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Constitutional Law—Criminal Law—Perjury—Courts—
Contempt—Section 346.04, Stats., does not violate art. I,
sec. 11, Wisconsin constitution. Neither does it impair the
power of courts to punish perjury or false swearing as con
tempt of court under sec. 256.04, Stats.

January 3, 1948.
George A. Bowman, Jr.,

Assistant District Attorney,
Milwaukee, Wisconsin.

You inquire whether sec. 346.04, Stats., is constitutional
in view of the provision of art. I, sec. 11 of the Wisconsin
constitution which provides in part that "no warrant shall
issue but upon probable cause, supported by oath or af
firmation."

Section 346.04 provides as follows:

"Whenever it shall appear to any court of record that any
witness or party who has been legally sworn or affirmed and
examined, or has made an affidavit in any proceeding in a
court of justice, has testified in such a manner as to induce
a reasonable presumption that he has been guilty of perjury
therein, the court may order his arrest, stating in the order
the grounds or reasons for the arrest, and such order shall
stand and be taken as a criminal complaint for perjury
upon which the clerk of the court shall issue a criminal
warrant. Notice of the proceedings shall forthwith be given
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to the district attorney. The accused shall be brought before
the judge issuing the order for a preliminary examination.
Thereafter the procedure shall be as in other criminal cases
and the provisions of chapter 361 shall apply."

This statute is of very ancient origin in this state as well
as elsewhere. It is first found in sec. 6, page 360, Wisconsin
territorial statutes of 1889, which provided as follows:

"Whenever it shall appear to any court of record that any
witness or party who has been legally sworn and examined,
or has made an affidavit in any proceedings in a course [sicj
of justice, has testified in such a manner as to induce a rea
sonable presumption that he has been guilty of perjury
therein, the court may take a recognizance with sureties for
his appearing to answer to an indictment for perjury, and
thereupon, the witness to establish such perjury may be
bound over to the proper court, and notice of the proceed
ings shall forthwith be given to the district attorney."

This territorial statute seems to have been copied in pail
from the contemporary Massachusetts statute (still in force
today), which appears in the following form in Mass. Rev.
Stats. 1836, ch. 128, sec. 6:

"Whenever it shall appear to any court of record, that any
witness or party, who has been legally sworn and examined,
or has made an affidavit, in any proceeding in a course [sic]
of justice, has testified in such a manner as to induce a rea
sonable presumption that he has been guilty of perjury
therein, the court may immediately commit such witness or
party, by an order or process for that purpose, or may take
a recognizance, with sureties, for his appearing to answer
to an indictment for perjury; and thereupon the witnesses
to establish such perjury may, if present, be bound over to
the proper court, and notice of the proceedings shall forth
with be given to the district attorney."

The constitution of Massachusetts as set forth in the
1836 revised statutes contains a provision against unrea
sonable searches and seizures and states, "All warrants,
therefore, are contrary to this right, if the cause or founda
tion of them be not previously supported by oath or affirma^
tion." All. XIV, Mass. Const.

A veiy similar statute appears in the New York revised
statutes of 1829, vol. 2, pages 681 to 682, sees. 5 and 6:
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"5. Whenever it shall appear to any court of record, that
any witness or party who has been legally sworn and exam
ined, in any cause, matter or proceeding, pending before
such court, has testified in such manner as to induce a rea
sonable presumption that he has willfully and corruptly
testified falsely to some material point or matter; such
court may immediately commit such party or witness, by an
order or process for that purpose, to prison, or take recog
nizance with sureties, for his appearing and answering to
an indictment for perjury.
"6. Such court shall thereupon bind over the witnesses, to

establish such perjury, to appear at the proper court, to tes
tify before the grand jury, and on the trial, in case an in
dictment be found for such perjury; and shall also cause
immediate notice of such commitment or recognizance, with
the names of the witnesses so bound over, to be given to the
district attorney of the county."

See also New York Rev. Stats. 1836, vol. 2, page 568,
sees. 5 and 6. As early as 1788 the state of New York had

a similar statute. Act of February 7, 1788, sec. VI, printed
in Greenleaf, Laws of New York (2nd. ed. 1798), page 37.
New York, however, had no constitutional provision requir
ing warrants to be issued on oath or affirmation.

It seems extremely likely that our territorial legislature
knew of the New York and Massachusetts statutes above

quoted. The Wisconsin constitution was adopted in 1848

and the following year the legislature adopted the revised
statutes of 1849. Ch. 136, sec. 6, of those statutes provided
as follows:

"Sec. 6. Whenever it shall appear to any court of record
that any witness or party who has been legally sworn and
examined, or has made an affidavit in any proceedings in
a court of justice, has testified in such a manner as to induce
a reasonable presumption that he has been guilty of perjury
therein, the court may take a recognizance with sureties for
his appearing to answer to an indictment for perjury, and
thereupon the witness to establish such perjury may be
bound over to the proper court, and notice of the proceed
ings shall forthwith be given to the district attorney."

The 1849 statute just quoted was evidently founded on
the territorial statute of 1839. Neither of these statutes

contained the provision found in the New York and Massa
chusetts statutes authorizing the court to commit the offen-
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der by an order or process for that purpose. It would
appear that the territorial legislature considered that pro
vision superfluous since it is inferred in the power to take
a recognizance. Unless the court had the alternative power
to commit the offender to jail, it could not compel him to
give a recognizance, since the offender could with impunity
refuse to give it. The early Wisconsin statutes are therefore
the substantial equivalent of the quoted New York and Mas
sachusetts statutes. It follows that for over 100 years Wis
consin courts of record have had authority to arrest sum
marily persons reasonably believed guilty of perjury in a
matter pending in any such court, for trial on a criminal
charge of perjury.
The fact that such a statute was in force in the territory

at the time when the constitution was adopted and that the
first legislature of this state reenacted the statute, is
strongly persuasive of its constitutionality. There were a

number of the members of the constitutional convention

and also many able lawyers in the legislature of 1849. The
supreme court has recognized the statutes of that year as
a valuable source of contemporary construction of the con
stitution. Shultz V. Milwaukee County (1944) 245 Wis.

Ill, 119.

The 1849 statute remained in its original form until 1878,
when it became sec. 4473 of the revised statutes of that

year. It was then amended by adding the words "or af

firmed" after the word "sworn" and by substituting the

words "a complaint" for "an indictment." The statute re
mained in substantially the same form until the enactment
of ch. 414, Laws 1927, which amended sec. 346.04 into its
present form.

The 1927 amendment in substance provided that the or
der of arrest should stand as a criminal complaint and the
clerk should issue a criminal warrant thereon. It provided

further that the accused be brought before the judge issu
ing the order for preliminary examination and thereafter

proceedings should be as provided in ch. 361. It will be seen
that this amendment did not alter the substantive powers
of the court, but related only to procedure. As remarked
above, the court already had implicit power to issue proper
process for the arrest or commitment of the accused. The
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amendment of 1927 did no more than implement that
power.

There appear to be two answers to the contention that
the warrant of arrest under this statute issues without sup
port of oath or affirmation. The first is that perjury is a
felony and that even a person who is not a peace officer may
make an arrest without a warrant for a felony committed
or attempted in his presence, upon familiar principles.

More important however is the second answer which is
that the only way that the court can know that the accused
has probably committed perjury is on the basis of other
sworn testimony in the case. Thus if witness A testifies that
a fact occurred in a certain maner, witnesses B and C tes

tify that the fact did not occur at all or that it occurred in a

different manner, and perhaps witness D produces docu
mentary proof that the fact is not as testified by A, the

court may conclude that A has probably committed perjury
and order his arrest. Is it not true that the warrant of ar

rest is supported by the oaths of B, C and D?

This much is certain: The members of the 1849 Wiscon

sin legislature saw no inconsistency between granting the

courts power to order a summary arrest of persons reason
ably suspected of perjury and the constitutional require
ment that warrants be supported by oath or affirmation.
The same is true of the early legislature of Massachusetts.
Either this is a well recognized exception to the constitu
tional requirement or it is considered that the warrant is

suported by the oath of other witnesses. In either case the
statute is clearly constitutional.
You also inquire whether the statute was "intended to be

a parallel statute to the criminal contempt statute, sec.
,256.04." These statutes were independently enacted, the
contempt statute stemming from the Wisconsin territorial
statutes of 1839, page 198, sec. 21. Deliberate perjury or
false swearing is punishable summarily as contempt of
court, at least under some circumstances. In re Rosenberg
(1895) 90 Wis. 581, 585, 587-8; 11 A.L.R. 342; 73 A.L.R.
817. However, we are unable to find any parallelism be
tween the contempt statute and sec. 346.04. The Massa
chusetts supreme court held that its statute (above quoted)
which is the equivalent of sec. 346.04 confers an ancillary
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and additional power on courts but does not cut down the
Inherent j urisdiction to deal with contempts, on the ground
that the legislature cannot constitutionally impair the in
herent jurisdiction of courts to punish contempts. Blanken-
burg V. Commomuealth (1927) 260 Mass. 369, 157 N. E.
693, 697.
WAP

Public Officers—Compatibilitfy—Town Clerk—Commis-
sioner of Metropolitan Sewerage District—The offices of
town clerk and commissioner of a metropolitan sewerage
district are not incompatible.

January 8, 1948.

Ben R. Runkel,

District Attorney,

Port Washington, Wisconsin.

You have asked whether a town clerk can act as a com
missioner of a metropolitan sewerage district involving
part of the town.
The opinion was given in XXIII Op. Atty. Gen. 605 that

a town clerk might act as treasurer of a graded school dis
trict ; that the two offices were not incompatible despite the
fact it might be the duty of the district treasurer to sue the
town for taxes due the district; and that the further fact
that the statutes empowered the town clerk to appoint to
fill a vacancy on the district board in the event the board
members disagreed upon an appointment did not make the
offices incompatible.

It would appear that there is even less room for conflict
between the duties of a town clerk under sec. 60.45 of the
statutes and of a member of a sewerage district commission
under sec. 66.20 of the statutes. As pointed out in XXIIT
Op. Atty. Gen. 605 the duties of a town clerk are clerical.
The functions of members of a sewerage commission are
directed primarily to service of the component municipali
ties rather than to competition with them. While it is con
ceivable that some disputes between the district and com-
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ponent municipalities might arise in connection with tax
assessments, service charges, or the like, we do not believe
that even such a dispute would involve a conflict of duties
between a member of the sewerage district and a town
clerk. The clerk exercises little or no discretion in connec

tion with establishing the policies of a town but performs
only those duties of a clerical nature which are laid out for
him by statute or by acts of the governing board.
An opinion was given in XXIV Op. Atty. Gen. 344 that

the office of town clerk and the position of health officer are
not incompatible; and in XXVI Op. Atty. Gen. 136 that a
town clerk might also be a member of the county pension
department. See, also, XXVII Op. Atty. Gen. 549 with re

spect to compatibility of the offices of town clerk and school
district clerk.

With respect to the restrictions on compensation of town
officials in sec. 60.60 of the statutes, the opinion in XXVI
Op. Atty. Gen. 136 stated:

"It is clear that the prohibition does not apply here, as
the town clerk is not receiving compensation for acting in
two official capacities or offices on behalf of the township."

That opinion was to the effect that the town clerk might
be compensated for his duties as such and also be compen
sated for other duties performed as a member of the county
pension department. See also the opinions in XIII Op. Atty.
Gen. 647 and XVII Op. Atty. Gen. 291.
BL
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Schools and School Districts—Compulsory Attendance—
Parents of a girl aged 16, married with their consent, are
not required to compel her attendance at school as provided
in sec. 40.70 (2), Stats., because after such marriage she
is no longer subject to their control.

Marriage of itself does not exempt a child from attend
ing school as provided in sec. 40.70 (2).
Where a girl aged 16 is married and she and her husband

have established their own home, she would be "employed
at home" as that term is used in sec. 40.70 (2) and would
have to attend school as therein provided half time.
A girl between 16 and 18 who is married with consent of

her parents and who refuses to go to school as provided in
sec. 40.70 (2) may be compelled to attend to the extent
required by that subsection by being directed to do so. If
she refuses she is guilty of a violation of sec. 40.70, unless

she can show she comes within one of the provisions of that
section excusing attendance at school, and may be pro
ceeded against in juvenile court as provided in sec. 40.70
(3). Her attendance may also be enforced by truant officers

as provided in sec. 40.73 (4) (c).
A girl between 16 and 18 who obtains a working permit

and is employed, is required to attend school as provided
in sec. 40.70 (2) a minimum of 8 hours a week.

A girl aged 15 who is married with her parents' consent

and who performs the duties of a housewife in a home es
tablished by herself and husband is required by sec. 40.70
(2) to attend school half time, assuming she is not physi
cally incapacitated or otherwise specifically exempt from

attending school by reason of some provision in sec. 40.70.
Section 48.24 gives the juvenile courts power under cir

cumstances therein mentioned to excuse a child from at

tending school when it might otherwise be required to do so.

January 9, 1948.
C. L. GREIber, Director,

State Board of Vocational and Adult Education.

You state that a girl born October 20, 1931, now 16 years
of age, married a boy 18 years of age on August 30, 1947
with consent of the parents of both parties. The girl has
completed grade 8a in the public school. Since the marriage
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she and her husband reside with her parents in their home.
While not physically incapacitated or pregnant, she does
not choose to attend school.

You ask our opinion on the following questions:
1. Can the parents of this minor female, who is now

married with their consent, be held responsible for her
attendance at school ?

2. If this minor girl and her husband establish their own
home, would she be required to attend school on the same
basis as other children of the same age who are unmarried?

3. If no further responsibility for compulsory school at
tendance rests upon the parents but the minor is required
to attend, what procedure should be resorted to, to enforce
such attendance?

4. If this minor girl obtains a working permit and is
employed, would she be required to attend the minimum
of one day per week?

5. If she were 15 years of age and married with parental
consent, would she be required to attend school daily on the
same basis as other children of the same age who are un
married, if no physical incapacitation existed?
You advise us that in answering the first four questions

we can assume that the girl mentioned has passed the first
division of the school year after she has reached age 16 so
that sec. 40.70 (1) (a) is not applicable. In view of such
assumption the answer to the first four questions depends
upon the provisions of sec. 40.70 (2) and (3). Sec. 40.70
(2) reads as follows:

(2) Any person who is not indentured as an apprentice,
who has not completed the equivalent of 4 years of high
school work, who resides or is employed in a district which
maintains a vocational and adult education school, who is
not physically incapacitated, and who is not required by
subsection (1) to attend school full time, must attend in the
daytime, for at least 8 months in the year and for such addi
tional months or parts thereof as the full-time public
schools in the district are in session in excess of 8 months
during the regular school year, some public, private, paro
chial or vocational and adult education school, half time
from the end of the period of full time compulsory educa
tion to the end of the school term, quarter, semester or
other division of the school year in which he is 16 years of
age, and after that for at least 8 hours a week if regularly,
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lawfully and gainfully employed, half time if employed at
home, and full time if unemployed, until he is 18 years of
age; and the parents of such minors shall compel such
school attendance. In cases where there are no parents or
not more than one parent living at home in which there is
at least one child, and it is necessary for one of the children
who is over 16 and under 18 years of age to be employed
at home in order to maintain the household, such child, for
the purpose of school attendance under the provisions of
this subsection, shall be deemed to be regularly, lawfully
and gainfully employed."

At this point we also direct attention to sec. 48.24, Stats.,
which was created by ch. 171, Laws 1947, and which reads
as follows:

'The juvenile court upon written application and notice to
the city, village or county superintendent and upon his
consent and a showing of reasons satisfactory to the court,
whether for causes or reasons specified in the statutes or
not, may excuse a child from attending school (except a
school to which committed) where the child would other
wise be required to attend school; any such excuse granted
shall be deemed as to such child for the time stated in the
order, a waiver of any statutory provision requiring school
attendance. No provision of this section modifies or abro
gates any other provision of law authorizing the granting
of excuses, from attending school, by an authority other
than the juvenile court."

It should of course be understood that the foregoing es
tablishes a method whereby the girl mentioned could be
excused from attending school even if she were otherwise
required to do so, and that anything stated in this opinion
is subject to the power of the court mentioned to excuse
said girl from attending school under the foregoing section.
The first question makes it necessary to determine the

responsibility of parents under sec. 40.70 (2) when their
daughter aged 16 marries with their consent, assuming for
present purposes that said subsection is otherwise appli
cable, so as to require the girl in question to attend school
as therein provided until she reaches age 18. Said subsec
tion provides that "the parents of such minors shall compel
such school attendance." Marriage with consent of her par
ents results in emancipation of the girl in question {La
Crosse County v. Vemon County, 233 Wis. 664, 666; Delc/-
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ware L. & W. R. Co. v. Petrowsky, 162 G.C.A. 570, 250 Fed.
554, 559, certiorari denied, 247 U. S. 508; Madden on Do
mestic Relations pp. 410-11) and from that time on she is
no longer under their control. Delaware L. & R.& W. R. Co.
V. Petrowsky, supra; State ex rel. Scott v. Lowell, 78 Minn.
166, 80 N. W. 877, 46 L. R. A. 440.
The question is whether the aforesaid provision in said

subsection applies after the parent's right of control is thus
terminated. This is one on which we have found no satis

factory authority. The language referred to appears to be
plain when standing alone, but an ambiguity does arise
when it is read in connection with sec. 40.70 (3) where it
is provided, inter alia, that a defendant who is charged with
a violation of sec. 40.70 for failing to compel school atten
dance as therein provided, shall have a good defense by
showing that he could not comply with the law because of
the disobedience of the child, thus showing that the duty to
compel attendance is coupled in some degree at least with
the ability to control the child.

There are several considerations which lead us to the

conclusion that sec. 40.70 (2) should not obligate the par
ents to compel a daughter who married with their consent
to attend school. First, violation of that subsection is pun
ishable by fine or imprisonment in the county jail or both
(sec. 40.70 (3)) and for that reason it should receive a
strict construction and any doubts as to its application in
a particular case should be resolved in favor of the person
against whom it is sought to be applied.

Secondly, a parent should not be held responsible for the
conduct of a child without having the right of control over

said child, and any construction which would impose such
responsibility where the parent does not have such control
should be avoided unless the language of the statute is so
clear that no other construction can be adopted. If this view
were not adopted, some difficult situations could be pre
sented. The reason stated for the rule that marriage of a
minor with the parent's consent works an emancipation, is
that marriage gives rise to a new relation inconsistent with
subjection to the control and care by the parent The hus
band has the right to select the place where the family shall
reside {Gray v. Gray, 232 Wis. 400, 405) and it is the duty
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of the wife to submit to his determination and follow him

to the residence selected. 30 C. J. 511. If the wife unrea

sonably refuses to go with him, her refusal constitutes wil
ful desertion under the divorce statute. Gray v. Gray, suyra.

In a case where the husband selects a residence away from
the place where the wife's parents reside, she would have

to follow him, and it would be harsh to throw the responsi-
bitly of seeing that she attend school upon her parents

under such circumstances.

Third, as already noted there are indications in sec.

40.70 that the legislature intended to impose responsibility
to compel school attendance only in case where one in fact
has control over the child. Thus in subsection (3) of sec.

40.70 which imposes a penalty for failing to comply with

that section it is provided that it shall be a good defense if
a defendant proves he is unable to comply with the lav/
because of disobedience of the child in question. Here pa
rental control ended with the marriage and emancipation
of the girl mentioned.
Taking all these factors into consideration we are of the

opinion that after the marriage of the girl in question, her
parents had and now have no responsibility to compel her
to attend school as provided in sec. 40.70 (2), and we an
swer your first question "No."
Your second inquiry raises two questions. The first is

whether marriage of itself exempts a child from attending
school as provided by sec. 40.70 (2). In our opinion that
question should be answered in the negative because the
subsections referred to contain nothing which would ex
empt children because they are married and no such excep
tion should be implied. The general rule is that marriage
does not remove the disabilities of infancy unless some
statute expressly so provides. 43 C.J.S. (Infants) §29. The
purpose of the compulsory school attendance laws is to
carry out the policy of this state that every child who is
able to do so, attend school and receive at least a minimum
sort of education. This policy applies with equal force to
all children whether married or not. No one could seriously
contend that it is not as necesary or desirable that a child
who is married be educated as one who is not. In McLeod

V. Mississippi (Miss.), 122 So. 737, 63 A.L.R. 1161, the



Opinions of the Attorney General 13

court held invalid an ordinance barring all married persons
from public schools although they might be in all other
respects eligible to attend, and in so doing stated among
other things that "it is commendable in married persons of
school age to desire to further pursue their education, and
thereby become better fitted for the duties of life."
The second question mentioned arises from the fact that

the girl mentioned and her husband have established their
own home. Sec. 40.70 (2) provides in elfect that after a
child reaches the first division of the school year after he is
16 years of age he shall, with certain exceptions not here
material, attend school as therein provided for at least 8
hours a week if "regularly, lawfully and gainfully em
ployed, half time if employed at home, and full time if
unemployed until he is 18 years of age." The question is
whether a girl who is married and is living with her hus
band in a home established by them and is thereby pre
sumably performing the duties of a housewife, is "em
ployed" within the meaning of the foregoing portion of sec.
40.70 (2). In an opinion of this office reported in XXVI Op.
Atty. Gen. Ill, it was ruled that the portion of the subsec
tion which provided the child attend school "half time if

employed at home" covered a case where due to death of

the mother, a 16-year old girl was required to stay at homy
and perform household duties and care for her younger
brothers and sisters, but that she was not "regularly, law
fully and gainfully employed." Following this opinion sec.
40.70 (2) was amended by the enactment of ch. 193, Laws
1939 so as to add what now appears as the last sentence of
that subsection. The effect thereof is to make it clear that

where one or both parents are dead and it is necessary that
one of the children between 16 and 18 be employed at home
in order to maintain the household, such child shall be con
sidered to be "regularly, lauffuly and gainfully employed."
This amendment does not cover a situation where a girl
between 16 and 18 marries and she and her husband estab
lish and maintain their own home wherein she is engaged
in performing the duties of a housewife. In such case it is
still necessary as it was in the opinion in XXVI Op. Atty.
Gen. Ill to distinguish between one who is "regularly, law
fully and gainfully employed" and one who is "employed
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at home." Such girl in our judgment, is not "regularly, law
fully and gainfully employed" within the meaning of sec.
40.70 (2). It is clear that housework performed by a mem
ber of the family does not constitute gainful employment

as that term is used in that subsection. Otherwise there

would have been no need to amend said subsection as was

done by the enactment of ch. 193, Laws 1939, to provide
that household services furnished by a child under the cir
cumstances therein mentioned should be deemed to con

stitute regular, lawful and gainful employment.
On the basis of the opinion in XXVI Op. Atty. Gen. Ill,

the girl mentioned under the facts submitted would be "em
ployed at home" as the term is used in sec. 40.70 (2). Hence

while marriage of itself would not excuse a girl between

the ages of 16 and 18 from attending school as provided by
and under the circumstances mentioned in sec. 40.70 (2),
she would be required to attend school half time because of
the specific provision in said subsection which provides for
half time attendance where the child is "employed at
home."

A girl between the ages of 16 and 18 who is married with
consent of her parents, and who refuses to go to school as
provided in sec. 40.70 (2) may be compelled to attend to
the extent required by that subsection by being directed to

do so, and if she refuses she is guilty of a violation of sec.
40.70 unless she can show she comes within one of the pro
visions of that section excusing attendance at school, and
may be proceeded against in juvenile court. Section 40.70
(3) provides inter alia'. "Every violation of this section
may be prosecuted in the manner and in the courts speci
fied in chapter 48."

Attendance of such girl may in such event also be en
forced by truant officers as provided in sec. 40.73 (4) (c)
which reads as follows:

"Truant officers shall have the power to apprehend with
out warrant any child found violating the provisions of sec
tions 40.70 to 40.73, and cause such child to be placed in
some school."

The answer to question 4 is that said girl would have
to attend school at least 8 hours a week. In answering this
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question we assume that the girl mentioned is not other
wise specifically exempt from attending school by reason
of some provision in sec. 40.70, and also since she obtained

a working permit and is employed that she is in fact regu
larly, lawfully and gainfully employed so as to make appli

cable the provisions of sec. 40.70 (2) which provide in ef
fect that any person who is required to attend school as
therein provided must attend for "at least 8 hours a weelc
if regularly, lawfully and gainfully employed, half time

if employed at home, and full time if unemployed, until he
is 18 years of age." As already stated, the fact said girl is
married will not standing alone excuse her from attending
school as provided in said section.

The answer to question 5 is "No." The girl mentioned
in said question would have to attend school half time, as
suming the girl and her husband have established their

own home and she is performing the duties of a housewife
and is not otherwise specifically exempt from attending
school by reason of some provision in sec. 40.70.
Such girl would not be required to attend school full time

as provided by sec. 40.70 (1) (a) because, as a married
woman performing the duties of a housewife in a home es

tablished by herself and husband, she would be "regularly
and lawfully and usefully employed." Note the language em
ployed in sec. 40.70 (1) (a) uses the words "usefully em
ployed" as distinguished from "gainfully employed" which
are used in sec. 40.70 (2). As a result of the fact she is

not required by sec. 40.70 (1) to attend school full time she
becomes subject to the requirements of sec. 40.70 (2) and
must attend school as therein provided at least half time,
because for reasons stated in our answer to your second
question, she is "employed at home" as provided in the lat
ter subsection. As indicated in our answer to that question
the fact that the girl is married will not, standing alone,
excuse her from attending school as provided in the compul
sory school attendance law.
WET
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Criminal Laiv—Lotteries—Motion picture promotion
scheme known as "Stars of the Week" held to be a lottery
in violation of sec. 348.01, Stats.

January 18,1948.

John A. Moore,

District Attorney,

Oshkosh, Wisconsin.

You have described the following motion picture theater
promotion scheme known as "Stars of the Week," which
you state a theater in your county contemplates operating,
and request an opinion as to its legality.
The theater publishes and distributes a ballot consisting

of a list of names of movie stars. Each person desiring to
participate in the scheme or "contest" selects three names
which he believes will receive the most publicity for a
week's period. These he marks, signs his name on the bal
lot and submits the same to the theater. A finn of account

ants selects the three actors receiving the most publicity
that week in a number of selected metropolitan newspapers
and national magazines and certifies these names as the
leading actors to the contest operators. The names of the
papers and magazines used are not known to the partici
pants. The person naming the three movie stars selected by
the accountants receives a prize of $100 and in case two or
more persons choose correctly, the prize is divided among
them. Those selecting two of the three movie stars are
awarded free tickets to the theater. The promoters claim
that the purchase of a theater ticket or actual presence in
the theater is not required.
Some of the advertising literature you have submitted

with your letter is at variance with the claim of the promot
ers that it is not necessary to purchase a theater ticket in
order to enter the contest. One of the advertising bills states
in part, "Get your contest blank absolutely FREE at the
Strand Theatre on Tuesday, Wednesday or Thursday mati
nee or evening." This same bill states, "All entries to be
in by 8:00 Thursday night and winners to be announced

at 10:00 p.m. You need not be present to win providing
you have signed this entry blank. You do NOT have to pur-
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chase an admission ticket to win. Get your contest blank
absolutely FREE at the Strand every Tuesday, Wednesday
or Thursday to enter the FREE contest and be eligible for
the FREE prize. The FREE contest blanks are dated and
only blanks with the correct date will be accepted." This
advertisement is certainly indicative of the necessity to
procure the official entry blank at the theater at the matinee
and evening performance on the days mentioned, the word
"performance" being implied by the use of the words "mati
nee" and "evening." There is further evidence that it may
not be the intention of the promoters to give entry blanks
to any except those who attend the theater since in a pro
posed letter you have inclosed to be sent to the winners who
select two of the correct names and are entitled to a free
ticket, it states "* * * as you know you can attend the the
ater any matinee or evening on Tuesday, Wednesday or
Thursday and become eligible by selecting your 'Stars of the
Week' and signing your name and address on the entry
blank" (italics supplied). This method of advertising makes
it appear that the promoters are attempting to evade the lot
tery law by the means of giving some entry blanks away.

This particular promotion appears to be merely a varia
tion of the old "bank night" idea which has been declared
to be a lottery in this state. See State ex rel Cowie v. La
Crosse Theaters Co., (1939) 232 Wis. 153; Stern v. Miner,
(1941) 239 Wis. 41. See also State ex rel. Regez v. Blumer,
(1940) 236 Wis. 129. Our court has held in the above cases
that there are three elements necessary in the existence of
a lottery, namely, a prize, a chance and a consideration. The
element of the prize is, of course, present.

Although it might be argued that a person who studies
newspapers and periodicals relative to publicity received by
various movie stars is in a better position to win, this is
merely a matter of degree. The public does not know the
names of the periodicals and newspapers used in the deter
mination of the winning names.

"* * * It may be said that an event presents the element
of chance so far as after the exercise of research, investiga
tion, skill, and judgment we are unable to forsee its occur
rence or non-occurrence, or the forms and conditions of its
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occurrence." People ex ret. Ellison v. Lavin, (1904) 179
N. Y. 164, 71 N. E. 753, 66 L.R.A. 601, 604.

Mr. Justice Holmes put the matter succinctly as follows:

* * What a man does not know and cannot find out is

chance as to him, and is recognized as chance by the law."
Dillingho/m v. McLaughlin, (1924) 264 U. S. 370, 373.

There remains to be discussed the element of considera
tion. Our supreme court held in the Regez case, supra, that
consideration in a lottery may consist in an advantage to
one party or a disadvantage to another. In that case the
attendance at a drug store the day previous to the drawing
to procure a free coupon which would entitle the holder to
participate, constituted sufficient consideration. In the La
Crosse Theaters case, supra, it was held that a bank night
scheme in which it was not necessary to purchase a ticket
either to enter in the drawing or to entitle the winner to
collect the prize, provided he presented himself within 3
minutes after the drawing, was nonetheless a lottery be
cause the management gave away numbers entitling the
holder to participate in the drawing. The court said of this
practice (at p. 159), "It is only all the more objectionable
because it does not limit the drawees to the persons buying
tickets and thus lessens the chance of those who pay for
their tickets."

The question of what constitutes a necessary considera
tion in cases of this kind was well set forth in the Stern
case, supra, at p. 45:

"* * * It appears to be assumed by plaintiff that there is
a question of fact in every case involving 'bank night'
schemes whether in the particular case the vast majority of
registrants actually buy tickets for the opportunity of par
ticipating in the drawing, rather than to see the perform
ance. Upon this theory an elaborate investigation into the
facts of each case would be necessary to determine whether
a particular 'bank night' project was illegal, and the result
would be that identical schemes would be held lawful or
unlawful, in accordance with the resolution of this fact is
sue. The mere statement of this contention should indicate
its fallacy. The reaction of patrons in a particular com
munity toward the scheme ought not to be a determining
factor. What the court had in mind in the La Crosse Case,
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supra, was that as a matter of fact the purpose, intent,
and almost inevitable tendency of such a scheme is to in
duce registrants to pay out money to participate in the
drawing, rather than to see the entertainment, and that this
constitutes the consideration for the lottery and condemns
it as such. Many things may constitute the consideration
for a contract. It is the fact that they are the intended con
sideration that imports them into a contract. What was held
in the La Crosse Case was that the contemplated considera
tion was increased attendance at bank nights for the pur
pose of the drawing, rather than to see the show. This pur
pose and intent is evident from a consideration of the en
tire scheme. The drawing has no possible connection with
the entertainment offered. It does not advertise the merits
of the show, and it would be quite naive to suppose that it
has no purpose connected with attendance at the show for
the purpose of the drawing. It was because of the fact that
these items were upon the face of the contract the contem
plated and expected advantages in the scheme that the
court in the La Crosse Case treated increased attendance
and attendance at theaters without reference to the enter
tainment to be material factors. It was not proposed to sub
mit to the trial court and jury in each individual case an
investigation of what actually happened in a particular
community, assuming the contract to have been carried out
in strict accordance wtih the plan. * * *" (Italics supplied)

Whether or not the entry ballot is "free" as claimed by
the promoters, or "free" with an admission ticket, is not of
consequence, since going to the theater by a participant to
secure an entry blank which would be given to, him regard
less of whether or not he purchased a ticket would con
stitute sufficient consideration under the Regez case, as af-
fiiined by the Stern case.

In the final analysis the intention of the scheme is obvi
ously to attract more persons to purchase tickets than would
otherwise do so on the strict merits of the entertainment

offered. Such being the case this intended consideration is
imported into the contract under the rule in the Stern case.
This scheme is a lottery in violation of sec. 348.01 of the
Wisconsin statutes.

REB



20 Opinions of the Attorney General

Dairy, Food and Drugs—Food Processing Plant—
Slaughterhouse—Slaughterhouses are not food processing
plants as defined in sec. 97.06 (2), Stats. 1947.

January 13, 1948.

Anthony E. Madler, Counsel,

State Department of Agriculture.

We have your request for an opinion in regard to sec.
97.06, Wis. Stats., as amended by eh. 510, Laws 1947. The
pertinent subsections of that section are as follows:

"(1) No person shall operate a food processing plant
without a license from the department. Such license shall
be granted under such reasonable rules and regulations as
the department may from time to time prescribe pertain
ing to the proper handling and storing of food and the con
struction and sanitary condition of the building and equip
ment to be used.
"(2) The term 'food processing plant' means any place

where food is received in a raw or partly processed form
for the purpose of canning, extracting, fermenting, distill
ing, pickling, freezing, drying, smoking, grinding, mixing,
stuffing, packing, bottling, or otherwise treating or preserv
ing the same for sale as and for food; but no license under
this section shall be required of any person licensed by the
department as a bakery, confectionery, soda water bottler,
dairy plant or counter freezer as to business covered by
such licenses, nor shall such a license be required of retail
merchants having a fixed or established place of business
in this state if such merchant does not also sell at whole
sale any food processed by him."

The precise question confronting you is whether a
slaughterhouse is a food processing plant as defined in sec.
97.06 (2). It is understood that the slaughterhouses re
ferred to receive live animals, butcher them, dress out the
meat and ship it out in wholesale cut form.

It is our opinion that a plant which limits itself to the
operations above described is not a food processing plant.
Sec. 97.06 (2) provides at the outset that the term "food
processing plant" means "any place where food is received
in a raw or partly processed form." The slaughterhouses in
question receive live animals for the purpose of butchering

and dressing out the meat. They do not receive food. After
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the meat has been dressed out it is food, but the live animals
certainly are not. Although the conclusion may appear to be
very technical, nevertheless we are unable to find any defi

nition of "food" which includes live animals.

The operation of cutting the dressed carcass into halves
or smaller sections is not any such process as is described in
subsec. (2), nor does it fit into the broader term "or other

wise treating or preserving the same," since cutting up the
carcass is not similar to such terms as "drying, smoking,
grinding, mixing" etc. The rule of ejTisdem generis applies.

Chicago & N. W. R. Co. v. Railroad Commission, (1916)
162 Wis. 91, 155 N. W. 941. The slaughterhouse operator
does no "treating" or "preserving" of the dressed meat. If
the slaughterhouse extends its activity to include grinding
some of the meat or stuffing it into sausage or drying or
smoking it, then that slaughterhouse has become a meat
packing plant and would clearly fall within the definition
of a food processing plant. Apparently the purpose of the

statute is to bring wholesale processors under the inspec
tion and licensing by your department to insure proper pro
tection to the public. Where a processor subjects food to
some treatment by preservatives or otherwise, such food
might conceivably become contaminated or adulterated. A

slaughterer who cuts a carcass into sections and ships it
out is not "treating" the food.

It is conceded that slaughtering is a "process" and there
are several cases so holding. However, they can be readily
distinguished since they are general in their application
whereas we are dealing with a specific definition contained

in our statute.

In Colbert Mill & Feed Co. v. Oklahoma Tax Comm.,
(1941) 109 P. 2d 504, 506, the court talks of a "process" as
being a "preparation for market." The court relied on the
definition of "process" as found in Webster's Dictionary
and stated that "to process" meant "to convert into market
able form, as live stock by slaughtering."

In Walling v. Peoples Packing Co., (1942) 132 Fed. 2d
236, 240, the court stated that slaughtering was a process
ing operation. In the opinion the court used the following

language:



22 Opinions op. the Attorney General

"It started with the live animal. It embraced the killing
of the animal, the removal of the hide and offal, the separa
tion of the edible from the inedible portions of the carcass,
and the complete preparation of the carcass for the cooling
room. Whether viewed from the standpoint of the meat
products or the by-products it constituted the first opera
tion in the processing and producing of meat products and
of leather * *

In Kenedy v. State Board, etc., (1937) 276 N. W. 205,
(Iowa) the court uses the same definition from Webster's

found in the Colbert case, supra.
These cases are not in point since they depend on a defi

nition of a process which means a particular operation.
Now, of course, the slaughtering of animals is a process
within a meat packing plant. However, under our statutory
definition as pointed out above, a slaughterhouse is not a
"food processing plant."

Slaughterhouses were subject to inspection by your de
partment even before the amendment of sec. 97.06 by the
1947 legislature. Subsecs. (1) and (14) of sec. 93.07 con
fer authority upon your department to inspect slaughter
houses.

There is still another provision for the licensing and in
spection of slaughterhouses by the state. Sec. 146.11, Stats.,
confers powers of inspection on the state board of health.
Since this particular industry was twice given attention by
the legislature, it would be unreasonable to conclude that it

was intended to include slaughterhouses under sec. 97.06
in the absence of clear and unambiguous language. Had
the legislature intended to impose a third licensing provi
sion, it could have so provided in clear and specific terms.
You are therefore advised that slaughterhouses are not

included within the definition of a food processing plant as
set forth in sec. 97.06 (2), Stats. 1947.
ES
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Automobiles and Motor Vehicles—Licenses and Permits
—Driver's License—Appellant from justice court judgment
of conviction under sec. 85.08 (25) (b), Stats., for operat
ing motor vehicle while under the influence of intoxicating
liquor is not entitled to reinstatement or restoration of op
erator's license pending trial de novo in circuit court. Res
toration of fishing and hunting licenses revoked for game
law violations during pendency of appeal, distinguished.

January 19, 1948.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request my opinion as to whether the taking of an
appeal to circuit court from a justice court conviction for
operating a motor vehicle under the influence of intoxicat
ing liquor entitles the convicted licensee to restoration of
his motor vehicle operator's license pending a trial de novo
in circuit court. It appears that the attorney for such con
victed operator relies on State v. Haas, (1881), 52 Wis.
407, 412, 9 N. W. 9, and other cases to like effect, which
hold that an appeal to ciixuit court has the effect "to super
sede and vacate the judgment of the justice, securing to the
defendant a new trial in the circuit court upon all questions
of law and fact involved in the case."

The answer to your question depends upon these con
siderations :

Section 85.08 (25) enumerates the grounds for manda
tory revocation of licenses. Of the grounds therein set forth,
only three appear to be offenses within the jurisdiction and
competency of a justice of the peace to try. The pertinent
part of the statute reads:

"85.08 (25) Whenever an operator is convicted under a
state law or under a county, city or village ordinance which
is in conformity to the state law, the commissioner shall
forthwith revoke the operator's license and the motor ve
hicle registration plates, registration certificate, registra
tion plate inserts and windshield regulation stickers of such
operator upon receiving the record of such operator's con
viction of any of the following offenses when such convic
tion has become final:
"(a) * * *
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"(b) Operation of a motor vehicle while under the influ
ence of intoxicating liquor or a narcotic drug except as
provided in subsection (25c):
"(c) * * *
"(d) Failure to stop and render aid as required under

the laws of this state in the event of a motor vehicle acci
dent resulting in the death or personal injury of another
or in serious property damage:
"(e) * * *
"(f) Operating a motor vehicle while driving privileges

are suspended or revoked or operating a motor vehicle when
proof of financial responsibility is required without fur
nishing such proof."

Under the foregoing, the duty of the commissioner to re
voke is clearly mandatory. It is ministerial in character.
He has no discretion whatsoever. Receipt by him of notice
of a conviction for one of the offenses enumerated sets the
machinery of revocation in motion. It is a statutory power
vested in the commissioner. It involves no aspect of judicial
or even quasi judicial function. Mandamus would lie to com
pel him to revoke an operator's license, if, upon receipt of
the proper notice, he refused or neglected to do so.

Following a valid revocation of such a license, the com
missioner must then look to the statutes for guidance and
authority to reinstate same. A careful examination of the
statute discloses that the perfecting of an appeal from a
justice court conviction for operating under the influence of
intoxicating liquor does not constitute a ground for rein
statement of such convicted operator's license.

Appellant's attorney attempts to draw an analogy be
tween the effect of the appeal involved here and the effect
of an appeal from a justice court conviction for a game law
violation. Under sec. 29.63 (3), Stats., it is provided:

" (3) Revocation of license. In addition to all other penal
ties for a violation of this chapter, or any conservation com
mission order made pursuant to this chapter, the court in
its discretion may upon conviction revoke any license there
tofore issued pursuant to this chapter to the person con
victed and order that no such license shall be issued to such
person for a period of not to exceed one year there
after * *

Opinions have been rendered by this department to the
effect that where an appeal has been taken from a judgment
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of conviction for an offense under eh. 29, Stats., the power
of revocation conferred upon the court by the above quoted
section is nullified to the same extent as the judgment of
conviction. See XVII Op. Atty. Gen. 494, and XXIII Op.
Atty. Gen. 512. There is, however, a clear distinction be
tween the two situations. In the case of the motor vehicle

operator's license, the agency which has the duty to revoke
is simply an administrative agency which is required to
perform a mandatory duty upon the happening of an event,
to-wit: receipt of notice of a conviction. In the case of the
revocation of a fishing or hunting license under ch. 29,
Stats., however, it is the court which revokes the license.
The revocation in such instance is a part of the judicial
process and follows in the wake of the judgment of convic
tion made by the same justice who rendered the judgment.
The appeal from the justice's judgment in the game law
case operates to nullify all of his acts, including the act of
revoking or ordering the revocation of the license of the
game law violator. In contrast, any steps taken in the jus
tice court proceeding following a conviction of a motor ve
hicle operator for driving under the influence of intoxicat
ing liquor can in no wise affect or alter the duty of the
motor vehicle commissioner to perform his ministerial duty
to revoke the convicted operator's license. It may be said
further that the commissioner of the motor vehicle depart
ment is not in a position to determine whether a purported
or attempted appeal is valid in any given case. The question
is always before the circuit court in such cases as to
whether the appeal was properly taken, thereby conferring
jurisdiction upon the appellate (circuit) court. How can
the commisioner of the motor vehicle department deter
mine that question? I conclude that, as commissioner of the
motor vehicle department, you are without statutory au
thority to reinstate or restore a motor vehicle operator's
license to a person convicted in a justice court of operating
a motor vehicle under the influence of intoxicating liquor
simply because he has taken an appeal from such judgment
of conviction.

REB

SGH
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Criminal Law—Insane—Parole—County hospital super

intendent does not have authority to recommend parole of
patient transferred from central or Winnebago state hos
pital under sec. 51.21 (6), Stats. 1947. Superintendent of
central or Winnebago state hospital is required to exercise
his judgment and cannot delegate said function. If super
intendent of county hospital believes such patient is flt for
release under supei-vision, he should be transferred back to
central or Winnebago state hospital for observation by its
superintendent to determine whether he will recommend
such pai'ole.

January 19, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You state that a certain patient was committed to the
central state hospital under sec. 357.13, he having been

charged with taking indecent liberties with a female child.
After being received there, diagnosis of mental deficiency
with epilepsy was made. Subsequently, with the written
consent of the committing court, he was transferred to a
county asylum pursuant to sec. 51.12 (3), Stats. Now the

superintendent of the county hospital believes that the pa
tient is in such a condition that he could be released on

parole. You inquire whether the county hospital superin

tendent has the same authority as the superintendents of
central and Winnebago state hospitals under sec. 51.21 (6),
Stats, (as revised and renumbered by ch. 485, sec. 34, Laws
1947), which provides as follows:

"If in the judgment of the superintendent of the central
or Winnebago state hospital any person committed under
sections 357.11 or 357.13 is not in such condition as war
rants his return to the court but is in a condition to be pa
roled under supervision, the superintendent shall report to
the department and the committing court his reasons for
his judgment. If the court does not file objection to the
parole within 60 days of the date of the report, the superin
tendent may, with the approval of the department, parole
him to a legal guardian or other person, subject to the
rules and regulations of the department."

I am unable to find any provision of the statutes which
vests similar power in county hospital superintendents in
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case of inmates transferred from central state hospital.
The above quoted statute requires the judgment of the su
perintendent of the central or Winnebago state hospital
rather than of the hospital in which the inmate may be
confined after a transfer. The authority of the superinten
dent of the central or Winnebago state hospital to recom
mend a parole is one involving the exercise of discretion
rather than a mere ministerial function and hence cannot

be delegated. School Dist. v. Callahan, (1941) 237 Wis. 560,
576-577, 297 N. W. 407.
You also inquire whether, assuming that the superintend

ent of central state hospital must act on the parole, the
patient could be transferred back to the central state hos

pital for that purpose "on paper only" without actually
removing him from the county hospital. I know of no au

thority to do that, since the county hospital would no longer
have any authority to keep the patient after he had been
ordered transferred back to the central state. In any event,
the superintendent of the central state is required to exer
cise his judgment as to the fitness of the patient to be re
leased on parole and it is difficult to see how he could con
scientiously do so without having an opportunity to observe
the patient. You are therefore advised that in such cases
the patient should be returned to the central state hospital
physically and not merely "on paper."
WAP
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Intoxicating Liquors—Licenses <md Permits—Words and
Phrases—Inhabitants—The word "inhabitants" as used in

sec. 176.05 (21), Stats., means population and is to be as
certained from the last federal census in accordance with

sec. 370.01 (27), Stats.

January 19, 1948.

Rodney Lee Young,
District Attorney,

Ladysmith, Wisconsin.

We have your request for an opinion in regard to sec.
176.05 (21) (a), Wis. Stats., relating to intoxicating liquor
licenses. The section referred to provides in part as follows:

" (a) No governing body of any town, village or city shall
issue more than one retail 'Class B' liquor license for each
five hundred inhabitants or fraction thereof, except that if
a greater number of such licenses have been granted, issued,
or in force, in such town, village or city, at the time of the
taking effect of this subsection, than would be permissible
under said limitation, such town board, village board or
common council may grant and issue such licenses equal in
number to those granted, issued, and in force on the taking
effect of this subsection, but no such town or village board,
or common council shall grant and issue any additional
retail 'Class B' license above the number in force upon the
taking effect of this subsection until the number of such
licenses shall correspond to the limitation provided herein.
* * ♦'»

Your specific question involves the following facts: A
town in your county had a population of 496 at the last
national census in 1940. The town board granted one liquor
license. The town officers are satisfied that the present popu
lation is now well over 500 inhabitants and that they are
therefore entitled to grant an additional license pursuant
to the statute quoted above. You have concluded that the
licensing authority may grant additional licenses whenever
an increase in population justifies it and that sec. 370.01
(27) is not controlling. That section provides as follows:

"The word 'population,' when used in connection with a
classification of towns, villages, cities or counties for the
exercise of their corporate powers or for convenience of leg-
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islation, means the population of such towns, villages, cities
or counties according to the last national census."

In XXXV Op. Atty. Gen. 286 this department ruled that
sec. 370.01 (27) is controlling for the determination of the

population upon which liquor licenses are issued. The prob
lem confronting you was carefully considered at pages 288-

289 of that opinion. We can find no sound reason for de
parting from the conclusion there reached.

The caption of the opinion appearing in XXXV, Op. Atty.
Gen. 360 states the same rule. There must be some definite

basis from which to determine the number of inhabitants

in the municipality for the purposes of gi*anting liquor li
censes. Unless the figures of the last federal census are

used, chaos and confusion would result because there would
be no yardstick to govern the various municipalities
throughout the state in their ascertainment of population.
You are advised, therefore, that until the new federal

census of 1950 no additional licenses may be granted.

ES

Fensions—Conservation Wardens—Time spent in the

armed forces of the United States by conservation warden
may not be counted in computing his years of service for
retirement purposes under sec. 23.14, Stats.

Conservation wardens who became participating em

ployes in the Wisconsin retirement fund as of January 1,
1948 may be entitled to prior service credit under said fund
in accordance with the provisions of sec. 66.904 (2), Stats.
1947, for time which they spent in the armed forces of the
United States.

January 20, 1948.

A. G. Koffenhaver, Secretary,
Board of Trustees,'

Conservation Warden Pension Fund.

You have requested this office to advise you whether the
time which a conservation warden spent in the armed forces
of the United States would be counted in computing the
years of service necessary to qualify him for retirement.
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Sec. 23.14, subsec. (9), provides:

"If any conservation warden retires after having served
twenty years or more in such department * * * the board
shall order that such member be paid pension monthly of a
sum equal to one-half of his monthly salary at the date of
his retirement * *

Service in the armed forces of the United States would

not constitute service in the department and hence the
warden would not be entitled to credit for this service in

the absence of a statute specifically giving such credit. Sec.
16.276 provides for the restoration to state employment
of classified employes of the state of Wisconsin who served
in the armed forces of the United States. Sec. 16.276 (1)
(a) provides:

"Any classified employe who had attained permanency
under section 16.22 and the rules of the personnel board
pursuant thereto when he left state service shall, under the
provisions of this section, be restored to a position of like
seniority, status, pay, salary advancement and pension
rights under sections 42.60 to 42.70. The service of any
employe who is so restored shall be deemed not to be inter
rupted by such leave, except for the receipt of pay or other
compensation, accumulation of sick leave, and vacation for
the period of such absence, and he shall be given all the
benefits of seniority, status, pay, salary advancement and
pension rights under sections 42.60 to 42.70, as though his
state employment had not been so interrupted."

It is noted that the statute quoted above specifically pro
vides that the employe shall be given the benefit of pension
rights under sees. 42.60 to 42.70 as though his state employ
ment had not been interrupted. The pension rights referred
to therein are the pension rights of members of the state
employes' retirement system formerly found in sees. 42.60
to 42.70 of the statutes. This statute makes no reference

to the preservation of pension rights of state employes who
were subject to the pension system known as the conser
vation warden pension fund established under sec. 23.14
of the statutes. Hence, it must be assumed that there was

no legislative intent to preserve such rights.
At the time that your request was submitted, no con

servation wardens or other state employes were subject
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to the provisions of what is now known as the Wisconsin

retirement fund provided for in sees. 66.90 to 66.919, stat
utes of 1947. Therefore, your request undoubtedly referred
to the preservation of pension rights of conservation war
dens who were subject to the provisions of sec. 23.14.
As a result of the enactment of chapters 206 and 556,

Laws 1947, certain conservation wardens have elected to

become participating employes under the Wisconsin retire
ment fund as of January 1, 1948 pursuant to the provisions
of sec. 66.901 (5) (c), Stats. 1947.

Sec. 66.904 (2) provides:

"(a) Prior service credits pursuant to subsection (1)
(a) 1 shall be granted for periods of service in the armed
forces of the United States during World War II, which
shall include such service subsequent to September 16,1940,
to any person who was an employe on the effective date of
participation by such municipality and who left the service
of such municipality to enter such armed forces. Such
credit shall be granted as of the date the employe resumes
employment with the municipality pursuant to section
16.276 or 21.70. Credit shall also be granted for service dur
ing World War I to any person who was employed by the
municipality at the time of his entrance into the armed
forces of the United States, if such employment was re
sumed within 90 days after discharge from the armed
forces and continued until the effective date of participation
of the municipality with total interruptions thereafter of
not to exceed 2 years.
"(b) In each such case the earnings computed under sub

section (1) (a) 1 shall be adjusted to reflect any salary
increase or salary adjustment which would have altered the
rate of earnings during the period of the B calendar years
immediately preceding the effective date if such employ
ment had not been interrupted by service in the armed
forces. Whenever because of service in the armed forces an
employe shall have no earnings as computed under sub
section (1) (a) 1, then the rate of earnings shall be com
puted by dividing the earnings during the last 12 calendar
months of municipal employment by 12, and such rate of
earnings shall be adjusted as provided in this paragraph.
"(c) The provisions of this subsection shall be effective,

as to any municipality now or hereafter included in this
fund, as of the date of participation of each such munici
pality."
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By the definition under sec. 66.901 (2) the state of Wis
consin is a "municipality" within the meaning of the fore
going statute. Consequently, those conservation wardens
who became participating employes under the Wisconsin
retirement fund as of January 1, 1948 may be entitled to
prior service credit for service in the aimed forces of the
United States in accordance with the provisions of sec.
66.904 (2).
JRW

Highways and Bridges—Entrances—Sec. 86.05, Stats.,
applies where an existing ditch along a highway is deepened
by cleaning out and cutting so as to deprive the property
owner of his former access to the highway, and he is en
titled to have a suitable entrance to his premises con
structed as a part of the improvement.

January 20, 1948.
John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You state that in a number of instances the county high
way department has undertaken to clean out ditches along

highways and that in some instances prior to the cleaning
out of the ditches the property owners were able to drive
from the highway across the shallow ditches onto their
premises but that upon completion of the ditching opera
tions it is impossible to do this unless culverts are installed.
Attention is also called to the fact that some of these high
ways were laid out many years ago and no records are

available as to the details of original construction and

ditching.

Under these circumstances you inquire whether sec.
86.05, Stats., has any applicability.

Sec. 86.05, Stats., reads:

"Except in counties having a population of 500,000 or
more, whenever it is necessary, in making any highway
improvement to cut or fill or otherwise grade the highway
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in front of any entrance to abutting premises, a suitable
entrance to the premises shall be constructed as a part of
the improvements; and if the premises are divided by the
highway, then one such entrance shall be constructed on
each side of the highway. Thereafter each entrance shall
be maintained by the owner of the premises. During the
time the highway is under construction, the state, county,
city, village or town shall not be responsible for any dam
age that may be sustained through the absence of an en
trance to any such premises."

Sec. 86.05 was formerly sec. 81.34. In 1943 it was renum
bered and amended by sec. 145 of ch. 334, Laws 1943. Sec.
81.34 was created by ch. 386, Laws 1929. Prior to this stat
ute there was no liability for consequential injury and

damage to abutting property owners resulting from lawful
grading, ditching and other improvements of highways by

the county. See authorities cited in XXV Op. Atty. Gen. 720.

The question presented is whether a ditching operation
of the sort described here amounts to merely highway main

tenance or whether it constitutes "a highway improve
ment" by cutting or filling or otherwise grading the high
way within the meaning of the above statute.
So far as the property owner is concerned his access to

the highway has been destroyed regardless of the termi
nology which we employ in describing the activities of the
highway officials.

Unless the ditch is being cut to a greater depth today
than it was when originally constructed it would seem that
the culvert would have been necessary at the time of con
struction so that the problem would not now be presented
for the first time. This leads to the conclusion that we are

not here faced with the problem of the maintenance of an
existing ditch but rather with the deepening of such a
ditch to a lower level than that which formerly existed.
If this is true it would be immaterial whether or not the

ditch were originally constructed prior to 1929 when the
duty of furnishing a culvert was first imposed by statute

because when the ditch was originally constructed its depth
was not great enough to make any culvert necessary,
whereas the present ditching operations have so deepened
the ditch as to make it impossible to any longer cross the
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ditch without a culvert. Presumably the ditching operation
takes place within the right-of-way limits although not of
course in the traveled portion of the highway. Hence the
activity comes within the statutory language of cutting the
highway in front of an entrance to abutting premises.
"Grading" may also be involved if the earth removed from

the ditch is thrown up on the shoulder of the highway adja
cent to the point in the ditch from which it is removed,
which you have indicated is done in some instances.
We therefore conclude that sec. 86.05 is applicable where

an existing ditch is so deepened as to deprive the property
owner of his former access to the highway and that he is
entitled to have a suitable entrance to his premises con
structed as a part of the improvement.
WHR

Public Health—Joint Health Depaftments—Under ch.
511, Laws 1947, compensation of health department em
ployes is to be determined by the board of health, where
the health department is operated jointly as a city-county
venture or as a multiple county venture.

January 20, 1948.
Carl N. Neupert, M.D.,

State Health Officer.

You have asked, in connection with ch. 511, Laws 1947,
who shall determine the compensation of health department
employes when the health department is operated jointly
as a city-county venture and also when it is operated jointly
as a multiple county health department.
Under the definitions contained in sec. 140.09 (1) of the

statutes as created by ch. 511, Laws 1947, the terms
"county health department" and "county board of health"
include not only a single county health department but also
a multiple county health department or board and a city-
county health department or board. This definition is appar
ently provided so that the provisions of the chapter may be
made applicable to all three types of unit without repetition.



Opinions of the Attorney General 35

Under that definition, the provisions of sec. 140.09 (6)
describing- the powers of a county board of health would
apply to the boards of all three types of units.

What appears to be a discrepancy arises by reason of the
last sentence in that provision, however, to the effect that
"the county board of supervisors shall determine compensa
tion of health department employes."

Generally speaking, the legislative policy apparent
throughout the statutes is to limit the authority of a single
county board to the boundaries of its own county. In ac

cordance with such policy it seems probable that the above
quoted sentence may have been intended to apply only in
cases of health departments comprising a single county,
since specific provision is made in other sections of the act
with respect to fiscal control for health departments com
prising more than one county or comprising a city and a

county.

It is provided in sec. 140.09 (14), as created by ch. 511,

Laws 1947, that the board of health of every multiple
county health department and of every city-county health

department shall annually prepare a budget "and deteiTnine
the proportionate cost to each participating county and city
on the basis of equalized valuation." A certified copy of such
budget "shall include a statement of the amount required
from each county and city," shall be delivered to the county

board of each participating county and the appropriate of
ficers of other participating units, and each participating
county and municipality "shall pay its proportionate share
of all costs as determined by the board of health." This de

termination by the board of health may be set aside by
appeal in the manner prescribed by ch. 227 but otherwise
is apparently made binding upon governing boards of coun
ties and cities involved. They are given no discretion by the
statute to accept, reject or revise the costs "as determined
by the board of health."

Similarly in subsec. (15) of sec. 140.09, as created by
ch. 511, Laws 1947, it is provided that the funds of a joint
health department shall be expended "in the manner pre
scribed by the county board of health" which, pursuant
to the definition in subsec. (1) means the board of the joint
unit.
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We believe that the latter two provisions indicate a legis
lative intent that where the unit is a multiple one all mat
ters of fiscal control including the fixing of salaries are to
be left to the board of health of the unit as comprised pur
suant to statute. This we believe to be in accord not only
with practical considerations which would render it confus
ing for several different governing boards to participate in
the fixing of salaries, but also with the general rules of con
struction that where a statute contains specific provision
for certain situations they shall prevail in those situations
over provisions of different or more general application.
The statute in subsecs. (14) and (15) contains specific pro
vision for fiscal control in the case of multiple units. As to
such units, we believe those provisions should prevail over
any inconsistent provision contained in an earlier sub
section.

BL

Insane—Commitments—Under sec. 51.05 (1), (2) and
(3), Stats. 1947, created by ch. 485, Laws 1947, mentally
infirm (senile) as well as mentally ill (insane) persons may
be committed to the Winnebago and Mendota state hospi
tals, if there is no county hospital or the patient has no legal
settlement. They may be transferred to other institutions
under sec. 51.125.

January 21, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You inquire whether sec. 51.05, Stats. 1947, created by
ch. 485, Laws 1947, means that commitments of "mentally
infirm" persons may be made to one of the state hospitals
such as Winnebago. You state that it was your opinion that
the intent was that "infirm" people were to be committed
only to the county home or hospital.

All statute sections cited in this opinion refer to the stat
utes of 1947 as created by ch. 485, Laws 1947.
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The term "mental illness" means insanity and "mental
infirmity" means senility. Sec. 51.001, Stats. It appears to
be the intention that the state hospitals are hospitals for
the "mentally ill"—that is, for the insane—rather than the
"mentally infirm"—that is, the senile. Sec. 51.15, Stats.
However, sec. 51.05 provides for the commitment of men
tally ill or infirm persons to the state hospitals if they do not
have legal settlement in the county or if there is no county
hospital. Subsections (1), (2), and (3) of sec. 51.05 pro
vide as follows:

"51.05 Commitments. (1) To Institution. If the judge or
jury finds that the patient is mentally ill or infiimi and
should be sent to a hospital for the mentally ill or infirm,
the judge shall commit him to a hospital, stating in the
commitment whether the notice specified in section 51.02
was served, and if not, the reasons. If the judge or"a jury
finds that the patient is mentally infirm, commitment may
be to the facility mentioned in subsection (5). If it is found
that the patient is mentally deficient or epileptic and should
be committed, the commitment shall be to the northern col
ony and training school or the southern colony and train
ing school.
"(2) To What District. Commitments of mentally ill or

infirm persons from any county (other than a county hav
ing a population of 500,000) of persons whose mental illness
has not become chronic, or who do not have legal settlement
in the county, and commitments of chronic cases from a
county not having a county hospital, shall be to the state
hospital for the district in which the county is situated,
unless the department consents to a different commitment.
"(3) Legal Settlement Rule. If the patient has a legal

settlement in a county which has a county hospital and the
judge is satisfied that the mental illness or infirmity of the
patient is chronic, he may commit him to the county hos
pital. If he has a legal settlement in a county having a popu
lation of 500,000, the commitment shall be to any of the
county's hospitals for mental diseases, having due regard
to the condition of the patient and the nature of his malady.
If the patient has no legal settlement he shall be committed
to a state hospital. The judge shall, in a summary manner,
ascertain the place of the patient's legal settlement. The
judge's findings shall be included in the order of com
mitment."

That the provision for committing mentally "infinn" per
sons to the state hospitals was intentionally included is
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shown by the following portions of the note attached to bill
19, S. which became ch. 485, Laws 1947:

"To more adequately meet the various situations which
arise, the committee has enlarged the methods of admission
and commitment of mentally ill patients to institutions. It
has, of course, retained the old system of committing acute
cases to state hospitals and chronic cases to county hospi-
tcds; and patients may also be committed to the Wisconsin
Psychiatric Institute established as a department of our
state university. The utmost freedom of transfer hetiveen
institutions by the state department of public welfare is
provided for, in order that the one best adapted to the par
ticular case is selected.

"The committee has enlarged the types of afflicted per
sons covered by Chapter 51, and has also created new clas
sifications of these persons. Worthy of special mention is
the fact that insane or mentally ill persons and senile or
mentally infirm persons have been divided into two entirely
separate classes. At the present time a mentally infirm per
son may be committed to a county home as senile, but not
to a county hospital as senile; and may be committed to a
state or county hospital, but only as an insane person. The
committee recommends that the law be amended authoriz
ing the commitment of mentally infirm persons as such to
state and county hospitals as well as to county homes. It is
manifestly unjust to classify as insane the many fine old-age
people, who, after living long, useful, respectable lives, be
cause of arteriosclerosis or other misfortune, find them
selves in a condition where they are unable to take care of
themselves or are incapable of managing their own affairs
or frequently are an undue burden at home. Since 1900,
the average life span in America has increased about 17
years; and about 9 million Americans are now 65 years old
or older. This has markedly increased the prevalence of old-
age mental infirmity in our state and country and has cre
ated a problem with which we must be prepared to deal.
Obviously, these people should not be mixed with dementia
praecox and such-like patients. There should be separate
institutions set up in various sections of the state where
they are sure to receive kind and considerate attention and
care. Until more of these institutions are provided, either
as new institutions or as additions to existing ones, all we
can do is to enact laws enabling them to be built and uti
lized." (Italics supplied)

Since "mental infirmity" is always a chronic condition,
such patients are not eligible to be committed to state hos-
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pitals unless (1) there is no county hospital or (2) the pa
tient has no legal settlement. Sec. 51.05 (2), above quoted.

This will result in mixing the old people "with dementia
praecox and such-like patients" until other state institu

tions are constructed for their care. But at present the
term "state hospital" is limited to the institutions men

tioned in sec. 51.15. The last three sentences of the above

note are only an expression of future policy and do not
affect the interpretation of the present law.

As indicated in the above quoted note, if mentally infirm
persons are committed to the state hospitals when they
should have been committed elsewhere and can be better

treated in another institution, the department has broad
])owers of transfer under sec. 51.125.
WAP

Licenses and Permits—Transient Merchant—Showman

—Under sec. 129.05 a transient merchant may operate

more than one stand in a municipality on a single license.
Under sec. 129.05 a person may be a transient merchant

and required to obtain a license even though he lives in the
municipality in which he sets up his stand.
Under sec. 129.14 a showman's license is not required for

pony rides operated at carnivals and picnics.
Under sec. 129.14 a showman's license is not required for

a stand using guns which shoot out corks to knock over
packages of cigarettes, since such stand is not a shooting
gallery as commonly understood.

January 21, 1948.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You have submitted several questions for our opinion.
The first two questions involve an interpretation of sec.
129.05. That section provides in part as follows:

"(1) A transient merchant is one who engages in the sale
of merchandise at any place in this state temporarily, and
who does not intend to become and does not become a per-



40 Opinions of the Attorney General

manent merchant of such place. No person shall engage in
the business of transient merchant, without a license au
thorizing him to do so.
"(2) Any person desiring a license as a transient mer

chant shall, before receiving the same, pay to the depart
ment $75, and he shall in addition to such amount, pay to
the treasurer, of every town, city or village where he con
ducts his business, a sum not to exceed $50 per day for
each day that he may be engaged in canying on his busi
ness, such amount to be determined by ordinance or reso
lution of such town, city or village. * * *"

Subsec. (2) was amended by eh. 259, Laws 1947, but no
changes material to the question confronting you were
involved.

Your first question is as follows: May a transient mer

chant operate more than one stand on a single license where
such stands are operated on the same grounds on the same
day?

You are advised that a transient merchant may operate
more than one stand under a single license. The portions of

the statute quoted above provide that a transient merchant
is one "who engages in the sale of merchandise at any place
in this state temporarily, and who does not intend to be
come and does not become a permanent merchant of such
place." The word "place" as used in the statute must mean
the town, city or village where he conducts his business, for
it is provided in subsec. (2) as set forth above that any per
son desiring a license as transient merchant shall "pay to
the treasurer, of every town, city or village where he con
ducts his business, a sum not to exceed $50 per day for
each day that he may be engaged in carrying on his busi
ness." It is apparent that the license is issued to the tran
sient merchant as an individual person. It is not issued for
each stand or outlet which he operates in the particular mu
nicipality. The statute clearly was intended to apply to the
operations of a transient merchant in a specific town, vil
lage or city. Whether he has a single outlet or more than
one is not material. He is a transient merchant in either

event and pays one license as such merchant. The word
"place" in subsec. (1) is synonymous with town, city or
village as used in subsec. (2). The local license is imposed
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by the municipality and is payable for each day the mer
chant operates.
Your second question is whether a transient merchant

license is required where such merchant lives in the same
town, village or city in which the carnival at which he oper
ates is being held.
Your question is answered in the affirmative. A person

may be a transient merchant in a city even though he per
manently resides there if he does not have an established
place of business which he operates regularly. For example,
a person resident in a particular city may open a stand at a
carnival in that city for a short time and then operate a
similar stand at other carnivals and picnics in nearby cities
and villages. He would be a transient merchant in each
place because he does not operate a permanent place of
business in any one of them.

Your third and fourth questions involve an interpretation
of sec. 129.14, Stats., governing showmen's licenses.
Your third question is this: Does a pony ride at a carni

val require a showman's license the same as the mechanical
"rides" enumerated in sec. 129.14 (1) ?

The question is answered in the negative. Pony rides do
not fit into the classification of the "rides" enumerated in
the statute. Applying the rule of ejiisdem generis we con
clude that pony rides are not included.
Your fourth question is this: Is a showman's license re

quired for shooting galleries which use guns shooting out
corks to knock over packages of cigarettes which, when
knocked over, are given to the participant?

This question must also be answered in the negative. A
shooting gallery is commonly understood to be a place
where small caliber rifles and cartridges loaded with live
ammunition are used and the participant shoots at moving
targets. The kind of stand you describe does not fit such
definition.

ES
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Schools and School Districts—Counties—County School
Committee—Public Officers—Compatibility—Section 66.11
(2), Stats., makes county board member ineligible during
the term for which he is elected, to become member of the
county school committee by election thereto by county board
as provided in first sentence of sec. 40.303 (1), Stats.

Section 40.303 (3) gives state superintendent of public
instruction under circumstances stated, power to fill vacan
cies on county school committee which result when county
board attempts to elect two of its own members to member
ship on said committee during the term for which they are
elected, who are under the circumstances made ineligible to
membership on said committee by sec. 66.11 (2).

Office of member of county school committee is incom
patible with that of member of board of education of
fourth-class city.

Januaiy 22, 1948.

Donald C. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

You ask us to answer three questions which arise out of
the provisions of sec. 40.303, Stats., which was created by
ch. 573, Laws 1947, which section relates to the county
school committee. Said questions are as follows:

1. Can members of the county board be members of the
county school committee?

2. Has the state superintendent of public instruction
power under sec. 40.303, Stats., to fill vacancies that might
occur on the county school committee?

3. Is a member of the Rhinelander school board eligible
to act at the same time as member of the county school
committee?

In answering your first question we assume that you in
tend to ask whether the county board can elect one of its
own members during the term for which he is elected, as
member of the county school committee as provided in the
first sentence of sec. 40.303 (1), Stats., and that you do
not intend to ask whether a county board member can be
appointed a member of such committee by the chairman of
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the county board in event of a vacancy on said committee
resulting from resignation, death or a change in residence
as provided in said subsection.

We make this assumption because it presents the ques
tion raised by the facts in your letter to us which states
that your county board elected two of its own members to
the county school committee which was followed by action
of the state superintendent in appointing two members to

replace said county board members on said committee. No
facts are given which show that any vacancy exists on said
committee by reason of the resignation, death or change of
residence of a member as provided in sec. 40.303 (1) and
hence it is not necessary at this time to answer the question
whether the chairman of the county board could appoint a
county board member to fill such a vacancy during the term
for which said county board member is elected.
Our answer to your first question is "No."
Section 66.11 (2), Stats., reads as follows:

"(2) Except as expressly authorized by statute, no mem
ber of a town, village or county board, or city council shall,
during the term for which he is elected, be eligible for any
office or position which during such term has been created
by, or the selection to which is vested in, such board or
council, provided that the governing body may be repre
sented on city or village boards and commissions where no
additional remuneration is paid such representatives."

The county school committee is a committee created by
sec. 40.303 and it is expressly stated in subsection (1) that
it consists of six members "to be elected by the county
board." Thus the selection of membership on the committee
is vested in the county board and sec. 66.11 (2), Stats., is
applicable. It follows that no member of a county board is
eligible to become a member of the county school commit
tee for duration of the term for which he is elected at least
where his membership on said committee depends upon be
ing elected thereto by the county board by the portion of
sec. 40.303 (1) above referred to. There is no statute which
expressly authorizes a member of a county board to become
a member of such committee and this is a committee for
which the members receive remuneration. Sec. 40.303 (7).
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Hence none of the possible exceptions contained in sec.
66.11 (2) would in any event be applicable. The last pro
vision in the latter subsection would not also apply because
it applies only to city or village boards or commissions
which the county school committee is not.
In your letter to us, you assert that sec. 66.11 (2) should

have no application in the instant case on the theory that
the county school committee is in fact a committee of the
county board. We do not agree with your contention in this
respect, because a county school committee is not a com
mittee of the county board. The county school committee
has vested in it certain statutory duties pertaining to the
creation, alteration, dissolution or attachment of school dis
tricts. In the exercise of such duties, the county school com
mittee acts as an independent body; it acts with respect to
a subject matter which is not an affair of the county but is
a matter of state-wide concern and of state government;
its decision is final and it is not required at any time to
report to the county board, its action, or in certain cases
its refusal to act, being subject to review only by appeal to
the circuit court as provided in sec. 40.303 (4). Other
things could be pointed out which show that the county
school committee is not a committee of the county board,
but in view of the foregoing it is not necessary to go into
further detail.

In an opinion appearing in XXVI Op. Atty. Gen. 849 at
pages 350 to 351 it was indicated that the county highway
committee was a committee of the county board. However
that ruling was based primarily upon express language in
sec. 82.05 (1) and 82.06, Stats. 1937 (now sec. 83.015), the
like of which does not appear in sec. 40.303 which relates

to the county school committee. For instance sec. 82.06 (6),
Stats. 1937, expressly provided that the county highway
committee shall have power to perform such other duties as
may be delegated to it by the county board, and sec. 82.05
(1) expressly provided in effect that the county highway
committee should be the only committee "representing the
county" in expending county funds in constructing and
maintaining highways in the county. No like provisions can
be pointed to in sec. 40.303.
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You also state that while it is quite clear that the county
board has power to select members of the county school
committee, sec. 66.11 (2), Stats., should not be construed
to bar county board members from membership on said
committee because in your opinion this is not "safeguarding
the public from the evils for which the statute was obvi
ously intended to cure." We disagree. Application of sec.
66.11 (2) in the instant case clearly falls within the pur
pose of that subsection. In an opinion of this office appear
ing in XXVIII Op. Atty. Gen. 265 referring to sec. 66.11
(2) it was said that: "The law was enacted in order to pre
vent a member of the county board from utilizing his offi
cial position for the purpose of obtaining preferment in the
way of election to offices to which the board was empowered
to appoint." Further as shown by cases hereinafter cited
it is against public policy for a board which has the power
to appoint or elect individuals to public office, to appoint or
elect one of its own members. Section 66.11 (2) obviously
is derived from the common law rule.

You also write us that it further seems to you that "if it
were the intent of the legislature to bar a county board
member from this committee they would have expressly
prohibited the county board chairman from filling any va
cancies that exist from appointing any county board mem
ber to fill that vacancy." You further state: "As I construe
that provision of the above section 40.303 there is absolutely
no bar either by the statute 66.11 or otherwise that would

prevent the county board chairman from filling any vacan
cies by appointing a duly elected and qualified county board
member. His appointment then could not be attacked under
and by virtue of section 66.11 (2), therefore, it does not
seem logical to my mind that if in the latter instance the
county board member is eligible that in the first instance
they are not."

Your argument obviously rests upon the assumption that
in case of a vacancy on the county school committee the
chairman of the county board could fill it as provided in
sec. 40.303 (1) by appointing a member of the county
board, which may or may not be true. It is not now neces
sary to go into that question because it is not presented by

the facts.
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For present purposes it is sufficient to note that the ques
tion of public policy presented where an appointment is
made by the board of which the appointee is a member dif
fers from that presented where the appointment is made
by the chairman of said board. Where a municipal board
is given the power to elect or appoint a public officer it is
against public policy for such a municipal board to appoint
or elect one of its own members to such office. Parrish v.
Adel, 144 Ga. 242, 86 S.E. 1095; Felker v. Monroe, 22 Ga.
App. 301, 95 S.E. 1023; Meglemery v. Weissinger, 140 Ky.
353, 131 S.W. 40, 31 L.R.A. (n.s.) 575; Wood v. Toivn of
Whitehall, 120 Misc. 124, 197 N.Y.S. 789 affirmed 206 App.
Div. 786, 201 N.Y.S. 959; XXXVI Op. Atty. Gen, 508. In
the two first cases cited it was held that where a municipal

board appointed or elected one of its own members to an
office, such appointee was not even a de facto officer, but in
the opinion of this office referred to it was held the ap
pointee occupied the status of a de facto officer.
In the case last cited it was also indicated that where

members of a board are given the appointing power it
seems necessarily implied that they will not appoint them
selves.

Even in absence of sec. 66.11 (2) the foregoing authori
ties would of themselves be sufficient to require that your
first question be answered in the negative. For additional
authorities on the general rule above stated see Macrum v.
Haiokins, 261 N.Y. 193, 184 N.E. 817, 818.

We now come to your second question. In your letter to
us, you indicate that your county board at its November
meeting attempted to elect a county school committee of
which two purported members are members of the county

board and that following this the state superintendent of
public instruction appointed two individuals as members of
said committee to replace the two county board members
mentioned. We therefore assume that by your second ques
tion you intend to ask whether the state superintendent had
authority to take such action.
Our answer to that question is "Yes."
Section 40.303 requires the county board at its first meet

ing after the effective date of ch. 573, Laws 1947, which
was published August 26, 1947, which we assume was the
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November meeting of your county board, to elect a county
school committee consisting of six members. This implies
that it elect a legal committee consisting of six individuals
legally qualified to be members thereof. For reasons stated
in our answer to your first question, the county board could
not elect one or more of its own members to membership on
the county school committee at any time during the term
for which they were elected. For such period of time a mem
ber of the county board is not eligible to become a member
of the county school committee where his membership is
based on election by the county board, and he cannot become
a de jure member of such committee.

When the county board elects a county school committee
and includes therein an ineligible county board member or
members it will result in either one of two situations. By
failing to elect a complete county school committee of six
county persons eligible to become members, either the
county board has failed to elect a county school committee
as provided in sec. 40.303 (8), or, based on the language
contained in the last sentence of the subsection, it could be
considered that the county board acts separately when it
selects each member of said committee and that on such
theory your county board partially fulfilled its duty to elect
a county school committee insofar as it elected members
thereto who are eligible to serve but that it failed to carry
out its duty to the extent that it attempted to elect members
to said committee who were ineligible to serve. Whichever
view is taken, it is evident that your county board has not
filled two memberships on the county education committee
by persons eligible to serve thereon within the time limited
by sec. 40.303 (3).

The general rule is that where an office is created it is
vacant until filled. 42 Am. Jur. (Public Officers) §134. Such
vacancy necessarily exists until filled by a person qualified
tc hold such office. In Mechem on Public Offices and Officers
it is said, §131, page 65: "Where a person elected to an of
fice is not qualified to enter upon and hold the same at the
time fixed by law therefor, and no provision is made for the
prior incumbent to hold over, the office is vacant and may
be filled by appointment." For definition of the word "va
cancy" which indicates an office is vacant in legal contem-
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plation when it is not occupied by a legally qualified incum
bent who has a lawful right to continue therein until the
happening of some future event, see State ex rel. Martin v
Ekei~n, 228 Wis. 645, 658. See also Stafford v. Cook (Ark.),
252 S.W. 597, where it is said "vacancy in office" means the
absence of an incumbent of the office who has been legally

inducted therein and if the office has not been filled by a de

jure incumbent the vacancy still exists, but when the induc
tion into office is legal and the person so inducted is eligible
at the time, his continuance in office prevents a vacancy un
til he abandons the office or is removed in the manner pro
vided by law.
Based on the foregoing we conclude that the attempt of

the county board to elect two of its own members as mem

bers of the county school committee resulted in there being
two vacancies on said committee and that at best the county
board made only four valid appointments to the county
school committee as members of said committee so that the

state superintendent was empowered to appoint the remain
ing two members by reason of the portion of sec. 40.303 (3)
which reads as follows:

"* * * If appointments are not made by any county board
or boards within the time limitations herein specified, the
state superintendent shall forthwith make said appoint
ments."

In your letter you state that you do not believe the state
superintendent has any power to appoint the two members
mentioned because the Oneida county board has complied
with the general provisions of law and has elected a six-
man county school committee. The answer is that your
county board has not complied with the general provisions

of law and elected a six-man county school committee which
consists of six persons qualified to be members thereof.
You also state that there is no statute which gives the

state superintendent power to determine whether a vacancy
does or does not exist. That would not seem necessary in

view of what is said in 42 Am. Jur. (Public Officers) §129:

"Where it appears prima facie that acts have been done
or that events have happened which subject an office to a
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judicial declaration of vacancy, the appointing power is au
thorized to proceed and appoint without procuring the of
fice to be judicially declared vacant."

You also argue that if a vacancy does occur then it should
be filled by the chairman of the county board as provided
by sec. 40.303 (1). The chairman of the county board does
have power, subject to confirmation by the county board,
to fill vacancies on the county school committee caused by
(a) resignation, (b) death or (c) removal of residence
from the county. The vacancies which we are talking about
here resulted from an entirely different cause and the
power of the chairman of the county board to fill vacancies

caused by the specific events noted does not extend to filling
of vacancies resulting from other causes. 46 C.J. (Officers)
§122.

We find no statute which by its terms prohibits a mem
ber of a city board of education from being a member of a
county school committee. However, the office of member of
the county school committee is incompatible with that of a
member of the board of education of the city mentioned in

your third question which is a fourth-class city.
Incompatability of office exists where the nature and du

ties of two offices are such as to render it improper from
considerations of public policy for one person to retain both.
It is not essential that the conflict of duty exist in all or in
the greater part of the official functions. If one office is su
perior to the other in some of its principal or important
duties so that their exercise might conflict to the public det
riment with the exercise of other important duties in the
subordinate office, the offices are incompatible. State v.
Jones, 130 Wis. 572; XXXIII Op. Atty. Gen. 227;
XXXV Op. Atty. Gen. 371 citing Mechem on Public Offices
and Officers, §422.
The county school committee is given power by sec.

40.303 (4) to create, alter, dissolve or attach school dis
tricts subject to the conditions set forth in sec. 40.30 (1).
This no doubt gives said committee power to take such ac
tions with respect to city school districts of cities of the sec
ond, third and fourth class. XXX Op. Atty. Gen. 402. This
makes membership on the county school committee incom-
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patible with membership on a board of education of a city
of the second, third or fourth class on the same theory that
the office of member of a town board was held incompatible
with that of member of a school boai'd of a district located

in a town in XIX Op. Atty. Gen. 353, and the offices of vil
lage trustee and treasurer of a joint school district, the area
of which included the entire village, were held incompatible
in XXIV Op. Atty. Gen. 567.
WET

Insurance—Agents—For the purposes of sec. 201.44 (1),
Stats. 1947, a person represents the insured if he actually
engages in activities a Wisconsin agent may not lawfully
do. Holding by a nonresident of a license from his home

state authorizing activities which would constitute repre
senting the insured does not disqualify him for a nonresi
dent insurance agent's license under sec. 201.44 (1), Stats.
1947.

January 23, 1948.
Morvin Duel,

Commissioner of Insurance.

You request an opinion as to whether the fact that an
insurance agent resident in another state holds a license
therefrom which authorizes him to perform acts that
strictly speaking constitute representing the insured ren
ders him ineligible for a nonresident agent's license under
the language in the provisions added to sec. 201.44 (1),
Stats., by ch. 501, Laws 1947, which limits issuance thereof
to "other than persons who represent the insured." In order
to properly answer this question it is necessary that due
consideration be given to the background of our insurance
statutes and to what it was that motivated this amendment.

It is well understood and accepted in the insurance field
that an insurance agent is one who solicits applications for
insurance, transmits them to the company, receives or col
lects premiums, makes contracts of insurance, delivers poli
cies and does other related things, all upon behalf of and
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as the representative of an Insurance company or com
panies. On the other hand there are those who act for in-

sureds as their representatives in negotiating and obtaining
insurance coverage from such company or companies as
they select. Such persons are generally known as brokers
and in the main their operations involve the solicitation of
insureds for authorization or employment of them to nego
tiate and eifect that insurance for the insured which they
deem most advantageous. Such a broker acts at least in
part, if not in the whole, of such transactions as the repre
sentative or agent of the insured. Clearly up to the time the

insurance is placed with or accepted by some company he is
not acting as agent of the company because he has no au
thority to act as its agent. However, this distinction be
tween an agent and a broker is by no means consistent in
the nomenclature used in the insurance statutes of the vari

ous states. The words "agent" and "broker" are in some

instances used very loosely and in a very broad sense.
Wide differences exist in the pattern of the licensing

statutes of the various states. It is our information that

some states issue only one license which authorizes the
holder to generally solicit and negotiate insurance regard
less of whether he does so as an agent of a company, or to
become agent or representative, or as agent or representa
tive, of the insured. In some instances such general license
may be designated an agent's license and in others a

broker's license. In other states there are separate licenses
for agents and for brokers, the classification being based
upon and following the distinction above mentioned. Gener
ally the plan in such states is that an agent's license au

thorizes the holder to act solely upon behalf of and as agent
of a company or companies, and for him to do anything

beyond that, such as soliciting an insured to act for or actu
ally representing him in placing and effecting insurance, a
broker's license is required.
For many years the pattern of our statutes has been the

preclusion of the brokerage type of opei'ation in this state
and authorization of only resident agents. By eh. 130, Laws
1935, provisions were added authorizing the commissioner
of insurance to "license nonresident brokers to solicit in

this state applications for life insurance" and fixing §10
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as the fee for each such authorization issued. Notwithstand

ing that this amendment used the word "brokers," because

of its position in and relationship to other provisions of the
statutes our insurance department has consistently con

strued and applied it as intended to authorize the commis
sioner to issue a license to a nonresident who is the agent
for a life insurance company in the state of his residence to

act as agent for that company in this state, in the same way
and under the same system in general as is provided for
the licensing of resident agents of life insurance companies,
except that the fee instead of being the $1 provided for a
resident agent's license shall be $10.

Nevertheless, except as respects licenses to nonresident

life insurance agents which was taken care of by the 1935
amendment just mentioned, our statutes continued to pre
clude the authorization of nonresidents as agents in this
state for kinds of insurance other than life insurance. The

provisions of sec. 201.44 (1), Stats., expressly prohibited
the solicitation, issuance or delivery of insurance policies
in this state, except through an agent "who resides in this
state, and holds a certificate of such authority under section
209.04, for the kind of insurance" involved. Ch. 501, Laws
1947, amended such provisions so that now they prohibit
the solicitation, issuance or delivery of insurance policies
except through an agent "lawfully authorized as to the kind
of insurance" involved, and then added the following:

"Under such regulations and restrictions as may be
deemed necessaiy by the commissioner of insurance, li
censes may be issued to nonresident agents, other than per
sons who represent the insured, who are licensed by the
state in which they reside upon payment of an annual fee
of $10; but such agents shall not countersign any policy or
contract of insurance."

If the scope or character of the licenses held by a non

resident agent in his home state were the test to be used in
determining whether he is one who represents the insured
as provided in sec. 201.44 (1), Stats., then every nonresi
dent agent would be ineligible if the license he has from his

home state is broad enough to authorize the doing of any
thing that is not strictly within the activities of an agent of
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a company but constitutes representing or acting for the
insured. Such cannot have been the test intended for it
would exclude every agent in any sister state where, as
previously mentioned, only one license is issued to cover
all types of operation. The language in question therefore
must refer to the type of activity carried on by the non

resident in his home state.

Of significance in this regard is the licensing system in
Illinois in that there are separate licenses for agents and
for brokers. Our information is that a broker's license is

required for an agent to interchange business. An agent
there may run into the situation where the amount of insur
ance desired by the insured is larger than his company or
companies will write. Unless the agent also has a broker's
license he is not permitted to arrange with the insured to
place, or to place, the excess with an agent of another com
pany, because it is deemed that in so doing he is not acting
for his company or companies but is representing and act
ing on behalf of the insured, which he cannot do under

merely an agent's license. Because of this many Illinois

agents have both an agent's license and a broker's license.
Literal application of the language in sec. 201.44 (1)

Stats., as amended by said ch. 501, would bar any agent
from Illinois, or any other state having a comparable licens
ing plan, who holds a broker's license there. This would be

true as the broker's license authorizes activities which

strictly speaking constitute representing the insured and
the only purpose in an agent having such a license would
be so he could engage in such activities. But, as previously
stated the language used must be construed in light of the
pattern of our statutes and the purposes that the amend
ment was intended to accomplish.

Although other states, such as Illinois, have recognized
and expressly license, in one form or another, both the
agent and broker types of insurance solicitation and repre
sentation, over the years we have recognized and permitted
only the agent type. By the previously mentioned 1935
amendment as construed and applied, the licensing of
agents who represent life insurance companies in other
states to act as agents for such companies in this state was
authorized. But as to other kinds of insurance a nonresident
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who is the agent of a company in his home state could not
obtain a license to act for that company in this state. Along
the boundaries of the state there exist trade or business

areas which transcend the state lines. This is particularly
true in the territory along the boundary with the state of
Ilinois. An agent of the adjoining state whose business is
located in such an area could not obtain an agent's license
in Wisconsin so as to carry on his activities to what would
othenvise be their normal extent and vice versa a Wisconsin

agent in the area would likewise be restricted. It was to
take care of this situation that the amendment by ch. 501
v/as enacted. The language used therefore must be con

strued in light thereof but also in relation to the over-all
pattern of our insurance license statutes.

The objective of the amendment was to remove the other
wise existing disability by reason of nonresidence in this
state of one who represents a company in the state of his
residence in respect to a kind of insurance that is other than
life insurance from eligibility to act as agent for the com
pany in this state as to that same kind of insurance. It was

intended to accord such nonresident agents the right to rep
resent such company in this state to the same extent as
resident agents and subject to the same limitations and pro
visions as to licensing, except that the license fee for a li
cense to a nonresident is $10 instead of the fee of $1 for a
resident license and such nonresident agent's licenses are to
bo issued directly by the commissioner of insurance.
In sec. 209.04 (5), Stats., it is provided that a resident

agent may interchange business with another agent. This
in substance recognizes that for purposes of our statutes
this is not to be considered as representing the insured but
something that a duly licensed agent may do in this state.
If a nonresident agent does no more in his home state than
this, regardless of how broad may be the authorization con
ferred by any license which he holds, he is there engaging
in the same activities that a resident agent in Wisconsin
lawfully may do under his agent's license and which the
nonresident would be entitled to do in Wisconsin under a

Wisconsin nonresident agent's license upon obtaining the
same. The use of the particular language in question in the
amendment to sec. 201.44 (1), Stats., could not have been
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intended to exclude from eligibility for a nonresident
agent's license one who does the same things in his home
state that a duly licensed agent lawfully may do in Wiscon
sin. Rather, consistent with the objective of this amend
ment, this language must have been intended to disqualify
only those whose activities are not consistent with what a
duly licensed agent lawfully may do in Wisconsin, and ac
cordingly we so construe it. It is our opinion that for the
purposes of sec. 201.44 (1), Stats., whether a nonresident
agent is one who represents the insured is determined by
what he actually does in his home state and elsewhere, and
that if his acts are such as could be done by a Wisconsin
agent then he is not to be deemed one who represents the
insured so as to be ineligible for a nonresident agent's li
cense under its provisions. Therefore, even though an agent

has a license in his home state or elsewhere which author

izes him to do brokerage operations generally, if in fact he

does nothing thereunder other than an interchange of busi
ness or other acts that are recognized by our statutes as
lawful acts by a Wisconsin licensed agent, the possession of
such "broker's" license does not render him ineligible to
a nonresident's license under sec. 201.44 (1) Stats.
Upon the basis of the object and purpose of the amend

ment made by said ch. 501 and the fact that for some time
our statutes have contained provisions which as interpreted
and applied have been adequate for the issuance of non
resident life insurance agents' licenses, it is further our
opinion that this amendment to sec. 201.44 (1) by ch. 501,
Laws 1947, and particularly the language under discussion,
was not intended to apply to and has no application as a
restriction on the issuance of nonresident life insurance

agents' licenses, but relates and is applicable solely to non
resident agents' licenses for other kinds of insurance. Thus
no change was made as respects nonresident life insurance
agents' licenses.

In connection with the foregoing there have also arisen
questions as to how nonresident agents' licenses are to be
issued for kinds of insurance other than life insurance. One

is whether they are to be issued by the commissioner of
insurance directly or in the same way as resident agents'
authorizations through the company. Although permits to
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resident agents are denominated certificates of authority in
sec. 209.04, Stats., nevertheless they are revocable by the
commissioner of insurance and in subsecs. (4), (5) and
(6) of that section they are referred to as "licenses." On the
other hand sec. 201.44 (1) formerly referred to them as
certificates of authority and then used the word "license"
in providing that the commissioner could license nonresi
dent life insurance representatives. Over the years both
resident and nonresident life insurance agents' authoriza
tions have been issued by the commissioner directly and are
licenses in the strict sense of the word. The amendment by
ch. 501 made no change in the provisions of sec. 201.44 (1)
which use the word "license" in relation to nonresident life

insurance agents, and in adding the sentence at the end
which relates only to other nonresident agents used the
word "license." In view of this we conclude that the legis
lature used the word "license" in the sentence added in the

same sense as that word was used in the preceding un
changed provision relating to nonresident life licenses, and
thus intended that nonresident agents' licenses for kinds of
insurance other than life are to be issued directly by the
commissioner, but in all other respects subject to the same
general restrictions, limitations and system heretofore ex
istent and applicable to resident agents' authorizations.
Such conclusion as to the legislative intent means that a

separate nonresident agent's license is necessary for each
company and for each kind of insurance the same as has

been required in the case of resident agents' licenses. Sec.
200.13 (3), Stats., expressly requires this and a fee for each
one. The fee, however, for each nonresident agent's license
is set by sec. 201.44 (1) Stats., as amended by said ch. 501,
at $10 instead of the $1 applicable to a resident agent's
license.

In order to qualify for a nonresident agent's license to
here act for a company in respect to a particular kind of in
surance the nonresident must be a duly licensed agent of
that company for the same kind of insurance in his home
state. He also must have an authorization or appointment
from the company to so represent it here. This gives this
statute an application consistent with and in furtherance
of the intent of this amendment, which was to remove the
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disability of a nonresident who is an agent for a company in
his home state from obtaining a license or authorization to
act for that company as its agent in this state, but subject
to the same general limitations, restrictions and obligations
that would be applicable were he a resident agent here for
that company in respect to the same kind of insurance. It
may be observed in this connection, that it would seem that

a nonresident would be eligible for a nonresident agent's
license to represent a company in this state in a particular
kind of insurance if in operating as agent for a company
in respect to the same kind of insurance in his home state

he does not engage in activities which are outside those
which a Wisconsin agent could lawfully do, notwithstand
ing that in respect to another kind of insurance he might

engage in activities in his home state that would disqualify
him for a nonresident agent's license in this state as to
that other kind of insurance. In other words, engaging in
activities of the brokerage type of operation would dis
qualify him only in respect to the particular kind of insur

ance in which he indulges in such activity.
HHP

Superintendent of Public Instruction—School for the
Deaf—State superintendent of public instruction does not
have authority to permit the use of buildings of the school
for the deaf by local, municipal or private organizations for
public meetings.

January 23, 1948.

John Callahan,
State Superintendent of Public Instruction.

You have requested the opinion of this office upon the
following questions:

1. Does chapter 47 of the statutes vest in the state super
intendent authority to permit the use of buildings of the
school for the deaf located at Delavan, by local, municipal
or private organizations for public meetings ?

2. Would the state have any possible liability pursuant

to ch. 101 of the statutes in the event that any frequenter
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or frequenters should be injured while attending a public
meeting at the state school for the deaf, held under the aus
pices of municipal, school district or private organizations?

3. Would the state superintendent have any possible per
sonal liability in the event that any frequenter or frequen
ters should be injured while attending a public meeting at
the state school for the deaf, held under the auspices of
municipal, school district or private organizations?
Ch. 47 of the statutes of 1945 was revised and certain

parts renumbered by ch. 379, Laws 1947. More particularly,
sec. 47.01 was renumbered and revised to read in part:

"41.72 (1) The object of the * * ♦ Wisconsin school for
the deaf is to afford * * * the deaf a practical education and
physical rehabilitation which may aid them to make a liv
ing, discharge their duties as citizens, and secure to them
all possible happiness. The state superintendent may grant
approval for the maintenance of a summer school * * *
whenever it will be to the advantage of deaf * * * persons.
"(2) All of the functions, powers and duties relating to

such schools are vested in the state superintendent of pub
lic instruction."

Sec. 14.57 (5a) provides in respect to the powers and
duties of the state superintendent that: "He shall maintain
and govern the * * * Wisconsin school for the deaf." Sec.
47.02 of the statutes of 1945, which was revised and renum
bered to be 41.73 by said ch. 379, Laws 1947, imposes cer
tain other duties upon the state superintendent of public
instruction with reference to the operation of the Wisconsin
school for the deaf. In our opinion, however, no portion of
that statute is material in answering your first question
and, being long, it is not quoted herein.

Since art. X, sec. 1 of the Wisconsin constitution merely
provides that "the supervision of public instruction shall be
vested in a state superintendent and such other officers as
the legislature shall direct," without attempting to specify
the nature of such supervision, your powers in respect to
the Wisconsin school for the deaf are purely statutory.
In School District No. 8, etc,, v. Arnold and another, 21

Wis. *657, our supreme court held that the electors of a
school district could not authorize the use of the district
school building for other than school purposes and stated:
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"* * * The statute has not given the board, nor the elec
tors of the district, any authority to permit a school house
to be used for meetings of the Sons of Temperance, or any
thing of the kind. * ♦ *" (*660).

In Tyre v. Krug, 159 Wis. 39, 149 N.W. 718, it was held
that the school board in a city of the first class had no au
thority to permit the use of the school buildings for the pur
pose of conducting a private schoolbook and supply business
for the personal profit of school principals. In that case the
court said:

"* * * We think that school boards have not been granted
authority to permit school buildings to be devoted to uses
other than to school purposes, aside from those uses ex
pressly enumerated in the statutes. * * *" (p. 44).

Neither sec. 41.72 (2) nor any other statute which we
have been able to find vests in you authority to permit the
use of the buildings of the school for the deaf by local,
municipal or private organizations for public meetings. In
the absence of a specific statute granting such authority, it
is our opinion that it does not exist.
In view of the conclusion which has been reached with

respect to your first question, it is deemed unnecessary to
discuss questions 2 and 3 which would be material at this
time only in the event that an affirmative answer had been
given to question 1.
JRW



60 Opinions op the Attorney General

Public Assistance—Counties—Old-Age Assistance—Un
der sec. 49.40, Stats., as created by ch. 121, Laws 1947, re
imbursement to. counties for medical and hospital care is
limited to cases where such care is given in addition to,
rather than in lieu of, other payments.

Under sec. 49.30, funeral expenses may be paid as old-age
assistance, even though monthly payments may have been
deferred or suspended during the lifetime of the decedent.

January 23,1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked whether the state may reimburse coun
ties under sec. 49.40 of the statutes, as created by ch. 121,
Laws 1947, for hospital or medical care rendered to an in
dividual holding a certificate under sec. 49.29, Stats., for

old-age assistance, if the hospital or medical care is given
during the period for which old-age assistance cash pay
ments have been suspended or withheld. You have described
four sets of circumstances in which it has come to your
attention that old-age assistance payments have been with
held by counties for periods during which hospital and
medical care has been given.

1. The case in which an old-age assistance check is writ
ten but withheld and later canceled.

2. The case in which no check for old-age assistance is
written but in which the assistance is "suspended" while
the hospital and medical care is being given.

3. The case in which the amount of cash assistance is

continued but reduced for the period while hospital and
medical assistance is given.
4. The case in which an application for old-age assistance

has been approved to become effective at a later date, the
hospital and medical assistance to be given in the meantime.

Sec. 49.40 authorizes the county agency administering
old-age assistance to pay for medical, surgical, dental, hos
pital and nursing home care and optometrical services "sup-
plementaiy to" the old-age assistance for "recipients"
thereof. "Supplementary" is defined as "additional." See

Webster's New International Dictionary (2d. ed., un-
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abridged). The legislature's use of the term "supplementary
to" old-age assistance presupposes the continuance of the

old-age assistance payments to the individual, and that the
hospital and medical care is to be given in addition to,
rather than in lieu of, other assistance.

We believe that the use of the term "recipient" in sec.
49.40 is consistent with that construction. In some sections

of the statutes dealing with old-age assistance, the term

"beneficiary" is used, and in others the term "recipient."
Generally speaking, the term "beneficiary" is susceptible of
a somewhat broader meaning than the term "recipient."
See for instance the case of State ex rel. Curran v. Brookes,

144 Oh. St. 582, 60 N.E. (2d) 62, 65, 67. The teim "recipi
ent," on the other hand, places more emphasis on the
manual receipt of the benefits rather than upon a possible
beneficial interest. See for instance, the case of State v.
Widule, 164 Wis. 56, 62.

While the terms might be used interchangeably by the
legislature so that any statutory construction based solely
upon a distinction between them would be tenuous, the use
of one rather than the other may be significant if it accords
with other indications of legislative policy.

The term "beneficiary" is used in sees. 49.30 of the stat
utes (as amended by ch. 418, Laws 1947) respecting pay
ment of funeral expenses. Since sees. 49.33 and 49.36 pro
vide that under certain circumstances payments of old-age
assistance may be suspended even though a certificate under
sec. 49.29 is outstanding, it may be that the legislature in
tended the term "beneficiary" to include any person to
whom a certificate had been granted even though his actual
cash payments have not yet commenced or may have been
temporarily suspended, and that the term "recipients"
should include only those beneficiaries currently receiving
payments.

Under sec. 49.40 the legislature has provided that hos
pital and medical expenses may be paid "supplementary to"
old-age assistance, for "recipients" of aid. In sec. 49.30 on
the other hand, the legislature has authorized payment of
funeral expenses on the death of a "beneficiary" of old-age
assistance. The difference of treatment is not theoretical,
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but practical. While the beneficiary of old-age assistance is
alive so that his needs are continuing, it is the legislative
intent under sec. 49.40 that he is to receive hospital and
medical care in addition to, rather than in lieu of, monthly
allotments, whereas after he is dead funeral expenses obvi
ously can be paid only in lieu of continuing monthly allot
ments.

Sec. 49.40 does not make the granting of supplementary
hospital and medical assistance dependent upon the amount
of old-age assistance received by the individual. It might
be that by reason of hospitalization the needs of the indi
vidual would be reduced so that a decrease in his monthly
allotment would be warranted. Such a reduction would not
of itself remove eligibility for medical and hospital assis
tance under sec. 49.40.

In specific answer to your questions as related to the four
sets of circumstances detailed above:

1. In case 1, funeral expenses might be paid if the bene
ficiary died, even though monthly checks for assistance had
been withheld prior to his death; but no reimbursement
could be made to counties for hospital and medical assis
tance under sec. 49.40.

2. The answers are the same for case 2.

3. With respect to case 8, funeral expenses might be paid
under sec. 49.30 and likewise supplementary health services
might be given under sec. 49.40.

4. With respect to case 4 the situation is the same as in
cases 1 and 2. Funeral expenses might be paid, but hospital
and medical assistance could not be given under sec. 49.40.
With respect to recipients of aid to the blind and aid to

dependent children, the same interpretation of sec. 49.40
would apply, so that supplementary health service may be
given only in addition to, rather than in lieu of, other pay
ments.

BL



Opinions op the Attorney General 63

Mortgages—Equity in Land Contract—Mortgage given
by vendee pledging his equity in a land contract to depart
ment of veterans affairs where such vendee acquires legal
title to premises subsequent to execution and delivery of
mortgage held valid. Safer method prescribed for handling
such transactions in future.

January 24, 1948.

Gordon A. Huseby, Director,

Department of Veterans Affairs.

It appears from a statement of facts which you furnished
to us that on June 9,1947 one Thompson and wife executed

and delivered to your department a first lien real estate
mortgage to secure a promissory note evidencing a loan
by your department to said Thompson in the sum of $600.

The mortgage was recorded in the office of register of deeds
for Trempealeau county, .Vol. 82 of Mortgages, page 217,

as Document No. 141791 on June 28, 1947. The abstract of
title to the premises described in the mortgage discloses
that the entry previous to the recording of the mortgage in
dicates that Thompson, the mortgagor, at the time he and
his wife executed and delivered the mortgage to you, had
merely a land contract vendee's interest in said premises

by virtue of a contract for deed entered into between
Thompson and one Carl Larson, the owner of the fee, on
May 10, 1947, approximately a month before the mortgage
was given. The contract for deed between Larson and
Thompson was fulfilled on June 30, 1947, after the execu
tion, delivery and recording of the mortgage in question.
You ask my opinion as to whether this mortgage is valid
and also ask for further directions and guidance in situa
tions of this nature which may arise in the future.
I am of the opinion that the mortgage is valid. It is a

mortgage on Thompson's equity under the land contract.
In Bv.ll V. Shepard, 7 Wis. 449 (1858), the question involved
was in all respects similar to the present one. There, one
Sykes made a contract with Cravath, the latter undertaking
to deed a lot upon the fulfillment of certain conditions.
Thereafter, Sykes executed and delivered a mortgage on the
lot to one Bull and at a later time assigned the land contract
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to Shepard who, as a part of the consideration, agreed to
pay the mortgage to Bull. Shepard paid Gravath in full and

received a deed to the lot. Bull brought an action to fore
close. Shepard demurred to the complaint and was sus
tained in the trial court. The supreme court reversed the
trial court, holding that Sykes' had a mortgageable interest
in the lot and that Shepard, the assignee of Sykes, took
such interest in the lot that Sykes had and took it subject
to the mortgage to Bull. In Dodge v. Silverthom, 12 Wis.
644 (1860), it was held that school land certificates are evi

dence of an interest in land similar to an ordinary land con
tract and that such interest can be mortgaged. To the same
effect are Whitney v. The State Bank, 7 Wis. 620 (1858) ;
Maoivry v. Wood, 12 Wis. 413 (1860) ; Jarvis v. Butcher,
16 Wis. 307 (1862). See also Security State Bank v. Monona
Golf Club, 213 Wis. 581 (1934), wherein it was held that
the equitable estate held by a vendee under a land contract
could be assigned as security for a loan, and that such as
signment amounted to an equitable mortgage. In 1 Jones
on Mortgages, (8th Ed.), sec. 190, it is said, citing Morten-
son V. Murphy, 153 Wis. 389:

"Every kind of interest in real estate may be mortgaged
if it be subject to sale and assignment. * * *
"* ♦ *

"* * * A mere possibility or expectancy * * * cannot be
made the subject of a mortgage. A mere expectancy of ac
quiring property, without a present interest in it, is not
a subject of sale, and therefore not of mortgage."

Fortunately, in the present case, the rights of a third
party have not intervened in any way, nor was there any
complication by virtue of a default by Thompson in the
fulfillment of his obligation under the land contract. The
procedure followed in the present case is not safe if you
are truly interested in the mortgage security. In this case,
had Mr. Thompson defaulted in his obligation under the
contract for deed, it would have been necessary for your
department to redeem and fulfill the land contract in order

to protect your security and avoid being barred in a land
contract foreclosure action by Larson against Thompson.
See Dodge v. Silverthom, 12 Wis. 644 (1860). A period of
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19 days intervening between the execution and the recorda-
tion of the mortgage allows an opportunity for the mort
gagor to sell his interest in the property to a bona fide pur
chaser for value without notice of your mortgage, thereby
cutting off your department's interest as mortgagee by an

earlier recording of the innocent purchaser's deed.

Safe and sound practice usually followed by banks and
building and loan associations resulting from long and vast
experience in such matters indicates this course of action:
The applicant for loan should be required to furnish to your

department an abstract of title to the premises proposed to
be mortgaged, showing good title in the prospective "bor
rower, free and clear of any liens or encumbrances which
might be held superior or paramount to the proposed mort
gage. Your department should then procure an opinion from
this department as to the fact that title to the premises is
good in the prospective borrower. The borrower should then
be required to execute a first lien real estate mortgage
which can be recorded in the office of the register of deeds
where the land is situated. The abstract of title should then
be extended to show the recording of the mortgage. The
abstract should then be re-examined by the same attorney
who gave his opinion to you upon the first examination. He
should then certify that there are no intervening liens or
encumbrances between the conveyance by which the bor
rower acquired title and the mortgage given to your depart
ment. Being thereby satisfied that yours is a first lien mort
gage, you are then safe in delivering the consideration for
the mortgage, that is, paying the money over to the bor
rower. This practice, as stated above, is strictly adhered
to by all institutions and business houses engaged commer
cially in lending money.
The situation frequently arises where the prospective

borrower, as in the present instance, has merely a land con
tract purchaser's interest in the premises. In such an in
stance, the same procedure as dictated above should be fol
lowed with respect to the recording of your mortgage and
the extension of the abstract showing no intervening liens
between the recording of the land contract or contract for
deed and the mortgage. Then, upon payment of the consid
eration for the mortgage, the proceeds of loan should be
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diverted and paid over to the land contract vendor. It will
be incumbent upon you to see that the land contract vendor
executes and delivers to your mortgagor a proper deed,
which deed, of course, should be recorded and the abstract
extended to show good title in your borrower.
SGH

Public Assistance—Dependent Children—Residence—Al
though a child living with relatives resides in the county of
their residence for purposes of aid to dependent children
under sec. 49.19 (1), Stats. 1947, a child placed in a foster
home by a county agency does not gain residence in the
county where the home is located, since his presence there
is not voluntary.

January 24, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You have requested an opinion on the following problem:
If a child living in X county is brought before the juvenile
court of X county as provided in sec. 48.01 (5) (a) and
is placed by the court in a foster home in Y county, which
county should be regarded as the county of residence for
the purposes of sec. 49.19 (1) and (10), Stats. 1947 (ch.
526, Laws 1947) ?

Prior to the enactment of ch. 121, Laws 1947, sec. 49.19
(1) (b) Stats, read as follows:

"Any person having knowledge that any child is depend
ent upon the public for proper support or that the interest
of the public requires that such child be granted aid may
bring the facts to the notice of a judge of a juvenile court
or of a county court of the county in which the child has a
settlement."

The act referred to amended the foregoing subsection by
eliminating the words "has a settlement" and inserting in
their place the word "resides." The purpose of the amend
ment appears from a committee comment which appears in
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Bill 34, A. which became ch. 121, Laws 1947, and which
reads as follows:

"The legal settlement mentioned in old 49.19 (1) (b) is
not legal settlement as generally understood. See XXVII
Op. Atty. Gen. .285 and XXX Op. Atty. Gen. 9. It stems
from 48.33 (5) (b), Stats. 1929. It does not provide for
charge-back but does present an administrative difficulty
which is obviated by change to a residence basis as in old-
age assistance. * * *"

The same bill and chapter repealed sec. 49.19 (4) (b)
and (c), Stats. 1945, which read as follows:

"(b) The child must have a settlement in the county in
which application is made for aid; but it may with the
approval of the court, be cared for outside of the county
while receiving aid. For the purpose of this section the re
ceipt of public aid during the year next preceding by any
child's family shall not bar the child from having settle
ment in the county.
"(c) In case all other conditions for granting aid are

satisfied except that the child does not have a settlement in
the county in which application is made, aid shall be
granted, but only with the approval of the department. The
amount paid from county funds as aid in such cases shall
be repaid by the state. For the purposes of this section such
aid shall not operate to prevent the gaining of a settlement
in the county, and shall be chargeable to the state only
until the child has acquired such settlement."

The comment of the committee with reference to that
change was as follows:

"The repeal of 49.19 (4) (b) and (c) places aid to de
pendent children on a current residence basis as in old-age
assistance."

The administrative difficulties referred to in the comment
first above quoted arose, as we understand it, out of the
fact that a child residing with relatives might be far re
moved from the county responsible for payment of the aids,
since the child would have a settlement derived from his
parents but might be actually living in a place at a great
distance. XXVII Op. Atty. Gen. 285. Thus it would be ex
tremely difficult for the county responsible for the payment
of the aids to make the necessary investigations to deter-
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mine the needs of the child. So it is apparent that the legis
lature in using the word "residence" intended to mean the
place where the child was actually living with relatives,
even though that might be for a temporary purpose, and
even though for other purposes it might be considered that
his "residence" as used in the sense of "domicile" was else
where. It is not necessary to cite authority for the fact that
the word "residence" (as distinguished from "domicile")
is broad enough to include a temporary place of abode. The
use of the word "current" in the expression "current resi
dence" in the second comment quoted above corroborates
this construction.

It is therefore clear that in cases where children are
living with relatives as provided in sec. 49.19 (1) (a), that
is the county where such children "reside" as that word is
used in sec. 49.19 (1) (b) as amended by ch. 121, Laws
1947. Hence that county is the one responsible for granting
aids to such children.

We come now to ch. 526, Laws 1947, which was Bill
186, S. introduced by the joint interim committee on juve
nile delinquency. That chapter extends the right to grant
aid to dependent children to cases of children living in fos
ter homes therein mentioned and placed there by county
agencies pursuant to ch. 48, so that sec. 49.19 (1) (a) now
reads:

"A 'dependent child' as this term is used in this section is
a child under the age of 16, or under the age of 18 if found
by the department to be regularly attending school, who
has been deprived of parental support or care by reason of
the death, continued absence from the home, or incapacity
of a parent, and who is living with his father, mother,
grandfather, grandmother, brother, sister, stepfather, step
mother, stepbrother, stepsister, uncle or aunt in a residence
maintained by one or more such relatives as his or their
own home, or ivho is living in a foster home having a per
mit under section Jt8.S8 and placed in such home by a county
agency pursuant to chapter Jf8"

Now, at the time this bill was drafted, the jurisdiction
and financial responsibility for all aid to dependent chil
dren was in the county of legal settlement rather than in
the county of residence. Had it not been for the intervening
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passage of ch. 121, discussed above, it would have been clear
that the fact that the child is placed in a home outside of
the county of legal settlement would not alter the jurisdic
tion of the courts of the county of legal settlement nor the
responsibility for making the pajnnents. Sec. 49.19 (4) (b),
Stats. 1945.

So it was clearly not the intention of the drafters of ch.
526 to enable the county to escape liability for payment
of aids by the simple expedient of committing children to
foster homes in other counties. Did the legislature do so by
inadvertence? We think not.

The child undoubtedly would gain residence at the place
where the foster home is located for certain purposes, such
as, for example, school attendance. State ex rel. School Dist.
No. 1 V. Thayer, (1889) 74 Wis. 48, 59; State ex rel. Smith

V. Board of Education, (1897) 96 Wis. 95, 100; XXIX Op.
Atty. Gen. 87; XXX Op. Atty. Gen. 119.

But we believe that the child would not gain a new resi
dence for aid to dependent children purposes for the reason
that the commitment or placement of the child is involun
tary on his part and on the part of any of his relatives who
might stand in loco parentis and hence be qualified to choose
his residence for him. Moreover, the courts do not favor a
construction which authorizes a county or municipality by

its own action to escape its liability for public assistance
by removing the indigent to another community. See Scott
V. Clayton, (1881) 51 Wis. 185, 191-2. It is one thing to say

that a child "resides" where his relatives with whom he is

living reside. It is quite another to say he "resides" in a
county to which he is removed by a juvenile court which
in many cases has jurisdiction to order such removal he-
cause the child "resides" in the county where the court is
sitting. Sec. 48.01 (5) (a) 1, Stats.

You are therefore advised that the county where the child
resided prior to having been placed in the foster home con
tinues to have jurisdiction and to be responsible for the
payment of the aids and that the child does not gain a new
residence for that purpose in the county where the foster
home is located.

WAP
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Schools and School Districts—Transportation—Sec.
40.34 (2) of the statutes as amended by ch. 573, Laws 1947,
requires the board of any district which has suspended
operation of its school to furnish actual transportation
facilities for children residing more than 2 miles from the
nearest school which they may attend; and that obligation
is not satisfied by paying the parents for the cost of trans
portation.

January 26, 1948.

B. H. SCHLOSSTEIN,
District Attorney,

Cochrane, Wisconsin.

You have asked whether the following provision in sec.
40.34 (2) of the statutes, as amended by ch. 573, Laws

1947, is mandatory so as to require the board of any school

district which has suspended school to furnish actual trans
portation or whether the provision merely makes the dis
trict liable to pay for transportation in the event it fails to
furnish the same.

"The board of any district which has suspended school
* * * shall provide transportation to and from school for
all children residing more than 2 miles from the nearest
district school or federal school which they may attend."

The above quoted provision uses the term "shall" in fix
ing the obligation of the board respecting transportation.
The primary meaning of that term is equivalent to "must."
The first definition of the term "shall" which is given in
Webster's New International Dictionary (2d ed.) Un
abridged, aside from that which is obsolete, is:

"As an auxiliary verb, followed by the infinitive without
to: Am (is, are, etc.) obliged; must."

Such primary meaning is recognized in the following cases:
Estate of Svacina, (1942) 239 Wis. 436, 1 N. W. (2d) 780,
784; State ex ret. Firemen's Fund Ins. Co. v. Hoppmann,
207 Wis. 481, 240 N. W. 884, 885. It is a fundamental rule
of statutory construction that non-technical words are to be
given their common, ordinary meaning unless there is
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manifest a legislative intent that they should be otherwise
used. Schoenburg v. Klappcrich, 239 Wis. 144, 300 N. W.
237; State ex ret. Green v. Clark, 235 Wis. 628, 294 N. W.
25; State ex rel. Martin v. Ekern, 228 Wis. 645, 280
N. W. 393.

It is true that the word "shall" is sometimes construed

as permissive or directory merely, but that is true only
where there is something in the statute to show that the
legislature so intended. Where the terms "shall" and "may"
are used in the same statutory section the inference is very
strong that the legislature intended such words to have
their primary meaning. In Equitable Life Assur. Society
V. Host, 124 Wis. 657, 670, 102 N. W. 579, 583, 584, 4 Ann.

Cas. 413 our supreme court approved the following state
ment:

"* ♦ **the use of words that are plainly compulsory in
one aspect, and the use of others which literally are per
missive in another, necessarily leads to an inference that
the primary meaning is to be retained.' "

The above rule is particularly significant in connection
with your question because of the fact that subsec. (1) of
sec. 40.34, relating to provision of transportation by boards
which operate schools, specifies that the board "may" pro
vide transportation; while subsec. (2) of the same section

provides that the board of a district which has suspended
operation of a school "shall" provide transportation in cer
tain cases.

In your comprehensive summary of the law as it affects
the question, you have referred to the case of Hein v.
Luther, 197 Wis. 88, 221 N. W. 386. That case did not decide
that the statute providing that a school district should fur
nish transportation was not mandatory. It decided, on the
contrary, that the statute was mandatory. The action was
in mandamus, however, and so was governed by the general

principles that mandamus does not lie where there is an
other adequate remedy, and that where an obligation is
created by statute with a remedy provided in the same stat
ute for failure to observe that obligation, that statutory
remedy is exclusive. The latter principle is recognized in
the following cases: State ex rel. Langen v. Bodden, 165
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Wis. 243, 161 N. W. 767; State ex rel. Baraboo v. Page, 201
Wis. 262, 229 N. W. 40; Nagle v. Clure, 241 Wis. 312, 6
N. W. (2d) 228. The remedy specified in the statutory sub
division involved in Hein v. Luther, supra, for a board's
failure to furnish transportation, was for the parents to
provide the transportation and to be paid therefor by the
district. The court in Hein v. Luther, held that statutory
remedy was intended by the legislature to be the exclusive
one for the failure of the district board to comply with its
statutory obligation.

Subsec. (2) of sec. 40.34 contains no statutory remedy
for the failure of the board to carry out the statutory com
mand. Subsec. (1) contains provision for the remedy in
volved in Hein v. Ltither. As you have pointed out, that
remedy is limited to the failure to provide "such" trans
portation as is described in subsec. (1), which diifers from
the obligation imposed by subsec. (2). The term "such"
is defined in Webster's New International Dictionary as
"having the quality already or just specified," so that its
use in specifying the remedy contemplated by subsec. (1)
limits it to the situation "already or just specified."
As you have further pointed out, districts which have

suspended operation of their schools are of a class which
differs from those covered by subsec. (1), so as to furnish a
very substantial reason why the legislature may have in
tended to impose upon them greater burdens in respect to
transportation to attend schools operated by other districts.
You have also pointed out another forceful reason why

the obligation respecting transportation which is imposed
in subsec. (2) of sec. 40.34 should be construed as manda
tory. That is the fact that the department of public instruc
tion has so interpreted the statute over a period of many
years. In your summary you have cited the case of State ex
rel. Green v. Clark, 235 Wis. 628, 294 N. W. 25 in which the

court stated that "the practical construction, long con
tinued, given to a statute by those intrusted with its ad

ministration is 'of great weight and is oftentimes decisive'
in determining its meaning."
BL
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State Treasurer—Intoxicating Liqtiors—Reports of Vio
lations—Section 176.121 (5), Stats., created by ch. 564,

Laws 1947, does not require violations of local ordinances
enacted pursuant to sec. 66.05 (10) and ch. 176, Stats., to be
reported to the beverage tax division. Only violations of
said sections of the statutes need be reported.

January 26,1948.

John W. Roach, Chief,

Beverage and Cigarette Tax Division.

You request my opinion as to whether the reports re
quired by the following quoted subsec. (5) of sec. 176.121,
Wis. Stats., created by ch. 564, Laws 1947, apply to viola
tions of local ordinances enacted pursuant to ch. 176 and
sec. 66.05 (10) as well as to violations of the same sections
of the state statutes:

"176.121 (5). Whenever any local licensing body or any
court shall revoke or suspend a license or impose any pen
alty upon any licensee for the violation of any provision of
this chapter or of section 66.05 (10), the clerk of the local
licensing body or the clerk of the court revoking or suspend
ing such license or imposing such penalty shall within 10
days after such revocation, suspension or imposition of
such penalty, mail a report to the beverage tax division at
Madison, Wisconsin, giving the name of the licensee, the
address of his licensed premises, and a full detail of the
penalty imposed."

You are advised that reports of violations of local ordi
nances need not be made. Only reports of violations of the
state statutes mentioned above are required.
The duty of furnishing to the beverage tax division such

reports of revocations, suspensions and the details of pen
alties imposed is purely statutory, and the statute in my
opinion is plain and unambiguous. While it is true that the
power is vested in cities, villages and towns to adopt regula
tory ordinances and resolutions by chs. 66 and 176, Stats.,
the subsection in question refers to violations of "any pro
vision of this chapter or of sec. 66.05 (10)." It does not re
fer to ordinances or resolutions adopted locally by virtue of
these powers so conferred.



74 Opinions op the Attorney General

By way of illustration, sec. 85.08 (24) (b) provides for
reports of traffic law convictions as follows;

"Every court having jurisdiction over offenses committed
under this section, or any other law of this state, county,
city or village ordinance which is in conformity with state
law regulating the operation of motor vehicles on highways,
shall forward to the department a record of the conviction
of any person in such court for any moving traffic violation
of chapter 85 or any local ordinance which is in conformity
therewith."

In such cases, the legislature wanted violations of local
ordinances reported, and said so in plain language. No such
language was employed in sec. 176.121 (5), nor in my opin
ion is there any basis for reading it in by implication.
SGH

Automobiles and Motor Vehicles—Licenses and Permits
—Driver's License—Proof of Financial Responsibility—
Persons who have secured a restricted driver's license pur
suant to sec. 85.08 (25c) and thereafter regain their orig
inal unrestricted driver's license need not file proof of fi
nancial responsibility under sec. 85.08 (26).
Motor vehicle operator who is issued an occupational li

cense for his employer's vehicles only need not file proof of
financial responsibility.

January 27, 1948.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You inquire whether a person whose driver's license has
been revoked in accordance with the provisions of sec. 85.08
(25) (b) and who has thereupon secured a restricted li
cense under the provisions of sec. 85.08 (25c) must, upon
the expiration of the period of one year of restricted opera
tion, comply with the provisions of sec. 85.08 (26) and fur
nish proof of financial responsibility.
The answer to your question is "No." This answer is dic

tated by our previous opinions reported at XXXI Op. Atty.
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Gen. 378 and XXXIII Op. Atty. Gen. 42. For your conveni
ence, the conclusions of these opinions are summarized as

follows:

Under the controlling provisions of sec. 85.08 (25),
(25c), and (26), there are two ways in which a license may
be regained after it has been revoked for operating a ve
hicle while under the influence of intoxicating liquor: (1)
By securing an occupational license in accordance with the
terms of sec. 85.08 (25c) and furnishing proof of financial
responsibility in the case therein named. If such an occu
pational or restricted license is obtained, sec. 85.08 (25c)
expressly provides, "Where a restricted license is issued and
is not revoked during the year the department shall return
to the operator the license which was surrendered at the
time of conviction." This sentence clearly states that a per
son who has qualified for a restricted license shall, upon the
expiration of that license, receive the return of the original
license and accordingly is under no obligation to apply for
a neiv license. See XXXI Op. Atty. Gen. 878. (2) In the
event the person whose license has been revoked does not
choose to apply for a restricted license but awaits the ex
piration of the 1-year period and thereafter applies for a
new license, the only statutory provision under which he
can so apply is sec. 85.08 (26). This section, by its terms,
requires that he provide proof of financial responsibility.
See XXXIII Op. Atty. Gen. 42.

While the foregoing conclusions result in a discrimina
tion between the first class of persons who obtain a re
stricted license and the subsequent return of their original
license and the second class of persons who do not obtain
a restricted license, any discrepancy in treatment is a mat
ter for the legislature to resolve.
You ask further whether a person who has been issued

an occupational license for his employer's vehicles only need
file proof of financial responsibility. Under sec. 85.08 (25c),
which reads in part, "If the order for an occupational li
cense permits the convicted operator to operate vehicles
other than those registered in the name of the person or
company by which he is employed, the commissioner of the
motor vehicle department shall not issue an occupational
license to such person until such person has filed acceptable



76 Opinions of the Attorney General

proof of his financial responsibility," proof of financial re
sponsibility is specifically required only in the event that
the occupational license authorizes operation of vehicles
other than those of the employer. Sec. 85.09 (17) (b) cre
ated by eh. 375, Laws 1945, and subsequent to the above
provision provides:

"Such license and registration shall remain suspended or
revoked and shall not at any time thereafter be renewed nor
shall any license be thereafter issued to such person, nor
shall any motor vehicle be thereafter registered in the name
of such person until permitted under chapter 85 and not
then unless and until he shall give and thereafter maintain
proof of financial responsibility."

By literal interpretation of this subsection and especially
the phrase "any license," it would be necessary for an occu
pational licensee, as well as any other, to file and maintain
proof of financial responsibility forever after. The conflict
between this provision and the provisions of sec. 85.08
(25c) that an occupational licensee driving only his employ
er's vehicles need not file such proof and that he is entitled
to the return of his original unrestricted license upon the
termination of the period of restricted operation, can only be
resolved by reliance on the rules of construction (1) ̂hat re
peals by implication are not favored, and (2) that a special
act will prevail over a later general act unless the latter
shows a contrary intent. Ward v. Smith, 166 Wis. 342, State
ex rel. Thompson v. Beloit City School Dist. 215 Wis. 409.

Accordingly, since the legislature, in adopting the new-
sec. 85.09 (17) (b) did not see fit to repeal expressly the
provisions of sec. 85.08 (25e) that proof of financial re
sponsibility was required only in case an occupational
licensee operated vehicles other than those of his employer,
we do not feel such repeal should be achieved by implica
tion. Neither, in our opinion, is there any evidence of an
intent to repeal the specific statement of sec. 85.08 (25c)
that a person who has comported himself satisfactorily un
der an occupational license is entitled to the return of his
original license. This conclusion is not changed by sec.
85.09 (26). The first phrase in that subsection specifically
refers to a situation where a person is otherwise required to
give proof of financial responsibility under sec. 85.09.
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We further direct your attention to the point that sec.
85.09 (17) should be construed in connection with sec. 85.08
(31) which expressly declares the period during which
proof of financial responsibility must be maintained. If it
were not for this latter section, it would be possible to claim
that a person required to maintain proof of financial re
sponsibility under sec. 85.09 (17) would have to do so in
definitely. Such a burdensome requirement should not be
attributed to the legislature in the absence of a clear and
express statement to that effect.

In our opinion, the answer to your second question is
"No," and the same conclusions which dictate this decision

lead to the further conclusion that sec. 85.09 (17) (b) does
not change the answer to your first question as set forth
above.

ROT

Register of Deeds—Chattel Mortgage—Under sec.
241.10, Stats., in the absence of facts bringing a situation
within the exception to or qualification of the general pro
vision for filing chattel mortgages, the original must be
filed. Under sees. 241.22, 327.08 and 327.18, Stats., a cer

tified copy of a chattel mortgage is admissible in evidence.

January 27, 1948.

Gordon A. Huseby, Director,
Department of Veterans Affairs.

You state you have a communication from the office of
register of deeds for Milwaukee county wherein it is stated:

"It is only necessary for you to mail us the copy of your
chattel mortgages since the law provides that either the
original or an exact copy thereof may be filed. And we sug
gest the copy due to the fact that in the event that it be
comes necessary for you to bring court action the court, de
mands the original instrument as evidence."

You request my opinion as to whether the information
contained in said letter is correct and whether you should,
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in the future, file the original document or merely a correct
and exact copy of same.

The filing of chattel mortgages is governed by sec. 241.10,
Stats., as amended by ch. 143, Laws of 1947. The pertinent
provisions of said section as amended read as follows:

"241.10 (1) Every mortgage of personal property and
any assignment thereof shall be filed with the register of
deeds of the county in which such personal property is situ
ated. Provided, in such cities or villages which are located
in more than one county and the place where the personal
property is to be kept cannot be definitely located as being
within one of such counties, then and in that event duplicate
originals or copies may be filed in the office of register of
deeds of each county in which such city or village is situ
ated. * * *
«(2) * * *
"(3) Mortgages so filed shall be as valid and binding

upon all persons as if the property thereby mortgaged had
been, immediately upon the execution of such mortgages, de
livered to, and the possession thereof retained by, the mort
gagees. Copies of a single mortgage of personal property
situated in different counties, may he filed ivith the register
of deeds in all counties in which any of the property de
scribed in the mortgage is situated. Filing such a chattel
mortgage or copy in any county shall be valid only with
respect to the property situated in such county."

I am of the opinion that the original mortgage must be

filed in the county in which the property is located unless
the facts of a given case come within the provision set
forth in the second sentence of sec. 241.10 (1) quoted above.

As stated there, the circumstances which permit the use of
duplicate originals or copies are clearly set forth. The rea
son for using duplicate originals or copies under such cir
cumstances is plain. Of necessity it would be impossible to

file the original in more than one place. It may be that the
office of the register of deeds of Milwaukee county has mis
construed the last sentence of subsection (3) by assuming
that the words "filing such a chattel mortgage or copy"
permit the filing of a copy in lieu of the original in all cases.
However, that sentence must be read in connection with

the context of the entire provision which earlier recites
the conditions under which copies or duplicate originals
may be used. This statute is not ambiguous. It is implicit
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that the reference to "every mortgage of personal property"
in the opening of the first sentence is to the original mort
gage. If the legislature meant "copy," it could have said
so in plain words. If it did say so in plain words, it would
have been unnecessary to make the provision set forth in
the second sentence which clearly prescribes the circum
stances under which compliance with the requirement for
filing the original is excused.
As to the use of the original instrument in a court action,

you are advised that whenever you have parted with the
original by filing it, you may obtain a certified copy of the
original from the custodian (the register of deeds where
filed), and that such certified copy would then be admis
sible in court under sees. 241.22, 327.18 and 327.08, Stats.,
each of which reads as follows:

"241.22 Copy of Mortgage as Evidence. A copy of such
mortgage or other instrument or copy thereof, so filed, in
cluding any affidavits annexed thereto in pursuance of this
chapter, certified by the register of deeds in whose office
the same shall be filed, shall be received in evidence."

"327.18 Official Recoi'ds. (1) As evidence. Every official
record, report or certificate made by any public officer, pur
suant to law, is evidence of the facts which are therein
stated and which are required or permitted to be by such
officer recorded, reported or certified * * *.
" (2) Copies as evidence. A certified copy of any written

or printed matter preserved pursuant to law in any public
office or with any public officer in this state, or of the
United States, is admissible in evidence whenever and
wherever the original is admissible, and with like effect.
"(3) * * *"

"327.08 Copies, how certified, presumptions. (1) When
ever a certified copy is allowed by law to be evidence, such
copy shall be certified by the legal custodian of the original
to have been compared by him with the original, and to be
a true copy thereof or a correct transcript therefrom, or to
be a photograph of the original; such certificate must be
under his official seal or under the seal of the court, public
body or board, whose custodian he is, when he or it is re
quired to have or keep such seal.

m uttt

SGH
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Tuberculosis Sanitariums—Maintenance Charges—Un
der sec. 50.03 (2a), Stats., a person who has resided in this

state for 5 years or more in the aggregate prior to his ad
mission to a state or county tuberculosis sanatorium is en
titled to free care even though his legal settlement in this

state has been lost, and in such case he is a state charge.

January 28, 1948.
Walter T. Norun,

District Attorney,
Washburn, Wisconsin,

You have asked for our advice on a question that has
arisen under sec. 50.03 (2a), Stats. A person who is pres
ently afflicted with tuberculosis was born and raised in the
city of Washburn, Bayfield county, where his family had
a legal settlement. He was inducted into the United States
army during the war and served for several years. After

his discharge he married and settled in Illinois where he
lived for approximately 2 years and apparently intended to
remain indefinitely. Recently it was discovered that he was

afflicted with tuberculosis and he returned to Washburn

where he applied for admission to a tri-county sanatorium
maintained by Bayfield, Ashland and Iron counties.
The question is whether he can be admitted to a sana

torium except as a private, paying patient.
Sec. 50.03 (2) provides in part:

"Any patient unable or who believes that his circum
stances do not warrant his being required to pay any part
of his care or who meets the requirements of subsection
(2a) shall file an application with the county judge of the
county within which he has a legal settlement, and if appli
cant has no legal settlement in any county, then, with the
county judge of the county where he is found, setting forth
the fact that he is unable or that his circumstances do not
warrant his being required to pay the cost of his care or
that he meets the requirements of subsection (2a). * * *"

Sec. 50.03 (2a) provides in part:

"Any patient who has a legal settlement in this state or
any patient who, or whose parent, if the patient is a minor,
has resided in this state for 5 years or more in the aggre
gate prior to his application for admission shall be cared
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for at said institution or at the state tuberculosis camp
without charge to him, regardless of his ability to pay, and
the cost of his care shall be charged against the state sub
ject to a charge over against the county of his legal settle
ment as provided in subsection (3). * * *"

Sec. 50.03 (3) pi'ovides:

"The support, maintenance and necessary traveling ex
penses including the expenses for an attendant when such
patient cannot travel alone, and emergency surgical and
dental work of every patient supported in said institution
at public charge shall be paid by the state; but the state
shall charge over, as provided in subsection (2) of section
50.11, to the county in which such patient has his legal set
tlement one-half the cost of his maintenance in the institu
tion and the entire amount of all other expenses."

Sec. 50.07 (2a) places county tuberculosis sanatoriums
on the same basis as state sanatoriums so far as the admin

istration of sec. 50.03 (2a) is concerned.

The individual in question did not lose his legal settle
ment within the meaning of sec. 50.03 by his service in the
United States army. See XXXVI Op. Atty. Gen. 125. How
ever, his subsequent removal to Illinois for a period of ap

proximately 2 years resulted in loss of his legal settlement
in this state under sec. 49.10 (7) which reads:

"Every settlement continues until it is lost by acquiring
a new one in this state or by residing for one whole year
elsewhere than the municipality in which such settlement
exists; and upon acquiring a new settlement or upon resid
ing for one whole year elsewhere than the municipality of
settlement all former settlements are lost."

But it is to be noted that under sec. 50.03 (2a) no legal
settlement is required as a condition precedent to free treat
ment as a tubercular patient, since 5 years' residence in the
aggregate in this state is sufficient regardless of legal settle
ment. However, there is no county of legal settlement to
which a charge-back can be made as provided in sees. 50.03
(2a) and (3). Hence this patient will remain a state charge
during his period of hospitalization.
WHR
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Constitutional Law—Schools a/nd School Districts—Su-
p■ eHntendent of Public Instntction—Legislation creating a
state board of education which attempts to vest in said
board any power to supervise public instruction in this
state could not at present time be said with certainty to be
constitutional and not in violation of sec. 1, art. X, Wiscon
sin constitution, unless it provides that the function of said
board in such respect would be to assist the state superin
tendent of public instruction and be subordinate to and
subject to his directions.

January 28, 1948.

M. G. Toefel, Executive Secretary,
Commission on Improvement of
the Educational System.

You have asked whether legislation which would set up
a state board of education would violate the provisions of
sec. 1, art. X of our state constitution which provides in
part as follows:

"The supervision of public instruction shall be vested in
a state superintendent and such other officers as the legisla
ture shall direct; and their qualifications, powers, duties
and compensation shall be prescribed by law. * * * The term
of office, time and manner of electing or appointing all other
officers of supervision of public instruction shall be fixed
by law."

In a letter attached to your request it is said:

"We want an opinion or interpretation from the attorney
general relative to the constitutionality of a state board of
public instruction or a state board of education (all levels).
* *

"It is not proposed to disturb the state superintendent or
his powers under the constitution but to supplement super
vision at the state level with a policy-making board on
which the state superintendent would be the executive sec
retary, executive officer, or administrative head.

"At present a single elected official, the state superinten
dent, is both a policy-making and executive director of his
own policies. We want to determine whether we could, by
action of the legislature, set up a state board without
amending the constitution,"
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In your request you also state:

"It is believed that it would be well to consider" one item
which is implicit in the attached letter but not expressed
in so many words. Could the State Superintendent of Pub
lic Instruction be omitted from the board and could his
function become that of executive officer for the board with
out restricting his position under the Constituion?"

There is no constitutional objection to the creation of a

state board of education as such. Such a board was created

by ch. 497, Laws 1915, but it was short lived and was abol
ished by enactment of ch. 179, Laws 1923.

A constitutional question would arise in event the legis
lature created such a board and attempted to vest in it the
power to supervise public instruction in this state by reason
of sec. 1, art. X of our state constitution which reads in part

that "the supervision of public instruction shall be vested
in a state superintendent and such other officers as the

legislature shall direct."
The legislature could not constitutionally enact any leg

islation which would take away or interfere with any power

given by our state constitution to the state superintendent,
and if it created a state board of education and attempted to
vest in it power which would in any way encroach upon
that given by our constitution to the state superintendent,
such legislation would be unconstitutional. State ex rel.
Craivford v. Hastings, 10 Wis. 525, State cx rel. Raymer v.
Cunningham, 82 Wis. 39, 52.

There is no decision by the supreme court which defines
exactly the scope of the powers of the state superintendent
under sec. 1, art. X of our state constitution, or which di
rectly passes upon how much power can be given to "other
officers" therein mentioned.

Section 1, art. X as originally adopted read:

"The supervision of public instruction shall be invested
in a state superintendent and such other officers as the legis
lature shall direct. The state superintendent shall be chosen
ijy the qualified electors of the state, in such manner as the
legislature shall provide; his powers, duties and compensa
tion shall be prescribed by law. Provided, that his compen
sation shall not exceed the sum of twelve hundred dollars
annually."
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In State ex ret. Raymer v. Cunningham, supra, the court
referring to sec. 1 art. X in its original form said page 48:

"But the section of the constitution cited does not con
template that the state superintendent shall perform all
the services and be chargeable with all the responsibilities
of his office or his department. On the contrary, it expressly
declares that 'the supervision of public instruction shall be
vested in a state superintendent, and such other officers as
the legislature shall direct.' Sec. 1, art. X. This left the leg
islature free to prescribe such assistants and clerks as may
be deemed essential."

In 1902, sec. 1, art. X was amended to read as at present.
The principal change was to eliminate the provision which
fixed the maximum amount of salary which could be paid
the state superintendent at $1,200 annually. There were
also other changes, but no change was made in the portion
of sec. 1, art. X which is determinative here. The first sen
tence of sec. 1, art. X in its original form is identical to the
first clause of sec. 1, art. X today. The words next follow
ing "and their qualifications, powers, duties and compensa
tion shall be prescribed by law" which appear today, did
not appear on the original provision but they cannot be
construed to give the legislature power to vest in anyone
powers or duties which would encroach on any constitu
tional powers granted by the clause immediately preceding.
In view of what is said in State ex rel. Raymer v. Cun

ningham, supra, it is arguable (1) that the portion of the
constitutional provision referred to which reads "and such
other officers as the legislature shall direct" was inserted
to enable the legislature to provide the state superintendent
with assistants and clerks who could under certain circum
stances exercise some of the functions of the state superin
tendent and (2) that if the legislature provided for any
such officer, he would be subordinate to and subject to the
direction of the state superintendent.
The need for such a constitutional provision to enable

the legislature to provide the state superintendent with as
sistants and clerks who can exercise more than mere min
isterial powers is evident, when consideration is given to
State ex rel. Crawford v. Hastings, supra, wherein our su
preme court indicated under sec. 2, art. VI of our state con-
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stitution, which formerly provided that the secretary of
state should be ex officio auditor, his duties as such were
required to be performed by him personally and could not
be delegated or be exercised by a deputy or assistant sec
retary of state.

The only other construction which could be given sec. 1,
art. X would be to the effect that the supervision over pub
lic instruction could be vested jointly in the state superin
tendent and such other offices as the legislature shall direct.
Such would not be a logical construction because if power
were vested jointly, the state superintendent and the other
officers would have equal power and the result would be a
stalemate.

The state board of education set up by ch. 497, Laws
1915, affords no precedent for claiming that power to super
vise public instruction may be vested in such a board in any
degree whatsoever, as the powers of that board were con
fined to the financial matters affecting the various educa
tional units of the state and there was no attempt to give

it any power directly to supervise public instruction.
In view of the foregoing we cannot with any degree of

certainty advise you that any legislation creating a state
board of education which attempts to vest in said board any
power to supervise public instruction in this state would be
constitutional unless it provides that the function of such
board in such respect would be to assist the state superin
tendent and be subordinate to and subject to his dii'ections.
Should the question be presented to a court of competent
jurisdiction, the constitutional provision referred to might
possibly be given an interpretation which would permit
greater power to be vested in a state board of education, but
on the present state of the authorities there is no alterna
tive but to advise you that any legislation which would give
such a board any power greater than that indicated would
be unconstitutional.

WET
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Cities—Highways and. Bridges—Acquisition of Lands—
Sec. 84.09 (3m), Stats., created by ch. 254, Laws 1947, is
applicable only where the state highway commission elects
to acquire lands within a city under that section, and it has
no application to acquisition of right-of-way by a city at its
own expense and on its own initiative.

Where lands have been conveyed for park purposes only
to an improvement association organized under ch. 55, Laws
1899, which association in turn conveyed said lands to a
city for park purposes only, the city may proceed to use a

portion of such lands for widening a highway upon obtain
ing a quitclaim deed from the original grantor, the im
provement association in the meantime having become
defunct.

Where lands have been conveyed to a city for park pur
poses only, upon condition subsequent that such lands are
to revert to the grantor if the lands are diverted to any
other use, and it is proposed to widen a pleasure drive in
the park and use it for a state trunk highway so as to ma
terially impair or destroy the usefulness of the drive for
pleasure, recreation and amusement purposes, such pro
posed use places an additional servitude upon the land
which must be acquired from the grantor by gift, purchase
or condemnation.

January 28, 1948.

R. B. Sawtelle, Asst. Highway Engineer,
State Highway Commission of Wisconsin.

You state that in the relocation or widening of a state
trunk highway within the limits of certain cities it becomes
necessary to use lands which had been conveyed to one of

the cities for park purposes only, and in the case of the
other city the deed of conveyance was upon condition that

the lands be used for park purposes with a reversion clause
in favor of the grantor if the property should be diverted
to any other use.

In this connection you call attention to sec. 84.09 (3m),
Stats., created by ch. 254, Laws 1947, and which reads:

"The commission may order that all or certain parts of
the required land or interest therein shall be acquired for
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the commission by a board, commision or department of the
city within whose limits said land is located. Said board,
commission or department shall be selected by the common
council of said city subject to the approval of the state high
way commission. When so ordered, the board, commission
or department so selected and the state highway commis
sion shall appraise and agree on the maximum price, in
cluding damages, considered reasonable for the lands or in
terests to be so acquired. The board, commission or depart
ment shall endeavor to obtain easements or title in fee
simple by conveyance of the lands or interests required, as
directed in the state highway commission's order. The in
strument of conveyance shall name the state as grantee and
shall be recorded in the office of the register of deeds. If
the needed lands or interests therein cannot be purchased
expeditiously within the appraised price, the board, com
mission or department may acquire them by condemnation
under chapter 3.2 or in the manner provided for town
boards and county highway committees in section 83.07."

You ask whether the lands in question can be acquired
under the foregoing statute. This question is answered in
the affirmative provided that the state highway commission
elects to proceed under this section. However, you have indi
cated that in this type of project the city furnishes the
right-of-way at its own cost, and the acquisition is under
municipal law. Neither the provisions of ch. 83 or ch. 84
are available to cities unless the city is proceeding under
state highway commission order pursuant to sec. 84.09
(3m) quoted above. If the city is proceeding entirely on its
own initiative it would be confined to the procedure speci
fied in ch. 32 of the statutes. The city already has a limited
interest or title in the lands and it may be necessary to ac
quire the reversionary interest of the city's grantor in order
to devote the property to the highway uses now contem
plated.
In 39 Am. Jur. 821 it is stated at § 25;

"The cases generally hold that a public highway cannot
be laid out by a municipality upon park lands, meaning by
'public highway' a part of the street system of the munici
pality, as distinguished from the park roads established to
give the public access to the different parts of the park.
The rule applies with greater force where the park is small
and the effect of a street or highway running through it
would be the destruction of its usefulness for the purpose
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of pleasure, recreation, and amusement. But the circum
stances of the dedication and the size of the park or com
mon may justify the construction of a highway therein. The
laying out of walks and even streets around or through a
park is not inconsistent with a dedication for park pur
poses where such improvements are necessary or contribute
to the full enjoyment of the property for park purposes.
Also, a pleasure driveway may be a legitimate feature of a
public park created and established by a municipality, al
though in a dedicated park it is always a question of the
intention of the donor. The latter class of parks cannot be
cut up at the pleasure of municipal bodies, or by virtue of
any statutory authority. * * *"

We understand that in a circuit court action brought for
a declaratory judgment by one of the cities in question in
which case a determination as to its rights to widen a street
in the park area was sought, the court held such widening
to be contrary to the restrictions on the use of the land con
tained in the deed by which the park land was conveyed to
the city. This determination would appear to be in line with
the rule of law quoted above.
In this particular case, however, the conveyance to the

city was not made on a condition subsequent with a rever
sion clause. The land in question had been conveyed by a
power company to an improvement association "for the pur
pose of a public park, under its control and management,
or the control and management of its successors and as
signs, and for no other purpose whatsoever."
The improvement association was organized under ch. 55,

Laws 1899, which provides in part:

"All lands acquired by any corporation organized under
this act or subject to its control and management, shall be
held in trust as aforesaid for public parks, boulevards and
pleasure drives for the recreation, health, welfare and bene
fit of the public, and shall be free to all persons, subject to
such necessary and reasonable rules and regulations as
shall, from time to time be adopted under the provisions of
this act, for the well ordering and government thereof.
^ Hi tti'f

The improvement association in turn conveyed to the city
for "public park use and purposes and for no other pur
pose."
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The circuit court in its opinion in the declaratory judg
ment action held that the improvement association could
convey lands only for the purposes recited in the corporate
articles and in ch. 55, Laws 1899. This chapter limits the
use of lands acquired by a corporation organized under it
to three purposes,—public parks, boulevards and pleasure

drives, and the articles of incorporation recited that "the
business and purpose of the corporation shall be to acquire,
open, extend and improve parks, boulevards, and pleasure
drives in and about the said city of " By its

deed to the city the improvement association eliminated two
of the uses authorized by ch. 55, Laws 1899, and restricted
the use of the land conveyed to "public park use and pur
poses." Consequently the court held that the city was not

authorized to abandon or divert the land to other uses.

We are informed, however, that the power company or its
successor in title is wiling to give the city a deed cancelling

the restriction in the original deed from the power company
to the improvement association. It would seem that this
should solve the problem. The improvement association has
been defunct for a good many years but since the city ac
quired the only rights the association had there is no need
for any further transactions with it. The authority to use
the land for other than park purposes would in any event
have to be acquired from the original grantor, and if a quit
claim deed can be obtained from it there should be no neces

sity of condemnation proceedings under sec. 84.09 or other
wise. "Moreover, under no circumstances would the indivi
dual members of the defunct improvement association have
any proprietary interest which could properly be made the
subject of compensation in condemnation proceedings. Cor
porations organized under ch. 55, Laws 1899, are nonprofit
corporations without capital stock and the property of the
corporation is held in trust for the city.
So far as the other situation is concerned the deed of

conveyance contains the following clause:

"TO HAVE AND TO HOLD the said premises, and ev
ery part thereof, unto the said party of the second part for
the establishment and maintenance of a public playground,
park, swimming and bathing place, and for no other use
or purpose, and if, or providing always this conveyance is
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made and accepted on the express condition that if said
premises or any part thereof shall at any time be used,
permitted or suffered to be used by said party of the second
part, or any person in possession thereof or any part
thereof under it, for any use or purpose than a free public
playground, park, swimming and bathing place, then, and
in either or such event, the title to said described prem
ises and the whole thereof, shall thereupon revert to and
revest in said party of the first part, her heirs, devisees or
assigns, and to all or any of them, and hereby authorizes
and empowers the grantor, her heirs, devisees or assigns,
to, in case of breach as above indicated, re-enter upon said
premises and the whole thereof, and without notice evict
all persons therefrom, in possesion thereof, or any pai*t
thereof."

Assuming that the new use to be made of a portion of the
lands granted is inconsistent with that for which the land
was originally granted it would appear that the original
grantor is entitled to further compensation for the addi
tional servitude placed on the land. See 29 C.J.S. 957 and
Mihvaukee v. Milwaukee E. R. & L. Co., 205 Wis. 453. Un
less such grantor or her heirs, devisees or assigns are now
willing to release the needed lands from the conditions sub

sequent and reversion clause of the deed quoted above, con
demnation proceedings are in order.
WHR
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Constitutional Laiu—Public Officers—Elections—Recall
—Sec. 12, art. XIII, Wisconsin constitution, does not re
quire a petition for recall to state the grounds therefor.
That portion of sec. 6.245 (1) which requires such a peti
tion to contain a specific statement of the grounds upon
which removal is sought, adds a requirement not imposed
by said constitutional provision and is in conflict with it
and must give way to said constitutional provision.
A petition for recall under sec. 6.245 need not contain a

statement of the grounds therefor and is not insufficient
in that respect if it does not contain such a statement.

The fact that the portion of sec. 6.245 (1) which requires
a petition for recall to contain a specific statement of the
grounds upon which removal is sought, conflicts with sec.
12, art. XIII, does not require that sec. 6.245 be eliminated
in its entirety. The balance of said section stands, as it
forms a complete law, capable of being carried into effect,
consistent with the intention of the legislature in en
acting it.

Sec. 12, art. XIII is by its own provisions self executing
and provides itself the necessary procedure for recall, and
even if sec. 6.245 were eliminated entirely proceedings for

recall could be maintained by following its provisions.

January 28, 1948.

Larry D. Gilbertson,

District Attorney,

Black River Falls, Wisconsin.

In your letter of January 20, 1948 you state that a peti
tion asking for the recall of the county judge of your county
as provided in sec. 12, art. XIII of our constitution, is now
being circulated. You refer to that portion of sec. 6.245
(1), Stats., which provides:

"* * * Such petition shall contain a specific statement of
the grounds upon which the removal is sought * *

and ask whether the fact that a petition fails to contain a
specific statement of the grounds upon which removal is
sought as provided in sec. 6.245 (1) renders it insufficient
in light of sec. 12, art. XIII, which reads as follows:
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"The qualified electors of the state or of any county or
of any congressional, judicial or legislative district may
petition for the recall of any elective officer after the first
year of the term for which he was elected, by filing a peti
tion with the officer with whom the petition for nomination
to such office in the primary election is filed, demanding
the recall of such officer. Such petition shall be signed by
electors equal in number to at least twenty-five per cent of
the vote cast for the office of governor at the last preceding
election, in the state, county or district from which such
officer is to be recalled. The officer with whom such petition
is filed shall call a special election to be held not less than
forty nor more than forty-five days from the filing of such
petition. The officer against whom such petition has been
filed shall continue to perform the duties of his office until
the result of such special election shall have been officially
declared. Other candidates for such office may be nominated
in the manner as is provided by law in primary elections.
The candidate who shall receive the highest number of
votes shall be deemed elected for the remainder of the
term. The name of the candidate against whom the recall
petition is filed shall go on the ticket unless he resigns
within ten days after the filing of the petition. After one
such petition and special election, no further recall petition
shall be filed against the same officer during the term for
which he was elected. This article shall be self-executing
and all of its provisions shall be treated as mandatory.
Laws may be enacted to facilitate its operation, but no law
shall be enacted to hamper, restrict or impair the right of
recall."

The foregoing constitutional provision does not require
that a petition for recall state the grounds therefor. This
is clear from its context and is also in accord with the view

generally accepted at the time said constitutional provision
was adopted in 1926 as indicated from material on file in
the legislative reference library.
Thus immediately prior to the time said proposed amend

ment was voted on in November, 1926, the bench and bar
of this state vigorously opposed said amendment on the
ground that it would apply with particular force against
judges since they were elected for terms longer than other
elective officials, and by providing for recall without show
ing any cause therefor would permit judges to be recalled
for making an unpopular decision. For example, Benjamin
Poss of Milwaukee, a past president of the Wisconsin State
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Bar Association, was quoted as stating in an address made
on October 29, 1926, among other things:

"Our state constitution already provides for the removal
by impeachment and otherwise of the corrupt or incompe
tent judge. In such case the judge sought to be impeached
must be charged specifically or accused of acts justifying
impeachment.- This is not true under the proposed recall
amendment and in that respect this amendment would be
contrary to the spirit of our laws as they have existed from
the beginning of our government."

It is apparent that the portion of sec. 6.245 (1) which
requires the petition for recall to contain a specific state
ment of the grounds upon which the removal is sought adds
a requirement not imposed by sec. 12, art. XIII, and hence
is in conflict with said section of the constitution, and un
der such circumstances the statutory requirement must
give way to the constitutional provision. This follows not
only from well understood rules of law but also from the
last sentence of said constitutional provision which reads:
"Laws may be enacted to facilitate its operation, but no
law shall be enacted to hamper, restrict or impair the right
of recall."

We therefore advise you that a petition for recall under
sec. 6.245 need not contain a statement of the grounds
therefor and is not insuflicient in that respect if it does
not contain such a statement.

In some states, statutes require that a petition for recall
contain a statement of the reason or reasons therefor. See

Annotation 106 A.L.R. 555 at 564. The cases cited go into
the question of what is necessary to meet such a require
ment or of the sufficiency of the statement of the reasons
in various cases, but none go into the question presented
by your inquiry.

We do not believe that the fact the portion of sec. 6.245
(1) previously mentioned conflicts with sec. 12, art. XIII,
requires that sec. 6.245 be eliminated in its entirety. After
excluding that portion of sec. 6.245 (1) which is in conflict
with sec. 12, art. XIII, from said section, the balance would
stand, as what remains would form a complete law capable
of being carried into effect consistent with the intention
of the legislature in enacting it, under the rule announced
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in State ex reL W. D. A. v. Dammann, 228 Wis. 147, at
198-9, in view of the fact that sec. 6.245 (7) provides:

"The purpose of this section is to facilitate the operation of
section 12, article XIII, of the constitution."

Further, even if sec. 6.245 were stricken in its entirety,

there still remains sec. 12, art. XIII, which specifically
provides that: "This article shall be self executing and all
its provisions shall be treated as mandatory." Said consti
tutional provision provides itself the necessary procedure
for a recall and even if sec. 6.245 were eliminated entirely,
proceedings for recall could be maintained by following
its provisions. As already indicated said constitutional pro
vision does not require a petition for recall to contain a

statement of the grounds therefor and if the proceedings
were based solely under that provision a petition would not
be insufficient in that respect if it failed to contain such a
statement.

WET

Words and Phrases—Folio—^Abbreviation "NW" for
"northwest" in printing a land description counts as but
one word under sec. 271.17 (1), Stats.

January 29, 1948.

Walter T. Norlin,

District Attorney,
Washburn, Wisconsin.

You have inquired whether the abbreviation "NW" for
the word "northwest" is to be counted as one word or two

words under sec. 271.17 (1) which reads:

"The term 'folio,' when used as a measure for comput
ing fees or compensation, shall be construed to mean one
hundred words, counting every figure necessarily used as
a word; and any portion of a folio, when in the whole drart
or paper there shall not be a complete folio and when there
shall be any excess over the last folio, shall be computed
as a folio."
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The question arises in connection with the computation
of publication fees in the listing of delinquent tax lands and
tax deed notices, and on a long list the method of counting
words makes a considerable diiference in computing fees.
In the construction of statutes all words and phrases are

to be construed and understood according to the common
and approved usage of the language; but technical words
and phrases and such others as may have acquired a pe
culiar and appropriate meaning in the law are to be con
strued and understood according to such peculiar and ap
propriate meaning. Sec. 370.01 (1), Stats.
There is no reason to believe that the term "word" as

used in sec. 271.17 (1) is to be given any meaning other
than its common and approved meaning. According to Web
ster a word is a unit of discourse. It is the smallest unit
of speech that has a conventional association with some
fixed meaning. While it is true that the word "northwest"
can be broken up into two separate words, "north" and
"west," this results in words which taken alone have en
tirely separate, distinct and different meanings than is the
case when they are combined to make the word "north
west." The English language and most other languages con
tain many so-called portmanteau words, i.e., words formed
by the arbitrary combination of two words so as to suggest
something of the sense of each. However, such a word when
formed is but one word and not two separate words.
"NW" is an accepted abbreviation of "northwest" in legal

descriptions. An abbreviation is a form to which a word is
reduced by contraction or omission. The word so contracted
does not thereby become more than one word and this is
true even though punctuation is used as in "N.W.," since
punctuation marks are not counted as words or figures un
der sec. 271.17 (1), Stats. XXVIII Op. Atty. Gen. 171.
While it is not controlling in answering your question,

it might be pointed out to the printer that he obviously
gains by the use of "NW" instead of "northwest." Should
the county insist upon the use of "northwest" instead of
"NW" he could clearly claim payment for only one word,
and much of the value of the abbreviation would be lost so

far as cost to the county is concerned if it is going to be
more expensive to publish an abbreviated description than
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it would be to publish the full description. The county is not
obliged to abbreviate the publication of any description.
See, for example, sec. 75.07 (1) on publication of redemp
tion notices which provides that the county treasurer, for
the purpose of such list may condense such descriptions
when such condensed description will reasonably describe
the premises. Thus the abbreviation of the description is
permissive rather than mandatory.

It is our conclusion in the light of the foregoing discus
sion that in computing folios under sec. 271.17 (1) the ab
breviation "NW" is to be counted as being one word.
WHR

Public Welfare Department—Foster Homes—Schools
and School Districts—Tuition—Sec. 40.21 (2c) of the stat
utes as created by ch. 592, Laws 1947, makes no change in
the responsibility of the department of public welfare for
issuance of foster home permits under sec. 48.38.

February 2, 1948.

A. W. Bayley, Director,

State Department of Public Welfare.

You have called our attention to ch. 592, Laws 1947,
which created sec. 40.21 (2b) of the statutes (renumbered
(2c) pursuant to sec. 43.08 (2)) providing, in effect, that
all children "in duly licensed foster homes" shall be subject

to payment of legal tuition for attendance at local high
schools and that such tuition is to be paid by the state. You
have asked us: Legally, does this new law require the state
department of public welfare to issue permits to foster
homes, so that the state department of public instruction
can pay tuition for children attending high school?
We do not believe it was the intent or purpose of ch. 592,

Laws 1947, to alter the standards under which permits are
to be issued for foster homes, nor to obligate the depart
ment of public welfare to take any action which it is not
obligated to take under other statutes independently of this
new provision. Ch. 592, Laws 1947, does not purport to alter
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in any respect the provisions of sec. 48.38 and would not
either require the department of public welfare to issue a
permit in any case in which provision therefor is not made
under some other section of the statutes, or warrant it in
doing so.

The purpose of the new law was doubtless to change the
rule discussed in XXV Op. Atty. Gen. 46, and XXX Op.
Atty. Gen. 155; and to extend with respect to certain chil
dren in foster homes the same contribution by the state for
high school tuition as is accorded with respect to children
in children's homes under sec. 40.21 (2a) of the statutes.
It may be that questions will arise in specific cases how tui
tion should be allocated under statutory provision created
by ch. 592, Laws 1947; but such questions need not affect
the administration of the statutes with the enforcement of

which your department is charged.
Generally speaking, we believe that if an application is

filed with the department of public welfare for a foster
home permit and the standards of the home meet the re
quirements of the statutes and of your department, the
permit should be issued without regard to whether the tui
tion of the child is to be paid by the state, by the county,
by a school district or by a parent or guardian.
BL

Elections—Nominations—New political party complying
with provisions of sees. 5.05 (6) (e) and 5.20 (1), Stats.,
entitled to have candidates' names on presidential ballot.
Such party has alternative choice of qualifying candidates
as independents under sec. 5.26, Stats.

February 4, 1948.
Secretary of State.

You have requested our opinion as to whether a new poli
tical party qualified for a separate party ticket under sec.
5.05 (6) (e) is entitled to have the names of its presidential
and vice-presidential candidates placed on the official presi
dential ballot in the same manner as existing qualified par-
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ties, or whether the party electors must file nomination pa
pers as independents in order to accomplish this end.

Sec. 5.05 (6) (e) of the statutes provides that any politi
cal organization which shall file with the secretary of state,
not less than 90 days prior to the holding of the September
primary, a petition signed by not less than one-sixth of the
electors in at least ten counties in the state, praying that
such organization be given a separate ticket, may be
granted a separate party ticket as a political party.

Sec. 5.20 (1) provides for the nomination of presidential
electors by the political parties. It reads in pai*t as follows:

"The candidates for the various state offices, and for the
senate and assembly nominated by each political party at
such primary, and senators of such political party, whose
term of office extends beyond the first Monday in January
of the year next ensuing, shall meet at the capitol at twelve
o'clock noon on the second Tuesday after the September pri
mary. They shall forthwith formulate the state platform of
their party. They shall thereupon proceed to elect a state
central committee of at least two members from each con
gressional district and a chairman of such committee by
ballot. In the years in which presidential elections are held
the convention shall nominate, by a majority vote, one elec
tor for president and vice president from each congi*es-
sional district, and two such electors from the state at large.
The names of such nominees shall be immediately certified
by the chairman and secretary of the meeting to the sec
retary of state. * * *"

Our supreme court has held that the right of voters to
express themselves is a constitutional right and may be
regulated by the police power of the legislature as to con
servation, prevention of abuse, and promotion of efficiency.

The right of suffrage includes the right of voters to sepa
rate into groups according to their political beliefs respect
ing governmental policies, and the right of every group to
organize and have all the machinery in that regard not rea
sonably prohibited by law for making their organization
effective as regards declaring the policies of its members or
vitalizing such policies by electing officers in harmony
therewith to legislate and execute law to that end. Every
legislative interference with freedom on the part of the
voters to form political organizations and to act under their
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chosen party names to accomplish the purposes of the or
ganizations is at the same time an interference with the

right to vote, so the limit of power as to the one is substan
tially the limit of power as to the other and must be justi
fied under the police power. The right of the voters to ex
press themselves is a constitutional right that may be regu
lated but not destroyed by the legislature. The failure on
the part of the legislature to restrict results not in the ab
sence of power on the part of the voters to express them
selves in this manner but in an absence of restriction upon
the power. See State ex rel. McGrael v. Phelps, 144 Wis. 1,
at p. 5 and 6. State ex rel. Ekein v. Dammann, 215 Wis. 394,
p. 399, 400.

State ex rel. Ekern v. Dammann, supra, held in effect that
a new party qualifying under sec. 5.05 (6) (e) was entitled

to the full rights of other established political parties and
was not bound by certain statutes regulating such estab
lished parties that would deny the new party equal rights.

It is therefore our opinion that your office must accord
the same rights and privileges to such qualified new party
that holds a convention and certifies its presidential electors
to your office under the provision of sec. 5.20 (1) that you
allow to other established parties that do likewise. It is not
necessary that the party's presidential electors file nomina
tion papers as independent candidates under the provisions
of sec. 5.26.

It should be pointed out however, that under the rule of
the McGrael and Ekern cases, supra, a new political group
would have this alternative method of proceeding should it
so desire since there is no restrictive law designating either
method specifically as the one required to be used by new
political groups.
This opinion confirms that given in XXV Op. Atty.

Gen. 610.

REB
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Counties—Appropriations and Expenditures—Hospitals
—County board may not donate money to help pay off the

indebtedness of a private hospital.
County hospital may be established under sec. 49.16,

Stats., and such hospital may be acquired by gift.
County hospital must be managed by board of trustees

as provided in sec. 46.18. Their responsibility cannot be
delegated to others.

February 5,1948.

EDVi^ARD G. Minor,
District Attorney,

Sturgeon Bay, Wisconsin.

You state that there is a nonprofit hospital operating in
your county and that at the November meeting of the
county board the hospital organization asked the county
board for financial assistance to pay off indebtedness which
arose in the years 1944, 1945 and 1946. This request was
acted upon favorably and the sum of $11,200 was placed
in the budget to be collected in the 1947 taxes. Attention is
also called to the fact that during the war it was necessary
to enlarge the hospital. A considerable amount of money
was raised for this purpose by a campaign conducted lo
cally and the United States government made a substan

tial gi'ant for adding on a front part to the existing struc
ture, which wing or unit is now owned by the federal gov
ernment.

The following questions are submitted for our consid
eration :

1. Did the county board have authority to make an ap
propriation in the sum of $11,200 for the purpose of paying
an indebtedness incurred by the local hospital?

2. Did the county board have authority to purchase,
either for the hospital corporation, or in the name of the
county, the front portion of the hospital?

3. In the event that the hospital corporation is willing to
deed over to the county all of the hospital facilities, includ
ing land, buildings and equipment, would it be lawful for
the county to accept the same?
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4. Would it be lawful for the county to operate the hos
pital, or to enter into an agreement with other persons to
operate the same for the county ?
County boards have only such powers as are expressly

granted or necessarily implied from the statutes and if
there is a reasonable doubt as to implied power, it is fatal
to its being. Dodge County v. Kaiser, 243 Wis. 551.
In answering the first question we know of no statutory

authority, express or implied, which would justify the
county board in appropriating public money for the purpose
of paying off the indebtedness of a private organization.
Even if there were such a statute it would be of doubtful
validity since the legislature can delegate the power to tax
to municipal corporations for public purposes only. State
ex rel La Crosse Public Library v. Bentley, 163 Wis. 632,
State ex rel, Garrett v. Froehlich, 118 Wis. 129, State ex rel.
New Richmond v. Davidson, 114 Wis. 563. It is our under
standing that the hospital has been operated privately at all
times. While it is true under the above authorities that in
determining whether a particular agency may be employed
by a municipality to perform any particular work, the test
is not whether the agency is public but whether the purpose
is public, it could hardly be contended that a privately con
trolled hospital can be considered as set up for a public pur
pose in the absence of some very clear provisions for the
rights of the public. The mere fact that the operation of
such a private institution confers some benefit on the com
munity does not make it public nor even entitle it to exemp
tion from taxation as a benevolent association. See River-
view Hospital V. Tomahawk, 243 Wis. 581. The corporate
articles of the hospital in question recite that its business
and purpose is the conducting and maintaining of a hos
pital for the care, maintenance and medical treatment of
the sick and maimed of all classes of persons assigned to
its care. The articles, however, are silent as to who has the
right to "assign" persons to the hospital for its care. Pre
sumably such right is restricted to the physicians on the
hospital staff so that it cannot be said that any member of
the public may insist upon admittance to the hospital. Or,
assuming that the members of the hospital corporation have
the authority to determine admittance, it is to be noted
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that the corporation consists of five members as follows:
One is to be a member of the Door county board, one a mem
ber of the staff of physicians and surgeons of Door county,
one a clergyman or priest of Door county and two Door
county businessmen. One of these businessmen is to be
chosen by the Door county Chamber of Commerce and the
other businessman is to be chosen by the city council of
Sturgeon Bay. The clergyman member is to be chosen by
the other members. Nothing in this corporate set-up insures
any rights to the general public so far as hospital care is
concerned.

The second question relating to the authority of the
county board to purchase either for the hospital corpora
tion or in the name of the county the front portion of the
hospital really embodies two questions.
The answer to the first question or to the first part of

the question if it is viewed as one question is in the nega
tive. The county may not use public money for a private
purpose as already indicated, even though there were a stat
ute authorizing it.
Whether the county board may purchase for the county

a hospital or pai-t of a hospital depends upon the uses to
which the hospital is to be put.

Sec. 49.16 (1) provides:

"Each county may establish a county hospital for the
treatment of dependent persons, pursuant to section 46.17."

Sec. 46.17 as revised by sec. 33 of ch. 268, Laws 1947, re
ferred to in the above statute, authorizes the department of
public welfare to fix reasonable standards and regulations
for the design, construction and repair of county hospitals
as well as to approve or disapprove of the site and plans and
specifications. Also, the department has the authority un
der this section to inspect county hospitals and to order the
correction of unsafe, insanitary, inadequate or unfit con

ditions.

Sec. 49.17 reads:

"(1) Any person upon application to the board of trus
tees may be admitted to the county hospital upon such
terms as may be prescribed by the board. If such person
or his relatives are unable to pay for his care and mainte-
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nance he may be admitted as a charge of the municipality
of his legal settlement or the county if he has no settlement,
but no municipality or county shall be bound without the
written approval of its relief officer or agency, except as
provided in subsection (2).
"(2) The actual cost for hospitalization and treatment

rendered a relief recipient who has legal settlement in an
other county shall be a proper relief charge and a liability
against the place of settlement and recoverable pursuant to
section 49.11.
" (3) * * *"

Assuming that it is proposed to acquire and operate the
unit in accordance with the foregoing statutes the purchase
by the county would be valid.

Sec. 45.05, Stats., among other things, authorizes counties
to acquire or construct memorials to the memory of per
sons who lost their lives in the military or naval service
of the state or United States, etc., and sec. 45.05 (2) reads:

"Such memorial shall be of such character as shall be
determined by the governing body of such city, village,
town or county, and without limitation because of enumera
tion, may comprise a public building, park, recreation faci
lity, community forest or other suitable object having a
public purpose."

Assuming, without deciding, that this would authorize

the purchase or construction of a county hospital, the hos
pital when acquired would be subject to all other statutory
provisions relating to county hospitals. Counties are au
thorized to contribute to memorial hospitals under the pro
visions of sec. 45.055 but we do not understand that it is

proposed to proceed under that section in this case, nor do
we know that this hospital qualifies for aid under that pro
vision.

The answer to the third question has already been indi
cated. Assuming the property can be purchased it can like
wise be acquired by gift or for a purely nominal con
sideration.

The answer to the fourth question is that the county hos
pital would have to be operated pursuant to the statutory
provisions relating to county hospitals. Sec. 46.18 (1) as
revised by sec. 34, ch. 268, Laws 1947, provides, among
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other things, that every county hospital shall (subject to
regulations approved by the county board) be managed by
three trustees, electors of the county, elected by ballot by
the county board.

Sec. 46.19, as revised by sec. 35, ch. 268, Laws 1947,
reads:

"(1) The trustees shall appoint a superintendent of each
institution and may remove him at pleasure.
"(2) The trustees shall prescribe the duties of the super

intendent. He shall execute and file an official bond with
sureties approved by the trustees.
"(3) Subject to the approval of the trustees, the super

intendent shall appoint and prescribe the duties of neces-
sai-y additional officers and employes of the institution, and
may remove them at his discretion, subject to the county
civil service law.
"(4) The salaries of the superintendent, visiting physi

cian and all necessary additional officers and employes shall
be fixed by the county board."

Powers which the legislature has given to certain officers
may not be delegated by them. See Shipman v. The State,
43 Wis. 381 and Lauenstein v. The City of Fond du Lac,
28 Wis. 336. Delegatus non potest delegare,—i.e., the per
son to whom an office or duty is delegated cannot lawfully
devolve the duty to another unless he is expressly au
thorized so to do. It would therefore be unlawful for the
board of trustees or the superintendent of the county hos
pital to delegate the management of the hospital to others.
WHR
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Motor Vehicle Department—Automobiles and Motor Ve
hicles—Licenses and Permits—Reciprocity—Commissionei'
of motor vehicle department has power to prescribe an ad
ministrative procedure for determining whether exemp
tions under reciprocity agreement entered into under ch.
267, Laws 1947, shall be granted or denied.

February 10, 1948.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You state that you are presently considering entering
into reciprocal agreements concerning motor vehicle and
trailer licenses and fees with various other states pursu
ant to the authority in you vested by ch. 267, Laws 1947,
which reads;

"Notwithstanding any contrary provision of this section,
the commissioner of the motor vehicle department, with the
approval of the governor, shall have authority to enter into
reciprocal ag;reements with the responsible officers of other
states as to licenses, permit fees, mileage and flat taxes un
der which motor vehicles, trailers or semitrailers properly
licensed or registered in other states may be operated in in
terstate commerce in this state without a Wisconsin regis
tration or the payment of permit fees or mileage or flat
taxes, provided like privileges are accorded to vehicles
owned by Wisconsin citizens when operated in such other
states."

You inquire whether you have authority to establish an
administrative procedure to determine whether an opera
tor shall be granted reciprocity.

There is nothing in ch. 267, Laws 1947, which would pro
hibit you from incorporating in any reciprocal agreement a
provision which would authorize you to deny reciprocity to
any operator who has changed his domicile for the princi
pal purpose of avoiding the greater charges of the state of
what we may call his normal domicile, and from incorpor
ating a provision which would make an allowance of reci
procity by this state subject to final determination by the
administrative agencies and courts of this state. Sec. 110.06,
Stats., vests in you power to establish the procedure for an
administrative hearing and further provides for court re
view under ch. 227, Stats.
RGT
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Fish and Game—Bounties—A county resolution enacted
in 1944 providing a bounty in excess of $2.50 on fox was

rendered ineffective by the amendment of sec. 29.60 by ch.
5, Laws 1945.

February 10, 1948.
ERWIN C. Zastrow,

District Attorney,
Elkhorn, Wisconsin.

You have asked whether the enactment by the legislature
of ch. 5, Laws 1945, providing a state bounty of $2.50 on
a mature red or grey fox, invalidates a previously enacted
resolution of a county providing for a bounty of $5 to be
paid by the county on the same animal, in view of the pro
vision of sec. 29.60 (6) of the statutes to the effect that
the bounty to be paid by a county is "not to exceed such
state bounty."
At the time of the enactment of the resolution you have •

described, providing for a county bounty of $5 on mature
red and gi-ey foxes, there was no state bounty on such ani
mals. The statutoiy limitation on the amount of bounty
which a county may authorize applies only to "any animal
for which the state pays a bounty under this section." As
to other animals which, "after careful investigation by com
petent authorities," are found to be destructive, there is
no limitation on the bounty which may be paid by the
county.

The resolution you have described was enacted in 1944
and was valid at the time it was enacted. The question is
whether the amendment to sec. 29.60 of the statutes by ch.
5, Laws 1945, providing a state bounty of $2.50, operates
to invalidate the earlier action of the county board by rea
son of the statutory provision that the county bounty for
any animal for which the state pays a bounty is not to ex
ceed the state bounty.

It is a rule of long standing that the state has plenary
power over its counties; that counties "hold their powers
from the state, and they can be taken away by the state
at pleasure." Richland County v. The Village of Richland
Center, (1884) 59 Wis. 591, 600. There is no doubt of the
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state's power to repeal earlier legislative action taken by its
municipal corporations.
It is said in McQuillan, Municipal Corporations, § 876:

"Within its constitutional powers the legislature may
modify or repeal municipal ordinances. Such repeals need
not be in express terms. If the intention to repeal clearly
appears, the ordinance must give way to the legislative act
so far as it is in conflict with it. * * *"

If the repeal is not made in express terms, the question
whether the action of a state legislature does repeal a
county resolution is one of legislative intent; and that nar

rows itself to the question whether the statute and resolu
tion are in conflict. 2 McQuillan, Municipal Corporations,
§ 875,1136 et seq. it is said:

"Where a contrary intention is not manifest, the general
rules relating to repeals by general laws of charter and or
dinance provisions * * * may be thus summarized:

((* * *

"8. Whether an ordinance is in apparent or real conflict
with a general law, or whether it will supersede such law is
to be determined by the same principles applicable to
charter provisions. If there is no express repeal of an ordi
nance by statute, repeal by implication arises only where
there is a conflict. * * *"

Sec. 29.60 as amended by ch. 5, Laws 1945, clearly pro
hibits counties from authorizing a bounty in excess of $2.50
after the effective date of the amendment. It would seem

that an earlier resolution providing a larger bounty would
be in conflict with the general state policy and would ac-
coi'dingly be repealed pursuant to the foregoing rules un
less the statute contained a saving clause applicable to such
resolutions. You have pointed to the provision contained in
subsec. (6) of sec. 29.60 to the effect that "any action here
tofore taken by any county board authorizing the payment
of bounties for the killing of animals hereinbefore men
tioned in this subsection is validated with like effect as if

specific authority therefor was provided by law." The fore
going provision does not appear to be a saving clause for
previously valid action rendered invalid by the statute; but
rather a validating provision for action which might pre-
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viously have been invalid because unauthorized, but which
is otherwise in accord with the statutory policy adopted for
the future.

BL

Soldiers, Sailors and Marines—Grand Army Home—
Burial ExpeTises—Payment of burial expenses in the Home
cemetery provided for non-veteran members of the Grand
Army Home for Veterans at King by sees. 20.036 (7) (a)

and 45.37 (8) is mandatory in all cases.

February 13, 1948.

GORDON A. Huseby, Director,
Wisconsin Department of Veterans Affairs.

Your department has requested an opinion as to whether
the payment of the burial fees of certain deceased members
of the Grand Army Home for Veterans at King, Wiscon
sin, as provided by sec. 20.036 (7) (a), Stats., is manda
tory in the case of deceased members who have sufficient
property at the time of their death to pay the same.

Section 20.036 (7) (a) appropriates certain sums for the
operation of the Home and provides:

"* * * Of this amount not to exceed $60 may be expended
for the burial of each deceased member as defined in sec
tion 45.37 (8) who shall be buried in the cemetery of said
home."

Section 45.37 (8) as amended by oh. 604, Laws 1947, pro
vides as follows:

"Burial shall be provided in the cemetery of the Grand
Army Home for Veterans for any wife, widow, mother or
husband of an honorably discharged veteran of any branch
of the military forces of the the United States who was en
gaged in any of its wars, where such wife, widow, mother
or husband at the time of his death was a member of said
home. Such burial shall be paid from the appropriation
made by section 20.036 (7) (a) and the amount expended
therefor shall not exceed the amount therein specified."
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The Grand Army Home for Veterans was founded and
maintained for the purpose of providing a refuge for those
veterans and certain of their dependents who might other
wise lack adequate care and shelter in their declining years.
The state is thus discharging what it deems to be its moral
obligation to those, who have in their time fought to pre
serve it.

Although members with an income are required by sec.
45.37 (2) (g) to pay certain amounts for the privilege of
membership, the benefits, unless so stated by statute, are

available to all alike.

The burial provided for in the Home cemetery is the final
benefit offered certain members of the Home. The statute

governing the conditions of the burial grant, above set

forth, contain no regulation or restriction except that those
thus provided for are to be non-veterans and residents of
the Home at the time of their death, and are to be buried
in the cemetery of the Home. (The burial expense for vet
erans is provided by the federal government.) We believe
that if the legislature had intended to limit the recipients of
the benefit to indigent members it would have so stated in
the statutes. This intention being nowhere indicated, we
reach the conclusion that the burial benefit in question was
intended to be expended in all cases otherwise qualified.
REB
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Taxation—Schools and School DistHcts—High School
Tuition Tax—Portion of sec. 40.47 (6) which exempts from
high school tuition tax, property located in a high school
district, does not relieve property located in an area which
prior to end of the school year 1946-47 was not located in
a high school district but which became part of a union
free high school district at end of said school year, from
high school tuition tax arising out of high school tuition
claims for school year 1946-47.

February 17, 1948.
L. J. Goodman,

District Attorney,

Sparta, Wisconsin.

You advise that in February 1947, electors residing in
portions of the towns of Wilton, Ridgeville and Welling
ton, Monroe county, voted to form a union free high school
district as provided in sec. 40.64, Stats. A certificate of es
tablishment was issued by the state superintendent of pub
lic instruction on June 23, 1947.

Prior to the establishment of this union free high school
district, a common school district (which consists in part
of the territory now included in the union free high school
district) located at or near the village of Wilton operated
a high school as provided in sec. 40.62 and a considerable

number of children residing in the area now part of the
union free high school district but formerly outside the
limits of said common school district, attended the high
school operated by said common school district, upon a
tuition basis.

Prior to the enactment of ch. 573, Laws 1947, published
August 26, 1947, claims for high school tuition were filed
by the school clerk directly with the clerk of the munici
pality from which the pupil was admitted befoi-e August
15, as provided by sec. 40.47 (5) (b) and (c) and were
then placed by the municipal clerk on the next tax roll as
provided by sec. 40.47 (6), and paid by him to the school
district treasurer upon collection of the tax.
A new system was provided by the legislation referred

to which among other things amended sec. 40.47 (5) (a)
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(b) and (c) and (6) whereby claims for such tuition are
now made claims against the county. They are filed by the
various school clerks with the county clerk who apportions
the total amount of claims filed according to the ratio which
the equalized valuation of that portion of each municipality
which lies outside of a school district which operates a high
school bears to the total equalized valuation of all the land
in the county which lies outside of such school districts, and
certifies the amounts so obtained to the clerks of the re
spective municipalities who in turn are required to place
them on the tax roll and when collected they all are paid to
the county treasurer who pays them over to the school
districts.

Section 40.47 (6) as amended by eh. 573, Laws 1947, was
subsequently amended by ch. 614, Laws 1947, published Oc
tober 3, 1947.
The method of determining charges, the method of filing

claims and other changes made by amendments to sec. 40.47
(5) (a), (b) and (c) and (6) by chs. 573 and 614, Laws
1947, are applicable to tuition claims for the school year
1946-7. Prahlow v. City of Milwaukee, 251 Wis. 521, 30 NW
(2d) 260 decided December 11, 1947.

In your request for opinion you state:

"The question has arisen * * * whether or not the tax
payers in those portions of those townships who did not re
side in the high school district as originally composed prior
to June 23, 1947 should be taxed for * * * tuition for non
resident pupils [for the school year 1946-7]. * * *"

You also state:

"The county clerk in apportioning the [amounts to be
inserted on the tax rolls] included all that area of the union
high school district which lay outside of the high school
district prior to June 23, 1947. The people in this area have
protested the payment of any [such] taxes."

The county clerk in making his apportionment acted un
der that portion of sec. 40.47 (6) as amended by chs. 573
and 614, Laws 1947, which reads as follows:

"The county clerk on receiving the tuition statements
provided for in section 40.47 (5) (a) and (b) shall appor-



112 Opinions of the Attorney General

tion the amount thereof on the basis of the ratio of the
equalized valuation of that portion of each municipality
within the county that lies outside of districts which ov
erate high schools to the total equalized value of all of the
territory within the county that lies outside of high school
districts and certify the amount so obtained to the clerks
of said municipalities. * *"

The answer to your question depends on ascertaining
whether the exemption from the tuition tax levied to pay
nonresident high school tuition provided by sec. 40.47 (6)
which at all times material here, both before and after the
enactment of chs. 573 and 614, Laws 1947, exempted from
such tax such portion of a municipality within the county
which was located in a high school district, applies to prop
erty in the area which since June 23, 1947, has been part
of the union free high school district but before that date
was not part of the common school district at or near Wil
ton which operated a high school. The exact language of
the portion of the subsection referred to both before and
after the enactment of said chapters, is as follows:

* * If a portion of such municipality forms a part of
a high school district, the taxable property in that portion
shall be exempt from such tuition tax."

The dominant rule to be applied in construing any stat
ute is to determine and give effect to the legislative pur
pose. In ascertaining that fact the object sought to be ac
complished by the legislation under construction should
be given great consideration. State ex rel. Wisconsin Truck
Chvners Ass'n. v. Public Service Comm., 207 Wis. 664 at 678.
High school tuition claims arise when children residing

in a town or other municipality attend a high school op
erated by a district composed of territory thalf does not
include the place where such children reside. Thus in sec.
40.47 (4) it is provided that every high school shall be free
to all persons of school age resident in the district and that
the board may charge a tuition for each nonresident pupil
with certain exceptions not here material.
The procedure provided by sec. 40.47 (5) and (6), which

ultimately results in payment of said tuition claims to
school districts operating a high school, takes into consid-
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eration the fact that property in a school district operating
a high school bears the cost of operation of such school
through the direct taxes levied by that district upon all

property located therein, and that it therefore should not
be subjected to any further tax to pay tuition for attend
ance of pupils who reside in areas outside of districts that
operate high schools, which tuition in all fairness should
be charged to the property in such outside areas as reim

bursement to the district whose high school such pupils
attend as the fair share of the cost of operation of that
school which is referable to the attendance of such non

resident pupils, because the property in the outside areas

has not borne any part of the cost of operation of a high
school by being subjected to direct taxation by a school
district for high school purposes. The obvious purpose of
the provision referred to in sec. 40.47 (6) which exempts

from the tax to pay high school tuition claims, the taxable
property located in a high school district, was to preclude
any such inequitable situation because it would be unfair
and illogical to compel property in the district to pay twice
for the same thing.

There was no intention to exempt property under cir
cumstances where such an inequitable burden would not
result. The exemption does not apply to relieve the property
here in question from taxation because at all times during
the school year 1946-7 the children from the area in ques
tion attended the high school operated by the common
school at or near Wilton and said property was in an area
which was not part of a district that operates a high school
during the school year as to which the tuition claims in
question arose. Such property was not taxed to pay any
portion of the amounts necessary to operate the high school

maintained by the common school district at or near Wilton
for the school year 1946-7 and said property is not being
called on to pay a tax which it should not equitably pay.
The fact is that it would be inequitable to exempt property
in that area from the high school tuition tax of the school
year 1946-7 as during that school year children from that
area attended the high school operated by the common
school district of which it was not a part.
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From the foregoing it also follows that the words "dis
tricts which operate high schools" as used in sec. 40.47 (6)
as amended by chs. 573 and 614, Laws 1947, mean districts
which operate high schools during the entire school year for
which the tuition claims arise. Any other construction
would be at variance with the purpose behind that portion
of said subsection previously discussed that exempts from
the tax for high school tuition, such portion of a munici
pality as forms part of a high school district.
We therefore advise that the area which was not in the

common school district which operated the high school in
the school year 1946-1947 and which did not become a part
of a union free high school district until the end of the
school year 1946-1947 is not to be included as property
within a high school district for purpose of exemption from
high school tuition tax for the school year 1946-1947.
WETiHHP

Soldiers, Sailors and Marines—Department of Veterans
Affairs—Loans to Veterans—Residence—Under facts sub
mitted, veteran held eligible as to residence requirements
for loan authorized by sec. 45.35, Stats.

Loan sought by female veteran "to complete husband's
education" held not within purview of sec. 45.35 (8b),
Stats.

February 18, 1948.

Gordon A. Huseby, Director,
Department of Veterans Affai7's.

We have your request for an opinion as to whether a fe
male veteran is eligible for a loan under sec. 45.35 (8b),
Stats., under the following circumstances:
The veteran, who was a nurse domiciled in Wisconsin

and employed in a hospital before she entered military
service in March 1942, was commissioned and remained in
service until February 1943, when she was discharged by
reason of her marriage to an army officer who was a legal
resident of the state of Rhode Island. Following her mar
riage and during the remainder of her husband's army
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service, she resided at his domicile in Rhode Island for
short periods. The remainder of her time was spent at vari

ous army camps with her husband. Their first child was
born in 1943 in the state of Rhode Island. Upon her hus
band's release from service, he returned to Rhode Island
and for a time maintained the family residence in that state.
In December of 1945, the family moved to Wisconsin and

has apparently established residence here. The husband en
tered school in Wisconsin under Public Law 346. The vet

eran, wife, is now applying for a $1,000 loan under the pro

visions of sec. 45.35.

You inquire first whether the veteran applicant is eligible
for a loan on the basis of the residence requirements set
forth in sec. 45.35 (5a). This section of the statutes pro

vides:

"45.35 (5a) 'Veteran ' as used in this section means any
person who served in the active military or naval service
of the United States at any time between August 27, 1940,
and July 25, 1947 who was honorably discharged therefrom,
or who served under honorable conditions, after 90 days or
more of active service, or if having served less than 90 days
was honorably discharged for disability incurred in line of
duty, who has been a resident of this state for at least 5
years next preceding his application or a resident of this
state at the time of his enlistment or induction into service
and such resident at the time of making application and,
in all cases, who continues his residence in this state dur
ing the full period of the rehabilitation."

Under this subsection there are two principal classes of
veterans who have served honorably who are entitled to
benefits:

(a) Persons who were not Wisconsin residents at the
time of induction but were for 5 years next preceding the
application.

(b) Persons who were Wisconsin residents at the time of
induction and are also Wisconsin residents at the time of
application, without regard to their intervening residence.
The applicant clearly conies within class (b) and is quali

fied from the standpoint of residence. You should further
assure yourselves that she will continue her residence in
this state during the "full period of rehabilitation."
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You ask, second, whether the expressed purpose of the
loan request, i.e. "to complete my husband's education" is
a proper purpose within the terms of the controlling stat
ute, sec. 45.35 (8b), which reads:

"The department may make loans in its own name and
on its own behalf to veterans for the purposes of their re
habilitation, education or for the purpose of aiding and as
sisting them in the purchase of property or a business, not
to exceed $1,000 to each such veteran, on such terms as the
department may deem desirable. * * *"

The word "rehabilitation" is defined in the second un
abridged edition of Webster's New International Diction
ary as meaning:

"To restore to a former capacity; to restore to a former
state of solvency, efficiency or the like; to restore a peYson,
as a disabled soldier, to a status of independent earning
power through a course of instruction under state supervi
sion, especially along vocational lines." (Emphasis ours)

The statute and definition quoted clearly indicate that
the benefits provided are personal to the applicant and can
not be passed on to a third person by a veteran even though
some indirect benefit may be derived therefrom. This con
clusion necessarily follows from the fact that when persons
other than the veteran, i.e., the veterans' dependents, are
entitled to benefits under the act they are specifically men
tioned, as they are in sees. 45.35 (8) and 45.35 (8a). If the
rule were otherwise, assuming the husband was also a Wis
consin veteran and personally eligible for a loan, he could
obtain one loan in his own name and his veteran wife could
obtain a second loan, and the statutory limit of $1,000 for
the education of one veteran would be exceeded. Even un
der liberal construction, this is not our concept of the pur
pose of the law.
SGH:RGT
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Register of Deeds—Indexing of Conditional Sales Con
tracts—Improper for register of deeds to use name of as
signee in place of actual grantee in index required by sec.
59.51 (12), Stats.

February 20, 1948.

Henry J. Olk,
District Attorney,

Antigo, Wisconsin.

You have inquired as to whether the register of deeds
of your county may properly index conditional sales con
tracts in the name of the assignee instead of the grantee,
when an assignment has been made to the assignee on the
instrument at the time it is presented for filing.

Sec. 59.51 (12) and (13) as amended by ch. 143, Laws
1947, reads as follows:

"(12) Keep these chattel documents in consecutive nu
merical arrangement, for the inspection of all persons, in
dorsing on each instrument the document number, the date
and time of reception, entering the name of every grantor
or mortgagor alphabetically in indices, of which each page
shall be divided into 9 columns, with heads to the respective
columns as follows: Number of instrument, date and time
of filing, name of grantor, name of grantee, name of instru
ment, date of instrument, amount, brief description of prop
erty, and the last column set aside for the entry of assign
ments, foreclosure affidavits, extensions and releases
thereof.
"(13) Enter on the same line in the last column where

the chattel mortgage or conditional sale contract appears
in the index, the document number and date of filing of all
assignments, releases, renewals or extensions thereof and
foreclosure affidavits, pertaining thereto."

It is a well established rule of law in this state that statu

tory interpretation may be resorted to only when the lan
guage is ambiguous or where a literal construction would
lead to some absurd result. See Mellen Lumber Co. v. In

dustrial Commission, 154 Wis. 114, 120. In this particular

instance there is no ambiguity in the sentence construction.
We are concerned only with the meaning of the word "gran
tee." In dealing with the meaning of words we are bound
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by the following general rule of construction set forth in
sec. 370.01 (1) :

"GENERAL RULE. All words and phrases shall be con
strued and understood according to the common and ap
proved usage of the language; but technical words and
phrases and such others as may have acquired a peculiar
and appropriate meaning in the law shall be construed and
understood according to such peculiar and appropriate
meaning."

The word "grantee" has only one distinct meaning. Web
ster defines it as "one to whom grant is made," Bouvier as
"he to whom a grant is made" and Black as "the person to
whom a grant is made." There are no variations of defini
tion given by these authorities.
An assignee in a legal transaction is a party separate and

distinct from the grantee in every legal sense. Even though
an assignee may have acquired certain property of the

grantee his basic legal rights differ distinctly. He never be
comes the grantee.

It is our opinion that sec. 59.51 (12) is not open to con
struction and that the plain meaning of the words must

be adhered to. It is therefore improper for the register of
deeds to use the name of the assignee in place of the actual
grantee in the index of chattel documents.
REE

Soldiers, Sailors and Marines—Department of Veterans
Affairs—Deijartment of veterans affairs may extend aid to

family of deceased veteran for emergency aid or relief.

February 26, 1948.
Gordon A. Huseby, Director,

Department of Veterans Affairs.

You inquire what aid your department can extend to the
wife and minor children of a veteran who has died because

of service connected disability, either under sec. 45.35 (1)
or under other subsections of sec. 45.85.
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In our opinion, sec. 45.35 (1), which reads:

"The legislature declares that it is the policy of the state
of Wisconsin to assume responsibility for the health, edu
cational and economic rehabilitation and hospitalization of
veterans of the armed forces of the United States in World
War II, and their dependents, who are bona fide residents
of this state as defined in section 45.35 (5a). The legislature
further declares that the state intends by the enactment
of this section to render all possible aid and assistance to
such World War II veterans, servicemen officially reported
as missing in action and their dependents, when aid and
assistance has not been provided. A liberal construction of
this section is intended."

is not an independent grant of power in itself but only a
declaration of purpose in the light of which the specific pro
visions of sec. 45.35 must be construed. These specific
grants are: (1) Power to provide medical care for veterans
for service connected disabilities and for the dependents
of servicemen reported missing in action, sec. 45.35 (8);
(2) power to provide as a grant in aid temporary emer
gency aid or relief to the veteran or any dependents, sec.
45.35 (8a) ; (3) power to provide loans to veterans-not ex
ceeding $1,000 for rehabilitation, education, or the purchase
of property or business, sec, 45.35 (8b) ; and (4) power to
provide vocational training and guidance for disabled vet
erans, sec. 45.35 (9).
Under the rule expressio unius est exclusio alterius the

existence of these specific provisions clearly negatives the
idea that your department could in any of the named in
stances extend greater aid than that specifically authorized.
For example, under (1) the express power to provide medi
cal care for service connected disabilities excludes authority

to provide general medical services for veterans for non-
service connected disability or injury. Under (2) the power
to provide temporary i*elief clearly excludes power to pro
vide general relief. Similarly, under (3) the power to pro
vide for the education of a veteran himself, by way of loan,
excludes any general power to make extended grants for
educational purposes or any power to give general educa
tional benefits to dependents. Under (4) the specific au
thority to give vocational training to disabled veterans
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would exclude any power to give vocational training to vet
erans who are not disabled or to any of their dependents.
In the case set forth in your principal question, it is clear

that under sec. 45.35 (8a) you may properly grant emer
gency aid or relief to a veteran, his wife, or dependents in
accordance with the general policy laid down in sec.
45.35 (1).

RGT
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Schools and School Districts—Taxation—High School
Tuition Tax—University—Taxes for high school tuition
under sec. 40.47 (6), Stats. 1947, are for school purposes
and payable on agricultural lands owned by the university
board of regents and used for other than experimental
purposes.

March 2,1948.

A. W. Peterson,
Director, Business and Finance,

University of Wisconsin.

The university board of regents has received a statement
of the 1947 real estate taxes against a farm not used for
experimental purposes, which sets out an amount in the
school tax column and another amount in the town tax col
umn. Inquiry to the town treasurer discloses that the sum
set forth in the town tax column is not general town taxes

but the proportionate amount of the apportioned high school
tuition certified to the town by the county clerk, spread over
the property of the town and entered in the said local tax
column pursuant to the provisions of sec. 40.47 (6), Stats.,
as amended by ch. 573, sec. 17, and ch. 614, sec. llr, Laws
1947.

Under the general provisions of sec. 70.11 (1) real estate
owned by the university board of regents is state property
and exempt from taxation. However, sec. 70.116, Stats.,
provides as follows:

"All agricultural lands owned or held by the board of
regents of the university of Wisconsin except those used
for experimental purposes shall be subject only to the tax
levied for school purposes the same as other real estate. If
such taxes are not paid, the real estate shall be suject to
tax sale as are privately owned lands."

Our opinion is requested as to whether the amount pre
viously mentioned which is set forth in the local tax column
is properly payable by the university board of regents. The
fundamental question presented is whether the amount
spread as a charge against the property of a municipality
for the apportioned amount of high school tuition pursuant
to sec. 40.47 (6) and entered in the local tax column of the
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tax roll is a "tax levied for school purposes" so as to be
properly chargeable against agricultural lands owned or
held by the university of Wisconsin board of regents for
other than experimental purposes.

Prior to the enactment of sec. 70.116, Stats., by ch. 433,
Laws 1939, all real estate held by the university board of
regents was exempt as state owned property under sec.
70.11 (1), Stats. At that time there was considerable voic
ing of the proposition that the university had a number
of pieces of agricultural property throughout the state, some
of which were sizeable in area, and that the burden of pay
ing for the education of the children of tenants on said

properties was thrown directly as an impact upon the re
maining privately owned property in the particular school
district or municipality of which the premises were a part.
It was felt that this was an unfair imposition on the re
maining property and therefore sec. 70.116, Stats., was en
acted by ch. 433, Laws 1939, to subject the university owned
properties to the same burden of taxation for the furnish
ing and maintaining of local schools as privately owned real
estate. The language of the section is that the university
lands shall be subject to taxes levied for school purposes
the same as other real estate.

The amount which is spread and placed in the tax roll
against the property in a municipality for high school tu
ition charges under sec. 40.47 (6) is clearly a tax i^evenue
that is used for school purposes. The fact that it is not en
tered in the school tax column does not in any way detract
from the fact that it is an exaction which is imposed as a
tax and is for school purposes. The reason that it is placed
in the local tax column is that ch. 614, sec. llr. Laws 1947,
amended sec. 40.47 (6) to specifically provide that it should
be entered in the tax roll "in a local tax column." All that

that language does is to say that it shall not be entered in
the state tax column or the county tax column.

It would appear that possibly the reason the university
regents have not been called upon heretofore to pay any tax
on these lands or similar lands for high school tuition pur
poses is that under the system previously provided in sec.
40.47, high school tuition claims were handled directly be
tween the claimant school district and the municipality
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where the student resided and were paid by the municipal
ity of residence as a general municipal expense and thus
were not identifiable as a separate tax because included in
the general tax levied for local purposes. However, where
the apportioned amount of high school tuition claims is
handled as a separate item so as to be identifiable as a sep
arate tax for high school tuition, as is the situation in the
case here involved, it is our opinion that the amount of
such tax is one levied for school purposes and is properly
chargeable and payable in respect to agricultural lands
owned or held by the university board of regents and not
used for experimental purposes.
HHP

Savings and Loan Associations—Articles—P r o p o s e d
amendment to articles of incorporation of savings and loan
association which reads that "the board of directors shall

consist of not less than five directors nor more than nine

directors" does not meet the requirements of sec. 180.02
(1) (e) which are applicable by reason of sec. 215.02.

March 3, 1948.

Robert C. Schissler,

Commissioner of Savings & Loan Associations.

You ask whether a savings and loan association may
lawfully amend its articles of incorporation to provide as
follows:

"The Board of Directors shall consist of not less than
five directors nor more than nine directors."

The answer is "No." Our statutes provide in effect that
local savings and loan associations may be organized and
conducted under the general laws relating to corporations
except as otherwise specifically provided, but that articles
of incorporation and all amendments thereof and all papers
relating thereto shall be filed with the commissioner of
savings and loan associations. Sec. 215.02; XXXIV Op.
Atty. Gen. 326; XXXV Op. Atty. Gen. 70 at 73.
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The general law relating to corporations provides that
the persons desiring to form a corporation shall sign and
acknowledge articles containing among other things "the
designation of general officers and the number of directors,
which shall be such number as may be fixed by the articles
of incorporation, or, if the articles of incorporation so pro
vide, by the by-laws, but'which shall not be less than 3."
Sec. 180.02 (1) (e), Stats. This department has ruled that
a provision in proposed articles of incorporation which pro
vides that the board of directors shall consist of not less

than a certain number nor more than a certain number

does not conform to the requirements of the subsection
cited. XXIX Op. Atty. Gen. 35.
From the foregoing it follows that if a provision such

as you mention in your inquiry were to be included in pro
posed articles of incorporation of a local savings and loan
association it would not meet the requirements of the stat
utes cited. That being true, the articles of incorporation of
such an association could not be amended to include a pro
vision which could not have been put there originally. Sec
tions 215.02, 180.07 (1).
WET

Elections—Campaign Buttons—Campaign button issued
by or in behalf of candidate for public office and urging his
election must contain on its face information required by

sec. 12.16, Stats.

March 3, 1948.

John A. Moore,

District Attorney,

Oshkosh, Wisconsin.

You inquire whether a campaign button to be worn in
the lapel, urging the election of a particular candidate to
a specified office, is required to bear on its face the name
and address of the author, the candidate and any other per
son causing the same to be published, issued or circulated,
pursuant to sec. 12.16, Stats., which reads as follows:
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"No person shall publish, issue or circulate or cause to
be published, issued or circulated otherwise than in a news
paper, as provided in subsection (1), of section 12.14, any
literature or any publication tending to influence voting
at any election or primary, which fails to bear on the face
thereof the name, given and surname, and address of the
author, the name, given and surname, and address of the
candidate in whose behalf the same is published, issued or
circulated, and the name, given and surname, and address
of any other person causing the same to be published, is
sued or circulated."

One definition of the word "literature" is given in Web
ster's New International Dictionary as follows: "Any kind
of printed matter, as advertising."

This definition is said to be colloquial, but it is the only
sense in which the word can be said to be used in the above
quoted statute, for otherwise it would be limited to liter
ary compositions of a cultural, scientific, or artistic char
acter and the like.

Nearly 22 years ago this office ruled that the use of a
poster, placard or other device on an automobile or other

vehicle referring to a public office and a candidate there
for is included within sec. 12.16. XV Op. Atty. Gen. 298.
The statute "has not been amended so as to alter this con
struction and it must be considered presumptively correct.
The only difference between a placard to be placed on an
automobile and a campaign button to be worn by a person
is one of size.

The statute does not make any requirement as to the size
of type necessary, and the information required may there
fore be printed in type of almost microscopic size so long
as it is legible. It is not impossible to comply with the stat
ute if the campaign button is made large enough and the
statutory information is printed small enough. You are
therefore advised that the statutory information must be
printed on the face of the campaign button.
WAP
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Criminal Law—Gambling Devices—Device known as
"Telequiz," an electrical coin-operated machine which asks
the player five questions and gives him a period of time
in which to select which of six proposed answers to each
question is correct is lawful if used solely for amusement,
but if prizes are paid for high scores it violates sees. 348.07
(1), 348.09 and 176.90, Stats. If it contains an automatic
pay-off device its sale or possession with intent to sell is
also prohibited under sec. 348.07 (2). Guessing contests are
games of chance.

March 3, 1948.

John S. Barry,

Deputy District Attorney,
Milwaukee, Wisconsin.

You have inquired as to the legality of an electrical coin-
operated device known as "Telequiz" which operates in
the following manner: The machine is enclosed in a cab
inet about 4 feet high with a diagonal top sloping up to
ward the back. Mounted on the back is a small cabinet with

a rather complicated scoring device facing the player. In
the middle of the diagonal top of the main cabinet is a
ground glass panel. To the right of that panel is a slot for
depositing nickels. To the left of the glass panel is a metal

plate listing four "categories." Below the panel and at the
front of the machine are six pushbuttons numbered from 1

to 6. The machine is so arranged that the player selects
one of the four categories and deposits his nickel. Ques
tions in the category selected are then projected on the
ground glass panel from a microfilm roll in the interior
of the machine. Each question has six proposed answers,
only one of which is correct. The player has a limited time
in which to push the numbered button corresponding to
the number of the correct answer shown on the ground
glass screen. For each nickel he has an opportunity to an
swer five questions in that manner. The score which he
makes is flashed on the face of the small cabinet on the

top. The score apparently depends upon two factors, namely
whether the correct answer is selected to each question and

the length of time elapsed in selecting it. The score may be
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any multiple of 10 up to 300. Zero to 60 is labeled "poor,"
70 to 120 "fair," 180 to 180 "good," 190 to 240 "expert,"
and 250 to 300 "genius."

It appears that this machine can be used in three differ
ent ways. (1) No prize or reward of any kind is offered
and the player plays for his own amusement only. (2) The
person in charge of the premises pays prizes for high
scores. (3) The machine may contain an automatic pay-off
device by which nickels are returned to the player for high
scores.

If set up purely as an amusement device, the machine
does not violate any law, since the element of prize is ab
sent. XXX Op. Atty. Gen. 300.
But if a prize is paid to high-scoring players, the ma

chine is illegal as a gambling device. If it is used in the
manner described under (2) above, it is a gambling device
upon proof of the offer or payment of a prize, and if used
in the manner described under (3) it is a gambling device
per se, for the following reasons.

Section 348.07 (1) prohibits the setting up, keeping,
managing or using "any table, wheel or other construction,
or any cards, dice or other device, scheme, contrivance or
thing of any ncume or description adapted, suitable, devised
or designed, or which can or shall be used for gambling
purposes" and inducing, enticing, or permitting any per
son to gamble, bet or play for gain by means thereof.

Section 348.09 prohibits knowingly suffering or permit
ting any such device to be set up, kept, managed or used.

Section 348.07 (2), created by ch. 417, Laws 1947, pro
hibits the sale or possession with intent to sell of "any
roulette wheel, slot machine, punch board, numbers jar or
other machine, construction or device of whatsoever kind
or nature constituting a gambling device per se."

Section 176.90 provides for revocation of tavern licenses,
and for a remedy by injunction, for knowingly suffering or
permitting "any slot machine, roulette wheel, other similar
mechanical gambling device, or number jar or other device
designed for like form of gambling, to be set up, kept, man
aged or used."
The machine in question is a "slot machine," which is de

fined in Webster's New International Dictionary as "a ma-



128 Opinions of the Attorney General

chine, the operation of which is started by dropping a coin
into a slot."

The slot machines mentioned in sees. 348.07 (2) and
176.90, above quoted, must be such as are used for gambling,

not those which are used only for amusement or for the
vending of merchandise without any offer or giving of
prizes. 135 A. L. R. 141. Gambling requires the three ele
ments of consideration, prize and chance. The only question
involved here is whether the Telequiz machine is a game
of chance, since the elements of consideration and prize

are both present.
The supreme court of Mississippi, by a divided court,

held an almost identical device legal in the case of Rouse v.
Sisson (1941) 190 Miss. 276, 199 So. 777, 132 A. L. R. 998.
The same device was held illegal in Florida by a divided
court in the case of Hernandez v. Graves (1941) 148 Fla.
247, 4 So. (2d) 113. It was the subject of an enlightening
article by Hon. Francis Emmett Williams, judge of the 8th
judicial circuit of Missouri and a recognized authority on
the law of gambling, entitled "An T. Q.' Lottery Machine,"
published in the November, 1941 issue of The Lawyer, page
15. Judge Williams was clearly of the opinion that a ma
chine such as is involved here is a device in which both

"pure chance" and "part chance" (i. e., chance mixed with
skill) are present. His observations and the authorities he

cites apply equally to the type of machine which he was
discussing and to the Telequiz machine here under dis
cussion.

To be profitable, any such machine must be so arranged
as not to pay out more in prizes than it takes in. It must
have a higher "L Q." than the persons playing it. It oper

ates on the principle which may be paraphrased, "A ma
chine can ask more questions than a wise man can answer."
It does not limit its appeal to savants and experts, but must
necessarily be designed to appeal to the great mass of man
kind. Even the best informed persons do not know every
thing.

After the player has selected a "category" (which we un
derstand means that the questions which the machine is to
ask him will relate to a particular subject matter which
the player has selected) the player still does not know and
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cannot find out (except by hazarding his nickel) what ex
press questions the machine is about to flash on its screen
in that category. "What a man does not know and cannot
find out is chance as to him, and is recognized as chance
by the law." Dillingham v. McLaughlin (1924) 264 U. S.
370, 373; XXXVII Op. Atty. Gen. 16.
The questions may be ones to which he knows the an

swers or they may be ones as to which he is ignorant. If all
five answers are within his knowledge he can make a very
high score and win a prize. But on the very next try he may
get five questions to which he does not know the answers.
Whether a particular question is or is not within his knowl
edge is just as much within the field of pure chance as is
a throw of the dice or the deal of a poker hand.
Assuming that a question is flashed on the screen to

which the player does not know the answer, he is still in a
position to guess. He may be able to eliminate all but one
of the suggested answers and thus select the right one by a
process of elimination, or he may be able to eliminate four
of the six suggested answers and guess between the re
maining two, having a 50-50 chance of guessing right. On
the other hand he may not be able to eliminate any of the
answers, in which case he must guess between all six and
the odds are five to one against him. Guessing contests are
now almost uniformly held games of chance. 34 Am. Jur.

656; National Conference on Legalizing Lotteries v. Farley
(App. D. C. 1938) 96 F. 2d 861, 863-4.

It follows that the element of pure chance is involved in
the selection of what questions are to be asked and the
element of chance plus skill ("part chance") is involved in
guessing the correct answer where the player does not know
which it is.

In the case of Hernandez v. Graves (1941) 148 Fla. 247,
4 So. 2d 113, cited above, the Florida court held the ma
chine illegal as a "slot machine or device" by reason of
the pure chance involved in the selection of questions:
"Such operation of the machine affords an element of
chance or unpredictable outcome of the operation of the

machine involving the winning of a stated cash prize or
the loss of the coin inserted in the machine. This neces-

.<iarily is in violation of the quoted statute." It will be noted
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that the court could have strengthened its opinion by men
tioning the "part chance" feature involved in guessing the
correct answer in those cases where it is not known to the

player.

The opinion of the majority of the Mississippi court in
Rouse V. Sisson (1941) 190 Miss. 276, 199 So. 777, 132
A. L. R. 998, 1001, ignores both chance elements and ar
gues that "the processes of the machine are under the ab
solute control of the player from start to finish, and its
result, that is to say, the answer given is exactly the result
or answer which the player intended that it should give,
and if the answer be wrong, there is nothing in the ma
chine which produced the wrong answer but the error was
wholly of the player himself." (Italics supplied.) This rea
soning, it is submitted, is fallacious on the grounds above
stated. It wholly overlooks the element of chance in the

selection of the questions and the element of guessing where
the correct answer is not known.

You are therefore advised that the machine in question
is unlawful under sec. 348.07 (1), 348.09 and 176.90, when
used other than as a pure amusement device. When equipped
with an automatic pay-off device its sale or possession for
sale is also unlawful under sec. 348.07 (2), for then it is
a gambling device per se.

You also raise the question whether the above quoted
statutes include this device with sufficient conclusiveness

and clarity to justify prosecution or an injunction suit.
Stated another way, your question is whether the rule of
strict construction of penal statutes requires a ruling that
this device is not within the prohibition of the statutes
above quoted.

Section 348.07 (1) and 348.09 are very broad in their
description of the type of devices which are prohibited.
Section 348.07 (2) and 176.90 both expressly include slot
machines, to which class this device clearly belongs.
In this connection it should be pointed out that the laws

against gambling devices are necessarily broad in their
scope and range. As stated in Moherly v. Deskin (1913),
169 Mo. App. 672, 155 S. W. 842, "In no field of reprehen
sible endeavor has the ingenuity of man been more ex
erted than in the invention of devices to comply with the
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letter, but to do violence to the spirit and thwart the benefi
cent objects and purposes, of the laws designed to suppress
the vice of gambling. Be it said to the credit of the ex
pounders of the law that such fruits of inventive genius
have been allowed by the courts to accomplish no greater
result than that of demonstrating the inaccuracy and in
sufficiency of some of the old definitions of gambling that
were made before the advent of the era of greatly expanded,
diversified, and cunning mechanical inventions."

If the legislature were to define with a nice particularity
the specific devices intended to be prohibited, its efforts
along that line would be defeated by making slight changes
in the operation of the devices so as to escape the letter
while still violating the spirit of the law. This is avoided
by making the definitions very broad and adding a general
clause such as "or any other similar device" or "or other
device, scheme, contrivance or thing of any name or descrip
tion." No such statute has been held void for uncertainty
so far as we are informed. See State v. Coubal (1946) 248
Wis. 247, 262-266.
In conclusion, we may refer to the following words which

appear on an advertising folder describing the Telequiz
machine: "Legal in any territory . . . a 100% skill game."
This confident assertion of the manufacturer fails to take
into account the fact that in Florida an almost identical
device was held illegal as a game of chance. In our opinion
the same is true of the state of Wisconsin if the machine
is arranged or used in such a manner that the player can
win a prize.
WAP
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Criminal Laiv—Probation and Parole—Public Welfare
Department—Under sec. 348.12, Stats., and sec. 57.01 (1)
and (4), Stats., court may not order probation of defendant
to the sheriff for 6 months to be followed by 21/^ years' pro
bation to the state department of public welfare, and such
department has no authority to exercise control over de
fendant pursuant to any such order.

March 4, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

4

You have called our attention to two cases where the de

fendants, one an adult and one a minor, were charged with
violation of sec. 343.12, Stats., and were convicted. Sentence
was suspended in each case and the defendants were placed
on probation for a period of 3 years.

The order of probation in each case read as follows:

"First six months of probation to be served under Sher
iff ; First sixty days* thereof to be in actual confinement in
the County Jail, remaining four months under Sheriff, de
fendant is to reside in Outagamie County Jail except for
hours of employment; balance of probationary term of 21/0
years to be served under State Department of Public
Welfare.
* Jail term to commence Jan. 26, 1948."

It is your view that such orders are not in compliance
with the law, and you inquire whether the state department
of public welfare has any authority to receive these individ
uals for probation 6 months after the beginning of the
original sentence.

Sec. 343.12 reads;

"Any person who shall enter in the nighttime, without
breaking, or shall break and enter in the daytime any
dwelling house or any outhouse, thereto adjoining and oc
cupied therewith, or any office, shop or warehouse or other
building, or any ship, steamboat or vessel, railroad freight
car or passenger car, with intent to commit the crime of
murder, rape, robbery, larceny or other felony shall be
punished by imprisonment in the state prison not more
than three years nor less than one year, or by imprisonment
in the county jail not more than one year."
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Sec. 57.01 (1), as amended by eh. 477, Laws 1947, i-eads:

"When a person is convicted of a felony (convictions un
der section 351.30 excepted) and it appears to the court
from his character and the circumstances of the case that
he is not likely again to commit crime and that the public
welfare does not require that he shall suffer the penalty of
the law, the court may, by order, withhold sentence or im
pose sentence and stay its execution and in either case place
him on probation to the department for a stated period,
stating in the order the reasons therefor, and may impose
as a condition of such order or of continuing it in effect that
he shall make restitution or pay the costs of prosecution
or do both."

Sec. 57.01 (3) as amended by ch. 477, Laws 1947, reads:

"The original term of probation shall not be less than
the statutory minimum nor more than the statutory maxi
mum term of imprisonment for the crime."

Sec. 57.01 (4) as amended by ch. 477, Laws 1947, reads:

"If the defendant is a minor at the time of conviction,
the court may, in lieu of placing him in the custody of the
department, order that he be in the custody of a juvenile
probation officer of the county, on the same conditions as
though he were in the custody of the department. Such pro
bation officer shall report to the court at such times as the
court orders and if the probationer violates the conditions
of his probation shall bring him before the court for revo
cation thereof. The court may at any time transfer the
custody of the probationer to the department and may
extend the period of probation as provided in subsection
(2)."

It will be observed that the foregoing statutes make no
provision for probation to the sheriff. In the case of an
adult the probation must be to the state department of
public welfare, and in the case of a minor it must be to
that department or a juvenile probation officer of the
county. Moreover, the statutes contain no provisions author
izing such probation after some part of the sentence has
been served or after a prior attempted probation to the
sheriff covering part of the total period involved in the
suspended sentence or probationary term. The court has
no inherent powers with respect to probation. Its powers
with respect thereto are purely statutory, the purpose of
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the statute being to confer a new power upon the court.
See State ex rel. Zabel v. Municipal Court, 179 Wis. 195.
Whether these orders constitute valid jail sentence for

the 6-month period which is to elapse prior to the purported
probation to your department we need not here determine,
but in any event such orders must be deemed invalid to the
extent that they conflict with the foregoing statutory pro
visions relating to probation, and you are therefore ad
vised that you are without authority to exercise control
over these persons under the orders in question.
WHR

Schools and School Distncts—Taxation^High School
Tuition Tax—Property located in common school district
maintaining grades 9 and 10 in addition to grades 1 to 8
inclusive, is not exempt from tax levied to pay nonresident
high school tuition claims by that portion of sec. 40.47 (6),
Stats., which provides in effect that taxable property lo
cated in a high school district shall be exempt from such
tuition tax. Opinion in XXIV Op. Atty. Gen. 516 is
disapproved.

Last sentence of sec. 40.47 (7) does not give property
located in such a district any exemption from tuition tax
levied to pay nonresident high school tuition claims.

March 4, 1948.

Walter T. Norlin,

District Attorney,

Washburn, Wisconsin.

You state that school district No. 1, town of Oulu, Wash-
burn county, is a common school district which operates a
school which offers 9th and 10th grades in addition to
grades 1 to 8 inclusive. You ask whether property in a cer
tain town in your county which is located in said school
district is by virtue of the exemption given by sec. 40.47
(6) exempt from the tuition tax levied to pay nonresident
high school tuition claims.
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The following portions of sec. 40.47 (6) (as amended
by chs. 578 and 614, Laws 1947) are material in answer
ing your inquiry:

"The county clerk on receiving the tuition statements
provided for in section 40.47 (5) (a) and (b) shall ap
portion the amount thereof on the basis of the ratio of the
equalized valuation of that portion of each municipality
within the county that lies outside of districts which op
erate high schools to the total equalized value of all of the
territory within the county that lies outside of high school
districts and certify the amount so obtained to the clerks
of said municipalities. » * * If a portion of such municipal
ity forms a part of a high school district, the taxable prop
erty in that portion shall be exempt from such tuition tax.

As noted above sec. 40.47 (6), Stats., as well as other
portions of said section, was amended by chs. 573 and 614,
Laws 1947. The first sentence of the portion of said sub
section quoted above is new. The second sentence appeare'd
in said subsection before the enactment of chs. 573 and 614.

The changes made are applicable to tuition claims for
school year 1946-47. Prahlow v. City of Milwaukee (1947)
251 Wis. 521, 30 N. W. (2d) 260.
The answer to your question is "No." Taxable property

located in districts which operate a high school is by the
express language of sec. 40.47 (6) exempt from the tuition
tax levied to pay rmnresident high school tuition claims.
Taxable property located in districts which do not operate
a high school is not exempt from the tax levied for such
purpose. A district which operates a high school, i. e. a
school which furnishes the 4 years of instruction which
follow the eighth grade, must be distinguished from a dis
trict which offers grades beyond the eighth, but does not
furnish the full 4 years of instruction. Such distinction ap
pears from the face of sec. 40.47, as the first six subsec
tions of said section relate to high schools and the mak
ing and pajmient of nonresident high school tuition claims
while the seventh subsection relates to schools such as men

tioned in your inquiry, which offer grades beyond the
eighth but do not offer full high school instruction. Said
subsection (7) reads as follows:
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"The school board of any district which maintains grades
above the eighth shall admit nonresident pupils of school
age to these grades whenever the facilities will warrant;
providing such pupils shall satisfy the conditions of sub
section (2). The school board shall fix the tuition of said
nonresident pupils. And such tuition shall be collected and
paid in the same manner as tuition is collected by and paid
to high school districts for the attendance of nonresident
pupils."

The foregoing very clearly and definitely indicates that
the legislature has distinguished between districts which
operate high schools and those which maintain grades be
yond the eighth but do not furnish a full high school course,
and hence when reference is made in that portion of sec.
40.47 (6) which we have quoted to "districts which oper

ate high schools" or "high school districts" it must be con
cluded that the legislature meant only to designate dis
tricts which operate high schools and did not mean to in
clude districts which offer grades beyond the eighth but
do not offer complete high school instruction.
An opinion which appears in XXXVI Op. Atty. Gen. 559

reaches the same result as is I'eached in this opinion. Said
opinion discusses, without attempting to decide, whether

the designations "districts which operate high schools" and
"high school districts" as used in sec. 40.47 (6) as amended
by chs. 573 and 614, Laws 1947, are synonymous. In an
opinion to L. J. Goodman, district attorney for Monroe
county dated February 17, 1948 (page 110 of this volume)

it was indicated that they were synonymous, and the same
theory is followed in this opinion in answer to your pres
ent inquiry.

In an opinion which appears in XXIV Op. Atty. Gen.
516 it was concluded that taxable property located in a dis
trict which offered 9th and 10th grade work was entitled
to one-half of the exemption given by sec. 40.47 (6), Stats.
This opinion was distinguished in the recent opinion in
XXXVI Op. Atty. Gen. 559. Your inquiry caused us to
again refer to the opinion in XXIV Op. Atty. Gen. 516 and
after further consideration we are satisfied that it is incor

rect because it states that sec. 40.47 (6) Stats., does not
distinguish between districts maintaining 2 years of high
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school work and those offering the full 4 years. This ignores
completely sec. 40.47 (7) which is not mentioned in said
opinion. The opinion also is unsound because it affords a
partial exemption to relieve property from a tuition tax
under certain circumstances without any statutory author
ity therefor. In this respect it is clearly contrary to the
well established general rule that a taxpayer must take a
tax exemption statute as it stands and bring himself clearly
within its terms. Failing so to do he is not entitled to the
exemption. Boivman Dairy Co. v. Tax Comm. (1942) 240
Wis. 1, 1 N. W. (2d) 905, Comet Co. v. Dept. of Taxation
(1943) 243 Wis. 117, 123, 9 N. W. (2d) 620. For these rea

sons the opinion mentioned is disapproved and will not be
followed by this office in the future.

We also direct your attention to the last sentence of sec.
40.47 (7). From its context it is plain that the legislature
intended that the procedure for collection and payment
of tuition claims for nonresident pupils who attend a school
maintained by a district offering grades beyond the eighth
but not furnishing the full high school course is to be the
same as in case of nonresident high school tuition claims.
It is arguable that this makes available by reference the

exemption given by sec. 40.47 (6) in cases where a tuition
tax is imposed to pay tuition claims for nonresident pupils
who attend a school offering instruction beyond the eighth
grade but not the full high school course. If such an ex
emption does exist it would of necessity have to be limited

to property located in districts which operate a school of
the same type for which the tuition tax is levied in each
particular instance and would not furnish any exemption
from a tuition tax levied to pay nonresident high school
tuition claims.

WET
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Register of Deeds—Vital Statistics—Birth Certificate—
Local registrars have no authority to record births oc
curring outside the state of Wisconsin under ch. 69, Stats.,
with the exception of cases of adoption under sec. 69.33.

March 5, 1948.

DR. CARL N. NEUFERT,

state Health Officer,
Board of Health.

You state that you have recently received a communica
tion, which is typical of many other inquiries that come to
your office, reading as follows:

"Our baby daughter was born in Switzerland last sum
mer while my husband and I were visiting there. We both
are American citizens. She was registered with the Ameri
can Consulate. But we would like to have her registered in
our state also. Please give us information regarding this
matter."

You state that some registers of deeds are recording
such birth records as they now record military discharges
and service records, while others contend they have no au
thority to do so. You request our opinion as to the right
of registers of deeds to file or record records of births oc
curring outside the state of Wisconsin.
We find no authority in the statutes relating to vital sta

tistics authorizing the record of a birth which occurred
outside the state, with the exception of sec. 69.33 which
applies only to adoptions, and moreover is limited to births
occurring in the United States.
Your attention is invited to sec. 245.24 (4) Stats. 1945

(renumbered 245.25 (2) by ch. 143, sec. 22, Laws 1947),
relating to marriage certificates, which provides as follows:

"When a marriage is entered into outside of this state and
either of the parties resides in Wisconsin, they may file
their certificate of marriage with the register of deeds or
city health officer, and thereafter that certificate shall be
filed, forwarded and recorded as though the marriage had
occurred in this state."
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There is no similar provision relating to birth certificates.
It follows that local registrars are without authority to
file or record births such as that referred to in the above

quoted letter.
WAP

Insane—Inebriates and Drug Addicts—Commitments—
Purported commitments to state mental hospital examined
and ruled to be irregular and probably void.
Under sec. 51.09, Stats., drug addicts and inebriates may

not be committed "for observation" nor may they be com
mitted for a specified period of time.
Commitments of mental cases and epileptics to state hos

pital "for observation" under sec. 51.02 (5) (b), 51.03 or
51.04 (3) are required to recite all jurisdictional facts,
which are specified in the opinion.

Superintendent's authority to detain up to 10 days patient
received under void or irregular commitment, pursuant to
sec. 51.05 (4), should be exercised only where detention
can be justified on grounds of necessity.
Where a patient is committed "for observation" under

sec. 51.02 (5) (b), 51.03 or 51.04 (3), no treatment should
be given unless with the consent of the patient.
Judge has no jurisdiction to order discharge of mental

patient, inebriate or drug addict except on re-examination
under sec. 51.11. Patient committed "for observation" may
be discharged on order of judge reciting reasons therefor.

March 5, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You have submitted for our inspection copies of certain
papers which are quoted in part below, which purport to
be commitments to the Winnebago state hospital at Osh-
kosh signed by the judge of a court of record, but not a
county or district court. The originals of these papers, you
inform us, are made out on printed forms which this court
customarily uses. Each of these papers is entitled "Com-
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mitment to Winnebago State Hospital, Oshkosh, Wiscon
sin" and is captioned "State of Wisconsin in
Court for County," (the name of the court
and of the county being inserted). They are not entitled in
any action or special proceeding. The body of the first "com
mitment" reads as follows:

"The State of Wisconsin, to M. H., and to the Superin
tendent of the Winnebago State Hospital, Oshkosh, Wis
consin :
"It being represented to this court that J.K. is in urgent

need of institutional care and treatment.
"NOW, THEREFORE, YOU, M. H., are hereby author

ized to deliver the said J.K. to the Superintendent of the
said State Hospital at Oshkosh, Wisconsin, and you, the said
Superintendent of the said hospital, are hereby authorized
to receive the said J.K. as a patient at the said hospital for
the purpose of observation for a period of 30 days.
"WITNESS the Honorable , Judge of the

"117-—.1-—; Court for County,at the city of , Wisconsin, this 18th
day of November, 1947.

Judge of Court
County, Wisconsin"

The second commitment is in the same form except that
it is addressed only to the superintendent of the Winne
bago state hospital and purports to commit one H.W. "for
the purpose of observation for a period of 30 days," and
is dated November 10, 1947. The third commitment is dated
November 26, 1947, and purports to commit the same H.W.
to the hospital "for the purpose of observation for a period
of 6 months from November 10, 1947."
You state that you are informed by the institution that

J.K. is not insane, senile, or feeble-minded but is actually
an inebriate. H.W. is a drug addict.
You state that you are at a loss to know what these pa

pers are, whether they are commitments or orders for ob
servation. You feel that your institution should be protected
by having a valid order or commitment at all times. You re

quest that we examine the matter and advise what these
papers are, whether they are valid and if not just what the
institution should do to properly protect itself. You also
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inquire whether treatment can be given if the commitment
is for observation. You state further that in some cases a
further order or letter comes from the court telling the
superintendent to discharge the patient, and you inquire
whether the letter or order should be honored.
Before answering your questions we shall set out briefly

the substance of the applicable statutes, all of which are
found in ch. 51, Stats, as revised and consolidated by ch.
485, Laws 1947. For convenience, we shall use the words
"insane" and "insanity" in lieu of the expressions "mental
illness," "mental infirmity," "mental deficiency" and "epi
lepsy" as used in the statutes.

Section 51.01 provides that an application for the mental
examination of any person believed to be insane and for his
commitment may be made by three adult residents of the
county to the county or district judge of the county in
which the patient is found, but if the county or district
judge is not available, the judge of any court of record of
the county, or in the absence of any such judge, then any
court commissioner, may act. On receipt of the application
the judge is required to appoint two physicians to examine
the patient, who are required to personally observe and ex
amine the patient, satisfy themselves as to his mental con
dition and report the result to the judge in writing.

Section 51.02 provides for procedure upon the hearing
to determine mental condition, which hearing is to be held
before the judge, and authorizes the judge to do one of
four things;

(a) Discharge the patient.
(b) Order him detained for observation if in doubt as

to his mental condition.

(c) Order him committed.

(d) In case of trial by jury, order him discharged or
committed in accordance with the jury verdict.

Section 51.03 provides the mechanics of a jury trial in
case it is demanded and provides that "the judge may order
the patient temporarily detained in a designated public
institution, until the date of hearing, for observation."

Section 51.04 is entitled "temporary detention of per
sons." Subsection (1) authorizes the sheriff or any other
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police ofRcer to "take into temporary custody any person
who is violent or who threatens violence and who appears

irresponsible and dangerous" and hold him until regular
proceedings are instituted, but not exceeding 3 days. Sub
section (2) provides that "if it appears from the applica
tion for his mental examination or otherwise that safety

requires it, the judge may order the sheriff or other police
ofhcer who has such person in custody to confine him in a
designated place for a specific time, not exceeding 10 days."
Subsection (3) is entitled "medical observation" and pro

vides that "upon receipt of the report of the physicians the
judge may order his detention in a designated institution
for a stated period not exceeding 30 days" and provides for
an extension of such detention period by the judge not ex
ceeding 90 days in all. Subsection (4) is not material here.

Section 51.05 relates to commitments after hearing. Sub
section (1) authorizes the judge to commit the patient to

a hospital upon a finding that he is insane and should be
sent to a hospital, "stating in the commitment whether the
notice specified in section 51.02 was served, and if not, the
reasons." Subsections (2) and (3) have no bearing upon
the present problem. Subsection (4) provides that "if a
patient is brought to or applies for admission to any hos
pital without a commitment or application or under a void
or irregular commitment or application, the superintendent

may detain him not exceeding 10 days to procure a valid
commitment or application or for observation." It also au
thorizes the superintendent to make application under sec.
51.01 if in his opinion the patient needs hospitalization.

Section 51.09 relates to inebriates and drug addicts. Sub

section (1) authorizes any judge of a court of record to give
notice and hold a hearing upon an application of three
reputable adult residents of the county that any person is
an inebriate or a narcotic drug addict and in need of con
finement or treatment. Subsection (2) provides that "the
commitment of an inebriate or a drug addict shall be for
such period of time as in the judgment of the superintend
ent of the institution may be necessary to enable him to
take care of himself" and provides for his release upon the
certification of the superintendent that he has so recov

ered. It also provides that he may apply for a rehearing
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as in the case of insane persons if he has not been granted
such a certification when he has been confined 6 months.

Subsection (3) provides for an application to the presiding
judge of a court of record for voluntary commitment of
the applicant as an inebriate or drug addict, and authorizes
the judge to commit such persons the same as though there
had been an application under subsection (1). Subsection
(4) is not material here. Subsection (5) requires the de
partment to provide treatment for drug addicts at the state
institutions to which they are committed.
The patients who are referred to in the commitments in

volved in your request for an opinion are a drug addict and
an inebriate. There is no authorization in the statutes for

committing such persons "for observation." Neither may
they be committed for a specified period of time. In the first
place, the statute expressly provides that the commitment
shall be for such period of time as in the judgment of the
superintendent may be necessary to enable him to take care
of himself. In the second place, the supreme court has held
that an inebriate cannot constitutionally be committed for
a specified period of time, since being a common or habitual
drunkard is not a criminal offense and the state's right to
incarcerate such persons is limited to the period of time
necessary to effect a cure. State ex rel. Larkin v. Ryan,
(1888) 70 Wis. 676, 686-687.

Viewed as a commitment of an inebriate or a drug addict,
each of the papers which you have submitted appears on
its face to be beyond the jurisdiction of the judge to make.
The process is therefore wholly void upon its face and will
not protect the superintendent of the institution against
an action for false imprisonment based thereon. It is there
fore our opinion that at least as soon as the superintendent
of the hospital ascertains that the person so committed is
an inebriate or a drug addict rather than an insane person
it becomes his duty to discharge the patient immediately
since to hold him further would subject the superintendent
to an action for damages for false imprisonment.
Of course, when the patient is first received at the hos

pital pursuant to such a commitment, the superintendent
cannot tell from an inspection of the paper whether the
patient is committed as an insane person or not. Hence the
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question of the sufficiency of the commitment is involved,
viewed as a possible commitment of an insane person.
The incarceration of an insane person or a person sus

pected of being insane is a deprivation of the liberty of the
indivdual and as such cannot be accomplished without due
process of law. The courts and legislatures have wrestled
with the problem of reconciling the rights of the individual

with the necessity for protecting the public and preventing
insane persons from injuring themselves and others. The
present Wisconsin law fairly reflects the conclusions which
have been reached by courts generally. In case of a violent
insane person, it may become necessary that he be arrested
and restrained immediately without awaiting legal process.
The Wisconsin statute authorizes this to be done by proper
officers and permits the person to be held pending the com
mencement of insanity proceedings for a period not over
3 days. It provides further that the judge to whom appli

cation has been made may order him held in a designated
place not exceeding 10 days, if it appears from the appli
cation or otherwise that safety requires it. The law further
recognizes that a period of observation pending disposition
of the application may be necessary, and authorizes the
judge to order the patient confined in a designated institu
tion for observation pending a jury trial or for a period not
exceeding 30 days, which may be extended to a period not
exceeding 90 days in all, but this may be done only after
the judge receives the report of the examining physicians
or if a jury trial is demanded. After a full hearing, either
with or without a jury, the judge may make a permanent
commitment to a mental institution or order a further

period of observation.
The commitments which you have submitted (except the

one dated November 26, which is for a period of 6 months)
are subject to the possible construction that they are orders
for observation of suspected insane persons under sec. 51.02
(5) (b), 51.03 or 51.04 (3). Viewed as such orders or com
mitments, the documents are at least irregular and might

he held to be wholly void.
It will be observed that all the proceedings in insanity

cases are held before the judge, not before the court. See:
In re Brand, (1947) 251 Wis. 531. Hence the presumptions
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of regularity applicable to courts of general jurisdiction
do not apply to commitments made by judges under ch. 51.
The statutes authorizing commitments for observation

require first, that there be pending before the judge an ap
plication for a determination of the patient's sanity and
second, that he has received the report of the physicians
(sec. 51.04 (3)) or that a jury has been demanded (sec.
51.03) or that a hearing has been held (sec. 51.02 (5) (b)).
These requirements are jurisdictional. Christopher v.
Henry (1940) 284 Ky. 127, 143 S.W. (2d) 1069; 44 C.J.S.
163; Smoot, Law of Insanity (1929) 122-123.
The order for commitment should recite all jurisdictional

facts. 44 C.J.S. 168; Re Allen, (1909) 82 Vt. 365, 73 Atl.
1078, 26 L.R.A. (N.S.) 232, 242. See Smith v. Weeks,
(1884) 60 Wis. 94, 102. This is for the protection of the of
ficer having the person in charge, and in order that on a
writ of habeas corpus the court can ascertain the cause of
the detention and determine whether the court or judge
making the commitments had jurisdiction to do so.

The commitments involved here fall far short of meeting
the tests of a valid and regular commitment. They do not
recite that any proceeding is pending before the judge, to
say nothing of stating the nature of the proceeding. If in
a sanity proceeding, the order or commitment should bear
a title such as: "In the Matter of an Inquiry into the Men
tal Condition of , Alleged to be Men

tally (111) (Infirm) (Deficient) (Epileptic)." It should re
cite that application has been made to the judge pursuant
to sec. 51.01, stating the substance of the application and
the names and qualifications of the signers. It should recite
further the appointment and report of the examining phy
sicians and if a jury has been demanded or a hearing has
been held that should appear in the order. If a hearing has
been held, the order or commitment should recite that the
judge is in doubt of the patient's mental condition.

It has been held in an action for false imprisonment that
failure to recite jurisdictional facts in a temporary commit
ment pending a hearing on insanity does not make the com
mitment void, but in that case the defendants established
that the judge had actually acquired jurisdiction to make
the commitment although the facts did net appear on the
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face thereof. Porter v. Ritch, (1898) 70 Conn. 235, 39 Atl.
169, 39 L.R.A. 353, 361. That is the only case we have found
so holding and it is inconsistent with the usual conception
of what constitutes a valid commitment. Our courts might
decline to take a like view of the law. At any rate the com
mitment was at least irregular and put the defendants in
peril of being held liable for damages in case the court or
judge had not in fact had jurisdiction.
Each of the commitments involved here recites only that

it is "represented to this court that is in
urgent need of institutional care and treatment." It does not
state that anyone has made any representation as to the
party's mental condition. It does not name the persons by
whom such representation has been made, or state whether
they are "adult residents of the county." It says represen
tations have been made to the "court," and is captioned
"In Court for County,"
but the court has no jurisdiction—only the judge. See In re
Brand, (1947) 251 Wis. 531. It does not say whether two
physicians have been appointed to make an examination,
or whether they have reported. In short, it leaves the super
intendent of the hospital wholly in the dark as to the nature
of the proceedings. The superintendent could not rely on
the commitment in defense of either a writ of habeas cor

pus or a suit for false imprisonment.
Moreover, the superintendent has learned that the pa

tients in question are not mental cases or epileptics, but
are an inebriate and a drug addict. This is strong ground
to suspect that thei'e are in fact no proceedings pending
under sec. 51.01 and that no examining physicians have
made a report to the judge. If so, the commitments are in
valid if regarded as intended to be made under the statutes

relating to insanity proceedings. At any rate, the best that
can be said for them is that they are iiTegular.

Section 51.05 (4) authorizes the superintendent to detain
for not over 10 days a patient brought to the hospital under
a "void or irregular" commitment. This statute was un
doubtedly intended to protect the superintendent in receiv
ing and detaining a person who cannot safely be left at
large even though the commitment is defective. It is discre
tionary with the superintendent and is good for not over
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10 days. In view of the "due process" considerations which
must be given due weight, it is our advice that the superin
tendent should not use the authority given him by this sub
section except in a case where he can justify the detention
of the patient on grounds of necessity.
You inquire whether treatment can be given if the com

mitment is for observation. In the case of inebriates and
drug addicts, as pointed out above, there is no such thing
recognized as a commitment "for observation" and the pa
tient should not be received under such a commitment. In
the case of insanity proceedings, the commitment for ob
servation does not authorize the giving of any treatment,
at least without the consent of the patient, since there is
as yet no adjudication as to his mental condition and the
purpose of the detention is in part custodial pending the
hearing and in part to enable the examining physicians or
other medical witnesses to diagnose the patient's mental
condition. Any treatment given without the consent of the
patient might well give rise to an action for damages, par
ticularly if the treatment were to have harmful results.
With reference to your inquiry as to what effect, if any,

should be given to a letter or order of the court telling the
superintendent to discharge the patient, if the patient is
in for observation only there should be an order of the
judge stating the reasons for the discharge, such as the
dismissal of the proceedings. If the patient is committed
as an inebriate or a drug addict or, after a hearing, as being
insane, the judge is without jurisdiction to order his dis
charge unless after a re-examination pursuant to sec. 51.11,
Stats. Unless the order is made pursuant to that statute,
the superintendent may not obey it but must keep the pa
tient in custody, subject, of course, to his right to release
him on parole under sec. 51.13 (1).
WAP
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LegisldtuTe—AeTonautics Commission—AppropHdtions
dnd Expenditures—Legislature has full power to direct any
municipality to appoint state aeronautics commission as
its agent for the execution of an airport project.
Funds allotted by the state aeronautics commission to

municipalities from the appropriation created by sec.
20.053 (1) (b), Stats., constitute "sponsor's funds" under
state law.

State aid funds are validly appropriated to the state
aeronautics commission.

Ch. 114, Stats. 1947, does not contemplate or authorize
that the state become co-sponsor of any airport project.

March 5, 1948.

State Aeronautics Commission.

You have referred to us for examination a memorandum
of the civil aeronautics administration, which raises various
questions concerning the validity and interpretation of the
provisions of ch. 114, Stats. 1947, the state aeronautics law.
These questions all relate to projects under the federal air
port act. The principal questions are:

1. May the state validly direct that any municipality de
siring to sponsor an airport project appoint the state aero
nautics commission its agent for all negotiations, handling
of funds and contracts necesary for the execution and com
pletion of such project?

2. Do the funds allotted by the state aeronautics commis
sion from the appropriation created by sec. 20.053 (1) (b).
Stats., for the completion of any project, constitute the
"sponsor's funds" under state law and for the purpose of
matching the federal grant?

3. Is there a valid appropriation of the state aid funds
which complies with the provisions of art. VIII, sec. 2, of
the Wisconsin constitution, which provides: "No money
shall be paid out of the treasury except in pursuance of an
appropriation by law."?

4. Is the granting of state aid dependent upon the state,
through the state aeronautics commission, becoming a co-
sponsor?
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The municipal and quasi-municipal corporations of the
state of Wisconsin are creatures of statute and have such
powers, and only such powers, as are conferred upon them
by statute.
The right of the state legislature to provide for the forms

of municipal government and to establish the agencies
through which powers may be carried out is clearly estab
lished by the decisions of our supreme court. The directions
in sec. 114.32 that the municipalities may, and in the case
of a project with federal aid must, appoint the state aero
nautics commission as their agent for carrying out the pro
ject, are clearly analogous to the procedures under which
the state highway commission and the county highway com
mittees have operated throughout the history of the state.
For example, in the case of State ex rel. Oiven v. Steven

son, 164 Wis. 569, the court held that after local commit

tees had made the legislative declaration that a bridge over
the Wisconsin river was necessary, the state highway com
mission could approve the construction of such a bridge and
take necessary action to compel the municipalities to raise
funds for their proper share of the costs of construction.
Further, under the provisions of sec. 83.015 the power of
the county to contract in regard to highways is vested in
the county highway committee. The members of this com
mittee need not be members of the county board. In the
case of Ketvaunee County v. Door County, 212 Wis. 518,
our court held that the county highway committees have ex

tensive powers and when duly authorized by the county
board their powers respecting details of road improvement
and maintenance are as extensive as those of the county
board itself.

Under the foregoing authorities, in our opinion, the state
legislature has indisputable power both to authorize and
to order the various municipalities to appoint a particular
agency such as the state aeronautics commission as their

agent to carry out the construction of an airport in ac
cordance with state and federal law.

Under sec. 114.33 the right to initiate any airport project
is vested in the municipalities only. Upon approval of the
petition initiated by the local municipality, such munici
pality shall take action to raise the funds for its share of the
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costs of the project exactly as the municipalities did in the
bridge case. State ex rel. Owen v. Stevenson, above referred
to; sec. 114.33 (1) and (3). The foregoing conclusions are
not affected by the provisions of the home rule amendment,
art. XI, sec. 3, of the Wisconsin constitution. The establish
ment of a system of airports is clearly a matter of statewide
concern just as much as the establishment of a system of
highways, and matters of statewide concern are not affected
by the home rule amendment. Van Gilder v. Madison, 222
Wis. 58. Your first question is answered "Yes."

Sec. 114.35 (1) provides in part:

"* * * The commission shall use the amount provided by
the state to assist sponsors in matching the federal aid that
they may become available to the state under section 6 (a)
of the federal airport act or available to specific projects
within the state that they may be determined by the admin
istrator under section 6 (b) of the federal airport act

The quoted section of the statutes evidences a clear inten
tion that the fund appropriated to the state aeronautics
commission shall be allotted by the state to the sponsor so

that these funds, together with those raised by the sponsor,
will constitute the "sponsor's funds" for the purpose of es
tablishing the amount which shall be matched by the federal
grant. The state has express constitutional authority to
spend state monies for the construction of airports. This
authority is established by the amendment to art. VIII,
sec. 10, finally ratified by vote of the people in the April
election 1945. This amendment provides:

"* * * Provided, that the state may appropriate money
in the treasury or to be thereafter raised by taxation for
the construction or improvement of public highways or the
development, improvement and construction of airports or
other aeronautical projects. * * *"

Your second question is answered "Yes."
Sec. 20.053 (1) (b) provides:

"(1) There is appropriated from the general fund to the
state aeronautics commission:

<(* * ♦

"(b) On July 1, 1947, $500,000 as the state's share of
airport projects as provided by section 114.34 and the de-
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velopment of air marking and other air navigational facili
ties during the biennium ending June 30, 1949."

This statute is a definite appropriation to the commission
of the sum of $500,000 for the state's share of airport pro
jects and is sufficient to comply with the constitutional pro
vision, art. VIII, sec. 2. Sec. 114.35 (1) as above quoted is a
clear direction to the state aeronautics commission to make

allotments from this appropriation to the various sponsors
for the purpose of carrying out their projects and the com
mission has no statutory authority to reduce these allot
ments when once made. Under Wisconsin law, administra
tive agencies have only such powers as can be found within
the four corners of the statute under which they operate.
American Brass Co. v. State Board of Health, 245 Wis. 440.
Since the commission is directed to make allotments in
proper cases and is not given authority to rescind such al
lotments no authority to rescind exists.

In answer to your fourth question, the provisions of ch.
114, as presently drawn, do not contemplate that the state
shall become a sponsor or a co-sponsor. This is clearly
shown by the provision of sec. 114.38 which refers solely
to the municipalities as sponsor, and by the first sentence in
each of subsections 114.34 (1) and (2) which refers to
costs as being borne by the sponsor and the state. This dis
junctive terminology clearly indicates that the sponsor is a
body other than the state. Fui'ther, the only authority the
commission has to expend money which is given by sec.
114.35 (1) previously referred to, directs that the monies
provided by the state shall be used to "assist sponsors." The
state aeronautics commission as agent for the sponsor is of
necessity party to all contracts and will incur the normal
liabilities of an agent in respect thereto.
The final comment in the regional attorney's letter con

cerning the matter of combining the agreement and the
resolution appears to be purely a matter of draftsmanship
and we make no comment thereon at this time. Use of one
or two documents will depend upon which is most conveni
ent in practice.
RGT
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A{r?)oris—yt^io.fifes—Pursuant to sec. 114.32, Stats., a
Wisconsin municipality, acting through the state aeronau
tics commission as its agent, may construct an airport proj
ect by force account without prior bids provided that the
United States' share of costs does not exceed $15,000. This
authority constitutes an exception to sec. 61.54, Stats.

March 5, 1948.
M. W. TorKELSON,

Planning Consultant,
State Aeronautics Commission.

You request my opinion as to whether it is lawful for a
Wisconsin village to execute an airport construction project
by "force account" without first having invited bids for do
ing such work by contract.
You state that all of the applicable provisions of law re

lating to the development of airport projects with federal
and state aid have been complied with to the point that the
civil aeronautics administration is ready to submit to a
village board a project grant agreement for constructing
the airport by force account. You state the proposed ar
rangements are satisfactory to all concerned, considered
from the construction standpoint. You advise that the civil
aeronautics administration is unwilling to submit the pro
posed grant agreement to the village board until and unless
this department renders an opinion holding that under Wis
consin laws, villages have authority to carry out airport
construction by force account without first having invited
bids to do the work by contract and rejecting them as pro
vided by sec. 61.54, Stats.
You state further that in the case before you, the state

aeronautics commission and the civil aeronautics adminis
tration, in agreement with the village board, have con
cluded that force account construction is the most suitable
to carry out the particular project in that the plans and
specifications for force account construction can be made
at substantially less expense than if the plans and specifi
cations were prepared for doing the work by contract.
You advise further that the arrangements for carrying
out the work can be made more conveniently if the work
is to be done by force account, and that the results under
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force account construction will be equally satisfactory as if
the work were done by contract.

Section 61.54 (1), Stats., provides as follows:

"(1) When village may reject and perform work. When
ever the village board of any village, shall, after notice duly
given, receive bids for the grading of streets, construction
of sewers, laying of pavements, sprinkling and cleaning of
streets, or for any other public work or improvement, or for
the furnishing of materials therefor, be of the opinion
that such bids are fraudulent, collusive or greater in
amount than the fair reasonable value of the work to be
done or materials to be furnished, said village board may,
by resolution and by the vote of two-thirds of its members,
direct, and determine that the bids so received shall be
rejected and that the work to be done, and materials to be
furnished shall be performed and furnished by said village
directly, and under the direction and supervision of the
village board.

Since the enactment of the foregoing quoted subsection,
section 114.32 of the statutes was created. A reading of this
section of the statutes in its entirety is necessary to the
answer to your question. We set it forth at length:

"(1) Commission may accept. The commission is au
thorized to co-operate with the government of the United
States, and any agency or department thereof in the acqui
sition, construction, improvement, maintenance and opera
tion of airports and other air navigation facilities in this
state, and to comply with the laws of the United States and
any regulations made thereunder for the expenditure of
federal moneys upon such airports and other air navigation
facilities, and may enter into any contracts necessary to
accomplish such purpose. It is authorized to accept, receive
and receipt for federal moneys and other moneys, either
public or private, for and in behalf of this state or any mu
nicipality thereof, for training and education programs, for
the acquisition, construction, improvement, maintenance
and operation of airports and other aeronautical facilities,
whether such work is to be done by the state or by such
municipalities, or jointly, aided by grants of aid from the
United States, upon such terms and conditions as are or
may be prescribed by laws of the United States and any
rules or regulations made thereunder, and it is authorized
to act as agent of any municipality of this state upon the
request of such municipality, in accepting, receiving and
receipting for such moneys in its behalf for airports, and
in contracting for the acquisition, improvement, mainte
nance or operation of airports financed either in whole or
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in part by federal moneys, and the governing body of any
such municipality is authorized to designate the commission
as its agent for such purposes and to enter into an agree
ment with it prescribing the terms and conditions of such
agency in accordance with federal laws, rules and regula
tions and with chapter 114. Such moneys as are paid over
by the United States government shall be retained by the
state or paid over to said municipalities under such terms
and conditions as may be imposed by the United States gov
ernment in making such grants.
"(3) Contracts. All contracts for the acquisition, con

struction, improvement, maintenance and operation of air
ports and other aeronautical facilities, made by the commis
sion either as the agent of this state or as the agent of any
municipality, shall be made pursuant to the laws of this
state governing the making of like contracts; provided,
however, that where the acquisition, construction, improve
ment, maintenance and operation of any airport or landing
strip and other aeronautical facilities is financed or par
tially financed with federal moneys, the commission, as
agent of the state or of any municipality thereof, may let
contracts in the manner prescribed by the federal authori
ties, acting under the laws of the United States, and any
rules or regulations made thereunder, notwithstanding any
other state law to the contrary.
"(4) Disposition of federal funds. All moneys accepted

for disbursement by the commission pursuant to this sec
tion shall be deposited in the state treasury, and, unless
otherwise prescribed by the authority from which the
money is received, kept in separate funds, designated ac
cording to the purpose for which the moneys were made
available, and held by the state in trust for such purposes.
All such moneys are appropriated for the purposes for
which the same were made available to be expended in ac
cordance with federal laws and regulations and with chap
ter 114. The commission is authorized, whether acting for
this state or as the agent of any of its municipalities, or
when requested by the United States government or any
agency or department thereof, to disburse such moneys for
the designated purposes, but this shall not preclude any
other authorized method of disbursement.
"(5) No county, city, village or town, whether acting

singly or jointly with a county, city, village or town, shall
submit to the administrator of civil aeronautics of the
United States any project application under the provisions
of section 9 (a) of the federal airport act, or any amend
ment thereof, unless the project and the project application
have been first approved by the commission. No such
county, city, village or town shall directly accept, receive.
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receipt for or disburse any funds granted by the United
States under the federal airport act, but it shall designate
the commission as its agent and in its behalf to accept, re
ceive, receipt for and disburse such funds. It shall enter into
an agreement with the commission prescribing the terms
and conditions of the commission's functions under such
agency in accordance with federal laws, rules and regula
tions and applicable laws of this state."

The administrator of the civil aeronautics administration

has adopted a new part, part 550, of the regulations of the
administrator of civil aeronautics entitled "Federal Aid to

Public Agencies for Development of Public Airports."
These regulations were adopted pursuant to the authority
vested in said administrator by sec. 301 of the civil aero
nautics act of 1938, as amended (52 Stats. 973, 985, 54
Stats. 1233, 1235, 1236, 49 USCA §§ 401, 451), and the fed
eral airport act (60 Stats. 170, Public Law 377, 79th Con
gress). Section 550.18 (d) of these regulations provides
as follows:

"Construction by force account—(1) When permissible.
Construction work may be accomplished by force account if
the regional Superintendent of Airports determines that
the project or portion thereof can be more effectively and
economically accomplished in such manner. However, with
the exception of Federally sponsored projects and projects
in the territories and possessions, construction by force
account will in no instance be approved if the United States
share of the construction and related engineering costs, ex
cept costs incurred in preparation of plans and specifica
tions, for any one project in any one year's program ex
ceeds $15,000."

It is clear from the applicable statutes and regulations
that all contracts for the acquisition and construction, im
provement, maintenance, and operation of airports and
other aeronautical facilities must be made by the state aero
nautics commission as agent of the municipality in ques
tion. Since section 114.32 (3), quoted above, authorizes the
letting of such contracts in the manner prescribed by the
federal authorities or under any rules or regulations made
thereunder, and since the said regulations authorize con
struction by force account within the limitations stated, the
answer to your question is that a Wisconsin village acting
by and through the state aeronautics commission as its
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agent may execute an airport construction project by force
account without first having invited bids for doing such
work, provided, however, the United States' share of the
construction and related engineering costs, except costs in-
curi'ed in preparation of plans and specifications, does not
exceed $15,000 in any one year's program.
You apparently reached substantially the same conclusion

by a different method of reasoning, and by application of
rules of statutory construction from the viewpoint of giv
ing to villages "the largest measure of self government in
accordance with the spirit of the home rule amendment."
I believe the question is directly, clearly and satisfactorily
answered by the statutes and regulations quoted above.
There is no ambiguity present which would require the ap
plication of any rules of statutory construction. While you
may have had in mind the requirement of executing the con
struction project by and through the agency of the state
aeronautics commission acting on behalf of the village in
question, your request is not altogether clear on that point.
It could be concluded from your request that you believe
the village may act independently of the state aeronautics
commission. You are referred to my opinion bearing even
date herewith to the state aeronautics commission which
discusses at greater length the function of the commission
and its validity in its mandatory role as agent for the muni
cipalities in municipal airport projects partly financed by
grants in aid under the federal airport act.
SGH

Counties—Forests—A county does not have authority to
acquire land unconnected with its county forests as a faci
lity for marketing timber from such forests.

March 9, 1948.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You have asked whether a county board has authority to
purchase a parcel of land for loading pulpwood to be sold
from forest land acquired by the county under sec. 59.98,
Stats. For the purpose of this opinion we assume that the
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land in question is not adjacent to or within a block of lands
already reserved for county forests.

Sec. 59.98 (1) of the statutes authorizes counties to ac
quire lands "for the purpose of establishing county forests."
The authority there granted is in furtherance of the pro
visions of ch. 77. The purpose of ch. 77, as expressed in sec.
77.01, is "to encourage a policy of preserving from destruc
tion or premature cutting the remaining forest growth in

this state, and of reproducing and growing for the future
adequate crops of forest products on lands not more useful
for other purposes, so that such lands shall continue to
furnish recurring forest crops for commercial use." Sec.
59.98 (5) (b) contains a limitation upon counties to the ef
fect that "no lands may be purchased from state-
contributed funds unless they will improve the blocking
of lands already entered under the forest crop law." Coun
ties are authorized to sell timber from county forests in
the manner prescribed by sec. 59.98 (4).
From the foregoing statutory provisions the legislative

purpose in authorizing counties to acquire forest lands ap
pears to be the encouragement of growth and preservation
of forests and of their use by the public, and the marketing
of timber therefrom is merely incidental to that main pur
pose. It does not appear to be the legislative intent to au
thorize counties to engage in forestry as a strictly commer
cial enterprise for profit.

Counties have only such authority as is conferred upon
them by statute, either expressly or by necessary implica
tion. We do not find any express authorization for counties
to purchase lands outside their forest areas for the sole
purpose of facilitating the sale and marketing of timber
from their forests; neither do we believe that such au
thority can be implied from the statutes authorizing coun
ties to acquire forests, since it is not a necessary incident to
the maintenance and preservation of the forests.

Furthermore, it appears to us that when the legislature
made express provision for the marketing of timber from
county forests, it implied an intention to limit the county's
activities in that respect to those expressly described in
sec. 59.98 (4).
BL
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Automobiles and Motor Vehicles—Motor Vehicle Depart
ment—Licenses and Permits—Drivers' License Examina

tions—Sec. 85.08 (12), Stats., does not confer power on
commissioner of motor vehicle department to compel local
law enforcement officers to conduct drivers' license ex

aminations.

March 10, 1948.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request my opinion as to whether you can compel
local law enforcement officers to conduct drivers' license

examinations "as part of their public duties" under the pro
visions of sec. 85.08 (12), Stats.

The answer is "No."

Section 85.08 (12), Stats., provides as follows:

"(12) Examinations. The department shall examine ev
ery applicant for an operator's license except:
" (a) That it shall be the policy of the department to issue

an operator's license without examination to a person previ
ously licensed in this state.
"(b) To facilitate such examinations and tests the de

partment may authorize any state traffic officer, deputy,
chief of police, sheriff or county traffic officer to conduct the
same in accordance with such rules and regulations as the
department may prescribe. The person conducting such ex
amination shall upon completion thereof forward to the de
partment a report of same on a form furnished by the de
partment, with a definite recommendation as to whether a
license or instruction permit should be issued, denied or
taken up as the case may be. * * *"

You apparently concluded that, since the term "state
traffic officer" is included in the enumeration of officers
whom your department may "authorize" to conduct such
examinations, and since you prescribe the duties of the state
traffic officers comprising your traffic patrol under sec.
110.07 (1), Stats., and exercise the right as their employer
or superior to direct their activities, you may likewise "com
pel" all other officers enumerated to conduct such ex
aminations.
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The above quoted statute gives you legal authority to
"authorize" the officers enumerated to perform a duty ini
tially vested in your department. The word "authorize"
means to clothe with authority, to empower or to give legal
sanction (Webster's New International Dictionary). No
element of compulsion is involved.
Each of the classes of officers enumerated, other than the

state traffic officers, derives its powers and duties from ex
press statutes which we do not deem necessary to set forth
here. Suffice it to say that none of the statutes creating the
classes of officers mentioned in sec. 85.08 (12) (b). Stats.,
imposes upon such officers the duty to conduct drivers' li
cense examinations. Some local traffic enforcement officials

have availed themselves of the power this statute authorizes
you to confer. But in doing so, they were acting voluntarily.
On the other hand, your own state traffic officers are duty

bound, as employes subject to your direction and control,
to conduct drivers' license examinations or to perform any
other lawful duty you may require. Refusal to conduct such
examinations by your own officers would constitute insub
ordination and grounds for discharge.
But no such direction or control exists in you or your de

partment over any chief of police, sheriff or county traffic
officer who may be unwilling to accept the authority you
wish to confer.

REBiSGH

Notary Public—Blind Person—Governor having discre
tionary powers of appointment of notaries public under sec.
137.01 may refuse to commission blind persons. Secretary
of state's duties relative to notaries public are administra
tive and strictly controlled by statute.

March 10, 1948.
Fred R. Zimmerman,

Secretary of State.

You have requested an opinion as to whether you are
required by law to issue a commission to an applicant for
the position of notary public, who meets all specific re
quirements but is blind.
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The method of appointing notaries public is set forth in
sec. 137.01, Stats., and is as follows:

"(1) The governor shall appoint, in each organized
county of the state, one or more notaries public, who shall
be residents and qualified electors, of the county for which
they are appointed. Every person desiring appointment as
notary public shall file an application therefor with the sec
retary of state on a form to be prepared by the latter, ac
companied by a fee of two dollars. Before issuing to any
applicant a commission under subsection (2) the secretary
of state shall satisfy himself that the applicant is of good
moral character, has the equivalent of a common school
education and is familiar with the duties and responsibili
ties of a notary public. When so satisfied, he shall notify the
applicant who shall then comply with the provisions of sub
section (2). If the application is rejected the fee shall be
returned. Any person who now holds a commission as no
tary public shall be entitled to be reappointed as notary
public if of good moral character. They shall be considered
state ofiicers, and shall hold their offices for the term of four
years from the date of their appointment, and have power
to act by virtue of their office throughout the state.
"(2) (a) Evei-y notary public shall take and file the offi

cial oath and execute and file an official bond in the sum of
$500, with surety to be approved by the county judge or
clerk of the circuit court of his county, or, when executed
by a surety company, approved by the secretary of state.

Since blind persons are not specifically excluded by stat
ute, we must say they are eligible for appointment unless
the statutes somehow indicate a legislative intent to the
contrary.

It is arguable that the inherent duties of a notary are
such that it is impossible for a blind man to efficiently per
form the same, and that therefore it was obviously the leg
islative intent that such person were to be excluded from
this office.

It can also be contended that eyesight is not the only
means by which facts can be ascertained and that by very
careful and diligent investigation of each matter before
him, a blind notary could discharge his duties for all prac
tical purposes, as well as any person having perfect
eyesight.
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It is our opinion that it would not be a sound public policy
to appoint blind notaries, for the reason that a public in
terest is involved. All persons have a right to assume the
correctness of notarial acts and a blind notary obviously
cannot aiford the full protection to the public that one hav
ing eyesight is able to give. Such appointment is also un
fair to a blind person, since he is subject to both financial

and criminal liabilities should the judgment or integrity of
those he must necessarily rely on prove faulty.

Nevertheless, the merits of the two sides of the argument
being apparent, we do not believe that it is possible to read
a legislative intent to exclude into a statute where at best
only an uncertain indication of such intent exists.
Our supreme couii; said in the case of Mellen Lumber Co,

V. Industrial Commission (1913), 154 Wis. 114, at p. 120:

"Where the language used in a statute is plain, the court
cannot read words into it that are not found therein either
expressly or by fair implication, even to save its constitu
tionality, because this would be legislation and not con
struction. Rogers-Ruger Co. v. Murray, 115 Wis. 267, 91
N.W. 657. Courts in construing statutes look to conse
quences, but only where there is room for construction by
reason of ambiguous language being used and where a lit
eral construction would lead to some absurd result. [Cit
ing cases]"

An extensive investigation into legal authorities has
failed to reveal any case directly in point. In the case of
Shea V. Cocking (1923), 66 Mont. 169, 213 Pac. 594, it was
held that in the absence of a statute to the contrary a blind
person elected to the office of police judge was entitled to
hold such office. The court stated that it was the sovereign
right of the people to select their own officers, and that if
the law permitted too much latitude it must be corrected
by the legislature and not by the courts.
The functions of your office relative to the appointment of

notaries are administrative in character.

* * No proposition of law is better established than
that administrative agencies have only such powers as are
expressly granted to them or necessarily implied and any
power sought to be exercised must be found within the
four corners of the statute under which the agency pro-
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ceeds. * * *" American Brass Co. v. State Board of Health,
245 Wis. 440, p. 448.

The governor is the appointing authority and aside from
the requirement that he appoint one or more notaries in
each county he has been given full discretion as to whom he
chooses to appoint. This is a further indication that the leg
islature intended any questions of qualification, beyond the
minimum requirements, to be resolved by the governor.

It is therefore our opinion that as the law stands at the
present time the governor is the only person who has the
power to refuse to issue a notary commission to a blind
person otherwise qualified.
REB

Automobiles and Motor Vehicles—State—Liability—The
state is not liable under sec. 85.095, Stats., as created by ch.
183, Laws 1947, for damage caused by operation of an au
tomobile unless it is both owned and operated by the state.

March 11, 1948.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You have asked whether the motor vehicle department
might be liable for injury caused by operation of automo
biles owned by state traffic patrol officers and used in the
performance of their duties.
Ch. 183, Laws 1947, incorporated the provisions formerly

contained in sec. 66.095 into sec. 85.095 of the statutes, and
included the state within their scope. Sec. 85.095 as so cre
ated now authorizes the filing of claims against the state
for damage resulting from the negligent operation of a
"motor vehicle owned and operated" by the state. The pro
vision formerly contained in sec. 66.095, authorizing the
filing of claims in similar circumstances against cities, was
almost identical in wording. Under the earlier section a
question was I'aised in Jorgenson v. Sparta, (1937) 224
Wis. 260, 261-263 whether the statute did not make a city
liable for damages inflicted by the operation of a vehicle
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owned by a policeman but operated by him in the discharge
of his duties as an employe of the city. The court held that
the automobile had to be both owned and operated by the
city before liability under the statute would ensue. The
court said in part:

"The purpose of using the terms 'owned and operated by
any city' becomes apparent upon consideration of the state
of the law before the act was passed and the legislative
history of its passage. Before the statute, no action for
tort could exist against the city in the circumstances pre
sented by this case. As stated in a case decided in 1900:
" 'A municipal corporation is not liable for injuries re

sulting from the acts or defaults of its oflScers where it is
engaged in the performance of a merely public service,
from which it derives no benefit in its corporate capacity,
but which it is bound to see performed in pursuance of a
duty imposed by law for the general welfare of the inhabi
tants or of the community.' Folk v. Milwaukee, 108 Wis.
859, 863, 84 N.W. 420. Kelley v. Milwaukee, 18 Wis. *88;
Hayes v. Oshkosh, 88 Wis. 814; Liermaun v. Milwaukee, 182
Wis. 628, 118 N.W. 65; Engel v, Milwaukee, 158 Wis. 480,
149 N.W. 141.

"So far as governmental function is concerned, the le^s-
lature raised the ban upon the bringing of an actipn against
a city for a negligent act when damage was caused by the
negligent operation of a motor vehicle 'owned and operated'
by the city. The bill. No. 187,A. (1929), as originally in
troduced, did not contain the words 'owned and,' * * *

iis i|e

"* * *Many city employees use their own cars in perform
ing their duties as agents of the city. The likelihood of a
municipal responsibility resulting from negligent acts in
the operation of such cars would naturally deter the legis
lature from passing a law including such situations. The
legislature evidently intended that the liability in such in
stances should be left where it had always rested, upon the
owner of the car. The difference in protection to the city
that would go with ownership and complete control of op
eration and repair of the machine, as against operation at
times of a car owned, controlled, and kept in condition or
not at the option of an official is too great to be passed over
or to warrant assuming that the words 'owned and' were
not written into the law as a studied and purposeful act
requiring that the words be given their plain meaning—
the one most effective to limit the liability to the particular
operations intended to be affected. * * *"
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The foregoing case was decided before the legislature en
acted ch. 183, Laws 1947, and the use by the legislature of
the identical words which the court had construed in the

foregoing case must be deemed to manifest a legislative in

tent that the same meaning would be attributed to the
words in the new statute.

It is therefore our opinion that the state is not liable
under sec. 85.095, Stats., for damages caused by the opera
tion of an automobile in its service if the automobile is not

owned by it.
We express no opinion on whether there might be further

limitations as to the state's liability by reason of provisions
of sections 3, 4 and 8 of article VIII of the constitution.
BL

Counties—County Board—Salaries and Wages—Under
sec. 59.03 (2) (f). Stats., county board member on annual
salary cannot receive additional compensation by way of
per diem or otherwise for services on a committee super
vising the construction of a county building even though the

committee duties are such as to require many more days of
service than is true generally in the case of usual county
board committees.

March 13, 1948.

FRED 0. Dicke,

District Attorney,
Manitowoc, Wisconsin.

You inform us that Manitowoc county is planning to
build a new county hospital for chronic mental patients at
a cost in excess of $1,000,000. The county board proposes to
delegate the supervision of the construction to a county
board committee appointed pursuant to sec. 59.06, Stats.
The members of the county board are compensated on a
salary basis of $400 annually, pursuant to sec. 59.03 (2)
(f). In view of the fact that the committee in question will
be meeting much more frequently than other county board
committees while this project is under construction, the
question has been raised whether there is any possible way
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whereby this committee can receive per diem compensation
in addition to the annual salary.

Sec. 59.06 (2) relating to the compensation of committee
membex-s appointed pursuant to sec. 59.06 (1) provides in
part as follows:

"The members of such committee shall receive such com
pensation for their services as the county board shall al
low, not exceeding the per diem and mileage allowed to
members of the county board. * * *"

The material portion of sec. 59.03 (2) (f) reads:

"* * ♦ As an alternative method of compensation, in
counties having a population of more than 25,000 the board
may at its annual meeting, by a two-thirds vote of the
members elected, fix the compensation of the members of
the board to be elected at the next election at an annual
salary not to exceed $500 tvhick shall be in full for all

the county including all committee services.

The italicized language reading "which shall be in full
for all services for the county including all committee serv
ices" is clear and unambiguous and leaves no room for con
struction permitting any per diem in addition to the annual
salary. Public officers have no claim for official services
rendered except where, and to the extent that, compensa
tion is provided by law. 46 C.J. 1014.
You are therefore correct in advising the board that

while the restrictive language of sec. 59.03 (2) (f) quoted
above is not applicable to mileage, it does limit the compen
sation of these committee members to their annual salary
regardless of the number of days' service which they may
render to the county as members of this committee or any
other committee or otherwise.
WHR
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Public Health—Cosmetic Art—Words and Phrases—En
trance—Word "entrance" in sec. 159.09 (3), Stats., does

not necessarily mean a door, and an archway between a
public hallway and a beauty parlor in a remodeled dwelling
is a "separate entrance" whether it has a door or not.

March 13, 1948.

DR. Carl N. Neupert,

State Health Officer.

You request an opinion with reference to the construction
of a part of sec. 159.09 (3), Stats., relating to beauty parlor
licenses, which requires that "access to such beauty parlor
shall be by means of a separate entrance."

You point out that your department has for -many years
construed this as permitting the separate entrance to open
onto a public hallway or passage inside a building rather
than as requiring a separate entrance to the outside. To
construe it otherwise would be to prevent altogether the
conducting of the beauty parlor business on the upper floors
of office buildings, department stores and the like. There
is no reason or justification for prohibiting beauty parlors
in such places and it must not be assumed that the legisla
ture intended to do so. Your construction of the statute has
been informally approved by this office in the past.

Your present problem arises out of the following situa
tion : A dwelling has been remodeled so as to have a beauty
parlor on the first floor and the living quarters of the owner
on the second floor. There is but one outside entrance, which
leads to a hallway. The beauty parlor opens onto the hall
way through an arched entrance, and access to the living
quarters is by means of a stairway leading from the hall
way to the second floor. The archway from the beauty par
lor to the hallway is open. The question is whether the law
requires that a door be hung in this archway. You state that
so far as you are able to determine there is no public health
reason for requiring such a door between the hallway and
the beauty parlor. Apparently the owner does not feel it
necessary for security reasons.

The essence of the question is whether the word "en
trance" as used in the statute means "door." "Entrance" in
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this sense is defined in the Oxford Dictionary, Vol. Ill, as
"that by which anything is entered, whether open or closed;
a door, gate, avenue, passage; the mouth (of a river). Also,
the point at which anything enters or is entered"; in Funk
& Wagnalls New Standard Dictionary as "any passage
through which one enters into a house or other enclosed
place; any place of ingress] as, a rear entrance; the en
trance to a harbor inlet"; and in Webster's New Interna
tional Dictionary, Second Edition, as "the means or place
for entering, as a door or gate." (Italics supplied.)
The purpose of requiring a separate entrance was un

doubtedly to avoid a situation where persons would have to
or could go through the beauty parlor to reach other parts
of the premises, or conversely, where patrons would have
to go through living quarters to reach the beauty parlor.
Neither of those conditions exists in the situation you de
scribe. • Since the word "entrance" is broad enough to in
clude an opening or passageway without a door, you are
advised that the statute does not require a door to be hung
in the entrance. If that had been intended the statute would
undoubtedly have provided that "access to such beauty par
lor shall be by means of a separate door."
WAP
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Intoxicating Liquors—Minors—Under sec. 176.32 (1),
Stats., person under the age of 21, unaccompanied by par
ent or guardian, may not enter premises therein referred
to which are licensed for the sale of intoxicating liquors if
said person is not a resident, employe or bona fide lodger or
boarder on the licensed premises, and purchase pop, ice
cream, candy, beer, or similar merchandise and consume the
same on the licensed premises.

Sec. 176.32 (1) does not apply to hotels, drugstores, gro
cery stores, bowling alleys or cars operated on a railroad,
nor to premises operated under both a "Class B" license and
a restaurant permit where the principal business conducted
therein is that of a restaurant.

Opinions in XXXII Op. Atty. Gen. 82 and XXXII Op.
Atty. Gen. 132 distinguished.

March 16, 1948.

John W. Roach, Chief,
Beverage and Cigarette Tax Division.

You advise that since sec. 176.32 (1) of the statutes was
amended by ch. 459, Laws 1943, you have taken the position
that "any person under the age of twenty-one years may
not enter any tavern which is licensed for the sale of intoxi
cating liquors and remain therein if said person is unac
companied by parent or guardian and is not a resident, em
ploye or a bona fide lodger or boarder on the premises, and
purchase pop, ice cream, candy, beer or other merchandise
and consume the same on the licensed premises."
You have requested an opinion from this office as to

whether your interpretation of the statute is correct.
Sec. 176.32 (1) of the statutes provides:

"Every keeper of any place, of any nature or character,
whatsoever, for the sale of any intoxicating liquor, who
shall either directly or indirectly suffer or permit any per
son of either sex under the age of 21 years, unaccompanied
by his or her parent or guardian, * * * who is not a resident,
employe, or a bona fide lodger or boarder on the premises
of such licensed person, to remain in any barroom or other
room on such premises in which such liquor is sold or dis
pensed for any purpose, excepting the transaction of bona fide
business other than amusement or consumption of edibles or
beverages, shall, for every such offense, be liable to a pen-
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alty not exceeding $250, besides costs, or imprisonment in
the county jail or house of correction not exceeding 60 days;
>i: ♦ * This section shall not apply to hotels, drugstores,
grocery stores, bowling alleys, cars operated on any rail
road, nor to premises operated under both a 'Glass B' license
and a restaurant permit where the principal business con
ducted therein is that of a restaurant. It shall be presumed,
however, where such premises are so operated under both a
'Class B' license and a restaurant permit, that the principal
business conducted therein is that of the sale of intoxicating
liquor, until such presumption is rebutted by competent
evidence."

It is assumed that the premises to which you refer arc
not in a hotel, drug store, grocery store, bowling alley, or
car operated on a railroad, nor are they operated under both
a "Class B" license and restaurant permit where the prin
cipal business conducted therein is that of a restaurant.

It is also assumed that the "other merchandise" men
tioned in your request refers to merchandise which may be
eaten or drunk since you indicate that it could be consumed
on the premises.
Upon the basis of these assumptions, it is our opinion

that your interpretation is correct.
The opinions rendered March 23,1943 and April 26,1943,,

found respectively in XXXII Op. Atty. Gen. 82 and XXXII
Op. Atty. Gen. 132, which expressed seemingly contrary
conclusions, and to which reference was made, were based
upon the statutes of 1941. As you have indicated, sec. 176.32
(1) was amended by ch. 459, Laws 1943, which became ef
fective July 10, 1943. Presumably the legislature was aware
of the opinions rendered by this office on March 23 and
April 26 of that year and, by amending sec. 176.32 (p, in
tended to change the law as interpreted in those opinions.
JEW
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Counties—Bonds—Memonals—Soldiers, Sailors and Ma
rines—County may not issue bonds and appropriate pro
ceeds therefrom to nonprofit nonstock corporation organ
ized pursuant to the provisions of sec. 45.055, Stats.

Specific bonding resolution discussed and opinion ex
pressed that bond proceedings predicated thereon probably
would not be approved by attorney general.

March 16, 1948.

Charles O'Connell,
District Attorney,

Darlington, Wisconsin.

At a special session thereof held in January 1948 the
Lafayette county board adopted a resolution relative to the
issuance of bonds which reads in part as follows:

"BE IT RESOLVED, That Lafayette County, Wisconsin,
raise by the issuance of bonds, the sum of $100,000.00, to
be paid to the Memorial Hospital of Lafayette County, a
nonprofit corporation without capital stock organized ex
pressly for the purpose of establishing and conducting a
memorial hospital, the facilities thereof to be made avail
able to all the residents of Lafayette County, Wisconsin,
such appropriation being made pursuant to Section 45.055,
Wisconsin Statutes for 1945."

This resolution was recorded January 21, 1948 presum
ably in accordance with the provisions of sec. 67.05 (4) of

the Wisconsin statutes. On February 17 and 18, 1948, peti
tions requesting that the aforesaid resolution be submitted
to the electors of Lafayette county for their approval or dis
approval, were filed with the county clerk of Lafayette
county. These petitions were signed by electors of Lafay
ette county numbering in excess of 10 per cent of the votes
cast in the county for governor at the last general election
and were filed pursuant to the provisions of sec. 67.05 (7)
of the Wisconsin statutes. You have submitted the follow

ing questions upon which you desire an opinion from this
office:

1. Can the Lafayette county board raise, by the issuance
of bonds, the sum of $100,000 to be paid to the Memorial
Hospital of Lafayette County, a nonprofit corporation with-
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out capital stock organized expressly for the purpose of
establishing and conducting a memorial hospital, the facil
ities thereof to be made available to all the residents of

Lafayette county, pursuant to section 45.055 or subsection
(1) (i) of section 67.04 of the statutes, or both said
sections ?

2. If the answer to the first question is yes, must the
Lafayette county board enter into a contract with said
Memorial Hospital of Lafayette County in regard to the
hospital, which by said appropriation the Lafayette county
board is aiding to establish and conduct, according to sec
tion 45.055?

3. If the answer to the first question is yes, must the
initial resolution adopted by the Lafayette county board
providing for the issuance of said bonds be submitted to the

electors of Lafayette county if a petition meeting all the
requirements of subsection (7) of section 67.05 of the stat
utes is filed with the clerk, requesting such submission?

Wisconsin statutes having a bearing upon the answers
to these questions are as follows:

"45.05 (1) Any city council, village, town or county board
may by gift, purchase, contract or condemnation acquire
property, real or personal, for the purpose of providing, fur
nishing, constructing, erecting, repairing and maintaining
a suitable memorial to the memory of former residents
thereof who lost their lives in the military or naval service
of the state or of the United States, or to commemorate and
honor the deeds of the soldiers, sailors, marines and nurses
who served the nation in any war, or of persons who ren
dered great state or national service, or to the memory of
any president of the United States, or for a combination
of any of such purposes.
"(2) Such memorial shall be of such character as shall

be determined by the governing body of such city, village,
town or county, and without limitation because of enumera
tion, may comprise a public building, park, recreation facil
ity, community forest or other suitable object having a
public purpose.
"(3) Any city council, town, village or county board

may appropriate money and may levy a tax in order to
acquire, pay for, construct, erect, furnish, equip, operate,
repair, maintain or reconstruct a suitable memorial for
the purpose or purposes provided in this section.
"^4) ♦ * *
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"(5) Any city council, village, town or county board may
by ordinance or contract provide for the management, con
trol or operation of any memorial, and it may enter into a
written lease, for a term not exceeding 25 years, with any
duly chartered and incorporated veterans' organization es
tablished in said town, city or village, such lease to include
provisions for the amount of rental and such conditions
of public use as it may determine."

"45.055 Any city council or village, town or county board
may contract with and make an appropriation to any other
unit of government or to any nonprofit corporation without
capital stock organized expressly for any of the purposes
of section 45.05 and levy a tax therefor, provided that the
facilities of such memorial are available to the residents
of the governmental unit making such appropriation."

"67.03 (1) Every municipality may borrow money and
issue municipal obligations therefor for the purposes speci
fied and by the procedure provided in this chapter, and
for no other purpose and in no other manner * *

"67.04 Municipalities are empowered to borrow money
* * * for the purposes enumerated in this section. Such
bonds may be issued:
"(1) By any county:

"(i) To provide for or to aid in the erection of memorials
to the soldiers, sailors, marines and nurses, residents of
the county, who served the nation during any of its wars;
but the amount of such bonds shall not exceed 5 mills on
the dollar of the value of the taxable property in the county."

"67.05 (1) The governing body of any municipality about
to issue bonds pursuant to this chapter is required, * * *
to adopt a resolution stating the * * * purpose * * *."

«« * *

"(4) Whenever an initial resolution shall have been so
adopted by a county board for an issue of county bonds to
provide for the original construction or for the improve
ment and maintenance of highways, to provide railroad aid,
or to construct, acquire or maintain, or to aid in construct
ing, acquiring or maintaining a bridge over or across any
stream or other body of water bordering upon or intersect
ing any part of the county, the county clerk shall immedi
ately record the same and call a special election for the pur
pose of submitting the resolution to the electors of the
county for approval. * * * No such resolution of a county
board other than those specified in this subsection need be
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submitted to county electors, except as provided otherwise
in subsection (7).

((« 4c 4c

" (7) (a) An initial resolution adopted by a county board
for an issue of bonds to provide a memorial for soldiers,
sailors and marines, shall not be submitted to the electors
unless within thirty days after the recording thereof there
shall be filed with the county clerk a petition requesting
such submission, signed by electors numbering at least ten
per cent of the votes cast in the county for governor at the
last general election. * *

Chapters 598, Laws 1919, created subsec. (12a) of sec.
670 of the statutes. By sec. 53 of ch. 702, Laws 1919, said
subsec. (12a) of sec. 670 was renumbered to be sec. 45.055
and amended in a manner not presently material. Chapter
576, Laws 1921, created ch. 67 of the statutes relating to
the borrowing of money and the issuing of bonds and other
money obligations by municipalities. Among the statutes
created by said ch. 576 was sec. 67.04 (1) (i). This latter
statute as so created read as follows:

"To provide for or to aid in the erection of memorials
to the soldiers, sailors and marines, residents of the county,
who served in the late war against Germany; but the
amount of such bonds shall not exceed five mills on the dol
lar of the value of the taxable property in the county."

A reviser's note to sec. 67.04 of the Wisconsin Annota

tions for 1930 states that sec. 67.04 (1) (i) was derived
"from sec. 45.055." Subsequently sec. 67.04 (1) (i) was
amended to include reference to those who served in the

Civil War and those who served in the Spanish-American
War.

Sec. 45.055 of the statutes was amended by ch. 301, Laws
1945. Prior to such amendment that section read as follows:

"County boards are empowered to provide for the erec
tion or establishment of suitable memorials to the soldiers,
sailors and marines of the respective counties of this state
who served the nation during the Spanish-American war
or the late war against Germany and its allies, or to con
tribute funds to corporations of the respective counties or
ganized without capital stock for the purpose of erecting
and completing such memorials; and for the purpose of
raising funds for such memorial purposes or contributions
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to levy taxes upon the taxable property of the county not
exceeding five mills on the dollar in all, which said taxes
may be spread over a period of five years or to borrow
money and issue the bonds of the respective counties there
for in the manner and under the regulations provided by
chapter 67 of the statutes; also to take by condemnation,
lands necessary for a site for such memorials when the
county board shall so order, by a two-thirds vote."

The same chapter amended sec. 67.04 (1) (i) to read as
set forth above.

Prior to the amendment of sec. 45.055, Stats. 1943, it was
clear that that section intended to permit a county to issue
bonds for the erection of a suitable memorial to the sol

diers, sailors and marines of what was then the late war
against Germany and its allies or to contribute funds to
corporations of the respective counties, organized without
capital stock, for the purpose of erecting such a memorial.
At that time sec. 67.04 (1) (i) apparently intended to au

thorize a county to issue bonds for said purpose. To that
extent, at least, the two statutes seemingly were comple
mentary.

By ch. 301, Laws 1945, the legislature made numerous
changes in the statutes relating to memorials to persons
serving in the military or naval forces. Among other things,
all reference to the issuance of bonds was removed from

sec. 45.055, so that while said statute still purportedly au
thorizes a county to appropriate money to certain nonprofit
corporations, it does not authorize the county to raise such
money by the issuance of bonds or other forms of borrow
ing. Any authority of the county board to borrow money
for such purpose by the issuance of bonds must be found

entirely within the provisions of ch. 67 of the statutes, and
more particularly sec. 67.04 (1) (i). Section 45.055 makes

no reference to ch. 67 and sec. 67.04 (1) (i) makes no refer
ence to sec. 45.055.

Under sec. 45.055 the nonprofit corporation without cap
ital stock to which a county may make an appropriation of
money is one organized expressly for any of the purposes
enumerated in sec. 45.05. Sec. 45.05 (1) relates to memo
rials (1) to the memory of former residents (in this case,
of the county) who lost their lives in the military or naval
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service of the state or of the United States, (2) to commemo
rate and honor the deeds of soliders, sailors, marines and
nurses who served the nation in any war, (3) to persons
who rendered great state or national service, (4) to the
memory of any president of the United States and (5) for any
combination of such purposes.
Under 67.04 (1) (i), however, the purposes for which

a county may issue bonds are limited to providing for or
aiding in the erection of memorials "to the soldiers, sailors,
marines and nurses, residents of the county, who served the
nation during any of its wars." This statute does not spe
cifically authorize the county to issue bonds to erect or aid
in erecting a memorial for any one of the five purposes men
tioned in sec. 45.05. The second purpose mentioned in sec.
45.05 most nearly approaches the purpose mentioned in
67.04 (1) (i), but the former statute contemplates a me
morial to all of the soldiers, sailors, marines and nurses who
served the nation in any war, whereas the latter statute
contemplates a memorial only to such of them as were resi
dents of the county. Since the nonprofit corporation to which
the county board may appropriate funds under the pro
visions of sec. 45.055 must be one organized for one of
the purposes mentioned in sec. 45.05 (1), and since none
of the purposes mentioned in 45.05 (1) coincides with the

purpose for which bonds may be issued under sec. 67.04
(1) (i), it follows that sec. 45.055 does not authorize the
appropriation of the bond proceeds to a nonstock corpo
ration therein referred to.

If this construction appears to be narrow and restricted,
attention is directed to the provisions of sec. 67.03 (1)
quoted above, which provides that the county may borrow
money and issue municipal obligations only for the pur
poses specified in ch. 67 and for no other purpose. This office
previously has given a strict construction to statutes relat
ing to the issuance of bonds for the erection of memorials,
especially where a county is the proposed borrower.
XXXIII Op. Atty. Gen. 225.
While this negative answer to your first question in effect

means that no consideration need be given to questions 2
and 3, it is deemed advisable to make some further com
ment before closing this opinion, particularly in view of the
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fact that if the county sees fit to disregard this opinion
and proceed with the project, the bond proceedings ulti
mately may be presented to this office for examination in

accordance with the provisions of sec. 67.02 (3).
According to the resolution passed by the county board

it proposes to raise $100,000 by the issuance of bonds "to
be paid to the Memorial Hospital of Lafayette County, a
nonprofit corporation without capital stock organized ex
pressly for the purpose of establishing and conducting a
memorial hospital, the facilities thereof to be made avail
able to all the residents of Lafayette County, Wisconsin,
such appropriation being made pursuant to Section 45.055,
# ♦ * >»

Assuming that a court might hold that one of the pur
poses mentioned in sec. 45.05 (1) coincides with, or at least
includes, the purpose for which bonds may be issued under
sec. 67.04 (1) (i), the fact still remains that the initial
resolution adopted by the county board must recite that

the bonds are being issued for the purpose specifically au
thorized by sec. 67.04 (1) (i). Under the resolution of the
county board, the sum of $100,000 would be paid to the
Memorial Hospital of Lafayette County which the resolution
recites is organized expressly for the purpose of establish
ing and conducting a memorial hospital. It does not appear
from the resolution itself to whom the hospital is to be a
memorial nor that the money appropriated by the county
board of Lafayette county must be used for the purpose of
erecting a memorial contemplated by sec. 67.04 (1) (i).
If the money were actually expended for the erection

of a memorial, it might or might not be a memorial "to

the soldiers, sailors, marines and nurses, residents of the
county, who served the nation during any of its wars" even

though the memorial hospital association was formed "to
purchase, erect, establish and complete a hospital building
in the city of Darlington in the county of Lafayette, in
the state of Wisconsin as and for a suitable memorial to

all persons from Lafayette county, in the state of Wiscon
sin, who served the nation in World War I and World
War II and in our other wars" as indicated by the records
in the office of the secretary of state. The articles of Me
morial Hospital of Lafayette County could be amended to
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include various other purposes clearly not contemplated
by sec. 67.04 (1) (i) and the money be spent for one or

more of such other purposes.
It may be argued that the use of the money for a memo

rial in accordance with the provisions of sec. 67.04 (1) (i;
will be guaranteed by a contract between Lafayette county
and the "Memorial Hospital of Lafayette County" enterea
into pursuant to the provisions of sec. 45.055. However, the
validity of the bond issue must be determined from the pur
pose recited in the initial resolution and not by reference
to ancillary documents.

Moreover, while it appears reasonably clear from sec.
45.055 that the county board may make an appropriation
to any other unit of government or to any nonprofit corpo
ration mentioned therein and also may contract with any
other unit of government, it is not clear that the county
board may contract with a nonprofit corporation therein
mentioned.

In addition, the nature of the contract referred to in sec.
45.055 is speculative. From the fact that the statutes which
have been divided, amended and renumbered to become the
present 45.05 and 45.055 originated in ch. 598, Laws 1919,
it may be that the contract is one of the type mentioned
in 45.05 (5) quoted above.
There is the further possibility that notwithstanding its

derivation, sec. 67.04 (1) (i) would be construed to mean
that the memorial therein referred to for which a county
may provide or aid in erecting must be a memorial owned
and controlled by the county and not by a private nonstock
corporation. Statutes should not be construed to authorize
money raised by public taxation to be turned over to a pri
vate corporation, even for what impliedly has been held
to be a public purpose (XXI Op. Atty. Gen. 727), unless
it is apparent that such clearly was the intent of the legis
lature. Such authority should not rest upon inference or
the dubious application of rules of statutory construction.

Finally, as you have pointed out in your i-equest, if sec.
67.05 (7) is to be construed literally, the electors of a
county, by presenting a petition, could demand a referen
dum on a resolution to issue $5,000 worth of bonds where
the county alone was to provide the memorial, but could
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not insist upon a referendum on a resolution under which

the county would issue $100,000 worth of bonds to aid in
providing a memorial.
Perhaps the foregoing discussion raises more questions

than it answers, but it does not enumerate all of the diffi
culties inherent in the proposed project. In view of all
the difficulties, it is our present opinion that if bond pro
ceedings predicated upon the present initial resolution,
were submitted for examination pursuant to the provisions
of sec. 67.02 (3) this office would not feel justified in
specifically approving the validity of such proceedings and
impliedly approving public investment in the bonds result
ing therefrom.
JRW

Physicians and Surgeons—Optometry—XX Op. Atty.
Gen. 687 and XXVII Op. Atty. Gen. 319 are withdrawn to the

extent that they conflict with State ex rel. Harris v. Kindy
Optical Co., 235 Wis. 498.

Optometrist holding and using degree of doctor of op
tometry does not violate sec. 147.14 (3), Stats., provided
he clearly designates himself as an optometrist and does
not represent that he is a doctor in any branch of treat
ing the sick.

March 24, 1948.

DR. C. A. Dawson, Secretary,
State Board of Medical Examiners,

River Falls, Wisconsin.

You have inquired whether it is permissible for an op
tometrist to use the title of "Doctor of Optometry" or "Dr.

, Optometrist" in view of sec. 147.14 (3),
Stats., which reads:

"No person not possessing a license to practice medicine
and surgery, osteopathy, or osteopathy and surgery, un
der section 147.17, shall use or assume the title 'doctor'
or append to his name the words or letters 'doctor,' 'Dr.,'
'specialist,' 'M. D.,' 'D. 0.' or any other title, letters
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or designation which represents or may tend to represent
him as a doctor in any branch of treating the sick."

Your question has heretofore received careful consider
ation in two opinions of this office, XX Op. Atty. Gen. 687
and XXVII Op. Atty. Gen. 319, wherein it was concluded
that an optometrist could not use the doctor title because
optometry is the practice of medicine and optometrists treat
the sick within the meaning of sec. 147.14 (3) although not
licensed to practice medicine and surgery.

These opinions, however, were written before the deci
sion of the Wisconsin supreme court in the case of State
ex rel. Harris v. Kindy Optical Co., 235 Wis. 498, in which
it was held, among other things, that optometry is a me
chanical art requiring skill and knowledge of the use of in
struments designed to measure and record the errors and
deviations from the normal found in the human eye, and
that it is not a part of the practice of medicine or of the
treatment of diseases of the eye.
The Kindy Optical Co. case was a quo warranto action

commenced for the purpos.e of testing the right of a cor
poration to practice optometry through its licensed em
ployes. It was contended by the plaintiffs that optometry
is a profession and hence cannot be practiced by a corpo
ration. The supreme court disposed of this contention by
saying at page 501:

"* * * Optometry is readily distinguished from a pro
fession in the practice of which diseases of the eye are
treated. It is a mechanical art requiring skill and knowl
edge of the use of instruments designed to measure and
record the errors and deviations from the normal found
in the human eye. Although certain standards of educa
tion are prescribed by the statute, optometry is not a part
of the practice of medicine. Silver v. Lansburgh & Bros.
(App. D. C.) Ill Fed. (2d) 518. An optometrist can be an
employee. Tetting v. Hotel Pfister, Inc., 221 Wis. 141, 266

. N. W. 249; 1 Restatement, Agency, p. 494, §223. Our leg
islature has dealt with optometry as a skilled calling, not
as a profession involving a relation of special confidence
between practitioner and patient. There has been no at
tempt to classify optometry so as to prevent the engage
ment of optometrists by 'anyone,' including a 'person, firm
or corporation' to assist in a business in which such a calling
is naturally an accompanying factor. * * *"
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Again at page 502 the court said:

"We agi^ee with the observation made in the Silver Case,
supra, where the United States court of appeals of the Dis
trict of Columbia said: 'We have considered the cases, and
are of opinion the best considered adopt the view that op-
tometry is not "one of the learned professions."'
"The purpose of the legislation is to protect the public

against practice by unqualified persons, and to have op
tometrists who are able to measure defects of the eye and
to adapt the light waves which enter the eye in accord
ance with optical principles so as to produce focused and
single vision with the least abnormal exertion on the part
of the eye. Harrington's History of Optometry (1929), p.
24; Price v. State, 168 Wis. 603. 171 N. W. 77."

In view of the fact that the court considered optometry
not to be a learned profession and as not involving the
practice of medicine or treatment of diseases of the eye, it
was concluded that a corporation might properly practice
optometry through the medium of licensed employes. The
determination that optometry is not the practice of medi
cine or treatment of diseases of the eye forms the basis
for the court's conclusion on corporate practice, because if
the practice of optometry were any part of the practice of
medicine, corporate practice could not be countenanced un
der the generally accepted rule that a corporation cannot
engage in the practice of medicine even through licensed
employes. See 41 Am. Jur., Physicians and Surgeons §20,
page 149.

Hence if the optometrist indicates clearly that he is an
optometrist it cannot be said that his use of his doctor
title in connection therewith either represents or may tend
to represent him as a doctor in any branch of treating the
sick. In other words, the use of the doctor title or degree
by an optometrist no more represents or tends to repre
sent him as a doctor in any branch of treating the sick
than does the use of the doctor title by a clergyman hold
ing the degree of doctor of divinity or a college professor
having the degree of doctor of philosophy.

It perhaps should be stated that the decision of the Wis
consin supreme court does not stand alone although it may
not reflect the majority view today on corporate practice
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of optometry. For instance it was held in Sachs v. Board
of Registration (Mass.) 15 N. E. (2d) 473 that one who
practices optometry exclusively is not commonly to be con
sidered as practicing medicine since optometry in its origin
and nature is more akin to the physical science of optics
than to the science of medicine and its emphasis is on sup
plying physical means to aid bodily powers rather than
upon cure of disease.

In Martin et al v. Baldy et aL, 249 Pa. 253, 94 Atl. 1091,
it was held that an optometrist is not a "practitioner in
medicine" under a statute providing that it shall be un
lawful for any person to hold himself out as a practitioner
in medicine unless licensed under the medical practice act.
It was also there held that an optometrist who examines
the eye of a patient, either with or without the aid of ar
tificial means, and, in case he finds that the interior of
the eye is clouded and gives ground for suspicion that the
eye is diseased, advises the patient to consult a physician,
does not thereby "diagnose diseases" within the meaning
of a statute requiring that those who diagnose diseases shall
procure medical licenses.

We understand that there have been several prosecu
tions in Wisconsin of optometrists using the doctor title
and that such prosecutions have been successfully defended.
It should perhaps be added, however, that any optometrist
who falsely holds himself out to the public as having a doc
tor of optometry degree, when in fact he possesses no such
degree, is probably guilty of deceiving the public so as to
subject his optometric license to revocation for unprofes
sional conduct as defined in sec. 153.08 and that if he ad

vertises the need of glasses as a cure for headaches or other
bodily ailments he is probably violating both the optometry
law and sec. 147.14 (3).

It is apparent from a careful reading of the Kindy Op
tical Co. case, supra, and the cases cited in our opinions
that there is a split of authority on the question of whether
optometry constitutes the practice of medicine and that our
supreme court has not seen fit to follow the authorities and
reasoning relied upon by this office in writing the opinions
in XX Op. Atty. Gen. 687 and XXVII Op. Atty. Gen. 319.
It is therefore our duty to follow the decision of our court
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and to withdraw these opinions to the extent that they
conflict with the supreme court's ruling.
You are therefore advised that the use of the doctor title

by an optometrist actually holding such a degree is not in
violation of sec. 147.14 (3) provided he clearly designates
himself as an optometrist and provided further that he
does not represent in any way that he is a doctor engaged
in treating or attempting to treat diseases of the eye or
other bodily ailments.
WHR

Insane—Feeble-Minded—Parole—Superintendent of cen
tral state hospital has authority under sec. 51.21 (4), Stats.,
to grant temporary discharges to mentally deficient inmates
who have been transferred to the hospital from the state
prison, but may do so only after their prison sentences have
expired. He has no authority to grant temporary discharges
to inmates transferred from the colonies and training
schools, but if he believes they are proper subjects for tem
porary discharge they must be transferred back to the col
ony and training school for action by the superintendent

thereof pursuant to sec. 51.22 (4).

March 27, 1948.

A. W. Bayley, Director,

State Devartment of Public Welfare.

You have inquired with reference to whether or not the
superintendent of the central state hospital has authority
to grant temporary discharges to mentally deficient pa
tients transferred there from the northern and southern

colonies and training schools and if not, whether the pa
tients may be transferred back to the colony and training
school from which they came "on paper" only, so as to give
the superintendent of the latter institution power to grant
such temporary discharge.

Section 51.21 (4), Stats., relating to central state hos
pital, provides as follows:
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"All statutes relating to state hospitals, except section
51.12 (1), (2), (4) and (5), are applicable to the central
state hospital. Sections 51.13 (1) and (3) and 51.22 (U)
are applicable only to patients whose prison sentences have
expired."

Section 51.22 (4), which is referred to in the statute just
quoted, relates to the colonies and training schools and pro
vides in part as follows, so far as material to this question:

"The superintendent of either colony and training school
may grant any patient a temporary discharge if, in his
opinion, it is proper to do so. * * *"

The colonies and training schools are not "state hos
pitals," nor are they called such anywhere in the statutes.
The first sentence of sec. 51.21 (4) above quoted adopts by
reference only statutes relating to "state hospitals," and
hence is not sufficient of itself to make any of the statutes
relating to the colonies and training schools applicable to
central state hospital. However, the second sentence of
51.21 (4) specifically provides that sec. 51.22 (4) applies
to patients (at central state hospital) whose prison sen
tences have expired.
The purpose of including sec. 51.22 (4) in sec. 51.21 (4)

was to enable the superintendent of central state hospital
to parole inmates transferred from the state prison as men
tally deficient after their sentences expired. No one else could
do so. Since inmates of central state hospital who are there

pursuant to transfers from the colonies and training schools

have never had a prison sentence (at least, not during the
time when they are inmates of central state hospital), it is
considered that they are not within the scope and purpose
of sec. 51.21 (4). Therefore they can be granted tempo
rary discharges only by the superintendent of the colony
and training school from which they were transferred to
central state hospital.
For the same reasons given in our opinion to you dated

January 19, 1948,* the power of the superintendents of
the colonies and training schools to grant temporary dis
charges involves the exercise of judgment and is therefore

* Page 26 of this volume.
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nondelegable. It follows that the inmate must be transferred
back to the colony and training school in order that the su
perintendent thereof may observe him and determine
whether a temporary discharge is proper. This means, of
course, that he must be physically removed to the colony
and training school and not merely transferred "on paper."
WAP

Criminal Law—Lotteries—A contest awarding prizes for
the completion of a jingle, and open to those who purchase
tickets, is a lottery and in violation of art. IV, sec. 24, Wis
consin constitution, unless the contest is based upon definite
rules and standards by which the participants may be gov
erned, so that the result will be based upon skill rather
than chance.

March 29, 1948.

Wm. J. McCauley,
District Attorney,

Milwaukee, Wisconsin.

You have requested our opinion as to whether a jingle
contest in connection with a home show is a lottery. The

ticket to the show is in the following form:
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HOME SHOW

St. Alexander's Auditorium

S. 16th St. and W. Holt Ave.

TUESDAY, WEDNESDAY and THURSDAY

APRIL 27, 28 and 29, 1948 at 7:00 P. M.

EXHIBITS!—ENTERTAINMENT!—PRIZES!

1948 Style Master CHEVROLET SEDAN
GIVENAWAY! ^

o

COMPLETE LAST LINE OF JINGLE

BY THE BOTTLE OR BY THE CASE

IT'S MILLER HIGH LIFE BECAUSE OF

TASTE

WHEN ORDERING BEER REMEMBER THE

NAME

All jingles become property of St. Alexander's

Parish and cannot be returned and decision of

judges is final.

ADMISSION 83^
List of Prizes Tax 17^
on reverse side.

—over— TOTAL $1.00

o
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The reverse side of the ticket gives the list of prizes as
follows:

COMPLETE JINGLE AND WIN ONE OF

FOLLOWING PRIZES:—

1. CHEVROLET, 1948

2. Mix Master Value $37.50

3. Mix Master Value 37.50

4. Toast Master Value 19.95

5. Toast Master Value 19.95

6. Toast Master Value 19.95

7. Toast Master Value 19.95

8. Tip Toe Iron Value 17.65

9. Tip Toe Iron Value 17.65

10. K. M. HAIR DRYER 1 Value 14.95

Car will be displayed at King Braeger Co., 1802 W. Forest
Home Avenue after February 1, 1948.

Name

Address

The prizes listed are to be given to participants who com
plete the last line of the jingle set forth on the face of the
ticket.

Article IV, sec. 24, Wisconsin constitution, prohibits lot

teries. Whether the contest is a lottery depends upon
whether the essential elements—prize, consideration, and
chance—are present. Prize and consideration are clearly
apparent—the prizes are listed, and the consideration is
the dollar the participants pay for a ticket to the show.
The only question is as to whether eligibility of the parti
cipant to share in the prizes is based upon chance.
No rules governing the contest are set forth on the

ticket. No one examining it could ascertain what rules were
to govern the awarding of prizes for the completion of
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the jingle. In other words, no measure of skill is indicated.
The contestants are compelled to guess at what the judges
would use as a basis for awarding the prizes. Hence, the
distribution of prizes would be largely by chance. Schemes
wherein some skill is involved but the element of chance

is predominant in the awarding of the prizes have been
held to be lotteries.

In People v. Rehm (1936) 13 Cal. App. (2d) 755; 57 Pac.
(2d) 238, the court considered a contest involving some de
gree of skill and held it to be a lottery on the ground that
there was no standard by which one answer could be said
to be better or more appropriate than all the others. The
court was of the view that the awarding of the prize was
based upon chance, because the selection of the winning
answers depended less on the participant's skill than upon
the chance that he would happen to select the same answers
that had been chosen by the judges.
In National Conference on Legalizing Lotteries, Inc. v.

Farley (1938) 96 F. (2d) 861 the court considered a con
test which also involved a certain amount of judgment and
skill. The scheme was held to be a lottery on the ground
that the judges would be compelled to award the prizes not
on the merit of the answers, but almost entirely upon
chance, for there were no fixed standards except the indi
vidual points of view of the judges. This case was cited with
approval in a recent opinion by this department to your
office.*

Although the facts in the two cases just cited are not
identical with the contest we are dealing with here, never
theless, the reasoning employed by the courts would be ap
plicable in any of these situations. The principle to be de
rived from these cases is that recognized standards of merit
must be established in order that the contest be one of skill

rather than a lottery.
Contests involving some degree of skill have been ana

lyzed by numerous text writers and authorities. See Wil
liams, Flexible Participation Lotteries, Thomas Law Book
Company (1938), and article by the same author in The
Lawyer, November 1941. See also 4 George Washington

♦ Page 126 of this volume.
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Law Review 475, 494 where the author makes the following
comments in regard to "best" contests:

"* ♦ * If clear and definite rules are laid down to guide
the contestants and impartial judges are selected in ad
vance, there is reasonable assurance that skill will decide
the winner, providing, of course, that the whole scheme is
susceptible of the application of intelligence. Thus, the
latest assault upon the lottery laws are schemes simulating
the Irish sweepstakes. A number of poorly drawn cartoons
are set forth, and the contestant may select the "best" title
for each from a list of 20 suggested titles. But practically
each title could fit any of the cartoons. There is no possi
bility of exercising skill. Any combination might be se
lected, and the judgment must necessarily be by caprice."

See also 45 Harvard Law Review 1196, 1217, where the
author makes the following comment:

"Where jud^ent must be exercised by the participants,
but they are without sufficient data to exercise an informed
judgment, the contest is a lottery."

Prize contests of various kinds are discussed at some

length and with citations of authority in Socolow, The Law
of Radio Broadcasting (1939), Baker Voorhis and Com
pany, Vol. 2, §§ 504 and 505, p. 901 etseq.
See also 34 Am. Jur. 649, § 6, which states that in contests

involving mixed chance and skill the weight of authority is
that such schemes are lotteries where chance is the domi

nating factor, and 34 Am. Jur. 655, § 12, which states that
the weight of authority in America holds guessing contests

to be a lottery.
On the basis of the above authorities, it is our conclusion

that unless the contest outlined in your request is based
upon definite rules and standards by which the participants
may be governed, so that the result will be based upon skill,
it must be condemned as a lottery. In the absence of such
standards the element of chance is clearly present, because

the selection of the winners of the contest is dependent upon
the caprice or whim of the promoters.
ES
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Trust Funds—Board of Vocational and Adult Education
—State board of vocational and adult education has au
thority to invest the trust fund created by ch. 514, Laws
1947, in accordance with the provisions of sec. 320.01 of
the statutes relating to trust fund investments.

March 30,1948.

C. L. Greiber, Director,
State Board of Vocational and Adult Education.

Chapter 514, Laws 1947, created a trust fund for the
benefit of Leonard Dotson to compensate him for injuries
received while he was a ward of the state. The act also
made an appropriation to the state board of vocational and
adult education. The said ch. 514, Laws 1947, reads as
follows:

"An Act to create 20.33 (11) of the statutes, creating a
trust fund for the benefit of Leonard Dotson to compensate
him for injuries received while a ward of the state, and
making an appropriation to the state board of vocational
and adult education.

"The people of the state of Wisconsin, represented in sen
ate and assembly, do enact as follows:

"Section 1. 20.33 (11) of the statutes is created to read:
"20.33 (11) On the effective date of this subsection

(1947), $5,000, irrevocably, in trust for the benefit of Leon
ard Dotson to compensate him for personal injuries sus
tained in October, 1930, while a ward of the state at the
Wisconsin industrial school for boys. The board shall in
vest such portion thereof at it may deem advisable and pay
to or for the benefit of said Leonard Dotson, at such times
as it may determine, the income therefrom and all or such
portions of the principal as it may deem advisable for the
best interest of said Leonard Dotson. Any sum unexpended
on the death of said Leonard Dotson shall, after payment
of funeral expenses, revert to the general fund.
"Section 2. Acceptance by said Leonard Dotson of the

creation of this trust shall operate as a full and complete
release to the state of Wisconsin of_ all claims of Leonard
Dotson for and on account of such injuries and the treat
ment or lack of treatment thereof."

You have requested an opinion from this ofiice relative
to the responsibility and authority of the state board of vo-
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cational and adult education in this matter and particularly
the authority of said board with reference to the invest
ment of the fund.

While the provisions of the aforesaid act are somewhat
unusual, it is clear that the legislature intended thereby to
constitute the state board of vocational and adult education
as trustee of an express trust created for the benefit of
Leonard Dotson. There being nothing in the constitution to
prevent it, the state or one of its agencies can act as a
trustee. Restatement, 1 Trusts, sec. 95. The state has so
acted in the past. Comstock v. Boyle, 144 Wis. 180.

"* * * The elements of a trust are:
"(1) a trustee, who holds the trust property and is sub

ject to equitable duties to deal with it for the benefit of
another; (2) a beneficiary, to whom the trustee owes equi
table duties to deal with the trust property for his benefit;
(3) trust property, which is held by the trustee for the
beneficiary. Restatement, 1 Trusts, p. 13, sec. 2, comment

Boyle v. Kempkin (1943), 243 Wis. 86, 9 N. W. (2d) 589.
See Restatement, 1 Trusts, sec. 15; also 1 Scott, Trusts, p.
Ill, sec. 14, and cases cited in note 8, Restatement, Con
tracts, sees. 133-147; 2 Williston, Contracts, sees. 347-351,
and sec. 356." Sutherland v. Piemer, 249 Wis. 462 at 467.
24 N.W. (2d) 883.

A settlor can also be the trustee. Estate of Horkan, 193
Wis. 286, 214 N.W. 438, Restatement, 1 Trusts, sec. 17. In
this case the state board of vocational and adult education,
a state agency, is the trustee. The $5,000 appropriation con
stitutes the trust fund and Leonard Dotson is the benefi
ciary or cestui que trust.

Sec. 20.33 (11), quoted above, plainly provides that the
board shall invest such portion of the trust fund as it may
deem advisable, and at such times as it may determine, pay
to, or for the benefit of Leonard Dotson, the income and all
or such portions of the principal as it may deem advisable
for the best interests of said Leonard Dotson.

Sec. 320.01 provides that trustees may invest the funds
of their trusts in accordance with the provisions pertain
ing to investments contained in the instrument under which
they are acting, or in the absence of any such provisions,
then in securities specified in said section. Ch. 514, Laws
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1947, does not indicate in what manner the $5,000 trust
fund shall be invested by the state board of vocational and
adult education. Chapter 320 does not provide that it shall
apply to the state or any of its agencies when acting as
trustee. However, it is our opinion that if an agency of the
state acts as the trustee for an individual, as the state board
of vocational and adult education will act for Leonard Dot-

son, it acts in a proprietary capacity rather than a sov
ereign capacity. When the state acts in a proprietary capa
city it is bound by the same rules as those which it applies
to its citizens. Fulton v. State Annuity and Investment
Board, 204 Wis. 355, 236 N.W. 120.
Even though sec. 320.01 were held to be a general statute

which did not apply to the state, it probably would be ad
visable for your board to be guided thereby in the invest
ment of the trust fund created by ch. 514, Laws 1947.
The specific problem raised in your request involved the

authority of your board to invest the trust fund. It is our
opinion, as expressed herein, that the state board of voca
tional and adult education does have authority to invest
such fund and that in making such investment it should be
guided by the provisions of sec. 320.01 of the statutes.

Other specific questions in reference to the administra
tion of this trust may arise in the future. However, rather
than attempt at this time to anticipate all of those questions
and supply the answers, it is deemed advisable to consider
each problem when and if it arises.
JEW
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Intoxicating Liquors—Restrictions near Schools and
Churches—The distance mentioned in sec. 176.05 (9m),
Stats., must be measured from the closest point on the line
indicating the edge of the parcel of real estate on which
the school, church or hospital is located, by the shortest
route along the highway to the closest entrance of the li
censed premises, and not from the school, church or hos
pital building itself.

March 31, 1948.

0. Strossenreuther,
Distnct Attoi-ney,

Shawano, Wisconsin.

You ask us for our opinion on the following question: Is
the distance mentioned in sec. 176.05 (9m) as created by
eh. 348, Laws 1947, measured from the closest entrance of
the tavern premises along the shortest route of the highway
to the school, church or hospital building proper, or to the
closest extremity of the premises upon which such build
ing is located?

Facts as stated by you, and which we consider important
in considering the question submitted, are to the effect that
the shortest distance from the nearest entrance of a certain
building located on Main Street in Shawano measured along
the highway to the northwest corner of real estate which
abuts on Main Street and which constitutes part of a parcel
on which is located a schoolhouse facing on another street,
is 202 feet. Likewise the shortest distance from the nearest
entrance of said building along the highway to the north
east corner of real estate which abuts on Main Street on
which is located a church and parsonage, is 292 feet. The
distance from the closest entrance of said building to the
nearest point of said school building proper, or to either
the parsonage or church building proper, exceeds 300 feet.
The building referred to is being, or has been, remodeled for
use as a tavern and the question arises whether a retail
"Class B" license can be issued for said premises.
The applicable statute is sec. 176.05 (9m) which reads

as follows:
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"(a) No retail 'Class A' or 'Class B' license shall be is
sued for premises less than 300 feet from any estab
lished public school, parochial school, hospital or church.
Such distance shall be measured via the shortest route along
the highway from the closest point of the boundary of such
school, church or hospital to the closest entrance to such
premises.
"(b) This subsection shall not apply to premises licensed

as such on June 30, 1947."

The distance mentioned in sec. 176.05 (9m) must be
measured from the closest point of the boundary of a school,
church or hospital measured by the shortest route along
the highway to the closest entrance of the premises to be li
censed. The word "boundary" as used in sec. 176.05 (9m)
means the line indicating the edge of the parcel of real es-
state on which the school, church or hospital is located and
does not refer to the building itself. This necessarily follows
from the language used in that portion of the statute which

states that the distance shall be measured from the closest

point of the boundary of such school, church or hospital.
The word "boundary" is seldom, if ever, used to refer to a
building itself, and had the legislature intended that to have
been the case it could simply have said that the distance
should be measured from the closest point of the school,
church or hospital, which is the way the statutes read in
many states. Instead, the legislature included the word
"boundary" and it is commonly understood to mean that
which marks the confines of a parcel of real estate. "A boun
dary is a line or object indicating the limit or furthest ex
tent of a tract of land or territory." 11 C.J.S. 538. Such
meaning must be given to the word "boundary" as it ap
pears in sec. 176.05 (9m) in view of the statutory direction
(sec. 370.01 (1)) that all non-technical words and phrases
shall be construed and understood according to the common
and approved usage of the language.
Such authority as we have been able to find, nearest in

point, supports our conclusion. In United States v. Johnson,
12 App. D. C. 92, the statute provided that no license should
be granted for sale of intoxicating liquors at any place
within one mile of the Soldier's Home property. It was held
that this was to be measured from the outer wall of the
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enclosure of the property. In Boards of Trustees v. State
Board, 1 Cal. (2d) 784, 37 P. (2d) 84, 96 A.L.R. 775, the
statute made it a misdemeanor to sell or otherwise dispose
of intoxicating liquors upon or within one and one half
miles of the university grounds or campus upon which are
located the principal administrative offices of any university
having a certain size enrollment. The court held the dis
tance was to be measured from the campus limits. In Rice
V. Board of License Commissioners, 36 R. I. 50, 88 A. 885,
Ann. Gas. 19160,1189 the statute provided no liquor license
should be issued to a place within 200 feet of the premises
of any school measured by any public traveled way. The
court held that the word "premises" included the school
yard, driveway and paths. The theory that the distance
should be measured from the building itself obviously would
apply with greater force where the statute applicable pro

vides the licensed building is to be a certain distance from
the school or other "premises" than where, as here, it is
to be measured from the closest point of the "boundary" of
such school or other institution.

The conclusion reached is also in accord with the obvious

intent of the legislature in enacting sec. 176.05 (9m). The
purpose of a statute of this nature is to protect schools,
churches and hospitals from any detriment which may arise
from the conduct of a liquor business within the immediate
vicinity of these institutions. It is as important to extend
this protection to the grounds which surround them as it is
to extend it to the buildings themselves. So far as school
children are concerned, as you very ably point out in your
letter to us, they habitually use the entire school play
ground, and if the statute is to be construed so the distance
is to be measured from the school building it is possible that
in some cases the entrance to a tavern might be located
right on the edge of the playground, and as you further
state, the influence of the tavern could be exerted upon the
child on the playground as well as at his seat in the class
room. Equally important considerations justify keeping
places that sell intoxicating liquors from encroaching upon
the yards surrounding churches and hospitals.

Statutes of the kind here involved are always liberally
construed in favor of the schools, churches and other insti-
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tutions benefitted thereby and against the tavern keeper.

Morse v. Liquor Control Commission, 319 Mich. 52, 29 N. W.
(2d) 316, 822; Re Place 27 App. Div. 561, 50 N.Y.S. 640,
affirmed 156 N.Y. 691, 50 N.E. 1121; People ex rel. Clausen
V. Murray, 16 Misc. 398, 38 N. Y. S. 609, affirmed 39 N. Y. S.
1130; XXXVI Op. Atty. Gen. 104, 106.

We therefore advise that on the basis of the facts you
have given us, the proposed tavern premises would be less
than 300 feet from a school and church, as provided by sec.
176.05 (9m) and that no retail "Class A" or "Class B" li
cense could be issued for such premises.
WET

Criminal Law—Courts—Sentence—Home for Women—

Section 359.051 (3), Stats., applies only to criminal offenses
the minimum punishment for. which is one year's imprison
ment. Justice courts and courts exercising justice court ju
risdiction are without jurisdiction to sentence to the home
for women. Sentences to the home for women by courts hav
ing jurisdiction to sentence to a state prison are erroneous,
but not void, if for a term of less than one year. No court
has jurisdiction to sentence to the home for women for vio
lation of a municipal ordinance.

April 5, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You have requested an opinion with reference to sees.
359.051 (3) and 359.053 (2), Stats., which provide as
follows:

"359.051 (3) In lieu of the penalty provided by statute,
or city or village ordinance, under which said offender is
tried, the court may commit any female person except those
convicted of murder in the first or second degree to the
home for women for a general or indeterminate term, which
term shall not exceed 5 years in any case, subject to the
power of release from actual confinement, by parole or ab
solute discharge by the state department of public welfare
or by pardon, as provided by law."

"359.053 (2) All commitments to the Wisconsin home for
women shall be for one year or more."
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You inquire whether these two sections are in conflict,
and specifically whether any person can be committed to
the Wisconsin home for women for a period of less than
one year.

Section 359.051 (3) was formerly sec. 54.03 (3), Stats.,
1945. As we understand the opinion of the supreme court
in State ex rel. Maloney v. Proctor (1946), 249 Wis. 377,
on rehearing, the court apparently held that sec. 359.051

(3) applies only to offenses as to which the minimum pen
alty is one year's imprisonment. As thus interpreted, there
is no conflict between the two statutes above quoted, and
it is error to commit a person to the home for women for a
a term of less than one year.

Section 359.053 (3) provides in part, "Female persons
over 18 years of age shall be committed to the Wisconsin
home for women." This sentence was formerly sec. 54.02
(3), Stats. 1945, and was in force and effect at the time
of the decision in State ex rel. Maloney v. Proctor, cited
above. Notwithstanding this provision, the supreme court
held that female offenders are nevertheless subject to be
sentenced to the county jail where the sentence is for less
than one year.
You state further that several courts have been commit

ting female offenders to the home for women for periods of
less than one year. Under the case cited these sentences are
erroneous and subject to being reversed on appeal by the
state, but in the absence of such appeal they must be hon
ored, providing the court is one which has jurisdiction to
sentence to a state prison. XXII Op. Atty. Gen. 28; XXII
Op. Atty. Gen. 737; XXIV Op. Atty. Gen. 371. But justices
of the peace and courts exercising the jurisdiction of jus
tices of the peace have no jurisdiction to sentence offenders
to the Wisconsin home for women and such commitments

may not be honored by the institution since to do so would

constitute false imprisonment. The district court of Mil
waukee county has jurisdiction to sentence to a state prison
and its commitments may be honored. The lower branch of
the superior court of Dane county has no jurisdiction to sen
tence to the home, as held by the supreme court in State ex
rel. Maloney v. Proctor, supra. As a general proposition, the
lower or justice court branches of county, municipal, and
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superior courts exercise only justice of the peace jurisdic
tion and cannot commit to the home. If a doubt arises in any
case, it is suggested that you contact this office for advice
before receiving the inmate.
I should add further that on the basis of the decisions in

State ex rel. Mcdoney v. Proctor, supra, and State ex rel.
Keefe v. Schmeige (1947), 251 Wis. 79, it is apparent that
no woman may be committed to the home for violation of a

municipal ordinance and any such commitments should be
refused by the superintendent.
WAP

Savings and Loan Associations—Loans—Membership—
A savings and loan association can loan money only to

members. Sees. 215.07 (1), 215.14, and 215.15.
One must become the holder of stock to become a mem

ber of a savings and loan association.
Where a member of a savings and loan association sells to

a nonmember real estate mortgaged to the association to
secure a loan from it, the association can demand payment
of the loan prior to the due date only if there is a provision
in the note or mortgage or in the articles or by-laws which
has the effect of making the note become due and payable
in such event. Otherwise it could not.

April 6. 1948.
Robert C. Schissler,

Commissioner of Savings and Loan Associations.

We have your recent letter asking for an opinion regard
ing the following questions:

1. Who may borrow money from a savings and loan as
sociation?

2. How is membership established in a savings and loan
association?

3. When a member of a savings and loan association
mortgages his property to the association and subsequently
sells the property to a nonmember who declines to become
a member of said association, can the association demand
the payment of the loan prior to its due date?



198 Opinions of the Attorney General

As to question 1: At an early date the attorney general
ruled that a building and loan association could loan money
only to members. VI Op. Atty. Gen. 751; 1902 Op. Atty.
Gen. 104. The opinion first cited proceeded upon the theory
that the statutes then in force gave express authority to
make loans to members but no statutory authority was
given to make loans to anyone else and for that reason no
power existed to make loans to nonmembers. Our statutes
still give a savings and loan association express power to
make loans to members (sees. 215.07 (1), 215.14, 215.15)
but we have been unable to find any statute which gives au
thority to make loans to nonmembers. Following the same
line of reasoning as was followed in the opinion first cited
we advise that loans may be made only to members.
In Boleman v. Citizens' L. & B. Ass«. (1902), 114 Wis.

217 the court said when one Bullman made application for a
loan he was chargeable with knowledge that the association
had no right to loan money except to members; that his ap
plication for a loan was virtually an application for mem
bership in the corporation; that the application, the loan,
and the issue of stock must be considered as one transaction
and made him a member of the corporation; that a person
may become a member for the mere purpose of and at the
time of obtaining a loan. (Emphasis ours.)
The limitation that a building and loan association can

properly loan money to members only is in accord with the
general rule. Sundheim, Building and Loan Associations
(3rd Ed.) § 113.

As to question 2: Sec. 215.26 (1) provides that the ar
ticles of association or by-laws of each association must
specify the manner in which persons may become and cease
to be members. One may become a member of a savings and
loan association "in such manner as may be prescribed in
the by-laws." Sec. 215.20.
We are advised that the by-laws of associations usually

provide that a person may become a member by subscribing
for and becoming an owner of stock.
The requirement that one become the holder of stock as

a condition of membership would seem to be mandatory. All
authorities agree that this is one of the essentials of mem
bership. Thus in Endlich on Building Associations (2nd
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Ed.) it is said in § 45 that membership in a building asso
ciation, which is his term for a building and loan associa
tion, is acquired in the same manner in which membership
is acquired in other corporations, by becoming the holder
of its stock. In 12 C.J.S. (Building and Loan Associations)

§ 16 it is said that a person acquires membership in a build
ing and loan association by obtaining and holding its stock.
The same statement appears in Sundheim on Building and
Loan Associations (3rd Ed.) § 22 where it is said:

"Membership in a building and loan association is ac
quired in the same manner as in all other corporations for
profit, by becoming holders of its capital stock, there being
no substantial difference between members and stock
holders."

This fits in with the fundamental idea of building and
loan associations. A building and loan association is a mu
tual organization created for the purpose of accumulating
funds from its members to be loaned to members to enable

them to purchase or build dwellings on real estate. See 12
C.J.S. (Building and Loan Associations) § 1; Leahy v. The
National Building & Loan Association, 100 Wis. 555 at 565.
It is also recognized that "it is a part of the fundamental
law governing these associations that all the members par
ticipate in the profits and bear the losses in proportion to
the stock held." 9 Am. Jur. (Building and Loan Associa
tions) § 11, p. 105. It is obvious that if one could be a mem
ber without being a stockholder it would run counter to the
fundamental concepts mentioned.

Further, the statute places the power to vote in those who

are members. Sec. 215.20. This affords a strong indication
that to become a member one must become a stockholder

because it would be very unlikely that it would ever be con
templated that non-stockholders could be members, because
if they could, they would then have the power to vote and
it would be possible that control of the corporation could
thereby be placed in the hands of such non-stockholders.
The fact is that the section referred to specifically indicates
that a member must be a stockholder, for it states that each
member shall have one vote "for each $100 or fraction
thereof appearing in his name on the books of the associa-



200 Opinions of the Attorney General

tion except that each member shall have at least one vote."
The reference to each $100 or fraction thereof is, of course,
to paid-up or installment stock.

In Leahy v. The National Building & Loan Association,
supra, the coui*t said building and loan associations are the
only corporations that can issue their capital stock before
it is paid for.
As to question 3: The association could demand payment

of its loan to the member prior to the due date under cir
cumstances such as mentioned in your third question only
if there is a provision in the note or mortgage or in the
articles or by-laws which has the effect of making the note
become due and payable upon the happening of the events
mentioned in said question. Otherwise it could not.
When a member sells to a nonmember real estate which

is mortgaged to a building and loan association to secure
a loan from the association, the member in absence of an
agreement with the association or other special circum
stances, still remains liable on the note, and the real estate
in any event remains subject to the mortgage. See 9 Am.
Jur. (Building and Loan Associations) § 60; 12 C.J.S.
(Building and Loan Associations) § 70. In Sundheim on
Building and Loan Associations (3rd Ed.) § 175 it is said:

"A building and loan association may enforce its mort
gage against the land, according to its terms, after it has
been conveyed by the mortgagor, subject to the mortgage,
though the transferee is not, and never has been, a member
of the association."

WET
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Oil Inspection— Inspection fees may be collected
under sec. 168.12, Stats., for inspection of a commingled
petroleum product even though the commingled product
does not meet the standards prescribed by sec. 168.04 for
gasoline and kerosene.

April 8, 1948.
Lawrence C. Whittet, Svipervisor,

State Oil Inspection Bureau,

You have asked whether your bureau is entitled to charge
an inspection fee on the total gallonage of a commingled
petroleum .product when it does not meet the specifications
of either gasoline or kerosene as set out in sec. 168.04, Stats.
Your problem arises because sec. 168.12 (1) provides fees

for inspection of "gasoline and kerosene."
Gasoline and kerosene are not expressly defined in chap

ter 168. Sec. 168.01 (2) provides that the term "petroleum
product" shall mean gasoline and kerosene. The terms "pet
roleum products" and "gasoline or kerosene" are used more
or less interchangeably throughout the chapter.
The minimum standards for gasoline and kerosene which

may be lawfully sold under such designations in this state
are fixed in sec. 168.04. If it were ruled, however, that the
terms "gasoline and kerosene" as used in sec. 168.12, relat
ing to inspection fees, were limited to products which could
meet the specifications of sec. 168.04, the practical result
would be that no inspection fees could be charged for in
spection of any products which are rejected for sale as gaso
line and kerosene under sec. 168.07. This, we think, would
be obviously contrary to the purposes and objectives of the
chapter which requires the inspection of petroleum products
to determine whether they do or do not meet the standards
fixed by statute. We do not believe that the standards pro
vided in sec. 168.04 were intended as a definition limiting
the powers of inspection to products which do meet those
standards, since that could not be ascertaineid until the in
spection had been made.
The terms "gasoline and kerosene" have a common mean

ing which may include liquids not conforming to the statu
tory standards. Webster's New International Dictionary
(Unabridged) defines "gasoline" and "kerosene" as follows:
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"Gasoline. A volatile, inflammable, liquid hydrocarbon
mixture used as a fuel, esp. for internal-combustion engines,
as a solvent for oils, fats, etc., and as a carburetant; * * *"
"Kerosene. A thin mineral oil used for burning in lamps,

and also in oil stoves and some internal-combustion en
gines; * * *"

In order to arrive at a common sense meaning of the pro
vision relating to inspection fees, we believe it is necessary
to assume that the legislature there used the terms gasoline
and kerosene in their common meaning, so as to cover any
liquid which is required to be inspected under the chapter.
As pointed out in Boynton Cab Co. v. Neubeck, 237 Wis.
249, 257-258, 296 N.W. 636:

"* * ♦ where the language thereof is capable of more than
one interpretation it must be read in the sense which is in
harmony with the subject matter, and the general purpose
and object of the legislature in enacting the statute, and
must be given a fair and reasonable construction with the
view of effecting that purpose and object. * * *"

The same considerations as are raised by your question
were involved in XXVIII Op. Atty. Gen. 535, 538 in which
we said:

"* ♦ ♦ The inspection is imposed for the protection of the
purchasing public. It is not for the protection of the whole
saler in dealing with the refinery. State v. Bartles Oil Co.,
132 Minn. 138, 155 N. W. 1035, 1036. When gasoline and
naphtha are to be blended by a wholesaler before being of
fered for sale as a motor fuel, it is apparent that an inspec
tion of such products before that process could serve no
useful purpose. A statute should not be construed so as to
work an absurd result. Carchidi v. State, 187 Wis. 438, 443,
204 N.W. 413. A statute should be construed to give effect
to its leading idea and the whole brought into harmony
therewith if reasonably practicable. McCarthy v. Steinkell-
ner, 223 Wis. 605, 615, 270 N.W. 551. Since the mixture re
sulting from the blending of petroleum products of different
qualities must be inspected before being sold or offered for
sale, such inspection affords the protection to the purchas
ing public which ch. 168 was intended to provide. * * *

((* * «

"If a wholesaler chooses to change the nature of a prod
uct which has been inspected, it would seem that he should
bear the cost of the inspection which such mixing necessi-



Opinions of the Attorney General 203

tated. See Kentucky Independent Oil Co. v. Thiel, 181 S.W,
982, 168 Ky. 65. * * * Hence it appears that the inspection
fee should be computed upon the basis of the total gallonage
contained in the bulk tank after such mixing even though
one of the products which constitutes such total was once
inspected."

While the provisions of ch, 168 were amended after the
issuance of the above opinion by ch. 265, Laws 1941, we do
not believe the objective of the law was changed.

It is our opinion that where inspection of a commingled
product is required by statute, inspection fees are author
ized by sec. 168.12, Stats.
BL

Loans—Discount Loans—Insurance—Conversion Cover
age—Insurance against loss resulting from conversion, em
bezzlement or secretion of automobile by retail purchaser
or borrower in lawful possession under conditional sale,
mortgage or other pledge is "insurance on property" within
meaning of sec. 115.09 (7) (f). Stats., and may be lawfully
required of a borrower by licensee or permittee under said
chapter.

April 9,1948.
William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

Being concerned with the enforcement of ch. 115, Stats.,
by reason of sees. 115.07 (3) (g) and 115.09 (10), you have
requested my opinion as to whether a licensee or permittee
under said chapter may lawfully require a borrower to pro
vide conversion insurance coverage on an automobile given
as security for a loan. The form of policy endorsement com
monly used insures the interest of the lender against "loss
or damage, hereinafter called loss, resulting from conver
sion, embezzlement or secretion of such automobile (s) by
a retail purchaser or borrower in lawful possession thereof
under a conditional sale, mortgage, lease or lien agreement:"
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Section 115.09 (7) (f), created by eh, 462. Laws 1947,
provides as follows:

"A licensee may require the borrower to provide insur
ance on property other than household goods, given as se
curity for any loan made under this section, provided that
the amount and term of such insurance and the risks cov
ered thereby shull he related to and commensurate with the
amount and term of the loan and the type and value of swh
property. The licensee may accept, but shall not require,
term insurance on the life of the principal borrower in
amounts not exceeding the declining unpaid balances of the
loan, and insurance against liability arising out of the own
ership or maintenance of any motor vehicle given as se
curity for the loan. Any insurance permitted hereunder
shall be effected at standard and lawful premiums through
any licensed insurance agent or company selected by the
borrower. The purchase of such insurance through the li
censee or an agent or broker designated by the licensee shall
not be a condition precedent to the granting of the loan. If
a borrower procures insurance through the licensee or an
officer or employe or an affiliate of the licensee, the licensee
shall deliver to the borrower within 20 days after the mak
ing of the loan, an executed copy of the insurance policy or
certificate of insurance, and the cost of such insurance shall
be shown in the statement delivered to the borrower re
quired under subsection (8) (a). The premiums on such
insurance and any commissions thereon may be received by
the licensee in addition to the charges othei^wise authorized
under this section. The provisions of this paragraph shall
not be deemed to alter or amend the statutes of this state
relating to insurance or to affect the power of the commis
sioner of insurance to grant, revoke, or deny licenses."

The question in its narrowest form may be thus ex
pressed : Is "conversion insurance" "insurance on property"
within the meaning of sec. 115.09 (7) (f), Stats?
The question has arisen by reason of the position taken

by the supervisor of consumer credit of the banking depart
ment of the state that conversion insurance, to quote him,
is 'insurance on the borrower's integrity, and not on the
property." His position is set out in a letter to this office
in which his conclusion is supported by these statements:

1. "It was [the] opinion [of a representative of the de
partment of insurance] that conversion insurance was in
surance on the borrower's integrity. * * *
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2. "The best evidence [that a rider providing coverage
for conversion is insurance on the borrower's integidty and
not on the car] is that the standard insurance policy speci
fically excludes conversion insurance, and conversion insur
ance is always covered by a rider.

3. "If a separate policy were to be written covering only
conversion insurance * * * It would not be insurance on the
property.

4. "* * * the expression [115.09 (7) (f)] 'on property'
* * * does not suggest that the owner shall be required to
insure against his own dishonesty. * * *

5. "This requirement [delivering copy of policy to
owner] is intended to give the borrower information as to
his protection under the insurance, and * * * the borrower
has no protection under conversion insurance. * * *

6. "Conversion insurance subjects the borrower to * * *
lawsuit * * * in case the automobile disappears and the bor
rower is suspected of having concealed it.

7. "* ♦ * borrower has a right to select his ovm agent, and
the right to select one's own agent presupposes the idea that
the purchaser is buying insurance for himself, not for
someone else. ^

8. 'The purpose of [sec. 115.09 (7) (f)] was to permit
the lender to require the usual form of insurance under
which the owner of the property is the one primarily pro
tected and the lender is protected only incidentally.'

I am of the opinion that "conversion insurance" is "in
surance on property" within the meaning pf the latter
phrase as used in the statute in question. Accordingly, li
censees and permittees under said chapter may lawfully
require borrowers to provide such coverage on automobiles
given as security for loans.
The problem of construction presented is primarily con

cerned. with determining in what classification or category
automobile conversion insurance normally belongs.

Neither the phrase "insurance on property" nor the word
"insurance" is defined by statute. By sec. 370.01 (32), the
word "property" is to be construed to include real and per
sonal property. The context of the statute in question
clearly implies that the word "property" at least includes
personal property such as automobiles.

While it is impracticable to attempt a comprehensive defi
nition of "insurance" suitable for all possible purposes, the
word as used in the statute in question is doubtlessly em-
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braced in the following definition from Bouvier's Law Dic
tionary :

Insurance is a contract whereby, for an agreed premium,
one party undertakes to compensate the other for loss on a
specified subject by specified perils."

In the instance under consideration, all of the elements of
the definition are present: The "specified" subject is the
automobile, and the specified peril is the possible dishonest
act of the borrower.

Insurance is classified by leading text writers and au
thorities on the subject of insurance law into several natural
basic divisions. The rationale for such classifications is
persuasive.

Vance, in his Handbook of the Law of Insurance (1930),
speaking of the kinds of insurance contracts, says
(page 63):

kinds of insurance contracts written in
modern times are almost as numerous and varied as are

interests that are subject to the risk of uncertain

* ̂  ?®^,,^onvenience in treatment they maybe assembled in three great groups: (1) Contracts of
the most ancient forms of in-

bpv nf insurance, as well as a vast num-
cfo9P?)/ Contracts of liability insurance.Closely alan to property insurance, and likewise assumino-

S  (3) Contracts ofbioad term that may include not only policies payable on
fn insured, but also those promisingto make specified payments in case of accidental injury ill
ness, or disability for other causes." (Emphasis ours)
At pages 38-39 of the same work, the author discusses

the classifications of insurance. The three broad classifica
tions set forth above are broken down in this manner:

I. Insurance against: A. Loss or impairment of existinn
property interests due to: Marine perils, fire, lightninTtw^
and*^rir!t-^ eart^uake, explosion, glass breakage, strikes
ov contracts, insolvency of debt-

ap-erafs, defective land

■n It against loss of earning power due to • A
of Old C. Ill health,*
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"in. Insurance against liability, or loss of immunity, such
as: A. Employers' liability, B. Workmen's compensation, C.
Liability for damage to persons or property from operating
automobiles, * * (Emphasis ours)

At page 69, paragraph 28 of the same work, the essence
of the contract of insurance is discussed:

"In common parlance it is said that certain property is
insured, or that a life is insured, but this is inaccurate. * * *
every contract of insurance is between two persons, and
contemplates insuring one of them against loss that may be
suffered with reference to a certain designated property, or
other interest. * * * 'The subject-matter of insurance is a
different thing from the subject-matter of the contract of
insurance. The subject-matter of insurance may be a house
or other premises in a fire policy, or may be a ship or goods
in a marine policy. These are the subject-matter of insur
ance, but the subject-matter of the contract is money, and
money only.' " (Emphasis ours)

The thesis of another division of Vance which has an im
portant bearing on our question is this (page 75, para
graph 30):

"The basis of the contract of insurance on property is in
demnity. * * * _ . • I.- 1,
"No person may secure insurance upon property in wnicn

he has no interest. , ̂ a. * • •
"The value of the interest destroyed * * ♦ is, in every

case * * * the limit of recovery under a contract of insur
ance upon such interest. * * *
"The insurer is entitled to be subrogated to any claim

whereby the insured, who is indemnified under the terms of
the policy, might have had his loss reduced or made good
by some third party."

A multi-volume treatise by Appleman on Insurance Law
and Practice (1941) is perhaps one of the most compre
hensive works to be found on the subject. He classifies in
surance in these categories; (1) Personal insurance, (2)
property insurance, (3) casualty insurance, (4) commercial
insurance and bonds. Discussion of these classifications in
the author's preface, Vol. 1, shows the basic factors which
characterize and distinguish "property insurance," as he
uses the term, to be the same as those relied on by Vance in
his work. In §§ 3215, 3618, Vol. 5; 3884-5, 4078, n21, 4079,
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n35, Vol. 6; and 7527, Vol. 13 (Appleman) various cases
are cited in support of text statements involving automobile
conversion policies. All these sections are treated by the
author under the title of "property insurance." Part 16,
Ch. 115, Vol. 4 of Appleman is entitled "Subject Matter [of
insurance]—Chattel Property." In this chapter he discusses
"General Types of Subject Matter," the first of which is
"Automobiles." Fire, theft, conversion, etc. are referred to
as the "perils" which identify the cause of the loss, the con-
tmgency insured against, but these terms are merely a clas
sification of "pm7s" and do not constitute a classification
of subject matter of insurance.

Blashfield, in a comprehensive work entitled Cyclopedia
of Automobile Law and Practice, devotes § 3720, "Policy
Insuring Mortgagee or Conditional Seller * * *" and § 3721,
"Disposal, Concealment or Conversion by Buyer" pp. 331-
334, Vol. 6, to a collection of cases involving litigation aris
ing out of policies of insurance such as are here involved.
These sections are contained in chapter 97 which is entitled:
"Insurance Against Injuries to or Loss of Automobiles
Eisks Covered." The subdivisions of this chapter, following
a general discussion, are these: "B. Fire; C. Transportation
perils; D. Collision; E. Theft—wrongful taking or conver
sion." (Emphasis ours)
"Property Insurance" is thus defined in "Words and

Phrases":

" 'Property insurance' is contract against loss, governed
by principles of indemnity. Commonwealth ex rel. Schnader
V. Fidelity Land Value Assur. Co., 167 A. 300, 301, 312
Pa. 425.
" 'Property insurance' is essentially a contract of indem

nity, and interest for loss for which contract provides in
demnity is essential. Davis-Wood Lumber Co. v. Insurance
Co. of North America, La. App., 154 So. 760, 764."

By all tests of definition, and by classification in the
works of leading law writers, "conversion insurance" is un
questionably "insurance on property."
The statute itself is broad in its description of the insur

ance on property which the licensee may require. The only
requirements are that "the amount and term of such insur
ance and the risks covered thereby shall be related to and
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commensurate with the amount and term of the loan and

the type and value of such property." A policy of conver

sion insurance insuring the licensee (lender) in an amount

approximating the amount of the debt against the risk of
loss as quoted in the opening paragraph of this opinion, for

a term not exceeding the life of the debt, clearly would be

"related to" and "commensurate with" the amount and term

of the loan and the type and value of such property.
In support of your own conclusion, which coincides with

mine, you stated the following logical and persuasive rea
sons, with which I concur:

"Conversion coverage on automobiles is not new. It has
been written here and elsewhere throughout the United
States for many years. See a host of cases on the subject
from many jurisdictions collected in 55 ALR p. 827 et seq.
"The purpose of the coverage is to fill a loophole, so far

as a mortgagee is concerned, found in the ordinary theft
policy. The ordinary theft policy aifords no protection
against disappearance or removal of the automobile from
jurisdiction through the act of the owner or someone having
lawful possession of the car under him. As stated in 55
ALR 827:
" 'Quite commonly, an automobile theft policy will con

tain a clause expressly excepting from the risks insured
against, "the wrongful conversion, embezzlement, or secre
tion by a mortgagor or vendee in possession under mort
gage, conditional sale, or lease agreement," or some clause
of similar import. * * *'
"Many courts gave a strict interpretation to the theft

policies, holding no conversion where the initial possession
of the wrong doer was with the consent of the owner. See
5 American Jurisprudence 820-821, Automobiles, par 568;
14 ALR 215 and subsequent annotations. As stated by
American Jurisprudence:
" 'The term "theft" has not been uniformly defined. The

difference of opinion arises over the question whether the
term is practically synonymous with the teirni "larceny" or
whether it has a more extensive meaning. There is an un
dercurrent of thought, however, that the usual meaning at
tached to the term "theft" is substantially equivalent to that
attached to the term "larceny," and this is the majority
view.

"The loophole is closed under standard insurance practice
by attaching a rider to the theft policy which, in substance,
eliminates the usual exclusion of loss due to conversion and
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provides protection for the mortgagee's interest against this
hazard. See 55 ALR 829, where it is said:
" 'Ordinarily, the coverage is effected by means of an in

dorsement or rider attached to a policy insuring against
other risks, such as fire and theft. * * * And for the cover
age thus effected an additional premium is usually
paid. * * *'
"It should be noted that the statute does not permit the

lender to have controlling voice in designating where or
through whom the borrower must obtain any insurance au
thorized by the statute. All that the lender may do is to in
sist that the coverage be provided by the borrower; the bor
rower may buy it where he pleases. Since the statute guards
against the use of insurance as a guise for obtaining addi
tional interest or profit for the lender, no good reason is
perceived why a lender should not be given a reasonable dis
cretion in determining what sort of protection he needs for
the return of his money.
"The right of a lender to require a prospective borrower

to furnish conversion coverage on an automobile offered as
security for a loan seems so plain under the statute that re
sort to the rule of strict construction of criminal statutes
seems unnecessary. If the question were doubtful, the fact
that violations of the section are punishable by fine or im
prisonment would require construction favorable to defen
dant claimed to have violated it. State ex rel. Dinneen vs.
Larson, 231 Wis. 207."

The remaining arguments advanced in the eight para
graphs quoted from the letter stating the position of the
consumer credit division representative are answered
seriatum:

1. This opinion has been reviewed and discussed with the
insurance department representative referred to. He con
cedes the correctness of same. The banking department rep
resentative's approach is solely based upon a classification
of insurance by risks or perils, rather than by subject. The
statute in question admittedly contemplates a variety of
risks or perils, without naming them. Among the unnamed
risks contemplated which are not disputed are fire, theft and
collision. Each is a risk or peril involved in property in
surance.

2. The second, third, fourth, sixth, seventh and eighth
"reasons" are bare assertions, without support of logic.

3. Respecting paragraph 5, the requirement for delivery
of a copy of the policy to the insured would seem to me
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proper evidence that a policy for which a premium had
been charged was actually issued. That fact is of importance
to the borrower—to know that a premium is not being
charged for something not actually written.
SGH

Counties—Hospitals—Under sec. 66.51 (1), Stats.,
county may join with a city in the acquisition, financing and
operation of a hospital but there is no authority under this
section or otherwise for the county to participate with a
city in the creation and selection of a board of directors to
manage the hospital.

April 10, 1948.

Clarence E. Smith,

District Attorney,
Menomonie, Wisconsin.

You state that the Dunn county board passed a resolution
providing that the county join with the city of Menomonie
in the purchase and operation of a joint hospital. The city
council passed a resolution for the conveyance of a one-half
interest in the hospital property, which is now owned by
the city, to the county upon payment of a certain sum of
money by the county. The resolution also provides for the
creation of a board of directors to manage the hospital.

It is proposed that the county board adopt a similar reso
lution and that the selection of the board of directors will
be participated in by both the county and the city. We un
derstand that you have been requested to draft the proposed
ordinance for the county and you inquire as to the authority
for the creation of a joint hospital board.

In an opinion to the district attorney of Door county
under date of February 5, 1948, XXXVII Op. Atty. Gen.
100, it was stated that a county hospital must be managed
by a board of trustees as provided in sec. 46.18 and that
their responsibility cannot be delegated to others.

Sec. 66.51 (1), Stats., provides, among other things, that
a county or city, or both jointly, may construct, purchase,
acquire, develop, improve or operate a hospital. A careful
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reading of this section, however, indicates that it is directed
primarily to the granting of authority for the issuance of
revenue bonds to finance such a hospital. The statute is en
tirely silent as to the mechanics of operating the hospital
and this procedure must be found, if at all, in other provi
sions of the statutes.

As you have pointed out, sec. 66.51 does not necessarily
imply authority to create a joint hospital board since it
would be possible to operate the hospital through the proper
agencies and committees of the respective governing bodies.
Possibly it would be more convenient to do it by a joint
board of directors but no such agency or officers have been
provided for by the statutes and it is elementary that a pub
lic office cannot exist without authority of the law. 42 Am.
Jur., Public Officers § 31. The power to create an office ordi
narily cannot be delegated although merely leaving to other
officers or bodies the determination of the contingencies or
conditions upon which an enactment of the legislature cre
ating an office comes into effect does not constitute a dele

gation of the power to create the office. 42 Am. Jur., Pub
lic Officers § 32.
In line with the foregoing is the further proposition that

administrative agencies have only such powers as are ex
pressly granted to them or necessarily implied and any
power sought to be exercised by such an agency must be
found within the four corners of the statute under which
the agency proceeds. American Brass Co. v. State Board
of Health, 245 Wis. 440. Since there is no statutory au
thority for the creation of a joint board of hospital directors
such as has been suggested it would follow that such a board

would be without power if it were created.
You are therefore advised that while the county has the

authority under sec. 66.51 (1) to join with the city in the
acquisition, financing and operation of a hospital, there is
no statutory authority so far as the county is concerned to
participate in the creation and selection of a joint board of
directors to manage the hospital.
WHR



Opinions of the Attorney General 213

Indians—Public Assistance—Dependent Children—An
Indian mother on a reservation may receive aid to depend
ent children for her children, if she meets the requirements
of sec. 49.19 (4) (d), Stats.

Indian custom marriage and divorce are recognized by
the courts, and state law does not apply to domestic rela
tions of Indians on the reservation.

Indian mother cannot be required to start proceedings
for nonsupport under sec. 351.30, Stats., as condition prece
dent to receiving aid to dependent children, since the In
dian father is not subject to state law in this respect.

April 13, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

We have your request for an opinion relative to the eli
gibility of Indians to receive aid to dependent children,
hereinafter referred to as ADC. The facts involved are as

follows: An Indian mother and her children reside on the
Lac du Flambeau reservation. She was married by Indian
custom to the father of these children. Subsequently, the

parents separated and were considered to have been di
vorced by Indian custom. The mother has now applied for
ADC and the county welfare department is in doubt as to
whether a grant of aid may be given.

Indians, as well as other residents of the state, are en
titled to the benefit of the social security aids, provided, of
course, that they meet the eligibility requirements set forth
in ch. 49, Wis. Stats. This department ruled in XXIV Op.
Atty. Gen. 591 that Indians living on a reservation could
qualify for old-age assistance. As you pointed out in your
request for this opinion, the Handbook of Federal Indian
Law, published by the United States department of interior,
states that Indians are eligible for the aids and services pro
vided under the social security act. See especially p. 162,
ch. 8, sec. 5, and p. 245, ch. 12, sec. 5. We can find nothing
in ch. 49, Wis. Stats., to bar an Indian from sharing in the
benefits of the social security aids.
The question remaining for determination is whether the

particular Indian mother who has made application is eli-
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gible under sec. 49.19. Subsec. (4) (d) provides in part
as follows:

"* * * Aid may not be granted to the mother * * * of a
dependent child unless such mother * * * is without a hus
band, or the wife of a husband who is incapacitated * * * or
the wife of a husband who has continuously abandoned her
for at least 3 months, if the husband has been legally
charged with abandonment under section 351.30, or if the
mother * * * has been divorced from her husl3and for a
period of at least 8 months * * * and unable through use of
the provisions of law to compel her former husband to sup
port the child for whom aid is sought."

It must first be determined whether the marriage was
valid. Indian custom marriages have been recognized
throughout the country. The Handbook of Federal Indian
Law referred to above, states at p. 120, ch. 6, sec. 3C:

'Thus Indian marriage and divorce, offenses between
Indians, and sales of personal property between Indians are
matters over which the state cannot exercise control, so long
as the Indians concerned remain within the reservation."

This disability has generally been explained in terms of
tribal sovereignty and a federal policy of protecting such
tribal sovereignty against state invasion. At pp. 137-139,
ch. 7, sec. 5 of the Handbook, tribal regulation of domestic
relations is discussed at considerable length. It is there
stated that:

"Indian custom marriage and divorce has been generally
recognized by state and federal courts for all other pur
poses. Where federal law or written laws of the tribe do not
cover the subject, the customs and traditions of the tribe are
accorded the force of law, but these customs and traditions
may be changed by the statutes of the Indian tribes. * * *
No law of the state controls the domestic relations of In
dians living in tribal relationship, even though the Indians
concerned are citizens of the state."

The overwhelming weight of authority is in accord with
the view expressed above. JJ. S. v. Quiver (1916), 241 U. S.
602, 603, 605. There are numerous federal cases, in addition
to adjudications from the state courts of Oklahoma, Iowa,
Minnesota, Oregon, and Michigan following the same rule.
See also Ann. Cas. (1918) E, 380; 17 Am. Jur. 152-154, §§
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10 and 11; 35 Am. Jur. 208, § 40; 13 Yale Law Journal 250;
31 C.J. 486, §§ 24 and 25; 38 C.J. 1278, § 4; and leading
article by Professor Ray A. Brown, the "Indian Problem
and the Law," 89 Yale Law Journal 307, 315 (1930); 21
Michigan Law Review 743, 760-761 (1923); 23 Michigan
Law Review 658 (1925).

The supreme court of a neighboring state considered this
problem in Kobogum v. Jackson Iron Co. (1889) 76 Mich.
498, 507-509, The court said:

"The United States Supreme Court and the state courts
have recognized as law that no state laws have any force
over Indians and their tribal relations. [Citing many casesj
"There was not, during any of the period involved in

these inheritances, any law or treaty of the United States on
the subject of Indian marriages, or in any way interfering
with Indian usages on the subject. * *

It must be conceded then that the overwhelming weight
of authority is on the side of recognizing Indian custom
marriage and divorce. The question, therefore, becomes one
of fact. Was the mother married to the father of these chil
dren, and were the parents subsequently divorced? Accord
ing to some of the authorities cited above, testimony to es
tablish these facts usually consisted of statements by In
dians on the reservation who recognized the couple as man
and wife and who subsequently recognized the separation as
a divorce.

If we start then with the assumption that the Indian
mother was in fact married and divorced, she will be eli
gible for ADC under sec. 49.19 (4) (d), Wis. Stats., pro
vided she has done everything possible under the law to
compel her former husband to support the children. If it
is found that the mother was divorced from her former hus
band for a period of at least 3 months, and unable through
the use of the provisions of law to compel him to support
the children, she would have done everything necessary to
render her eligible for ADC. Since there is no formal di
vorce decree setting any alimony or support payments,
there is no legal action to which the Indian mother can
resort.

Likewise, the mother would be unable to resort to the
provisions of sec. 351.30, Wis. Stats., to compel the father



216 Opinions of the Attorney General

to support the children, since he is not subject to those pro
visions of Wisconsin law for the reasons given in the au
thorities set forth supra. See also the opinions of this de
partment in XXV Op. Atty. Gen. at 404 and XXVIII Op.
Atty. Gen. 603. Therefore, if there is no state law to which
the mother of the children can resort to compel the father
to support, it must be conceded that she has done everything
possible under the circumstances.
Among certain Indian tribes the law and order regula

tions of the Indian service approved by the secretary of the
interior on November 27, 1935, 55 I.D. 401, Code of Federal
Regulation, Title 25, sec. 161.1 et seq. are in effect. These
regulations provide for the establishment of courts of In
dian offenses, and also establish regulations for marriage,
divorce, and failure to support dependent persons. You
have advised us that the law and order regulations have
not been adopted on the Lac du Flambeau reservation.
Therefore, the following provision of the regulations is in
effect.

"Pending any determination by the Tribal Council on
these matters, the validity of Indian custom marriage and
divorce shall continue to be recognized as heretofore."

It is our conclusion that an Indian mother, living on the
Lac du Flambeau reservation in this state, may apply for
ADC for her children if she meets the eligibility require
ments set forth in sec. 49.19, Wis. Stats. If such Indian
mother has been married and divorced by Indian custom,
and this can be shown as a fact, such Indian custom mar
riage and divorce are generally recognized by the courts.
By the overwhelming weight of authority, state law does
not apply to the domestic relations of Indians on a reserva
tion. An Indian mother who has been abandoned by her
husband cannot charge him with nonsupport under sec.
351.30, since the deserting father is not subject to that
law. However, if the parties are divorced by Indian cus
tom, such divorce should be recognized but the mother can
bring no action to compel support payments. Even if she
does nothing, she will have done everything possible under
the law to compel support payments and hence would still
be eligible under sec. 49.19 (4) (d).
ES
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Counties—Highways and Bridges—Appeals from Orders
—On appeal from denial by county board committee of pe
tition under sec. 80.39 (1) (a), Stats., seeking relocation
of county trunk highway, commissioners appointed to hear
appeal are to make award for damages if they reverse
county board's order, the procedure specified in sec. 80.21
for similar appeals from town board orders being incor
porated by reference in sec. 80.39 (3).
Sec. 80.39 (5), rather than sec. 80.30 (2), is controlling

where damages on relocation exceed $1,500.
Commissioners on appeal from an order made under sec.

80.39 (1) (a) may consider any matters upon which the
record below was made and are not confined to the tran
script of such proceedings.

April 16, 1948.

David H. Seeora,
District Attorney,

Chilton, Wisconsin.

You state that a petition was presented to the Calumet
county board pursuant to sec. 80.39 (1) (a) for the relo
cation of a certain county trunk highway. The petition was
heard by a committee of the county board and was denied.
An appeal was taken from the order of the county board
and commissioners have been appointed to hear the same.
This appeal gives rise to several questions.
In the first place, if the commissioners reversed the de

termination of the county board committee do the com
missioners make an award for damages or is this matter to
be referred back to the county board for determination?

Sec. 80.39 (1) (a) provides in part:

"The county board may lay out highways in the county,
and may widen, alter or discontinue any highway or part
thereof laid out by it (but may not discontinue any part
of a state trunk highway) upon the petition of not less than
10 resident freeholders of each town in which the highway
or any part thereof is proposed to be laid out, widened,
altered or discontinued. All the powers herein granted may
be exercised by a committee of not less than 3 members
of the board. * * ♦"
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Sec. 80.39 (3) provides in part:

"* * * Any person who considers himself aggrieved by the
determination refusing to lay out, alter, widen or discon
tinue the highway may appeal in the same manner and
subsequent proceedings shall be had thereon the same as
provided by this chapter in cases where the town board of
supervisors refuse to lay out, alter, widen or discontinue
any highway."

The procedure on appeal from the determination of a
town board of supervisors refusing to alter a highway,
which procedure is incorporated by reference in sec. 80.39
(3), is to be found in sec. 80.21 which reads:

"When an appeal has been taken from an order or de
termination refusing to lay out, widen, alter or discontinue
a highway, and such determination shall be reversed, the
commissioners shall make and file the order and agreements
and awards, which in the judgment of the conimissioners
should have been made by the highway authorities whose
order or determination has been appealed from."

It seems clear from the language of sec. 80.21, incorpo
rated by reference into sec. 80.39 (3), that the commis
sioners who hear the appeal are also to make the award
if one in fact is to be made. Sec. 80.21 was revised by sec. 4
of ch. 446, Laws 1923, and carries the following note by
the revisor of statutes:

"As revised this section changes the long established
practice on appeals. In place of sending the matter back
to the original highway authorities to make necessary high
way orders and agreements and awards as to damages, that
work is to be done by the commissioners appointed by the
county judge. This simplifies the practice, insures the or
ders and awards being made promptly and in good faith
and removes the necessity of compelling action by unwill
ing local highway authorities * * *" (Wisconsin Annotations,
1930 Edition, pp. 562-3)

If the reviser's note correctly states the scope of sec. 80.21
(and we believe it does) then it applies equally to the pro
vision of this section when it is incorporated by reference
into sec. 80.39 (3). In line with the foregoing it is also
apparent from reading the provisions of sec. 80.39 (4) re
lating to awards for damages that such provisions are ap-
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plicable only where no appeal has been taken under sec.
80.39 (3). Hence the provisions of sec. 80.21 are controlling
rather than the provisions of sec. 80.39 (4).

Secondly, the question arises as to whether sec. 80.39 (5)
or 80.30 (2) is controlling as to when a vote is to be taken
by the town electors.

Sec. 80.39 (5) reads:

Appeals from the award of damages may be taken,
heard and conducted in all respects as appeals taken from
similar awards by town supervisors; but whenever the total
amount of damages chargeable to any town in consequence
of any such order shall be $1,500 or more the highway shall
not be opened, widened, discontinued or altered unless the
order be approved and the highway or the discontinuance
thereof be accepted by a majority of the electors of the
town liable for such damages voting thereon at the next
annual or some special town meeting called therefor. Every
town chargeable with such damages or any part thereof
shall be liable for payment thereof, and the same shall be
collected and paid as provided in section 80.30."

Sec. 80.30 (2) reads:

"When the total amount of damages chargeable to one
town, consequent upon one order laying out, widening or
altering a highway, is more than one-tenth of one per cent
on the taxable property of the town, as shown by the last
assessment, and exceeds $2,000, the highway shall not be
opened, widened or altered nor liability for damages exist,
unless the order and the award of damages are approved,
and the highway is accepted by a majority of the electors
of the town voting thereon at the next annual town meet
ing or some special town meeting sooner called therefor."

Sec. 80.30 (2) is a part of the statutory procedure applic
able to alteration of highways by town boards whereas sec.
80.39 (5) is a part of the statutory procedure applicable to
alterations of highways instituted on petitions to county
boards under sec. 80.39 (1) (a). Since sec. 80.39 (5) is a
part of sec. 80.39 it is to be read as relating to proceedings
under that section rather than proceedings had under other
provisions of the statute. This being so, the requirement of
sec. 80.39 (5) to the effect that the acceptance of the ma
jority of the electors of the town liable for the damages is
required where the total amount of damages shall be $1,500
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or more is controlling rather than the $2,000 figure men
tioned in sec. 80.30 (2).
The third question that arises is as to the scope of the

inquiry or hearing on appeal.

As previously indicated, sec. 80.89 (3) provides that in
the case of an appeal the subsequent proceedings shall be
the same as is provided where the town board of super
visors refuses to alter a highway. The section under which
the commissioners act on a town highway appeal is sec.
80.20 and it provides in part:

"Before proceeding to act under said warrant said com
missioners shall be duly sworn justly and impartially to
discharge their duties as such commissioners; they shall
meet at the time and place mentioned in such warrant and
proceed to examine such highway; they shall hear the
parties interested therein and any proofs offered by them;
the entire record of the proceedings before the commission
ers inclusive of all appearances, petitions, notices, testimony
which may be taken only under oath, exhibits, findings, de
cisions, and other orders relating thereto, shall be so pre
pared and certified. The review of such order of determina
tion by the commissioners shall where such record contains
a transcript be confined to the basis of such record. * * *"

While this language is somewhat confusing it appears
to contemplate two different types of situations. If no tran
script of the town board's proceedings has been made the
commissioners on appeal examine the highway and "hear
the parties interested therein and any proofs offered by
them." In other words the proceeding on appeal is pretty
much in the nature of a trial de novo. However, on the other

hand, the review of the town board's order by the commis
sioners "shall where such record contains a transcript be

confined to the basis of such record," whatever that means.
In your case we understand there is a full and complete

transcript of the board's proceedings and consequently the
review is to be "confined to the basis of such record." Does

"confined to the basis of such record" mean the same thing

as "confined to such record"? Probably not. If the legisla
ture had intended to confine the commissioners strictly to
the record it doubtless would have said so, but by adding
the words "basis of" to "such record" the legislature ex-
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tended the scope of the review, if we are to give any mean
ing to such additional words. It is elementary of course

that in construing statutes effect must be given, if possible,
to every word, clause and sentence thereof. State v. Colum
bian Nat. Life Ins. Co., 141 Wis. 557. Also, generally speak
ing, words and phrases are to be construed and understood
according to the common and approved usage of the lan
guage. Sec. 370.01 (1). "Basis" means "the bottom of any
thing considered as a foundation for the parts above; the
base; * * * that which supports or sustains; a foundation,"
Webster's New International Dictionary. Hence, the "basis"
of the record is not merely the record itself but it is the
foundation or base upon which the record is built. As so
construed the commissioners are at liberty on the appeal
to consider any matters upon which the record was made
and are not confined to the record itself. They would, how
ever, be precluded from considering matters which played
no part whatever in the making of the record below.
WHR

Counties—Board—Mining Inspector—County board lacks
authority under sec. 59.15 (2) (b), Stats., or otherwise, to
create office of mining inspector and to provide for elec
tions to such office.

April 20, 1948.

J. C. Raineri,

District Attorney,
Hurley, Wisconsin.

You have inquired whether the county board has the
power by ordinance to set up the office of mining inspector
and to provide either that such officer shall be elected an
nually by the voters or by the county board.
County boards have only such powers as are expressly

granted or necessarily implied from the statutes and if
there is a reasonable doubt as to an implied power, it is
fatal to its being. Dodge County v. Kaiser, 243 Wis. 551.
In the absence of statutory permission, county boards or-
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dinarily have no power to create offices. 20 C. J. S. 892.
See also XXXV Op. Atty. Gen. 474.

Sec. 59.15 (2) (b) provides:

"The county board at any regular or special meeting
may abolish, create or reestablish any such office, board,
commission, committee, position or employment, and in
furtherance of this authority may transfer the functions,
duties, responsibilities and privileges to any other existing
or newly created agency including a committee of the county
board except as to boards of trustees of county institutions."

This provision, however, is not a blank check to be filled
out by the county board as it sees fit in creating any office
that might appear to be desirable. The word "such" as used
in paragraph (b) doubtless refers back to the words in
paragraph (a) reading: "office, board, commission, com
mittee, position, or employe in county service (other than

elective offices included under section 59.15 (1), county
board members and circuit judges) created by or pursuant
to any special or general provisions of the statutes."
In other words, before the county board may "abolish,

create or reestablish" an office it must be determined first

that it is the kind of an office for which provision has other
wise been made by statute.

Since there are no special or general provisions of the
statutes relating to or making mention of the office of min
ing inspector it follows that the county board is without
authority to create such office and to provide for the term
thereof and election to the same.

WHR
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Schools and School Distncts—Counties—County School
Committee—Appeals fvom Orders—^An, appeal may be
taken directly to the circuit court from an order of a county
school committee, as provided by sec. 40.303 (4), without
any resort to the state superintendent of public instruc
tion by way of appeal or otherwise.
The provision for appeal to the state superintendent of

public instruction, as provided by sec. 40.30 (1) (b), ap
plies only in case of appeals from orders of town boards
and other municipal boards mentioned in sec. 40.30 (1)
which create, alter, consolidate or dissolve school districts
or from refusal of such boards to file such orders when pe
titioned to do so. The provision for appeals to the state su
perintendent of public instruction contained in said sec.
40.30 (1) (b) has no application when an appeal is taken
from an order of a county school committee made pursuant
to power granted it by sec. 40.303 (4) or from' its refusal
to act when petitioned to do so.

April 20, 1948.
F. G. Loeffler,

District Attorney,
Wausau, Wisconsin.

You ask whether an appeal may be taken directly to the
circuit court from an order of a county school committee
without first submitting it to the state superintendent of
public instruction.
The answer is "Yes." Such answer clearly follows from

sec. 40.303 (4), Stats. That subsection provides inter alia
that a county school committee after approval by a ma
jority vote of its membership may by order create, alter,
dissolve or attach school districts subject to the conditions
set forth in sec. 40.30 (1). It is then provided:

"The order by the county committee shall be final ex
cept that any person aggrieved by any order of a county
school committee issued and recorded pursuant to the pro
visions of this section or aggrieved by the refusal or neglect
of a county school committee to file orders of alteration,
dissolution, consolidation or creation when petitioned to do
so may appeal therefrom to the circuit court of the county
in which the territory described in the petition lies, within
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30 days following the issuing and recording of any order,
or where a board or county school committee or county
school committees refuse or neglect to issue and record an
order of alteration, dissolution, consolidation or creation
then within 90 days following the filing of the petition."

After the county school committee enters an order men
tioned in sec. 40.303 (4), or for that matter, if it refuses
to issue and record an order when petitioned to do so, there
is no requirement that there be any resort to the state su
perintendent by way of appeal or otherwise before an ap
peal can be taken to the circuit court as provided by sec.
40.303 (4), Stats., and in the absence of such a requirement
there is no need to so proceed.

Subsection (5) of sec. 40.303 provides that the state su
perintendent shall advise and consult with the several
county school committees, and further that whenever in his
opinion any school district or districts shall be created, al
tered, consolidated or dissolved, he may make recommenda
tions to the county school committee or committees of the
county or counties within which the territory affected is
situated. From the context it is clear that there is nothing
in this subsection that requires any resort to the superin
tendent before an appeal can be taken from an order of
the county school committee or from its refusal to act
when petitioned to do so, to the circuit court as provided
in sec. 40.303 (4).

It is also evident from the first sentence of sec. 40.30 (1)
(b) that the provision for appeals to the state superin
tendent of public instruction provided therein applies only
in cases of appeals from orders of town boards and other
municipal boards mentioned in sec. 40.30 (1) which create,
alter, consolidate or dissolve school districts, or from the
refusal of such boards to file such orders when petitioned
to do so. In case such a board makes such an order or re
fuses to file such an order when petitioned to do so, an
appeal must then be taken within the time mentioned to
the state superintendent, and after he determines the mat
ter, an appeal may be taken to the circuit court. Sec. 40.30
(1) (b).
From the context of said subsection it is plain that the

provision for appeal to the state superintendent has no
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application where an appeal is taken from an order of a
county school committee made pursuant to power gi'anted
by sec. 40.303 (4) or from its refusal to act when peti
tioned to do so.

The portion of sec. 40.303 (4) which gives a county
school committee power to create, alter, dissolve or attach

school districts by order made by majority vote of its mem
bership, "subject to the conditions set forth in section 40.30

(1)" obviously refers to and makes applicable restrictions
imposed upon town boards and other municipal boards
in making orders creating, altering, consolidating or dis
solving school districts, and does not require that in tak
ing appeals from orders of said committee or from its re

fusal to act when petitioned to do so, the procedure pro
vided by sec. 40.30 (1) for taking appeals from orders of
town boards or other municipal boards or from their re
fusal to act when petitioned to do so, must be followed.
This is also clear from the fact that the procedure for ap
peal from orders of the county school committee or from
its refusal to act is specificaly provided in sec. 40.303 (4),
and it would not be logical under such circumstance to

import any of the provisions of sec. 40.30 (1) relating to
appeals from orders of town boards or other municipal
boards or from their failure to act when petitioned to do
so, into the procedure provided in sec. 40.303 (4).
WET

Pensions—Wisconsin Retirement Fund—Grand Army
Home—Persons employed at Grand Army Home at King

are not entitled to prior service credit under sees. 66.90
to 66.919 for service rendered to the state prior to the
time when their names appeared on a regular state pay roll.

April 22, 1948.

A. J. Opstedal, Director,
Bureau of Personnel.

You have requested an opinion as to what date the em
ployes of the Grand Army Home for Veterans at King,
Wisconsin acquired the standing of state employes within
the meaning of the Wisconsin retirement fund law.
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Sec. 66.904 (1) (a) provides in part as follows:

"(1) CREDIT TO EMPLOYES, (a) For the purpose of
determining the amount of any annuity or benefit to which
an employe or beneficiary shall be entitled, each participat
ing employe shall be credited with the following amounts,
as of the dates specified:
"1. For prior service, each participating employe who is

an employe of a ppticipating municipality on the effective
date, shall be credited, as of such date, with a prior service
credit of an amount equal to the accumulated value, as of
such date, of the contributions which would have been made
during the entire period of prior service of such employe,
in accordance with section 66.902 (3). Assuming the earn
ings of such employe to have been uniform during such
period of prior service and equal to the monthly earnings
obtained by dividing the total earnings during the period
of the 3 calendar years immediately preceding the effec
tive date, by the number of months in such period during
which any earnings were received by such employe, the
rate of contribution to have been the prior service contri
bution rate applicable to such employe, the contributions
for each calendar year to have been made at the end of
such year, and the contributions to have accumulated with
interest at the rate of 3 per cent per annum compounded
annually."

Sec. 66.901 (4) defines an employe as:

"Any person who:
(a) Receives earnings out of the general funds of any

municipality or out of any special fund or funds controlled
by any municipality as payment for personal services.
"(b) Whose name appears on a regular pay roll of such

municipality.

The definition of an employe above given is clear. In or
der to qualify under the act the employes must have been
on the regular pay roll of the municipality, in this case the
state of Wisconsin, and you inform us that so far as you
are able to ascertain the earliest that any names of the
Home employes appeared is on February 1, 1931.

This office has recently written two opinions that re
view the history of the Home at some length. See XXXVl
Op. Atty. Gen. 16, and XXXVI Op. Atty. Gen. 358. Briefly,
the Home was operated by a private charitable corporation
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from its founding in 1887 until 1917. This corporation was
known as the "Board of Trustees of the Wisconsin Veter

ans' Home." A new "board of managers" was created by
statute in 1917. This board was given the control and man

agement of the Home and this act had the effect of abol
ishing the old "board of trustees." Although there was a
legal change in the controlling authority of the Home, there
was no change made in the status of the employes or in
the actual manner in which the Home was operated. This
can be best explained by a portion of the annual report
of Robert Law, president of the board of trustees, in his

report to the Grand Army Encampment of 1917, as it ap
peared in the 30th annual report of the board of managers
of the Wisconsin Veterans' Home for the year ending De
cember 31, 1917:

(<4: « ifi

"At the same legislative session a law was enacted au
thorizing the appointment of a Board of Managers for the
Wisconsin Veterans' Home, to consist of the Department
Commander of the Grand Army of the Republic for Wis
consin and 6 other members to be named by the Governor;
* * * The appointments made in 1917 were the same men
you had chosen for the Trustees of the Home.
"Such legislation was deemed necessary by the Governor

to remove objection of Federal authorities, to paying the
governmental aid toward the maintenance of a Soldiers'
Home not under State control.

(<4; ^1)

The adjutant general was given control of the Home in
1929 by virtue of ch. 514 of the laws of that year. The
existing board of managers was abolished and a new board

functioning only in an advisory capacity was created. This
act also provided:

"45.08 (1) The adjutant general, with the approval
of the board of managers in matters of general policy, shall
operate and conduct the Grand Army Home for Veterans.
He shall have power to employ such officers, nurses, at
tendants, and other employes as may be necessary for the
proper conduct of the said Home and shall fix their com
pensation, subject to the approval of the governor."

There had been no direct statutory reference to the em
ployes of the Home prior to the enactment of the above sec-
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tion except in appropriations allowing members and em
ployes a weekly sum for their maintenance. This sum was
paid to the Home quarterly and was never paid to the
individual members.

The state of Wisconsin thus came into the full ownership,
management and control of the Home and it has main
tained this position to the present time.

The employes of the Home are in an unfortunate posi
tion. The Home has been state owned property since 1890

but out of courtesy and consideration to the founding vet
erans' organization the state, although maintaining the

rights of inspection, did not assert any right of control un
til 1917. During the entire period from 1890 to the present
day the state has been the chief support of the Home. The
federal government contributed $100 per year for each vet
eran, which assisted materially in providing for the main

tenance of the Home. This money was paid in to the state
of Wisconsin and not re-appropriated directly for the use
of the Home. Prior to 1931 the employes were apparently
paid out of the maintenance funds provided for the mem

bers, the money paid by the members to the Home for their
support, and such other funds as were not earmarked for a
definite purpose. There was never an appropriation made
directly for payment of the wages of the employes.
In our opinion the Home became a full fledged state in

stitution in 1917 when the old corporation was abolished.
However, under the clear wording of the act creating the

Wisconsin retirement fund, the individual members do not
qualify until such time as they were actually placed on

the state pay roll. It is extremely doubtful that the legis
lature had the peculiar case of the Grand Army Home em
ployes in mind when the retirement laws were passed but
the matter cannot be corrected except by appropriate
legislation.

REB
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Schools and School Districts—Taxation—^Where land is

located in common school district which does not maintain

a high school and the average daily attendance at the school
operated by it is not less than 10 pupils, and is also located
in a high school district, the common school district meet
ing has under sec. 40.04 (6), Stats., power to vote a tax
for the operation of the school or schools maintained by the
common school district in an amount not to exceed 20 mills

of the last state equalized valuation of the taxable property
in the common school district, and the high school district
meeting has under sec. 40.48 (1) power to vote a tax for

the operation of its school in an amount not to exceed 20
mills of the last state equalized valuation of the taxable
property in the high school district, so that taxes aggre
gating 40 mills could be voted for such purposes against
the land mentioned in event the maximum tax were voted

by both the common school and high school district

meetings.

April 24, 1948.

Lewis J. Charles,
District Attorney,

Medford, Wisconsin.

You advise us that certain territory has been placed
into a single high school district by action of a county school
committee and is also located in common school districts

designated as common school districts A, B and G, none of
which operates a high school.
The question presented is as to the maximum amount of

taxes which may be levied against property located in the
various school districts mentioned for operation of a school
or schools maintained by said districts.
You conclude that a tax of not to exceed 20 mills of the

last state equalized valuation of the taxable property lo
cated in each of said common school districts may be voted

by the common school district meeting of each of the com
mon school districts mentioned for operation of the school

or schools maintained by such district, and that a tax of
not to exceed 25 mills on the last state equalized valuation
of the taxable property in said high school district may be
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levied by the high school district meeting for operation of
the school or schools maintained by said district. The re
sult is that a taxpayer who owns property which is located
in one of the common school districts and also in the high
school district mentioned, could be subjected to taxes for

the operation of a school or schools maintained by that
common school district, and for operation of a school or

schools maintained by the high school district, which would
aggregate the maximum amount which could be voted at
the common school district meeting and the high school
district meeting.

We agree with your conclusions with one exception here
inafter noted. Sec. 40.04 (6), Stats., provides:

"The annual common school' district meeting shall have
power:

<<* « «

"(6) To vote a tax for the operation of the school, but
the total tax voted in any year shall not exceed 20 mills
of the last state equalized valuation of the taxable prop
erty in the district, unless the district maintains a high
school, in which case the tax limit shall be 25 mills of such
valuation, except that the limitations of this subsection
shall not apply to schools with an average daily attendance
of less than 10 pupils."

The common school districts mentioned do not maintain
a high school. We assume that in none of them is the aver
age daily attendance less than 10 pupils. From the fore
going subsection it follows that the common school district
meeting has power to vote a tax for the operation of any
school or schools maintained by the district in an amount
not to exceed 20 mills of the last state equalized valuation
of the taxable property in the district.
The annual high school district meeting is expressly au

thorized "to exercise all the powers relative to the high
school district which are conferred by statute upon the
meetings of common school districts, relative to the affairs
of such district." Sec. 40.41 (7), Stats. The statute which
specifically relates to the levy and collection of high school
district taxes is sec. 40.48 (1), which reads as follows:

"High school district taxes shall, except as herein other
wise provided, be levied and collected, and all money be-
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longing to a high school district shall be paid out on or
ders drawn and countersigned in the manner prescribed
for levying and collecting taxes, and making payments in
common school districts."

The question is whether any limitation set forth in sec.
40.04 (6) must be observed in voting high school district
taxes. We are satisfied that this must be answered in the
affirmative. From sec. 40.48 (1) it follows that high school
district taxes shall be "levied and collected" in the manner
prescribed for levying and collecting taxes in case of com
mon school districts.

The word "levy" as used in tax statutes has various
meanings according to how it is used. Bomer v. Prescott,
150 Wis. 197, 203. Even if used in its strictest sense, it
refers to the act of determining that a tax shall be laid
and fixing its amount. 61 C. J. (Taxation) §673. See Chi
cago & N. W. R, Co. V. State, 128 Wis. 553, 628-9.
The words "in the manner" also may have varying mean

ings depending upon the intent with which the legislature
uses them in each particular case. We are of the opinion
that such words are used in sec. 40.48 (1) to mean that in
levying and collecting a tax for high school purposes as
therein provided, the method of procedure provided by sec.
40.04 (6) shall be followed and that the qualifications or
limitations on the amount of tax contained in the subsec
tion last mentioned are also applicable. That such was the
legislative intent follows from sec. 40.41 (7) already re
ferred to, which provides in substance that the high school
district meeting shall have the same powers relative to the
high school district as are conferred upon the common
school district meeting with respect to the affairs of its
district. If a high school district meeting has the same
powers with respect to high school matters as a common
school district meeting has with respect to common school
matters, which includes the power to levy taxes for school
purposes, then any limitation upon the amount a common
school district meeting may levy by way of a tax must of
necessity be applicable to that power when exercised by a
high school district meeting.
Next comes the question as to which limitation imposed

by sec. 40.04 (6) is applicable where a high school district
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meeting levies a tax as provided by sec. 40.48 (1). In other
words, is the high school district meeting limited to vot
ing a tax not to exceed 20 mills of the last state equalized
valuation of the taxable property in the district or is the
limit 25 mills? You concluded that the 25-mill limitation

applied. No doubt you reasoned that since the 25-min lim
itation applies where a common school district operates a
high school the same limitation should apply where a high
school district votes a tax, since said district naturally

operates a high school. However, we are of the opinion that
such a view would produce a result not in accord with the

legislative intent.
The tax a common school district meeting may vote for

school purposes is limited to 20 mills except where the dis
trict operates a high school, in which event the limit is 25
mills. Thus where the common school district operates only
a school or schools of a single class, namely, an elementary

school or schools, the lower limit is applicable. The higher
limit is applicable only when the common school district also
operates a high school and thus is operating schools of two
classes. The increased limitation is a recognition of the
fact that in so doing the district operates a school in addi
tion to an elementary school or schools, which obviously

requires more money requiring a higher tax rate but not
twice the amount. A high school district which operates a
high school or schools operates one class of school and its
position, so far as our present problem is concerned, is com
parable to the common school district when it operates only
an elementary school or schools. For these reasons we are
of the opinion that the 20-mill limitation applies when a
high school district meeting votes to levy a tax for opera
tion of its school as provided by sec. 40.48 (1).
The remaining question is whether a person who owns

property located in one of the common school districts men
tioned, which is also located in the high school district,
could be subjected to payment of taxes for operation of the
school or schools operated by the common school district
and for operation of a high school by the high school dis
trict in the aggregate of the maximum amount which could
be voted at the common school district meeting, which is
20 mills, and at the high school district meeting which is
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also 20 mills, making in all a total, of 40 mills for both
purposes. We are of the opinion this question must also be
answered in the affirmative. The common school district

and high school district are separate political entities. See
State ex rel. Hermanson v. Callahan, 179 Wis. 549, 556
where the court said there was plenty of evidence to be
found in certain 1925 statutes to indicate that high school
districts are "distinct political entities." The same is true
under present statutes. Sees. 40.40, 40.41, 40.42. The dis
trict meeting for each entity must levy a tax against prop
erty of that district to operate its school or schools without
reference to each other, with the result that property lo
cated in both a common school district and a high school
district is subject to a levy to pay taxes to operate the school
or schools maintained by both entities. Each district meet
ing has power to vote a tax up to the maximum permitted,
so that property located in both a common school district
and a high school district could be subjected to a tax not to
exceed 20 mills by the common school district meeting and
to a tax not to exceed 20 mills by the high school district
meeting, which could, in event the maximum were vpted by
each district, aggregate 40 mills.
WET

Public Assistance—Legal Settlement—Under sec. 49.10
(7), Stats., a person does not lose his legal settlement in a
municipality of this state where he goes out of the state for
the sole purpose of receiving medical attention and intends
to return as soon as cured, even though his absence is longer
than one year.

April 28, 1948.

Henry E. Steinbring,

District Attorney,

Eau Claire, Wisconsin.
Attention John D. Kaiser, Ass't. District Attorney.

You request an opinion involving the legal settlement of
one L.K. The facts are as follows: L.K. was a resident of

the city of Eau Claire for many years and was employed
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there. There is no doubt that his legal settlement and resi
dence until May, 1945, was in said city. Early in 1945 Mr.
K. suffered a paralytic stroke and was confined in a hos
pital in Eau Claire for about nine weeks. At the time he
was discharged from the hospital, a friend agreed to take
Mr. K. to Minneapolis and to keep him there so that he
would be able to obtain further medical care. Pursuant to
that arrangement Mr. K. went to Minneapolis with the in
tention of staying there only until such time as his physical
condition was improved and he could return to Eau Claire.
Mr. K. has been in Minneapolis since May, 1945. During
his stay, his brothers and sisters supported him and paid
his medical expenses. The cure was not effected and Mr. K.
is now a hopeless cripple and desires to return to Eau
Claire to be placed on the county farm. On the facts stated,
is Mr. K.'s legal settlement still in the city of Eau Claire?
You have concluded that it is, and we agree with your view.
The statutes governing legal settlement formerly pro

vided that any voluntary absence from the municipality
of legal settlement for one year was sufficient to terminate
that legal settlement. Sec. 49.02 (7), Stats. 1943, provided:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward * * » "

That statute was interpreted by this department in XXIX
Op. Atty. Gen. 395 to mean that a person could lose his legal
settlement by being absent in a sanatorium for treatment
for longer than one year.

Legal settlement is now determined by sec. 49.10, Stats.
1947. Subsec. (7) now provides that "every settlement con
tinues until it is lost by acquiring a new one in this state or
by residing for one whole year elsewhere than the muni-
cipality in which such settlement exists." This creates a
different test than formerly existed. To establish a resi
dence implies an intent to reside in a particular locality. A
temporary absence or an absence for a particular purpose
in our opinion is not sufficient to defeat the legal settle
ment. Intention does not necessarily rest upon the expressed
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opinions and views of the person involved. His intent may
be inferred from all the facts and circumstances present
in the case.

In XXXI Op. Atty. Gen. 136 various fact situations are
discussed in relation to residence for voting purposes. At
page 139 it is pointed out that a person may not necessarily
gain residence for voting purposes even though he was in
the state for over a year, because he may have been here
for only a temporary purpose.
In XXXIV Op. Atty. Gen. 341 this department held that

in order to establish a residence, two factors are necessary,
(1) physical presence and (2) intention. At page 342 it was
said that any patient in a hospital who came there volun
tarily for treatment would be there for temporary purposes
only and would not be considered a resident of the town

for the purpose of determining population. We see no rea
son to apply any different rule in the case confronting you.

Sec. 6.51, Wis. Stats., lays down a series of rules for de
termining residence of electors. Subsec. (9) provides that
removal without intention does not effect a change of resi
dence. Subsec. (3) provides that a person shall not be con
sidered to have lost his residence in this state who shall

leave his home and go into another state for temporary
purposes merely, with an intention of returning.
We conclude therefore that L.K. did not lose his legal

settlement in Eau Claire because he was absent for the

specific and temporary purpose of receiving medical care.
From the facts stated, there is no indication that he had
any intention of establishing a residence in Minneapolis.

Therefore, one of the prerequisites of establishing a new
residence, namely intention, is absent.
ES
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CTiminal Latv—Firearms—Minors—Instrument com
monly known as an "air pistol" discharging a .177 caliber
slug by means of air compression is not a "pistol" in the
meaning of sec. 340.69, Stats.

April 28, 1948.

Arthur C. Snyder,
District Attorney,

Hartford, Wisconsin.

You have requested an opinion as to whether or not the
following described instrument is covered by sec. 340.69,
Stats., so that it would be illegal to sell, loan, or give it to
any minor:

"Bull's Eye .177 caliber target pistol, commonly known
as an air-pistol and discharging a .177 caliber slug by means
of air compression; said slug purportedly traveling 500 feet
without dropping, the projection force being provided by
a lever pump attached to the pistol."

Section 340.69 first prohibits persons other than police
men and officers authorized to serve process from going
armed with any "concealed and dangerous weapon." Next
it prohibits any minor or intoxicated person from going
armed with any "pistol or revolver" and prohibits any
dealer or other person from selling, loaning, or giving "any
pistol or revolver to any minor." It also makes it the duty
of sheriffs, constables and other police officers to take from
any minor any pistol or revolver found in his possession-

It may be remarked that the language of the statute is
tautological since by all the definitions a "revolver" is a
"pistol."

In Harris v. Cameron, (1892) 81 Wis. 239, 244, 51 N.W.
437 the court, after referring to this statute, said: "These
prohibited pistols or revolvers must be fire-arms,—that is,
'weapons which act by the force of gunpowder.' The air-gun
or pistol is not prohibited." See also Tendler v. District of
Columbia, (D.C. Mun. App. 1946) 50 A. (2d) 263; People
V. Schmidt, (1927) 222 N.Y.S. 647, 650, 221 App. Div. 77.
WAP
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Counties—Airports—Section 114.151, Stats., authorizes
a county to purchase a one-half interest in an airport with
a city as co-owner. Authorization contained in sec. 114.11
to "acquire" airports contemplates the purchase of an exist
ing or going airport.

April 29, 1948.

WiNSLow R. Davis,
District Attorney,

Hayward, Wisconsin.

You have asked this department two questions. (1) Un^
der section 114.11, Wis. Stats., has a county a right to pur-^
chase a one-half interest in an airport along with a co-
owner city? (2) Does section 114.11 permit the purchase
of an existing, going airport?
The first question is answered in the affirmative. Section

114.151 as amended by ch. 437, Laws 1947, on union air
ports reads as follows:

"Union airports. All powers conferred upon any county,
city, village or town by sections 114.11 to 114.15, relating to
the acquisition, establishment, construction, ownership,
control, lease, equipment, improvement, maintenance, op
eration and regulation of airports or landing fields may be
exercised by any 2 or more municipalities in the establish
ment, acquisition, equipment and operation of joint air
ports or landing fields. The governing body of any county,
city, village or town participating in the ownership or op
eration of a joint airport as provided in this section may
by resolution withdraw from such joint operation or con
trol and may relinquish its interest in the airport."

The word "municipalities" obviously refers to the gov
ernmental units named above, i.e. county, city, village, or
town. While the word "municipality" is sometimes used
narrowly to mean city or village and not to include a county,
the context of the entire section clearly leads to the conclu
sion that the word municipality refers to the above named
governmental units and includes counties.
The word "municipality" has been construed to include

counties. See: Union Store Co. v. Board of Chosen Free
holders of Hudson County, 65 Atl. 466; Carolina Grocery
Co. V. Bumet, 39 S.E, 381; 27 Words and Phrases 793, 794,
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The second question is answered in the affirmative. Sec
tion 114.11 reads in part:

"The governing body of any county, city, village, or town
in this state is hereby authorized to acquire, establish, con
struct, own, control, lease, equip, improve, maintain and
operate airports * *

The important word here is "acquire." It is to be con
strued and understood according to the common and ap
proved usage of the language, as provided in section 370.01
(1), Stats. Funk and Wagnalls, Standard Dictionary, de
fines "acquire" as follows: "To obtain by * * * purchase;
get as one's own * * *." This definition is fully as consistent
with the purchase of an existing plant as with the con
struction of a new plant.

There are a number of cases in which the word "acquire,"
as found in statutes, has been construed to mean the acqui
sition of an existing unit already built.
In Yerner v. Muller, 71 S.E. 654, it is stated that: " 'Ac

quisition' is the act of getting or obtaining something,
which may be already in existence, or may be brought into
existence through the means employed to acquire it."

In Hartigan v. City of Los Angeles, 149 P. 590, it was
held that the city "could accomplish the 'acquisition' of an
improvement by buying an entire plant, by constructing an
entirely new one, or by completing one which it had par
tially constructed."

See also: Clark v. City of Los Angeles, 116 P. 722; King
V. Independent School District, 272 P. 507; Ronnow v. City
of Las Vegas, 65 P. (2d) 133.
SGH
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Highways and Bridges—Towns—Under sec. 81.38 (1),
Stats., a town is entitled to receive from the county one-half
the cost of the repair of any bridge, and such contribution
by the county is fixed by the original petition of the town.
There is no provision for filing a subsequent petition or
amending the original petition and the town is bound by the
estimate of cost contained in the original.

Sec. 81.38 (7), Stats., prohibits members of county
boards from cities and villages from voting on such mat
ters where such cities and villages have not availed them
selves of provisions of sec. 81.38 (6).

April 30, 1948.
James L. McMonigal,

District Attorney,
Berlin, Wisconsin.

You have requested an opinion based upon the follow
ing facts:

"At the April, 1946, Session of the County Board, a peti
tion of the Town Board of the Town of Kingston was pre
sented showing that a certain bridge on a Town Road had
been damaged by flood, and requesting that Green Lake
County appropriate money to pay its proportionate cost of
the repairs. Included in the petition was a copy of a resolu
tion adopted by the electors of the Town of Kingston show
ing that repairs not to exceed $6000.00 had been voted by
the Town and a tax authorized to raise the money. The peti
tion did not refer to any particular Section of the statutes,
but was considered as having been presented under Section
81.38 (1). The County Board thereupon approved the peti
tion and appropriated $3000.00 to cover the share of the
County. Subsequently the bridge was repaired, but the cost
exceeded the estimate by $1118.00. The Town of Kingston
paid this excess and at the April, 1947, Session of the
County Board, the Town of Kingston presented a petition
requesting reimbursement by the County of one-half of such
excess. There is no question but that the repairs to the
bridge were required as an emergency measure so that the
Town Board probably could have proceeded to make repairs
under the provisions of Section 81.38 (3) which appears to
permit a Town to make the repairs at its expense and then
seek re-imbursement from the County when the work is
completed, but the original petition of the Town clearly
shows that it was intended to come under Section 81.38

* « »»»
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You ask whether the county board can lawfully appro
priate any additional amount to reimburse the town for
one-half the actual cost in excess of the original estimate.

Sec. 81.38 (1), Stats., provides in part as follows:

"When any town has voted to construct or repair any
bridge on a highway maintainable by the town, and has pro
vided for such portion of the cost of such construction or
repair as is required by this section, the town board shall
file a petition with the county board setting forth said facts
and the location of the bridge; and the county board, except
as herein provided, shall thereupon appropriate such sum
as will, with the money provided by the town, be sufficient
to defray the expense of constructing or repairing such
bridge, and shall levy a tax therefor, which tax when col
lected shall be disbursed on the order of the chairman of
the county board and the county clerk, when the town board
and county highway committee shall Hie a written notice
with the clerk that the work has been completed and ac
cepted. * * *"

According to the statement of facts as set forth above,
the actual cost and expense of repairing the bridge was
$7,118. The estimate made by the town board was only
$6,000. The net result is that since the town board did not
estimate the cost with exactness the town is out of pocket
one-half of the excess cost.

An examination of the old cases indicates that the cost

must be determined by the town before filing the petition
with the county board. A petition filed after the work is
completed is of no avail to the town. In State ex ret. Star
Prairie v. St. Croix County, (1892) 83 Wis. 340; 53 N.W.
698, Justice Winslow discusses the procedure under this
section at pages 347-348 of the opinion. The justice made
the following observations:

return alleged substantially that the town
never made any estimate or determination of the cost of
the repairs. This we regard as an essential. It is manifest
that the cost must be determined by some authority before
the petition is presented to the county board, as it must be
a known sum in order that it may be possible to determine
how much one half of the cost is, and whether the town
has raised its half. Though the statute does not provide in
express terms that the town is to determine the cost, we
think that is the unmistakable meaning of the section. * * *



Opinions of the Attorney General 241

They did not determine the extent of the repairs nor make
any estimate or determination as to the cost thereof. * * *
We think it certain that it was intended that the town
should determine the repairs to be made, ascertain and fix
the expense as near as possible, i*aise its one half thereof,
and then make its application for aid. Such seems to have
been the practice in the previous cases which have come to
this court, and such seems the only reasonable and proper
interpretation of the statute. We do not consider it neces
sary that the town should have adopted plans and specifica
tions, but simply that it should have fixed the cost. * * *"
(Italics ours)

The question was again before the court in State ex rel.
Hamburg v. Vernon County, (1911) 145 Wis. 191; 130 N.W.
104. In that case the chairman of the county board upon ap
plication of the chairman of the town board appointed two
county board members to act as a bridge committee with
the town board chairman. This committee contracted for

the bridge which was subsequently constructed. Some seven
months after the contract was let and the bridge completed,
the town board petitioned the county board under the stat
ute herein considered. The trial court in a subsequent law
suit held that the statute did not authorize the county to
make an appropriation on a petition by the town made after
the construction of the bridge. This judgment was affirmed.

Justice Marshall in his opinion outlined the conditions that
must exist before the calls of the statute can be satisfied. He

set them forth as follows: (a) The town must first pro
vide one-half the cost of the bridge; (b) before proceeding
to contract for the work the town must file its petition with
the county board setting forth the fact as to its having pro
ceeded as aforesaid; (c) the county board must act upon
such petition, granting the same if all provisions of the
statute have been satisfied.

The court said:

"* * * No authority is conferred thereby to levy a gen
eral county tax to aid in erecting a town bridge after its
construction * * *,
"The statute goes quite to the limit of power to levy taxes

upon one of a group of subdivisions of the state forming a
major public corporation for the benefit of a minor one. For
that reason, as well as on general principles, the extent of
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the power must be regarded as measured by the precise
terms of the law. No equitable considerations will warrant
the court in coercing the county to go further than the writ
ten specifications prescribed by the legislature."

On the basis of these decisions it appears that the town

is without a remedy. There is no provision in the statute for
filing a subsequent petition nor is there any provision for
amending the original petition. The court has flatly said

that a petition for county aid made after the construction
has been completed is of no avail. The result appears to be
unfair but as Justice Marshall said in the Vernon county
case, equitable considerations play no part in the matter.
The statute states that the town shall provide for its por

tion of the cost and the county board shall appropriate such
sum as will be sufficient to defray the expense of the repair.
There is nothing said in the statute about "estimating"
the cost or expense. It may well be that the legislature in
tended that the actual cost and expense were to be shared
on a 50-50 basis between the town and the county. Un
fortunately, if that was the intention of the legislature, that
body failed to use apt language to reach that result. Under
the statute as it has been interpreted by our court, the town
cannot collect from the county the latter's share of the ac
tual cost and expense.

You have also raised a question in regard to the provi
sions of sec. 81.38 (7), Stats. That subsection provides that
members of the county board from cities and villages are
not entitled to vote on matters of this kind where such cities

and villages have not elected to avail themselves of the pro
visions of sec. 81.38 (6). You have concluded that the
county board members named are not entitled to vote. That
conclusion is correct. XXVT Op. Atty. Gen. 485, 487.
ES
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Appropriations and Expenditures—Counties—Schools
and School Districts—County Normal Schools—A budget
adopted under sec. 65.90 which sets aside specified amounts
for specific objects, in and of itself constitutes an appropria
tion for purposes and in amounts stated, and no other or
further action by the county board is necessary to constitute
an appropriation.

County normal school board has authority under sec.
41.37 to repair existing buildings which comprise part of
the county normal school buildings, but does not have au
thority to remodel or to build a new building or buildings.
In event it is desired to remodel an existing building or
buildings or to build a new county normal school building or
buildings, the county board or a committee thereof must
proceed with the work. Sees. 41.36, 59.07 (4), 59.06 (1).
Where county budget adopted under sec. 65.90 sets aside

a specified sum for county normal school repairs without
specifying any particular building on which the repairs
must be made, the money made available may be used
to repair any existing building which is part of the school.
The money set aside in said budget for repairs could not
be used for construction of a new building or buildings
without altering the budget as provided in sec. 65.90 (5).

May 1, 1948.
Henry G. Oakey,

District Attoimey,

Osceola, Wisconsin.

In your letter of April 23, 1948, you ask four questions
which arise out of a proposal to repair your county normal
school buildings and to construct an additional building 6r
buildings for the school.
You state that in its 1947 budget your county board in

cluded an item "county normal repairs, $25,000," and in its
1948 budget the sum of $3,500 plus the unexpended balance
was set aside for such purpose. Your letter is not clear on
this point but we assume that this item in the 1948 budget
was intended for repairs. You further advise that the board
has not adopted any other or further resolution appropriat
ing any of the sums mentioned for the purpose of repairing
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or building county normal school buildings, but that a
resolution was passed directing that the money should not
be spent until the county received a deed. You also state
that it is planned to use said money to make repairs on the
old building and possibly a small additional building and
also to start construction of a new set of buildings.
Your questions and our answers are as follows:

In stating your first question reference is made to see.
41.38 which provides inter alia that all moneys appropriated
to a county normal school shall be expended by the county
normal school board and you then ask whether the items
mentioned which were included in the 1947 and 1948 bud

gets constitute an appropriation or whether some additional
action by the county board is necessary.
The inclusion of the items mentioned in the county budget

for 1947 and in the budget for 1948, in and of itself con
stitutes an appropriation in the amounts and for the pur
poses stated, and no other or further action by the county
board is necessary to appropriate this money. An appropria
tion is defined as "the setting aside from the public revenue
of a certain sum of money for a specified object, in such
manner that the executive officers of the government are
authorized to use that money, and no more, for that object,
and no other." State ex rel Finnegan v. Dammann, 220 Wis.
148, quoting from Hunt v. Callaghan, 32 Ariz. 235, 257 P.
648, 649. A budget which meets the requirements of sec.
65.90 would necessarily specify the purpose for, and fix the
amount of, each proposed expenditure and set aside the
amount stated for the purpose specified. Thus it falls within

the definition of an appropriation. That the legislature in
tended that items so specified in a budget adopted under
said section result in an appropriation, is evident from speci

fic language in subsection (5) which states in effect "the
amount of tax to be levied or certified, the amounts of the
various appropriations and the purposes for such appropria
tions stated in such budget" after being adopted in a budget,

shall not be changed except by complying with the procedure
therein stated.
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11.

You next ask if only substantial repairs on the old build
ing are made, can this be done solely by the normal school
board as maintenance or should the county board take neces
sary steps to appoint a committee for that purpose?

Section 41.37 which creates a county normal school board
provides inter alia that such board "shall have charge and
control of all matters pei*taining to the organization, equip
ment and maintenance of such schools."

The word "maintenance" as it appears in sec. 41.37 in
conjunction with the words "organization and equipment"
means operation of the school. See Roberts v. City of Los
Angeles, 7 Cal. {2d) 477, 61 P. (2d) 323, 327. This neces
sarily carries with it authority to keep the buildings of the
school in repair.
In addition the words "maintenance" or "maintain" are

commonly understood to include repair. Weiher v. Phillips,
103 Ohio St. 249, 133 N. E. 67; Herbert v. Griffith, 99 S. C.
1, 82 S. E. 986; Automatic Fire Alarm Co. v. Bowles (Em.
App.) 143 Fed. 2d 602, 605-6. Under some circumstances
it would even be deemed to include rebuilding where an
existing structure is destroyed. State ex rel. Boddenhagen v.
C. M. & St. P. R. Co., 164 Wis. 304, 308.

Because your question involves the making of substantial
repairs, the provisions of sec. 41.36 become important. Said
section reads as follows:

"Any county within which no state teachers college is
located may appropriate money for the organization, equip
ment and maintenance of a normal school, to be known as a
'County Normal School' for teachers of common schools, and
for the erection of suitable school buildings and dormitories,
or for purchasing and remodeling suitable buildings there
for."

The fact the legislature first uses the words "organiza
tion, equipment and maintenance," which words also appear
in sec. 41.37 previously-referred to, and then speaks about
"purchasing and remodeling suitable buildings therefor,"
indicates that "maintenance" does not include "remodeling."
Hence any repairs justified under "maintenance" could not
be of such a nature as to constitute "remodeling."
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The question whether repairs constitute remodeling is
one of fact which depends on the circumstances of each case,
and involves a question of degree. Ordinary repairs would
probably not be considered remodeling. Substantial repairs
might. "Remodeling" of a building is more than "repairing"
it or making minor changes therein. The ordinary signifi
cance of the term imports a change in the remodeled build
ing practically equivalent to a new one. Board of Com'rs of
Guadatupe County v. State, 94 P. (2d) 515, 520, 522, 43
N. M. 409. We have no facts upon which we could express
any opinion as to whether the substantial repairs contem
plated in the instant case would constitute repairs or re
modeling. Hence the most we can advise at present is that
the county normal school board has authority to proceed
with ordinary repairs on the building mentioned but would
not have such authority if the repairs contemplated are of
such a magnitude that they would in fact constitute re
modeling. In the latter case the work would have to be
carried out by the county board or a committee thereof. See
sees. 41.36, 59.07 (4), 59.06 (1).

III.

The third question asks if a large portion of the money
is to be expended for repairs but a part is for an additional
building, can this be done by the normal school board as
maintenance?

If it be assumed that when you say part of the money "is
for an additional building" you mean that it will be used
to build another building not already in existence, this
obviously would be "construction" and not "maintenance"
under any definition of the word, and on that assumption
your third question would have to be answered in the nega
tive. Note that in sec. 41.36 in addition to words "organiza
tion, equipment and maintenance" reference is made to

"erection" of suitable school buildings and dormitories as
well as "purchasing and remodeling" of suitable buildings,
which indicates that maintenance or remodeling was not in
tended to include construction.

If, however, it be assumed you mean that part of the
money will be used for ordinary repairs on an additional
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building, the opposite conclusion will have to be reached,
assuming the additional building is part of the existing

buildings which comprise the county normal school. The
1947 budget provides $25,000 for "county normal repairs"
and that for 1948 sets aside $3,500 plus the unexpended
balance for the same purpose. The budget does not specify
any particular building on which the repairs must be made.
Hence it would be proper for it to be used to repair any
existing building which is part of the school.
In case the work is of such magnitude as to constitute

remodeling your question must be answered in the negative
for reasons stated in our answer to the previous question.
We note that subsequently the county board adopted a

resolution directing that the money should not be spent until
the county acquires a deed to the property. We are not in
formed as to whether the county has received a deed to the
real estate on which any building which might be repaired
is located, but if it has not we assume in any event that the
wishes of the county board will be respected and no repairs
have been or will be made until the county acquires title
to the property. Any specific legal question presented be
cause of this resolution can be submitted to us if and when

it arises.

IV.

Finally it is asked if it is decided to use the money for
new buildings can this be done by the normal school board
as maintenance or should this be done by the county board
or a committee of its members drawn for that purpose?
As stated in our answer to question III, use of the

money for a new building would be use for "construction"
and would not be for "maintenance" under any definition of
the word. Because the authority of the county normal school
board extends only to having charge and control of all
matters pertaining to the organization, equipment and
maintenance of such schools, said board would not have
power to proceed with the construction of a new building.
Under the circumstances there is no alternative but for the

county board or a committee of the county board to proceed
with the work in event it is desired that new buildings be
constructed. See sees. 41.36, 59.07 (4), 59.06 (1).
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Needless to say, before any of the money set aside in the

•1947 or 1948 budget for repair to councy normal school
buildings can be used for construction of any new building
or buildings, it will be necessary that the budget be altered
as provided in sec. 65.90 (5).

WET

Appropnattons and Expenditures—University—Appro
priation made to the regents of the university of Wisconsin
by sec. 20.41 (1) (d) is not to be used for construction of
new buildings.

May 3, 1948.
A. W. Peterson, Director,

Business and Finance,
University of Wisconsin,

Our attention is directed to sec. 20.41 (1) (d), Wis. Stats.,
which reads:

"Miscellaneous capital. Annually, beginning July 1, 1947,
$500,000 for the purchase of educational and laboratory
apparatus, furniture, and furnishings, machinery and equip
ment, tools, live stoclc, for improvements to buildings and
grounds, and other similar permanent property and im
provements. The appropriation on July 1, 1947, shall be
nonlapsible until June 30, 1949."

You state that the regents of the university of Wisconsin
recently requested the emergency board to supplement
this appropriation by a transfer of funds from the appro
priation made by sec. 20.415 (3) which provides:

"On July 1, 1947, $500,000 and on July 1, 1948, $500,000
to be allocated, upon the approval of the emergency board,
to the appropriations made in section 20.41 in such amounts
and at such times as may be necessary to supplement appro
priations which are insufficient to accomplish the purposes
for which made. The a.ppropriation on July 1, 1947, shall
be nonlapsible until June 30, 1949. If the provision relating
to allocation, with the approval of the emergency board, is



Opinions of the Attorney General 249

invalid, the appropriation in this subsection shall not be
invalidated but shall be considered to be made without any
condition as to time or manner of allocation, release or
transfer."

The request for transfer of funds was made so as to
enable the regents to replace two small laboratory buildings
which were destroyed by fire, the amount of insurance being
insufficient to replace the laboratories which were old and
of frame construction. It is proposed that the buildings to
replace those destroyed by fire will be of a semi-permanent
type and the cost will be higher than the value of the build
ings destroyed.
You have inquired whether the appropriation made by

sec. 20.41 (1) (d) can be used for the construction of minor
buildings needed for research and instructional purposes.

It is well settled that appropriation statutes are to be
strictly construed. Art. VIII, sec. 2, Wisconsin constitution,
provides that no money shall be paid out of the treasury
except in pursuance of an appropriation by law. This means
just what it says. The State ex rel. Bell v. Harshaw and an
other, 76 Wis. 230. It has been ruled, for instance, that an
appropriation for operation may not be used for repairs
and maintenance. VII Op. Atty. Gen. 214.

Most, if not all, of the appropriations made by the legisla
ture to the regents for construction of buildings are in
specific language. For example, sec. 20.41 (11) contains an
appropriation for "construction or acquisition" of buildings
therein mentioned. Sees. 20.416 and 20.418 contain appro

priations for "construction and equipment" of new wings
to the Wisconsin general hospital. Sec. 20.417 makes an
appropriation for "the construction and equipment" of a
number of specified buildings. These illustrations might be
extended at great length by referring to other sections of
the statutes wherein appropriations are made to various
boards and departments for "construction" of buildings
specifically named.

Sec. 20.41 (1) (d) relates principally to the purchase of
various types of personal property to which is added the
further purpose of "improvements to buildings and grounds,
and other similar permanent property and improvements."
The construction of a new building is hardly an "improve-
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ment to a building." Neither is it, strictly speaking, an
"improvement of grounds," although that may be an inci
dental result of constructing a building upon the grounds.
We take it that "improvement of grounds" means primarily
some activity devoted to changes in the grounds such as
grading, excavating, filling, sodding, seeding, landscaping
and the like.

This leaves the language "other similar permanent prop
erty and improvements." The words "permanent property
and improvements" are qualified by the word "similar"
which in turn relates back to the preceding part of the
sentence. As previously pointed out this part falls short of
authorization for construction of a new building. Hence the
general words "and other similar permanent property and
improvements," which follow words relating to specific sub
jects or items, are to be restrained to subjects of the same
genus or classification to which the particular subject be
longs under the rule of ejusdem generis. Chicago & N. W. R.
Co. V. Railroad Commission, 162 Wis. 91.
Moreover, the last word in the appropriation is "improve

ments." The word "improvement" is a relative term and its
meaning must be ascertained from the context and the sub
ject matter of the instrument or writing in which it is used.
Wolff Chemical Co. v. City of Philadelphia, 217 Pa. 215, 66
Atl. 344. As previously indicated there is nothing in the con
text or subject matter of the paragraph in question from
which it could be concluded that the word "improvements"
as used therein was intended to encompass the construction
of a building. Under the rules of construction above dis
cussed the conclusion is quite to the contrary. You are
therefore advised that the appropriation made by sec. 20.41
(1) (d), whether or not supplemented by funds transferred

from the appropriation made by sec. 20.415 (3), is not to be
used for the construction of buildings however desirable and
expedient it might be to do so.
WHR
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University—Public Lands—United States—Condemna
tion—The regents of the university of Wisconsin have au
thority to convey land for a proper university purpose.
The United States government has authority to condemn

state or publicly owned land for a proper purpose.
In condemnation proceedings by the United States the

entire fee or any lesser portion may be condemned.

May 6, 1948.
The Regents of the University of Wisconsin

You state that you have under consideration an arrange
ment for cooperative investigations between the college of
agriculture of the university of Wisconsin and the division
of cereal crops and diseases, bureau of plant industry, soils
and agricultural engineering, United States department of
agriculture, in pursuance of which you propose to convey a
parcel of land approximately three-fourths of an acre to
the United States for a consideration of $6,000.
You ask: (1) Do the regents of the university of Wis

consin have authority to convey real estate for a proper
university purpose? (2) If the secretary of agriculture
prefers to acquire title by condemnation on behalf of the
United States does the United States government have
power to condemn land owned by the regents of the uni
versity of Wisconsin? (3) May the United States include in
the condemnation proceedings a declaration that the land
is taken subject to a right of reverter in the regents in the
event that the United States shall cease to use the land for

agricultural research purposes?
In our opinion the authority of the regents of the univer

sity of Wisconsin to convey any of its real estate in pursu
ance of a proper university purpose is clearly established
by sec. 36.03, Stats., which reads:

"The board of regents and their successors in office shall
constitute a body corporate by the name of The Regents of
the University of Wisconsin,' and shall possess all the
powers necessary or convenient to accomplish the objects
and perform the duties prescribed by law. * * *"

A primary characteristic of any corporation is the power
to acquire, hold and convey real estate within the scope of
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the purposes of the corporation. The phrase "all the powers
necessary or convenient" is as broad a grant of power as the
legislature could properly make in consideration of the pur
poses for which the university is established. This conclu
sion is reinforced by the opinion in The State ex rel. Priest
V. The Regents of the University of Wisconsin, 54 Wis. 159,
170:

"* * * it is for the board of regents to choose the means
which in their judgment are necessary or convenient, pro
vided only they are calculated to accomplish the objects
sought by the charter and within the scope of the general
powers granted, and not in conflict with the statute. * * *"

This case held that the board of regents had power to charge
students their share of the expense of heating and lighting
public halls.
The power of the United States to condemn state or pub

licly owned property is established by 40 USCA §257, which
reads in part:

"In every case in which * * * any * * * officer of the
Government has been or shall be, authorized to procure real
estate for the erection of a public building or for other
public uses he shall be authorized to acquire the same for
the United States by condemnation. * * *"

Under this statute many condemnation proceedings have
been entertained against state or publicly owned property.
See United States v. Bouchard, 64 F. 2d. 482, C. M. Patton
<fe Co. V. United States, 61 F. 2d. 970, United States v. .8677
Acre of Land, 42 F. Supp. 91.

Answering question (3) it is further established that the-
United States in its taking may acquire the entire fee simple

or any portion thereof. United States v. 60,000 Square Feet
of Land, 53 F. Supp. 767, 770:

"It is well settled that the government may acquire for
public purposes such property as it may select; it may take
such interest in or use of property as it may determine; it
may fix the term of use; it may use the property for any
purpose. These powers are executive. Monongahela Naviga
tion Co. V. United States, 148 U. S. 312,13 S. Ct. 622, 37 L.
Ed, 463; United States v. New River Collieries Co., 262 U. S.
341, 43 S. Ct. 565, 67 L. Ed. 1014; United States v. Meyer,
; Cir., 113 F. 2d 387."
RGT
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Youth Service Commission—SaLo/ries and Wages—Trav
eling Expenses—Sec. 54.04 (1) of the statutes does not
authorize payment of compensation to individual members
of the youth service commission for filling" speaking engage
ments ; but if members individually perform duties assigned
pursuant to sec. 54.06 (10) and (11), they may be reim
bursed for actual and necessary travel expenses under sec.
14.71 (2).

May 6, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You have asked whether or not the youth service com
mission can constitute itself as a committee of the whole for

the purpose of carrying out its functions in the field of
public education and then delegate individual members of
the committee to fill speaking engagements and be reim
bursed for the necessary travel expenses for the perform
ance of that committee duty.
Any consideration of a question with respect to compensa

tion or reimbursement for expenses to be paid members of
the commission must commence with the proposition that
the right of such officers to receive reimbursement for their
expenses is dependent upon affirmative statutory authoriza
tion. Dodge County v. Kaiser, (1943) 243 Wis. 551, 555-

556, 11 N. W. 2d 348; State v. Cleveland, (1D15) 161 Wis.
457, 152 N. W. 819, 154 N. W. 980; Quaw v. Faff,
(1898) 98 Wis. 586, 74 N. W. 369; Parsons v. Wauhesha
County, (1892) 83 Wis. 288, 53 N. W. 507; Crocker v.

Supervisor of Brown County, (1874) 35 Wis. 284.
In State v. Cleveland, supra, the court said:

"A public official's right to compensation is purely statu
tory; what the statute gives he receives, but no more.
Mechem, Pub. Off. §§855, 856. Expenses are not allowed to
town supervisors by any statute. * * * No provision is made
for traveling expenses, and this means that, like other
officials in that situation, they must defray their own ex
penses of this nature." (p. 459)

In Crocker v. Supervisor of Brown County, supra, the
court said:
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"Officers take their offices cum onere, and services re
quired of them by law for which they are not specifically
paid, must be considered compensated by the fees allowed
for other services. * * (p. 286)

A general statement of the foregoing rule appears in 46
C. J. 1014, 1015, §233, as follows;

"Public officers have no claim for official services rendered
except where, and to the extent that, compensation is pro
vided by law, and, when no compensation is so provided, the
rendition of such services is deemed to be gratuitous. * * *"

The rule appears to be slightly less rigid with respect to
reimbursement for moneys necessarily expended by officers
in the performance of required duties. It is said in 46 C. J.
1018, §246:

"* * * But where the law requires an officer to do that
which necessitates an expenditure of money for which no
provision is made to supply him with cash in hand, he may
make the expenditure out of his own funds and have reim
bursement therefor, * *

From the foregoing rules it would appear that per diem
compensation for the members of the youth service com
mission could be made only under the circumstances ex
pressly authorized by statute, and that reimbursement for
moneys outlayed for travel expenses could be made only in
case the statute contains express authorization therefor or
in case the expenditure was necessarily made in the per

formance of a duty required, by law.
Sec. 54.04 (1) of the statutes provide? in part:

"* * * The commission shall * * * hold meetings at the
call of the chairman or at the request of any 3 members
* * *. A majority of the members shall constitute a quorum.
The members of the commission shall be paid their neces
sary travelling and subsistence expenses and $10 per diem
while in attendance at the meetings of the commission or
its subcommittees; such per diem payment not to exceed in
the aggregate $300 per year to any one member. * * *"

The only other statutory provisions which appear to
relate to the subject are contained in sec. 14.71. It is there
provided in part that the members of commissions who are
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entitled to a per diem shall be entitled to travel and other
expenses while attending meetings of such commission held
at Madison if they do not live in Madison. Otherwise the
travel expenses provided in that section are limited to "ac
tual and necessary traveling expenses incurred in the dis
charge of their duties."
Under the statutory provisions we have reviewed we are

of the opinion that no per diem expenditure could be paid
to a member of the youth service commission except while
in attendance at meetings and not for filling speaking en
gagements elsewhere. Whether they may be reimbursed
for travel expenditures for filling speaking engagements
would seem under the general rule quoted above to depend
upon whether that duty is actually required of them by
statute.

The powers of the youth service commission as enumer
ated in 54.05 do not include such functions.

The powers of the department of public welfare enumer
ated under sec. 54.06 (10) and (11) include the delivery
of public addresses and radio programs. The state depart
ment of public welfare is defined in sec. 46.011 to consist
not only of the director of public welfare but also of its
officers, employes and institutions. It would appear that this
definition is intended to be broad enough to include all the
personnel functioning in the field assigned by the legislature
to the department. It would appear that members of the
youth service commission by having their functions covered
by a separate section were probably intended to be obligated
to serve only in a specialized capacity described in sec. 54.05
and not actually to be required to undertake other func
tions assigned to the department in general.

If, however, functions which the department is author

ized to undertake are assigned to and accepted by members
of the youth service commission in addition to their duties
enumerated in sec. 54.05, we believe it was the intent of sec.
14.71 to permit their reimbursement for actual and neces
sary traveling expenses incurred in the discharge of such
duties.

BL
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Juvenile Court—Commitment to Institution or Agency—
Sec. 48.01 (3) makes it mandatory for the juvenile court
to include, where obtainable, a copy of the birth certificate
whenever commitment is made to an institution or agency

and such certificate may be either the full form or short
form referred to in sec. 69.29, Stats.

May 6, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

We have your request for an interpretation of one of the
provisions of sec. 48.01 (3), Wisconsin statutes, and its
application to the Wisconsin child center at Sparta. This
section provides in part as follows:

"* * * Whenever the court shall enter an order commit
ting a child to an institution or agency, a transcript of all
of the evidence in the case, prepared by the reporter, shall
be transmitted by the clerk of the court to such institution
or agency, together with a supplementary statement pre
pared by the court or under its direction, based on informa
tion contained in the files of the court in I'elation to the
child so committed, setting forth such facts therein as the
court may deem suitable for the guidance of the institution
or agency in properly caring for the child committed to its
care. A copy of the birth certificate of such child or, if a
birth certificate is not obtainable, other documentary evi
dence satisfactory to the court of the date of birth of such
child shall be obtained for inclusion in the supplementary
report. * * *"

The committing judges in some instances fail to include
the birth certificate of the child and in other instances will

send the short form certificate provided in sec. 69.29 (2),
Wisconsin statutes. Your question is whether sec. 48.01
{3) makes it mandatory for the juvenile judge to include
the full form birth certificate as provided for in sec.
69.29 (1).

Section 69.29 provides as follows:

"(1) The certificate of birth shall contain such items as
the state board of health may determine are necessary and
shall agree in the main with the standard form recom
mended by the United States census bureau.
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"(2) The standard short form certificate of birth shall
contain only the following infonnation: The name of the
person whom it concerns as originally recorded, or as sub
sequently changed pursuant to law, the sex of the person,
the date on which he or she was born, the name of the
town, village or city, and county in which he or she was
born, and the date when the record was filed; no court order
shall be required for the issuance of this certificate, whether
for legitimate or illegitimate births."

Sec. 48.01 (3) quoted above, requires the committing judge
to include a copy of the birth certificate, where obtainable,
with the supplementary report which accompanies the com
mitment papers. The requirement is mandatory rather than
discretionary.

The question remaining is whether the short form cer
tificate provided for in sec. 69.29 (2) is sufficient compli
ance with the requirement in sec. 48.01 (3). You v/ill note
that the language italicized in the quotation above empha
sizes evidence "of the date of birth" of the child committed.

Apparently, the legislature was concerned largely with
making a provision which would assure that the receiving

institution or agency would have made available to it an
accurate record of the date of the birth of the child. This

information can, of course, be as readily obtained from a
short form certificate as from a long form provided for in
sec. 69.29 (1). Although we concede that the legislature

must have been referring to the long form certificate at
the time sec. 48.01 (3) was adopted, since at that date
no short form birth certfficate existed, this does not alter

our conclusion for the reason outlined above. The legisla
ture clearly had in mind that sometimes a birth certificate
would not be obtainable and for such instances provided
that other documentary evidence satisfactory to the com
mitting court would be sufficient.
You are therefore advised that under sec. 48.01 (3) it is

mandatory for the juvenile court committing a child to the
Wisconsin child center to include a copy of the birth cer
tificate of such child, where obtainable, and that such cer
tificate may be either the full form or short form certificate
referred to in sec. 69.29, Stats.
ES
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Taxation—Public Lands—Highways and Bridges—De
linquent taxes upon a parcel of land at the time the whole
thereof is conveyed by easement to the county for state
trunk highway purposes, are payable by the state as a part
of the cost of acquisition of such right-of-way easement.

May 10, 1948.

State Highway Commission,

Attention Mr. R. B. Sawtelle,
Assistant Highway Engineer.

You state that on July 28, 1941, pursuant to your direc
tion for acquisition of right-of-way of state trunk highway
29, the county obtained a conveyance of an entire parcel
for highway purposes. As the conveyance was merely an
easement, the fee title to the parcel remained in the grantor

who also owns other adjoining lands. This parcel has not
been carried on the tax rolls since the conveyance but there
are 1941 taxes of about $7 which are delinquent thereon.
An opinion is requested as to whether the state, under its
obligation to reimburse the county for the cost of this right-
of-way, is obligated to make payment for these taxes.

The question presented is not whether payment of delin
quent taxes must be made by the state in order to protect
a highway easement which existed when the tax is levied.
That would be resolved by different or additional considera
tions. The general rule is that a tax sale of land subject to
an easement acquired prior to th^ levying of the tax does
not extinguish or cut off the easement. Union Falls Power
Co. V. Marinette County, (1941) 238 Wis. 134, 298 N. W.
598; Doherty v. Rice, (1942) 240 Wis. 389, 3 N. W. (2d)
734. Furthermore, public easements for highway purposes

are of a very high order and historically have been accorded
a peculiar and superior status. In addition there is the
exclusiveness of the methods provided by the statutes for
discontinuance and termination of public highways.
Here the question is whether payment should be made

for taxes on the property that were a lien thereon and
unpaid when the easement was acquired. Were the ease
ment one granted to a private person after the taxes had
been levied on the property it would appear from the rea-
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soiling in the XJmon Falls Power Co. and Doherty v. Rice
cases that sale of the property for nonpayment of such
taxes and the issuance of a tax deed thereon would extin
guish the easement. The property as valued and taxed was
undiminished by any use or rights under the easement, and
therefore one who might take a tax deed to the property
based on the sale for nonpayment of such taxes would
acquire less than that which was subjected to the tax when
levied if the subsequently granted easement were to con
tinue in full effect. Certainly the subsequent granting of an
easement could not be effective to impair, interfere with
01 destroy the full operational effectiveness of the collection
of taxes previously levied.

Similarly if the tax sale certificate here were held by a
private individual and he took a tax deed, by this reasoning
the subsequently granted easement for highway purposes
would be cut off. We assume, however, that the tax sale
certificate is held by the county. Were it to take a tax deed
to the property then there would arise the question of
whether in any event the easement would be merged in the
fee title. However, no merger would result because the
county was never the real owner of this easement but is

only the nominal holder of the title, the real owner being

the state. XXII Op. Atty. Gen. 83.
There would then raise a conflict of title between the

county as the owner under the tax deed and the state as the
real owner of the easement for public highway purposes. If
the taking of the tax deed by the county would operate to
cut off or extinguish the subsequently granted easement to
the state, then it would be necessary that such taxes be paid
to preserve the easement.

But, there is the underlying concept expressed in the

statutes that generally the interest of the state in property
shall not be subjected to sale for nonpayment of taxes.
Property owned by the state is exempted from taxation ex
cept in specific cases. Sees. 70.11 (1), 70.115, 70.116 and
70.117, Stats. It is expressly provided in sec. 74.57 (1),
Stats., that property acquired by the state shall not be sold
for previously levied unpaid taxes, and a means is provided
for their payment. In this connection, the opinion previously
mentioned, XXII Op. Atty. Gen. 83, specifically states that
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land acquired in the name of the county for state trunk
highway purposes cannot be sold for previously levied un

paid taxes thereon, but they are payable by and collectible
from the state. Sec. 74.57 (2), Stats., precludes issuance
of a tax deed to state acquired property upon previously
issued tax sale certificates and provides for collection

thereof from the state.

It is therefore our opinion that the taxes in question
should be paid by the state as a part of the cost of acquisi
tion of the easement in question.
HHP

State Treasurer—Public Records—Disposition — Scrip
and warrants of the territory and state of Wisconsin no
longer needed as public records may be disposed of by the
committee on public records by delivery to the state his
torical society.

May 10, 1948.
John L. Sonderegger,

State Treasurer.

You state that you have in your possession certain old
scrip and warrants of the state of Wisconsin including ter
ritorial scrip dated 1840-1841, territorial warrants dated

1840-1841 and 1846, and statehood warrants dated 1848.
You inquire whether these papers may be surrendered to
the state historical society for disposition by sale or other
wise.

These papers are records or evidence of ancient fiscal
transactions of the state and territory and presumably have
no intrinsic value. Disposal of old public records is now
controlled by sec. 44.08 (1), Stats. 1947, which provides:

"For the purpose of the permanent preservation of im
portant state records and to provide an orderly method for
the disposition of other state records, there shall be estab
lished under the state historical society of Wisconsin a per
manent committee on public records, to consist of the direc-
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tor of the said state historical society, the attorney-general,
and the state auditor, or their designated representatives.
This committee shall pass upon the requests of the state
departments or other agencies for the reproduction by
microfilm or other process or for the destruction or other
disposition of such records, and shall have power to order
the destruction, reproduction, temporary or permanent re
tention, and disposition of the public records of any depart
ment or agency of the state, and shall be specifically re
quired to safeguard the legal, financial and historical inter
ests of the state in such records."

Sec. 14.425 relating to records of your office further pro
vides :

"The state treasurer is authorized to destroy all motor
fuel refund records which are more than 2 years old. He is
further authorized to destroy all gasoline tax reports and
correspondence, all oil inspection reports and correspond
ence, and all departmental receipts and correspondence
which are more than 4 years old."

Under the foregoing sections you are clearly empowered
to deliver all old public records of the character above de
scribed to the committee on public records organized under
sec. 44.08, for disposition in such manner as that committee

shall determine.

We do not pass at this time upon the question of whether
such committee may order a sale of old public records or
their delivery to the centennial committee for purposes of
sale since it clearly appears that the committee may deliver
all such records to the state historical society and that
society has the power of sale under sec. 44.01.
ROT
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Highways and Bridges—Entrances—Where county has

made a highway improvement involving the cutting, filling
01' grading of a highway in front of an entrance to abutting
premises and has provided the owner with a suitable en
trance as required by sec. 86.05, Stats., it is under no obliga
tion to provide additional entrances at other points along
the highway to subsequent purchasers of parcels of land
from said original owner.

May 11, 1948.
Arthur C. Snyder,

District Attorney,

West Bend, Wisconsin.

You state that where the owner of land adjoining a high
way sells off a parcel of such land the new owner fre
quently requests that a culvert and passageway be pro
vided by the county to the parcel of land so purchased. The
county highway department has taken the position that it

has no authority or duty to supply such facilities where no
new highway improvement is involved and the original
owner was provided with a proper entrance at the time the
highway was improved in the first instance.

We undei'stand that you concur in this position and you
have asked for our opinion as to whether the county is
justified in refusing to build a culvert and entrance to prem
ises where no present highway improvement, cut, fill or
grading is involved.

Sec. 86.05, Stats., provides:

"Except in counties having a population of 500,000 or
more, whenever it is necessary, in making any highway
improvement to cut or fill or otherwise grade the highway
in front of any entrance to abutting premises, a suitable
entrance to the premises shall be constructed as a part of
the improvements; and if the premises are divided by the
highway, then one such entrance shall be constructed on
each side of the highway. Thereafter each entrance shall
be maintained by the owner of the premises. During the
time the highway is under construction, the state, county,
city, village or town shall not be responsible for any damage
that may be sustained through the absence of an entrance
to any such premises."
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As was pointed out in an opinion under date of January
20, 1948 to the district attorney of Winnebago county,
XXXVII Op. Atty. Gen. 32, sec. 86.05 was formerly sec.
81.34, having been renumbered and amended by sec. 145 of
ch. 334, Laws 1943. Sec. 81.34 was created by ch. 386, Laws
1929, prior to which time there was no liability for conse
quential injury and damage to abutting property owners
resulting from lawful grading, ditching and other improve
ments of highways by counties. Legislation in derogation
of common law should be strictly construed most favorably

to a public corporation such as a county and not to the
claimant for damages. Necedah Mfg. Corp. v. JuneoAi
Comity, 206 Wis. 316.

We find nothing expressly or impliedly in sec. 86.05 which
imposes upon a county the duty to provide suitable en
trances and culverts to subsequent purchasers of parcels
of land from a grantor to whom the county had fully dis

charged its obligation under sec. 86.05 at the time of the
initial highway improvements.
WHR

Public Welfare Department—Powers—State department
of public welfare does not have authority under sec. 46.03

(1) and (2), Stats., or otherwise to enter into cooperative

arrangement with town board of town where a state hos
pital is located to form a fire protection district and furnish
men or facilities for fighting fires on private property.

May 11, 1948.
H. B. Evans,

Director of Administration,
State Department of Public Welfare.

You have inquired as to the authority of the state depart
ment of public welfare to enter into a cooperative arrange
ment with the town of Westport in Dane county for the
establishment of a fire protection district. The proposal in
part at least is that the district is to furnish the equipment



264 Opinions of the Attorney General

and that such equipment will be housed at the Mendota
state hospital. It is contemplated that the state would help
keep the equipment in operation. The district is to provide
a night truck operator with quarters in the hospital. In
addition to the employes now available at the hospital for
fire fighting it is proposed that a volunteer force be created.
The equipment and force would be available for fighting all
fires in the district including those at the hospital and its
various units.

Sec. 46.03 (1), Stats., as revised by ch. 268, Laws of
1947, authorizes the department of public welfare to main
tain and govern the Mendota state hospital, and sec. 46.03
(2) provides that the department shall supervise, manage,
preserve and care for the buildings, grounds and other
property pertaining to such institution.
This language, however, falls short of an authorization

for the department to enter into any kind of a cooperative
contract whereby it could assume any share of the responsi
bility of furnishing men and facilities for fighting fires on
private property except perhaps in the case of a conflagra
tion or emergency which might constitute a threat to state
property itself. Nor do we find any other statute under
which such a plan might be placed in operation.

State administrative agencies have only such powers as
are expressly granted to them or necessarily implied, and
any power sought to be exercised by such an agency must
be found within the four corners of the statute under which

the agency proceeds. American Brass Co. v. State Board of
Health, 245 Wis. 440. See also XXXIV Op. Atty. Gen. 366
to the effect that in the absence of statute there is no
authority authorizing a village to use a sewage disposal
plant or water system belonging to the state.
WHR
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Inebiiates and Drug Addicts—Commitment—Under sec.
51.09 (1), Stats. 1947, inebriates and drug addicts from
any county may be committed to the county hospital or to
the Winnebago or Mendota state hospital.

May 11, 1948.
A. W. Bayley, Director,

State Department of Public Welfare^

You inquire whether under sec. 51.09 (5), 1947 Stats.,
Milwaukee county is required to commit its inebriates and
drug addicts to one of the Milwaukee county institutions
or whether all of these commitments can be made to the

Winnebago state hospital, thereby relieving Milwaukee

county from providing treatment in its own institutions.
Sec. 51.09 (5) provides:

"The department shall provide treatment for drug ad
dicts at the state institutions to which they are committed;
and counties having a population of 500,000 shall provide
treatment of drug addicts in local institutions to which
they are committed. For each drug addict ti'eated in such
local institutions the county shall receive the same allowance
from the state as it receives for the care of other patients
in the same institutions."

This section relates to treatment of drug addicts after
they have been committed but it does not govern the matter
of commitment. The authority for commitment is found in
sec. 51.09 (1), 1947 Stats., which reads:

"If it appears to any judge of a court of record, by an
application of 3 reputable adult residents of the county,
that a resident of the county or person temporarily residing
therein is an inebriate or a narcotic drug addict and in need
of confinement or treatment, the judge shall fix a time and
place for hearing the application, on reasonable personal
notice to the person in question, requiring him to appear
at the hearing, and shall summarily hear the evidence. The
judge may require notice to be given to known relatives of
the person. At such hearing if the judge finds that such
person is an inebriate or a narcotic drug addict, and re
quires confinement or treatment, or that it is necessary for
the protection of himself or the public or his relatives that
he be committed, he may be committed to the county hos-
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pital or to Winnebago or Mendota state hospital. At the
hearing the judge shall determine the person's legal settle
ment, and the county of such settlement shall be liable over
for his maintenance and treatment. The provisions against
detaining patients in jails shall not apply to inebriates or
drug addicts except in case of acute illness."

The commitment of voluntaiy patients is covered by sec.
51.09 (3), 1947 Stats., which reads:

"Any adult resident of this state who believes himself to
be an inebriate or a drug addict may make a signed applica
tion to the presiding judge of a court of record of the county
where he resides to be committed to a hospital. His applica
tion must be accompanied by the certificate of a resident
physician of the county that confinement and treatment of
the applicant are advisable for his health and for the public
welfare. The judge may act summarily upon the application
and may take testimony. If he finds that the applicant
satisfies the conditions of this section, he shall commit him
as he would had there been an application under subsection
(1), including a finding as to legal settlement."

Thus it will be seen that the committing judge has the
option of committing inebriates and drug addicts to either
the county hospital or to the state hospital at Winnebago or
Mendota.

The commitment of such persons was formerly governed
by sec. 51.26 (6), 1945 Stats., which was renumbered and
revised by ch. 485, Laws 1947. The former section read in
part:

"* * * At such hearing if the court shall find upon suf
ficient evidence that such person is an inebriate or drug
addict, and requires confinement or treatment, or that it
is necessary for the protection of himself or the public or
his family or relatives that he be committed to some institu
tion, he may be committed by such court to the county
asylum for the insane of such county, except that in counties
having a population of five hundred thousand or more such
commitment shall be to the hospital for mental diseases, or
of an adjoining or adjacent county, or some state hospital
for the insane, for such period of time as to the court may
seem necessary for curing the malady with which he may be
suffering, or for such period of time as in the judgment of
the superintendent and attending physician in charge of
such institution it may be necessary to retain him to recover
and be able to take care of himself."
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It is to be noted that the place of commitment was op
tional with the judge as it is now. He then had three alterna
tives: (1) He could commit to the county asylum of the
county in which the proceeding was held, except that in
Milwaukee county the commitment had to be made to the
hospital for mental diseases; (2) he could commit the pa
tient to the asylum of an adjoining or adjacent county; and
(3) he could commit to some state hospital for the insane.
The foregoing provision of sec. 51.26 (6) as revised by

sec. 51.09 (1) has merely narrowed down the option of the
committing judge to: (1) The county hospital; (2) the
Winnebago state hospital; or (3) the Mendota state hos
pital.
There is nothing in the law as it existed prior to the 1947

amendment or as it exists now which would restrict the

commitment of inebriates and drug addicts of Milwaukee
county to Milwaukee county institutions.
WHR

Public Lands—Grants—Navigable Waters—Title to Vn-
surveyed Islands—Patentee from United States without re
servation of land in Wisconsin on a navigable stream not

forming the boundary line between states takes title to the
center of the stream midway between-the banks including
unsurveyed islands in the absence of fraud or mistake in
the survey and provided such land was not previously
granted to the state under the Swamp Land Act of 1850 or
other grant.

May 12, 1948.

T. H. Bakken, Chief Clerk,
Commissioners of the Public Lands.

You have inquired who has title to the unsurveyed islands
in navigable streams in this state. We understand that there
are hundreds of such islands located in Wisconsin as well
as in the rivers constituting the border between Wisconsin
and other states. In some instances the state apparently

has a claim under the Swamp Land Act of 1850, ch. 84,
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31st congress, 9 Stat. 519, granting to the several states the
swamp and overflowed lands therein.

The matter of islands subject to the Swamp Land Act of
1850 was considered in XXXVI Op. Atty. Gen. 346, and we
will not take the space here to repeat or summarize the
holding of that opinion. It should be pointed out, however,
at the outset that such opinion by no means covers the en
tire scope of the broad inquiry presented here and that the
opinion is limited solely to lands subject to the Swamp Land
Act, namely, "the whole of the swamp and overflowed lands,

made unfit thereby for cultivation, and remaining unsold
on or after the 28th day of September, A.D. 1850." 43 USCA

Public Lands §982. As a corollary to this qualification it
perhaps should be stated that an island in a navigable river-
did not pass under the Swamp Land Act if it was not at that
time in existence and was never a part of the government
domain. Holman v. Hodges, 112 Iowa 714, 84 N. W. 950,
58 L.R.A. 673. In other words the character of the land at

the date of the swamp land grant determines whether or
not it is within the grant, and the grant operated only on
land which was public land at the date of the act. 50 C. J.
998. It is important that this limitation be kept in mind in
the light of the discussion which follows.
Perhaps our approach to the question might well com

mence with a statement of the general rule applicable to
island titles.

"The ownership of an island generally follows the owner
ship of the bed of the water, so that if the state or crown
owns the land under water it also owns the island, while
if the riparian owner has title to the bed the island belongs
to him up to the line of his ownership of the bed, and if the
riparian owner is not the owner of the bed of the stream,
he is not the owner of the island, unless it has been granted
to him." 45 C. J. 568

The rule is also stated in 42 Am. Jur., Public Lands §45,
page 823 as follows:

"Where, under state laws, a grant of land bounded by a
stream, whether navigable in fact or not. carries to the
center of the thread, a patent from the United States de
scribing the land as bounded by the stream carries with it
title to islands lying between the mainland and the thread
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of the current. * * * But a patent describing a boundary as
commencing at a point on the bank of a navigable river,
along its margin, does not embrace an island within it, and
does not carry the title of the patentee beyond the edge
of the stream. * * *"

The foregoing propositions have been stated and followed
either wholly or in part in several Wisconsin cases. In
Chandos v. Mack, (1890) 77 Wis. 573, it was held that a
grant from the government without reservation, of lands
on the bank of a navigable river, vests in the purchaser the

title to any unsurveyed islands lying between the mainland

and the center of the stream. The court said at pages 576-7:

"* * * In this state the settled rule is that a grant by an
individual of land which is bounded on a navigable stream
vests in the grantee the title in the bed of the river to the
thread of the stream, subject to the public right of naviga
tion. * * * The inference certainly is very strong, when the
government leaves a small island in a navigable river, lying
between the shore and the middle of the stream, unsurveyed,
and sells all the surveyed islands and all the lands on both
sides of the river, that it intends to abandon all right to such
unsuiweyed island and let it pass to the riparian owners of
lands on the river as an incident to its grant. * * *"

A similar holding was reached in Sliter v, (Jat^enter,
(1905) 123 Wis. 578 where the court said at 580:

* * This ownership is predicated upon the ground that
the riparian proprietors in this state are, by concession of
the state, the owners of the river bed adjoining their land
to the thread of the stream, and that this ownership extends
to any island or dry land which may be formed thereon. This
rule is affirmed by this court in Norcross v. Griffiths, 65 Wis.
599, 27 N. W. 606; WUlotv River Club v. Wade, 100 Wis. 86,
76 N. W. 273; and Franzini v. Layland, 120 Wis. 72, 97
N. W. 499."

In Farris v. Bentley, 141 Wis. 671, the court held that a
grant from the United States of land bounded by a stream,
with no reservation or restriction, will be given effect ac
cording to the law of the state in which the land lies. Accord
Blatchford v. Foss, 197 Wis. 461. See also 35 L.R.A. (N.S.)
227 (note) and cases cited. It was further held in Farris v.
Bentley that a patent from the United States, without re-
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servation of land in this state on a navigable stream not
forming the boundary line between states vests title in the
patentee to the center of the stream midway between the
banks, regardless of the navigable channel, subject to the
rights of the public in the stream, and he also takes title
to any unsurveyed island included within such limits. It was
further held that such title of the patentee to an unsurveyed
island cannot be divested by the United States by a subse
quent survey and patent to another, in the absence of a
showing that the island was left unsurveyed by fraud or
mistake.

In Franzini v. Layland, 120 Wis. 72, the court considered
the situation arising where the island is located in a naviga
ble stream constituting the boundary line between two
states and held that the land owned by a riparian proprietor
in this state goes to the boundary line regardless of whether
that is nearer or further from the shore than the middle of
the stream. The court held further that unsurveyed islands
in navigable rivers in this state are presumed to be appur
tenant to the surveyed land near by, within the limits of
which they fall as regards riparian rights, and, nothing
appearing to the contrary, such an unsurveyed island is pre
sumed to pass with a conveyance of the surveyed land to
which it is appurtenant. It was also held that in case of a
mistake in making the public land surveys, by omitting to
survey any island in a river, such mistake can be taken ad
vantage of only by the government through proper proceed
ings and that until it acts in the matter the island will be
deemed to be governed by the rule as stated.

After discussing the general principles stated above the
court in the Franzini case said at page 82:

"The rule above stated must necessarily be modified as
regards riparian proprietors upon a stream forming a
boundary between two states, where the dividing line of
jurisdiction is the center of the main channel of such
stream, since the state cannot clothe a person with any
interest in land beyond its boundary; and the same reason
that occasions the concession to a riparian proprietor upon
a navigable stream wholly within its boundaries, to the
thread of such stream, requires the concession to go to such
dividing line where the riparian proprietor is upon a naviga
ble boundary river, regardless of whether such line be
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nearer to or further from his shore than the filum aqtiae of
the stream. So we find it held in the books that such is the
case even where the boundary line of a state divided from
another by a navigable I'iver is at low water mark on the
opposite shore. Young v. Harrison, 6 Ga. 132; Berry v.
Snyder, 3 Bush, 293; Blanchard's Lessee v. Porter, 11 Ohio,
138; Ware v. Houk (Com. PI.) 23 Wkly. Law Bui. 205. * *

Thus it will be seen that islands in navigable streams
constituting state boundaries are subject to an exception to
the general rule to the extent stated in the Franzini case.

Generally speaking the authorities are in accord with the
Wisconsin cases hereinbefore mentioned. In Grand Rapids
and Indiana Railroad Co. v. Butler, 159 U. S. 87, it was held
that an island in a river which the government surveyor
does not think of sufficient value to survey passes to the
grantee of the bank in a state \vhere such grantee's title
extends to the center of the stream. However, in Steinbuchel
V. Lane, 59 Kan. 7, 51 P. 886, it is said that it is impossible

to lay down a definite rule which will determine every case
involving the question of what passes by the grant of land
bordering on a water course and that whether islands are
intended to be reserved, or to pass, must be determined from
their situation and the action of the land department.

Also, as is indicatd in the Franzmi and Farris cases,
supra, the government is not precluded from asserting title
to islands left unsurveyed through fraud or mistake. This
principle may give rise to some interesting fact questions.
What constitutes fraud and especially what constitutes mis
take in a particular situation? For instance, we understand
that for the most part the islands in the Wisconsin River
west of the fourth principal meridian were surveyed by the
govenment whereas this is not generally true of such islands
lying east of that meridian. Was this a mistake or does
it indicate intention on the part of the United States not to
reserve the islands east of such meridian? We cannot at

tempt here to answer such questions but at least it is
clear that whatever may be the result so far as conflicting
individual claims are concerned there is always the pos
sibility that the federal government has a valid claim, and,
of course, its rights cannot be terminated in any cases such
as those hereinbefore cited wherein the government is not
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a party to the action. That the United States may well have
a valid claim to these unsurveyed islands, particularly the

larger ones, is indicated in Moss v. Ramey, 239 U. S. 538,
where it was held that the error of the surveyor in failing
to extend the survey over a large permanent island of a
navigable river does not make it any less a part of the public
domain. See also Scott v. Lattig, 227 U. S. 229. The claim,
however, if any, of the federal government is not determin-
able by the federal land department but solely by the courts.
Lakelands, Inc. v. Chippewa <fe Flambeau Imp. Co., 237 Wis.
326.

So far no specific mention has been made of islands
formed by accretion. In Nauman v. Burch, 91 111. App. 48,
it was held that if the riparian owner has title to the bed
of the stream an island arising in front of the land of the
riparian owner, and between his shore and the middle of
the Mississippi river belongs to him by accretion. As be
tween opposite owners such an island will belong to him
on whose side of the center of the stream it arises. If it is in

the middle of the stream it will be divided. 58 L.R.A. 674

(note). Also, if the island is washed away, and then re
formed within a reasonable time, the title of the former
owner will not be lost. 38 L.R.A. 849 (note).
In 45 C. J. 565 it is stated:

"Islands formed before the admission of a state to the
Union do not pass to the state upon its admission to the
Union, but remain the property of the United States and
subject to disposition by it, where the islands are surveyed
by the United States, or, although unsurveyed, are large
and of stable formation. On the other hand if islands are
formed after the admission of a state to the Union, the
question whether they belong to the riparian owner or are
the property of the state is governed by local law, they
being the property of the state according to the rule obtain
ing in some jurisdictions. Also the state has title to small
unsurveyed islands not claimed by the federal government."

See also Vol. I, Farnham, Water and Water Rights, 50.
It should be noted, however, that the cases supporting the

statement in the above quotation asserting the state's title
are from jurisdictions where unlike Wisconsin the title to
the bed of navigable streams is in the state rather than in
the riparian owners.
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The effect of a meander line in the survey was considered

in Fuller v. Dauphin, 124 111. 542, 16 N. E. 917, and it was

held that grant of land by the government will pass title to
the middle of the main channel of a navigable slough includ

ing an island lying between such line and the side upon
which the line is situated, where it is described as a certain

part of a fractional quarter section, and, although the part
bordering on the slough is shown upon the survey taken
from the field notes as a meandered line, yet such line is run

as a meander for the purpose of ascertaining the quantity
of land in the fraction, and is not marked as a boundary line

on the government plat of the section, and the island has
never been surveyed and platted. Similarly in Lee Wilson &
Co. V. United States, 245 U. S. 24 it was held that where
in a survey of the public domain a body of water or lake
is found to exist and is meandered, the result of such mean

der is to exclude the area from the survey and to cause it

to become subject to the riparian rights of the respective
owners abutting on the meander line in accordance with the
laws of the several states.

As will be seen from the foregoing the difficulty is not so
much in the discovery of the controlling principles of law
as it is in analyzing the many and varying factual situations
with a view of determining what rules are applicable. This
discussion is by no means to be considered as an exhaustive
analysis of the question presented, and the most helpful sug
gestion we can make is that each situation which arises
should be carefully studied from the standpoint of the
physical factors involved, the government survey, if any,
made of the stream banks, government grants either to the
state or individuals, the date of the survey and subsequent
grants, particularly with reference to any rights which the
state might be in a position to assert under the swamp land
grant, the age of the island, the possibility of the island hav
ing been omitted from government survey through error
or fraud, the location of the boundary line in interstate
rivers, and any other determining factors discussed in this
opinion as well as any additional matters that may be con
trolling under situations not anticipated or discussed "herein.
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We cannot forecast all the problems which may arise on
this subject along with their appropriate answers.

"Take therefore no thought for the morrow; for the mor
row shall take thought for the things of itself. Sufficient
unto the day is the evil thereof." Matthew 6:34
WHR

Inebriates and Drug Addicts—Residence—Legal Settle
ment—Numerous questions arising under sec. 51.09,. Stats.,
considered.

May 12, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You state that an individual was committed as an ine

briate to the Winnebago state hospital on March 16, 1948
upon his own application under sec. 51.09 (3). The judge
designated the case to be a state-at-large charge in the order
of commitment. In this connection you raise the following
ten questions:.

(1) What is the meaning of the statutory language
"any adult resident of this state"?

(2) Is the word "resident" synonymous with "legal
settlement"?

(3) If not, can you define it?
(4) How long does an adult have to live in Wisconsin

to become a resident?

(5) What are the factors to be considered in deter

mining whether one is a resident?
(6) Was the above commitment invalid since the pa

tient has no legal settlement?
(7) If not, who is to bear the expense of maintenance

and treatment?

(8) What shall the county of legal settlement be liable
for?

(9) How is such charge to be collected?
(10) Is the county liable for the actual cost?
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Inasmuch as the questions asked are so numerous we will
attempt to answer each of them as briefly as possible.
(1) Sec. 370.01 of the statutes provides in part:

"In the construction of the statutes of this state the fol
lowing rules shall be observed unless such construction
would be inconsistent with the manifest intent of the legis
lature ; that is to say:
"(1) GENERAL RULE. All woi:ds and phrases shall be

construed and understood according to the common and
approved usage of the language; but technical words and
phrases and such othei'S as may have acquired a peculiar
and appropriate meaning in the law shall be construed and
understood according to such peculiar and appropriate
meaning.

* *

"(51) ADULT AND MINOR. An adult is a person who
has attained the age of 21 years. A minor is a person who
has not attained the age of 21 years."

The word "resident" means one who resides in a place;
one who dwells in a place for a period of more or less dura
tion. Webster's New International Dictionary.

We fail to see in any event how the matter of determining
whether or not a particular individual is an "adult resident
of this state" is a question for your department, since that
is a matter for judicial determination by the presiding judge
of the court of record with whom the application for com
mitment is filed and his finding is conclusive until set aside
by appropriate proceedings.
(2) The word "resident" is not synonymous with "legal

settlement." The term "legal settlement" as applied in the
public welfare laws is defined and determined at length
under various circumstances in sec. 49.10, Stats. We cannot
here take the space to quote that section at length or refer
to the dozen or more interpretations of it in supreme court
decisions and opinions of this office which you will find
digested in the 1947 Wisconsin statutes immediately follow
ing sec. 49.10.
(3) See (1) and (2) above.
(4) See (1) and (2) above.
(5) See U) and (2) above.
(6) Not necessarily. Sec. 51.09 (3) requires a finding as

to legal settlement. If, for instance, the judge makes a find-
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ing that the patient has no legal settlement in Wisconsin he
has met the call of the statute requiring that there be a
finding as to legal settlement. The statute does not say that
the judge must find that the patient has a legal settlement
in Wisconsin. We, of course, do not have the judge's order
before us and we can hardly be expected to pass upon its
sufficiency without a chance to examine it.

(7) Where there is no legal settlement in this state, there
is no county which can be charged and the burden remains
where it falls, namely on, the state institution.
(8) The county of legal settlement, if any, is liable "for

his maintenance and treatment" (sec. 51.09 (1) and (3))
at the rate of $3.25 per week (sec. 51.08).
(9) The charge is to be collected in the manner pre

scribed by sec. 46.106 (2).
(10) No. See answer to question (8) above.

WHR

Insane—Voluntary Patients—Residence—L e g al Settle
ment—Questions arising under sec, 51.10, Stats. 1947, con
sidered briefly.

May 12, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You state that a patient was committed to the Winnebago
state hospital under sec. 51.10 (1), 1947 Stats., relating to
voluntary patients. Previously this patient had been living
for some 9 months in a hotel in a certain city. The judge
determined under sec. 51.10 (2) that she had no legal settle
ment in Wisconsin. In this connection you raise the follow
ing fifteen questions:
(1) What is the meaning of "any resident adult of this

state"?

(2) Is this synonymous with legal settlement?
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(3) How can it be defined and what factors are to be con
sidered in determining if one is an adult resident of this
state?

(4) How long and under what conditions do you have
to live in Wisconsin to be considered a resident?

(5) Will you further define and explain what is the mean
ing of "any resident minor or incompetent may be admitted

upon application signed by parent, spouse or legal guardian,
supported by a like certificate"?
(6) Is "resident minor or incompetent" to be defined the

same as "any resident adult"?
(7) Can a minor have a residence ?
(8) If the admission of a patient who has no legal settle

ment is proper who is to pay the charges in the event the
patient is indigent?
(9) Where legal settlement is found to be in the city

of A, county of B, what amount is the county of B to be
charged with?
(10) How is it to be collected?
(11) What factors are to be considered under sec. 51.10

(3) in determining whether the patient is a nonresident or
resident ?

(12) How long, where and under what conditions must
you live to be a resident of Wisconsin?
(13) Would residing 9 months in a hotel be sufficient to

constitute one a resident in Wisconsin?

(14) If not, should the superintendent in the instant case
apply for commitment under sec. 51.10 (3) ?
(15) Is residence here synonymous with legal settlement?
We have also received under the same date that this

request was received another request from you containing
only ten questions, although some of them relate to the same
general questions that are asked here. This comes pretty
close to matching, if it does not exceed, the record which
inspired the classic opinion of the late Justice Owens in
III Op. Atty. Gen. 466, when he was attorney general.
But be that as it may we will endeavor to dispose of your

questions as expeditiously as possible.
(1) See answer to question No. (1) in opinion to you

under this same date discussing questions presented under

sec. 51.09 (3).
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(2) See answer to question No. (2) in opinion referred
to above.

(3) See answer to question No. (3) in above opinion.
(4) The dictionary does not define the word "resident" in

terms of days, weeks or months. It depends upon all of the
surrounding facts and circumstances as well as upon the
intention of the person. It has been held, for instance, that
where a person left one state and went into another with
the intention of remaining there, his domicile was there
upon immediately changed and he at once became a resident

of the state to which he moved. Stockyards Nat. Bank of
South Omaha v. Bragg et al., 293 Fed. 879. In Mann v.
Taylor-, 78 Iowa 355, 43 N. W. 220 it was held that a "resi

dent of the state is one who resides in the state * * * one

who resides permanently or for a time in the state. There
is not necessarily the idea of permanence connected with
the signification of the words 'reside' and 'residence.' A
resident may have a settled abode for a time, to be deter
mined by circumstances. His residence may be temporary
for temporary purposes. He may retain his citizenship and
his domicile in another state, and will be,subject to the law
of this state intended to protect the rights of residents, and
to provide remedies against them."
(5) The word "resident" has previously been discussed.

A "minor" is a person who has not attained the age of
21 years. Sec. 370.01 (51).

The statutory language which you ask us to interpret is
quite ambiguous because of the fact that so many different
concepts are thrown together in one relatively short sen
tence, and we are reluctant to attempt to apply the language
until such time as an actual case has arisen calling for
interpretation. It is difficult enough to apply the statute to
any given set of facts without attempting in advance to
guess at all the possible situations which may arise under
the statute. Whenever in the course of administering the
above statute it becomes necessary for you to have it applied
to a case which has actually arisen we shall be glad to help
you. In the meantime we respectfully request that you re
frain from presenting hypothetical situations and above all
from asking us to conjure up the situations to be considered
and ruled upon in advance of their happening.
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. (6-) A "resident minor" is obviously not a "resident
adult," although either may be "incompetent."
(7) Yes.
(8) The statute is specific only as to the patient who has

a legal settlement. Sec. 51.10 (2) provides in part:

"* * * The county of his legal settlement (if he has one)
shall be charged with his care, unless his care is privately
paid for. * * *"

Section 51.10 (3) provides:

"If a voluntary patient is found to be a nonresident of
this state and does not apply for a discharge, the superin
tendent shall make application for commitment to the county
judge of the county where the institution is located, as pro
vided in section 51.01. The application of the superintendent
alone is sufficient."

Section 51.01 referred to in sec. 51.10 (3) makes no provi
sion as to who is to pay. In the absence of statute the burden
will have to rest just where the legislature has left it and
there can be no charge back by the institution to which the
commitment is made.

(9) "The county of his legal settlement (if he has one)
shall be charged with his care, unless his care is privately
paid for." Sec. 51.10 (2), Stats. Sec. 51.08 establishes the
rate at $3.25 a week.
(10) The charge is to be collected in the manner pre

scribed by sec. 46.106 (2).
(11) Each case is to be considered upon the basis of all

the relevant facts and circumstances. If you have an actual
case where the facts are such as to raise doubts we will be

glad to help you but we can hardly be expected to guess in
advance all the possible factual situations which may arise.
Our time is so taken up with trying to solve actual problems
that we must forego the luxury of looking into the crystal
ball for answers to guessing contests.
(12) See the answer to (11) above.
(13) It might.
(14) The determination as to legal settlement has already

been made by the judge in the instant case under sec. 51.10
(2). Subsection (3) provides that if a voluntary patient "is
found to be a nonresident of this state" the superintendent
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shall make application for commitment to the county judge
of the county where the institution is located. Presumably
this refers back to the finding of the judge under subsec
tion (2), although the finding that a person has no legal
settlement in Wisconsin is not necessarily the same thing as
a finding that a person is a nonresident of the state. The
language in subsection (3) appears to have been used rather
loosely and without any fine regard to the technical dis
tinction between residence and legal settlement.
(15) See answer to (14).

WHR

Tuberculosis Sanitariums—Maintenance—Streptomycin
Treatment—Cost of streptomycin treatment for patient in
tuberculosis sanatorium is part of the "necessary and rea
sonable expenses incident to his care in such institution"
within the meaning of sec. 50.07 (.2), Stats., and should be
handled as other maintenance costs in determining the per
capita cost to be used in the annual adjustment between the
state and counties pursuant to sec. 50.11. This applies also
to patients receiving free care under sec. 50.07 (2a).

May 13, 1948.
Fred G. Digke,

District Attorney,
Manitowoc, Wisconsin.

You have requested an opinion with reference to the
following statement of facts: A Manitowoc county resident,
who is entitled to free care pursuant to section 50.07 (2a),
is a tubercular patient in a sanatorium operated by an
adjoining county. The medical director of that sanatorium
is of the opinion that streptomycin therapy would be bene
ficial for this patient. The cost of this new drug would be
$240 for the initial course of treatment, and the patient may
require a similar dosage at a later date.
You inquire whether your county is required to advance

the money for this treatment or whether the sanatorium is
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bound to furnish it and include the cost in calculating the
weekly cost per patient to be charged back to the county of
legal settlement in the annual adjustment provided for in
section 50.11, Stats.

The question is whether the cost of streptomycin therapy
is included in "maintenance" which is bound to be furnished

by a sanatorium under sec. 50.07 Stats. Subsections (2) and
(2a) of that section provide as follows:

"(2) Any such person who is unable to pay for his care
may be admitted and maintained in such institution at the
charge of the county in which he has his legal settlement,
pursuant to subsection (2) of section 50.03. Such mainte
nance shall include necessary traveling expenses including
the expenses for an attendant when such person cannot
travel alone, necessary clothing, toilet articles, emergency
sui-gical and dental work, and all other riecessary and rea
sonable expenses incident to his care in such institution.
"(2a) Any patient who meets the legal settlement or

residence requirements specified in section 50.03 (2a) shall
be cared for in such institution without charge to him, re
gardless of his ability to pay, except as otherwise provided
in said section 50.03 (2a), and the cost of his care shall be
charged to the state or the county in which he has his legal
settlement in accordance ivith the provisions of this chap
ter."

It is clear that the cost of care for "free care" patients
under subsec. (2a) is intended to be calculated in the same
manner as the cost of care of "indigent" patients (who are
not eligible for free care by reason of not having a legal
settlement or 5 years' residence in Wisconsin) under subsec.
(2). Medication has always been considered to be a part of
the "necessary and reasonable expenses incident to his care
in such institution" within the meaning of subsec. (2).
When streptomycin therapy for tubercular patients was

first introduced, it was extremely expensive and was medi
cally in the experimental stage. To give it to every patient
in the doses then indicated was beyond the financial ability
of the sanatoria. However, we are informed that the price
of the drug has now been materially decreased, as has the
size of the dosage. Moreover, we understand that it is no
longer regarded as experimental but is now a medically
accepted treatment in some but not all cases. Many of the
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sanatoria are now administering the treatment routinely
in cases where it is indicated and including the cost in their
annual calculation of the per capita cost of maintenance of
the patients. This seems to be the correct procedure now
that the drug is medically accepted, and you are therefore
advised that the sanatorium is not entitled to demand pay
ment therefor from the county of legal settlement of a pa
tient who requires such treatment.
WAP

Insane—Jury Tnal—Physicians and Surgeons—Privi

leged Communications—Physician or other person con

nected with state mental institution is not precluded by sec.
325.21, Stats., from testifying as to the mental condition of

a person detained for observation under sec. 51.03 or 51.04,
Stats., although superintendent of Mendota or Winnebago
hospital may refuse to obey subpoena except as provided in
sec. 51.16 (2), Stats.

May 13, 1948.
JEROLD E. Murphy,

District Attoimey,
Fond du Lac, Wisconsin.

You have inquired whether the authorities from an in
stitution can testify as to the results of a 30-day period of
observation where a patient has been committed under sec.

51.03 pending date for a jury trial in an insanity proceed
ing.

Section 51.03, Stats., reads in part:

"If a jury is demanded by the alleged mentally ill, infirm,
deficient or epileptic patient or by a relative or friend in
his behalf, before commitment, the judge shall direct that
a jury be summoned to appear before him to determine the
mental condition of the patient. The procedure shall be sub
stantially like a jury trial in a civil action before a justice
of the peace, and the 6 jurors shall be selected as in justice
court. The judge may instruct the jurors in the law. No
verdict shall be valid or received unless agreed to and signed
by at least 5 of the jurors. At the time of ordering a jury to
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be summoned, the judge shall fix the date of the hearing,
which date shall be not less than 30 days nor more than 40
days after the demand for a jury is made. In the meantime
the judge may order the patient temporarily detained in a
designated public institution, until the date of hearing, for
observation. * * *"

You state that in an article by Senator Gustave W.

Buchen appearing in Mental Health Magazine for Januaiy
1948, it is pointed out that the purposes for the committal
prior to jury trial are: (1) More complete information as
to the patient's true mental state can be obtained prior to
the trial; (2) if the patient is in fact mentally ill he will
be undergoing treatment in the meantime and will not be
a menace to himself or others; and (3) by the expiration of

the detention period the demand for the jury trial seldom
will be further pressed.
We see no reason in law why the authorities and physi

cians of an institution should be precluded from testifying
as to the results of the temporary period of commitment.

Section 325.21, Stats., provides:

"No physician or surgeon shall be permitted to disclose
any information he may have acquired in attending any
patient in a professional character, necessary to enable him
professionally to serve such patient, except only (1) in trials
for homicide when the disclosure relates directly to the fact
or immediate circumstances of the homicide, (2) in all
lunacy inquiries, (3) in actions, civil or criminal, against
the physician for malpractice, (4) with the express consent
of the patient, or in case of his death or disability, of his
personal representative or other person authorized to sue
for personal injury or of the beneficiary of an insurance
policy on his life, health, or physical condition."

The information in question appears to come within the
second exception mentioned in the above privileged com
munication statute. In Simecek v. State, 243 Wis. 439, it
was held that the statute only prohibits disclosures of a
patient made to a physician to enable the physician to serve
him professionally and that it does not apply to the testi
mony of a physician appointed to make a mental examina
tion.

Attention however is called to sec. 51.16 (2), Stats., relat

ing to the superintendents of Mendota state hospital and
Winnebago state hospital. This section provides:
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"The superintendent shall not be compelled to obey the
subpoena of any court in any case, civil or criminal, if he
shall file with the magistrate or clerk his affidavit that to
obey the same would be seriously detrimental and hazardous
to the welfare of the hospital under his charge, except when
an accusation of murder is to be tried; nor in such case
unless the judge shall make a special order therefor, and
the subpoena, with a memorandum thereof indorsed thereon,
be served one week before the time when he shall be re
quired to appear; but no superintendent shall be entitled in
any case to make and file such affidavit, who shall, upon
tender of the usual fees of witnesses in courts of record,
refuse to be present and to give his deposition at his office,
usual place of business, or usual place of abode; and any
superintendent so present and giving his deposition who
shall be detained 4 hours from the time fixed for the taking
thereof or from the time to which the taking of the same
may have been adjourned may make affidavit that further
detention would be seriously detrimental or hazardous to
the welfare of the persons or business in his charge where
upon the officer before whom such deposition is being given
shall adjourn further proceedings thereon to a future day."

This statute however does not make inadmissible the
testimony of either of such superintendents.

Secondly, you inquire whether the county judge under
sec. 51.04 (3), Stats., can after the findings of the two ex
amining doctors, commit a person temporarily for 30 days'
observation and then may the results of such period of ob
servation as learned by the authorities of the institution be
used at a subsequent jury trial.

Section 51.04 (3), Stats., provides:

"Upon receipt of the report of the physicians the judge
may order his detention in a designated institution for a
stated period not exceeding 30 days. Upon the application
of the superintendent of the institution or any interested
person the judge may extend the detention period, but the
temporary detention shall not exceed 90 days in all."

The first sentence of this subsection clearly answers the
first part of your second question in the affirmative and an
affirmative answer to the second part of the question has
already been indicated in our answer to your first question.
In other words, the second exception to sec. 325.21, Stats.,
applies, subject however to the right of the superintendent
to refuse to testify under sec. 51.16 (2), Stats.
WHR
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Counties—Charitable and Penal Institutions—The county
board has authority to make new installations at a county
asylum pursuant to sec. 59.07 (4), Stats. Such authority no
longer rests in the board of trustees since amendment of
sec. 46.18 by ch. 268, Laws 1947.

May 14, 1948.
Clarence G. Traeger,

District Attorney,
Horicon, Wisconsin.

You have asked whether new installations to be made at

the county asylum at a cost of approximately $40,000 are to
be handled by the county board building committee or by the
board of trustees of the institution.

Both the county board and the trustees of county in
stitutions are dependent upon the statutes for their author
ity. The county board has authority under sec. 59.07 (4) to
build and keep in repair county buildings. This appears
ample to enable the board to carry out the project you have
described if the provision is not superseded by a more speci
fic authorization empowering another agency to handle such
matters in connection with the particular type of building
involved.

Sec. 46.18 as amended by ch. 268, Laws 1947, authorizes
trustees of county institutions to manage such institutions.
It does not contain any authorization for the trustees to
engage in construction work. You have called our attention

to XX Op. Atty. Gen. 130 in which the opinion was given
that a board of asylum trustees may use for construction
purposes money appropriated for that purpose by the county
board. That opinion was based upon the theory previously
fol]o\ved in XII Op. Atty. Gen. 26-27 that the board of
trustees had power to supervise the expenditure of funds

appropriated by the county board under subsec. (8) of sec.
46.18. At that time that subsection provided that the county
board should annually appropriate certain sums for opera
tion and maintenance of the institution "in addition to the

amount appropriated for construction and improvement of
grounds and buildings." The authority of the trustees to
super\'ise expenditures for construction and improvement of
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buildings was based on the quoted phrase. That phrase has
been omitted in the revision of the statutes eifected by ch.
268, Laws 1947. Under sec. 46.18 as amended, the authority
of the trustees is limited to management of the institution,
arid the county board would have authority to supervise con
struction work pursuant to sec. 59.07 (4), Stats.
BL

Intoxicating Liquors—Minors—Sec. 176.32 applies to
barrooms and other specific rooms where liquor is sold or
dispensed and is not inclusive of other parts of the premises.
Construction of rooms should be such as to preclude reason
able doubt as to sufficiency.

May 18, 1948.
Henry Van De Water,

District Attorney,
Sheboygan, Wisconsin.

You desire to know whether sec. 176.32 of the statutes is

being complied with in the following situation.
A corporation which is the lessee of a large building in

your community is the holder of a retail "Class B" intoxicat
ing liquor license and a retail "Class B" fermented malt

beverage license, which are issued for the entire premises.
The basement of the building contains bowling alleys, a

barroom, with a service bar in a smaller adjoining room for

overflow crowds and another service bar in the room con

taining the bowling alleys, having waitress service available.
The first or ground floor contains separated office or store

space along one side of the building, having entrances from
the street. These are leased to persons or organizations hav
ing no interest in the license. This floor also contains a large
ballroom which is used for basketball games, meetings,
dances and other public gatherings of like nature. This
room is rectangular and has a balcony extending around
three sides of the floor. A stairway in the room connects
the two levels. At one end of the ballroom a glass brick and
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plate glass partition has been erected parallel with, and,
judging from the pictures which you enclosed with your
letter, about 12 to 14 feet from it. This partition extends
from the floor to the ceiling at the front of the balcony and
is about 9 feet high. The partition does not extend the entire
width of the room, a considerable space estimated at approx
imately 14 feet being unobstructed at each end. The space
from the ends of the partition to the walls is not partitioned
off from the ballroom. A bar extends the length of the parti
tion facing it, the back bar being along the wall of the build
ing. There is a large entrance without doors about 51/2 feet
wide in the center of the partition. This entrance and the
area between the bar and the partition is divided by a glass
brick wall extending from the floor to the height of approxi
mately 7 feet, which is approximately 2 feet lower than the
ceiling. It extends from the entryway in the center of the
main partition to the front of the bar and also apparently
covers the top of the bar. The rear of the bar is entirely open
and unobstructed by this partition.

One side of the bar is operated as a "beer and soda" bar
and all types of liquor are sold on the other side. The beer
and soda bar is marked as such by a neon sign facing to
wards the main part of the hall and a similar neon sign
with the legend "Under 21 Keep Out" is on the other side
of the bar in a similar position. You inform us that when
public gatherings are held in the building sepai'ate bar
tenders are employed on each side, and off-duty policemen
are hired by the management to keep persons under 18 years
of age away from the beer and soda bar and minors from
the other bar.

The second floor of the building is occupied by the United
States army reserve corps and a former lodge room with a
service bar which is leased for private parties such as wed
ding parties and similar gatherings. The third floor is a
partial floor in the nature of a mezzanine, containing the
office and balcony space. The fourth floor contains a small
gymnasium and storage space.
The problem is whether sec. 176.32 would prohibit minors

from using all or certain parts of the building, or whether
the law is being fully complied with by the exclusion of
persons as above indicated.
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Sec. 176.32 in substance prohibits the presence of a
minor unaccompanied by his or her parent or guardian in
"any barroom or other room on such premises in which such
liquor is sold or dispensed." Bowling alleys and certain other
places are specifically exempt from the operation of this
statute.

We agree with your conclusion that this section merely
affects the barroom or other specific rooms where liquor is
sold or dispensed and is not meant to include the entire
building or premises, since the phrase "in which such liquor
is sold or dispensed" very apparently modifies the word
"room." We believe that this phrase would have been
omitted had the legislature meant the restriction to include
the entire premises, since it would in such case be redun
dant. This same interpretation of the statute has been as
sumed in prior opinions on related subjects issued by this
office. See XXXII Op. Atty. Gen. 82, XXXII Op. Atty. Gen.
132, XXXV Op. Atty. Gen. 228. It is therefore our opinion
that it is immaterial as far as sec. 176.32 is concerned,
whether or not the license is issued for the entire building
of for certain specified rooms.
The question remaining is whether or not the structure

erected in the proximity of the bar in the main ballroom
sufficiently segregates the areas around the two divisions
of the bar so that it may be said that they are separate
rooms within the meaning of sec. 176.32. There are a num
ber of varying definitions of the word "room." Webster
defines it as a portion of space enclosed by walls or parti
tions in a building, while Funk & Wagnalls New Standard
Dictionary defines it as a space for occupancy or use en
closed on all sides, as in a building. 54 C. J. 1102 gives the
following definition:

"A familiar word, not without some considerable varieties
of meaning. It has been defined as a single inclosure, sep
arated by partitions or other means from the other parts
of a building; a subdivision of a building, or the building
itself where the structure contains but one room; space in
a building marked off or set apart by a partition; space
which has been set apart or appropriated to any purpose.
In its broad sense, any space or apartment separated from
others by partitions; and in this sense it would include a
mere closet, or any small apartment thus separated. 'Room'
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may include a rear porch, but it has been held not to include
sleeping quarters in a store, screened from the gaze of cus
tomers. The word may apply as truly to a place of great
privacy as to a place of public resort."

Having in mind the expressed intent of the legislature to

exclude unaccompanied minors from barrooms or rooms
where liquor is sold or dispensed, it is our opinion that such
rooms must be so constructed that there can be no reason

able doubt that they are separate rooms in order to properly
allow minors to frequent the portions of the building ad
jacent to them.
We are of the opinion that the structure in question is

barely sufficient to meet the most liberal interpretation of
the meaning of the word "room" and, therefore, is insuf
ficient to be deemed a room or rooms for the purposes of
sec. 176.32. The entire structure is fully enclosed upon one
side only, both ends are open, and a large open entryway
breaches the remaining side. If the structure were suf
ficiently enclosed to constitute one room, we do not believe
that because of the partition it could be said to be two rooms
since the center partition is insufficient. It does not go com
pletely to the ceiling, nor does it extend in back of the bar.
It would be an exceedingly easy matter for one so inclined
to serve intoxicating liquors on either side of the bar.

It therefore follows that minors not properly accompanied
should be excluded from the ballroom of the building so long
as the present manner of operation exists. Minors may,
however, be allowed in the bowling alley since it is exempt
from the operation of the statute, and may also be per
mitted in other rooms in the building where no liquor is
sold or dispensed.
REB
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Criminal Latu—Lotteries—Scheme known as "Apprecia
tion Day" is a lottery in violation of sec. 348.01, Stats.

May 18, 1948.
Clarence E. Gorsegner,

District Attorney,
Loyal, Wisconsin.

You inquire as to whether or not a certain progi'am
known as "Appreciation Day" violates the state law against
lotteries, sec. 348.01, Stats. You have submitted with your
request certain documents from which the nature of the
scheme can be ascertained.

It appears that the plan has been copyrighted by an or
ganization with headquarters in Texas and that a so-called
"franchise" has been granted to the chamber of commerce

at Abbotsford, Wisconsin, giving it the exclusive right to
use the plan within a radius of 22 road miles from Abbots-
ford, including the city of Marshfield. It is said to be a pro
gram for "community trade extension" designed to define,
develop and expand the trade territory, to increase the size
of the average purchase by present customers, and provide
an additional day each week when customers would be at
tracted to town. Under the heading "How Does It Do It?"
the promoters' folder states as follows:

"By a scientific, and wholly legal, application of the age-
old desire to get 'something for nothing.' People do not help
you define your trade territory, by registering their names,
addresses and the amount of their every purchase; nor
increase the size of those purchases; nor drive greater dis
tances than in the past; nor change their buying habits
from one town to another; nor come to town in great
throngs on a hitherto dull mid-week day, simply because
you ask them to do so. A definite incentive must be offered.
Appreciation Day provides that incentive."

Additional facts disclosed show that the promoters' con
fident assertion that the scheme is "wholly legal" is entirely
incorrect so far as the state of Wisconsin is concerned and

probably in most other states as well.
Briefly the scheme is that the merchants who enroll under

the plan subscribe a weekly quota in dollars which goes to



Opinions of the Attorney General 291

make up a so-called "treasure chest." The enrolling mer
chants are then supplied with a quantity of so-called "treas
ure chest coupons," the face of which reads as follows:

25^1 to 994
5%

$1.00 to $1.99
10%

$2.00 to $2.99
20%

TREASURE CHEST COUPON

If name is illegible or if punched
more than once this coupon is void

?3.00 to $3.99
30%

$4.00 to $4.99
40%

$5.00 to $25.00
50%

On the reverse side of the coupon is a place for the cus
tomer to sign his name and address, and the statement, "No
consideration of value was exchanged for this coupon."
Each customer of an enrolled merchant will be given a

coupon punched in the appropriate place depending upon the
size of his purchase. No more than two 50% coupons may
be issued to any person on a single transaction. Any mer
chant violating the rules with reference to handing out such
coupons may be expelled from the plan. The coupons are
placed in a container from which once a week a drawing is
made at a time and place previously announced. The winner
or his spouse must be present to claim the prize.. If a 5%
coupon is drawn the winner will receive 5% of the amount
of money in the "treasure chest." If a 50% coupon is drawn
the winner gets 50%. The "treasure chest" continues to
increase in size so that the value of winning coupons also
increases. All undrawn coupons remain in the container
from which the drawing is made except that from time to
time, as the number becomes too great to handle, half of the
coupons are withdrawn and destroyed.
A sheet of "rules and regulations" to be posted "in plain

view of the public" contains among others the following
rule:

"18. No consideration of value must ever be accepted in
exchange for a coupon. The following announcement should
be made before each drawing:—'Anyone wishing to take
advantage of the generosity of these local merchants, while
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trading elsewhere or sending money to distant Mail Order
Houses, can have a coupon without even making a purchase,
upon application at the office of the local Sponsor.' Very
few will ever take advantage of the offer. The mails should
not be used in publicizing the event."

Apparently rule 18 is intended to legalize the scheme, but
if so, it is ineffectual. The giving of free coupons without
requiring a purchase is without significance, under the deci

sions cited below.

A more bald-faced appeal to the gambling instinct to

increase the business of the enrolled merchants can scarcely
be imagined. Most of the schemes which have been sub
mitted to this office within recent years for consideration as
to their legality have at least approached the line which
divides illegal lotteries from lawful prize contests. This
scheme is so clearly unlawful that it is a cause of astonish
ment that it is even being attempted in this state. The fol
lowing cases amply cover the situation and need not be
further discussed here. State ex ret. Cowie v. La Crosse-

Theaters Co. (1939), 232 Wis. 153; Stem v. Miner (1941),
239 Wis. 41; State ex rel. Regez v. Blunter (1940), 236 Wis.

129.

WAP

Counties—Purchasing Agent—A county board has au

thority under sec. 59.07 (7) as amended by ch. 56, Laws
1943, to delegate to a purchasing agent authority to pur
chase supplies other than those enumerated in the first part
of the subsection.

May 18,1948.
Edward A. Krenzke,

District Attorney,
Racine, Wisconsin.

You have asked whether a purchasing agent appointed by
the county board pursuant to sec. 59.07 (7) of the statutes
may be authorized by the board to purchase items which
are not enumerated in that section.

You call our attention to the opinion given in XXXI Op.
Atty. Gen. 27 to the effect that a county purchasing agent
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appointed under the foregoing subsection of the statutes is
not authorized to purchase equipment for offices other than
those enumerated. That opinion was, as you have pointed
out, issued prior to the amendment of sec. 59.07 (7) by ch.
56, Laws 1943. Prior to such amendment the county board
of a county with a population of less than 125,000 was au
thorized to delegate to an agent the purchasing of "all books,
stationary, blanks, safes, furniture, telephone service, fuel
and lights necessary for the discharge of official business in
the offices of the county clerk, clerk of the circuit court,
register of deeds, treasurer, sheriff and county judge." In
XXXI Op. Atty. Gen. 27 the opinion was given that such
enumeration carried the implication that the board might
not delegate authority to perform functions other than those
specified.
The law at that time contained an authorization for the

boards of counties having a population of 125,000 or more
to require that purchasing for any or all of the offices,

boards, departments and commissions of the county should
be done in such manner and by such agency as the county
board might determine. That provision apparently dealt
with an entirely different set of circumstances than was in
volved in the opinion in XXXI Op. Atty. Gen. 27 and was,
accordingly, not discussed or construed there. The latter
provision was obviously intended to confer greater authority
with respect to counties with a population of 125,000 or
more than was conferred by the preceding enumeration,
because the latter provision did not contain any enumeration
nor did it make reference to the preceding enumeration. It
covered "purchases" for "any or all of the offices, boards,
departments and commissions" of the county.
At the next session of the legislature following the pub

lication of the opinion in XXXI Op. Atty. Gen. 27 the legis
lature amended the provision last above quoted so as to
apply to "any county board" instead of boards of counties
having a population of 125,000 or more. In view of the fact
that the amendment was made so soon after the publication
of the opinion pointing out the limitations on the power of
a purchasing agent under the old statute, it seems probable
that the purpose of the legislature in enacting the amend
ment was to do away with that limitation.
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If we were to construe the power of the county board
under sec. 59.07, as it now exists, so as to restrict the board's

power of delegation in connection with county purchasing

to the items and offices enumerated in the earlier part of

the section, it would have the effect of rendering the amend

ment made in 1943 purposeless. We are not disregarding

the rule Expressio unius est exclusio alterius, but as pointed

out in State ex rel. West Allis v. Milwaukee L., H. & T. Co.

(1917), 166 Wis. 178, 182-183, 164 N. W. 837:

*** * ♦ doctrine of express mention and implied ex

clusion is a mere rule of statutory construction to be ap
plied, or not, in determining the legislative intent, according
to circumstances. It is not an arbitrary rule. It has no appli
cation except to aid in solving uncertainty, and where there
is such uncertainty it will aid very much or very little or
not at all in solving it, according to the situation dealt with.
It should never be applied so as to defeat a plain legislative
purpose. * * *

* ♦

"So, though the rule is a very valuable one and of frequent
application, it is always to be applied with caution, keeping
in mind that its sole purpose is to aid in searching for the
real intention which the language in question was used to
express. Swick v. Coleman, 218 111. 33, 40, 75 N. E. 807;
G^hbe V. Gmbbe, 26 Oreg. 363, 370, 38 Pac. 182.
"There is no more familiar rule to be resorted to in the

construction of statutes than that the reason and spirit of
the enactment are to be considered. * * *"

The court then went on to point out that if the rule of

implied exclusion were followed in that case the legislative

requirement would have little meaning or purpose, and the

court said: "The idea that the requirement does not serve

any purpose at all, is so unreasonable that we cannot adopt

it."

The circumstances are similar here. If the county board's
authority to delegate county purchasing to an agent pur
suant to the last sentence of sec. 59.07 (7) were held to be
restricted by the enumei'ations in the first part of the sub
section, it would result in attributing no meaning whatever

to the amendment made by ch. 56, Laws 1943. Such au
thority existed without the amendment.
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It is our opinion, therefore, that the amendment effected
by ch. 56, Laws 1943, extended the authority of the county
board so as to enable it by ordinance to appoint a purchasing
agent to handle all purchasing for all departments and
offices.

BL

Public Assistance—Old-age Assistance—Funds recovered
from proceeds of realty subject to lien for old-age assistance
are subject to the provisions of sec. 49.26 (7a), Stats., even
though the property is sold prior to the death of the bene
ficiary of the assistance.
Funds recovered from the estate of an old-age assistance

beneficiary after the effective date of sec. 49.26 (7a) are
subpect to its provisions even though decedent died before
that date.

May 18,1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You have asked two questions relating to the change in
distribution between the state and counties under sec. 49.26

(7a) as created by ch. 121, Laws 1947, of funds recovered
for old-age assistance.

Case 1. By agreement between the county old-age assist
ance agency and an old-age assistance recipient a parcel of
the latter's realty is sold and the proceeds are in the hands
of the county agency. The recipient continues on the old-age
assistance rolls so of course no estate proceedings are pend
ing. The county also has a claim under sec. 49.08, Stats.,
for general relief and dispensary (medical) care. Should
the proceeds be prorated between the county's old-age assist
ance claim and lien under sees. 49.25 and 49.26 and the

county's claim for relief under sec. 49.08; or is sec. 49.26
(7a), Stats. 1947 applicable only to estates?

Case 2. A person who had received in excess of $1,000 as
old-age assistance and in excess of $800 relief hospitaliza-
tion died prior to May 20, 1947, the date when sec. 49.26
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(7a), Stats. 1947 (ch. 121, Laws 1947) became effective.
The estate now in probate consists of a parcel of real estate
subject to lien under sec. 49.26 (4), Stats., of a value insuf
ficient to pay both claims in full. Should these claims be
prorated on the construction that sec. 49.26 (7a), Stats.
1947, is applicable to all distributions made on and after the
effective date. May 20, 1947?

Case 1. We do not find any provision in the statutes for
transfer of Wisconsin real estate during the life of an old-

age assistance beneficiary. Provision for release of the lien
on such real estate is contained in sec. 49.26 (8). As
pointed out in XXXI Op. Atty. Gen. 40, 43, it would seem
that the express authorization of release of the lien under
certain circumstances would by implication exclude author
ity to release the liens under circumstances other than those
described. The question which concerns your department
primarily, however, is probably not so much whether the
procedure followed is authorized by statute as what are the
relative rights between the state and county in the proceeds
when the procedure is in fact taken. Even if we are to
assume that sale of the property free from the old-age assist
ance lien during the lifetime of the beneficiary is unauthor
ized by statute, we do not believe that would result in
increasing the amount which may be recovered as old-age
assistance. The extent of the lien for that claim is fixed by

sec. 49.26 (7a). The general rule with respect to sale of
real estate covered by lien is summarized in 53 C.J.S. 859
et seq., §§12 and 13. Even if property subject to lien is sold,
the lien is usually enforceable against the property. If not
"proceeds stand in the place of the thing sold and the lien
attaches to the proceeds." The enforcement of the old-age
assistance lien, therefore, would necessarily be by proce

dure against either the property or the proceeds and the
rights in either case would be limited by the statute creat
ing the lien. It is our opinion that under the above circum
stances the old-age assistance recovery should be prorated
with the other claims covered by sec. 49.26 (7a), assuming
their validity is established.

Case 2. Generally speaking, the administration of an
estate is governed by the laws which existed at the time of
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the death of its owner. That is true in part because the
rights of devisees, legatees, heirs and next-of-kin vest at
that date, and so attempts by the legislature to change the
law would run into the objection that they are a deprivation
of property without due process. In such a case as is now
before us that question does not arise because the state
could, if it chose, give up a right which it possessed as of the
date of decedent's death; and whatever rights political sub
divisions of the state may have are subject to the will of the
state. Holland v. Cedar Grove (1939), 230 Wis. 177, 189,
282 N. W. Ill; Richland County v. Richland Center (1884),
59 Wis. 591, 18 N. W. 497; FredeHck v. Douglas County
(1897), 96 Wis. 411, 71 N. W. 798. The question of vested
rights, then, need not be considered, and what law is appli
cable is to be determined as a matter of legislative intent.

Generally speaking, legislation is not interpreted as retro
active, but that rule does not apply to statutes which are

remedial only. As stated in Prey v. Allard (1941), 239 Wis.
151, "as a general rule, statutes that are remedial only are
retroactive," providing they do not impair contracts or dis
turb vested rights. Regardless of whether we classify sec.
49.26 (7a) as a remedial statute, it does not involve impair
ment of vested rights protected by the constitution. The
legislature has expressed its intent, we believe, that all divi
sions of monies recovered for old-age assistance and for
other types of public assistance described thereunder shall

be prorated whenever recovery is effected after the date of
the statute.

BL

Insurance—Camp American Legion—Property compris
ing Camp American Legion located on state land is owned
by the state and therefore to be insured in state insurance

fund.

May 20,1948.
Morvin Duel,

Commissioner of Insurance.

For some years the state insurance fund has had in effect
policies covering the buildings and contents at Camp Amer
ican Legion at Lake Tomahawk and two motor vehicles
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used at the camp, issued in the name of "the Wisconsin
department of veterans affairs and the American Legion
department of Wisconsin." Prior to 1938 this property was
insured by the American Legion department of Wisconsin
with private insurance carriers. In 1937 it voted to place
the insurance with the state insurance fund which, at the
expiration of the then existing policies, issued policies
thereon and since has continued to renew them. The Amer

ican Legion has been paying the premiums thereon. You

request an opinion as to whether the properties at Camp
American Legion can be insured in the state insurance fund
in the names of the state of Wisconsin and the American

Legion. If not, you ask if it may be insured in the fund by
policies covering only the interests of the state of Wisconsin,
and if so, in the name of which state department.
The answer to your question is resolved by a determina

tion of whether the property involved is state property,
because sec. 210.02 Stats., which is the section relating to
the state insurance fund, provides that the commissioner of

insurance shall provide insurance on all state property
through this fund. It is therefore necessary to consider the
legislative history and the background of the present situa
tion.

It appears that what is now known as Camp American
Legion, located about 17 miles north of Rhinelander and
between Little Tomahawk Lake and Big Carr Lake on land
owned by and leased from the state of Wisconsin, was built
in 1912 by private persons originally as a girls' camp and
called Camp Minnewawa. During the year 1925 we are in
formed that it came to the attention of the American Legion,
which was then considering the setting up of a rest camp
for veterans convalescing from service-connected dis
abilities, that this camp was being offered for sale. The
American Legion induced the 1925 legislature to pass ch.
356, Laws 1925, which took effect on June 26, 1925 and
created sec. 45.271, Stats., providing as follows:

"The soldiers' rehabilitation board is authorized to trans
fer from the soldiers' rehabilitation fund to the Wisconsin
state department of the American Legion the sum of fifty
thousand dollars for the purpose of purchasing the buildings
and equipment at Camp Minnewawa located on state land
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between Tomahawk Lak( and Big Carr Lake in Oneida
County and for the establishment at that place of a restora
tion camp for sick and disabled veterans of the world war
and their dependents, the said American Legion having
already contracted to purchase said camp for such purposes.
The ownership of all of the buildings and equipment of such
camp shall revert to the state upon the discontinuance of
the use thereof for such purposes. On or before January
fifteenth of each year the said department of the American
Legion shall file with the governor a written report of the
operations and the financial status of such camp."

This same ch. 356, Laws 1925, also created sec. 20.156
as follows:

"All monies transferred from the soldiers' rehabilitation
fund pursuant to section 45.271 are appropriated to the
Wisconsin state department of the American Legion for the
purposes specified in said section."

This sec. 20.156 was carried in the statutes until repealed
by ch. 67, sec. 27, Laws 1931. However, so much of the ap
propriation made in 1925 as was unexpended appears not

to have lapsed but continued to be available for its initial
objective by virtue of ch. 67, sec. 176, Laws 1931.
The same legislature by ch. 342, Laws 1931, created a new

sec. 20.156 as follows:

"There is appropriated from the soldiers' rehabilitation
fund to the soldiers' rehabilitation board an additional sum
not to exceed fifty thousand dollars for the purposes of
establishing at Camp Minnewawa a restoration camp for
the temporary care of convalescing, sick, and disabled vet
erans of the world war and their dependents."

By ch. 282, sec. 10, Laws 1917, sec. 194 of the statutes
was renumbered to be sec. 26.08 and amended so as to

authorize the conservation commission to "from time to

time, lease for terms not exceeding fifteen years, parts or
parcels of state park lands or state forest lands." Ch. 454,
sec. 45, Laws 1917, added a new sec. 24.39 to the statutes
giving the commissioners of public lands power "to grant
leases of parts or parcels of any public lands except state
park lands and state forest lands."
Ch. 76, Laws 1927, added a new sec. 29.565 to the statutes,

which in subsec. (1) provided that all the state owned land
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in sections 3, 5, 6, 7, 8, 17, 18, 19 and 20 in township 88 N.,
range 7 E., Oneida county, except the parcels thereof ex
pressly set out in subsec. (2), should be known as "Ameri
can Legion forest preserve and game refuge" and placed
the same under the control and jurisdiction of the state
conservation commission with authorization to enter into

arrangements with the American Legion whereby the latter
would assume the care, development and protection of said
preserve and refuge. By subsec. (2) the commissioners of
public lands were authorized and directed to lease lots 3, 4,
6 and 7 in section 8 and lots 2 and 3 in section 17 of the

described lands in township 38 N., range 7 E., Oneida
county, to the Wisconsin department of the American
Legion to be used in connection with Camp Minnewawa,
which the Legion was then stated to be maintaining as a
restoration camp for sick and disabled veterans of the world
war and their dependents. It was specified: "Such lease shall
terminate and be null and void immediately upon said de
partment ceasing to use said lands for such purpose."
On August 12, 1927, apparently pursuant to the provi

sions of sec. 29.565 (2) as created by ch. 76, Laws 1927, the
commissioners of public lands made a lease to the Wisconsin
department of the American Legion for one year from that
date of the lots expressly mentioned in subsec. (2) of sec.
29.565. Next we find a lease dated March 12, 1929 by the
commissioners of public lands to the Wisconsin department
of the American Legion covering these same lands. This
lease, among other things, provided that it was not trans
ferable except upon the consent of the commissioners of

public lands; that it was terminable by legislative enact
ment during the same or by repeal of sec. 29.565 (2), Wis.
Stats.; and that the lessee would deliver up possession at
the end of the term or within 30 days after the termination.
While it had no definite stated term, it stated that it ran
"for and during the period and so long as said department
shall use the said lands in connection with Camp Minne
wawa, now being maintained near Tomahawk Lake as a
restoration camp for sick and disabled veterans of the world
war and their dependents," and provided "that if and when
there shall be no more sick and disabled veterans of the

world war or dependents of such veterans * * * the estab-
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lishment of such fact shall be conclusive evidence to the

effect that said department has ceased to use the ground for
the purposes above specified."

The American Legion, department of Wisconsin was in
corporated in August 1931, pursuant to sec. 188.08, Stats.,
created by ch. 354, Laws 1931, authorizing the incorporation
of posts and departments of the American Legion.

The camp is being presently conducted under a lease
dated June 15, 1944 by the conservation commission to the

department of Wisconsin of the American Legion covering
these lands for the term of 10 years from June 1, 1944
"with privilege of renewal on such terms as may then be
agreed upon, for an additional 10-year period." (In connec
tion with this as a purported option to renew see Kollock v.
Scribner (1897), 98 Wis. 104, 109 that it is not.) This lease
contains the following provisions, among others:

"7. Should the Wisconsin department of the American
Legion cease to use or abandon, any or all of the land cov
ered by this lease for the purposes indicated, then the lands
shall return to the full possession and control of the con
servation commission or its duly qualified successors.

* *

"9. The lessor will assume no expenses in connection with
this undertaking and it is understood that all matters in
cluding liabilities of all kinds for structures, equipment or
facilities, including insurance on buildings, and all similar
duties arising out of the operation or maintenance of this
camp will be the responsibility of and will be conducted at
the expense of the Wisconsin department of the American
Legion."

The final matter in the statutory history that is pertinent

is the renumbering of sec. 45.271 to be sec. 45.40 and the
amendment thereof by ch. 580, sec. 22, Laws 1945. The
amendments made substituted "Wisconsin department of
veterans' affairs" for the previously contained wording
"soldiers' rehabilitation board"; modified the language so as

to include veterans of both world wars "I and 11"; and
inserted the following additional sentence: "Effective July
1, 1945 Camp Minnewawa shall be known as Gamp Ameri
can Legion."

While it is by no means clear, from a review of all of the
above legislative enactments and what we have been able
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to learn of the leasing arrangements, the operations of this
camp thereunder, and the use of the moneys appropriated
to that end by the state, it appears to us that the title to
and ownership of all of the lands, all physical structures
that are permanently placed thereon, and all contents or
equipment, etc. that have been purchased with state funds
or into which state funds have gone, are now in the state of
Wisconsin. The American Legion department of Wisconsin
has no right to remove any of said structures or equipment
because from the outset sec. 45.271, which is now sec. 45.40,
expressly has provided "the ownership of all of the buildings
and equipment of such camp shall revert to the state upon
the discontinuance of the use thereof for such purposes."
Accordingly, the Wisconsin department of the American
Legion at best is nothing but a lessee thereof and any rights
that it has to the properties are strictly limited to using
them at and in the operation of the property as a restoration
camp for sick and disabled veterans of world wars I and II
and their dependents. At any time that any of said property
is no longer used for such purpose it immediately reverts
to full and complete ownership and dominion by the state
of Wisconsin. Furthermore, under the express terms of the
lease it may be terminated by the legislature at any time.
The state of Wisconsin thus possesses full dominion over the
property which it can exercise whenever it desires.
The foregoing conclusion is adequately supported by the

facts shown as to the use of the initial $50,000 appropria
tion made in 1925 and even more by the second or additional
$50,000 appropriation of 1931 and the way it has been
expended and used. The first $50,000 is all gone and we are
informed that there remains only about $600 unexpended
of the second appropriation. It appears that the state funds
have been used to construct a main lodge, build cottages,
refurbish some of the buildings, dig a well, and, in general,
have been expended on the physical structures which are
on the land and are used in operating this camp, and in
equipping the same. Within about 18 months following the
second appropriation over $38,000 of it was expended in
constructing, improving and furnishing buildings on the

premises. A review of the detailed expenditures during that
time and since shows that all of the expenditures from this
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fund have been made to improve, repair or construct per
manent structures and equipment upon the premises and
were disbursed following state fiscal procedures in direct
payment therefor. Furthermore, it is to be noted that the
second appropriation in 1931 was made not to the Wisconsin

department of the American Legion but to the soldiers'
rehabilitation board, and expended by it.

Accordingly, being property owned by the state, its in
terest therein can and must be insured by the state insur
ance fund. But that fund cannot insure any interest or right
that anyone other than the state has in the property. There
fore, to the extent that the American Legion has any in-
surable interest in the property it would be necessary for
it to procure insurance from private insurance carriers to
cover its interest and at its own expense. All that the state
insurance fund can insure is the state's interest in the

property.

There then arises the question as to what department
is to be charged with the premium. Sec. 210.02 (1) provides
that the commissioner of insurance shall certify the amount
of insurance and premiums to the state treasurer who shall
charge the premium to the account upon his books of the
officer, agent or board of trustees or regents which may
have the property in its charge and deduct the same from
any funds in the treasurer's hands or which thereafter come
into his hands, payable to said officer, agent, etc., "for the
care and maintenance of such property." This presents
somewhat of a problem. From the standpoint of the lease
it is the conservation commission which has the property
in charge, whereas from a standpoint of the appropriation
made in 1931 and the substitution in 1945 of the state

department of veterans affairs for the soldiers' rehabilita
tion board it would be the state department of veterans af

fairs which has any monies for the care and maintenance
of the property. As a matter of practicalities the matter is
resolved, however, by what we deem to be the effect of the
lease and its provisions.
We have previously quoted paragraph 9 therefrom. It

expressly states that the lessor, which is the state of Wis
consin, acting through the conservation commission as its
arm, will assume no expenses and that all matters including
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liabilities of all kinds for structures, equipment or facilities,
including insurance on buildings, will be the responsibility
of and paid by the Wisconsin department of the American
Legion. At the time this lease was made sec. 210.02, Stats.,
was in effect, which required the insuring of the state's
interest in these properties in the state insurance fund and

the consequent expense for the premium thereon. Perforce
of this statute the state could not insure its interest in this
property with a private insurance company. Yet, under the
terms of the lease it was contemplated there was to be
insurance on the buildings and properties and it is provided
that it shall be carried at the expense of the American
Legion. As previously noted herein, since 1938 the American
Legion has been paying the premium. It seems to us that
the administrative operation under the law, the require
ments of sec. 210.02, and the express provisions in the lease
of 1944 all add up to the definite obligation on the part of
the American Legion to reimburse the state for the amount
of the insurance premium that would be payable and charge
able against whatever department has this property in
charge.
We understand that heretofore the premium has been

paid direct to the insurance department by the Wisconsin
department of the American Legion. This, however, came
about due to the fact that the policy was written in the name
of the state and the American Legion and the Legion was
billed directly therefor. It then merely becomes a matter of
state bookkeeping as to what department account is to be
charged with this premium by the state treasurer and there
after reimbursed therefor by the American Legion pursuant
to its obligations under the lease.

Tentatively it would seem that in view of the fact it is
to be charged against and deducted from the funds that
are on hand or will in the future be available for the care

and maintenance of the property, it would be chargeable
against the department of veterans affairs. This presents,
however, an additional problem, for there is only about
$600 still remaining of the appropriation of $50,000 in 1931
and the annual premium has been and probably will be in
excess of that amount. It is suggested that the American
Legion make remittance at once of the amount of the pre-
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mium to the state treasury to the credit of this fund so it
will have available a sufficient amount to pay the premium,
and thereby discharge its obligation under the lease.
HHP

Insane — Application for Examination — The words

"county in which the patient is found" appearing in sec.
51.01 (1) (a), Stats., mean the county where the patient
is physically present at time application for examination
into mental condition is made, assuming that his presence
is not the result of fraud or duress.

The words "at least 3 adult residents of the county"
appearing in sec. 51.01 (1) (a) refer to the county where
the patient is found.

May 27, 1948.

L. J. Goodman,

District Attorney,
Sparta, Wisconsin.

You advise that patients are admitted to the hospital
administered by the veterans administration at Tomah in
your county either by voluntary admission or commitment;
that some admitted as voluntary patients demand their
release and when this is done are entitled to be released
within 5 days. We gather that in some of these cases at least
it is desired that inquiry be made into the mental condition
of such patient.
The questions on which you desire our opinion are:
1. If a patient at the veterans hospital at Tomah who

is either a voluntary patient or has been temporarily
brought and not committed by a court desires a hearing
as to his mental condition, shall such hearing be had before
the county court of the residence of such patient or does the
county court of Monroe county have jurisdiction to hear
such application?
2. If Monroe county has jurisdiction to hear an applica

tion of a patient who is a resident from another county for
a hearing as to his mental condition must the petition be
signed by three persons who are residents of that county?
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The answer to both of the foregoing questions requires
consideration of sec. 51.01 (1) (a) which reads as follows:

"Written application for the mental examination of any
person (herein called 'patient') believed to be mentally ill,
mentally infirm or mentally deficient or epileptic, and for
his commitment, may be made to the county or district
judge of the county in which the patient is found, by at
least 3 adult residents of the county, one of whom must be
a person with whom the patient resides or at whose home
he may be or a parent, child, spouse, brother, sister or
friend of the patient, or the sheriff or a police officer or
public welfare or health officer. However, if the patient is
under 18 years of age, the application shall be made to the
judge of the juvenile court of the county in which such
minor is found."

The words "county in which the patient is found" mean
the county where the patient is physically present at the
time the application for examination is made, assuming
that his presence is not the result of fraud or duress.
XXXIII Op. Atty. Gen. 131. In re Cash, 313 111. App. 281, 40
N. E. (2d) 487; id., 383 111. 409, 50 N. E. (2d) 487; Thor-
burn V. Gates (D.C.N.Y.), 225 Fed. 613. Of. Freeman v.
Bee Machine Co., 319 U. S. 448, 63 S. Ct. 1146, 87 L. ed.
1509; Halfhill v. Malick, 145 Wis. 200, 212. The word
"found" as used in such context is not synonymous with
"residence," although a person found in a particular place
may also reside there. XXXII Op. Atty. Gen. 167. We there
fore advise you that the county judge of Monroe county has
jurisdiction to receive an application under sec. 51.01 to
conduct a mental examination of a patient who has volun
tarily entered the veterans' hospital at Tomah or who has
been temporarily brought to said hospital but has not been
committed there, if at time of making the application for
such examination the patient mentioned is physically pre
sent in Monroe county and was not brought there by force
or duress.

The words "at least 3 adult residents of the county" as
they appear in sec. 51.01 (1) (a) refer to the county where
the patient is found. We appreciate the difficulties which
arise from such a construction, but the language of the
statute is plain and unambiguous and we would be legislat
ing if we were to adopt any other. However, any problems
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presented are not insoluble. They can be taken care of by
having the application signed by three adult residents of

Monroe county, one of which can be the sheriff, or a police
officer, public welfare or health officer, after they have by
observation or inquiry or both, informed themselves of

facts which would enable them to sign an application.
WET

Fish and Game—Noxious Substances—Proof of the de

posit in the waters of the state of any substances named in
sec. 29.29 (3) establishes pnma facie a violation of the
statute.

May 27, 1948.

JEROLD E. Murphy,

District Attorney,
Fond du Lac, Wisconsin.

You ask our opinion of the proper construction of sec.
29.29 (3), Stats., which reads;

"DELETERIOUS SUBSTANCES. No person shall cast,
deposit, or throw overboard from any boat, vessel or other
craft into any waters within the jurisdiction of the state,
or deposit or leave upon the ice thereof until it melts, any
fish offal; or throw or deposit, or permit to be thrown or
deposited, into any waters within the jurisdiction of the
state any lime, tanharh, ship ballast, stone, sand, slabs, de
cayed wood, sawdust, sawmill refuse, planing mill shav
ings, or any aci^ or chemicals or ivaste or refuse arising
from the manufacture of any article of commerce, or any
other substance deleterious to fish life other than authorized
drainage and sewage from municipalities."

You state that a milk plant located on a river in your
county flows cooling water into the river and that on occa
sions there have been boil-overs of milk that is being con
densed with a result that some of the milk has gone into
the cooling water and subsequently into the stream. On
at least one occasion a considerable number of fish died in

the stream but tests made by the conservation department
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did not prove that there was sufficient milky waste in the
water to be deleterious to fish life.

You inquire generally whether in any prosecution under
sec. 29.29 (3), Stats., it is necessary for the state affirma
tively to prove that the substance in question deposited in
the water was, in quantity and quality, in fact deleterious
to fish life.

In our opinion proof of the deposit of any of the named
substances in the waters of the state prima facie establishes
a violation without further proof of quantity or effect. In
the case of any substance not enumerated it would be neces
sary for the state affirmatively to prove that the matter
was of a quality which was deleterious to fish life.
Our opinion is based upon a consideration of the factual

situation which the statute in question is designed to meet
and upon the customary rules of statutory interpretation
applicable to such a penal statute.

It is a matter of common knowledge that the great indus
trial growth of the state has been accompanied by an ap
propriation by industry of the waters of the state as a
means of disposal of the sewage and waste arising from
industrial operations. During that period when industrial
establishments were comparatively few in number, it was
possible for them, because of the small proportion of waste
and rapid dilution, to make such use of the waters without
any appreciable effect. At present, with the great increase
in the number of such industries, their combined wastes
have been sufficient seriously to pollute the waters so used,
with a consequent destruction of their value for drinking,
as a habitat for fish life valued either for commercial or

recreational purposes, or for bathing and boating.
It is further a matter of common knowledge that the

so-called tourist and recreation industry is of major im
portance to the state of Wisconsin, following only manu
facturing and agriculture, and that its annual income has
been estimated as high as $300,000,000 annually. Further,
the state of Wisconsin itself receives from the sale of fishing
licenses alone an annual income of approximately
$1,000,000.
The state, by the statute in question, has declared its

policy as owner and sovereign of the waters that industrial
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pollution must cease. It seeir.s obvious that in many cases
it would be impossible to pro\e that any single person or
plant had discharged sufficient waste into the water to cause
a fish kill, but it is also obvious that by their combined
action the industries have so polluted the waters.
The difficulty in the interpretation of the statute arises

solely from the inclusion of the general phrase "or any
other substance deleterious to fish life" after the named

prohibited substances. If this catch-all had not been included
there could be no argument that a deposit of a named sub
stance in the waters of the state was not a violation. The

question then is whether the inclusion of this phrase limits
the foregoing specific words.

It is a primary rule of statutory construction that penal
statutes are to be strictly construed against the state.
Minneapolis Threshing Machine Co. v. Haug, 136 Wis. 350,
Calvetti v. Indmtrial Comm., 201 Wis. 297. It is also a rule
of equal dignity that a statute must be construed so as to
carry out the proper legislative purpose if a fair meaning
of the words will permit of it. State v. Boliski, 156 Wis. 78.
There is a further rule for construing words in a series,
which is variously referred to as noscitur a socUs or ejus-
dem generis. The broader statement of the rule, noscitur a
sociis, is that the meaning of a doubtful word may be ascer
tained by reference to the words associated with it. It does
not appear to us that there can be any doubt as to what
constitutes lime, tanbark, ship ballast, stone, or any of the
other specific words so that this rule is not applicable. The
rule of ejusdem generis, which is a more limited application
of the broader rule, states only that when general words
follow specific words the meaning of the general words may
be ascertained by referring to the preceding specific words.
We emphasize that this rule is a guide for construing only
the general words at the end of a series. It would be revers
ing the rule to hold that the general words could limit the
foregoing specific words. There is no rule of statutory con
struction which would permit of such a limitation.

Accordingly, it seems clear that the legislature has by
force of the statute declared at least prima facie that the

named substances are deleterious to fish life and that the

deposit of such substances in the waters of the state is a
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violation of the statute without more. Applying this con
struction to your specific case, it would appear that the
dried milk is a waste arising from the manufacture of an
article of commerce and hence its deposit in the water is a
prima facie violation of this statute. We reserve opinion at
this time on the point whether proof that any named sub
stance was in a quantity or quality in fact not deleterious
to fish life might be a defense to be proved by the defender.
Of course in the sound administration of the law it is not

to be anticipated that prosecution will be started over trifl
ing violations. Technically it might be argued that a single
stone or piece of bark or a few drops of milk in a thousand
gallons of water might be a violation, but here again we
have the guidance of the maxim de minimis non curat lex,
that is, the law does not concern itself with trifles.
The foregoing construction gives effect to the whole stat

ute as declared by the legislature and will effectuate its
purpose. To construe the statute otherwise would be in
effect to strike out all the specific words which the legisla
ture itself has declared are in violation. Referring again
to State V. BoUski, 156 Wis. 78, the court therein stated at
p. 81:

"* * * Where words, viewed in the abstract, will admit
of two or more meanings, but the particular one intended
by the lawmaking power is plain, to resort to construction
for the purpose of narrowing the scope of the words, is
entirely outside of the judicial field."
RGT

Taxation—Reassessments—Where special supervision of
an assessment is ordered under sec. 70.75 (3), Stats., no
special board of review is authorized.

June 4, 1948.
A. E. Wegner,

Commissioner of Taxation.

Our opinion has been requested as to whether, in the
event your department disposes of an application for reas
sessment pursuant to sec. 70.75, Stats., by ordering special



Opinions of the Attorney General 311

supervision of the succeeding assessment, the order there
for may include the appointment of a board of review to
act in respect to such specially supervised assessment?

Subsecs. (1) and (2) of sec. 70.75, Stats., have been in
substantially their present form ever since enactment by
ch. 259, Laws 1905, and provide only for a reassessment.

The provisions of subsec. (3) of sec. 70.75 were created in
substantially the present language by sec. 7 of ch. 263, Laws
1929, and provide that where the interests of the taxpayei*s
in the district will be better promoted by special supervision
of the succeeding assessment the "department may order
that instead of a reassessment under subsecs. (1) and (2).
While the provisions of all thi*ee subsections should be read
together as furnishing relief from the effect of an improper
assessment in a district, it does not follow that everything
which is provided for where reassessment is ordered is like
wise applicable where the alternative of special supervision
is adopted as the best method of relieving the situation, or
vice versa.

The authority of your department and the procedure to
be followed in the case of reassessment is set out in subsecs.

(1) and (2), but nothing therein grants any power or
authority to your department to appoint a board of review
in the case of reassessment. The only language in those
subsections that even mentions a board of review is in the

last sentence of subsec. (1) where it is provided that a copy
of the order of reassessment should be sent to the persons

"to serve on the board for the review" of the reassessment.

In the absence of anything further in the statutes this lan
guage alone would not constitute authority for the appoint
ment of a special board of review, because it could equally
apply to the regular board of review provided in sec. 70.46,
Stats., and constitute a direction that a copy of the order
should be served on the members thereof.

The only grant of any power or authority to appoint a
special board of review is found in sec. 70.76, Stats. Its
language is clear and unambiguous, and grants your depart
ment authority to do so only "in the order for such reassess
ment." Furthermore, every reference to the board of review
in sec. 70.76 is always to the one to review "such reassess
ment."
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There is nothing in the language of subsec. (3) of sec.
70.75 that even mentions review of a specially supervised
assessment. Nor is there any reference therein to the board
of review. Sec. 70.76, which does grant authority to appoint
a special board of review in the instance of reassessment,
was created by ch. 259, Laws 1905, the same enactment

which created subsecs. (1) and (2) of sec. 70.75. It thus was
in the statutes for nearly 25 years when subsec. (3) was
added in 1929. It would have been very easy to have so
provided likewise in the case of special supervision. Since
this was not done it must be taken that it was not intended
that there should be any such special board in that in
stance.

It is, therefore, our opinion that where your department
orders special supervision under subsec. (3) of sec. 70.75
Stats., there is no authorization for and there may not be
appointed special board of review to consider the specially
supervised assessment.
HHP

Counties—Civil Service—Political Activity—County civil
service ordinance containing provisions similar to sec. 16.24
(1) (a) prohibiting discharge of employe for political rea
sons does not prevent discharge of an employe who runs
for political office if his campaign activities are conducted
during work hours and interfere with performance of his
duties. "Just cause" for discharge would not exist if he
campaigned for office exclusively on his own time and it did
not interfere with the performance of his duties. If ordi
nance contains provision for leaves of absence, such a leave
might be granted to an employe to enable him to run for
political office.

June 8, 1948.
Fred Will,

Assistant District Attorney,
Green Bay, Wisconsin.

You state that your county board has enacted a civil serv
ice ordinance which contains among others the following
provision:
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"Any permanent employee in the service, subject to this
ordinance, may be suspended without pay, demoted or re
duced in pay or position and dismissed or discharged only
for canse which shall not be religious or political. In all such
cases the appointing officer shall at the time of such action
furnish the subordinate in writing his reasons therefor. The
reasons for such action shall be filed with the County Clerk
prior to the effective date thereof and a copy forwarded to
the Civil Seryice Appeal Board. Within ten days after a
receipt of such notice of action by the appointing authority,
the employee may, in writing, appeal to the Civil Service
Appeal Board. * * *" (Italics supplied)

You state that you have been asked to rule on the question
whether a civil service employe may run for political office
while he is so employed and you submit two questions:
First, whether he might properly be granted a leave of
absence for that purpose, and second, whether he can be
discharged for running for office.

It will be noted that the provision of your ordinance is
very similar to sec, 16.24 (1) (a). Stats., a part of the state
civil service law, which provides as follows:

"No permanent subordinate or employe in the competitive
division who shall have been appointed under the provisions
of sections 16.01 to 16.30 or the rules made pursuant thereto
shall be removed, suspended without pay, discharged, or
reduced in pay or position except for just camse, which shall
not be religious or political. In all such cases the appointing
officer shall, at the time of such action, furnish to the sub
ordinate in writing his reasons for the same. The reasons
for such action shall be filed in writing with the director
prior to the effective date thereof. Within 10 days after the
effective date of such action of the appointing officer, the
employe may appeal to the board and within 30 days after
the date of appeal, the board shall hold a public hearing
thereon."

In this connection it should be pointed out that sec. 16.30,
Stats., provides as follows:

"No person holding a position in the classified civil service
shall directly or indirectly solicit or receive or be in any
manner concerned with soliciting or receiving any assist
ance or subscriptions or contributions for any political party
or any political purpose whatsoever. No person shall orally
or by letter solicit or be in any manner concerned in solicit-
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ing any assistance, subscription, or support for any political
party or purpose whatsoever from any person holding any
position in the classified civil service. No person holding any
position in the classified civil service shall during the hours
when he is on duty engage in any form of political activity
calculated to favor or improve the chances of any political
party or any person seeking or attempting to hold political
office, nor shall he engage in any poliihcal activity when not
on duty to such an extent that his efficiency during working
hours will be impaired or that he will be taTdy or absent
from his ivork. Any violation of the provisions of this sec
tion shall be adequate grounds for dismissal."

It has been held that statutes such as sees. 16.24 (1) (a)
and 16.30 are not repugnant but are in pari materia. Duffy
V. Cooke, (1918) 239 Pa. 427, 86 A. 1076, Ann. Gas. 1915A,
550.

It would appear, therefore, that the prohibition against
discharging an officer or employe "for political reasons" is
not a prohibition of such discharge "for political activity."
The purpose of statutes similar to sec. 16.24 (1) (a) and
ordinances such as the Brown county ordinance quoted
above is to improve the public service by enabling persons
to make a career of it and preventing public employment
from becoming a source of political patronage and reward
for party services. This purpose is not inconsistent with
prohibiting persons employed in the public service from
engaging in political activity.
But, according to your letter, there is no prohibition in

your ordinance against county civil service employes engag
ing in political activity, such as sec. 16.30, Stats. The latter
statute does not seem to have been construed as preventing
state employes in the classified service from running for
and holding political office if done on their own time, without
soliciting financial support, and in a manner that does not
interfere with their regular duties.
The problem simmers down to this: "Just cause" for re

moval of a civil service employe must be a form of delin
quency in the performance of his work, such as incompe
tence, insubordination, or inattention to his duties. If he at
tempts to run a political campaign during office hours and
thereby is prevented from performing the duties for which
he is being paid, that would be just cause for his dismissal
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and it could not properly be said that he was "dismissed for
political reasons." On the other hand if he devotes his full
working time to the duties of his employment and engages
in political activities only on his own time so that it does not
interfere with performance of his duties, that is not just
cause for his dismissal. (This opinion, of course, is directed
to a consideration of your ordinance and if applied to the
state civil service would have to be modified by considera
tion of sec. 16.30, Stats., above quoted.)

Were the employe to be elected to the office for which he
runs, a like question would arise as to whether his per
formance of the duties of that office would interfere with,

and be incompatible with, his duties as a civil service em
ploye. He might have to resign his civil service employment
in order to undertake the duties of the office, but that would

depend on the nature of the office to which he was elected,
which you do not state in your letter.
With reference to your question as to whether a leave

of absence might be granted to the employe for the purpose
of running for office, we see no objection to that, assuming
that the ordinance provides for leaves of absence.
WAP

Public Records—Destruction—Committee on public rec
ords operating under sec. 44.08, Stats., does not have power
to decrease time for retention of public records prescribed
in other sections of the statutes.

No state public records may now be destroyed without
the approval of the committee on public records.

June 8, 1948.

Clifford L. Lord,
Committee on Public Records.

You have asked for an interpretation of section 44.08,
Stats. 1947, as repealed and recreated by ch. 316, Laws 1947,
for the purpose of determining whether such new law
works an implied repeal of vaihous other statutory provi
sions specifying a period of time for which documents must
be held before they can be destroyed.
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Sec. 44.08 provides:

"(1) For the purpose of the permanent preservation of
important state records and to provide an orderly method
for the disposition of other state records, there shall be
established under the state historical society of Wisconsin
a permanent committee on public records, to consist of the
director of the said state historical society, the attorney-
general, and the state auditor, or their designated represent
atives. This committee shall pass upon the requests of the
state departments or other agencies for the reproduction by
microfilm or other process or for the destruction or other
disposition of such records, and shall have power to order
the destruction, reproduction, temporary or permanent re
tention, and disposition of the public records of any depart
ment or agency of the state, and shall be specifically required
to safeguard the legal, financial and historical interests of
the state in such records.
"(2) Public records for the purposes of this section are

defined as all records, documents, correspondence, original
papers, files, manuscripts or other materials bearing upon
the activities and functions of the department or agency or
its officers or employes.
"(3) To secure the destruction or other disposition of

noncurrent public records, the head of any department or
agency or his designated representative shall forward to the
committee an inventory of the records involved, certifying
that in so far as his department or agency is concerned the
records may be destroyed immediately or at some specified
future date. Such records shall be open at all times to inspec
tion by the members of the committee or their designated
representatives. The committee shall pass on all such re
quests and may order such destruction or other disposition
as may be dictated by the historical, financial and legal value
of the records involved. No public records may be destroyed
without the written approval of the originating office or its
legal successor and the written approval of the committee
on public records, any and all contrary provisions of law
notwithstanding.
"(4) To secure the reproduction of noncurrent records,

the head of any department or agency or his designated
representative shall ask the committee on public records for
approval of such reproduction. All such microfilming or
other reproduction shall be handled by the bureau of pur
chases or its designated agents and paid for out of the
appropriation of the originating department or agency. This
shall not be construed to interfere with the microfilming or
other reproduction of current records or materials so micro
filmed or otherwise reproduced in the ordinary operations
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of any department or agency, but no original records cur
rent or nonciirrent shall be destroyed after microfilming or
other reproduction without the permission of the committee
on public records.
"(5) The state historical society, as trustee for the state,

shall be the ultimate depository of the archives of the state,
and the committee on public records may tranfer to the said
society such original records and reproductions as it may
deem proper."

Examples of various other statutes which authorize the
destruction of specific records after a stated period of years
are:

Bureau of personnel 16.05(2)
State board of vocational and adult
education 41.13(5)

State treasurer - 14.425
Secretary of state 14.28
Conservation commission 23.09(13)
Department of public welfare 46.03(11)
Commissioner of taxation 73.08
Industrial commission 101.32
Unemployment compensation 108.14 (7m)
Warehouse commission 126.75
State board of health 140.04
Department of securities 189.17(9)
Commissioner of insurance 200.16
Banking commission 220.27
Supreme court 251.15

Since ch. 316, Laws 1947, does not contain an express re
peal of other statutes of the type above described, the ques
tion arises whether there is anything in ch. 316 which so

conflicts with the existing statutes that an implied repeal
has resulted. Repeals by implication are not favored by the
law. Kames v. Johnson, 246 Wis. 92. Lenfesty v. City of
Eau Claire, 245 Wis. 220, 227:

"The doctrine of implied repeal is not favored and an
earlier act will be considered to remain in force unless it is
so manifestly inconsistent and repugnant to the later act
that they cannot stand together."

R. E. Gekrke Sheet Metal Works v. Mahl, 237 Wis. 414.
State ex rel. Boddenhagen v. C., M. & St. P. R. Co., 164

Wis. 304:
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"Where there are two affirmative statutes on the same
subject, one will not repeal the other if both can stand to
gether."

Applying the foregoing principles to a comparison of the
new sec. 44.08 with the previously existing statutes, we

are of the opinion that there is nothing in sec. 44.08 that
conflicts with the previously existing requirements that
documents must be retained for a stated period of time

before they are destroyed. However, by virtue of the provi
sion in the last sentence of subsection (8) that "no public
records may be destroyed without the written approval of
the originating office or its legal successor and the written
approval of the committee on public records, any and all con
trary provisions of law notwithstanding," previously ex
isting authority in any department head to determine on
his own account that various records after the expiration of
a given period might be delivered to the bureau of purchases
for destruction is terminated and all such departments must
now secure the approval of the committee on public records
prior to the destruction of any state records. Further your
committee does not have authority to prescribe a shorter
period of time for the retention of records than that fixed
in the statutes, since such power would conflict with the
express statutes which have been retained.
RGT

Insurance Commissioner — Examination of Insurance
Companies—Under sec. 200.04 (4), Stats. 1947, the amount
chargeable to an insurance company for examination is
limited to the traveling, maintenance and necessary inci
dental expenses paid to departmental employes under sec.
14.71, Stats., except in the case of a per diem charge against
a foreign company under the retaliatory provision in the
last sentence.

June 10, 1948.

Legislative Council.

An opinion has been requested as to whether the com
missioner of insurance has the power under the present
statutes to assess every insurance company, regardless of
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its type, the full cost of examination of such company, in
cluding the salary and traveling and maintenance expenses
of the departmental examiners while making the same.
The present practice of the department of insurance,

which has been followed for many years, is to charge domes
tic insurance companies only for the actual disbursements
made to the departmental examiners as reimbursement to
them for traveling and maintenance expenses pursuant to
sec. 14.71, Stats., but to charge foreign companies, in addi
tion to such actual expenses of traveling and maintenance,
a per diem for the salary or compensation of the examiners
where the company is from a state which makes a per diem
charge in addition to actual expenses when examining a
company from this state. On the face of the provisions of
sec. 200.04 (4), Stats. 1947, which are as follows:

"(4) The commissioner may require from any insurance
company and any mutual benefit society, before and from
time to time during any examination, such deposit with the
state treasurer as he shall deem necessary for the expenses
of such examination. The actual cost shall be charged to
the company or society and the balance shall be returned.
If any other state shall charge a per diem fee for examina
tion of companies of this state, the insurance companies of
such other state shall be required to pay the same fee when
examined by the insurance department of this state."

it would seem that this method of charging for an examina
tion is incorrect. They read that the "actual cost" of the
examination "shall be charged to the company" examined.
Given literal application this would mean that the commis
sioner should charge not only the disbursements for reim
bursement of actual expenses to the examiners but also an
amount to reim.burse the state for the pro rata part of their
salary while engaged in making the examination. Giving
such an application to the words "actual cost" would be

consistent v/ith the last sentence of sec. 200.04 (4), Stats.,
if interpreted as meaning that if the state of organization
of a foreign company charges a certain per diem when that
state examines a company of this state then the commis
sioner of insurance shall make the same per diem charge
against the foreign company regardless of whether such
per diem is higher or lower than the total of the pro rata

salaiy of his examiners and their actual expenses.
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However, this statute cannot be correctly interpreted and
applied without consideration of its history. The present
provisions of sec. 200.04 (4), Stats., are the result of a
general revision of the insurance statutes by ch. 487, Laws
1933, which was a reviser's bill. The provisions of subsecs.
(5) and (7) of sec. 200.04, Stats. 1931, had been in the
statutes for many years in the following form:

"(5) The commissioner may require from any insurance
company and any mutual benefit society, before, and from
time to time during any examination, a deposit with him
of such amount as he shall estimate necessary for the ex
pense of such examination. The company or society, through
the commissioner, as ordered by him, shall pay into the
state treasury the actual cost of such examination in ex
penses paid or to be paid by the state, and compensation
to persons other than officers and employes of the state,
and the balance deposited, if any, shall be returned to the
company or society making such deposit, at the close of
such examination. Whenever the insurance department_ of
any other state shall charge a per diem fee for examination
of companies of this state, then insurance companies of
such other state shall be required to pay the same fee per
diem when examined by the insurance department of this
state. Such examination fees shall be paid into the state
treasury."

"(7) Such actual and reasonable expenses shall include
only actual disbursements for railroad fare and other public
conveyance by the most usual and most direct or most
traveled route, sleeper, meals, rooms, postage, telegraph,
telephone, public messenger and stenographic service."

With the exception of the last two sentences of subsec.
(5) which were added thereto by ch. 13, Laws 1917, the
above quoted provisions of subsecs. (5) and (7) were as
enacted by ch. 648, Laws 1911. By the reviser's bill, ch.
487, Laws 1933 said subsec. (5) was made subsec. (4) and
revised into its present form in sec. 200.04 (4) without any
intended change in substance. Old subsec. (7) was omitted

as unnecessary because sufficiently covered by what is now
presently sec. 14.71, Stats., providing for reimbursement of
state employes generally for necessary expenses. That this
is what was done in the 1933 revision is stated expressly in
the revisor's notes to the bill.
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Therefore, the present language of sec. 200.04 (4), Stats.,
must be read as intending to say that which is provided
in old subsec. (5). It is perfectly clear from the language
of this old subsec. (5), when read in conjunction with old

subsec. (7), that the actual cost of an examination of an
insurance company which is to be charged by the commis
sioner of insurance and paid by the company to the state
includes only the traveling, maintenance and other neces
sary miscellaneous expenses of employes of the department

where the examination is made by them, and includes also
compensation of the examiners only where the examination
is made by persons other than officers or employes of the
state.

The practice in the early years had been to engage outside

independent actuaries or examiners to examine companies
and very little, if any, examination of companies was done
by actuaries or examiners employed as officers or subordi
nates in the insurance department. In such situation it
appears to have been deemed proper that the insurance
company should pay only the amount of money that the
state actually expended solely by reason of making the ex
amination of the company. Where the examination was
made by departmental officers or employes the only amounts
paid out by the state solely by reason of the examination
were for the actual traveling, maintenance and miscellane
ous incidental expenses of the employes during the examina
tion, as their salaries would be payable in any event. But

where independent or outside actuaries or examiners were
utilized then the state would pay both their compensation
and their traveling, maintenance and miscellaneous ex
penses, all of which it would not otherwise pay except for
the examination. That this was the approach is exemplified
by the express provisions of ch. 214, sec. 3, Laws 1878,
which amended sec. 30 of ch. 56, Laws 1870, to read as
follows:

"Whenever examinations shall be made of any insurance
company by the commissioner of insurance, personally, or
by one or more of the clerks of said department, no charge
shall be made on such examination but foi' necessary trav
eling and other actual expenses, and all charges for making
examinations of any insurance company, and all charges
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against any company by an attorney or appraiser of this
department shall be presented in the form of an itemized
bill, which shall first be approved by the said commissioner
and then audited by the secretary of state, and paid on his
warrant, drawn in the usual manner upon the state treas
urer, to the person or persons making such examination;
and the company examined, on receiving a certified copy
of said bill of charges * * * shall repay the amount of the
same to the state treasurer to replace the money drawn out,
as above provided for, and no company examined shall,
either directly or indirectly, pay by way of gift, gratuity or
otherwise, any other or further sum to said commissioner
or examiners for services, extra services, or for purposes of
legislation or on any other pretense whatever. * * *"

This same thought that the actual cost of examination
which should be paid by an insurance company was com
posed only of the monies actually paid out by the state
solely because of the making of the examination is embodied
in the provisions of subsecs. (5) and (7) of sec. 200.04 as
enacted in 1911 and which remained in the statutes up until
the 1933 revision.

Over the years the use of independent or outside actuaries
or examiners lessened so that by 1933 it had been entirely
eliminated and was a thing of the past. For a number of
years all examinations had been conducted by employes of
the department of insurance. Accordingly, all that had been
charged to the companies as the cost of the examinations,
except in the case of charging a per diem upon the examina
tion of foreign companies under the retaliatory provision,
was the disbursements to said staff members as reimburse
ment under sec. 14.71, Stats., for actual and necessary
traveling and maintenance expenses while conducting the
examinations. Because of this the revisor condensed the

language so as to eliminate the no longer appropriate pro
visions that the actual cost should also include the com

pensation paid to persons other than officers and employes
of the state. As the actual and necessary traveling expenses
for which a departmental employe would be reimbursed
were then adequately covered in the provisions of sec. 14.71,
Stats., relating to state employes generally, the provisions
of old subsec. (7) were omitted as being mere duplication.
This revision of subsec. (5) and the renumbering of it to
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be (4) was with the expressly stated intent that it should
make no change in substance.
This being the background in which the provisions of

sec. 200.04 (4), Stats. 1947, must presently be read, it is
our opinion that they do not authorize or empower the
commissioner of insurance to make a charge against or
assess an insurance company for anything other than the

disbursements made to employes of the insurance depart
ment under sec. 14.71, Stats., for reimbursement of travel
ing, maintenance and necessary incidental expenses because
the actual cost of the making of an examination is by these
provisions limited to such expenses paid, except in the case
of a foreign company from a state which charges a per diem
fee for the examination by that state of a company organ
ized in this state, in which case the last sentence expressly
authorizes the making of a per diem charge to represent
the salary paid the examiners.
HHP

Cities—Public Health—Local Officers—Cities of over

39,000 are required to conform with sec. 141.02, Stats.,
requiring duly licensed physician to act as health com
missioner.

June 12, 1948.
Carl N. Neupert,

State Health Officer,
State Board of Health.

You have requested an opinion as to whether the city of
La Crosse is required to have a health commissioner who
is a duly licensed physician as required by sec. 141.02, Stats.,
or whether this city may have a health officer who is not a
licensed physician operating under a board of health in the
manner prescribed by sec. 141.01.

Section 141.02 (1) as amended by ch. 347, Laws 1947,
reads as follows:

"In cities under general charter the mayor shall, once
in 2 years, unless otherwise provided by ordinance, nomi
nate a regular licensed physician as health commissioner,
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who shall hold his office for 2 years. In all cities having a
population of 39,000 or more he shall not engage in the
private practice of medicine or in any other conflicting
occupation. He shall receive an annual salary to be fixed
by the council or the board of health, if so provided by
ordinance, and shall receive his actual and necessary ex
penses."

The provisions of sec. 141.01 are applicable to "every
town, village and city in which the appointment of a health
officer is not otherwise provided for." This section was
passed prior to sec. 141.02.

According to the 1946 Wisconsin Blue Book and the rec
ords in the office of the secretary of state, La Crosse had
a population of 42,707 by the United States census of 1940,
and is operated under a mayor-council type of government.

It is a recognized rule of grammatical construction of
statutes that qualifying or limiting words or clauses are to
be referred to but the next preceding antecedent unless the
context or evident meaning of the enactment requires a dif
ferent construction. See Dagan v. State (1916), 162 Wis.
353, and State v. Carroll (1942), 239 Wis. 625. For that
reason we believe the phrase "unless otherwise provided by
ordinance" in the first sentence of sec. 141.02 (1) modifies
the phrase "once in 2 years." In other words only the period
for which the health commissioner is nominated may be
legally changed by ordinance.
On June 1, 1931 this office gave an opinion to the state

health officer (see XX Op. Atty. Gen. 359) which ruled that

all general charter cities were subject to the provisions
of sec. 141.02 requiring the nomination of a duly licensed
physician as health commissioner. This opinion pointed out
that sec. 141.02, which was enacted in 1923, superseded the
saving clause in the revision of the general charter law
and the repeal of special charters in 1921, so that com
mencing with the effective date of the 1923 revision all cities
under general charter were placed under sec. 141.02.
This opinion did not express a view on whether a city

could elect to operate otherwise than by sec. 141.02 under
the provision of the so-called "home rule" laws whereby a
city is allowed by a referendum procedure to elect not to
come under a statute relating to local affairs of government
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which are not of state-wide concern. It did give the follow
ing quotation from the case of State ex rel. Ekern v. Mil

waukee (1926), 190 Wis. 633, 639-40, which is indicative
of how unsettled this particular point is at the present time:

"* * * there may also be many health regulations superior
under general laws; so also exclusive control over methods
and means of transportation, vested by general law in state
administrative bodies * * * and possibly many other sub
jects which from their nature are state-wide and not local
within a proper construction of this amendment; but any
such questions are not here presented or now decided.
"We also recognize that many matters while of 'state

wide concern,' affecting the people and state at large some
what remotely and indirectly, yet at the same time affect
the individual municipalities directly and intimately, can
consistently be, and are, 'local affairs' of this amendment."

There are a number of strong arguments which could be
advanced upon both sides of this question, so we therefore
feel that a speculation on our part as to the result of possible
litigation would serve no practical purpose here.
As the matter now stands the city of La Crosse is re

quired by law to conform to the provisions of sec. 141.02
and operate with a duly licensed qualified physician as
health commissioner.

REB

Indians—Indian wife of white husband, an enrolled mem
ber of a tribe but living off the reservation, is not entitled
to hospitalization at Indian hospital as a matter of right.

June 12, 1948.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You inquire whether an Indian woman who is married
to a white man, is presently carried on the tribal rolls but
is not residing on an Indian reservation, may be admitted
to the government hospital for treatment of tuberculosis.
The rights of Indians to medical treatment and hospital

ization are governed by the appropriate regulations issued
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by the secretary of the interior. The following regulations
taken from the Code of Federal Regulations, Title 25, ap
pear to provide the answer to your question.

Sec. 84.8 "All persons of Indian descent who are mem
bers of any recognized Indian tribe now under Federal jur
isdiction ; all persons who are descendants of such members
and who reside within the present boundaries of any Indian
Reservation and all other persons of one-half or rnore Indian
blood are entitled to the services of the physician and to
such drugs or medicines as he may dispense. * * * Free
services need not be given to Indians who are economically
able to pay such fees and refuse to do so. * * *"

Sec. 85.4 "* * * Nonresidents, who return to the resepa-
tion for the purpose of receiving free services and hospital-
ization and who otherwise do not have any interest in the
reservation or who do not participate in tribal affairs, are
not entitled to hospitalization as a matter of right, but only
as a matter of courtesy based on the decision of the Super
intendent. * =>=

Sec. 85.9 "An Indian wife and children of a white hus
band are not entitled to such facilities, except where they
maintain a permanent home on the reservation and partici
pate in tribal affairs. Since the husband is a white man and
is legally responsible for his wife and family and not being
a member of a tribe, he has no right to expect free services
for himself or his family, except as herein indicated."

These sections are issued under the authority contained

in R. S. 441, 463, 465, 2058, 42 Stats. 208, 5 USCA 485, 25
USCA 2, 9, 31, 13. Source: Order 492, secretary of the
interior, March 10, 1938. See also Handbook of Federal
Indian Law, department of interior, 1945, at p. 244:

"Indian wives and children of white men are not admitted
unless residents on a reservation and participants in tribal
affairs."

It appears that the foregoing authorities clearly establish
that the Indian wife of a white husband, living off the re
servation, is not entitled to hospitalization as a matter of
right.
RGT
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Joint Tenants—Automobiles and Motor Vehicles—Trams-

fer of Title—Co-tenants named as owners in certificate of

title to an automobile must all join in conveyance.

June 14, 1948.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You inquire: "If a title (automobile) has been made to
John Brown or Mary Brown, may we make a transfer of
title to another on the signature of either one of the parties,
or must we require the signature of both parties?"

Provision for the issuance of certificates of title to auto

mobiles is found in sec. 85.01 (3), Stats. This section pro
vides for the issuance of "a certificate of title, which shall
contain the name, place of residence and address of the
owner, the registered number assigned, and a brief descrip

tion of the vehicle." The use of the names "John Brown or

Mary Brown" in the certificate of title to which you refer
is apparently an attempt to create a co-tenancy of some
nature, either joint or common.

Co-tenancies in personal property are recognized under
the law of Wisconsin. Dupont v. Jonet, 165 Wis. 554, at 559:

"There may be a joint tenancy in personalty as well as in
realty and the characteristic unities are the same, namely,
unity of time, title, interest, and possession, and in both
cases there is the right of survivorship. Farr v. Trustees,
etc., 83 Wis. 446, 53 N. W. 738; Fiedler v. Howard, 99 Wis.
388, 75 N. W. 163 * * *"

A conveyance by one joint tenant will sever the unity of

title and make the owner of the severed interest a tenant

in common with the remaining joint tenant. Bossier v.
Rewodlinski, 130 Wis. 26. If a tenant in common of per

sonal property attempts to sell the entire property the
wronged co-tenant may claim his interest as against the
vendee. Trustees of Ashland Lodge No. 63, I.O.O.F. v.
Williams, 100 Wis. 223. A co-tenant as such has no right to
convey the entire property. Smith v. Clarke, 7 Wis. 551;
Kuroivski v. Retail Ho/rdivare Mut. F. Ins. Co., 203 Wis.

644, at 648:
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"* * * Here the agreement of the father was not to trans
fer his interest to the partnership but the entire property.
This he could not do except on the assumption that he was
or contemplated becoming the sole owner. * * *"

While under our existing partnership law, sec. 123.06,
Stats., one partner may convey property so as to bind a
partnership, except as to persons having knowledge of
restrictions upon his authority, the sole use of two names
in a certificate of title is insufficient to prove the existence
of a partnership.
Hence, in the situation described in your question you

should require the signatures of both co-owners in order to
effect a transfer of title.

RGT

Govei-nor—Approvfidtions and Expenditures—State Of

fice Building—The governor does not have power to repay
the state insurance fund the balance due on the state office

building account without legislative action.

June 14, 1948.
Oscar Rennebohm,

Acting Governor.

You ask our opinion on the following question: Has the
governor the power to repay the insurance fund the balance
still due on the state office building account without legisla
tive action?

The answer is "No." Any repayment would necessarily
come out of the state treasury. Sec. 2, art. VIII, of our state
constitution provides that no money shall be paid out of
the state treasury except in pursuance of an appropriation
by law. We find no act of the legislature which makes an
appropriation which could be used at the present time to
pay the balance due to the state insurance fund on the
state office building account.
Funds for the purchase of the site and for the construc

tion of the various units of and appurtenances to the state
office building were obtained from money appropriated from
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the state insurance fund. There were also grants made by
the federal government which were used for construction.
Provision was and is made for repayment of money received
from the state insurance fund out of rentals charged against
the various state agencies which occupy the building.
The latest legislation regarding amortization of said

indebtedness appears in ch. 357, Laws 1945, which amends
ch. 120, Laws 1937. Generally speaking the state office build
ing commission is authorized and directed to determine and
fix an annual rental in an amount which will cover necessary

costs of administration, operation, repair and maintenance
expense and miscellaneous capital expenditures and will also
reimburse the state insurance fund for all appropriations
made out of it for state office building purposes with interest
to be computed as therein provided, less any amounts al
ready repaid, to be amortized over a period of 25 years
commencing July 1, 1940 with interest at 3 per cent per
annum. It is then provided that:

"* * * All rentals or other revenues received from the
leasing of such state office building shall be paid into such
fund and are appropriated therefrom to the state office
building commission for making amortization payments to
the insurance fund and for the execution of its functions as
provided by law."

The foregoing is the only provision we can find in force
at the present time which appropriates any money for the
purpose of retiring the amount owed to the state insurance
fund on account of the state office building. It obviously
does not constitute an appropriation which would authorize
the governor or anyone else to repay at the present time
the entire balance now due.

Additional acts of the legislature pertaining to the state
office building in addition to ch. 120, Laws 1937, and ch. 357,
Laws 1945, already mentioned, are ch. 486, Laws 1929, ch.
385, Laws 1931, ch. 256, Laws 1935, chs. 54 and 223, Laws
1939, ch. .293, Laws 1943, and ch. 449, Laws 1945.
WET
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Counties—Public Records—Destruction—County public
records are not subject to the control of the committee on
public records.

June 14, 1948.
A. W. Bayley, Director,

Department of Public Welfare,

We have examined your complete file in the matter of
the request of the Milwaukee county department of old-age
assistance for permission to destroy case records which
have been closed for 5 years, and in view of the existing
statutes have concluded that you cannot safely authorize
any destruction of these records and that there is no state

body which has power to do so.
Sec. 44.08, Stats. 1947, which establishes the committee

on public records, apparently applies only to public records
of a state department or agency. It was not intended to
apply to county agencies. While the Mibvaukee county de
partment is under your supervision, it seems clear that it is
established under sec. 49.20 as a county agency, as opposed
to a state agency, and hence its records are not of the type
that are subject to the control of the committee on public
records.

The only right of county agencies to destroy old docu
ments is that set forth in sec. 59.23 (8) applying to the
sheriff and sec. 59.715 which authorizes destruction of cer
tain county records but does not refer to case records of
the department of old-age assistance. In view of the fact
that it was deemed necessary to obtain legislative authority
of the type outlined in sec. 59.715 to authorize destruction
of the records named therein, we can only advise you that
the old-age assistance case files cannot be safely destroyed
until specific statutory authority has been obtained.
RGT
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Taxation—Public Utilities—Tax Appeals Board—Stat
utes—The period of 40 days set forth in sec. 76.08, Stats.,
"for holding of hearings and rendering decisions is directory.

June 17,1948.

Wisconsin Board op Tax Appeals.

Our opinion has been requested as to the effect of the
provision in the last sentence of sec. 76.08 (1), Stats., that
railroad, utility, etc. assessments "shall be heard and de
cided by" your board "within 40 days after the assessment
date." Specifically you ask whether this provision precludes
you from holding a hearing and/or rendering a decision
upon such a matter after the expiration of said 40 days.
We fail to find anything in this or any other statute that

prescribes any consequence or penalty that shall follow if
such hearing is not held or the decision rendered within the
40 days. What this statute provides is a review by your
board of assessments as made by the department of taxa
tion. We fail to see how a failure to hold the hearing or to
render a decision within the 40 days could effect any change
in the assessment, as it is only by action of your board
that the assessment would be changed.

Moreover, the purpose of this section is to afford an op
portunity for the taxpayer railroad, utility, etc. to present
whatever facts or arguments it claims should be taken into
consideration in the fixing of the amount of the assessment.
As railroad companies, telegraph companies, sleeping car
companies and express companies are not required to make
final payment of the taxes assessed against them until
October 15, and street railway companies, light, heat and
power companies, air carrier companies, conservation and
regulation companies, and pipe line companies are not re
quired to make full payment of their taxes until December 1,
no harm would result to a company if the hearing of its
review or the decision thereon, or both, should not be com
pleted within the 40 days. Nor do we see any way in which
the state would be injured thereby.

It is our view that this provision for the holding of
hearing and making decision within the 40 days is directoi^
only. It is an admonition by the legislature to the board to
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complete the reviews under this section within that time if
reasonably possible. On the other hand if circumstances are
such as to render it not only inconvenient but impractical,
if not impossible, to hold adequate hearings and give the
time necessarily involved in reaching decision on such mat
ters within the 40 days, the legislature cannot by this lan
guage be deemed to have set up the 40 days as a "deadline"
under any and all circumstances. Considering the mass of

detail and data that might be involved if a substantial num
ber of reviews were taken under sec. 76.08, and the time that
would be required for the presentation thereof, a situation
could very well arise where it would be physically impossible
to even hold the hearings within the 40 days, to say nothing
of rendering decisions within that time.

If your board, either upon agreement between a taxpayer
and the department, of which it approves, or upon its own
consideration of the circumstances, should conclude that the
proper discharge of its functions in reviewing such assess
ments under this section necessitates holding of hearings
and/or rendering decisions after the expiration of the 40
days, it is our opinion that it is authorized to do so. Rather
than failing to carry out its official duties in such instance,
the board on the contrary would appear to be discharging
and performing them more properly by taking the necessary
time for the hearings and the deliberation involved in mak
ing a decision than by rushing the hearings and decisions
solely in order to come within the 40-day period.
HHP
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Savings and Loan Associations—Mortgages—Discussion

as to whether the lien of future advances made by savings

and loan association under mortgage given it by member is

prior to liens which intervene subsequent to the execution

and recording of the mortgage and before the time of mak
ing the advances.

Because the language in sec. 215.15 (5) does not make it
certain that the priority given the lien of a savings and loan
association mortgage by said subsection would extend to
future advances under a mortgage providing therefor, it

would not be safe for an association to rely upon such stat

ute as giving the lien of any future advance priority over
other liens filed subsequent to the recording of its mortgage.

June 22, 1948.

Robert C. Schissler, Commissioner
of Savings and Loan Associations.

You ask us to advise you with respect to the rights of
intervening lien holders where a savings and loan associa
tion makes subsequent advances to a member who has pre
viously borrowed a specific sum of money from the associa
tion and in return therefor executed and delivered to it a

promissory note secured by a mortgage on real estate in
the form hereinafter set forth, which we understand is
commonly referred to in the trade as an "open end" mort
gage.

The note referred to contains the usual language whereby
the makers jointly and severally promise to pay to the sav
ings and loan association:

"* * * the principal sum of Dollars
($ ) and such additional sums as may be ad
vanced hereon to the Promissors and Mortgagors by the
Association, together with interest at the rate of
per centum per annum, until the loan shall have been fully
paid; such principal and interest payable in monthly install
ments of Dollars Cents, ($ )
on or before the day of each and every month, com
mencing said principal and interest including
advances * *
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The mortgage given to secure said note states that:

"This mortgage is given to secure the following indebted
ness: Dollars ($ ) payable in in
stallments with interest according to the conditions of a
certain mortgage note bearing even date herewith, executed
by said Mortgagors to said Mortgagee, and any additional
and subsequent advances or payments made by said Mort
gagee. All the terms and conditions of the note and addi
tional advance agreements secured hereby, are incorporated
herein and made part hereof with the same force and effect
as though fully set forth herein, including duty to warrant
title, insure fully, keep in repair and free from liens,
amortize taxes and insurance monthly, pay higher interest
on notice and defaults, have due date accelerated, and action
at law or in equity commenced because of defaults."

The factual situations which arise are stated by you as

follows:

1. Said association loans $5,000 to a member on a mort
gage. The mortgage is partially repaid so that the unpaid
balance is reduced to $4,000. The association then advances
$1,000 additional to the same mortgagor, bringing the total
debt again up to $5,000. The borrower executes a form
which provides that in consideration of mutual promises,
the mortgagor agrees to pay to the mortgagee the additional
sum of $ dollars on a certain note which is
described, which note is secured by a certain mortgage
which is also described, and that the mortgagor acknowl
edges receipt of the additional sum specified in full and that
the parties agree that the unpaid balance on said note and
mortgage, including unpaid interest if any, after said ad
vance, is $ The mortgagor further agrees to
pay the said unpaid balance, together with interest at the
rate of per centum per annum, in monthly install
ments, the amounts and dates of which are specified. The
parties further agree that the terms and conditions of the
said note and mortgage shall in all respects, except as modi
fied in said agreement, stand and remain as security for the
payment of the balance unpaid on the said note and interest,
with like effect as to defaults in payment of interest and
other defaults, as in said note and mortgage provided.

2. All the facts the same except that the association
advances $2,000 to the borrower, bringing the total indebt-
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edness up to $6,000, which is $1,000 more than the original
mortgage.
You ask the following specific questions:
1. Does the association retain a first and paramount lien

on the property taken as security with respect to such addi
tional advances when a judgment, second mortgage or lien
in favor of a third party, is placed on record before the
additional advances are made?

2. Would your opinion vary if in each of the above cases
the mortgage and note forms did not provide for additional
advances except for unpaid taxes, insurance premiums and
other advances to prevent waste?
In answering your questions we will assume the mort

gage is timely and properly recorded in the office of the
register of deeds of the county where the land is located and
at the time of recording or at the t'me of the first advance

thereafter is a first and prior lien. We also confine ourselves
to the factual situation you have given us and whatever is
said herein is so limited.

The majority of the cases support the proposition that a
real estate mortgage for future advances is valid even
though the amount thereof is not limited in the instrument.
Annotation 81 A.L.R. 631 at 632. In an annotation in 138

A.L.R. 566 at 567 it is said the view that a mortgage to

secure future advances is valid is one "which the more

recent cases seldom question." See also Jones on Mortgages
(8th ed.), §§447, 457.

The form of note here involved obligates the maker to
repay to the savings and loan association the principal
amount which is specifically stated "and such additional
sums as may be advanced" together with interest. The mort
gage which secures said note provides it is given to secure
an indebtedness which is specified, payable according to
the terms of said note, "and any additional and subsequent
advances or payments made by the mortgagee." When a
subsequent advance is made an additional instrument, al
ready mentioned, is executed by the parties which acknowl
edges receipt of the amount advanced and they agree in
effect that the amount of the advance be added to the unpaid
balance due on the note; that the new unpaid balance with
interest be paid in stated installments and that the mort-
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gage previously executed stand and remain as security for
payment of the new unpaid balance plus interest.
For our present purposes the significant factors here are:

(a) Neither the note nor mortgage specifies the amount of
any advance or advances or puts a top limit on the amount
which can be advanced; (b) there is nothing in the note or
mortgage which obligates the mortgagee to make any ad
vance to the mortgagor, and any advance made is optional.

Discussion as to what advances are optional appears at
pages 572 and following of the annotation appearing in 138
A.L.R. 566. There the author indicates the proper inquiry
is not merely whether the mortgagee is obligated to make
future advances but also whether he is given the right to
make them on security of the mortgage independent of the
will of the mortgagor. Here the note and mortgage contain
no provision which obligates the mortgagee to make any
future advances to the mortgagor or which gives the mort

gagee the right to make them independent of the will of the
mortgagor other than certain provisions in the note which
give the mortgagee the right to pay certain amounts upon
failure of the mortgagor to do so as agreed, such as taxes,
repairs, or insurance premiums. However, the facts given
us indicate that none of the advances made fall in this cate

gory, and whatever is said herein is not intended to apply
to advances made for such purposes.
The majority rule is that money advanced by a mort

gagee to the mortgagor pursuant to the provisions of a
duly and timely recorded mortgage which provides for
future advances which the mortgagee is not obliged to make
or which he does not have the right to make except upon
request or approval of the mortgagor, will become a lien
upon the mortgaged premises, superior to other liens inter
vening prior to the time of making the advance, if the
advance is made without the mortgagee having actual notice
or knowledge of the intervening lien. If the mortgagee has
actual notice or knowledge of an intervening lien, the lien
of any advance made thereafter will be subordinate to said
intervening lien. In some cases the rule is stated by sub
stituting the word "notice" for "actual notice." But record
ing or docketing of an encumbrance does not, according to
what is said to be the prevailing rule, constitute such notice
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as will subordinate the lien of optional advances, although
there are cases to the contrary. Annotation 138 A.L.R. 566,
568, 579, 580, 585. See III Glenn on Mortgages (1943),
§401; 1 Jones on Mortgages (8th ed.), §§453, 456.

The weight of authority also supports the proposition
that advances made under a duly and timely recorded mort
gage which provides for future advances will not be denied
priority in lien merely because the intervening lien holder
could not have determined from the mortgage, without ex

traneous inquiry, the true amount of the indebtedness or
advances secured thereby. Annotation 138 A.L.R. 566, 582.
There are cases which hold that the lien of an advance

made by a mortgagee to a mortgagor under a mortgage
which did not obligate him or give him the right to make
such advance except on request or approval of the mort
gagor, is subordinate to liens which intervene prior to
the time of making the advance, even though the mortgagee
has no actual knowledge of the intervening lien, assuming
the intervening lien is timely and properly recorded. An
notation 138 A.L.R. 566, 587. This is generally considered
to be the minority rule.

In discussing the two rules, it is said in III Glenn on
Mortgages (1943), §401:

* * our courts present two conflicting views. One is in
accord with the English rule as finally laid down. The mort
gagee, so runs this rule, is not bound by constructive notice
of the junior liens, and he is protected as to all advances he
makes while ignorant of it; but he will not prevail as to any
advance which he makes after he learns of the lien. Such
may be called the prevailing rule.
"The other view is that as the mortgagee is not bound to

make the later advances, but does so in his own discretion, it
is only fair to require him to search the record for inter
vening liens. If none appear of record, he may safely make
the advance,—provided, of course, that he has no actual
notice of liens that are not of record. But it is to liens of
record that he should direct his attention, because they will
prevail over the new advance. This rule, supported by
diligent reasoning in a few early cases, has gained strength
in later years. It has a good deal of justice in its support.
Since the mortgagee can suit his own pleasure about making
a fresh loan, it seems only right to require him to look at
the record before he impairs an intervening security. This
is the idea, it may be added, that guides the practice under
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the corporate mortgage which secures distinct blocks of
bonds, varying in dates of issue, as opposed to one issue
alone.
"But the reader must make his own choice between these

rules. Compromise is impossible, as one may judge by an
effort in that direction, which is here relegated to a foot
note."

It has also been said that a mortgage to secure future
advances which on its face gives information as to the
extent and purpose of the contract, so that a purchaser or
junior creditor may, by an inspection of the record and by
ordinary diligence and common prudence, ascertain the ex
tent of the encumbrance, will prevail over the supervening
claim of such purchaser or creditor as to all advances made
by the mortgagee within the terms of the mortgage, whether
made before or after the claim of such purchaser or creditor
arises. WUczinski v. Evei^an, 51 Miss. 841.

The theory expressed is that when a mortgage is recorded
it gives notice of its contents, and anyone who deals with
the mortgagor with respect to the property secured should
inquire as to the state of the indebtedness between the mort
gagor and mortgagee and, being in a position to obtain
such information, purchases the property or deals upon its
security without knowing all the facts, should by his own
folly have his claim subordinated to that of the mortgagee
who by recording his mortgage has given notice to all of
his paramount claim and that he is entitled to make future
advances upon the security of the property.
See also Jones on Mortgages (8th ed.), §457, where it

said inter alia the rule that a recorded mortgage expressed
to cover future advances has priority in all cases over sub
sequent conveyances and encumbrances "has full support
in recent discussions, and must now be regarded as a settled
rule of law." However, such a view as applied to cases where
the making of the advances is optional or are not made by
the mortgagee as a matter of right independently of the
will of the mortgagor, and where the mortgagee had actual
notice or knowledge of the intervening lien, is said to rep
resent the minority rule. Annotation 138 A.L.R. 566, . 576.
Where the advance is required by the terms of the mort

gage an entirely different situation prevails. For rule in
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such cases see III Glenn on Mortgages (1943) §402; 1 Jones
on Mortgages (8th ed.), §454.
Our supreme court has not definitely committed itself to

what view it would adopt under the circumstances presented
by your questions. In Wisconsin Planing Mill Co. v. Schuda,
72 Wis. 277, defendant loaned Schuda $5,000 for the sole
and only purpose of paying for the erection of a certain
building. To secure the loan Schuda executed and delivered
a mortgage to defendant on April 26, 1887, which was re
corded the next day. At time of execution of the mortgage
it was agreed that the $5,000 should be retained by the
mortgagee and paid out from time to time as construction
progressed for labor and material. Lumber was delivered
on May 2, and all of it by June 2, 1887. The first money
was paid out under the mortgage on May 7 and the last on
July 31, 1887. On the question of the priority of the lien of
the advances over the mechanic's lien for labor and material
the court said, page 283:

"We think the learned counsel for the brewing company
have fairly demonstrated, both On principle and by author
ity, that a mortgage executed, as was this mortgage, in
entire good faith, to secure advances to be thereafter made
to pay for labor performed upon the building in question
and materials furnished therefor, and which advances were
so made, although after the commencement of the building,
becomes a lien upon the mortgaged premises from the time
of the execution and recording of such mortgage, and, if it
is recorded before the commencement of the building, it will
take precedence of liens for labor performed and materials
used in the erection of the building. R. S. sec. 3314. The
cases cited which are most directly in point are Moroney's
Appeal, 24 Pa. St. 372, and Platt v. Griffim, 27 N. J. Eq.
207. Several other cases illustrating the general rules of law
affecting mortgages to secure future advances are cited in
the brief of counsel. It is not necessary to comment upon
or cite them here. It is enough to say they are in harmony
with the cases above cited."

There is an obvious difference in the facts you have given
us and those involved in the above case. This case is not
authority which establishes any general rule that could be
applied to the facts stated in your inquiries. While the court
in the case regards it as one involving advances, it in fact
would appear to be a case where there was a present loan,
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the proceeds of which were distributed at a subsequent
date. See III Glenn on Mortgages (1943), §400.1. Further
it would seem to involve a situation where the mortgagee
was obligated to make advances when and as construction
progressed, and if this is correct, on the basis of authorities
already cited, the case would not be in point in situations
where, as here, the mortgagee is under no obligation to or
has no right to make the advances in question contrary to
the will of the mortgagor. See also Enckson v. Ireland, 134
Minn. 156, 158 N. W. 918, 919.

The situation in Wisconsin is further complicated by cases
such as McCoivn v. Russell, 84 Wis. 122, where a bond and
chattel mortgage were given to secure future advances to
be made by the mortgagee to the debtor. The opinion of the
court states that such a mortgage is valid against attaching
or garnishing creditors of the mortgagor to the extent that
advances are actually made or liability actually incurred,
but void as to such creditors insofar as the advances have
not been made nor any liability incurred.
In Claridge v. Evans, 137 Wis. 218, a chattel mortgage

was given nearly two years prior to the time of filing a
petition in bankruptcy to one who was not then a creditor
of the mortgagor for the purpose of securing advances
which the moi*tgagee agreed to make to enable the mort
gagor to continue in business. The court stated in absence
of fraud, actual or constructive, the chattel mortgage though
unrecorded, gave the mortgagee a lien upon the mortgaged
property for sums advanced, good as to all the world except
subsequent purchasers or mortgagees in good faith and for
a valuable consideration.

Other Wisconsin cases involving future advances under
chattel mortgages are Carter v. Rewey, 62 Wis. 552; First
National Bank v. Damm, 63 Wis. 249.
We now turn to your specific inquiries. We are unable on

the existing authorities to state definitely which of the vari
ous views heretofore set forth would be followed by our
supreme court in event the questions were presented to it.
Under such circumstances the only safe course to follow is
to take the most conservative view and advise in answer
to question 1, that in both situations 1 and 2, any advances
made by the building and loan association as mortgagee
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would be prior in lien only with respect to amounts actually

advanced after the mortgage is recorded or after the first
advance is made thereafter, up to the time the association
has actual notice or knowledge of the existence of a lien
which attaches to the mortgaged property, or when said
intervening lien becomes of record, whichever is first. If

the majority rule were followed, advances made by the
association as mortgagee in both situations 1 and 2 would
have priority over subsequent liens, of which the associa
tion did not have actual notice or knowledge. If the associa
tion has actual knowledge or notice, any advances made
thereafter would, according to the majority rule, be sub
ordinate to said lien. However, as previously indicated the
majority rule cannot now be safely followed in this state
and should not be relied upon until there is a decision of
our supreme court which adopts it.
Your second question presents additional problems. In

Carter v. Rewey, 62 Wis. 552, Chief Justice Cole stated that
"we suppose a chattel mortgage may be given to secure
future advances as well as an existing indebtedness, pro
viding it appears on the face of the mortgage to be intended
as a continuing security for such advances." This raises a
possible question as to the validity of making future ad
vances under a note and real estate mortgage which do not
provide therefor, except for unpaid taxes, insurance pre
miums and the like, with respect to subsequent lien holders
or creditors.

In any event there are two possible situations which
might exist where future advances are made under a note
and mortgage which does not on its face provide for them
except that the mortgagee is given the right to pay taxes,
insurance premiums or repairs when the mortgagor fails to
do so. The first would arise for example where a loan for
$5,000 is secured by a real estate mortgage in such amount.
The mortgagor receives $5,000 and there is no contempora
neous agreement, oral or otherwise, between the mortgagor
and mortgagee concerning any future advances. Later the
mortgagor wants to borrow more money and he and the
mortgagee agree upon an additional loan and further agree
that any amount advanced be added to the unpaid balance
of the $5,000 loan and that the mortgage stand as security
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for the entire amount. The second situation is one where

at time of making of the loan, the parties have an agree
ment, not expressed in the note or mortgage, calling for
future advances.

In the first situation there would in effect be a second

loan secured by a new mortgage. Healy v. Fidelity Savings
Bank, 238 Wis. 12. This ties in with statements to the effect

that a mortgage cannot secure future advances unless in
tended to do so at time of its execution. See Corn Belt T. &

S. B. V. May, 197 Iowa 54, 196 N. W. 735, 738. See also
Estate of Dunlap, 184 Wis. 345, 351. In any event the rule
is that the parties to a mortgage may by written agreement
extend the security to cover additional indebtedness as be
tween themselves, but liens intervening between the time

of the recording of the mortgage and the execution of said
written agreement enlarging the debt and extending the
security of the mortgage to cover such enlargement cannot
be impaired and will have priority over any liens arising
out of the subsequent written agreement between the mort
gagor and mortgagee. Because of the provisions of the

statute of frauds, an oral agreement between the mortgagor
and mortgagee for such purpose is not enforceable in Wis
consin for any purpose. Annotation-76 A.L.R. 574, 575, 579,
586; in Glenn on Mortgages (1943), §407.1; Healy v.
Fidelity Savings Bank, supra. In the case last cited a real

estate mortgage securing $3,000 was reduced to $1,500.
There the mortgagor obtained an additional loan of $500
under an oral agreement between him and the mortgagee
that the mortgage was to stand as security for the addi
tional loan. The court held that notwithstanding the fact
that there were no intervening equities, the mortgage could
not be extended by oral agreement to cover the subsequent
loan.

In the second case it would appear that according to the
majority rule the mortgage is valid, at least up to the
amount stated in the mortgage. Ill Glenn on Mortgages
(1943), §397. It is also said that the authorities hold that
an agreement that future advances shall be secured by a
mortgage which on its face does not provide therefor, need
not be reduced to writing but may be shown by parol evi-
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deuce. Corn Belt T. & S. B. v. May, supra. See also Healy v.
Fidelity Savings Bank, supra; Estate of Dunlap, supra.
So far as rights of subsequent lien holders are concerned,

there are several possibilities: (1) That advances made by
the mortgagee have priority up to the total stated in the
mortgage; (2) that the mortgagee is protected up to the
amount actually advanced up to the time subsequent liens
attach and the mortgagee has actual notice thereof; (3)
that the mortgagee should not be pi'otected as to any
advances made after constructive notice is given by record
ing of a subsequent lien; (4) that in cases (2) or (3) the
mortgagee would be protected only up to the amount stated
in the mortgage.

In view of a possible question as to their validity, as
well as other questions which arise with respect to rights of
subsequent intervening lien holders, the practice of making
future advances in cases where the note and mortgage do
not provide therefor is certainly not to be recommended.
However, in event this is done the only position that can
safely be taken on the question of priority of the lien of any
advance with respect to subsequent inteiwening liens, until
the question is settled by our supreme court, is that ad
vances made by the mortgagee will be protected only with
respect to the amount actually advanced not exceeding the
amount specified in the mortgage up to the time the mort
gagee has either actual notice of a subsequent lien or liens
or until such lien or liens become of record whichever is
first. Of course, in a situation such as was presented in the
Healy case above referred to, the result would be the same
as in that case.

Before closing this opinion reference should be made to
sec. 215.15 (5) relating to real estate mortgages executed to
secure loans made by savings and loan associations to mem
bers. The subsection referred to reads as follows:

"All mortgages described in this section shall have prior
ity over all liens except tax and special assessment liens,
upon the mortgage premises and the buildings and improve
ments thereon which shall be filed subsequent to the record
ing of such mortgage."

We have been unable to find any decision of our supreme
court which determines whether the foregoing subsection
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applies to any other than the usual kind of mortgage as con
trasted to one calling for future advances. The language
used in the statute does not make it certain that the priority
given the lien of a savings and loan association mortgage
would extend to future advances and for that reason until

there is a decision of our court on the point it would not be
safe for an association to rely upon such statute as giving
the lien of any advance priority over other liens filed sub
sequent to the recording of its mortgage. For that reason
we have dealt with the questions submitted by you without
depending upon this subsection.

Provisions similar to sec. 215.15 (5) applicable to mort
gages executed to federal savings and loan associations ap
pear in sec. 235.70.

In construing either of the foregoing statutes, consider
ation should also be given sec. 235.701.
WET

Public Welfare Department—Adoption—Foster Home

Permits—^Where persons take child under 14 into their
home for purposes of eventual adoption to meet require
ment contained in sec. 322.02 (3), Stats., that child live
6 months in home of persons proposing to adopt it before
petition for adoption can be granted (which requirement
can be waived by court in circumstances stated in subsec

tion) , such persons operate a foster home as defined by sec.
48.38 (1) until the child is adopted, and must obtain a
foster home permit, provided none of the exceptions in sec.
48.38 (1) (a) and (b) is applicable.

June 23, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You submit several inquiries for our consideration, all
of which involve the broad general question of whether per
sons who take into their home a child which they propose
to adopt are required to obtain a foster home permit.
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The specific questions submitted by you are as follows:

1. Is a foster home permit required for those homes
where adoption is intended but no petition for adoption has
been filed?

2. A child has lived in the proposed adoptive home 6
months or longer and the petition is filed before the place
ment comes to the attention of the department. Because of
conditions in the home, the county judge, after a hearing,
orders the matter to be continued for 6 months or longer
and orders further study or supervision. Is a foster home
permit required?

3. In some instances the persons preparing to adopt a
child file a petition for adoption shortly after the child is
placed in their home. If the county judge does not waive the
6-month waiting period mentioned in sec. 322.02 (3), is a
foster home permit required covering the period before the
adoption is completed?

4. In those instances where the petition has been filed
and the county judge does waive the 6-month period, or the
child has already been in the home for the entire 6 months
or longer before the placement comes to the attention of the
state department of public welfare, is a foster home permit
necessary?

No person is permitted to conduct or maintain a foster
home in this state without first having obtained a permit
to do so from the state department of public welfare or from
a licensed child welfare agency duly designated by the de
partment to issue such permits. Sec. 48.38 (2). The term
"foster home" is defined in sec. 48.38 (1) as follows:

"The term 'foster home' as used in sections 48.35 to 48.42
shall mean the place of residence of any person or persons
who receive therein a child or children under fourteen years
of age for control, care and maintenance, with or without
transfer of custody; provided
"(a) That any of such children are not related to such

person or persons or either of them, and
"(b) That the parents (natural or adoptive) or guard

ians of such children are not resident in the same home.
No more than four children may be placed in a foster home
unless all are in the relationship to each other of brother or
sister."



346 Opinions of the Attorney General

In answering your inquiries we assume that the child
referred to is under the age of 14 years, that said child is
not related to the persons in whose home it is placed pend
ing adoption, and that the parents or guardian of such child
do not reside in such home. Such assumptions are permis
sible because if they are not made the questions you submit
would not arise, as a foster home permit would not in any
event be required.
When a child goes to live in someone's home, whether for

purposes of eventual adoption or not, the person or persons
who maintain such home will of necessity exercise control
over that child and will furnish it care and maintenance.

Hence the definition of "foster home" appearing in sec.
48.38 (1) above quoted makes such a home a "foster home,"
and it follows that as long as such child continues to live
there, prior to completion of adoption proceedings the per
son or persons maintaining it are required to have a foster
home permit.

This requires that we answer your first, second and third
questions "Yes." Your fourth question might arise under
two situations. First where the child has been adopted be
fore or at the time you become aware of the situation and
second where the adoption proceedings have not yet been
completed but will be in a short time after you discover the
situation. In the first instance, no foster home permit would
be required as from date of adoption the child will be living
with its adoptive parents and hence they will no longer be
operating a foster home. Sec. 48.38 (1) (b). In the second
case for reasons already stated the letter of the law would
require a permit.

Before closing this opinion, we believe that to clarify
any possible question that should be raised it should be

stated that the statutes concerning adoption do not require
a foster home permit as a condition of adoption. The ques
tion arises because sec. 822.02 (3) provides that no petition
for the adoption of a minor shall be granted "until he has
lived 6 months in the home of the petitioner" but permits
the court to waive such requirement under circumstances
stated in the subsection. If the child is to live in the home
of the prospective adoptive parents the required period,
facts exist which bring the case within the definition of a
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foster home contained in see. 48.38 (1), assuming of course
the case does not fall within one of the exceptions stated,
and a foster home permit is required. However, failure to
obtain a foster home permit does not in any way aifect the
validity of the adoption proceedings but only results in a
violation of the statutes concerning foster homes and sub
jects the persons violating the same to the provisions of
sec. 48.40, in which among other things it is provided for
issuance of a foster home permit in case of a violation.
WET

Constitutional Law—Schools and School Districts—Sur

perintendent of Public Instruction—The state superintend
ent of public instruction has supervisory authority over
all public educational institutions within the state to the
extent decreed by the legislature.

All educational institutions which are publicly adminis
tered and supported from public funds are institutions of
public instruction.

The state superintendent of public instruction has no
specific supervisory duties over various state institutions of
higher learning.

Exercise of the power of supervision of public instruction
by the regents of the university of Wisconsin and the boards
of various other state schools is constitutional.

Legislature cannot create a state board of education hav
ing statewide powers which is not subject to the superin
tendent of public instruction.

June 23, 1948.
M. G. Toepel, Executive Secretary,

Commission on Improvement ,o/ the Educational

System.

Under date of January 28,1948* we advised you that any
board vested with statewide supervisory power over public
instruction should be subordinate to and subject to the direc
tion of the state superintendent of public instruction. You

* Page 82 of this volume.
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now ask several questions designed to secure a further de
velopment and expansion of our initial opinion. Your ques
tions are:

1. Does art. X, sec. 1, give the state superintendent of
public instruction supervisory authority over all institutions
of public instruction within the state?
2. Are all or any one of the following 'institutions of public

instruction' within the meaning of art. X, sec. 1: University

of Wisconsin, the several state teachers colleges, Stout in
stitute, the Wisconsin institute of technology, and the voca
tional and adult educational system?

3. Does the state superintendent of public instruction
have supervisory authority over all or any of the following:
The university of Wisconsin, state teachers colleges, Stout
institute, Wisconsin institute of technology, and the voca
tional and adult educational system of the state of Wis
consin ?

4. If the state superintendent of public instruction has
supervision over all institutions of public instruction and
the following institutions are institutions of public instruc
tion, could the board of regents of the university of Wiscon
sin, the board of normal school regents, board of trustees
of the Stout institute, Wisconsin institute of technology
board of regents, and/or the state board of vocational and
adult education function in their present capacities without
exercising the function of supervision of public instruction?

5. Could the legislature abolish any combination of the
following boards and substitute therefor a single policy-
making board: The present board of regents of the univer
sity, the board of normal school regents, the board of trus
tees of the Stout institute, the Wisconsin institute of tech
nology board of regents, and the state board of vocational
and adult education?

Before proceeding to consider your specific questions it
will be helpful to analyze the historical development of the
system of public instruction in Wisconsin.

The constitution does not prescribe a complete, compre
hensive, and exclusive educational system, nor does it pre
scribe in any way the details of any of the components of
such system. Under such circumstances we can only look
for guidance to the historical baclcground at the time of the
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adoption of the constitution and to subsequent developments
during our 100 years of statehood. At the time of the adop
tion of the constitution practically all schooling was in
private hands and was provided for by elementary schools,
academies, and private colleges. The first free public school
in Wisconsin was set up in 1845 in the village of Southport
(now Kenosha) through the elforts of Michael Frank. Pat-
zer, Public Education in Wisconsin, pp. 11-15. The estab
lishment of this school was instrumental in shaping senti
ment for free schools in other parts of the territory and for
a free public school system.
When the constitutional convention of 1846 was convened,

Henry Barnard, a noted educator who had reorganized the
school system of Connecticut and Rhode Island, and who
later was to serve for a year as chancellor of the university
of Wisconsin, was invited to address the convention on the

subject of education. He outlined a complete system of free
public schools, including elementary and secondary schools,
normal schools, and a state university, all to be under the
general control of a state board of education. The conven

tion did not adopt the full plan of Dr. Barnard, but did
consider a resolution to make it imperative that the legisla
ture provide the means for placing a free common school
education within the reach of all the children of the state.

Patzer, p. 18. Further, in place of a state board of education
they recommended the provision of a state superintendent
of public instruction to be chosen either by popular vote or
by appointment. Patzer, p. 18.
In the first draft of the constitutional provision to carry

the recommendations into effect, the schools were referred
to as "public" schools but this term was designedly changed
to "common" schools. II Quaife, The Convention of 1846,
p. 616:

"Mr. Judd moved to strike out the word 'public' and insert
'common' schools.

"Mr. Graham thought the natural division of schools was
into public and private. He considered the word 'common,' in
its common acceptation, to mean inferior. * * *
"Mr. Judd wanted common schools for common, every-day

people.
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"Mr. Randall hoped the amendment would prevail. He
hoped all public moneys should go to common district
schools."

While the superintendent was referred to at various times
during the debates as superintendent of common schools,
there was no corresponding move to change his title to
superintendent of common schools.

In discussing the duties of the superintendent, delegate
Tweedy stated that:

"For his part, he considered that this system of superin
tendence was the foundation, the life of progressive educa
tion. He believed that a constant and vigilant watch should
be kept over our public schools; that a state superintendent
was necessary, a man of eminent learning and ability, who
should devote his whole time and attention to education in
our state—instituting normal schools for the education of
teachers, appointing local superintendents, and visiting
every county, and if possible, every school-district, to im
press upon the minds of the people the importance of the
subject." II Quaife, pp. 570-71.

The article on education in the constitution of 1846 pro
vided in part:

"Section 1. The supervision of public instruction shall
be vested in a state superintendent and such other officers
as the legislature shall direct. The state superintendent shall
be elected or appointed in such manner and for such term
of office as the legislature shall direct. * * *

"Section 2. [Creates the state fund for support of com
mon schools and directs that it be held inviolate.]

"Section 4. The legislature shall provide for a system of
common schools, which shall be as nearly uniform as may be
throughout the state * * *" II Quaife, The Convention of
1846, pp. 743-44.

This constitution was rejected by the people by a large
majority at the spring election in April, 1847. A new draft
was prepared by a second convention which met December
15, 1847. This draft was adopted by the voters March 13,
1848 and ratified by congress May 29, 1848. This constitu
tion, with various subsequent amendments, continues in
effect today.
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The article on education was modified, so far as is herein
material, to provide: (1) That the superintendent of public
instruction should be elected by the people; (2) that the
proceeds of the school fund should be used first for the
common schools and secondly any residue might be used
for academies and normal schools; (8) that a state univer
sity should be established at or near the seat of government.

These sections include practically the complete plan ad
vocated to the convention of 1846 by Dr. Barnard with the
exception of the substitution of an elected superintendent
of public instruction for an appointed state board of edu
cation.

There was little express discussion before the convention
of the exact nature of the superintendent's duties. During
the debate on salary it was stated, IV Quaife, The Attain
ment of Statehood, p. 565:

"* * * His duties would be very arduous—^more so prob
ably at first than they would be at any subsequent period.
He would have to visit all the different counties in the terri
tory— examine and decide in reference to the schoolbooks
to be used."

The policy question whether the superintendent should be
an elected or appointed official was debated vigorously. Pro
ponents of appointment argued that the position required
a man of professional qualifications who might not be avail
able in the new state.

The provision for election was introduced by an amend
ment by E. V. Whiton, soon to become (in 1852) chief jus
tice of the supreme court of the new state. In support of
the amendment Mr. Orasmus Cole, also to become a justice
of the supreme court stated, Patzer, p. 24:

" The superintendent * * * should be a man well ac
quainted with the business of instruction, but the highest
order of talent is not required. This case is not that of a
professor in a college. A professor has to teach a foreign
language, or mathematics, or some one of the sciences. A
superintendent, on the contrary, should have the most par
ticular knowledge of the character, wants, and capacities of
the people among whom he is to labor. He should, moreover,
feel some state pride and patriotism—^feel that he is not a
mere hired laborer to illustrate theories, but that he is
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charged with an important duty in which his children, his
friends and all he holds dear, are deeply interested. A
stranger can not do this as well as a citizen of the state.
Moreover, persons taken from abroad are more apt to have
different systems, different books, etc., and each one would
seek to carry out his peculiar theories and thus create con
fusion. Pedagogues are notorious for foibles of this kind.
The people can choose this officer as well as any other, and
they will take a peculiar interest and pride in it.' "

and delegate Lakin stated, IV Quaife, Attainment of State
hood, p. 566:

* * If we were not able to find a proper officer here, we
had better do without the office. He was decidedly opposed
to importing a man to fill this office, fresh from the colleges
of the East, set in his notions, and believing everyone wrong
who had been educated on a different system."

As indicated above, the Whiton amendment favoring elec
tion was adopted.

Upon analysis of the foregoing, we find there is little or
nothing to indicate whether the drafters intended that the
superintendent of public instruction should supervise the
state university, and only isolated statements referring to
any possible connection with the normal schools. However,
the term "public instruction" which was specifically used
in contradistinction to the term "common schools" is broad
enough to cover all instruction which is supported by public
funds.

While the term has never been the subject of extended
judicial scrutiny, on various occasions our supreme court
has referred to the system of public instruction as covering
the broad field originally outlined by Dr. Barnard.

"* ♦ * Our constitution provides for a general system of
public free schools, for noi-mal schools, incorporated acad
emies, and a state university. These are all to be supported
largely by taxation. And from the general and extensive
character of the provisions upon this subject, I think there
is some implication that this system was designed to be
exclusive, and to furnish the only public instruction which
was to be supported by taxation. * * *" Curtis's Adm'r v.
Whipple and others, 24 Wis. 350 at 859-360, concurring
opinion of Mr. Justice Paine.
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"The educational system of this state had its origin in
certain grants of land from the national government, and
was secured to the people by our state constitution. Article
X. It consists of common or district schools, academies and
normal schools, and a state university, with such colleges
to be connected therewith from time to time as the interests
of education may require. * * *" The State ex rel. Priest v.
The Regents of the University of Wisconsin, 54 Wis. 159.
at 161.

"The office of state superintendent of public instruction
is one of the most important of any in the gift of the people
of the state. It was created by the constitution forty-four
years ago. * * * Then public instruction was confined mostly
to the common schools. Now there are 190 high schools in
the state, and all or nearly all are engaged in fitting students
to enter the regular courses in colleges and the university.
Besides, there are five noi-mal schools engaged in fitting
students especially for the work of teaching. * * *" The
State ex rel. Raymer v. Cunnir^ham, 82 Wis. 39, at 46.

Further the constitutional scheme is not exclusive, and the
legislature may establish other educational agencies than
those named in the constitution. Manitowoc v. Manitowoc
Rapids, 231 Wis. 94, 98-99.
In our opinion, the foregoing considerations would justify

the legislature in directing the state superintendent to ex
ercise supervisory functions over any part of the educa
tional system which is supported by public funds. Secondly,
since the matter is placed within the discretion of the legis
lature by the use of the phrase in art. X, sec. 1, "powers,
duties and compensation shall be prescribed by law" there
is no judicial remedy in the event the legislature fails to
vest the superintendent with supervisory duties over any
portion or all of the education system. State ex rel. Martin v.
Zimmerman, 249 Wis. 101. Third, while there is no remedy
for legislative inaction, if the legislature attempted to create
any other body or officer to operate at the state level in
supervising public instruction, such action would be invalid
and could be declared unconstitutional in a proper proceed
ing. State ex rel. Attorney General v. Cunningham, 81
Wis. 440.

Finally, in any system such as the educational system, re
sponsible officials, boards, or agencies at varying levels will
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of necessity exercise supervision over that portion of the
system which is committed to their control. For example,
the regents of the university may supervise the activities of
the president, the president will control the deans of the
various colleges, the head of a department will control his
assistants. Supervisory functions are accorded to the boards
of common school districts (sec. 40.16, Stats.), to boards
of high school districts (sec. 40.42 (2)), to city school
superintendents (sec. 40.43), to the county superintendent
of schools (sec. 39.03), and to many other boards and
officials created by various statutes.' In exercising their
duties on something less than a statewide basis, they are
not conflicting with duties which should properly be as
signed to the top echelon, that is, the state superintendent of
public instruction.
Applying the foregoing to your specific questions, we con

clude as follows:

1. Article X, sec. 1, gives the state superintendent of pub
lic instruction supervisory authority over all institutions of
public instruction within the state to the extent, but only
to the extent, decreed by the legislature.

2. This question is answered "Yes." Apparently all edu
cational agencies publicly administered and supported by
public funds are institutions of public instruction.

3. The legislature has conferred upon the state superin
tendent no specific supervisory duties over the agencies you
name, except as an ex officio member of the respective gov
erning boards.

4. As indicated above, the state superintendent has super

vision over institutions of public instruction only to the
extent decreed by the legislature. Passing now to considera
tion of the nature of the duties of the regents of the univer
sity of Wisconsin it is clear that they exercise supervision
over public instruction in the university and it further
seems clear that in so doing they do not usurp any functions
which should be vested in the state superintendent. The
regents were established by our first state legislature in
1848 and have continued as a corporate body ever since.
This contemporaneous construction of the constitution by a
legislature, many of whose members participated in the con
stitutional convention, is persuasive in the absence of other
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evidence, that such duties as the regents receive do not con
flict with the duties of the state superintendent.

Further, if there were any doubt, on a historical basis it
may be argued that a board of regents or a board of gover
nors or a board of trustees is as much a part of the univer
sity as the president, the faculty or the student body. Hence,
while the entire university is a state agency, which in legal
action is sued under the name of the regents of the univer
sity of Wisconsin, Holzworth v. State, 238 Wis. 63, the

regents alone cannot be considered a separate and discrete
agency which is substituting for the superintendent of pub
lic instruction. While the university together with all its
component parts, including the regents, could be made sub
ject to the state superintendent, there is no judicial relief if
the legislature fails to do so. By analogy the same rule
would apply to the governing boards of the other institu
tions you name, just as it would to the governing board of
a common school district or a high school district.

5. If the legislature should attempt to abolish any of the
boards controlling our institutions of higher learning and
substitute a single board the question would arise whether
such board might properly be denominated part of the edu
cational institution as in the case of the regents of the uni
versity of Wisconsin or whether it is a state agency intended
to exercise state supervision at the highest level. If the
powers and duties conferred on such a board are so broad
as to constitute state supervision at the top level it would
be violative of the provision that such powers and duties
must be vested in the state superintendent. Specifically, it
does not appear that the regents of the university of Wis
consin could properly be combined with any other board.
Stout institute. Which is in effect a specialized normal school,
could appropriately be placed under the board of regents of
normal schools. The Wisconsin institute of technology is
apparently not a normal school and it cannot be a part of
the state university. Creation of such a school is apparently
authorized under the rule of the City of Manitowoc case,
supra, but it is not a part of the system created by the con
stitution. This latter conclusion is* also applicable to the state
board of vocational and adult education.
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In closing, it would appear that since the policy of provid
ing an elected state official rather than a state board of
education was extensively debated in the constitutional con
vention of 1847 and was advisedly adopted, change in such
policy can only be made safely by a constitutional amend
ment.

RGT

Licenses and Permits—Transient Merchant—Transient
merchants are not exempted from license law because they
render some personal service in connection with their sales.

Persons performing personal services are not merchants
and are not subject to transient merchant law.

June 26, 1948.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You inquire whether the transient merchant law applies
to persons who sell at temporary stands various goods,
wares and merchandise which are in part or in toto the
product of the personal services of the vendor.
The applicable statute reads:

"129.05 (1) A transient merchant is one who engages in
the sale of merchandise at any place in this state tempo
rarily, and who does not intend to become and does not be
come a permanent merchant of such place. No person shall
engage in the business of transient merchant, without a
license authorizing him to do so.
"(2) Any person desiring a license as a transient mer

chant shall, before receiving the same, pay to the depart
ment $75, and he shall in addition to such amount, pay to
the treasurer, of every town, city or village where he con
ducts his business, a sum not to exceed $50 per day for each
day that he may be engaged in carrying on his business,
such amount to be determined by ordinance or resolution of
such town, city or village. But no license shall be required
of a transient merchant while lawfully engaged in business
at the state fair or at agricultural fairs held on the grounds
and under the direction of an agricultural society, associa
tion or board receiving state aid under section 94.08."
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Neither the peddler's license law, sec. 129.01, Stats., nor
the transient merchant's license law quoted above contains
any express exemption of persons who manufacture, pro
cess, or render any personal services in connection with
the products they offer for sale. Peddlers who manufacture
their own wares have uniformly been held subject to regula
tion, as indeed they must be if the purpose and intent of the
controlling statute is to be carried out. However, in apply
ing the transient merchant law, it has uniformly been con
sidered necessary to determine whether the person whose
operations are under scrutiny is in fact a merchant, or
whether he is simply rendering personal services. It has
repeatedly been ruled, as shown by the opinions referred to
below, that a person rendering only personal services is not
a merchant and hence is not subject to the license law. This
rule is an exemption created by construction of the law,
and like all exemptions, should be strictly construed.

As in every case whei*e a line must be drawn to separate
two fields of activity, the extremes are easy to recognize,
but between these extremes there is a middle zone where it

is difficult to tell whether the predominating element is a
sale of merchandise or whether it is a sale of personal
services. In such a situation we can only look to the histori
cal development of the law and the way it has been inter
preted by various courts and by this office.

While there is not complete unanimity, especially in our
earlier opinions, the following principles appear to be well
established.

(1) Oculists, III Op. Atty. Gen. 613, keymakers, XXII
Op. Atty. Gen. 686, cleaners and laundrymen, XXIV Op.
Atty. Gen. 521, photographers, XXVII Op. Atty. Gen. 278,
are not required to be licensed as transient merchants even
though in some cases they sell a finished article, since they
are principally selling a service.
(2) Operators of temporary stands selling refreshments

or confections, or other articles, are subject to license. 1912
Op. Atty. Gen. 719, XII Op. Atty. Gen. 863, XXII Op. Atty.
Gen. 714.

(3) Operators of restaurants or temporary dining halls
XII Op. Atty. Gen. 363, and, by later extension, lunch wa
gons, XXXV Op. Atty. Gen. 276, are rendering a service
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rather than selling a commodity and hence are not subject
to license. The service of preparing and serving the food is
considered the substantial element of this business, and
thereby it is distinguished from the sale of commodities.
However, if such persons also sell cigars, tobacco, candy
and the like as a distinct business, they are subject to li
cense. XII Op. Atty. Gen. 363 at 365-66.
Now, of necessity, in selling refreshments or confections

there is some element of personal service involved, if it only
involves pouring a beverage out of a container or bottle into
a glass or placing peanuts or fruit into a bag for the con
venience of the purchaser. In most of these cases it is safe
to say the dominating element is not the personal service
but the commodity sold.
While the foregoing principles seem reasonably clear,

confusion has arisen in applying them to such a homely and
commonplace article as popcorn. In one early opinion, 1912
Op. Atty. Gen. 719, it was specifically ruled that a popcorn
vendor was a transient merchant along with vendors of
ice cream, cigars, and fruit. In another earlier opinion, IV
Op. Atty. Gen. 683, it was ruled that a popcorn vendor was
not subject to license, and in a recent opinion, XXXV Op.
Atty. Gen. 315, without extended consideration, it was con
sidered that a popcorn vendor was more analogous to the
operator of a restaurant or lunch room than to the vendor
of candies, gum and cigars. We have re-examined the rul
ings, not so much because of the importance of popcorn as
an article of commerce, but because the principle involved

will furnish a convenient guide for interpreting other cases
arising under the transient mei'chant law. We have con
cluded that logically popcorn, the product, is more analo
gous to a refreshment or confection such as are commonly
sold on holidays and at fairs or carnivals, than it is to an
article of food such as is commonly found on a dining table,
and hence the popcorn vendor falls in the class of operation
of refreshment or confectionary stands and as such is sub
ject to license.

Summarizing the foregoing, the fact that a particular
vendor has manufactured or processed his product, or that
he renders some personal service in connection with its sale,
is not controlling, and any inconsistent language in prior
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opinions is expressly disapproved. The true test is whether
he is selling a service or selling a product. Fitting glasses,
making a special key or identification tag, or making a per
son's photograph is clearly a special service for the particu
lar customer. A person who makes up a batch of novelties at
home for sale to any comer is not rendering a service for
a particular customer and hence is subject to license
whether he peddles them or sells them at a temporary stand.
Applying these conclusions to the specific items referred

to in your letter we conclude as follows:

Cotton candy, of the type familiar to every person who
has ever attended a Wisconsin fair, is a confection turned
out by a machine for sale to all comers. No personal skill or
personal service is involved. The vendor of such candy at
a temporary stand is a transient merchant.

Ice cream bars, no matter how made up, are a refresh-
merit or confection and their vendor is a transient merchant.

Soft drinks are refreshments, whether resold in original
bottles or made up at the time of sale.

Hats, caps, jewelry, or ornaments, whether metal or
wood, are in the ordinary sense merchandise, and this class
is not changed by the addition of a small modicum of per
sonal service as an inducement of sale. If however, the
original article is only raw materials, such as jewelry wire,
or metal or wood blanks, and the great part of the value
arises from the fashioning it receives subject to the direc
tion of the purchaser, then the principal element is the per
sonal service and the vendor is not subject to license as a
transient merchant. For an illustration, assume that in
adjoining temporary booths one man is selling silver com
pacts, and in the other a second man is engraving mono
grams on those compacts. The man who sells the compact
is clearly a transient merchant. The engraver is not. Sup
pose now the seller of compacts learns to engrave and both
sells compacts and engraves monograms on them. He does
not take himself out from under the law by adding a new
element of personal service, whether it is charged for sep
arately or in a lump charge.
Melons are merchandise and their sale at retail by any

person other than the grower is subject to license. If they
are sold from a truck used as a temporary stand a transient
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merchant license is necessary. XXII Op. Atty. Gen. 714. If
the vendor goes from house to house seeking sales, he is a
peddler. If he engages in both types of sale, he should pay
both license fees.

Your attention is directed to the provisions of ch. 259,
Laws 1947, by which both peddlers and transient merchants
are exempted from license for sales "while lawfully engaged
in such business at the state fair or at agricultural fairs
held on the grounds and under the direction of an agricul
tural society, association or board receiving state aid under
sec. 94.08."

RGT

Alcohol Studies Bureau—Powers and Duties—The state

bureau of alcohol studies can furnish financial aid for the

treatment of alcoholics only to counties and municipalities.
The bureau itself cannot operate and maintain treatment

facilities for alcoholics other than in the course of its scien

tific investigations.
The bureau has power to finance studies, investigations

and research concerning treatment of alcoholics either on
its own account or in cooperation with schools, scientific
organizations or other governmental agencies.

June 28, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked our opinion on the following questions
concerning the state bureau of alcohol studies:

1. May nonprofit associations, committees or organiza
tions receive funds from the bureau to establish treatment

facilities for alcoholics? For instance, if a group of citizens
organized and secured a building for the purpose of provid
ing treatment and information for alcoholics, could the
bureau allocate funds for: (a) Maintenance and upkeep of
the building; (b) payment in whole or in part for the
cost of services in connection with treatment (salaries and
fees of doctors, nurses, attendants, clerical help, etc.) ; (c)
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payment in whole or in part for treatment on a cost per
patient basis.

.2. Is financial aid which may be provided by the bureau

for the treatment of alcoholics limited to counties and mu

nicipalities?
3. Can the bureau itself use the funds allocated to it to

establish and maintain treatment facilities for alcoholics?

4. To what extent can the bureau finance studies, investi

gations and research concerning treatment of alcoholism?
For example, if a local organized gi'oup of citizens secured
suitable space in a building where alcoholics may be kept
for study and research concerning their treatment, could
the bureau finance such studies and research?

5. Could the bureau itself rent or lease suitable space and
use the funds allocated to it for conducting studies and/or
research concerning the treatment and control of alcohol
ism?

The state bureau of alcohol studies was created by ch.
385, Laws 1947, and the applicable statutes contain in them
selves the answers to most of your questions.
The applicable statutes read:

"20.432 There is appropriated from the general fund to
the state bureau of alcohol studies on July 1, 1947, $50,000
and on July 1, 1948, $100,000 for the execution of its func
tions."

"51.40 There is created within the state department of
public welfare a bureau of alcohol studies to administer the
powers and functions prescribed in sections 51.40 to 51.42.
The director of the state department of public welfare shall
employ such assistants as may be deemed necessary to carry
out the purposes of sections 51.40 to 51.42."

"51.41 (1) It shall be the duty of the state bureau of
alcohol studies:
"(a) To co-operate with departments of the state, county

and local government and with associations, organizations,
groups, industries, professions and individuals, public or
private, interested in the prevention and control of alcohol
ism or its treatment.
"(b)To promote, conduct and finance, in full or in part,

studies, investigations and research independently or in co
operation with universities, colleges, scientific organizations
and state and federal government departments concerning
matters pertaining to the causes, extent, prevention, control
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and treatment of alcoholism, and to make recommendations
to the legislature pertaining thereto.
"(c) To promote the establishment of facilities for the

treatment and rehabilitation of alcoholics by the state or by
counties, municipalities, or by nonprofit associations, hos
pitals or clinics.
"(d) To establish standards for the treatment and re

habilitation of alcoholics.

"(e) To give financial aid out of the funds provided by
section 20.432 for the maintenance and operation of countj'^
or municipal facilities for the treatment of alcoholics pro
vided such facilities are operated in accordance with the
standards prescribed by the bureau, are open to all regard
less of ability to pay, and provided the county or munici
pality operating the facility supply at least 50 per cent of
the cost of maintenance and operation, except that the
bureau may require a lesser amount of local financial par
ticipation for a period of not to exceed 2 years for the pur
pose of demonstrating the services of such a facility.
"(2) The bureau and its director shall not participate in

the enforcement of the laws pertaining to the taxing and
sale of intoxicating liquors."

"51.42 Any county, town, city or village may establish
and maintain such facilities and employ such personnel as
may be needed to implement and carry out the purposes
and provisions of sections 51.40 to 51.42 and may co-operate
with state agencies for such purposes."

Taking your questions in order we find as follows:
1. The sole authority of the bureau to provide financial

aid to others to establish treatment facilities for alcoholics
is that provided in sec. 51.41 (1) (e). Under the section the
bureau may extend financial assistance only to county or
municipal facilities established in accordance with sec.
51.42 subject to the further conditions that the local munici

pality must pay at least 50 per cent of the cost of operation,
after the first 2 years, and during the first 2 years the
bureau may provide in excess of 50 per cent of such costs.
Therefore, in the case of a nonprofit organization the bureau
could not allocate funds for (a) maintenance and upkeep
of the building, (b) payment of costs of services or salaries,
or (c) payment for treatment of a cost per patient basis.

2. As indicated under 1, this question must be answered
"Yes."
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3. The powers and duties of the bureau itself are princi
pally set forth in sec. 51.41 (1). These may be siumnarized
(a) to cooperate with other public agencies, (b) to promote
studies, investigations and research, (c) to promote the
establishment of facilities by others. There is nothing in this
section that can reasonably be construed to allow the bureau
to establish facilities for the purpose of treatment of al
coholics. Items (a) and (b) clearly do not authorize such
an interpretation, and under (c) promotion of activity by
others has been definitely construed by our supreme court
to exclude participation in the work so promoted. State ex.
rel. Wisconsin Dev. Authority v. Dammann, 228 Wis. 147.

4. The bureau has full power to finance studies and re
search concerning treatment, either on its own account or
in connection with schools, scientific organizations and other
governmental departments. The express naming of these
three classes of organizations would exclude financing such
studies in connection with any other group of citizens unless
such group could qualify as a scientific organization.

5. As indicated under 4, this question may be answered

with an unqualified "Yes."
Referring now to the problem raised by your third ques

tion, it seems desirable to point out that in the course of
engaging in studies or research it will be necessary for the
bureau to have subjects as a basis for such studies and
for the testing and developing of methods of treatment. As
long as the purpose of such activity is the acquisition of
information it may safely be carried on without being sub
ject to the charge that the bureau is itself maintaining treat
ment facilities for alcoholics.

RGT
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Intoxicating Liquors—Licenses and Permits—^Where a
portion of a town is detached, such portion and the remain
ing portion may continue to issue the number of licenses

in effect in the respective areas on the date of detachment.
Sec. 176.05 (21) (e).

June 29, 1948.
Donald C. O'Melia,

District Attorney,

Rhinelander, Wisconsin.

We have your request for an opinion relative to the
amendment of sec. 176.05 (21), Stats. Subsections (c), (d)
and (e) were added to that section by ch. 161, Laws 1947.

Subsection (a) establishes the limitation of one license
for every 500 inhabitants or fraction thereof excepting that
if a greater number were in force in August, 1939, such
number may continue to be granted. Considerable difficulty
arose in the administration of this limitation rule where

there were consolidations, annexations, detachments or
newly incorporated municipalities. This department con
sidered several of these problems in XXXV Op. Atty. Gen.
263, XXXy Op. Atty. Gen. 286, and XXXV Op. Atty. Gen.
360. The changes made by ch. 161, Laws 1947, were clearly
aimed at some of the inequalities which might result from
the administration of the law as previously construed. Look
ing at the three new subsections (c), (d) and (e) together,
it is clear that the legislature intended to preserve the
status quo of existing licenses so far as possible where
there was a change in the composition of municipalities.
The specific situation confronting you is as follows: A

town in your county had 13 licenses in force when the limita
tion law went into effect in August, 1939. The town has con
tinued to issue that number. It is now proposed to detach
a portion of this town and create a new town from the de
tached portion. On the division of the territory, 2 of the
existing licenses will be located in the remaining portion of
the old town while the other 11 licenses will be in the de

tached portion. Your question is, what number of licenses
are the two municipalities entitled to issue?

This particular situation was dealt with in subsec. (e) of
sec. 176.05 (21) as follows:
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"When a portion of any town, city or village has been
detached therefrom, such town, city or village shall there
after only be permitted to grant retail 'Class B' licenses in
a number equal to the difference between the number of
'Class B' licenses in effect in such town, city or village on
August 27, 1939, and the number of 'Class B' licenses held
by licensees within the detached area on the date of detach
ment, unless the population in the remaining portion of such
town, city or village warrants the granting of a greater
number of licenses as specified in paragraph (a)

The formula as worked out in that subsection provides
that we start with the total number of licenses in effect
in the area in August, 1939—in your case that is 13 licenses.
The portion of the town remaining after the detachment
may continue to issue that number of licenses minus the
number of licenses in effect in the detached portion on the
date of detachment. Therefore, since on the date of detach
ment 11 of the licensed premises were located in the de
tached portion, that number must be subtracted from the
total to arrive at the number which may be issued in the
portion of the town remaining after detachment. We there
fore subtract 11, the number in the detached portion, from
13, the total number, and arrive at the figure 2. Conse
quently, after the detachment, the remaining portion of the
old town may issue 2 licenses; excepting, of course, if the
population is in excess of 1,000, in which case additional
licenses may be issued in accordance with the formula set
forth in subsec. (a).
As we pointed out above, the legislative intent to preserve

the status quo is clear. Examination of subsecs. (c) and (d)
as created by ch. 161, Laws 1947, strengthens this conclu
sion because there too the intent to protect licenses in exist
ence at the time of change in the composition of a munici
pality is very clear. Under the law as it stood prior to the
amendment referred to, licensees were in jeopardy of suffer
ing severe financial loss whenever an annexation or detach
ment of territory took place. Ch. 161, Laws 1947, is an
attempt to work out an equitable formula which tends to
preserve existing licenses on a territorial basis without
actually increasing the number of licenses in effect. In the
situation confronting your towns, there will be exactly the
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same number of licenses in effect after the detachment as

before. These licenses will be distributed on an area basis.

Those premises physically located in the old town will con
tinue to be eligible for renewal of their licenses, while those
located in the detached portion will likewise continue as
before, so far as the tavern quota law is concerned. No addi
tional licenses can be issued by either municipality unless
an increase in population warrants it. Similarly, no present
licensee will be deprived of the privilege of doing business
and he will not be subject to irreparable financial loss by
reason of the change in the composition of the municipali
ties. The statute presents a comprehensive plan for treat
ing a difficult situation equitably.
ES
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Fish—Game—Beaver Damage—Waters—Obstructions—

Town board has no statutory authority to disturb or molest
beaver occupied houses or beaver dams.

July 1, 1948.
Fulton Collip,

District Attorney,
Friendship, Wisconsin.

You state that beaver are doing considerable damage in
a nonnavigable stream located in the town of Preston,

Adams county, and that one of the residents of the town
affected by the obstruction to the stream created by the
beaver has appealed to the town board to remedy the situa
tion by taking action under sec. 60.68, Stats.
You inquire whether the town board has the right under

sec. 60.68 to destroy beaver houses and beaver dams and
perhaps kill beaver if it appears to the satisfaction of the
board that the natural flow of water in a nonnavigable
stream is being obstructed, without incurring any penalty
under sec. 29.24, or sec. 29.59 of the statutes.
The statutes insofar as material herein read as follows:

"60.68 Whenever any nonnavigable creek or other non
navigable stream becomes obstructed so that the natural
flow of water along the same is prevented, the supervisors
of the town in which such obstruction is located may at
the expense of the town remove such obstruction, and in so
doing may enter upon any land or lands necessary to be
entered upon for the carrying out of such purpose."

"29.24(1) No person shall * * * disturb or molest * * *
beaver house or beaver dam * *

"29.59 (1) Upon complaint in writing, by the owner or
lessee of any lands, to the state conservation commission,
that beaver are causing damage thereto, the commission
shall employ such means as it may deem wise to inquire
into the matter; and if, upon inspection, investigation, hear
ing or otherwise, it shall appear to the satisfaction of the
commission that the facts stated in such complaint are true,
it may, by written permit, authorize any conservation
warden or other employe of the conservation commission
to capture and remove such beaver at any time.
"(2) All such beaver or the skins of such beaver shall

be shipped without delay to Madison, consigned to the con-



368 Opinions of the Attorney General

servation commission. Unless other orders in writing are
issued, they shall be sold in the manner of a sale of con
fiscated game, and the proceeds paid into the conservation
funds."

Chapter 29, including the above quoted provisions, was

created by ch. 668, Laws 1917. Sec. 60.68 was created by
eh. 339, Laws 1927.

In our opinion there is no conflict between the statutes

and hence they must be construed so as to give effect to
the provisions of each.

If there were a conflict, they would be subject to the
rule of statutory construction that repeals by implication
are not favored, Pahst Corporation v. Milwaukee, 190 Wis.
349, Mihvaukee County v. Milwaukee Western F. Co., 204
Wis. 107, and that a specific provision of a statute will pre
vail over general provisions upon the same subject. Degutes
V. State, 189 Wis. 435. As you point out there is nothing
in sec. 60.68 that authorizes the town board to kill or molest

beaver. Sec. 29.02 (1), which reads:

"The legal title to, and the custody and protection of, all
wild animals within this state is vested in the state for the
purposes of regulating the enjoyment, use, disposition, and
conservation thereof.",

is only declaratory of the common law which recognizes
that the protection of wild animals is a matter of state

concern and is properly committed to the conservation de
partment.

Accordingly, it is our opinion the town board would have
no right to take any action by virtue of sec. 60.68 which

would interfere with the powers and duties of the conserva
tion commission to protect beaver as outlined in the quoted
provisions from ch. 29.
ROT
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Forests—Fires—Person, firm or corporation responsible
for setting forest fire may be assessed for costs of fire
suppression.

July 1, 1948.
Conservation Department.

You state that a certain railroad has questioned your
right to request reimbursement for the costs of suppression
of fires set by the said railroad on its right of way. You
inquire whether under the existing statutes you have au
thority to make such demand.
The controlling statute reads:

"26.14 (8) (b) Any person, firm or corporation who shall
set fire on any land and allow such fire to escape and become
a forest fire, shall be liable for all expenses incurred in the
suppression of such fire by the state or town in which such
lire occurred. The commission or the town clerk shall re
spectively certify to such person the claim of the state or
town in writing, and list thereon the items of expense in
curred in the suppression of such fire. Such claim shall be
paid within 60 days and if not paid within such time, the
state or town may begin an action thereon at any time
within 2 years."

This statute was created by ch. 152, Laws 1947. In our
opinion it is clear authority for assessing all expenses in
curred in the suppression of any fire against the person or
corporation responsible. We can see no constitutional objec
tion to this statute.

Prior to the adoption of sec. 26.14 (8) the statute pro
vided that a person wilfully or negligently setting any fire
should upon conviction become liable for expenses of sup
pression. See sec. 26.14 (7), Stats. 1945. This requirement
of a preliminary conviction was repealed by ch. 152, Laws
1947, and now such charges may be assessed directly.
RGT
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Securities Laiv—Words and Phrases—Agent—Definition
of word "a^ent" in sec. 189.02 (7), Stats., considered and
XXVIII Op. Atty. Gen. 80 reaffirmed.

July 1, 1948.
Edward J. Samp, Dirctor,

Department of Securities.

You direct our attention to an opinion of this department
in XXVIII Op. Atty. Gen. 80, to the acting director of
the securities divisions of the public service commission,
which opinion was issued on February 14, 1939. It was
concluded in this opinion that under the uniform partner
ship act every partner is an agent of the partnership for
purposes of its business and that a partner in a securities
firm licensed to sell securities comes within the definition
of the word "agent" as used in ch. 189, the securities law,
so as to require an agent's license if he is engaged in the
sale of securities on behalf of the partnership.
At the time the above opinion was written sec. 189.02 (1)

provided in part:

" 'Agent' includes every natural person who in this state
for compensation represents or acts for another with au
thority in the sale of any security *

However, our attention is called to the fact that by ch.
327, Laws 1941, the definition of the word "agent" as used
in ch. 189 was revised by sec. 189.02 (7) to read in part:

" 'Agent' includes every individual, not a dealer, who in
this state represents or acts for a dealer or issuer in the
sale of any security * *

You state further:

"The principal change, as far as is material here, was
the addition of the words 'not a dealer.' Since 1943 the de
partment has not been requiring separate agent's licenses
under the theory that the dealer's license issued to the
partnership is in effect issued to each individual member
of the partnership since the partnership is not, under Wis
consin law, a legal entity. Consequently, we are of the
opinion that a partner, being a dealer, is not required to
have a separate agent's license as a result of the exception
contained in the definition of an agent above referred to.
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From this it would also seem to follow as a natural conclu
sion that any new partner taken into the firm subsequent
to the issuance of a dealer's license would not be included
in such license and therefore could not represent the part
nership in the sale of securities in Wisconsin unless a new
dealer's license be issued to the partnership or such new
partner be first licensed as an agent.

"Because of your previous opinion we request your re
consideration of the problem involved and advise us whether
under the present statute (1) a partner of a licensed secur-
ties firm is required to have a separate agent's license and
(2) if not, whether and under what circumstances a new
partner added to a firm after issuance of a license can act
for the partnership during the remainder of the license
year."

The definition of the word "agent" in ch. 189 has been
changed twice since the issuance of the opinion above men
tioned. Ch. 153, Laws 1939, added an exception to the de
finition, although this amendment is not material here.
By ch. 327, Laws 1941, the entire ch. 189 was repealed

with the exception of sec. 189.25 which was renumbered
sec. 189.01. While the unambiguity of the wording of the

statute makes resort to rules of construction unnecessary,
the following legislative history of the second change is of
interest. There is a memorandum in the legislative reference
library file on Bill 795, A. which became ch. 327, Laws 1941.
From this memorandum it appears that the bill was brought
to the legislature in fully drafted form as prepared by the
department of securities and that the measure was essen
tially a revision of ch. 189 to improve the forai, clarify
language and remove obsolete provisions. It was further
noted that there was very little change in the substance of
the law. Reference was made to another memorandum in
the file by Mr. David Owen, executive director of the depart
ment of securities, in which he pointed out that the sub
stance of the law was left unchanged with certain excep
tions. He stated that the method of repeal and re-enactment
was employed simply because to make the desired changes
in form, order and placing by amendment would have been
extremely confusing. He pointed out that in many instances
parts of certain sections were withdrawn and placed with
little or no change, except perhaps in form, in material
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contained in other sections. Mr. Owen added that the form

was improved, material was placed in proper order in
accordance with accepted methods of statute drafting, sim
ple and clear wording was substituted for ambiguous lan
guage, matters pertaining to one subject were collected so
far as practicable in one place instead of being spread
throughout the chapter, and on the whole the provisions
were made more clearly understandable for the benefit of
the issuers, dealers and other lay people who are expected
to understand and conform to the securities law.

He does state that in its purpose the chapter has not
been changed, although attention was called to the fact that
some of the definitions such as of "dealer," "agent," "secu
rity," "sale," etc., and some of the specified exemptions were
reworded and changed slightly in the interests of clarity
but that basically they remain the same.
Had the securities department intended to change the

application of the word "agent" from the construction given
it in XXVIII Op. Atty. Gen. 80, it seems likely that the
memorandum prepared by the department would have so
indicated in the absence of appropriate language in the bill
itself clearly indicating the change. This conclusion is fur
ther fortified by the fact that although the definition of the
word "agent" was amended in 1941, it was not until 1943
that the department adopted the policy of not requiring
agent's licenses for partnership members. If it had been
intended to change the law in 1941 there would have been
a plain duty to comply with the amendment immediately
upon passage of the law. It is true, of course, that ordinarily
a change in language in a statute, whether by adding or
omitting words, is presumed to have resulted in a change of
the law. But such rule loses its force when the act is wholly
recast with a studied regard for brevity and form, under
which circumstances the language of the new act is re
garded as being susceptible of the same interpretation as
the language of the old. Mundt v. Shehoygan & Fond du Lac
R.R.Co.,^1 Wis. 451.

If one were permitted to hazard a guess as to why the
words "not a dealer" were added to the definition of "agent,"
the normal conclusion would be that the intention was to
bring this definition in balance with that of "dealer" which
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in the prior statute as well as in the present one, contains
th^ words "not an agent." By adding the words "not a
dealer" to the definition of "agent" it is clear that the de
finitions of "agent" and "dealer" are made mutually exclu
sive and that each definition supplements the other.
As pointed out in the earlier opinion of the attorney

general, our supreme court has rejected the entity theory
of a partnership in Wisconsin. Village of Westhy v. Bek-
kedal, 172 Wis. 114. This, however, does not mean that
a partnership cannot act through agents. As a matter of
fact, the law of partnership has been said to be a branch
of the law of agency, a partnership in effect being a con
tract of mutual agency where each partner acts as a princi
pal in his own behalf and as an agent of his copartners.
47 C. J. 826. Nor is the legislature estopped from treating
a partnership as an entity for specified purposes. See Kalson
V. Industrial Commission, 248 Wis. 893. This has apparently
been done in the securities law. Whatever doubts we might
have had on this score at the time we wrote the opinion in
XXVIII Op. Atty. Gen. 80, have now been dispelled by ch.
327, Laws 1941, which for the first time sets up a definition
for the word "person" in sec. 18.9.02 (2) which reads:

" 'Person' includes an individual, a corporation, a part
nership, an association, a joint stock company, a trust, an
unincorporated organization, a government, a political sub
division or instrumentality of a government, and any other
entity."

Had this definition been in the law when the prior opin
ion was written, the conclusion therein stated would have
been more readily reached. Moreover, it is to be noted that
in sec. 189.02 (7) the definition of "agent" "includes every
individual," whereas the definition of "dealer" in sec. 189.02
(5) "includes every person." The only reason that suggests
itself for using the word "person" in the definition of
"dealer" is that the word "person" had previously been de
fined as indicated above to include not only an individual
but also a corporation, partnership, an association, etc.,
whereas the word "individual," although not defined in ch.
189 has a much more restricted meaning and normally
would not include a partnership, corporation, association.
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etc. If it had been intended to have the word "agent" en
compass anything more than an individual it would have
been very easy to have used the word "person" which the
legislature had so carefully defined. The choice of the word
"individual" rather than the broader term "person" in the
definition of "agent" appears to have been made advisedly
rather than by oversight and strengthens our conclusion
that agent's licenses are intended to be restricted to in
dividuals.

In view of the foregoing discussion we are unable to
conclude that there is any occasion for withdrawing the
opinion referred to either on the basis of the amendment of
the definition of "agent" by ch. 327, Laws 1941, or other
wise. This conclusion makes unnecessary a discussion of
your second question predicated upon a negative answer
to your first question which as indicated above is answered
in the affirmative.

WHR

Governor—Legislature—Special Session—Mode of call
ing special session of legislature, means of notification, and
length of notice to members held to rest solely in governor's
discretion, not being prescribed by sec. 11, art. IV of the
constitution, nor by statute. Notification in person, by mail,
telephone or telegraph held valid.

July 3, 1948.
Oscar Rennobohm,

Acting Goveimor.

I have reviewed the text of your proposed proclamation
and have made a minor correction in the paragraph num
bered (1) as follows:
Your draft read in part:

"* * * to consider and act upon the following subjects of
legislative business, to-wit:
/'(I) To amend Section 10 of Article VIII of the con

stitution so ̂  to permit the state to appropriate money
for the acquisition, improvement or construction of vet
erans' housing."
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I recommend the following form:

"* * * to consider and act upon the following subjects of
legislative business, to-wit;

"(1) The proposal, in accordance with the provisions of
Section 1, Article XII of the Wisconsin Constitution, of
an amendment to Section 10 of Article VIII of the Wis
consin Constitution to permit the state to appropriate money
for the acquisition, improvement or construction of vet
erans' housing."

I believe the latter draft to be preferable for the reason

that the constitution cannot be amended at one session of

the legislature.
All that the legislature may legally do in pursuance of

the above quoted call is to propose and adopt a resolution
embracing the proposed amendment; to refer same to the
next session; and to cause the same to be published as re
quired by sec, 1, art. XII, which prescribes the manner of
effecting amendments.

You inquire as to whether there are any formal con
stitutional or statutory requirements as to the manner of
notification of the members of the legislature. The answer

is "No." The constitution and the statutes are silent both

as to how the legislature shall be called and what notice
of the call is to be given. The only constitutional provisions
relating to convening the legislature in extraordinary or
special session are sec. 11, art. IV, and sec. 4, art. V, which
respectively provide:

"Section 11. The legislature shall meet at the seat of
government at such time as shall be provided by law, once
in two years, and no oftener, unless convened by the gover
nor, in special session, and when so convened no hiisiness
shall be transacted except as shall be necessary to accom
plish the special purposes far tvhich it was convened."

"Section 4. The governor shall be commander in chief
of the military and naval forces of the state. He shall have
power to convene the legislature on extraordinary occasions,
and in case of invasion, or danger from the prevalenee of
contagioiis disease at the seat of government, he may eon-
vene them at any other suitable place ivithin the state. He
shall communicate to the legislature, at every session, the
condition of the state, and recommend such matters to them
for their consideration as he may deem expedient. He shall
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transact all necessary business with the officers of the gov
ernment, civil and military. He shall expedite all such
measures as may be resolved upon by the legislature, and
shall take care that the laws be faithfully executed."

The only case we have been able to discover containing
any discussion pertinent to the present question is Pitts-
burg's Petition, 217 Pa. St. 227, where, in deciding a ques
tion involving the validity of an amendment to a call, the
court said on pp. 230-231:

"Whether the general assembly ought to be called to
gether in extraordinary session is always a matter for the
executive alone. How it shall be called, and what notice of
the call is to be given, are also for him alone. The con
stitution is silent as to these matters, and wisely so, for
emergencies may arise, such as riots, insurrections, wide
spread epidemics, or general calamities of any kind, requir
ing the instant convening of the legislature, and, in the
power given to the governor to call it, no time for the notice
is too shoit, if it can reach the members of the general
assembly; and with telephones and telegraphs the uttermost
portions of the commonwealth can at any time be reached
between the rising and the setting of the sun. In this con
nection it may be noted as significant that the governor is
not even required by art. IV, sec. 12, empowering him to
call the general assembly together in extraordinary session,
to do so by a proclamation, though the same section does
provide that in calling the senate in extra session for the
transaction of executive business he must do so by pro
clamation. A proclamation, however, is the proper mode of
calling the legislature together, and the constitution seems
to so contemplate, for sec. 25, Art. Ill, speaks of 'the pro
clamation.' But no form of proclamation is to be followed,
and if, after one has been issued, it occurs to the executive
that other subjects than those designated in it should be
passed upon by the legislature, he can unquestionably issue
another, fixing the same time for the meeting of the general
assembly as was fixed in the first, and designate other sub
jects for its consideration. This is, perhaps, what ought
to be done when other subjects than those designated in
the proclamation are to be brought to the attention of the
legislature in special session, and if it had been done in the
present case, the objection of the appellants now under
consideration would hardly have been raised. This, however,
is not for the judiciary, but for the governor alone. The
proclamation of January 9 is in effect a second proclama
tion. In it the governor adopts his original call for the pur
pose of fixing the time of the meeting of the general assem-
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bly, and then proceeds to designate the additional subjects
of legislation. With every presumption in favor of com
pliance by the executive with the constitutional require
ments relating to his calling the general assembly together
in extraordinary session, it would be judicial hypercriticism
to declare his second notice or proclamation insufficient to
authorize the legislature to pass the act under considera
tion."

I believe the reasoning of the Pennsylvania court to be
sound, and that it would probably be followed by our su
preme court.

Notification may, accordingly, be given in person, by mail,
telegraph or telephone.

In view of the number of legislators involved, and their
varied activities, it is conceivable that actual notice may not
be received by one or more of such members. Where, for
instance, a member of a legislative body is absent from the
state and beyond reach of actual notice, failure to notify
such individual will not, in my opinion, affect the validity
of the meeting of the legislature. Such is the holding in
Mayor, etc., of Knoxville v. Knoxville Water Co., 107 Tenn.
647, 61 L.R.A. 888. While that case involved a meeting of
the legislative body of a municipal corporation, the legal
considerations and principles would apply to the legislative
body of the state with equal force.
SGH

Counties—Public Welfa/re Department—Foster Homes—

A county department of public welfare authorized by the
county board pursuant to sees. 46.35 (10) and 48.315,
Stats., to perform functions of a child welfare agency may
not issue a permit to a foster home in another county.

July 6, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked whether a county department of public
welfare organized pursuant to sec. 46.30 of the statutes
has authority to issue a permit to a foster home in another
county.
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It is a general rule that in the absence of specific author
ization no governmental unit nor any of its officers has
power or authority extending beyond the boundaries of such
unit. It is said in 46 C.J. 1032, §288:

"When the law confers upon a person powers that he, as
a natural person, does not possess, that power cannot ac
company his person beyond the boundaries of the sover
eignty which has conferred the power

A county board of public welfare is an agency of the
county and its powers would be circumscribed by the bound
aries of the county pursuant to the foregoing rule, in the
absence of specific provision to the contrary. While it is
true that the powers and functions of the county depart
ment of public welfare are prescribed by statute, such
powers, when they exist in any particular county depart
ment of public welfare, emanate from the county board
itself, because such a department exists only when a county
board acts under sec. 46.30 oi' 46.35. The latter section pro
vides that the county board of supervisors iiiay provide that
the county department of public welfare shall have the
functions designated in the statute.
The same general rule as has been above quoted respect

ing public officers is applicable to county boards (20 C.J.S.
849, §81) and to municipal corporations"of all types (1 Mc-
Quillin, Mun. Corp. 765, §279, and 3 McQuillin, Mun. Corp.
124 et seq, §952).

While there is probably no question that the legislature
can, if it chooses, give county officials extraterritorial
powers, we believe that that result could be effected, under
the foregoing rules, only by a clear indication of a legisla
tive intent to do so.

Sec. 46.35 (10) provides that the department is "to ad
minister child welfare service under and subject to the pro
visions of section 48.315, thereby administering the func
tions otherwise administered by county children's board and
licensed child welfare agencies."

Sec. 48.315 provides in part that the department "shall
have and exercise all the powers and duties that are author
ized for licensed child welfare agencies under sections 48.35
to 48.38."
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Sec. 48.385 authorizes a county board to empower such
agency as is designated by law to administer public assist
ance to grant permits to foster homes "within the county."
One of the functions of a child welfare agency which

may be conferred by a county board upon its public welfare

department pursuant to sec. 48.315 and 46.35 (10) is to
"issue permits to conduct foster homes to persons applying
therefor." With respect to licensed child welfare agencies,
there is no territorial limitation upon the situs of the foster
home to which the permit can be issued. Licensed private
agencies, however, do not necessarily operate within the

boundaries of a single county and so there would be no
occasion for a territorial limitation in the statute in such

case.

The statutory authorization as to granting permits to
foster homes is functional rather than organic so far as
private child welfare agencies are concerned. Such an
agency, if it is a corporation for instance, might be further

limited in its inherent powers by its articles of organiza
tion. If such articles limited its operation to a particular
county the function of statutory grant is not intended, we
believe, to remove such organic limitation. With respect to
governmental agencies, we do not believe that the legisla
ture intended, by the mere grant of authority to perform a
certain function, to permit the agency to perform that

function beyond the territorial limits prescribed by tradi
tional rules.

Issuance of a foster home permit involves not only an
initial investigation but a continuing supervision. We do not
believe the legislature has evinced an intent to authorize
county departments of public welfare to perform these func
tions outside their own counties.

Your second question is whether the permit in such a
case should be issued by the department of public welfare
of the county in which the home is located, or by the state
department. The permit could be issued by either, assuming
that the county department has been duly authorized pur
suant to statute to exercise such function.

BL
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Intoxicating Liquors—Minors—Sec. 176.32 (1) does not
prohibit a minor over 18 years of age, unaccompanied by
parent or guardian, from entering premises having "Class
A" or "Class B" intoxicating liquor licenses for the purpose

of purchasing beer by the bottle or case so long as he does
not consume any edibles or beverages while on the premises
and has not entered for the purposes of amusement.

July 6, 1948.
Erwin C. Zastrow,

District Attorney,
Elkhorn, Wisconsin.

We have your request for an interpretation of sec. 176.32

(1), Stats, relating to minors entering a place where in
toxicating liquor is sold. The facts confronting you are as
follows: A minor over 18 years of age and not accompanied
by his parent or guardian enters a "Class A" package-liquor
store which is licensed to sell liquor and beer by the pack

age for consumption away from the licensed premises. The
minor purchases a case of beer and leaves the premises im
mediately after the transaction and does not consume any
beverages on the premises. You have reached the conclu
sion that this situation does not involve a violation of sec.

176.32 (1). We agree with that conclusion.
Pertinent portions of the section involved are as follows;

"Every keeper of any place, of any nature or character,
whatsoever, for the sale of any intoxicating liquor, who
shall either directly or indirectly suffer or permit any per
son of either sex under the age of 21 years, unaccompanied
by his or her pai*ent or guardian, or suffer or permit any
person to whom the sale of any such liquors has been for
bidden in the manner provided by law, who is not a resident,
employe, or a bona fide lodger or boarder on the premises
of such licensed person, to remain in any barroom or other
room on such premises in which such liquor is sold or dis
pensed for any purpose, excepting the transaction of bona
fide business other than amusement or consumption of
edibles or beverages, shall, for every such offense, be liable
to a penalty not exceeding $250, besides costs, or imprison
ment * *

The section clearly does not apply to a minor who enters
the premises for the transaction of bona fide business other
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than amusement or consumption of edibles or beverages.
Since the minor in the situation you set forth did not ent'^r
the premises for amusement or to consume edibles or bever
ages, he must be considered to be lawfully on the premises
because it is lawful for a minor over the age of 18 to pur
chase beer." There is nothing in that section to prohibit such
purchase as long as he carries away the beer and does not
consume it on the licensed premises. The same rule applies
to premises holding a "Class B" intoxicating liquor license.
See XXXVII Op. Atty. Gen. 168, where a similar situation
was considered.

You are therefore advised that a minor over 18 years of
age may enter a "Class A" liquor store and purchase beer
by the bottle or case so long as he does not consume any
edibles or beverages while on the premises and has not
entered for the purpose of amusement.
ES

Sheriffs—Deputy Sheriffs—Words and Phrases—Honor
ary Deputy Sheriff—The term "honorary deputies" as used
in sec. 59.21 (8), Stats., is a title conferred only as a com
pliment and carries no official duties or authority.
Such an honorary deputy is not within the exception to

the prohibition against carrying concealed weapons under
sec. 340.69.

July 12, 1948.
Edward A. Krenzke,

DistHct Atorney,
Racine, Wisconsin.

You state that it is and has been the practice of sheriffs
in Racine county to appoint deputy sheriffs over and above
the number fixed by ordinance enacted under sec. 59.21
(8) (a), who neither furnish bond nor receive compensa
tion, who are not under civil service and, so far as is
known, are not deputed to do particular acts, but are issued
badges and cards inscribed with the words "Deputy Sheriff."
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You ask whether these deputies are the "honorary dep
uties" referred to in sec. 59.21 (8) (d) and if so, what police
powers they possess, especially in regard to carrying con
cealed weapons and making arrests without warrants for

traffic violations and misdemeanors.

After providing for the appointment of deputy sheriffs
in counties which have adopted the method of appointment
through competitive examination, subsec. (8) of sec. 59.21

provides that the civil service provisions "shall apply only
to such deputies or traffic patrolmen who are regularly em
ployed * * * and shall not apply to honorary deputies." The
statute does not specifically define what is meant by honor
ary deputies. The teim "honorary" when applied to a public
office has apparently been used in two different senses.
Mechem on Public Officers, p. 9, sec. 15, specifies that "an
office to which no compensation attaches is frequently called
a naked or honorary office, and is supposed to be accepted

merely for the public good." In such a sense an honorary
office might involve powers and duties. The term "honorary"
applied to a specific title, however, has come in common
usage to involve merely a designation of respect or compli
ment, without any of the attributes of the office or title
itself. See for instance the following definition in Webster's
New International Dictionary (2d ed., Unabridged): "Done
or conferred as a sign of honor * * *, Designating a
title or place which is held without rendering service or
without receiving the emoluments or privileges usual to

»

Black's Law Dictionary (3rd ed.) gives both definitions
stating:

"As applied to public offices * * * this term means either
that the office or title is bestowed upon the incumbent as
a mark of honor or compliment, without intending to charge
him with the active discharge of the duties of the place, or
else that he is to receive no salary or other compensation in
money, the honor conferred by the incumbency of the office
being his only reward. * * *"

Our court has held that unless there is some indication

to the contrary a term used in a statute is deemed to have
been intended in its ordinary rather than its technical sense.
Wadhams Oil Co. v. State, 210 Wis. 448, 245 N.W. 646, 246
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N.W. 687. As used in sec. 59.21 (8) (d) we believe that the
term "honorary deputies" was intended to refer to persons
to whom the title is given merely as a mark of compliment
or respect.

The term "deputy" standing by itself usually means one
who is authorized to act generally for his principal in all
matters except the deputizing of others. The mere use of
the word "deputy," however, does not necessarily accom
plish this result if the context indicates a different intent.
As stated in Matter of Byrnes v. Windels, (1934) 265 N.Y.
403, 406, 193 N.E. 248: "Merely calling him a deputy is not
alone sufficient unless the duties of deputy apply to his
office and are specified by some act of the Legislature." That
case involved a statute which excepted deputies from a

provision limiting the power of removal from office. The
court said: "The mere use of the word 'deputy' may not in
and of itself create the exception."
We believe that when the term is used as in sec. 59.21 (8)

in connection with the modifying word "honorary" which
in common usage implies only a title of compliment or re
spect, it does not of itself carry authorization to act in an
official capacity. The part of sec. 59.21 preceding the subsec
tion in which honorary deputies are excepted from civil
service provisions has provided in detail for a complete
compliment of deputies based on the needs of each county
according to population, so that the legislature apparently
did not consider the "honorary deputies" as fulfilling any
part of the needs in that respect.
Your specific questions are set out verbatim with what

we believe would be the appropriate answer in accordance
with the foregoing discussion:

1. Are the sheriff's appointees who are neither under
bond, civil service, and who receive no compensation, those
appointees over and above the number of deputy sheriffs
fixed by ordinance and not deputed to do particular acts,
merely honorary deputies?
Yes.

2. What police powers may the sheriff delegate to honor
ary deputy sheriffs?

It is a familiar rule that county officers have only such
powers as are given them by statute either expressly or
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by necessary implication. We do not believe that the
sheriff may delegate to honorary deputies any police pow
ers except where authority for such delegation can be
found in the statutes as, for instance, in such situations
as are described in sees. 362.21 and 346.38.

3. May appointees referred to in question 1 legally carry
concealed weapons?
No, they do not fall within the exception contained in

sec. 340.69.

4. What are the police powers of appointees referred to
in question 1?
We do not believe honorary deputies have any police

powers.

5. What police power to make arrest without warrant for
traffic violations and other misdemeanors committed in their

presence do appointees referred to in question 1 possess?
None.

BL

Soldiers, Sailors and Marines—Temporary Aid to De
pendents—Origin and application of sec. 45.20, Stats., dis
cussed. Sec. 45.20, Stats., applicable to wife and minor
children of honorably discharged veteran of World War II
who has re-entered the armed service, provided required
indigency exists.

July 16, 1948.

John S. Coleman,

District Attorney,

La Crosse, Wisconsin.

You have requested an opinion as to whether sec. 45.20
of the statutes may be applied to benefit the indigent wife
and children of an honorably discharged World War II
veteran who re-entered the army one year after his dis
charge. Sec. 45.20 provides as follows:

"Temporary aid shall be given, granted, furnished and
provided, according to the provisions of chapter 49, to and
for any honorably discharged indigent soldier, sailor, or
marine of any war of the United States and the indigent
wife, widow or minor child of any such, without requiring
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the removal of any such person to any county home, but
such temporary aid shall not continue longer than three
months at any one time or in any one year unless the author
ities charged with the relief of the poor shall determine
otherwise."

In order to understand the true meaning of the statute
in question, it is necessary to trace its history and connec
tions with other relief laws to which it is closely related.
This section was passed in its original form as ch. 518,
Laws 1887. It was the direct result of the sudden realiza

tion by the legislature that there were a number of veterans
of the Union armed forces then living in various almshouses

throughout the state or in dire need of aid and assistance.
To best illustrate exactly what brought this situation to
public attention we quote the following from "Notes Taken
at the Wisconsin Veterans Home," by Hannah E. Patchin,
which was published in connection with the annual report
of the home for 1891.

"Among those who tried to provide for their unfortunate
comrades, a distrust of the old methods prevailed, which
first found utterance at the Twenty-first Annual Encamp
ment of the Department of Wisconsin, Grand Army of the
Republic, held in Milwaukee February 15, 1887.
"Department Commander Henry P. Fischer called atten

tion to the inadequate provision made by the General Gov
ernment, and to the great number asking to be received at
the National Home at Milwaukee, who were unable to
obtain admission, recommending that our State be asked
to follow the example of those States which had taken the
matter in hand.
"Judge Advocate M. Griffin said that the relief of indigent

Union soldiers, sailors, and marines, and their indigent
widows, wives, and minor children, was a proper subject for
legislative action; and that they should have the benefit of
our poor laws without being required to go to the poor- or
alms-house—a thing which the American people should
not suffer under any circumstances.
"Dr. F. A. Marden had written to the Superintendents of

all the alms-houses in the State, and ascertained the number
of soldiers, and widows who had been wives of soldiers dur
ing the Rebellion, and gave to the veterans the result thus
obtained. It roused those who had never given the matter a
thought. So little had this subject been considered, that
those present, whose counties thus provided for them, were
ready to deny the fact; but the figures stubbornly confronted



386 Opinions of the Attorney General

them. Dr. Harden then moved that a committee of five be
appointed to consider this matter, and immediate action was
taken."

The report states that former governor, General Lucius
Fairchild, then made an eloquent plea urging aid for the
distressed and needy veterans.

This incident led directly to the founding of the Wis
consin Veterans Home by the Grand Army of the Republic
as a private charitable institution and there can be no

doubt that it also was very instrumental in the passage of
laws in the year 1887, including the one in question, which
brought belated aid to distressed veterans. The original so-
called "Soldiers and Sailors Relief Act" was passed in that
year which authorized counties to raise funds by taxation
for the purpose of providing aid for needy soldiers, sailors
or marines who had performed honorable military or naval
service for the Union during the Civil War and the needy
wives, widows and minor dependents of such. The "Soldiers

and Sailors Relief Act" provided that it be administered by
a commission which was required to meet once at the first
of the year and at such other times as might be necessary.

Persons and benefits approved by the commission were and
still are certified to the county clerk who in turn issues
orders for payment to the county treasurer. Disbursements
in excess of the annual amount collected from the tax levied

were prohibited.

It can be seen that while the "Soldiers and Sailors Relief

Act" was complete enough to care for the great majority
of cases without subjecting the beneficiaries to the then
rather harsh administration of ordinary public charity, it

did not provide for emergency cases nor did it allow aid in
instances where the sum raised by the tax levy had been
underestimated. It is our opinion that the statute here in
question was enacted to meet these contingencies.
In its original form the provision that three months' aid

be given was very significant since it was a radical depar
ture from the customary stringent relief afforded to persons
outside of the "poorhouse." The provision that aid be given
in accordance With other relief laws was first inserted in

1919 (ch. 345, sec. 18) when relief laws had become more

liberal in content and administration.
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At the present time, therefore, the law means nothing:
more than that an eligible person is entitled to aid for a
specified period under eh. 49 without the social stigma of
being sent to the county home. We doubt that such commit

ment is contemplated in the case you describe because of
the present provisions of the child welfare laws and the
enlightened form of relief now given in such cases.
However, as far as the applicability of the law in a strict

sense is concerned, it is our opinion that an indigent wife
and the indigent minor children of an honorably discharged
indigent veteran of World War II are covered by the provi
sions regardless of a subsequent re-enlistment by the
veteran in the army.

While we do not believe that such a situation was con

templated when the act was originally passed because al
most a quarter of a century had elapsed since the Civil War,
it has been amended to cover veterans of our subsequent
wars when re-entry into service by a number of them could

well be contemplated. The benefit is given for war service,
not peacetime service, and the veteran has met this quali
fication upon receipt of his honorable discharge. His subse
quent occupation, be it in a civilian or military pursuit, is
in our opinion entirely immaterial under this section, as
long as the other requirements of the statute are met.

We call your attention to the fact that the law requires
indigency of the veteran, as well as the wife and children.
A soldier in the lowest grade receives remuneration which
has been estimated by the department of the army to be
the civilian equivalent of $211.50 per month. He also re
ceives substantial allowances for his wife and children. We

do not believe, therefore, that the indigency required by
the law could exist except in exceptional cases. Inasmuch
as your question presumes the prerequisite indigency of all
parties concerned, we do not undertake to discuss same from
the factual standpoint. We assume that the facts are excep
tional and that the veteran qualifies as an indigent.
REB
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Cosmetic Art—Licenses and Permits—Manufacturers'
representatives who demonstrate cosmetic preparations but
make no charge for services rendered in making such
demonstration do not practice cosmetic art within the mean
ing of sec. 159.01 (1), Stats., and are therefore not required
to be licensed under sec. 159.13.

July 21, 1948.

DR. Carl N. Neupert,

State Health Officer.

You state that commercial concerns manufacturing
beauty preparations are employing persons not licensed
under ch. 159, Stats., to demonstrate their products in Wis
consin beauty shops. To obtain a model for the demonstra
tion it is the custom to olfer the service being demonstrated
to one of the patrons of the shop free of charge. Such
demonstrations have also been provided by the manufac
turers for conventions of licensed operators.
You inquire whether persons who make such demonstra

tions are required to be licensed under ch. 159.
Under that chapter no one may practice cosmetic art

without a license except students and apprentices (operat
ing under permits from the board) and except certain li
censees of other trades and professions mentioned in sec
tion 159.01 (11), none of which applies to the instant prob
lem.

Terms used in ch. 159 are defined as follows in sec. 159.01

(1) and (2) :

"159.01 (1) 'Cosmetic art' is the systematic massaging
with the hands or mechanical apparatus of the scalp, face,
neck, shoulders and hands, the use of cosmetic preparations
and antiseptics; manicuring, bobbing, dyeing, cleansing,
arranging, waving, curling and marcelling of the hair and
the use of electricity for stimulating and for the removal
of superfluous hair.
"(2) 'Cosmetologist' is any person who, for compensa

tion, either directly or indirectly or in the expectation
thereof practices cosmetic art."

The only decided case in point which we have been able
to discover is State ex ret. Wayman v. Johnson, (1942) 156
Kan. 191, 131 P. (2d) 660, 662. That was an action to oust
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the defendant from the practice of cosmetology. The case
was decided upon an agreed statement of facts from which
it appeared, in brief, that the defendant was not a licensed
•cosmetologist and that she maintained a so-called "studio"

for the sale of a certain line of cosmetic prepai*ations at a
price fixed by the manufacturer. In connection with the safe
of the cosmetics, which were alleged to be quite different
and superior to other lines of cosmetics, it was her practice
to demonstrate on each purchaser how the cosmetics were
to be applied. No charge was made for this demonstration
and the price of the cosmetics was the same whether the

purchaser was given a demonstration or not. With one jus
tice dissenting, the court stated in part as follows:

"The sole question presented is whether the business"
conducted by defendant constitutes the practice of cos
metology as defined by the statute.
"The statute defines the cosmetologist as a person who"

for compensation by any means or manner, arranges,
dresses, curls, waves, singes, cleans, dyes and bobs the hair,
massages, cleanses, stimulates, manipulates or performs
similar work on the scalp, face, neck, arms, hands, busts or
upper part of the body with the hands or mechanical or
electrical appliances and makes use of cosmetic prepara-
tionsy antiseptics, lotions, creams or other preparations in
such practice; manicures the nails of the hands or removes
superfluous hair from the face or other part of the body
or other beautifying process, on any person; those manicur
ing the nails only, being defined as manicurists.
"From a study of the statute it is clear the purpose of

the statute was to define and regulate the practice of cos
metology, not to forbid or regulate the sale of cosmetics.
In the practice of cosmetology the use of cosmetics is inci
dental to the performance of the service rendered. Under
the agreed statement of facts the chief business of the de
fendant was the sale of cosmetics and the demonstrations
were merely incidental to the sale of the merchandise. * * *
"The statute G.S. 1935, 65—1903 provides for registered

cosmetologist schools and specifies the training and practice
required to become a registered operator. The evident pur
pose of the statute is to exclude the unfit from the practice
of the art of the cosmetologist,—not to place restrictions on
the sale of cosmetics.
"Under the agreed statement of facts we do not think

the defendant was engaged in the practice of cosmetologv
as defined in the statute." (Italics supplied.)
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It will be noted that the Kansas statute defining "cos
metologist" does not differ materially from the definitions
contained in sec. 159.01 (1) and (2) above quoted. At any
rate, there is no difference in language which would dis
tinguish the two statutes as far as the present problem is
concerned.

It should be pointed out, too, that in the 1943 session of
the Kansas legislature the cosmetology law was revised but
no change was made which would result in changing the
rule of the foregoing case, which had been decided only the
previous year. Kan. Laws 1943, ch. 222. Thus the Kansas
legislature by implication accepted the decision as a correct
interpretation of the Kansas statute.
We think that the same interpretation would be given

to the Wisconsin statute and that the facts as presented in
your letter fall within the doctrine announced in the Kansas
case since the purpose of the demonstrations is to promote
the sale of cosmetic preparations.

Accordingly you are advised that manufacturers repre
sentatives who demonstrate cosmetic preparations either
in beauty parlors or at conventions or other meetings of
licensed cosmetologists are not required to have a license
under ch. 159, Stats., so long as no charge is made for the
service rendered in making such demonstration.
The dissenting justice in the Kansas case above cited

was concerned that the decision opened the door to evasion
of the cosmetology law. Under the limited facts as stipulated
in that case, and even more so under the facts of your
present request for opinion, no such evasion appears. Of
eourse, if it were to appear that sales of cosmetics were not
bona fide but that they were merely a shift or device to
evade the law—as for example if small quantities were
"sold" at a very high price and in reality the "price" was
paid as compensation for services rendered under the guise
of a "demonstration"—then the situation would be quite
different and the reasoning of the case and of this opinion
would not apply.
WAP
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State—Civil Service—Administrative Procedure—A lay
off of an employe in the competitive division is governed by
the rules of the personnel board as published in the last
preceding supplement to the statutes pursuant to sec. 35.93,
Stats., and only such amendments to such rules as have
been filed with the secretary of state pursuant to sec. 227.03,
Stats.

July 21, 1948.
Carl N. Neufert,

State Board of Health.

You have inquired whether lay-offs occasioned by lack
of funds should be governed by a rule of the personnel
board approved by the governor on June 30 or by the rule
previously adopted, where notice of the lay-offs was given
on May 18 to become effective at the close of business on
June 30.

Sec. 227.03 provides that all rules adopted by an admin
istrative agency (which includes the personnel board)
"shall become effective" upon filing with the secretary of
state unless a later date is specifically stated. In examining
the records of the secretary of state, we find that the rule
to which you refer as having been approved by the governor
on June 30 had not been filed on that date. Under the provi
sions of the statute above quoted the rule had not yet be
come effective and could not apply to lay-offs effective at
the close of business on June 30.

We believe the rules which would apply to such a lay-off
are those set out in the supplement for 1946 which is pub
lished by the revisor of statutes pursuant to sec. 35.93
Stats., and that no amendment to such rules could become
effective until it is either filed with the secretary of state
or published in an ensuing supplement.
The rules previously adopted by the personnel board'

should, of course, have been filed with the secretary of state
pursuant to the provision of sec. 227.03. We believe, how
ever, that the legislature intended by the provisions of sec.
35.93 (1) that any defect in earlier procedure should be
cured by the publication of the rules in the supplement. The
last sentence of subsec. (1) of sec. 35.93 provides that the
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published supplement "shall be evidence of the issuance,
the contents and the publication of the orders, rules and
regulations printed therein."
The purpose of the legislature in requiring the filing of

rules with the secretary of state under sec. 227.03 and in
providing for publication under sec. 35.93 is apparently to
provide a standard by which members of the public can
inform themselves with certainty of the exact obligation

imposed by administrative rules at any given time. We
believe the legislature intended, in the interests of stability
and certainty, that interested parties should be entitled to
rely upon an examination of the last supplement as repre

senting the applicable rules at the time of its publication
and to examine the records of the secretary of state only for
later changes.
We believe, therefore, that the rules applicable to your

situation are to be found in the last supplement published

under sec. 35.93, and that the case is not affected by later
amendments not yet filed with the secretary of state.
BL
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Schools and School Districts—Transfer of Territory—
Counties — County School Committed—In event county
school committee exercising power granted by sec. 40.303
(4), Stats., issues an order detaching an area from a union
free high school district which had previously issued bonds
to build a high school, and placing said area in a new school
district created by it, the new district will, in event the
apportionment board mentioned in sec. 66.03 (5) assigns
it a proportionate share of the indebtedness existing by rea
son of said bonds, be required to levy a tax on all taxable
property in the district in an amount necessary to pay the
principal and interest on its share of said indebtedness
when the same becomes due, as provided by the last sen
tence of sec. 66.03 (7), in absence of unusual circumstances
which might or might not make a difference.
County school committee in making orders under sec.

40.303 (4) does not have power to make its orders effective
as of a time prior to the date it makes them.

July 22, 1948.
Larry D. Gilbertson,

District Attorney,
Black River Falls, Wisconsin.

You advise that in 1947, territory which you designate
as area X, was made part of a union free, high school dis
trict. The district issued bonds to build a new high school
which we assume was after area X was made a part thereof.
The county school committee now proposes to take area X
out of the union free high school district and place it in a
new district pursuant to a plan of reorganization made by
it under sec. 40.303 (4).
Your questions are as follows:
1. Will the order removing the area X from the union

free high school district relieve the taxpayers in that area
from their financial obligations under the previous bond
issue?

2. Does the county school committee have the power to
make its orders retroactive; that is, could the school com
mittee, acting of this date, make its order effective as of
the first day of the school year last past?
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At common law when territory was detached from a
school district, the old district remained liable for all debts
outstanding at the time of detachment. Said debts did not
become obligations of the district to which said territory
was attached or of any new district which was established
of which said territory became a part. Briggs v. School
DistHct No. 1, 21 Wis. 348; dissenting opinion of Justice
Pinney in School Directors of Pelican v. School Directors of
Rock Falls, 81 Wis. 428, 438. See also Schriher v. LangUide,
66 Wis. 616, 630; Wauwatosa v. Union Free High School
District, 250 Wis. 266, 270-1.
The subject is now governed by statute (sec. 66.03) which

relates to the adjustment of assets and liabilities where
territory is transferred from one municipality to another;
which statute now provides the exclusive remedy. Wauwa^
tosa V. Union Free High School District, supra. In subsec.
(1) of sec. 66.03 it is provided that the word "municipality"
where used therein includes "school district, town, village

and city." Said section then provides in part as follows:

"(2) BASIS. Except as otherwise provided in this sec
tion when territory is transferred, in any manner provided
by law, from one municipality to another, there shall be
assigned to such other municipality such proportion of the
assets and liabilities of the first municipality as the assessed
valuation of all taxable property in the territory transferred
bears to the assessed valuation of all the taxable property
of the entire municipality from which said territory is
taken according to the last assessment roll of such munici
pality.
"(3) REAL ESTATE, (a) The title to real estate shall

not be transferred except by agreement, but the value
thereof shall be included in determining the assets of the
municipality owning the same, and in making the adjust
ment of assets and liabilities. * * *

"(4) PUBLIC UTILITIES. ** *
"(5) APPORTIONMENT BOARD. * ♦ *
"(6) MEETING. * * *
"(7) ADJUSTMENT, HOW MADE. The apportionment

board shall determine, except in the case of public utilities,
such assets and liabilities from the best informtion obtain
able and shall assign to the municipality to which the terri
tory is transferred its proper proportion thereof by assign
ing the excess of liabilities over assets, or by assi^ing any
particular asset or liability to either municipality, or in



Opinions of the Attorney General 395

such other manner as will best meet the requirements of
the particular case. If a propoi*tionate share of any indebt
edness existing by reason of municipal bonds or other ob
ligations outstanding shall be assigned to any municipality
it shall cause to be levied and collected upon all the taxable
property in such municipality in one sum or in annual
instalments the amount necessary to pay the principal and
interest thereon when the same shall become due, and shall
pay the amount so collected to the treasurer of the muni
cipality which issued said bonds or incurred such other
obligations, who shall apply the moneys so received strictly
to the payment of such principal or interest.

"(8) APPEAL TO COURT. * * *

"(9) TRANSCRIPT OF RECORDS. * * *"

We have not been given any facts concerning the exact
nature of bonds issued by the union free high school dis
trict mentioned or the circumstances under which they were

issued, but in absence of something unusual which might
or might not make a difference, a question which we do not
attempt to answer at this time, the last sentence of sec.
66.03 (7) above quoted furnishes the answer to your first
inquiry. XXIII Op. Atty. Gen. 90. From that subsection it
follows that if the proposed change in school districts is
made by your county school committee on the basis indi
cated in the facts given by you and the apportionment board
assigns to the new school district to which area X is at
tached a proportionate share of any indebtedness existing by
reason of bonds issued by the union free high school dis
trict, the new school district is required to levy a tax on all
taxable property therein, either in one sum or in annual in

stallments, in an amount necessary to pay the principal and
interest on its share of said indebtedness when the same

becomes due, and pay the amount so collected to the treas
urer of the union free high school district who is required
to apply the amount received in payment of said principal
and interest.

Taxpayers residing in area X will of course be liable for
their proportionate share of taxes levied by the new school
district. The amount each individual taxpayer will have to
pay may be less or it may be greater than what he would
have paid had the proposed change not gone through. It
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will, of course, depend on the amount of indebtedness as
signed to the new district and upon the assessed valuation
of taxable property located therein.

The foregoing is based on the assumption that when
area X is detached from the union free high school district
and placed in the new district, an apportionment will be
timely and properly made under sec. 66.03 which is neces
sary before the new school district would be liable for any
portion of the indebtedness represented by the bonds of the
union free high school district. Wauwatosa v. Union Free
High School District, supra.
Turning now to your second question, we advise that

a county school committee does not have power to make its
orders effective as of a time prior to the date it makes them.
Said committee has such powers as are expressly given to
it by statute or which may necessarily be implied from the
express power given. No statute gives a county school com
mittee express power to make its orders effective as of a
time prior to the date it makes them and no such power
can be implied. To do so would do violence to the rule that
legislation must be considered as addressed to the future
and not to the past, unless it appears beyond doubt from the
face of the statute that the legislature intended it to operate
retrospectively. Filipkoivski v. SpHngfield F. & M. Ins. Co.,
206 Wis. 39, 42. See also Chicago M. & St. P. R. Co. v. Rail
road Comm., 187 Wis. 380, 382. The fact that the committee
is required by sec. 40.303 (4) to draft a plan of reorganiza
tion for school districts within the county and hold hearings
thereon indicates clearly that its action is to be prospective.
WET
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Pnsons and Prisoners—Probation and Parole—Criminal

Law—Courts—Sentences—Inmate of state prison sentenced
to less than one year is eligible for parole after serving one-
half the term of his sentence, under sec. 57.06 (1), Stats.
Quaere: Whether such a sentence is erroneous in view of

requirement of sec. 359.07, Stats., that sentence to state
prison "shall be for a term not less than one year."

July 22, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You state that at times persons are committed to the
state prison for terms of less than one year and you inquire
how to determine their eligibility for parole. These are un

doubtedly cases where the statute defining the crime does
not fix a minimum term of imprisonment, but says only that
imprisonment may be for, say, "not more than one year in
the state prison."

Section 57.06 (1), Stats., provides as follows:

"Upon 10 days' written notice to the district attorney and
the judge who tried an inmate of the Wisconsin state prison
or of the Milwaukee county house of correction, the depart
ment may parole him when he has served the minimum or
one-half of the maximum of an indeterminate sentence or
2 years, whichever is least; or when he has served one-half
of a determinate term which is less than life or 2 years,
whichever is least; or when he has served 20 years of a life
term, less the deductions earned for good conduct as pro
vided in section 53.11."

Section 359.07 provides that except in cases of treason,
murder in the first degi'ee, kidnapping and crimes punish
able by a minimum of 20 years or more, the court shall
impose an indeterminate sentence, and that the sentence
"shall be for a term not less than one year."

It may be argued that any sentence of less than one year
is erroneous under this statute, but it is unnecessary to
decide that question, since the sentence is binding until
reversed. No matter what the maximum sentence may be,

it is clear that under sec. 359.07 the minimum is one year.
XXXII Op. Atty. Gen. 412.
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This leads to what appears at first blush to be an absurd
situation, namely that a man may be sentenced to not more
than 6 months and not less than one year. Such a topsy
turvy sentence may appear ridiculous, but it nevertheless
results from an application of the pertinent statutes.

It must be remembered that in the development of the
indeterminate sentence and pai'ole laws we have reached a
point where in a large number of cases—perhaps even the
majority of them—the minimum of the sentence is wholly
without meaning. The minimum determines parole eligi
bility only if it is less than two years and less than one-half
the maximum. Sec. 57.06 (1), Stats., above quoted. Yet
under sec. 359.05 the court is required to pronounce a mini
mum (as well as a maximum) sentence in all cases which
are within the indeterminate sentence law, and if he fails
to do so, "through mistake or otherwise," the defendant
shall nevertheless be deemed to be sentenced under the pro
visions of that section. The minimum as so pronounced is

the minimum provided by law for the offense (or, if no
minimum is so provided, then one year by operation of sec.
359.07), which, as noted above, is often wholly without
significance in the case.

It frequently occurs that the court sentences a defendant
to not less than one year and not more than one year. In
such case the prisoner is eligible for parole in 6 months
and, with good time off, will be discharged in 11 months
or less. He is almost certain to be out of prison before he
has served what is denominated his "minimum" sentence.

So we must realize that the concept of a "minimum" sen-,
tence is misleading in many cases and no valid conclusions
may be drawn from the use of that word or from the expres
sion "not less than" in the form of sentence prescribed by
sec. 359.05.

It follows that when a defendant is sentenced to a term

of less than one year he is eligible for parole under sec.
57.06 (1) after serving one-half the time of his sentence.
WAP
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Nurses—Certificate—Where nurse from another state

seeks registration without examination by reciprocity in
Wisconsin under provisions of sec. 149.06 (1), Stats., the

equivalency of her training and qualifications is to be deter
mined on the basis of whether or not such training and

qualifications would have qualified her for a certificate of
registration in Wisconsin on the date that she obtained her

certificate in the other state.

July 23, 1948.

Carl N. Neupert,
State Health Officer.

Our attention is directed to that portion of sec. 149.06
(1), Stats., relating to the granting of nursing registration
certificates without examination to applicants from other
states. This portion of sec. 149.06 (1) reads:

"* ♦ * The holder of such a certificate of another state
shall be granted a certificate without examination if her
credentials of general and professional educational qualifica
tions are equivalent to those required in Wisconsin during
the same period. The committee on nursing education shall
evaluate the credentials and determine the equivalency in
each such case."

In this connection you ask the following questions:

1. Should the applicant's credentials be evaluated against
the general and professional educational requirements
which were in force in Wisconsin schools at the time the
applicant was a student?

2. Does "the same period" refer to year of graduation
only or to all 3 years of the program?

3. If an applicant is admitted to a school of nursing in
another state in September, 1937 and graduates September
6, 1940 should her credentials be evaluated against Wis
consin's requirements at the time of her admission (1937)
or those set up by the committee on nursing education and
distributed to Wisconsin accredited schools in May, 1938?
(The 1938 requirements did not apply to students admitted
to Wisconsin schools prior to May, 1938.)
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The obvious purpose of the statute above quoted is to
grant to the out-of-state nurse equal rights with Wisconsin
nurses where the training and qualifications are equivalent.
If this principle is kept in mind it should not be too difficult
to apply in specific instances.

It sometimes happens that the qualifications for particu
lar types of licenses are raised so as to make inadequate the
course of training embarked upon by persons under the
prior requirements. They acquire no vested rights entitling
them to licenses upon the basis of the prior requirements.
See Moratto v. Hai'per, 237 Wis. 295, and Dent v. W. Vir
ginia, 129 U.S. 114. This being true, when it comes to
evaluating the equivalency of the qualifications of a non
resident, recourse should be had to the licensing require
ments as they existed in this state at the time she was
licensed in the other state. In other words the determining
question is whether her qualifications were such as to entitle
her to registration in Wisconsin at the time she received her
certificate in the other state.

In effect this answers all three of your questions, but for
the sake of clarity we will discuss the third question at
greater length. Since the 1938 requirements did not apply
to students admitted to Wisconsin schools prior to May,
1938, they should likewise not be applied for purposes of
reciprocity in evaluating the qualifications of an out-of-
state nurse who entered a nursing school in some other
state prior to May, 1938. Assuming that such a person were
licensed in the other state on the date of her graduation,
September 6, 1940, she would be entitled to exactly the
same consideration as any Wisconsin nurse licensed on the
same date, and if the 1938 requirements were then in effect
she would be entitled to whatever exceptions these require
ments made as to students entering nursing schools prior
to May, 1938.
WHR
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CHminal Law — Venue — Minors — Child Protection —
Venue of offense of taking and detention of minors con
trary to sec. 340.55 is generally in county from which minors
were taken.

Offense of contributing to delinquency of child contrary
to sec. 351.20 is a continuing offense which may be pros
ecuted in any county in which acts were committed by
defendant resulting in delinquency of child.

July 23, 1948.

Larry D. Gilbertson,

District Attorney,

Black River Falls, Wisconsin.

You state that a certain person picked up two minor
girls in one county and took them to another where they
were taken to taverns and kept in the second county away
from home and out of school for two days. You inquire
whether the venue of a criminal action against the person in
question would be in the county to which the girls were
taken or in the county from which they were taken, or in
either of the two counties.

You do not state for what offense a prosecution is con
templated. It would appear from the facts stated that you
may have in mind either sec. 340.55 or sec. 351.20 (1). The
question of venue will be answered with reference to both
of these sections.

Sec. 340.55 provides as follows:

"Taking and detention of minors. Any person who shall,
without lawful authority and for any immoral or unlawful
purpose, forcibly take or carry away and remove, entice
or inveigle any person under eighteen years of age from
the home or residence of such person or from the care and
custody of his parent or guardian, or, without such au
thority, forcibly detain such person who is absent from his
home or residence or the custody of his parent or guardian,
or persuade or entice him to remain absent therefrom, shall
be punished by imprisonment in the state prison for a
term the minimum of which shall be three years and the
maximum life imprisonment. It shall not be a defense to
any prosecution brought under this section that such person
consented to such removal or detention."
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It is generally held that the venue of such an offense is
in the county from which the minor was abducted. 16 C.J.
188; 22 G.J.S. 280. There are certain modifications of this
which may or may not apply to your case, depending on the
facts.

Section 351.20 (1) provides in part as follows, so far as
material here:

"In all cases where any child shall be a * * * delinquent
child, as defined by the statutes of this state, the * * *
person, responsible for such child being * * * delinquent,
through wilful neglect or by any wilful act encouraging,
causing or contributing to the * * * delinquency of such
child, whether said child has or has not previously been
* * * delinquent, shall be guilty of a misdemeanor, and upon
trial and conviction thereof shall be fined in a sum not to
exceed five hundred dollars, or imprisonment in the county
jail for a period not exceeding one year, or punished by
both such fine and imprisonment."

We are unable to find any cases dealing with the ques
tion of where the venue of the offense of contributing to
the delinquency of a child may be laid. Analysis of the
statute indicates that the offense consists of "being respon
sible" for the delinquency. The wilful neglect or wilful act
referred to in the statute is not the gravamen of the offense,
but the means by which it is committed. Thus the crime is
in the nature of a continuing offense committed by a series
of acts or possibly by but one act. See 1 Wharton, Criminal
Law (11th Ed., 1932) p. 52, n. 13. It would therefore fall
within the rule that a continuing offense which is carried on
through a series of jurisdictions may be prosecuted in any
one of them. 1 Wharton, op. cit., sec. 35.
The answer to the question whether the county from

which the girls were taken has jurisdiction would in my
opinion depend upon whether the defendant committed acts
in that county which resulted in the girls becoming delin
quent. Clearly, the county in which they were taken to
taverns and where they were kept for two days has juris
diction, since their remaining out of school and visiting
taverns made them delinquent children in the meaning of
sec. 48.01 (1) (c). If the venue might properly be laid in
either county, then the one whose process first issued would
obtain priority of jurisdiction.
WAP
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Public Welfare Department—Child Protection—Place
ment of Children—One who assists in or arranges for the
placement of a child by its parent or guardian, in the home
of a stranger, violates sec. 48.87 (1), Stats. Merely inform
ing the parties of each other's existence and desires in
reference to such placement, or performing legal services
in connection therewith, is insufficient to warrant prosecu
tion. Several cases discussed.

Employe of maternity hospital who informs mother of
a home in which her child might be placed, but does not
represent that he can place the child there, does not violate
sec. 48.45 (1), Stats.

July 24, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You have requested an opinion with reference to the
interpretation of sees. 48.37 (1) and 48.45 (1), Stats.,
which provide as follows:

"48.37 (1) No person, other than the parent or legal
guardian, and no firm, association or corporation, and no
private institution shall place, assist, or arrange for the
placement of any child in the control and care of any person,
with or without contract or agreement, or place such child
for adoption, other than a licensed child welfare agency."

"48.45 (1) No person conducting or in any way con
nected with the conduct of any maternity hospital shall in
any way directly or indirectly offer to dispose of any child
or" hold himself out as being able to dispose of children
in any manner."

These sections are part of the children's code originally
adopted in 1929. The code contemplates that the care and
placing of children in homes other than their own be under
taken by the state, acting through your department and the
juvenile courts, and by certain private charitable agencies
licensed as child welfare agencies by your department.
By way of introduction to this opinion and as showing

the nature of the power of the state which has been thus
exercised, attention is invited to the following excerpt from
the opinion of the supreme court in Wisconsin Industrial
School for Girls v. Clark County, (1899) 103 Wis. 651,
668-669:
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"* * * for time reaching back as far at least as the records
of English civilization the pi'otection and care of infants
has been presumed to belong to sovereign power, though
rightly exercised by parents and guardians so long as not
neglected or abused. Such sovereign right and the duty to
exercise it within reasonable limits, whenever necessary to
promote the welfare and safety of children, has always been
recognized. The power has been customarily exercised in
such appropriate ways as legislative wisdom deemed best,
when there was legislation on the subject, and otherwise by
courts of equity or judges having chancery powers in such
ways as were properly within the scope of their jurisdic
tion. Where parental duty for any cause is not performed,
the state, through its appropriate agencies, succeeds thereto,
not as an original right, but a resumption of a right dele
gated to parents as the natural guardians of their children,
the persons under natural conditions having the most effec
tive motives and inclinations and being in the best position
and under the strongest obligations to give to such children
proper nurture, education, and training. In cases of neces
sity, however, children become the wards of the people as
a 2vhole, with the duties that spring from that relation. It
would be impossible to suggest a higher public duty than
that of protecting and caring for minors who would other
wise suffer in body, mind, and morals, and quite likely in
years of maturity be numbered among the vicious and crimi
nal classes, the lost of time and eternity, the greatest
enemies of life and property, of health and happiness.
As said by an eminent writer on the subject of constitutional
powers: 'There can be no doubt that in its capacity of
parens patriae the state can and should make provision for
the care and education of these wards of society, not only
for the protection of society, but also for the benefit of the
children themselves.' * * *" (Italics supplied.)

See also, Mikvauhee Ind. School v. Milwaukee County.
(1876) 40 Wis. 328.

The state having undertaken to perform the function of
child placement itself or through licensed private agencies,
it is necessary to prohibit unlicensed persons from inter
meddling therein. Provisions similar to the statutes above
quoted are found in the children's codes of a number of
other states, but we have found no court decisions constru
ing them.

Experience has shown that so-called "irregular" place
ments do immeasurable harm in many respects. They have
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come to be known popularly as constituting a "black mar
ket" in babies. Even the most well-intentioned persons
usually lack the necessary training and are unable or un
willing to make the necessary investigation to determine
whether a particular placement is in the best interests of
the child. Sometimes, not always, pecuniary matters are

permitted to outweigh considerations of the child's welfare,
as when the prospective foster parents agree to pay the
lying-in expenses. But even in cases where that element
is lacking, a great deal of mischief may result. The prospec
tive foster parents may find later that the child has physical
or mental defects or conversely the foster home may not

be suited for the child. It may happen, too, that proper
legal steps to terminate the rights of the natural parent or
parents or to obtain their consent to an adoption have not
been taken and later on the natural parent or parents cannot

be located, or even in some cases identified. The purpose of
the above quoted statutes is to prevent such consequences,
and they must be construed with that purpose in mind.

Section 48.37 prohibits not only the irregular "placing"
of children but also "assisting" in or "arranging" for the
placement. This must be construed as prohibiting unauthor
ized persons from "assisting" parents and legal guardians
(even though the latter may lawfully make the placement)
or "arranging" for placements by them. Otherwise prac

tically every irregular placement could be justified by claim
ing that the actual placement was made by the parent or
guardian and the intermeddler merely "assisted" in or
"arranged" for a lawful placement. This would emasculate
the law and rob the words "assist" and "arrange" of any
meaning, since if the placement was actually made by an
unauthorized person, all those who took part in it by "assist
ing" or "arranging" would be parties to the crime even
without those words being in the statute. State v. Maas,
(1944) 246 Wis. 159, 160-161 (see especially, concurring
opinion of Fowler, J., p. 167) ; sec. 353.05, Stats.
You have submitted a number of types of cases of irregu

lar placements and inquire in each case whether the facts
show a violation of one or the other of the above statutes.

A. The physician who confined Miss A, an unmarried
mother, learned that she had expressed a wish to place her
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child for adoption. He therefore informed Mr. and Mrs. Y,
who were patients of his, that he knew of a child that
would be available for adoption. He gave the name of the
adoptive parents to the mother. They made arrangements
to transfer the child to them upon discharge from the
hospital. The adoptive parents sent a relative to meet the
mother outside the hospital and the relative transported
the child alone to the prospective adoptive home.
B. The physician who confined Miss B, an unmarried

mother, learned that she had expressed a desire to place
her child for adoption. The physician told the mother that
he knew a desirable adoptive home. He communicated with
the proposed adoptive family, telling them about the child
and suggesting that they employ an attorney. Subsequently
the attorney visited the mother and obtained the mother's
consent. Upon discharge from the hospital the mother and
child were met by the adoptive parents who took the child
to their home.

C. A nurse employed on the staff of the hospital where
Miss C was confined, learned that Miss C wanted to make
an adoptive placement of her child. The nurse talked to
Miss C and informed her that she knew a family who would
be interested in adopting her child. She also informed the
family about the child and suggested that they come to the
hospital to see the baby and to talk with the mother.
D. Miss D informed her physician that she wished to

place her child for adoption. The physician informed her
that he knew families who wished to adopt and offered to
take the baby and place it in an adoptive home. Miss D con
sented to this and the physician took the baby to the adop
tive home.

E. Miss E informed her physician that she wished to
place her child for adoption. The physician told Miss E that
he knew of a good home for the child. Miss E stated that
because of her confidence in the physician she would place
the child with anyone he recommended. The physician then
informed the prospective adoptive parents and suggested
that they employ an attorney. They conferred with an attor
ney, informing him that they had received information
from the physician about a child that was available for
adoption. The attorney conferred with the mother and ar-
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ranged through the physician's office to personally take the
baby upon the mother's discharge from the hospital. There
after, the attorney personally took the baby from the mother
and delivered it to the adoptive parents. The attorney justi
fied his actions on the grounds that he deemed it a desirable
service to his client to prevent the mother from learning
the names of his clients and to prevent the clients from

learning the name of the mother. It was the position of the
attorney that the mother had made the placement and that
he had nothing to do with the actual placement as distin
guished from the adoptive proceedings. You inquire whether
the attorney violates section 48.37 (1) in that he "assists" in

the placement.
In case A it is our opinion that on the narrow fact situa

tion presented no successful prosecution could be main
tained. While it could be argued that one who gives informa
tion gratuitously to the parties performs a material act of
"assistance," it is our view that unless more could be shown
it would be impossible to obtain a conviction. If the physi
cian, in addition to informing the prospective adoptive

parents of the existence of the child, actively promoted the
placement, there would be a clear violation. But just pass
ing on the information is insufficient in our judgement
to warrant a prosecution. The doctor could always say
that nothing he did prevented the parties from using
proper channels in obtaining the placement. Nor was
the act of the relatives in taking possession of the child for
the adoptive parents, after the arrangements had been
made, sufficient in our judgment to warrant prosecution.

In case B it is also our view that the physician should
not be prosecuted for merely giving the information, par
ticularly since he suggested employment of an attorney. The
attorney, according to the facts stated, merely performed

a legal service in obtaining the mother's consent and did
not "assist" in or "arrange" for the placement in the sense
meant by the statute.

It should be repeated, however, that in both cases A and B
if additional facts were shown there might well be grounds
for prosecution.
In case 0 it does not appear that any placement was

made, but the nurse informed the mother that she knew
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of a family who would be interested in adopting the, child,
and also told the family about the child and suggested that
they come to the hospital. Her conduct was not such as to
violate section 48.45 (1) because it does not go so far as
to constitute a representation that she was able to dispose
of the child.

Case D is a clear violation of section 48.37 (1) since the
physician did everything necessary to the placing of the
child.

In case E the physician knew that his recommendation
would be followed because of the mother's confidence in him.

It seems that he did more here than in either case A or

case B. It would appear that he recommended the prospec
tive foster home. If so he "assisted" the mother in placing
the child by making such recommendation and by putting
the parties in touch with each other, notwithstanding his
suggestion that an attorney be employed. The attorney also
clearly "assisted" in and "arranged" the placement. His

attempted justification is not valid, since he did more than
perform a legal service. His theory would result in exempt
ing attorneys altogether from the application of sec. 48.37
(1). Such exemption was not put in the statute by the legis
lature and cannot be read into it by implication.
WAP

Insane—Re-examination—Attorneys' Fees—Attorneys'

fees are not included in the expenses of mental proceedings
to be paid by the county under sees. 51.07 (4) and 51.11
(6), Stats.

July 27, 1948.
Jos, C. Raineri,

District Attorney,
Hurley, Wisconsin.

You inquire whether the words "all expenses" as used
in sec. 51.11 (6), Stats., include attorneys' fees.

Section 51.11 provides for the re-examination of persons
who have previously been adjudged mentally ill or infirm
or deficient or epileptic. Subsection (6) provides as follows:
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"All persons who render services in such proceedings
shall receive the same compensation and all expenses of
such proceedings shall be paid and adjusted as provided
in section 51.07."

Section 51.07 provides for payment of fees of judges,
examining physicians and witnesses and of the expenses of
the proceedings upon the original determination of mental
illness, infirmity, deficiency or epilepsy. Subsection (4) pro
vides as follows:

"Expenses of the proceedings, from the presentation of
the application to the commitment or discharge of the pa
tient, including a reasonable charge for a guardian ad litom,
shall be allowed by the judge and paid by the county from
which the patient is committed or discharged, in the manner
that the expenses of a criminal prosecution in justice court
are paid, as provided in section 59.77."

The reference to section 59.77 is merely to establish the
manner in which the fees are to be paid and has no bearing
on the type of fees included in the term "expenses." In any
event, there is nothing in section 59.77 indicating an inten
tion to include attorneys' fees.

Section 51.07 (4) was formerly 51.07 (3), being renum
bered by Laws 1947, ch. 485. The joint interim committee
which introduced the bill in the 1947 legislature which
ultimately became ch. 485 included in the bill certain com
ments in the nature of revisor's notes. The comment to

section 51.07 (which is printed in the 1947 Stats., p. 807)
indicates that "old (3) is renumbered (4) and restated
without change of meaning." The statute has been in effect
for many years in substantially its present form except that
the provision for guardian ad litem fees was added by
amendment in 1939. Laws 1939, ch. 458.
We are clearly of the opinion that the term "all expenses"

does not include the attorney's fee of the attorney for the
person alleged to be mentally ill, etc. Inquiry of the state
department of public welfare shows that it has never been
construed in practice as including such attorney's fees, so
far as is known to the department. It was considered neces
sary to amend the statute in 1939 to include the fees of the
guardian ad litem. Clearly, if the statute before it was
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amended included attorneys' fees it would also by the same
token have included fees of the guardian ad litem.

It might be argued that the person whose mental condi
tion is in issue is entitled to representation by counsel as a
part of due process of law and that if indigent he is entitled
to have counsel appointed to represent him at public ex
pense, by analogy to such cases as State ex rel. Drankovich
V. Murphy, (1946) 248 Wis. 433, and Carpenter v. Dane
County, (1859) 9 Wis. *274. This argument may be dis
posed of by pointing out that the doctrine in question has
so far been applied only in criminal cases and that the
requirements of due process are adequately met by appoint
ing at public expense a guardian ad litem, who must be an
attorney.

Statutes providing for payment of money out of the
public treasury are subject to the rule of strict construction.
One who claims such payment must be able to show a clear
right to it under the statute. For all of the foregoing rea
sons it is apparent that the statute does not contemplate
payment of attorneys' fees as part of the expenses of the
proceeding.
WAP

Pharmacy—Sale of Drugs—Items defined as drugs under
sees. 151.06 (1), (2) and (3), Stats., and intended for
animal use cannot be sold by merchants generally and may
be sold only by persons authorized to do so under sees.
151.03 and 151.04, Stats.

August 2, 1948.
S. H. Dretzka, SecretoA-y,

Board of Pharmacy.

You have requested an opinion on the authority of per
sons other than licensed pharmacists and veterinarians to
sell drugs and drug products for animal use.

Sec. 151.06, Stats., relating to the definition of drugs,
provides as follows:
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"The term 'drug,' as used in this chapter, means:
"(1) Articles recognized in the official United States

Pharmacopoeia, official Homeopathic Pharmacopoeia of the
United States, or official National Formulary, or any sup
plement to any of them, intended for use in the diagnosis,
cure, mitigation, treatment or prevention of disease in man
or other animals; and
"(2) All other articles intended for use in the diagnosis,

cure, mitigation, treatment or prevention of disease in man
or other animals; and
"(3) Articles (other than food) intended to affect the

structure or any function of the body of man or other ani
mals; and
"(4) Articles intended for use as a component of any

articles specified in subsections (1), (2) or (3); but does
not include surgical, dental or laboratory instruments,
gases, oxygen therapy equipment, X-ray apparatus, or
therapeutic lamps, their components, parts or accessories;
or equipment, instruments, apparatus, or contrivances used
to render such articles effective in medical, surgical or
dental treatment; or articles intended for use or consump
tion in or for mechanical, industrial, manufacturing, or
scientific applications or purposes."

Among the items about which you inquire are the follow
ing listed in the United States Pharmacopoeia and National
Formulary:

U. S. Pharmacopoeia Carbon tetrachloride
Sulfa drugs (various) Chloral hydrate
Diethylstilbestrol Penicillin
Mercurial ointment National Formulary

Carbolic acid ointment Phenothiazine

Aspidium Acrifiavine hydrochloride

Also, you mention various biological products such as:
Antitoxins, toxoids, vaccines, serums, bacterins, etc.

Sec. 151.04 (2), Stats., provides:

"No person shall sell, give away, barter, compound or
dispense drugs, medicines or poisons, except paris green,
in packages labeled 'paris green, poison,' nor permit it, in
a town, village or city of five hundred or more inhabitants,
unless he be a registered phamacist, nor institute nor con
duct a place therefor without a registered pharmacist in
charge, except that a registered assistant pharmacist may
do so under the personal supervision of a registered phar
macist, and may have charge during the pharmacist's neces-
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sary absence, not to exceed ten days. If the inhabitants are
less than five hundred, only a registered assistant phar
macist is required."

Sec. 151.04 (3), Stats., provides:

"This shall not interfere with the dispensing of drugs,
medicines or other articles by physicians, nor with the sale
of proprietary medicines in sealed packages, labeled to com
ply with the federal and state pure food and drug law, with
directions for using, and the name and location of the manu
facturer, nor with the sale of economic poisons for use in
agricultural and industrial arts, nor with the sale of prod
ucts used for control of insects or animal pests, weeds or
fungus diseases, when sold in original unbroken containers,
and in compliance with the insecticide and fungicide law of
this state, nor with the sale of alum, ammonia, borax, bay
rum, bicarbonate of soda, cream of tartar, concentrated lye,
olive oil, sal ammoniac, sal soda, sulphur, copperas, epsom
salts, glauber salts, castor oil, glycerine, senna leaves, in
digo, blue vitriol, turpentine, wood alcohol and denatured
alcohol."

Thus it will be observed that drugs may be sold only by
a licensed pharmacist or assistant pharmacist with certain
exceptions noted in sees. 151.04 (2) and (3) quoted above.
Perhaps mention should also be made of sec. 151.03 which

provides that in rural districts with no registered pharma
cist or assistant pharmacist within three miles the board
may issue to merchants permits to sell for one year drugs
and medicines specified therein upon payment of a fee fixed
by the board, not exceeding $5. However, we take it from
your letter and from conferences with the board and your
self that you are not raising any question as to sales under

a merchant's permit nor as to sales by a licensed veteri
narian.

While we are not qualified to discuss the technical nature
and purpose of the items you have listed we proceed here
upon the assumption from your statement of facts that
they are included in the United States Pharmacopoeia and
National Formulary and that they are intended for use in
the diagnosis, cure, mitigation, treatment or prevention of
diseases in animals or that in the case of the various biologi
cal products not listed in the United States Pharmacopoeia
or National Formulary they are nevertheless articles in
tended for use in the diagnosis, cure, mitigation, treatment
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or prevention of disease in animals or are intended to affect
the structure or some function of animals so as to come

within the purview of sees. 151.06 (2) or (3).
In other words, we take it that the entire list falls either

within sec. 151.06 (1), (2) or (3) and the only question
presented is whether these items may come under any of
the exceptions mentioned in sees. 151.04 (2) or (3).
We take it that you are raising no question as to the sale

of the items mentioned when included in proprietary medi
cines so as to comply with the exception contained in sec.
151.04 (3) and that none of the items are included under
the exception in that subsection provided for economic
poisons, insecticides and fungicides or other specifically
enumerated items named therein.

It is, accordingly, apparent that the items you have listed
are drugs within the meaning of sec. 151.06 and may not
be sold by merchants not licensed as pharmacists or assist
ant pharmacists as provided in sec. 151.04 and not having
permits under sec. 151.03. See XVI Op. Atty. Gen. 780 to
the effect that it is unlawful to sell drugs and medicines in
cluding United States Pharmacopoeia and National Formu
lary preparations except proprietary medicines and medi
cines specifically exempted in sec. 151.04 (3) other than
by registered pharmacists and those having merchants' per
mits under sec. 151.03.

WHR

Elections—Party Nominations—Where variance exists
between names of a national and a state political party,
both of which support the candidacy of the same individuals
for the offices of president and vice-president, it is held that
the secretary of state may place such nominees on state
party ticket regardless of party name variance.

August 3,1948.

Fred R. Zimmerman,
Secretary of State.

You state the following facts as the basis for the question
hereinafter posed, upon which you request my opinion.
The persons constituting the political organization in

Wisconsin who are interested in the candidacy of Mr. Henry
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Wallace for the office of president of the United States have

organized a new political party in this state pursuant to
the authority contained in sec. 5.05 (6) (e), Stats. The new
party is known as the "People's Progressive Party."
The national organization sponsoring Mr. Wallace's can

didacy recently held its national convention for the purpose
of nominating him for that office. That convention officially
adopted the name, "Progressive Party."

The party known as the "Progressive Party" in Wiscon
sin lost its party privileges at the 1946 general election. The

state organization chose not to use the national party name,
because its spokesman stated that it did not wish to be

identified with the former Wisconsin "Progressive Party."
The procedure traditionally followed in the past by the

Republican and Democratic parties in officially notifying
you as to the identity of their respective candidates for the

presidency and vice-presidency, has been for the national

convention organizations to certify the names of such
nominees to you in writing. Your practice in the past has
been to place such names on the presidential ballot, identify
ing them as the candidates of the national parties which so
certified them. This procedure or practice rests upon custom
and expediency. It is not prescribed by the statutes of this
state. Nor is convention procedure regulated by any federal
statute.

Assuming the Progressive Party certifies to you the
names of its presidential and vice-presidential nominees
for inclusion on the presidential primary ballot as the
"People's Progressive Party" candidates for said offices,
you ask to be advised whether that may be done in view
of the variance in names between the national and state
parties.
The answer to your question requires a brief review and

restatement of some fundamental principles governing the
electoral franchise and the rights of citizens to express their
political opinion through the medium of a political party.
It was settled by the case of State ex rel. Ekern v. Dam-
mann, 215 Wis. 394, that sec. 5.05 (6) (e) evidences a legis
lative intent to authorize new political groups to have a
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separate party ballot in the primaries. The opinion in that
case quotes, at page 400, from State ex rel. McGrael v.
Phelps, 144 Wis. 1, 128 N. W. 1041, as follows:

"The right of suffrage includes the right of voters to
separate into groups according to their political beliefs re
specting governmental policies, and the right of every group
to organize and have all the machinery in that regard not
reasonably prohibited by law for making the organization
effective as regards declaring the policy of its members, and
vitalizing such policies by electing officers in harmony there
with. * * * every legislative interference with freedom on
the part of voters to form political organizations and to
act under their chosen party names to accomplish the pur
poses of the organizations is at the same time an inter
ference with the right to vote, so the limit of power as to
the one is substantially the limit of power as to the other."

The actual organization of a third political party on the
national level has been so rare and infrequent in the history
of this country that it is well understandable that a state

legislature would not have made detailed and explicit pro
vision for entering such party's candidates for national
office upon the ballot. But the failure of the legislature to
deal with the subject does not prevent the adaptation of
existing statutes to the situation to enable a new party to
have a place on the ballot, nor the resort to logic and com
mon sense where the statute may be entirely silent upon a
given question. Answering a contention made in the Ekern
case, supra, to the effect that the supreme court cannot fill

in gaps in the election laws without usurping the function
of the legislature, Justice Wickhem said (at page 403 of
215 Wis.) :

"* * * Measures taken by the legislature to regulate the
manner of voting are restrictions upon the constitutional
right of voters, not merely to vote but to make effective
their views through political organizations. The legislature
is not the source of the right; it is merely the source of the
restriction, if it imposes one. Thus the court, in construing
sec. 5.17 and similar statutes, is not in search of legislative
authorization for the new party, or legislative machinery
to give such an organization effectiveness. The objective is
to find intended restrictions or regulations of the rights of
the citizens comprising the new group, and the new party is
entitled to a place upon the general ballot if none is found.
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Thus it is our conclusion that the statute having provided
a means by which a new party group may have a separate
primary ballot, and having attached no conditions, restric
tions, or obstructions in the way of placing the nominees
of such a group upon the general ballot, none were in
tended. * * *"

In a situation of this kind you are, therefore, required
to make such decision and choose such course of action as
will result in aiding, rather than frustrating or defeating,
the will of such members of the voting public as may choose
to cast their ballots for Mr. Wallace and his running mate.
The identity of the "People's Progressive Party" of Wis
consin as the state counterpart of the national Progressive
Party is indisputable. If the national party certifies to you
the names of its nominees for the offices of president and
vice-president, you may legally place such certified nominees
upon the presidential ballot under the name of the "People's
Progressive Party." See also sec. 5.01 (6), Stats. While the
precise problem here was not involved, the general princi
ples discussed above were applied in two cases in New York
state. In In re Convention Nominations Certified by Ameri
can Labor Party, 50 N. Y. S. (2d) 727 (1944), it was held
that the election of delegates to a national convention of a
political party could be done by rules of the party unless
in actual conflict with the statute. It was- further held that
where such rules permitted selection of the party's candi
dates for president and vice-president by the party's state
committee, but no national convention was held, provisions
of law must be liberally construed in favor of the (state)
party's designation of candidates for president and vice-
president appearing on the ballot. That case involved the
designation of the names of Franklin D. Roosevelt and
Harry S. Truman as candidates for president and vice-
president by the American Labor Party. In the second case,
In re Independent Nominations Filed by Liberal Party, 50
N. Y. S. (2d) 731 (1944) the party likewise sought to
designate its choices for president and vice-president with
out a national convention, and was permitted to do so under
the Am&rican Labor Party decision, supra.
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Historical Society—Powers—Under sec. 44.01, Stats.,

and eh. 17, Laws 1853, the state historical society may lease
for a term of more than 3 years lands owned by the society
but not presently used by it.

August 3, 1948.

Lawrence C. Whittet, Vice President,

State Historical Society.

You have asked for our opinion as to the authority of
the state historical society to lease real estate which it
owns but which is not presently used by the society.

Sec. 44.01, Stats., reads as follows:

"The state historical society of Wisconsin, organized
under an act of the legislature approved on March 4, 1853,
shall continue to possess the powers and privileges thereby
conferred, subject to the provisions of this chapter and
such laws as shall hereafter be enacted, and its acceptance
of the benefits herein granted and renewed shall be con
clusively deemed its complete acquiescence therein. Said
society shall be the trustee of the state, and as such shall
faithfully expend and apply all money received from the
state to the uses and purposes directed by law, and shall
hold all its present and future collections and property for
the state; and shall not sell, mortgage, transfer or dispose
of in any manner, or remove, except for temporary pur
poses, from its building or buildings any article therein
without authority of law; except that the society may sell
or exchange its publications, and may sell, exchange or
otherwise dispose of duplicate books, periodicals or museum
objects, or books, periodicals or museum objects outside
of its field of collection to other public libraries, schools,
museums or other educational or charitable institutions or
their agents. There shall continue to be a board of curators
of said society, constituted with substantially the same
powers as at present, of which the governor, secretary of
state and state treasurer shall be ex ofiicio members and
take care that the interests of the state are protected. The
society may acquire property, j'eal or personal, by gift, be
quest or otherwise, in any amount and may sell for such
price and upon such conditions as its finance committee may
deem best for its interests, and convey real estate acquired
by it by gift or bequest or through the foreclosure of any
mortgage."

Since the society, under the above statute, continues to
possess the powers and privileges conferred upon it by the
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act creating the society on March 4, 1853, subject only to
the provisions contained in ch. 44, reference should be made
to the pertinent provisions of ch. 17, Laws 1853, which
created the society. Section 1 of this act provided that cer
tain individuals therein named "and their present and fu
ture associates, and their successors, be and they are hereby
constituted and created a body politic and corporate, by
the name of 'The State Historical Society of Wisconsin,* and
by that name shall have perpetual succession with all the
faculties and liabilities of a corporation; may sue and be
sued, implead and be impleaded, defend and be defended in
all courts and places; and for the purposes of its institution,
may do all such acts as are performed by natural persons."

Section 4 provided in part:

"Said society may receive, hold, purchase and enjoy
books, papers and other articles forming its library and
collections to any extent, and may acquire and hold, and at
pleasure alienate, any other personal and real estate * *

Powers granted the society under the act of March 4,
1853 were very broad. It had "all the faculties and liabilities
of a corporation.'* It could "do all such acts as are per
formed by natural persons.** It could at pleasure "alienate"
real estate.

The word "alienate" has been held to include leases of real
estate in the following cases: Williams v. Hylan, 215 N.Y.S.
101, 106, 126 Misc. 807; Duff v. Keaton, 124 P. 291, 294,
33 Okl. 92, 42 L.R.A. (N.S.) 472; Eldred v. Okmulgee Loan
& Ttmst Co., 98 P. 929, 930, 22 Okl. 742; Barnes v. Stone-
braker, 113 P. 903, 905, 28 Okl. 75; Sharp v. Lancaster, 100
P. 578, 579, 23 Okl. 349; Williams v. Hylan, 227 N.Y.S 392
400, 223 App. Div. 48.

However, under certain circumstances it has been held
that the word "alienate" does not include a lease. In Lane v.
Maine Mutual Fire Insurance Co., 12 Maine 44, a fire insur
ance policy stipulated that when the property insured should
be alienated by sale or otherwise the policy should there
upon be void. The insurance was on a store and stock of
goods for a 6-year term. During the existence of the policy
the assured sold the goods and leased the store orally to
the purchaser who continued selling the goods for about
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6 months when the assured took back both the store and
the remaining stock of goods. This was held not to be an
alienation of the store within the meaning of the policy. The
court was of the opinion that so long as the property cov
ered by the policy belonged to the assured, whether it was
in his possession or that of his agent, servant or lessee, his
insurable interest remained and it was considered that the
clause in the policy was intended to guard against its becom
ing a gaming or wager policy, but that if the assured were
divested of title any loss occurring would not be his loss
and he would not be entitled to any satisfaction. In other
words the assured must in all cases have an interest in the
property at the time the fire happens but it need not be an
absolute or unqualified or even immediate interest.
Under this view of the law relating to fire insurance the

court concluded that the occupation of the store by a lessee
who had no lease in writing was at most a tenancy at will
and was not an alienation of the assured's property within
the true meaning of the policy.

It would seem that this case when carefully read can
hardly be considered as in conflict with the great weight of
authority to the effect that the word "alienate" normally
includes "lease."

When the legislature, in sec. 44.01, authorized the his
torical society to "convey" real estate it seems doubtful at
least that it used this word in any different sense than that
contemplated by sec. 235.50, which provides:

"The term 'conveyance,' as used in this chapter, shall
be construed to embrace every instrument in -writing by
which any estate or interest in real estate is created, aliened,
mortgaged or assigned or by which the title to any real
estate may be affected in law or equity, except wills and
leases for a term not exceeding three years; and the term
'purchaser,' as so used, shall be construed to embrace every
person to whom any estate or interest in real estate shall
be conveyed for a valuable consideration and also every
assignee of a mortgage or lease or other conditional estate."

The word "convey" has a technical meaning in the law
and according to sec. 370.01 (1) technical words and
phrases and such others as may have acquired a peculiar
and appropriate meaning in the law shall be construed and
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understood according to such peculiar and appropriate
meaning when used in the statutes. Hence it would seem

that the word "convey" when used in the statutes should be
given the technical meaning ascribed to it in the statutes
relating to conveyances which would include a lease for
more than 3 years.
As so viewed we cannot consider that the present provi

sions of sec. 44.01 are in conflict on the question under con
sideration with the provisions of the act of 1858, and the
word "alienate" in the original act, as well as the word
"convey" in sec. 44.01 are both broad enough to cover leases
of more than 3 years' duration such as you now have in
mind.

WHR

Marketing and Trade Practices—Unfair Sales Act—A
wholesaler may sell below cost "distress merchandise" to
another wholesaler. In such a sale, the reduced price to the
purchasing wholesaler is his "invoice cost" and it controls
his resale price for the next 30 days.
The determination of a bona fide clearance sale under

sec. 100.30 (6) (a), Stats., must rest upon the intent of the
seller inferred from the facts of each transaction and viewed
in the light of the statutory purpose to outlaw loss leaders
and to prevent unfair competition.
A merchant may sell below statutory cost goods on hand

which his supplier has notified him will be reduced in price.
Tomato catsup which is subject to loss of color and flavor

by long-time storage is "perishable merchandise" within
the meaning of sec. 100.30 (6) (b).

August 10,1948.
Anthony E. Madler, Counsel,

State Department of Agriculture.

You have asked several questions relating to the enforce
ment of sec. 100.30, Stats., which is the unfair sales act of
the state of Wisconsin. This section is designed to protect
industry and agriculture from unfair competition in the
form of sales below cost.
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The questions raised are as follows:

1. If a wholesaler has a large stock of merchandise which
is not selling at the statutory minimum price, and he desires
to liquidate it to free his capital for investment in other
goods, in order to earn his usual profit, may he classify such
stock as "distress merchandise" and sell it to another whole

saler at less than "cost to the wholesaler" as defined in sec.

100.30 (2) (b) ? The answer should take into consideration
the fact that out-of-state wholesalers occasionally offer to
to sell the same merchandise below cost.

2. Is the reduced selling price referred to in question 1
the "invoice cost" to the dealer who buys such merchandise
and, if so, does it control his resale price during the next
30 days?

3. May a merchant who has a large stock of seasonal
merchandise such as fruit cocktail, which is moving slowly
at the statutory minimum price, sell out such stock at a
clearance sale as provided in sec. 100.30 (6) (a), where
he admits that he will reorder the item under the same or
other brand name?

4. May a merchant who is overstocked on an item, a par

ticular brand of soap or washing powder, for example,
which he believes will be reduced in price in the near fu
ture, sell out such merchandise at a clearance sale at less
than the statutory minimum price to avoid financial loss?

5. May a merchant who is overstocked with an item such
as tomato catsup, which will deteriorate slowly in the con

tainer if kept too long, sell out such merchandise at less
than the statutory minimum price?
In answering the first question we understand that the

phrase "distress merchandise" is used to describe certain
classes of goods which are in salable condition but not in

demand.

It is clear that a sale of such goods must meet the mini
mum price requirements of sec. 100.30 (2) (b). How
ever, the seller need not comply with the section if the cir

cumstances surrounding the sale bring the transaction
within any of the exceptions provided in sec. 100.30 (6).
The labeling of goods as "distress merchandise" does not
in itself permit the seller to avail himself of the exceptions.
Goods sold at a bona fide clearance sale must be advertisej',
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marked and sold as such. Sec. 100.30 (6) (a). If these con

ditions are met, there does not appear to be any reason why
one wholesaler cannot sell to another wholesaler. The re
quirements of a bona fide clearance sale within the meaning
of the statute are discussed in the answer to the third
question.

Similarly, in our opinion, a Wisconsin wholesaler may

lower the price of such goods below the statutory cost when
necessary to meet the prices of out-of-state wholesalers. If
the Wisconsin wholesaler reduces prices in good faith to
meet his out-of-state competition, he comes within the ex
ception provided in sec. 100.30 (6) (g). An out-of-state
wholesaler should be considered a competitor of a Wisconsin
wholesaler if they sell in the same area. See Callmann, Un
fair Competition and Trade Marks, Vol. I, §27.6.
As to the second question, we believe that the reduced

selling price of the merchandise is the "invoice cost" to the

purchaser of such merchandise and it controls his resale
price during the next 30 days. The term "invoice cost" has
been defined to mean prime cost or cost of goods. Sturn v.
Williams, 38 N.Y. Super. Ct. 325, 342. See Callmann, supra,
Vol. I, §27.4 (e). It is still a sale at cost even though com

petitors cannot meet the price without a loss. Callmann,
supra. Vol. I, §27.3 (c).
A categorical answer cannot be given to the third ques

tion. It requires a definition of the term "bona fide" clear

ance sale. Each transaction must be considered in the light
of actual market conditions and the purposes of the unfair
sales act.

The purpose of the unfair sales act is to prohibit sales at
less than cost made for the purpose of injuring competitors
or destroying competition. 52 Am. Jur. 647; Wholesale
Tobacco Dealers B. v. NatT Candy & T. Co., (Cal.) 82 P.
(2d) 3. The statute is not violated unless the merchant who
sells below cost does so with the intent to (1) induce the
purchase of other merchandise, (2) unfairly divert trade
from a competitor, or (3) otherwise injure a competitor.
Advertising, offering, or selling below cost is prima facie
evidence of intent to violate the statute. Sec. 100.30 (4). In
prosecutions under this statute, the state must prove an
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intent to violate the statute beyond a reasonable doubt.

State V. 20th Centtiry Market, 236 Wis. 215; State ex ret.
Heath Tankar Gas, Inc., 250 Wis. 218.

The term "bona fide" has been defined by the courts to
mean good faith as distinguished from bad faith. The belief

or act must not be attended by fraud, deceit, or collusion.

See the cases cited in 5 Words and Phrases 609. Good faith

in relation to the unfair sales acts has been discussed in

only a few cases. See Rust v. Griggs, (Tenn.) 118 S.W. (2d)
733; Kentucky Utilities Co. v. Carlisle Ice Co., (Ky.) 131

S.W. (2d) 499; State v. Sears, (Wash.) 103 P. (2d) 337,
345. Callmann, supra, Vol. I, § 27.5 (a), states the rule as

follows;

"If a vendor is not prompted by the need to meet com
petition in the usual course of business or is not otherwise
desirous of availing himself of the statutory exceptions, it
is apparent that his continuous undercutting and selling
below cost is actuated by an intent to force a competitor to
match his prices and also sell below cost until he is driven
out of business."

A clearance sale at less than cost must be an honest, un

feigned attempt to accomplish a proper merchandising func
tion. A loss leader may not be offered in the guise of a

clearance sale. The intent of the merchant must be drawn

from the facts of each transaction. If the evidence shows

that he has sold below cost for the purpose of inducing
customers to purchase other merchandise or unfairly divert
ing trade from a competitor or otherwise injuring a com

petitor, he has not conducted a bona fide clearance sale.
The merchant in this instance wishes to sell below cost

a large stock of canned fruit cocktail which he intends to
reorder under the same or other brand name. The fact that

he intends to reorder the same or similar merchandise

arouses a suspicion that the clearance sale is not in good
faith. However, the reordering of fruit cocktail under a

different brand name may indicate the honest belief that
the new merchandise will sell where the former has failed.

A continuous or repeated selling below cost of the same or
similar items systematically replenished, suggests a cam-
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paign to injure a competitor and may supply the intent
required to violate the unfair sales act. See Callmann,
suina, Vol. I, § 27.5 (c).

In the fourth question, the seller believes that his supplier
is about to reduce the price of goods which he, the seller,
has on hand. He wishes to sell out his present stock below
the statutory cost to avoid the risk of a greater loss which
may result from a reduction in his supplier's price.
Under these circumstances, the validity of the sale must

be determined by the nature of the information relied upon
by the seller. His good faith will appear from an investiga
tion of the source of the report of imminent reduction of
price. If the seller actually received notice from his supplier
and acted upon it, his good faith in selling below cost is
evidenced.

The answer to the fifth question requires a definition of
the term "perishable merchandise" as used in sec. 100.30
(6) (b). This phrase has been defined by the courts in many
cases cited in 32 Words and Phrases 64, 65.
Some decisions construe the adjective "perishable" to

mean a natural liability to speedy decay, and distinguish
such articles from articles liable to deteriorate from keep
ing. Jolley V. Hardeman^ (Ga.) 36 S.E. 952; Poole v. U. S.,
9 Ct. Cust. App. 271, 275. Other decisions indicate that the
term perishable includes property subject to depreciation in
value from causes other than decay. An article may be
treated as perishable where it is shown likely to become
worthless by keeping. Witherspoon v. Cross, (Cal.) 67 P. 18,
19; McCreery v. Bei-ney Nat'l. Bank, (Ala.) 22 So. 577, 579.
In our opinion, the latter is the better rule and the mer

chant who has in stock an article which experience or in
spection has shown to deteriorate when stored a consider
able length of time may consider the same perishable within
the meaning of sec. 100.30 (6) (b).
We do not believe that it is the intention of the unfair

sales act to require a merchant to retain on his shelves mer
chandise which does not move at the statutory minimum
price and which is slowly deteriorating and losing mer
chantability.
I.B
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Cities — Commission Form — Bonds — Under sec. 63.05

(3), Stats., a majority vote of the council in a city operating
under the commission form of government is sufficient to
pass an initial resolution for the issuance of general obliga
tion bonds, under ch. 67, Stats., for the construction of a
sewage disposal plant.

If the certified copy of bond proceedings submitted to
the attorney general's office under sec. 67.02 (3) were in
proper form, said office probably would approve the bond
proceedings notwithstanding the fact that a referendum
would be held in the near future upon the adoption of a
charter ordinance purporting to restrict the issuance of
bonds.

August 10, 1948.

George M. St. Peter,
City Attorney,

Fond du Lac, Wisconsin.

The city of Fond du Lac, which operates under the com
mission form of government provided for by ch. 63 of the
Wisconsin statutes, proposes to issue its general obligation
bonds in the amount of $400,000 for the purpose of con
structing a sewage disposal plant. The initial resolution,
referred to in sec. 67.05 (1), Wisconsin statutes, for the
issuance of said bonds, was voted upon by the mayor and
two councilmen who under sec. 63.05 constitute the legisla
tive body and under sec. 67.01 (3), constitute the "govern
ing body" of the city. The vote by the commissioners was
two "yes" and one "no."
You inquire whether the initial resolution was properly

passed and, inasmuch as it is proposed to submit the bond
proceedings to this office for examination under sec. 67.02
(3), you have requested an official opinion upon this ques
tion in order to save the city unnecessary expense if the
answer should be in the negative.

Sec. 63.05 (3) of the statutes relates to the powers of the
council in a city operating under the commission form
government and provides:

"A majority of the members of the council shall constitute
a quorum, and a majority vote of the members of the council
shall be necessary, and no more than a majority shall be
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required, to adopt any ordinance, resolution or motion, m-
cluding all ordinances, resolutions and motions which undei
the aldermanic or any other system of city government re
quires a three-fourths vote for the adoption thereof."

Sec. 67.05 (3) of the statutes provides in respect to an
initial resolution for the issuance of bonds:

"Every initial resolution in and for a city shall be offered
and read at a regular meeting of the city council, shall be
published in the official paper of the city not less than twice
during the sixty days next following such reading, and shall
be deemed invalid and ineffectual for any purpose unless
supported by the affirmative vote of at least three-fourths of
all of the members of said council, taken at a regular meet
ing held after such publication, and within said sixty days

Tliat portion of sec. 63.05 (3) above which is italicized
was placed in the statutes by ch. 423, Laws 1919. At the
time of the passage of said act, sec. 926-11 of the statutes
of 1917 relating to the issuance of bonds by cities, enumer
ated the purposes for which bonds might be issued, and
then provided:

_  "No such bonds shall be issued and no contract entered
into or obligation incurred by any such city in contempla
tion of their issue unless such contract or obligation and the
issue of such bonds for the payment of the same shall have
been authorized by a vote of at least three-fourths of all the
members of the council elect, said vote to be at a regular
meeting of such council not less than one week after the
proposed ordinance shall have been published in the official
city paper * *

The above quoted portion of sec. 926-11, statutes of 1917,
was not amended by the laws of 1919. Sec. 926-11, statutes
of 1919, was repealed by ch. 576, Laws 1921, which revised
the statutes relating to municipal borrowing and municipal
bonds. The Wisconsin Annotations contain a 1921 revisor's
note with reference to subsec. (3) of sec. 67.05, as follows;

"Subsection (3) prescribes the manner in which cities are
required to adopt the initial resolution without any substan
tial change from the present requirements. * ♦ * "

In other words, the requirement of sec. 67.05 (3) to the
effect that the initial resolution should be adopted by a



Opinions of the Attorney General 427

three-fourths vote of the council was carried over from

sec. 926-11 of the statutes of 1917 and 1919. It must be pre
sumed, therefore, that the legislature had this three-fourths

vote requirement in mind when it passed ch. 423, Laws 1919
and amended the provisions of sec. 63.05 (3), quoted above,
by adding the italicized portion thereof.

Consequently, it is our opinion that the initial resolution
for the issuance of bonds, which was adopted by a vote of
two "yes" to one "no," was properly passed, since under
sec. 63.05 (3) the resolution needed only a majority vote
and not a three-fourths vote of the council. If the remainder

of the bond proceedings were in proper form, this office
would not refuse to approve such proceedings simply be
cause one member of the council did not vote for the initial

resolution.

You have also advised that there is a corollary proposition
which might affect the validity of the bond proceedings.
Pursuant to the provisions of sec. 10.43 of the Wisconsin

statutes, a petition was presented to the council requesting
that a certain charter ordinance be adopted by the council
or be referred to a vote of the electors. The proposed char
ter ordinance provides:

"1. That up to April 10,1951, the Common Council of the
City of Fond du Lac, Wisconsin, do hereby limit its expendi
ture for the construction of municipal buildings, plants, and
equipment therefor to the total of the surplus funds now
in the city treasury excepting to replace such properties
destroyed by lightning, explosion, or other casualty.
"2. That up to April 10,1951, the Common Council of the

City of Fond du Lac, Wisconsin, do prohibit itself from
incurring liabilities for municipal building and plant con
struction purposes beyond amounts payable from the sur
plus funds now in the city treasury, or from bonding the
City of Fond du Lac for such purposes, or from increasing
the assessments or tax rates for such purposes without
submitting the same for referendum approval of the elec
tors of the City of Fond du Lac, Wisconsin.

"3. This ordinance shall take effect and be in force as
prescribed by law."

Pursuant to action of the council, this proposed ordinance

will be referred to the voters in November.
If this ordinance were in effect at the present time it

might prohibit issuance of the bonds and expenditure of
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the proceeds from the sale of the bonds at least until the
electors had an opportunity to vote thereon at a referendum.
You ask whether this office would disapprove of the bond
proceedings if they were submitted to this office prior to
the referendum on the proposed charter ordinance to be
held in November.

Sec. 67.05 (12) requires every municipality to "provide
and keep a separate record book or record books in which
its municipal clerk shall I'ecord a full and correct statement
of every step or proceeding had or taken in the course of
authorizing and issuing municipal bonds."
Under sec. 14.53 (5a) it is the duty of this office to ex

amine a certified copy of all proceedings preliminary to the
issue of municipal bonds which may be submitted to this
office pursuant to the provisions of sec. 67.02 (3).
The transcript of the proceedings so submitted must con

tain numerous certifications before the approval of this
office will be given. Among the certifications required is one
to the effect that no action or proceedings are pending or
threatened with reference to the issuance of the bonds. If
the certified copy of the proceedings which are submitted
shows compliance with constitutional and statutory provi
sions and contains the proper certifications, this office prob
ably would approve the proceedings even though it might
entertain some doubt as to the wisdom of issuing bonds in
view of the possible adoption of the foregoing charter
ordinance.

JRW

Schools and School Districts—Tuition—Nonresident high
school tuition cannot be charged for nonresident pupil 20
years of age and over who attends a high school. Sec. 40.47
(3) and (4).

August 10, 1948.
MR. Herbert A. Bunde,

District Attorney,
Wisconsin Rapids, Wisconsin.

You ask whether nonresident high school tuition may be
charged for a nonresident pupil 20 years of age and over
attending a high school,
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The answer is "No." Sec. 40.47 (3) and (4) reads in part
as follows:

"(3) NONRESIDENTS. The board shall admit to the
high school, when facilities will warrant, any person of
school age who resides in the state, but not within any high
school district, and who shall have complied with the en
trance requirements of subsection (2). Nonresidents so
admitted shall be entitled to the same privileges and be sub
ject to the same rules and regulations as resident pupils.
"(4) TUITION. Every high school shall be free to all

persons of school age resident in the district. The board may
charge a tuition for each nonresident pupil, excepting a
nonresident pupil having a legal settlement as defined in
section 49.10 in the high school district * *

The right of the high school board to charge tuition for
nonresident pupils given by sec. 40.47 (4) extends only to
those of school age. By application of a familiar rule of
statutory construction, the words "nonresident pupil" as
they appear in subsec. (4) of sec. 40.47 refer back to the
nonresident pupils mentioned in subsec. (3) of that section,
i.e. those of school age and who meet the other requirements
mentioned therein. See Thomapple v. Callahan, 244 Wis.
266, 269.

Pupils of school age are those between the ages of 4 and
20 years. See art. X, sec. 3, Wisconsin constitution; Madison
V. Dane County, 236 Wis. 145, 156-7; XXXII Op. Atty. Gen.
126. This is also clearly confirmed by sec. 40.21 (4) which
reads as follows:

"Residents above twenty years of age may be admitted
to the district schools when in the judgment of the board
they will not interfere with the pupils of school age."

The word "residents" as used in the subsection last men
tioned means residents of the district operating the school
as distinguished from nonresidents of the district. See sec.
40.21 (5). Hence it is not necessary now to consider the
effect, if any, of sec. 40.21 (4) when considered in connec
tion with sec. 40.47 (3) and (4) as your inquiry involves
only nonresident pupils 20 years and over.
WET
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Public Health—Licenses and Permits^Rendering Plants
—Sec. 146.12, Stats., requires purchasers of existing ren
dering plants to pay application fee of $25 and license fee
of $100 for the license year in which they apply.

August 10, 1948.

CARL N. Neupert,

State Health Officer.

You have requested an interpretation of sec. 146.12 (5)
(f) of the Wisconsin statutes which provides as follows;

"In case of transfer of ownership of rendering plant
property and business, the new owner shall make applica
tion to the state board of health on forms provided by it for
a license, and said application shall be accompanied by a
fee of twenty-five dollars, and in such case there shall be no
prorating of the license fee."

You point out that prior to 1943 the license fee for ren
dering plants was $25 instead of the present fee of $100,
and ask whether this subsection means that in the case of
transfer of ownership all that is necessary is the payment
of a $25 fee, or whether it is also necessary to pay the
regular $100 license fee.

Sec. 146.12 makes mention of two separate and distinct
fees. Reading the pertinent subsections it appears that the
$25 is an application or inspection fee, termed such in sub
section (5) (c). It is non-refundable in case of rejection,
and not required for yearly renewals. The $100 fee is a li
cense fee which is required for licensed operation for each
yearly period commencing on July 1. In our opinion the dis
tinction between the two fees is clear and unmistakable so
that the term "license fee" in the subsection above quoted
is a definite designation of the $100 fee.

It is true that the original license fee was $25 when the
act was passed. (See ch. 423, Laws 1939) However, a $25
application or inspection fee was also charged at that time.
The subsection in question was never amended but there
was no need to do so since the amount of the original li
cense fee was not mentioned and the change was made by
the substitution of the increased figure in the preceding sub
sections.
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To fuither clarify the matter, you will note that subsec
tion (5) (c) states that the license is not transferable either
from person to person or place to place. This places the pur
chaser of an existing plant and business in exactly the same
position as one who initially attempts to establish the same.
Subsection (5) (f) therefore does nothing more than re
state the terms of subsection (5) (c) as they apply to pur
chasers of existing plants, and prohibits the prorating of
license fees in such cases.

It is, therefore, our opinion that the payment of the $25
application fee and the $100 license fee is required.
REB

Elections—Nomination Papers—Criminal Law—Corrwpi
Practices—Person making affidavit at foot of nomination
papers as required by sec. 5.05 (5) (b), Stats., need not
himself have circulated the papers if he has the requisite
knowledge called for by that statute. Such knowledge may
be gained through any source which would satisfy a reason
able person as worthy of belief. Person circulating paper
may be a minor, but person making affidavit must be an
elector.

Signing by wife of husband's signature to nomination
paper without authority is forgery under sec. 348.201 (2),
Stats., unless done in the bona fide belief that she had au

thority to sign for him.

Payment of money by candidate, party committee or per
sonal campaign committee, for services in circulating
nomination papers, is violation of sec. 12.06 or 12.07, Stats.,
which may be punished under sec. 348.226 but is insufficient
ground to void the election under sec. 12.24, in view of sec.
5.01 (6). Such payment by others is, however, not illegal.

August 11, 1948.
William J. McCaulby,

District Attorney,
Milwaukee, Wisconsin.

You have forwarded to this office a request for opinion
upon a number of questions arising upon certain purported-
facts contained in newspaper clippings enclosed in your
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letter in which the manner of circulating, signing and filing
the nomination papers of one Andrew Rockne, a candidate
for the office of secretary of state is described. The news
account narrates that one A. J. Buntin recruited a number
of children to solicit signatures upon nomination papers for
candidate Rockne, for Mr. Buntin, who himself was a can
didate for the office of assemblyman, for John R. Mullen, a
candidate for nomination for state treasurer, and for Har-
land Kelly, a candidate for the state senate. The news
account continues to narrate that the affidavit of circulator
appearing at the foot of each nomination paper in question
was signed in most instances by the mothers of the children
who actually procured the signatures of the electors whose
names appear thereon. In one instance, it is represented in
the news account that a nomination paper circulated by a
young boy bearing three signatures of electors obtained by
the boy was filed by candidate Rockne with the remainder
of the signatures subscribed on the nomination paper ob
tained by Rockne and the affidavit of circulator was ex
ecuted by candidate Rockne. The news account represents
that Mr. Buntin paid the children at the rate of 25 cents for
every 20 names.
The news account further represents that Mr. Buntin

counselled wives to sign their husbands' names to the nomi
nation papers.
You state that you are at a loss to determine what action

you can take in the matter for the reason that the nomina
tion papers are filed here in the office of the secretary of
state in Madison. You state that you do not know whether
the particular paper, of which a photostat appears in the
news account, has been actually filed. You further state that
there is nothing in the newspaper reports to indicate any
misconduct on the part of candidate Rockne. You state that
if there is misconduct in the expenditure of money for an
unauthoinzed purpose such as the payments to children
circulating papers, that would appear for the first time in

the candidate's report of disbursements which will be filed
at a later date. You suggest that the signing of the hus
bands' names by the wives may constitute a violation of sec.
348.201. You suggest the conclusion that the execution of

the affidavit at the foot of the nomination papers by
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a person who did not personally witness the signing by
the several electors whose signatures appear thereon
may be lawful if the person who executes the affidavit pos
sesses the requisite knowledge which he states he has under
oath. You state that so far as the papers of Mr. Buntin are

concerned, you will make further investigation of the facts.
You have communicated the information respecting Mr.
Rockne's papers to me for the reason, as you say, that as
a candidate for state office, the sufficiency of his papers may
not yet have been determined by the secretary of state. You
conclude by asking my instructions as to what action you
should take in the matter.

I conclude from your letter that these are your questions:
1. Does sec. 5.05 (5) (b) require that the person who

signs the affidavit personally circulate the nomination
paper? Incidental to this question is the question of whether
persons under 21 years of age may circulate nomination
papers.

2. Does the signing of a husband's name to a nomination
paper by the wife without the husband's previous authoriza
tion constitute a violation of sec. 348.201, Stats.?

3. Does the payment of money for services in circulating
nomination papers constitute a violation of sec. 12.06?
Immediately upon receipt of your request, we communi

cated with the office of the secretary of state and ascer
tained that the nomination papers of candidate Andrew
Rockne had been filed in that office and officially examined
by the secretary of state and the official receipt and acknowl
edgment that he has been placed in nomination as candidate
of the republican party for the office of secretary of state
had been delivered to him. From the standpoint of the per
formance of his function, the secretary of state, as the filing
officer, has concluded that the papers appear to be regular
on their face and that they are sufficient in form and num
ber to qualify Mr. Rockne to be placed in nomination and
for his name to appear on the September primary ballot.

Sec. 5.05 (5) (b) reads as follows:

"The affidavit of a qualified elector stating his residence
with street and number if his residence has any street and
number shall be appended to each such nomination paper,
stating that he is -personally acquainted with all persons
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who have signed the same, and that he knows them to be
electors of that precinct, ward, town, village, city or county,
as the nomination papers shall require; that he knows that
they signed the same with full knowledge of the contents
thereof and that their respective residences are stated
therein and that each signer signed the same on the date
stated opposite his name, and that he, the affiant, resides
within the district which the candidate (named therein)
will represent if elected and that he intends to support such
candidate. Such affidavit may be made by the candidate or
any qualified elector, but each candidate shall file with his
nomination paper or papers, a declaration that he will
qualify as such officer if nominated and elected."

This subsection has not been construed by our supreme
court. Neither sec. 5.05, of which the foregoing is a subsec
tion, nor any other provision in our statutes prescribes the
manner in which nomination papers are to be circulated.

The subsection quoted above calls for certain knowledge on
the part of tlie person signing the affidavit. He is required
to state seven facts:

1. Personal acquaintanceship with all persons who have
signed the nomination paper;

2. That he knoics them to be electors of whatever type
of election district they purport to reside in;

3. That he knows that they sign the same with full
knowledge of the contents thereof;

4. That he knoivs .that their respective residences are
stated therein;

5. That he knows that each signer signed the same on
the date stated opposite his name;

6. That he, the affiant, resides within the district which
the candidate named therein will represent if elected;

7. That he intends to support such candidate.
The word "know" in the election laws of the state of

New York has been construed in three cases. In Applica
tion of Kaplan, 56 N.Y. Supp. (2d) 499, it was stated that
the New York election law provides that a designating peti
tion (presumably nominating petition) may be authenti
cated as to signatures by a subscribing witness who swears
"I know each of the voters whose names are subscribed to
the above sheet of the foregoing petition." The court said:
"Without attempting to define the extent, if any, to which
the law requires the subscribing witness to have prior
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acquaintance with the signers of designating petitions, and
assuming that such a witness may authenticate signatures
where he has acted on information affording him reasonable
knowledge as to the identity of the signers, we hold that
the record in this case fails to establish that the subscribing
witness Clasner had any such reasonable knowledge or in
formation as to such identity. In Application of Kaplan,
57 N.Y. Supp. (2d) 94, it was held that where the statute
requires that the person making the acknowledgment be
personally known to the certifying officer it means a per
sonal acquaintance with the signer. Merely seeing the signa
ture written does not constitute personal knowledge of the
signer by the acknowledging officer. The court held that

the requirement of personal knowledge of the identity of
signers is intended as a protection against election frauds.
It is intended as a safeguard against the promiscuous pro
curement of signers and by virtue of the punishment flow
ing from the commission of any acts of fraud to make each
of them proceed and act with circumspection and in good
faith.

In Stephens v. Heffernan, 59 N.Y.S. (2d) 234, the court
said at page 238:

"It follows, therefore, that the issue is not whether 'self-
identification' is of itself sufficient information on which the
subscribing witness may predicate the assertion that he
'knows' the signer, but rather, in the exercise of reasonable
judgment and circumspection the said witness is satisfied
in his mind and conscience that the person whose signature
he authenticates is in fact the person he represents himself
to be * * *.
"* * * it is important for the court to deteimine in each

instance as a question of fact whether the authenticating
witness, in certifying that the persons signing the petition
in his presence were actually such persons, acted on infor
mation secured by such means as should satisfy a reasonable
person that the said information was woi*thy of belief. The
witnesses in the case at bar undoubtedly in most instances,
according to their testimony, did take such reasonable
means in securing evidence of proof of the identity of the
signers as satisfied them in making the authenticating state
ments."

The New York statute in each of the above cases requires
the personal acknowledgment of each signer of a designat-
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ing or nominating petition before a notary public or the
signing of the designating or nominating petition in the
presence of a subscribing witness who stands in the same
position as a notary public so far as his obligation to
"know" the person signing the petition to be the person he
represents himself to be. The Wisconsin statute does not
go that far. While the knowledge is required, it does not
require signing in the presence of the circulator. It is con
ceivable that the person who signs the affidavit at the foot
of the nominating paper may know the handwriting of a
given signer and may confirm the fact of signing by a tele
phone call or other intelligence which might even take the
form of hearsay where the person relying on the hearsay
has good reason to believe that it is dependable. In Shaw v.
Railroad Company, 101 U.S. 557, 566, 25 L. ed. 892, cited
in Stephens v. Heffernan, supra, it was said:

"It may fairly be assumed that one who has reason to
believe a fact exists, knows it exists. Certainly if he be a
reasonable being."

In the case of Wood v. Bach, 54 Barb. 134, the couii; held:

"The means through which the officer obtains knowledge
of the person's identity are not material. One officer might
consider a person known to him through a method that
another might entirely reject."

It follows from the foregoing authorities that the affidavit
need not necessarily be signed by the person who circulated

the papers, provided the affiant has the necessary "personal
acquaintance" with the signers and "knows," from sources
of information which would satisfy a reasonable person as
worthy of belief, the other things required by the provisions
of sec. 5.05 (5) (b). There being nothing in the statute
requiring the circulator of the papers—as distinguished
from the person making the required affidavit—to be a
qualified elector, it is not per se unlawful for minors to do
the circulating. So long as they obtain signatures only from
persons with whom the affiant is personally acquainted, and
affiant learns from a reliable source of information (or
already knows) the facts with reference to their being elec
tors of the district, their knowledge of the contents of the
paper, their residence and the date of signing, no violation
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of the statute occurs. For example, as pointed out above,
the affiant if conscientious might personally verify these
facts by phoning or otherwise inquiring of the several
signers or of other persons having knowledge of the facts.
The news articles submitted with your request relate cir

cumstances giving rise to a strong suspicion that some of
the affidavits were made by persons not possessed of the
required knowledge. However, as you of course know, it
would be necessary to investigate further to obtain the
evidence necessary to prove the facts beyond a reasonable
doubt in a criminal prosecution.
Your second question relates to the signing of a husband's

name by his wife. Sec. 348.201 (2), Stats., provides as
follows:

"Any person who forges any name of an apparent signer
or witness or date to a nomination paper or petition for the
recall of an elective officer is guilty of forgery, and on con
viction thereof shall be punished accordingly."

A person who acts as agent in signing his principal's
name in the bona fide belief that he is entitled to act for the

principal cannot be convicted of forgery. 2 Wharton, Crimi
nal Law (12th ed. 1932) §876. It frequently occurs as be
tween husband and wife that there is a more or less con

tinuing authority to sign each other's names to various
documents. Moreover, it appears from the news articles that
the circulators of the papers were informed by Buntin that
it was proper for a wife to sign for her husband, which
information the circulators passed along to the wives. It
appears that it would not be possible to show beyond a rea
sonable doubt that the wives who signed for their husbands
did not have a bona fide belief that they were authorized to
do so. It is unlikely that they would have signed for their
husbands had they not had such belief. The statute is aimed
at persons who with intent to commit a fraud on the elec

tion laws corruptly sign names of other persons. While a
question of fact is presented in each case, it does not appear
probable that prosecution of the wives involved in the
present incident could be successfully maintained.
Your third question relates to whether the payment of

money for services in circulating the papers is a violation
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of the corrupt practices act. Such payment is not within the
purposes for which the candidate, party committees and
personal campaign committees are authorized to make dis
bursements by sees. 12.06 and 12.07, Stats. Clearly, there
fore, the candidate or such committee making the payment
violates the law and may be punished for it under sec.
348.226, although it would almost certainly not be sufficient
ground to oust him from office if elected, in view of sec.
5.01 (6), Stats., requiring that the will of the voters be
given effect notwithstanding informality or failure to com
ply with some provisions of law. Such expenditure could
hardly be said to have "so affected or tended to affect the
mind of the electors that the real will of the electors cannot
be ascertained." State ex rel. Pelishek v. Washburn, (1937)
223 Wis. 595, 601.
However, if the payment was not made by the candidate

or such committee, we find no provision of the statutes
making the disbursement illegal. If a friend of the candidate
who wishes to help with his nomination but lacks time to
circulate papers himself, pays another to circulate the
papers, such payment is in our opinion legal, but the candi
date may not reimburse him.
You state that you believe that the unauthorized pay

ments by the candidate for this purpose would first appear
in his report of disbursements filed at Madison at the proper
time. Of course such a report admitting illegal disburse
ments would be excellent proof of the violation. However, if
there is other sufficient proof thereof we see no reason for
delaying a prosecution until the report is filed.
Your attention is invited to sec. 5.07 (5) which requires

the nomination papers to be destroyed 4 months after the
primary unless they are material to any investigation or
litigation then pending. If you contemplate taking any
action on the facts here involved, steps should be taken to

insure preservation of the nomination papers.
This opinion is in no sense an appraisal of the facts,

inasmuch as you state that you have not completed your
investigation. It is a general statement of the law for your

guidance in connection with whatever facts your investiga
tion may reveal.
SGH:WAP
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Counties—Bonds—County may not issue general obliga
tion bonds under ch. 67, Stats., to finance the cost of fire-
proofing an existing, previously completed asylum.

August 11, 1948.
Andy Borg,

District Attorney,
Superior, Wisconsin.

You have requested an opinion from this office as to
whether Douglas county can issue bonds for the purpose of
raising money to fireproof the Douglas county asylum.

Sections 67.03 (1) and 67.04 (1) (a) provide in part:

"67.03 (1) Every municipality may borrow money and
issue municipal obligations therefor for the purposes speci
fied and by the procedure provided in this chapter, and for
no other purpose and in no other manner * *

"67.04 Municipalities are empowered to borrow money,
subject to the general limitation of amounts prescribed by
section 67.03, and subject in some specific cases to the fur
ther limitations prescribed by this section, and to issue
bonds therefor, for the purposes enumerated in this section.
Such bonds may be issued:
"(1) By any county:
"(a) To provide * * * county * * asylums * *

The answer to your question depends upon the interpreta
tion given to the word "provide." Sec. 370.01 (1) provides:

"(1) General rule. All words and phrases shall be con
strued and understood according to the common and ap
proved usage of the language; but technical words and
phrases and such others as may have acquired a peculiar
and appropriate meaning in the law shall be construed and
understood according to such peculiar and appropriate
meaning."

In the case of Keith v. Rust Land and L/umher Company,
167 Wis. 528, 167 N.W. 432, our court stated, at page 535:
" 'Provide' means to supply; to afford; to contribute. Web
ster, New Internat. Diet."
In a later edition of Webster's New International Dic

tionary the word "provide" is defined as follows: "To look
out for in advance; to procui-e beforehand; to prepare. * * «
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To furnish; supply; stock. * * * To equip in preparation; fit
out with means to an end * *

In Funk & Wagnalls New Standard Dictionary the word
"provide" is defined as follows: "To make, procure, or
furnish for future use; obtain so as to have ready or on
hand when needed; prepare. * * * To furnish with supplies
or pre-requisites; put into a state of preparation * *
You have referred to the definition of "provide" as given

in Words and Phrases and to the cases of King v. Inde
pendent School Distnct, Class A, No. 37, 46 Idaho 800,
272 P. 507, and Swartz v. Lake County Commissioners, 158
Ind. 141, 63 N.E. 31.
In the King case, supra, it was held that a law providing

that bonds may be issued to acquire or purchase school sites
and to build or provide one or more school houses or other
needed buildings, authorized the issuance of bonds for im
provement of school sites. The court stated at page 509:

"The acquiring of a suitable school site ordinarily in
volves more than obtaining the area involved, and would
require grading and any other improvement necessary to
render it suitable for the erection and maintenance of a
building. Indeed, the improvement of a school site would
seem to be involved necessarily in the general act of provid
ing school houses which is expressly authorized in the stat
ute and would seem to be sufficiently broad to include every
detail of providing a schoolhouse, including the preparation
of the ground upon which it stands and by which it is sur
rounded. * * *"

In that case the word "acquire" rather than "provide"
was construed. Assuming, without deciding, that the two
words might have a similar meaning, it does not follow that
the fireproofing of the asylum is necessarily involved in
either acquiring or providing an asylum.
In the case of Bradbury v. City of Idaho Falls, 32 Idaho

28, 177 Pac. 388, it was held that a statute authorizing a
city to issue bonds to acquire a light and power plant did
not authorize the issuance of bonds to improve an existing
plant. In that case the court said at page 389:

"The power of municipalities to issue bonds must be
found in a legislative enactment. Such an enactment is a
grant of authority from the state to the municipality, and
must be construed with strictness against the grantee. The
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rule is thus stated in Dillon on Municipal Corporations (5th
Ed.) vol. 1, §237:

" 'It is a general and undisputed proposition of law that
a municipal corporation possesses and can exercise the fol
lowing powers, and no others: First, those granted in ex
press words; second, those necessarily or fairly implied in
or incident to the powers expressly granted; third, those
essential to the accomplishment of the declared objects and
purposes of the corporation—not simply convenient, but
indispensable. Any fair, reasonable, substantial doubt con
cerning the existence of power is resolved by the courts
against the corporation, and the power is denied. * * *'

While the foregoing language may not be applicable to
Wisconsin cities and villages in view of the home rule

amendment to the Wisconsin constitution, it is applicable
to Wisconsin counties which have only such powers as are

specifically granted or necessarily implied. Spaulding v.
Wood County, 218 Wis. 224, 260 N.W. 473. The decision was

also grounded upon the fact that the legislature had

amended that portion of the law relating to a waterworks
plant to authorize the issuance of bonds to improve such
plant, but had failed to amend the statute relating to a
light and power plant to authorize the issuance of bonds
for the improvement thereof.
In the Sivartz case, supra, the court held that an act

providing that a board of county commissioners should

"provide" a suitable and convenient place for the holding of
the superior court, and a general statute giving the board
authority to perform all other duties that may be enjoined
by law, gave such board authority to provide for the con
struction of a court house.

In the instant case, however, no question about the con
struction of an asylum is involved. The county already has
an asylum. The proposed expenditure would be for the im
provement of an asylum rather than for the construction of

one. While the county originally might have constructed a
fireproof asylum, it apparently did not do so, and the ques
tion now presented is whether the fireproofing may be done
as a separate project. It is clearly necessary that a munici
pality should have the right to spread the cost of a certain
capital investment, such as the construction of an asylum,
over a period of years by the issuance of bonds; but it
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often happens that all subsequent expenses in connection
with the capital investment, for operation, repair or main
tenance must be treated as a current expense which may
not be the subject of long-term financing. The line of de
marcation between a repair and an improvement is fre
quently indistinct and often indistinguishable.

Sec. 67.04 (1) (a) enumerates various purposes for
which a county may issue bonds. In several instances that
subsection authorizes the issuance of bonds for "improve

ment." Under the authority of the Bradbury case, supra,
and the familiar rule of statutory construction to the effect
that enumeration in one instance implies exclusion in others,
it is our conclusion that since sec. 67.04 (1) (a) does not
specifically authorize the isuance of bonds to improve an
asylum, but only to "provide" an asylum, a county may not
issue bonds to fireproof an existing, previously completed
asylum.
JRW

Fensions—Wisconsin Retirement Fund—Persons who be

came employes of water department of the city of Madison
after January 1, 1944 and who were otherwise eligible to
become participating employes under the Wisconsin munici
pal retirement fund (now the Wisconsin retirement fund),

should have been included as participating employes there
under.

Employes of such department who were included under
the retirement system of such department on January 1,
1944, were excluded as participating employes under the
Wisconsin municipal retirement fund.

August 12, 1948.

Frederick N. MacMillin,
Executive Director,

Wisconsin Retirement Fund.

You have requested an opinion from this office "as to
whether persons who became employes of the water depart
ment of the city of Madison on or after January 1, 1944
should have been included as participating employes under
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the Wisconsin retirement fund (then known as the Wis
consin municipal retirement fund) if they were otherwise
eligible."
The city of Madison became a participating municipality

under the then Wisconsin municipal retirement fund on
January 1,1944. At that time a retirement plan was in effect
for the employes of the water department of that city.

Sec. 66.90, Wisconsin statutes of 1943, relating to the
Wisconsin municipal retirement fund, provided as follows:

"(3) DEFINITIONS. The following words and phrases
as used herein, unless different meanings are plainly indi
cated by their context, shall have the following meanings
respectively:
"(a) Fund. The Wisconsin municipal retirement fund.
"(b) Municipality. Any city, or village now existing or

hereafter created within the state * * *.
«* Xi ♦

"(d) Any person who:
"1. Receives earnings out of the general funds of any

municipality or out of any special fund or funds controlled
by any municipality as payment for personal services.
"2. Whose name appears on a regular pay roll of such

municipality.
"3. Is employed in a position normally requiring actual

performance of duty during not less than 600 hours a year
in such municipality, and
"4. Has completed at least 6 months continuous service

or 12 months total service for the municipality by which
such person is employed when such person otherwise first
becomes eligible for participation in the fund;
"(e) Exceptions. The definition of employe shall not in

clude persons:
<<« * *

"2. Who are or may be included within any policemen's
or firemen's pension fund by virtue of section 61.65 or sec
tion 62.13 (9) or (10),

* *

"4. Employes other than those specified in subdivisions
1 and 2 who are included under the provisions of a retire
ment system existing in the employing municipality on the
effective date of participation of such municipality if notice
of election by the governing body of such municipality, to
exclude such persons from participation in this system, has
been received by the board prior to the effective date of par
ticipation of such municipality.
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" (f) Participating employe. Any person included within
the provisions of this fund as provided in subsection (5)
of this section.

* *

"(4) MUNICIPALITIES INCLUDED AND EFFEC
TIVE DATES, (a) Any municipality, except a city of the
first class, shall be included within, and shall be subject to,
the provisions of this fund by electing, in accordance with
this subsection. The effective date of participation of any
such municipality shall be January 1 of the year after the
year in which proper official notice of election to be included
has been received by the board.
"(b) Election by a municipality to be included within

the provisions of this fund, shall be made in accordance
with section 66.01. The governing body of any municipality
so electing shall immediately submit a certified notice of
such election to the board. Such notice must:
"1. Be in writing;
"2. Indicate the date and results of such election;
"3. Include a certification of the prior service contribu

tion rate, if any, selected as being applicable to the employes
of the municipality; and
"4. Be officially certified by the clerk of the municipality.

4: :i=

"(5) EMPLOYES INCLUDED AND EFFECTIVE
DATES, (a) All persons subject to this section shall be in
cluded within, and shall be subject to, the provisions of this
fund, beginning upon the dates hereinafter specified:
"1. All such persons who are employes of any munici

pality on the effective date of participation of such munici
pality as provided in subsection (4), beginning upon such
effective date.
"2. All such persons who become employes of any par

ticipating municipality after the effective date of participa
tion of such municipality as provided in subsection (4),
beginning upon the date any such person becomes an em
ploye."

On October 22, 1943 the city of Madison passed a charter
ordinance pursuant to the provisions of sec. 66.01 whereby
the city elected to become a participating municipality under
the Wisconsin municipal retirement fund effective January
1, 1944. Subsection (2) of the ordinance provided:

"(2) Exceptions. There shall be excepted from the provi
sions of this ordinance persons who are eligible to be in
cluded in the Teachers' Retirement Act, persons included
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within any Policemen's, Firemen's Pension Fund, persons
included under the provisions of the retirement system ex
isting in the Water Department."

The board of trustees of the Wisconsin municipal retire
ment fund received notice from the city of Madison prior
to January 1,1944 of the action taken by the city of Madison
relative to the exclusion of persons under the retirement
system existing in the water department in accordance with
sec. 66.90 (3) (e) 4. Said statute excludes certain persons
"who are included under the provisions of a retirement
system existing in the employing municipality on the effec
tive date of participation of such municipality."

It would be possible to argue that the employes of the
water department who were excluded were those who were
included under the water department retirement system on

the date of the passage of the charter ordinance inasmuch
as said system continued to be in effect on January 1, 1944.
However, it is our opinion that it was the intention of the
legislature to exclude from the Wisconsin municipal retire
ment fund all of those persons who were included under

the water department retirement system on January 1,1944
whether they came under said system before, on, or after
the date of the passage of the charter ordinance whereby
the city elected to participate in the Wisconsin municipal
retirement fund.

However, while sec. 66.90 (3) (e) 2 excluded from the
Wisconsin municipal retirement fund persons "who are or
may he included within any policemen's or firemen's pension
fund" (italics ours), subdivision 4 excludes only certain
employes "who are included" under, for example, the re
tirement system of the water department of the city of
Madison on the effective date of participation by the city,
which was January 1, 1944. Both subdivisions 2 and 4 were
passed at the same time as a part of ch. 175, Laws 1943.
The words "may be" as used in sec. 66.90 (3) (e) 2, were
construed as referring to the future in XXXII Op. Atty.
Gen. 448. By omitting the words "or may be" prior to the
word "included"' in 66.90 (3) (e) 4, while including it
under 66.90 (3) (e) 2, the legislature must have intended
to distinguish between the classes mentioned in said statutes
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in respect to exclusion from the Wisconsin municipal retire
ment fund of future entrants into such classes. The legisla
ture may have intended that all of the heterogeneous retire
ment systems referred to in sec. 66.90 (3) (e) 4 should be
liquidated eventually in favor of the newly created statutory
Wisconsin municipal retirement fund by eliminating the
possibility of recruiting new members into such former sys
tems. It is our opinion that the persons who became em
ployes of the water department of the city of Madison after
January 1, 1944 and who were otherwise eligible to become
members of the Wisconsin municipal retirement fund,
should have been included as participating employes under
such fund.

JRW

Vocational and Adult Education—Local Boards—Powers

—Local board of vocational and adult education does not

have authority to pay insurance premiums for hospital in
surance for members of its teaching staff.

August 12, 1948.

C. L. Greiber, State Director-,
Vocational and Adult Education.

You inquire whether it is legal for a local board of voca

tional and adult education, as a matter of added compensa
tion to members of full time teaching staffs, to secure for
them and pay insurance premiums on hospital insurance
from funds raised under the provisions of section 41.16
which provides for a tax levy for purposes of vocational and

adult education of not to exceed 2 mills on the dollar.

Sec. 41.16 provides:

"(1) The local board of vocational and adult education
shall annually report to the municipal clerk before Septem
ber the amount of money required for the next fiscal year
for the support of all the schools of vocational and adult
education, but not including amounts required for debt serv
ice and retirement of vocational and adult education school
bonds.
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"(2) The municipality shall levy and collect and the clerk
shall spread on the roll a tax, which together with the other
funds provided for the same purpose, shall be equal to the
amount so required by said local board, but such tax shall
not exceed 2 mills on the dollar.
n* * *

"(4) Taxes for the purposes named in this section shall
be in addition to all other taxes, and shall be for the use
and support of the schools of vocational and adult educa
tion."

The answer to your question must be determined by
reference to the provisions of sec. 41.15 which enumerates
the powers and duties of the local boards of vocational and
adult education. That section is rather long, and no useful
purpose would be served by quoting it in full. An examina
tion of its provisions does not disclose that the legislature
has granted the local boards specific authority to secure
hospital insurance for members of its teaching staff and
pay insurance premiums for such insurance coverage. No
part of that section could be construed as being broad
enough to authorize such expenditure, unless it would be
subsec. (6), which reads as follows:

"The local board of vocational and adult education shall
employ and fix the compensation of * * * teachers * *

It might be contended that the word "compensation"
could be construed as including, in addition to a specified
sum of money, hospital insurance coverage, which would
be of value. However, there is no indication that the word
"compensation" as used in sec. 41.15 (6) has any meaning
other than that given it by ordinary usage. Our court has
held that the words "compensation" and "salary" are em
ployed synonymously in the constitution. Mihvaukee Co. v.
Halsey, 149 Wis. 82, 136 N.W. 139.
In Angela v. Railroad. Commission, 194 Wis. 543, 217

N.W. 570, in referring to sec. 31.02 (5) which provided that
the commission should "fix and determine the compensation
to be paid to the state of Wisconsin for material," the court
stated at page 547:

"The words used, 'compensation to be paid,' should be
given their primary and ordinary significance and as used
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on such occasions. The word 'compensation' often occurs
in our constitution and has been held to be synonymous wim
'salary' (Mihvaukee County v. Halsey, 149 Wis. 82, 86, 87,
136 N.W. 139); and this would certainly mean money * * *.

In XXXVI Op. Atty. Gen. 28 it was held that a county
having a population of less than 250,000 has no power to
pay all or part of the insurance premiums on a policy of
group insurance issued on certain employes of the county
which would be in addition to wages paid said employes. It
was pointed out that sec. 59.08 (14) specifically granted
authority to counties having a population of 250,000 or more
to "provide * * * for group insurance for officers and em
ployes of such counties." It was also pointed out that a
county has only such authority as is conferred by statute or
necessarily implied from the powers expressly granted.

Local boards of vocational and adult education are also
purely creatures of the statute. They, too, have only such
powers as are expressly conferred or necessarily implied
from those specifically granted. See XXVI Op. Atty. Gen.
457, at 458. The legislature apparently believed that the
broad powers of the county board of Milwaukee county
were insufficient to authorize such board to make an ex
penditure for hospital insurance premiums for employes in
the absence of a specific statute such as sec. 59.08 (14). In
view of this fact and the further fact that the legislature
did not enact a statute granting similar power to local
boards of vocational and adult education, this office should

not, by construction, enlarge sec. 41.15 (6) to include such
authority.
JEW
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Marriage—Certificate of authority to solemnize mar
riages may not be issued by clerk of circuit court under
sec. 245.07, Stats., to member of a non-denominational reli
gious society who purportedly was designated by "elders"
thereof as bishop for the purpose of performing marriages.

Sec. 245.07 does not authorize clerk of the circuit court to

issue a certificate of authority to solemnize marriages to
one who has such authority by virtue of sec. 245.05.

August 13, 1948.

John S. Coleman,

District Attorney,
La Crosse, Wisconsin.

You wish to have an opinion as to whether or not the
clerk of circuit court, under sec. 245.07, Wis. Stats., would
be required to give a certificate authorizing solemnization
of marriages under the following set of facts: An undenomi
national group, having no regular minister but having six
elders who, by virtue of the authority of the group, exercise
control over the affairs of the group and appoint elders, is
desirous of obtaining a certificate so that one of the elders
may solemnize marriages. This elder has been appointed and
ordained by the other elders to act as bishop for the pur
pose of performing and solemnizing marriages. There is
no ordination procedure, but the group has chosen him as
the person to officiate at marriage ceremonies.
You enclose a copy of a document which was submitted to

your clerk of court in connection with the request for the
issuance of a certificate under sec. 245.07. This document is

a sworn statement from five persons who purport to be
"elders" of, and to represent, the "undenominational group
of Christians registered at Washington, D. C. under the
name of 'Plymouth Brethern' (a religious society) located
at the Gospel Hall, 812 Clinton Street, in the City of La
Crosse, County of La Crosse," who state that they have, "by
the authority vested in us by the Assembly of the Plymouth
Brethern, unanimously appointed and ordained 'Elder' Law
rence Uglum of the City of La Crosse, County of La Crosse
and State of Wisconsin, to act as Bishop for the purpose of
performing and solemnizing marriages in compliance with
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Chapter 245 Wisconsin Statutes, 1947," and who "hereby
certify as to his appointment and ordination and request
that a license be granted to him to perform and solemnize
marriages in the State of Wisconsin."

It does not appear whether "Elder" Lawrence Uglum
himself has made any application for the issuance of a
certificate under sec. 245.07.

Sees. 245.05, 245.06 and 245.07 provide:

"245.05 Marriages may be solemnized by any * * * or
dained minister or priest in regular communion with any
religious society and who continues to be such minister or
priest.
"245.06 In addition to the persons named in section

245.05, it shall be lawful for any licentiate of a denomina
tional body or an appointee of any bishop, while serving as
the regular minister or priest of any church of the denomi
nation to which he belongs, to solemnize marriages; pro
vided, he be not restrained from so doing by the discipline
of his denomination.
"245.07 Before any person named in section 245.06 shall

be authorized to solemnize a marriage, he shall file creden
tials of license or appointment with the clerk of circuit
court of the county in which is located the church under his
ministry, who shall record the same and give a certificate
thereof; and the place where such credentials are recorded
shall be indorsed upon each certificate of marriage granted
by anj'- such licentiate or appointee and recorded with the
same."

"Elder" Uglum is not the licentiate of a denominational
body or an appointee of a bishop serving as a regular minis
ter or priest of a denominational church, because the group
to which he belongs is non-denominational. Therefore, he is
not entitled to solemnize marriages by virtue of sec. 245.06,
and consequently a certificate of his authority to do so may
not be issued to him by the clerk of the circuit court under
sec. 245.07.

If "Elder" Uglum were an ordained minister or priest in
regular communion with a religious society and continued
to be such minister or priest, he would be authorized to
solemnize marriages under sec. 245.05; he would not need
any certificate of authority to solemnize marriages, and sec.
245.07 would not authorize the clerk of the circuit court to

issue any such certificate to him.
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Since the question is not before us, we do not determine
whether "Elder" Uglum is authorized to solemnize mar
riages under sec. 245.05. It is noted, however, that your
letter specifically states that the group to which he belongs
has no regular minister. It is also noted that the document
which was submitted by the five "elders" does not show that
they, or the "Plymouth Brethren" attempted to appoint or
ordain "Elder" Uglum as a minister, but only indicates that
the elders purported to appoint and ordain him as a bishop
for the sole purpose of performing and solemnizing mar-
riages. 4,
In XXXII Op. Atty. Gen. 105 it was held that a religious

sect which did not ordain ministers or priests nor have
licentiates or bishop's appointees, could not file credentials
under the provisions of sec. 245.07. In XXVII Op. Atty. Gen.
460 it was held that one who assumes a position of minister
of gospel but who had not been ordained or appointed by a
denominational or non-denominational group, was not au

thorized to solemnize marriages. Rowever, the latter opinion
directed attention to sec. 245.33 of the statutes, which
provides:

"No marriage hereafter contracted shall be void by rea
son of want of authority or jurisdiction in the officiating
person solemnizing such marriage, if the marriage is in
other respects lawful, and is consummated with the full
belief on the part of the persons so married, or either of
them, that they have been lawfully joined in marriage."

Before closing this opinion it is deemed advisable to refer
to sec. 245.12 of the Wisconsin statutes, which provides:

"Marriage may be validly contracted in this state only
after a license has been issued therefor, in the manner
following:
"(1) Before any person authorized by the laws of this

state to celebrate marriages (and hereinafter designated as
the officiating person), by declaring in the presence of at
least two competent witnesses other than such officiating
person, that they take each other as husband and wife; or,
"(2) In accordance with the customs, rules and regula

tions of any religious society, denomination or sect to which
either of the parties may belong, by declaring in the pres
ence of at least two competent witnesses, that they take
each other as husband and wife."
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If the Plymouth Brethren religious society has customs,
rules and regulations with respect to marriage, its members
may, under sec. 245.12 (2) validly contract marriage in
accordance with such customs, rules and regulations even
though no member of the group may be entitled to a certifi
cate of authority to solemnize marriages under sec. 245.07.
See XXXII Op. Atty. Gen. 105 at 107 and note thereto
attached.

JRW

Fnaons and Prisoners—Prison Labor—Under sec. 56.08,
Stats., every person sentenced to the county jail, for what
ever length of time, is committed to hard labor unless the
court specifies otherwise. If the prisoner has no regular em
ployment he may be employed in the jail at a reasonable
wage. If the prisoner has no dependents, his earnings are
applied first to his personal expenses and the balance is
paid one-half to the prisoner and one-half to the county
treasurer, upon his discharge. Hard labor means gainful
employment if available, but may include uncompensated

labor under sec. 56.07 if no gainful employment can be
found. If authorized by the court, the prisoner obtains di
minution of sentence for good behavior even if, due to no

fault of his own, he is not so employed.

August 14, 1948.
Elmer Honkamp,

District Attorney,
Appleton, Wisconsin.

You have requested an opinion interpreting sec. 56.08,
Stats, (the so-called Huber law). You have asked a number
of questions which will be discussed separately.

Your first question is: Is every person sentenced to the
county jail committed to hard labor unless otherwise speci
fied by the court?
This question has been answered in the affirmative by the

supreme court in a recent decision, State ex rel. Buse v.
Dreivniak, (1948) 252 Wis. 431.
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Your second question is: Does this include persons who
are sentenced for 10-, 5- or 3-day terms?

Section 56.08 (1) provides as follows:

"Any person sentenced to the county jail is committed to
hard labor unless the court specifies otherwise. The court
may order any part of the imprisonment to be in ordinary
confinement or may order his hospitalization for needed
treatment."

The statute makes no distinction as to the length of the
term being served by the prisoner. Presumably the court
might take into consideration the fact that where the term
is short it is difficult for the sheriff to make the necessary
arrangements and the amount collected might not be enough
to make employment of the prisoner worth while. In such
case the court might specify that the sentence be served in
ordinary confinement, but in the absence of such a specifica
tion in the sentence the sheriff is required to obtain employ
ment for the prisoner if he can, or arrange for him to con
tinue his regular employment during the term of his sen
tence.

Your next question is: Must they be put to work at out
side employment?

Section 56.08 (2) provides as follows:

"If the convicted person has been regularly employed the
sheriff shall arrange for a continuation of said work in so
far as possible without interruption. If not employed in any
job, the sheriff shall make every effort to secure some suit
able employment. Any prisoner so employed shall be paid
a fair and reasonable wage for such work and shall work
at fair and reasonable employment and hours per day and
per week."

You will note that the first thing to be considered by the
sheriff is whether the prisoner has regular employment and
it is possible for him to continue in that employment while
serving his term. If so, it is his duty to arrange for such
continuation of regular employment. In other cases it is the
duty of the sheriff to attempt to secure suitable employment.

Before its revision in 1947 the statute did not provide
for continuing the prisoner's regular employment but made
it the duty of the sheriff to make contracts in writing for
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the employment of such prisoners "if not employed in doing
work for the county" and further provided that if the
prisoner worked for the county he was to be paid either for
his own use or that of his dependents as the case might be,
$1 for each day of such labor. Sec. 56.08 (5) and (6), Stats.
1945. The present statute does not expressly refer to work
for the county, which might include work done in the jail
itself. However, the general language of the present statute
is broad enough to include work for the county, including
employment inside the jail, and no reason is apparent why
the legislature would desire to eliminate such an obvious
form of employment. In case the prisoner is employed doing
labor in the jail or on other county work he would be en
titled under sec. 56.08 (2) to "a fair and reasonable wage
for such work." In such case it would be necessaiy for the
sheriff to make an arrangement with the county board as to
how much prisoners should be paid for their labor. One
dollar for an 8-hour day would not appear to be a reasonable
wage in these times.
The answer to your question therefore is that if the

prisoner does not have regular employment outside the jail
and if employment in the jail is "suitable" for him, then
he need not be employed at outside employment but he
must be paid a reasonable wage for work done by him in
the jail at a rate to be agreed on between the sheriff and
the county board.
Your next question is: If the person committed to jail is

a single man with no dependents, is the sheriff to pay the
prisoner's board and personal expenses and then turn over
one-half of the remainder to the county as its property,
under subsection (4) ?

Subsection (4) provides as follows:

"The earnings of the prisoner shall be collected by the
sheriff. From such earnings the sheriff shall, to the extent
directed by the court, pay the prisoner's personal expenses
and the support of his dependents, if any. Any balance shall
be retained until his discharge, whereupon one-half of such
balance shall be paid to him and the remainder paid into
the county treasury for the use of the county."

Laws 1945. '•h. 185, sec. 5, added to the former sec. 56.08
a specific provision for the disposition of the earnings of
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single persons without dependents. Present subsee. (4)
quoted above provides for payment for the support of "his
dependents, if any." Thus it is clear that the statute still
applies to a man without dependents and the disposition to
be made of his earnings is as indicated in your question,
namely, first deduct the cost of his personal expenses and
then pay one-half the remainder to the prisoner and the
balance to the county treasurer. But the amount to be
deducted for personal expenses would in such case be deter
mined by the court.
Your next question is: What is hard labor as used in this

section?

It seems apparent that the term "hard labor" as used
in subsec. (1) means the regular employment of the pri
soner or such gainful employment as the sheriff is able to
obtain for him.

If the sheriff, after making "every effort to secure some
suitable employment" as required by sec. 56.08 (2), is
unable to do so, then it would appear that the prisoner
could be put to work on a county farm or forestry project
under sec. 56.07. Such labor is required to be done "without
compensation" by sec. 56.07 (2). But where the prisoner has
regular outside employment which it is possible for him to
continue while serving his sentence, sec. 56.07 would not
apply. Cf. State ex rel Buse v. Drewniak, (1948) 252 Wis
431, 485-6.

Your last question is: If the sheriff cannot get employ
ment for a prisoner in for a 10-day term, is such prisoner
still to get the benefit of subsec. (5), when through no
fault of the prisoner he was not put to gainful employment?

Subsec. (5) of sec. 56.08 provides as follows:

"If approved by the committing court, the prisoner ob-
tains a diminution of one-fourth of his term if his conduct,
diligence and general attitude merit such diminution."

This language may be contrasted with the first sentence
of sec. 56.08 (4), Stats. 1945, which provided as follows:

"Every prisoner employed under the provisions of this
section who shall perform faithfully all the duties assigned
to him shall, for willingness, industry, and good behavior in
such performance, be credited with one-fourth of the time
of his sentence."
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Under the former law it was clear that to obtain a di
minution of time the prisoner had to be employed under
the Huber law. If the statute as repealed and recreated in
1947 were merely a revision of the former law it would
be subject to the rule that "revisions of statutes do not
change the meaning of the statutes revised, unless the
intent to change their meaning necessarily and irresistibly
follows from the changed language." State v. Maas, (1944)
246 Wis. 159, 164 and cases cited. However, the "committee
comment" appended to that part of the bill which changed
sec. 56.08 in 1947 (quoted in the 1947 Stats., p. 834) shows
that the "revision" was intended to change the law in sev
eral respects (not specified in the comment) "to bring it up
to date." Subsec. (5) does not in terms require that the
prisoner be employed to obtain a diminution of his sen
tence, as the former law did. Laws of this kind are to be
construed most strongly in favor of liberty. We conclude
that the prisoner is entitled to the credit for good behavior
whether employed or not, if authorized by the court.
WAP

Criminal Law—Gambling Devices—Game of "money-
pitch" cannot safely be declared lawful as a game in which
the results are not left to chance.

August 17, 1948.

ARTHUR C. SNYDER,

District Attorney,
Hartford, Wisconsin.

You inquire whether the following described game is legal
under the Wisconsin statutes: The game is commonly known

as "money-pitch." Within a stand so constructed that there
is a counter on each side approximately four feet above the
ground, there is a table. The top of the table is about one
square yard in size and is approximately three feet above
the ground. On the top of the table nickels, dimes, quarters
and half-dollars are placed. For a sum of money, usually 10
cents, a player is given 3 rings. The diameter of the rings
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measures approximately 2 inches. The player tosses one
ring at a time at the coins on the table in an effort to have
the ring completely surround a coin. If he succeeds, the
player is awarded the coin that the ring has surrounded.
Your question requires a determination of whether the

game described is a game of skill or a game of chance.
The applicable statute, sec. 348.07, provides in part:

"(1) Any person who shall set up, keep, manage or use
any * * * device, scheme, contrivance or thing of any name
or description adapted, suitable, devised or designed, or
which can or shall be used for gambling purposes and in
duce, entice or. permit any person to gamble, bet or play
for gain with, at, or upon, or by means of, such * * * device,
scheme, contrivance or thing, * * * shall be punished * *

In the construction of this statute it has uniformly been
held that if a game is in fact a game of skill it is not unlaw
ful ; if, on the other hand, it is a game of chance, then it is
unlawful and in violation of the statute. A game of chance
is a game in which the results of the play "depend more
largely upon chance than skill." 1912 Op. Atty. Gen. 256,
quoted with approval XXIX Op. Atty. Gen. 206-207. In
applying this rule this office has held that pinball machines
are games of chance for the reason that even though the
players may acquire some skill in the use of the machines,
"there is still a predominance of chance in the game because
the pins are so placed that it would seem impossible to pre
dict the course of a ball even using approximately the same
force as on a previous play." XXIV Op. Atty. Gen. 536 at
" 537. In the early opinion above referred to, 1912 Op. Atty.
Gen. 256, it was held that the game of ring toss and similar
games are games of skill and not games of chance.
Applying the foregoing considerations to the game of

"money-pitch" played in the manner you have described,
it would seem that we cannot safely say in advance that the
game is one of skill where nothing is left to chance and
therefore is lawful. While there is some analogy with the
game of ring toss, the set-up of the table and the different
values of the coins placed thereon are clear evidence that
there is a substantial amount of chance involved in that
no one would reasonably attempt to ring a nickel or dime
when he had an opportunity to ring a coin of greater value,
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and, if a player's initial aim were faulty, he would still
have several chances of having his pitch roll upon one of
various other coins of differing value, and it is this chance
of winning in the event the intended aim fails that renders
substantial inducement to play the game.

It seems reasonable to assume that in a game of this type
the vast majority of probable customers would have no
familiarity therewith and no skill, and hence the results of
their play would depend upon pure chance.

While in any prosecution for conducting a game of this
nature it may be assumed that the defendant would claim
as a defense that the game was in fact one of skill, that
defense would present an issue of fact for the jury or other
trier to be resolved upon proof in the customary manner.
RGT

State Treasurer — Intoxicating Liquors — Licenses and
Permits—Warehouse Liquor Permit—In the administration
of sec. 176.05 (Id), Stats., relating to warehouse liquor
permits the state treasurer is not required to determine that
the applicant for such a permit has been first licensed and
bonded under sec. 100.13, the general statute relating to
public warehousemen, the administration of this section
being under the jurisdiction of the state department of
agriculture.

August 18, 1948.
John W. Roach, Chief,

Beverage & Cigarette Tax Division.

You have requested our opinion on the following ques
tions :

1. To whom is the state treasurer required to issue a
public warehouse liquor permit?

2. Does this section of the statutes require the state treas
urer to issue a public warehouse liquor permit to any in
dividual, firm or corporation that may apply for such per
mit, or is issuance limited to persons who hold a state
bonded warehouse permit issued by the department of
agriculture?
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3. Does this section require the state treasurer to issue
a public warehouse liquor permit to any individual, firm,
or corporation making application, and if such permit is
issued may the holder thereof store intoxicating liquors or
fermented malt beverages for any individual, firm or cor
poration that may wish to store intoxicating liquors or fer
mented malt beverages in such licensed public warehouse?
The general statute concerning "warehousemen" and the

licensing and bonding of public warehouses is sec. 100.18,
Stats. "Warehouseman" is defined in this section as follows:

"(1) (a) 'Warehouseman' as used in this section ex
cludes: municipal and railroad corporations ; those licensed
under sections 99.02 and 126.07; co-operative associations
storing farm products and merchandise for members; those
who own and use warehouses for storage of manufactured
dairy products, or canned produce and dairy products, man
ufactured by them; and field warehouses. It includes every
other person who stores property for hire."

The statute pertaining to public warehouse liquor permits
is sec. 176.05 (Id), which reads as follows:

"The state treasurer shall also issue a 'public warehouse
liquor permit.' The holder of such permit shall be entitled,
subject to rules and regulations issued by the state treas
urer, to store and warehouse intoxicating liquors and fer
mented malt beverages in premises of the public warehouse
so licensed. Such permit, however, shall not authorize the
sale of any intoxicating liquor or fermented malt beverages.
The annual fee for such permit shall be one hundred dollars
for each place licensed and shall be paid into the state treas
ury and credited to the general fund. No public warehouse
shall store or warehouse intoxicating liquor or fermented
malt beverage without such permit."

Sec. 100.13 is entirely under the jurisdiction of the state
department of agriculture and the determination of who
must comply with the provisions of that section rests with
that department rather than the state treasurer. Only per
sons complying with the provisions of sec. 176.05 (Id) may
store and warehouse intoxicating liquors. It is unnecessary

to decide here, and we express no opinion on the question,
whether the holder of a warehouse liquor permit under sec.
176.05 (Id) must also have a general warehouse license and
bond under sec. 100.13. Initially at least that is a question
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for the state department of agriculture to determine and if
it determines that both licenses are necessary the responsi
bility for insisting upon compliance with sec. 100.13 will be
theirs rather than yours.

There is nothing in sec. 176.05 (Id) which requires as a
prerequisite to the issuance of a warehouse liquor permit
that the applicant furnish the state treasurer with evidence
that he has been licensed and bonded under the provisions
of sec. 100.13. No such requirement is to be implied under
the rule that:

"Statutes and ordinances imposing licenses and business
taxes are generally to be construed liberally in favor of the
citizen and strictly against the government, whether state
or municipal, especially where they provide penalties for
their violation. Accordingly, if the enactment is not clear and
positive in its terms, or if it is reasonably open to different
interpretations through the indefiniteness of its provisions,
every doubt as to construction must be resolved in favor of
the one against whom the enactment is sought to be applied.
"In order to authorize a license tax, an act or ordinance

must show a plain intent to include the particular license
within its terms, and its pi'ovisions must not be extended by
implication beyond the clear import of the language used
so that no one can be held to the payment of the tax
unless he comes clearly within the terms of the particular
act or ordinance. * * *" 53 C.J.S. 495-6

Sec. 176.05 (Id) was created by sec. 2 of ch. 217, Laws
1935. Sec. 100.13 was originally sec. 99.32, created by ch.
456, Laws 1933. It is a general statute whereas sec. 176.05

(Id) is a special statute relating solely to intoxicating
liquors and fermented malt beverages. The conditions and

circumstances relating to the warehousing of these com
modities were apparently such as to indicate to the legisla
ture that they should be subject to special rules and regula
tions of the state treasurer who is vested with considerable

jurisdiction over these commodities under the provisions of
ch. 176.

If the legislature had intended that every holder of a
public warehouse liquor permit under sec. 176.05 (Id)
should first qualify by having a public warehousing license
and bond under sec. 100.13, it could easily have said so, and
in the absence of such language your administration of sec.
176.05 (Id) is entirely independent of any provisions of
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sec. 100.13, the administration of which rests with the state
department of agriculture as above indicated.

This covers the questions you have raised generally. Sec.
176.05 (Id) contains no restrictions as to who shall be
licensees nor as to whom the licensee may serve. It is as
sumed, of course, that the licensee and his customers are to
observe all other applicable statutes relating to beer and
intoxicating liquor and that any violations thereof are to
be dealt with as provided by law. Such violations, however,
are to be handled under the specific statutory provisions
relating thereto rather than under sec. 176.05 (Id).
WHR

Automobiles wnd Motor Vehicles—Sale of Used Taxicabs
—Constitutioiml Law—Person who sells automobile which

he knows was formerly used as taxicab, without making
sure that notice to that effect is stamped on certificate of
title, violates sec. 85.04 (2), Stats., even though he is not
aware that the required notice has not been stamped on the
certificate.

Seller of vehicle has no standing to raise question
whether sec. 85.04 (2), Stats., is unconstitutional because it
applies only to purchasers resident in this state, in alleged
violation of art. IV, sec. 2, United States constitution.

Sec. 85.04 (2), Stats,, is not invalid as containing un
warranted classification by reason of applying only to taxi-
cabs and not to other types of vehicles which niay also
have been given hard use.

August 20, 1948.
John S. Barry,

Deputy District Attorney,
Milwaukee, Wisconsin.

You have requested an opinion regarding the interpreta
tion and validity of subsec. (2) of sec. 85.04, Stats., with
reference to the following facts: B purchased an automo
bile which had previously been used as a taxicab from a used
car dealer, and the certificate of title which was given to
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him contained the notice required by subsec. (2) of sec.
85.04, Stats. The certificate was duly assigned, and B made
application on the certificate transferred. The motor vehicle
department neglected to stamp the taxicab notation on the
certificate of title which was sent to B. Later B sold the
automobile to L and assigned the certificate over to him
without— so he says—checking to see that it was properly
stamped. After L had purchased the automobile, he took it
to a garage for some repairs and the garageman called his
attention to the fact that there were indications that it had
been used as a taxi. L has now requested that you issue a
warrant for B under sec. 85.04. B claims that he did not
intend to violate the law but relied on the assumption that

the certificate had been properly stamped by the motor
vehicle department, and he also contends that sec. 85.04 (2)
is unconstitutional.

Your first question is whether B violated the law in fail
ing to check his certificate and return it to the motor
vehicle department for correction by stamping with the
taxicab notation before selling the vehicle.

Subsec. (2) of sec. 85.04 Stats, provides:

"No person, firm or corporation shall knowingly offer for
sale or exchange in this state to any resident thereof any
motor vehicle which was previously licensed and used as a
taxicab or for public transportation until the certificate of
title for such motor vehicle shall have been surrendered to
the motor vehicle department and until the motor vehicle
department has stamped in a conspicuous place on such
certificate of title the words 'This motor vehicle has pre
viously been used as a taxicab or for public transporta
tion.' "

The use of the word "knowingly" in a statute is gener
ally construed to import the element of seienter, or the per
ception of the facts requisite to the crime. 14 Am. Jur. 786;
23 Words and Phrases (Perm. Ed.) 568-570, 1948 Pocket
Supp., p. 172; Black, L. Die. (3rd ed.), p. 1059. Sdenter
signifies the defendant's previous knowledge of a state of
facts which it was his duty to guard against and his omis
sion to do which has led to the injury complained of. Gi'um-
md V. Becker, (1940) 294 Mich. 71, 292 N.W. 562, 564,
citing 56 C, J. 863.
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In the situation here presented, B knew that the motor
vehicle had been used as a taxicab. Under subsec. (2) of sec,
85.04, Stats., it was his duty to have his certificate of title
properly stamped before he sold the automobile. The statute
requires not only that the certificate be surrendered to the
motor vehicle department but also that the prescribed words
be stamped upon the certificate in a conspicuous place before
the vehicle is sold. Patently, B is not entitled to set up as a
defense the claim that he relied upon the motor vehicle
department's properly stamping the certificate. It was his
duty, before he resold the automobile, to check the certifi
cate, assure himself that it had been properly stamped, and
then to assign his certificate of title as per sec. 85.01 (8)
(a), Stats.
Ignorance or mistake of fact may be proved to negative

intent, but "the error must be non-negligent. If there be
opportunity to dispel it and this opportunity is not used,
the delusion is no defense." 1 Wharton, Grim. Law (12th
ed. 1932), §107, pp. 151-152. See also, 15 Am. Jur. 10. Here,
B clearly had the opportunity to ascertain whether the cer
tificate had been properly stamped. This was not a "sin
cere mistake of the law or error in judgment," as in Byrne
V. State, (1860) 12 Wis. *519, *527. Rather, there was a
failure to exert the requisite bona fide effort to discharge
his duty according to the best of his knowledge and ability,
as established by the court in the Byrne case in its inter
pretation of the term "knowingly." It is our opinion that B
violated the law by selling the automobile without first
checking the certificate of title to see that it was properly
stamped.
Your second question is whether subsec. (2) of sec. 85.04,

Stats., violates art. IV, sec. 2 of the United States constitu
tion, which provides:

"The citizens of each state shall be entitled to all privi
leges and immunities of citizens in the several states."

It is not necessary in this opinion to pass upon the con
stitutionality of the statute as regards its possible dis
crimination against nonresidents since B is in no position to

raise the issue. It is a well-established rule that "a person
who is seeking to raise the question as to the validity of a
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discriminatory statute has no standing for that purpose
unless he belongs to the class which is prejudiced by the
statute." 11 Am. Jur. 759. State ex rel. Kellogg v. Currens,

(1901) 111 Wis. 431, 442, 87 N.W. 561, 56 L.R.A. 252;
Benz V. Kremer, (1910) 142 Wis. 1, 5, 125 N.W. 99, 26
L.R.A. (NS) 842; Will of Heinemann, (1930) 201 Wis. 484,
490, 230 N.W. 698; State v. Arnold, (1935) 217 Wis. 340,
348, 258 N.W. 843; Anderson v. State, (1936) 221 Wis. 78,
88-89, 265 N.W. 210; Jos, Schlitz Brewing Co, v. Milwau
kee, (1939) 232 Wis. 118, 124, 125, 286 N.W. 602, 122
A.L.R. 1431; Vieau v. Common Council, (1940) 235 Wis.
122, 125, 292 N.W. 297; 16 C.J.S. 179; 2 Sutherland, Statu
tory Construction (3rd ed.) 190. Thus, residents of a state
cannot attack the constitutionality of a statute on the
ground that it discriminates against nonresidents. 11 Am.
Jur. 757-758.

It is true that B is adversely affected by the statute, since
he is in danger of prosecution thereunder, but he is not
adversely affected by that provision in the statute which is
alleged to be discriminatory. "Even though a person may
come within the main purpose of a statute, he has no stand

ing to raise constitutional questions which do not directly

affect him." 11 Am. Jur. 752. See also, Vieau v. Common
Council, supra, and cases there cited.

These considerations make it unnecessary to discuss rea
sons which may be urged in support of the classification in
favor of resident purchasers, who are likely to use the
vehicles on the highways of this state. Actually, the dis
crimination stems from the history of the statute, which
was originally designed to protect residents purchasing used
automobiles formerly licensed in other states and was a part
of the law relating to the registration of such vehicles
when sold to Wisconsin residents. See Laws 1935, ch. 537.

Another question you raise is whether subsec. (2) of sec.
85.04, Stats., is based upon a proper classification, namely
the classification of taxicabs as opposed to other types of
vehicles which may receive hard usage. The rule is generally
stated to be that the legislature need not cover the whole
field of possible abuses. In Whitney v, California, (1927)
274 U.S. 357, 370, the court held:
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"A statute does not violate the equal protection clause
merely because it is not all-embracing. Zucht v. King, 260
U.S. 174,177, 67 L. ed. 194,198, 43 Sup. Ct. Rep. 24; James-
Dickinson Farm Mortg. Co. v. Harry, Jan. 10, 1927 [273
U.S. 119, ante, 569, 47 Sup. Ct. Rep. 308]. A state may prop
erly direct its legislation against what it deems an existing
evil without covering the whole field of possible abuses. Pat-
sone V. Pennsylvania, 232 U.S. 138, 144, 58 L. ed. 539, 543,
34 Sup. Ct. Rep. 281; Farmers & M. Bank v. Federal Reserve
Bank, 262 U.S. 649, 661, 67 L. ed. 1157,1164, 30 A.L.R. 635,
43 Sup. Ct. Rep. 651; James-Dickinson Mortg. Co. v. Harry,
supra. The statute must be presumed to be aimed at an evil
ivhere experience shows it to be most felt, and to be deemed
by the legislature coextensive with the practical need; and
is not to be overthrown merely because other instances may
be suggested to which also it might have been applied;
that being a matter for the legislature to determine unless
the case is very clear. Keokee Consol. Coke Co. v. Taylor,
234 U.S. 224, 227, 58 L.ed. 1288, 1289, 34 Sup. Ct. Rep. 856.
And it is not open to objection unless the classification is so
lacking in any adequate or reasonable basis as to preclude
the assumption that it was made in the exercise of the legis
lative judgment and discretion. Stebbins v. Riley, 268 U.S.
137, 143, 69 L.ed. 884, 889, 44 A.L.R. 1454, 45 Sup. Ct. Rep.
424; Graves v. Minnesota, Nov. 22, 1926 [272 U.S. 425,
ante, 331, 47 Sup. Ct. Rep. 122]; Swiss Oil Corp. v. Shanks,
Feb. 21, 1927 [273 U.S. 407, ante, 709, 47 Sup. Ct. Rep.
393]." (Italics ours.)

This general rule was followed in Ed. Schuster &. Co. v.
Steffes, (1941) 237 Wis. 41, 55, 295 N.W. 737, 133 A.L.R.
1071, wherein the court stated:

"The next question is whether sec. 100.15 (2), Stats., is
fatally discriminatory in failing to include within its pro
hibition all cash discounts. We conclude that this question
must receive a negative answer. In the first place, 'if the
legislature shares the now prevailing belief as to what is
public policy and finds that a particular instrument of trade
war is being used against that policy in certain cases, it may
direct its law against what it deems the evil as it actually
exists without covering the whole field of possible abuses,
and it may do so none the less that the forbidden act does
not differ in kind from those that are allowed.' Central Lum
ber Co. V. South Dakota, 226 U.S. 157, 160, 33 Sup. Ct. 66,
57 L. Ed. 164, 42 L.R.A. (N.S.) 804." (Italics ours.)

Classification may rest upon the nature of the business in
which motor vehicles are used, and a statute is not dis-
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criminatory because it provides for regulation of only one
of several distinct classes of vehicles kept for hire. 12 Am.
Jur. 204.

In Mehlos v. Milwaukee, (1914) 156 Wis. 591, 604-605,
146 N.W. 882, the Wisconsin court pointed out:

"The fact that many of the things which the ordinance
was designed to guard against may occur as well at a dance
where patrons attend by invitation, and that dances may be
held at places and under conditions quite similar to those
of such public dances as are within the ordinance, is not
fatal to the classification. It is generally the case that a
classification cannot be made so as to make a definite line
within which may be seen all the dangers to be guarded
against and without which there are no such dangers. The
best that can be done is to keep within the clearly reason
able and practicable. That is accomplished where there are
such general characteristics of the members of the class as
to reasonably call for special legislative treatment. That
may be true, generally, and yet some of such characteristics
sometimes be found to exist outside of the boundaries of
the class. Exactness in division is impossible and never
looked for in applying the legal test. All that is required
is that there must be, in general, some reasonable basis on
general lines for the division, all reasonable doubts to be
resolved in favor thereof. There ends the judicial and com
mences the legislative function, each being dominant in its
particular field."

See also: Wis. Asso. of Master Bakers v. Weigle, (1918)
167 Wis. 569, 168 N.W. 383; Day-Be')'gwall Co. v. State,
(1926) 190 Wis. 8, 23, 207 N.W. 959; Caeredes v. Platte-
ville, (1933) 213 Wis. 344, 351, 251 N.W. 245, 91 A.L.R.
308; State v. Potokar, (1944) 245 Wis. 460, 466, 15 N.W.
(2d) 158.

It is readily apparent that it was reasonable, therefore,
to confine the classification of the statute to taxicabs as
one type of motor vehicle which received hard usage; the
fact that such regulation might well have been applied to
other vehicles is immaterial.

CH:WAP
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Automobiles and Motor Vehicles—Insane—Licenses and
Permits—Driver's License—Superintendent of mental hos
pital has no authority to seize and forward to motor vehicle
department the operator's license found among the effects
of a patient. The fact that under sec. 85.08 (6), Stats., no
license may be issued to such person does not warrant the
confiscation of such license previously validly issued, with
out resort to the procedure set forth in sec. 85.08 (33).

August 20, 1948.

H. B. Evans,
Director of Administration,

State Department of Public Welfare.

You state that the superintendent of Winnebago state
hospital frequently receives requests from the motor vehicle
department that he send to the department the driver's
license of a newly admitted patient if it can be found in his
or her personal effects. The superintendent inquires whether
he has authority to confiscate personal effects of a patient
in that manner.

We have been supplied with a form of the letter which
the motor vehicle department sends to hospital superin
tendents in that connection, which reads as follows:

"Dear Sir:

"We are in receipt of information that of
was committed to your institution on

as

"Our records show that operator's license number
was issued him her on If it can be found
among his her personal effects at the institution, please
attach it to the enclosed carbon copy of this letter and re
turn it to us. If it cannot be found among his her personal
effects, please furnish below the name and address of the
person who may be able to return it to us.
"We assure you that your assistance to us in this matter

is sincerely appreciated and are enclosing an explanation of
how the inmate may secure return of the license upon
release from the institution.

"Very truly yours,
/s/ "B. L. Marcus

Commissioner"
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Section 85.08 (6), Stats., provides in part as follows:

"The department shall not issue any license hereunder:
<** * *

"(d) To any person as an operator who is an habitual
drunkard or who is addicted to the use of narcotic drugs,
unless at the time of the application he has been legally
declared to have recovered, or, in case he has been in
stitutionalized, unless he exhibits the certificate of the
superintendent that he has recovered or has been absolutely
or conditionally released from the institution and, in his
opinion, is competent to drive a motor vehicle, and then
only in the discretion of the commissioner;
"(e) To any person who has been adjudged mentally ill

or mentally deficient, unless at the time of the application
he has been judicially declared restored to competency, or
exhibits the certificate of the superintendent that he has
recovered or has been released from a hospital for the men
tally ill or mentally deficient, absolutely or conditionally or
on temporary discharge, and that, in his opinion, he is com
petent to drive a motor vehicle and then only in the discre
tion of the commissioner;
"(f) To any person who is afflicted with or suffering

from any mental or physical disability or disease such as to
prevent him or her from exercising reasonable control over
a motor vehicle;"

While the statute just quoted prohibits the issuance of
licenses to the persons of the classes mentioned, we are
unable to find any statutory authority whereby the com
missioner has power to confiscate a license from a person
who has fallen into one of those classes after the license

was validly issued to him. The statutory procedure in such
cases is provided by sec. 85.08 (33) which reads as follows:

"The commissioner having good cause to believe that a
licensed operator is incompetent or otherwise not qualified
to be licensed, may upon written notice of at least 5 days
to the licensee require him to submit to an examination.
Upon the conclusion of such examination the commissioner
shall take action as may be appropriate and may require the
surrender of such license of such person or permit him to
retain such license subject to any restriction he may order.
Refusal or neglect of the licensee to submit to such examina
tion shall be grounds for requiring the surrender of such
license."
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Therefore, we are forced to conclude that the practice
of the motor vehicle department is not warranted by any
statute and that the superintendent of a mental hospital has
no authority to comply with the request of the commis
sioner.

WAP

Detectives—Licenses and Permits—Agency and employes
thereof engaged in the business of theater checking must
be licensed as private detectives.

August 23, 1948.

William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

You inquire whether an agency and its employes who
are engaged in the business of checking theaters for the
purpose of observing the operations and honesty of the
cashier and ticket taker and to determine the number of

patrons who enter the theater must be licensed as private
detectives under sec. 175.07, Stats.
In our opinion an agency so engaged must obtain a license

as a principal under sec. 175.07 (5) and each employe must
also be licensed under that section.

The controlling statute provides:

"175.07 (1) No person shall act or hold himself out as
a private detective, private police, or private guard, nor
shall any person solicit business or perform any service in
this state as a private detective, private police, or private
guard, or receive any fees or compensation whatever for
acting as private detective, private police or private guard
for any person, firm or corporation, without first having
obtained the license and filed the bond provided for in this
section. * * *"

This statute has been the subject of construction in various
opinions of our office including, among others, XX Op.
Atty. Gen. 590, XXVIII Op. Atty. Gen. 485, and XXXVI
Op. Atty. Gen. 322. On the basis of these opinions and the
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authorities therein referred to, it is now established that a
private detective is characterized by three primary qualifica
tions: (1) He is an unofficial person, that is, he is not an
officer or employe of any governmental agency; (2) He is
engaged in obtaining information in secret, that is, without
the knowledge of the persons being observed; (3) His in
formation is obtained for and transmitted to a third party
employer.

It clearly appears that a theater checker meets all three
of these qualifications and hence must be deemed to be a
private detective.
The necessity of obtaining a license on behalf of the

principal agency is established in XXVII Op. Atty. Gen.
686. The necessity of obtaining a license for each individual
employe of such agency is also established by that opinion
and by XIX Op. Atty. Gen. 60.
RGT

Public Oncers—Compatibility—Counties—Board Mem
ber—Schools and School Districts—Director—Offices of

city supervisor and director of common school district are

compatible.
Opinion in XXXV Op. Atty. Gen. 871 explained.

August 23, 1948.
Allan Stranz,

District Attorney,
Crandon, Wisconsin.

You ask whether the office of city supervisor who rep
resents a wai'd of the city of Crandon on the county board as
provided by sec. 59.03 (2) (b) is compatible with the office
of director of the Crandon joint school district No. 1, which
we understand is a common school district.

You state that you believe the offices are compatible and
we agree. In XXXV Op. Atty. Gen. 371 the opinion holds
that the office of county board member and member of a
school board are compatible. After stating the general rule
as to when incompatibility of office exists, the opinion con
tinues :
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"In the light of the foregoing rule we have been unable
to find any functions imposed upon a common school board
or the county board of supervisors by their respective con
trolling statutes which would render membership on one
incompatible with membership on the other. In this con
nection it must be pointed out that membership on a town
or village board, or named city council is incompatible with
membership on a school district board for the reason that
sec. 40.30, Wis. Stats., grants power to such boards to
create, alter, consolidate or dissolve school districts. The
existence of such power might give rise to a conflict of
interest in the event that a person was a member of a
board named in sec. 40.30 and also a school district board,
XIX Op. Atty. Gen. 125. The county board has no similar
powers. The only powers of the county board which might
result in a conflict of interest are those set out in sec. 59.07,
subsections (13) and (22). The powers granted the county
board affecting schools under these two subsections are so
nearly ministerial that no conflict of interests could be held
to arise under the rule above quoted."

The conclusion reached in the foregoing opinion must,
of course, be limited to members of the county board other
than those who are members by virtue of the fact that they
are town chairmen. Sec. 59.03 (2) (a). The reason is that
a town chairman is also a member of the town board (sees.
60.19, 60.29) and hence is a member of a municipal govern
ing body which has power to create, alter, consolidate or
dissolve school districts as provided by sec. 40.30 (1).
The situation presented by your inquiry involves a city

supervisor who is not the member of any board which would
have any power to create, alter, consolidate or dissolve
school districts. We have been unable to find any duty im
posed upon the city supervisor mentioned in your inquiry,
as member of a county board or otherwise, which would
create such conflict with his duties as director of the school
district mentioned in sec. 40.09 or as member of the board

for said school district, as would render the two offices
incompatible.
In XIX Op. Atty. Gen. 868 it was also ruled that the

office of village supervisor and member of the village school
board were compatible.
WET
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Aeronautics Commission—Flight School Trainees—In
surance—Students at flight training schools are not em

ployes or members of an association on whom group acci

dent and health insurance may be written.

August 23, 1948.
Morvin Duel,

State Insurance Commissioner.

You state that the requirements of the Wisconsin state
aeronautics commission make the following provision with
reference to insurance required of flight school operators,

"Flight school operators shall be required to maintain
insurance in amounts not less than $25,000/$50,000 public
liability coverage, $25,000 property damage, and also to
provide insurance protection for the trainee in the amount
of $2,500 for each death or dismemberment and $2,000 for
medical care and hospitalization. Evidence of compliance
from the Insurance company shall be furnished to the Aero
nautics Commission prior to contracting for veterans' flight
training."

You inquire whether insurance companies may issue group
insurance to flight trainees participating in this program
either under sec. 204.31 (13) or under sec. 201.04 (5).
The applicable portion of sec. 204.31 (13) provides:

"(a) Group accident and health insurance is declared
to be that form of accident and health insurance covering
not less than 10 employes or members, including employes
of members, and which may include the employe's or mem
ber's dependents, written under a master policy issued to
any governmental corporation, unit, agency or department
thereof, or to any corporation, copartnership, individual
employer, or to any association, including a labor union,
upon application of an executive officer or trustee of such
association or labor union having a constitution or by-laws,
and formed in good faith for purposes other than that of
obtaining insurance, where the officers, members, employes
or classes or department thereof, may be insured W their
individual benefit and which may include the individual's
dependents. * * *"

You will note under this provision that two principal groups
of persons are eligible for participation in group accident
and health insurance. These are (1) employes of any person.
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natural, corporate or governmental, and (2) members of
any association. It is obvious that the students at a flight
school are not employes of that school and hence cannot
come under the first classification. In our opinion, neither
are they members of any association having a constitution
and by-laws formed in good faith for purposes other than
that of obtaining insurance and hence they do not come
within the second classification. Accordingly, such students
are not persons to whom group insurance may issue under
the above section.

Section 201.04 (5) in specifying one of the purposes,
among others, for which insurance companies may be
formed, provides:

"Liability Insurance.—Against loss or damage by the
sickness, bodily injury, or death by accident of any person
and against loss or damage to the property of any person
by accident, for which loss or damage the insured is liable;
and against expense (other than loss of time) arising out
of sickness, bodily injury or death with respect to which
the insurer assumes an obligation to pay to (a) persons
other than the insured, or (b) to the insured and others,
irrespective of the legal liability of the insured for such
expense in any case where persons other than the insured
are covered, but the provisions of section 204.31 shall not
apply to such obligation to pay when assumed as a part of
or as supplemental to bodily injury liability insurance."

This provision, as is indicated by its subtitle, deals princi
pally with liability insurance, that is, where the person
insured, the flight school operator, would be liable to re
spond in damages for the sickness, bodily injury or death
for which recovery is sought. It is clearly not the intention
of the regulations of the state aeronautics commission to
provide insurance coverage only in those cases where a
cause of action is available against the operator of the flight
school. This provision on liability insurance in addition
authorizes insurance against expenses arising out of sick
ness, bodily injury or death which may be paid to persons
other than the insured, but it appears that a policy provid
ing for such expenses is subject to the provisions of sec.
204.31 except when it is provided in conjunction with a
liability policy in favor of the insured flight school operator.
Insurance for expenses only would not fulfill the require-
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ment of the stated sum of $2,500 for death or dismember
ment set forth by the Wisconsin state aeronautics commis
sion. Accordingly, it does not appear that insurance of the
type required can be written under the provisions in sec.
201.04 (5). Such coverage can best be obtained by individ

ual policies provided under sec. 204.31.
RGT

Public Officers—Compatibility—OH Inspection—Deputy
Inspector—Justice of the Peace—A deputy oil inspector
occupies an office. Sees. 168.02, 168.03, Stats.
The office of deputy oil inspector is incompatible with that

of justice of the peace of a village where the legislature
has not divested said justice of the peace of jurisdiction
given by general statutes.

August 23, 1948.
Lawrence C. Whittet, Supervisor,

State Oil Inspection Bureau.

You ask whether a state deputy oil inspector may accept
an appointment as justice of the peace in a village.

Correspondence attached to your request indicates that
the deputy oil inspector involved is not interested in accept
ing such an appointment if his position as deputy oil inspec
tor will be jeopardized. This will happen if the positions of
deputy old inspector and justice of the peace are public
offices and are incompatible. State ex rel. Stark v. Hines,
194 Wis. 34; XXXI Op. Atty. Gen. 230, 231. Such result
will also follow if there is a statute or other requirement
which prohibits a deputy oil inspector from occupying any
other office or employment.
A justice of the peace holds an office. Martin v. Smith, 239

Wis. 314, 333. While the question cannot be considered
settled in the absence of a determination by our supreme
court, we are of the opinion that a deputy oil inspector
likewise occupies an office. Sec. 168.02 provides inter alia
that the state supervisor of oil inspectors oversee all deputy
inspectors, instruct them in the performance of their duties
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and see that they faithfully perform "the duties of their
office." Every deputy oil inspector is required to take and
file the official oath and execute and file a bond which is
required to be approved by the governor. Sec. 168.03. Duties
imposed by statute vest in the deputy oil inspectors some of
the functions of sovereigfnty, i. e. to inspect petroleum
products to see if they comply with the state law and to
notify the district attorneys of any violation and make
complaint before any court of competent jurisdiction. Sec.
168.03; Attorney General v. TilUnghast, 203 Mass. 539, 89
N. E. 1058,17 Ann. Gas. 449. Further, deputy oil inspectors
are not employed. The statute (sec. 168.02) provides the
state treasurer may appoint a sufficient number of deputy
inspectors eligible under the provisions of ch. 363, Laws
1905, and amendments thereto, to properly inspect gasoline
and kerosene. Their duties are continuing and permanent
in their nature. All these factors indicate that a deputy oil
inspector occupies an office. Martin v. Smithy 239 Wis. 314
and cases cited.

In addition, the oath of office filed by the particular
deputy oil inspector mentioned in your inquiry with the
secretary of state contains a recital that he has been ap
pointed "to the office of deputy oil inspector" and that he
will support the state and federal constitutions "and faith
fully discharge the duties of said office to the best of his
ability."

Attention is also directed to State ex ret. Nelson v. Henry,
216 Wis. 80, where the court refers in several instances to
the office of deputy oil inspector. The various sections in
ch. 168 of the statutes then in force were repealed and
vacated by ch. 305, Laws 1941, but no material change was
made in sees. 168.02 and 168.03 so far as our present ques
tion is concerned.

Incompatibility of office exists between that of deputy
oil inspector and justice of the peace because sec. 168.03
(3) makes it the duty of such officer to notify the district
attorney of any violation of any provision of ch. 168 and
"to make complaint before any court of competent jurisdic
tion." Under this provision the deputy oil inspector could
make complaint of any violation of a provision of ch. 168
to the justice of the peace of the village mentioned in your
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inquiry, which could result in a warrant being issued and
the person complained against being ultimately brought to
trial. Sees. 61.30, 361.01, 361.02; State v. Jones, 130 Wis.
572. It is no answer to say that the person seeking to hold

both offices could refuse to exercise any of his powers as
justice of the peace in a particular case if it would conflict
with his duties as deputy oil inspector, since the effect in
such instance would be to reduce the legal number of jus
tices of the peace in the county, which was just what the
court ruled made the offices incompatible in State v. Jones,
suvra. See XXXI Op. Atty. Gen. 230, 231.

We do not find any act of the legislature which divests
the justice of the peace of the village mentioned in your
inquiry of jurisdiction given by general statutes heretofore
cited.

The foregoing makes it unnecessary to determine whether
there is any statute or other requirement which prohibits
a deputy oil inspector from becoming a justice of the peace.

WET

Cosmetic Art—Licenses and Permits—Examinations—

The statutes do not forbid the conduct of examinations for

managers' and operators' licenses under sec. 159.08, Stats.,
before completion of the other prerequisites to the issuance
of a license.

August 24, 1948.
DR. Carl Neufert,

State Health O^cer.

You have asked whether there is anything in the statutes
to require a change in your practice of pennitting appli
cants for managers' and operators' licenses under sec.
159.08 to take examinations before such applicants have
fully completed the requirements under subsecs. (2) (b)
and (4) (a) of sec. 159.08. You refer to an opinion in XXIX
Op. Atty. Gen. 61 indicating that one is not eligible for
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examination for an operator's license unless the training
period prescribed in sec. 159.08 (4) (a) has been completed.
The gist of that opinion is to the effect that the time re
quired as a prerequisite for a license must be spent in an
establishment operated pursuant to the statutes of this
state rather than in another state. The question there sub
mitted was not whether the complete amount of time must
be served as a prerequisite to examination, but rather as a
prerequisite to the issuance of the license. While the ter
minology of the opinion was to the effect that the applicant
was not eligible for examination until the other require
ments were met, we believe the explanation for such word
ing is that it followed the form of the question submitted.

The considerations discussed in the opinion related to pre

requisites to issuance of a license, not the order in which
the prerequisites should be met.
We find nothing in sec. 159.08 that requires the entire

training period to be completed before the examination may

be given.
Section 159.06 (4) provides that the board of examiners

shall prescribe rules and regulations for the conduct of

examinations subject to the approval of the board, which
would seem to include rules relating to the time when the

examinations should be given. It might perhaps be sug
gested that giving the examination prior to completion of
the other prerequisites would lead to a rather anomalous
situation, or at least one difficult for explanation, if the ap

plicant passed the examination and was still denied a li
cense. That, however, is the type of consideration which we
believe is left by sec. 159.06 (4) to the discretion of the
agencies authorized to make rules for the conduct of the
examinations.

BL
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Automobiles and Motor Vehicles — Reckless Driving —
Speed Limits—Since the repeal of sec. 85.40 (1), Stats.
1945, there is no general statutory prohibition against reck
less driving unless personal injury results which brings the
case within sec. 85.81 (3).

The requirements of sec. 85.40 (2) (b) as well as the
second sentence of sec. 85.40 (2) (a), Stats. 1947, apply to
locations enumerated in sec. 85.40 (1) as well as to other
locations.

August 24, 1948.
Edward A. Krenzke,

District Attorney,
Racine, Wisconsin.

You have requested an opinion with reference to the
interpretation of sec. 85.40, Stats. This section was repealed
and recreated by ch. 407, Laws 1947. You have asked two
questions which will be discussed separately.
Your first question is: Do we have a reckless driving

statute in the absence of a personal injury which is covered
by section 85.81?

Section 85.40, Stats. 1945, was entitled "speed restric
tions and unlawful operation of vehicles." The present stat
ute is entitled merely "speed restrictions." The change in
the title (although of course it is no part of the statute)
correctly reflects the change in the statute itself. Section
85.40 now deals only with the subject of speed. Subsection
(1) of sec. 85.40, Stats. 1945, provided as follows:

"It shall be unlawful for any person to operate any
vehicle upon a highway carelessly and heedlessly, in willful
or wanton disregard of the rights or safety of others, or
without due caution and circumspection or at speeds greater
than those specified in this section or in a manner so as to
endanger or be likely to endanger the property, life, or limb
of any person, or without due regard to the traffic, surface,
width of the highway, and any other condition of whatever
natui'e then existing."

This subsection was repealed in 1947 and no equivalent
provision was incorporated in sec. 85.40 as recreated, nor
in any other part of the statutes. A careful search of the
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statutes fails to reveal any other provision relating to reck
less driving generally, so your first question must be an
swered "No."

The omission of the reckless driving section has created
difficulties in the field of law enforcement without any cor

responding benefits. We are informed that its omission was
inadvertent rather than intentional. But this does not alter

the fact that it is no longer in force and that reckless driv
ing as such is no longer an offense unless the further ele
ment of personal injury occurs bringing the case within sec.
85.81 (3). Therefore, a violation of a specific law of the
road must be alleged and proved in every case where no per
sonal injury resulted.
Your second question is whether or not sec. 85.40 (2) (b)

will apply where the improper driving prohibited by this
subsection occurs at locations designated in sec. 85.40 (1).

Section 85.40 (1) and (2) (a) and (b) provides as

follows:

"85.40 (1) Except as otherwise provided in this section,
the speed of any vehicle shall not be in excess of the follow
ing:
"(a) 25 miles per hour in any business or residence

district.
"(b) 35 miles per hour in outlying districts within any

city, village or unincorporated village where on each of
both sides of the highway there is an average distance of
not less than 500 feet between buildings fronting thereon.
"(c) 15 miles per hour when passing a schoolhouse at

those times when children are going to or from school or
are playing within the sidewalk area at or about the school.
"(d) 15 miles per hour when passing an intersection

properly marked with a 'School Crossing' sign of a type
approved by the state highway commission when children
are crossing or are about to cross the highway.
"(e) 15 miles per hour when passing a safety zone.
"(f) 15 miles per hour when meeting or overtaking any

school bus stopped outside the corporate limits of any city
or village for the purpose of receiving or discharging school
children.
"(2) (a) At all other locations not enumerated in sub-

section (1), no person shall operate a vehicle at a speed
greater than is reasonable and prudent under the conditions
and having regard for the actual and potential hazards then
existing. In every event the speed of the vehicle shall be so
controlled as may be necessary to avoid colliding with any
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object, person, vehicle or other conveyance on or entering
the highway in compliance with legal requirements and
using due care.
"(b) The operator of every vehicle shall, consistent with

the requirements of paragraph (a), operate at an appro
priate reduced speed when approaching and crossing an
intersection or railway grade crossing, when approaching
and going around a curve, when approaching a hill crest,
when traveling upon any narrow or winding roadway, when
passing school children or other pedestrians, and when spe
cial hazard exists with regard to other traffic or by reasons
of weather or highway conditions."

It will be noted that the speed limits prescribed by sub-
sec. (1) apply "except as otherwise provided in this sec
tion." It is possible that any condition or location mentioned
in subsec. (2) (b) may coincide with a location mentioned
in subsec. (1).
For example, "special hazard * * * with regard to other

traffic" may exist in a business or residence district render
ing a speed of 25 miles an hour unsafe, where traffic is

exceptionally heavy due to a football game, circus or other
event attracting large numbers of people. "Special hazard
* * * by reasons of weather * * * conditions" may exist
during a storm or by reason of fog making 25 miles an

hour an unsafe speed in a business or residence district.
"Special hazard * * * by reasons of * * * highway condi
tions" frequently exists in such districts by reason of ice
on the pavement or excavations in the roadway, requiring
a reduced speed under 25 miles an hour. Any of these con
ditions, as well as others mentioned in subsec. (2) (b), may
exist in "outlying districts" making the general speed limit
of 35 miles an hour unsafe.

No reason comes to mind why the legislature would intend
to require a reduced speed less than 25 or 35 miles an hour,
if necessary to safety, when "special hazards" or other
conditions exist outside of cities and villages, but not if
like conditions exist in cities or villages as to which the
statute fixes a general speed limit of 25 or 35 miles an hour.

There is nothing in sec. 85.40 which indicates an intention
that the general requirements of subsec. (2) (b) were not
intended to apply in locations covered by subsec. (1). Atten
tion is invited to the first sentence of subsec. (2) (a) which
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is expressly limited to locations not enumerated in subsec.
(1), If paragraph (b) were intended to be similarly limited,
it may be assumed that the limitation would have been
expressly stated as it was in paragraph (a). In this con
nection also, it appears that the second sentence of subsec.
(2) (a) (which requires the speed of the vehicle to be so
controlled as may be necessary to avoid collisions with ob
jects or persons lawfully upon or entering the highway in
the exercise of due care) is not limited to locations other
than those enumerated in subsec. (1). This distinctly ap
pears from the fact that the sentence begins with the words
"In every event," meaning to indicate that it applies in all
situations, whether the location be one enumerated in sub
sec. (1) or not.
The answer to your second question, therefore, is that sec.

85.40 (2) (b) does apply to locations enumerated in sub
sec. (1).
WAP

Intoxicating Liquors—Licenses and Permits—Restric
tions near Schools and Churches—Under sec. 176.05 (9m)
(a) and (b) premises licensed for sale of intoxicating
liquor on June 30,1947 may continue to be so licensed where
less than 300 feet from school, church or hospital notwith
standing the sale of liquor in said premises was discon
tinued for some time after June 30, 1947.

August 25, 1948.
Ervin W. Johnson,

Acting Distnct Attorney,
Darlington, Wisconsin.

You have requested an interpretation of sec. 176.05 (9m),
Stats. That section provides as follows:

" (a) No retail 'Class A' or 'Class B' license shall be issued
for premises less than 300 feet from any established public
school, parochial school, hospital or church. Such distance
shall be measured via the shortest route along the highway
from the closet point of the boundary of such school, church
or hospital to the closest entrance to such premises.
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"(b) This subsection shall not apply to premises licensed
as such on June 30, 1947."

This subsection was added to the statutes by ch. 348, Laws
1947, which became effective July 4, 1947. Prior to that
date there had been no restrictions on locating taverns near
schools, churches and hospitals.
You are confronted with the following facts: A tavern

in your county is located less than 300 feet from an estab

lished church. These premises were licensed for the sale of
intoxicating liquor on June 30, 1947. Subsequently, a new
license for the 1947-1948 license year was issued. The place
continued to operate until some time in March, 1948, but
thereafter the premises were not used for tavern purposes.
The former owner sold the building to a person who in
tended to use the second floor for a dwelling and he did not
apply for a renewal of the intoxicating liquor license for the
1948-1949 license year. The new owner of the premises
now wants to rent the lower floor to a person for use as a
tavern and this person has applied for a license.

There is no doubt that the premises may be licensed for
the sale of intoxicating liquors since the statute provides
that any premises licensed on June 30,10^7 are not affected
by the other provisions of subsec. (9m) of sec. 176.05. The
legislature might have provided that where the sale of in
toxicating liquor is discontinued the exemption of para
graph (b) quoted above would no longer be applicable. How
ever, the legislature did not do this but provided instead
that any premises licensed on June 30,1947 would be exempt
and will continue to be exempt unless, of course, the statute
is changed. It is quite apparent that the legislature intended
to protect the owners of premises where liquor was sold at
the time the new regulation went into effect. The legislature
laid down a clear policy which was to apply to all future
intoxicating liquor licenses. There is nothing whatever in
the statute to indicate that a temporary cessation of tavern
operations will remove the premises from the exempt classi
fication contained in paragraph (b) of subsection (9m),

It is our conclusion, therefore, that premises licensed for
the sale of intoxicating liquor on June 30, 1947 may con
tinue to be so licensed where said premises are less than
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300 feet from an established school, church or hospital, even
though the premises may not have been used for the sale of
intoxicating liquor for some period following June 30, 1947.
ES

Schools and School Distncts—Tuition—The words "given
year" as used in that part of sec. 40.47 (5) (a). Stats.,
which provides that "the difference so determined shall be
divided by the average daily attendance for the given year,"
mean the school year for which the high school tuition claim
mentioned in said subsection is made.

August 27, 1948.

Lewis J. Charles,
District Attorney,

Medford, Wisconsin.

You refer us to sec. 40.47 (5) (a), Stats., relating to the
computation of the amount of nonresident high school tui
tion claims, which reads as follows:

"(a) The tuition for any given year for nonresident
pupils who have pursued high school work shall be deter
mined as follows: From the sum total of money expended
by the school district in operating and maintaining the high
school, including an item for building and equipment costs
* * * there shall be subtracted an amount equal to the sum
of the state and federal aids, the cost of transportation and
money expended for the payment of principal and interest
of bonded indebtedness or other building loans, and the
difference so determined shall be divided by the average
daily attendance for the given year, but in no case shall
the amount of the claim per week be more than $5 less the
sum of the state aids, county aids received from the county
of residence of tuition pupils, and federal aids, except that
a greater amount shall be payable when a certificate of
approval of the same shall have been filed with the county
clerk by the county school committee. * * *"

You ask us to advise you as to what year is referred to
by the words "given year" in that portion of the foregoing
subsection which states that "the difference so determined
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shall be divided by the average daily attendance for the
given year."
The words "given year" appearing in said foregoing por

tion of sec. 40.47 (5) (a) obviously refer to the words
"given year" as they appear at the very beginning of this
subsection, where it reads that the tuition "for any given
year for nonresident pupils" shall be determined, etc., which

means the school year for which the nonresident high school
tuition claim mentioned in said subsection is made. The

statute is so clear on this point that no discussion is neces
sary. In case of a nonresident tuition claim for the school

year 1947-1948, the words "given year" as used in the part
of the said subsection mentioned, i.e. that part which reads
that "the dilference so determined shall be divided by the
average daily attendance for the given year," mean the
average daily attendance for the school year 1947-1948.
WET

Constitutional Law—Schools and School Districts—Sub-
sees. (1) and (10) of sec. 41.01, Stats., are constitutional.

Sec. 41.03 (1) authorizes the state superintendent of
public instruction to certify apportionment of state aids on
account of the maintenance of special classes for handi
capped children as provided in sec. 41.01 (1).

August 30, 1948.
John Callahan,

State Superintendent of Public Instruction.

You ask our opinion on two questions:
1. Are subsecs. (1) and (10) of sec. 41.01 constitutional?
2. Is the state superintendent of public instruction au

thorized under sec. 41.03 (1) to certify apportionment of
state aids on account of the maintenance of special classes
for handicapped children as provided in sec. 41.01 (1)?

Subsections (1) and (10) of sec. 41.01 are constitutional.
They read as follows:

" (p Upon application by a district board of any school
district, the board of education of any city or the county



Opinions of the Attorney General 485

superintendent of any county upon authorization of the
county board, the state superintendent may upon the basis
of need and the availability of sufficient funds authorize
such school district board, board of education or county
to establish and maintain classes, special treatment and
instructional centers for each of the various types of handi
capped children.

"(10) Whenever any special instruction for handicapped
children shall be provided under the direction of the county
superintendent of schools the cost of such special instruc
tion shall be included in the budget for his department and
it shall not be a. charge upon any territory in the county
which does not come under the jurisdiction of his office. The
foregoing shall not prevent the county from contracting
with any city for the services of any special teacher in
cases where such special instruction is desired and the
program of the teacher is adjusted to provide for such
special instruction in accordance with the provisions of
section 41.03 (1) (d)."

You indicate that the constitutional objection is based
on that portion of art. X, sec. 3 of our state constitution,
which provides that the legislature shall provide by law for
the establishment of district schools, which shall be as
nearly uniform as practicable, it being claimed that the
legislature is limited in providing for the operation and
maintenance of special classes by school districts only. Such
objection necessarily would have to be premised upon the
proposition that art. X, sec. 3 by implication prohibits the
legislature from providing any educational program other
than that which would fall within the four corners of art. X,
sec. 3. This is contrary to what was held in Manitowoc v.
Manitowoc Rapids, 231 Wis. 94, and sec. 41.01 (1) and
(10) cannot be held unconstitutional on any such theory.

It cannot be denied that it is important that special pro
visions be made for the handicapped child and the reason
ableness of any legislation which does this cannot be ques
tioned on the ground it makes an arbitrary or unreasonable
classification.

The answer to your second question is "yes." This follows
from the express language of sec. 41.03. We see no con
stitutional objection to this section.
WET
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Automobiles and Motor Vehicles—Licenses and Permits
—Dealers—Under sec. 218.01 (la), Stats., approval of ap
plication for motor vehicle dealer's license by commissioner
of banks is required only when applicant will operate both
as motor vehicle dealer and as sales finance company during
license year. Where dealer sells for cash only, banking com
missioner's approval not required.

August 31, 1948.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request my opinion as to whether that part of the
dealers' licensing law, ch. 218, requiring both the motor
vehicle department and the banking commissioner to ap
prove the application for license does not apply only to
dealers doing their own financing in an instalment manner.
The answer to this question hinges on the interpretation

to be given subsec. 218.01 (la):

"AUTHORITY OF DEPARTMENT AND COMMIS
SIONER. The department shall issue the licenses provided
for in subsection (2) (d) 1 to 6 and have supervision over
the licensees thereunder in respect to all the provisions of
this section, except only as to such matters as relate to the
sale of motor vehicles on retail instalment contracts and
the financing and servicing of such contracts, over which
matter the commissioner shall have jurisdiction and control,
and the commissioner shall issue the licenses to sales finance
companies. Either licensor hereunder shall, upon request,
furnish the other licensor with any information it may have
in respect to any licensee or applicant for license or any
transaction in which such licensee or applicant may be a
party or be interested. No license shall be issued under sub
section (2) (d) 1 and 8 until both licensors have approved
the application. The suspension or revocation of either of
such licenses shall automatically likewise suspend or revoke
the other license; and such suspension or revocation shall be
certified by the licensor ordering it to the other licensor."

Clause (2) (d) 1 of this section fixes the annual license
fees to be paid by motor vehicle dealers and (2) (d) 8 fixes
the fees for motor vehicle dealers who operate as sales
finance companies, and carry or retain time sales contracts
for more than 30 days. By sec. 218.01 (1) (d), motor vehicle
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dealers selling motor vehicles by instalment contract are
included in the definition of sales finance company.
As used in this section, the licensors are the "commis

sioner," referring to the state commissioner of banks, and
the "department," meaning the state motor vehicle depart
ment. Sec. 218.01 (1) (j), (1) and (m).
The question above must be answered in the affirmative.

It is my opinion that neither the purposes nor the terms of
the section require both licensors to approve every applica
tion for a motor vehicle dealer's license. Only where the
applicant intends to operate within the limits of clauses
1 and 8 together must he obtain the consent of both licen
sors. If the dealer plans a strictly cash business, the depart
ment's approval is alone sufficient. If the dealer plans to
operate solely as a sales finance company, only the commis
sioner's sanction is needed. But, where the applicant expects
to do business with the buying public sometimes for cash

and at other times on credit or as a sales finance company,
he must pass the scrutiny of both the commissioner and
the department.

Section 218.01 was designed to provide for the licensing
of motor vehicle dealers and sales finance companies and to
correct certain abuses in the sale of motor vehicles on credit.

The statute provides in plain language that the department
is in every case charged with issuance of licenses and super
vision of licensees under subsec. (2) (d) 1 to 6, except in
matters pertaining to retail sales on instalment contracts
and financing such contracts, over which the commissioner
has jurisdiction. The purposes of the section are not
promoted by requiring the commissioner to examine appli
cations of motor vehicle dealers who will not conduct a

credit or sales finance company business, or by making the
department pass upon sales finance company applications.
Such additional procedure only adds delay and expense to
the license issuing process.
Had the legislature desired approval by both licensors

•before either the motor vehicle dealers' or the sales finance
companies' licenses issued, this object could be expressed
by amending the sentence above to read that the department
shall issue licenses provided for in (2) (d) 2 to 6 and that
both licensors shall approve applications under (2) (d)
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1 and 8. As now worded, "the department shall issue the
licenses provided for in subsection (2) (d) 1 to 6," etc:,
construction of subsection (la) to require joint approval of
both licensors upon all motor vehicle dealers' and sales
finance companies' licenses ignores the explicit direction of
the first sentence of the subsection. "It is an elementary
rule for the construction of statutes that effect must be
given, if possible, to every word, clause, and sentence
thereof.'- State v. Columbian Nat. Life Ins. Co., 141 Wis.
557, 566, 124 N.W. 502. The further qualification in (la)
of the department's authority over motor vehicle dealers
in the case of those doing business under "1 and 8" cannot
logically be read to divest it of independent authority over
persons operating solely as motor vehicle dealers. Nor does
the commissioner thereby lose his sole licensing control over
sales finance companies.
The sentence above quoted that "No license shall be issued

under subsection (2) (d) 1 and 8 until both licensors have
approved the application," when construed with the remain
der of the subsection, is not so categorical as it appears
when read out of context. The sentence following it refers
to applications under both (2) (d) 1 and 8. It states that
"suspension or revocation of either of such licenses shall
automatically likewise suspend or revoke the other license,"
thus contemplating applications by dealers who apply also
for a license to operate as a sales finance company or to sell
motor vehicles on retail instalment contracts or to finance

and service such contracts.

Even when standing alone, the foregoing sentence is
capable of the reasonable interpretation that it is intended
to apply only in cases where application is made under both
"1 am.d 8" rather than either "1 or 8." When the term "and"

is used, it is presumed to be used in the conjunctive sense
unless the legislative intent is clearly contrary. State ex rel.
Rich V. Sterner, 160 Wis. 175, 179, 151 N.W. 256.

Chapter 219, Laws 1943, created subsec. (la) of sec.
218.01. In the drafting process, the sentence which requires
both licensors to approve applications under (2) (d) 1 and
8 underwent three changes. As first written, it read "(2)
(d) 1 through 8." Substitute amendment 1, A. to bill 452, A.
Introduced it as "(2) (d) 1 to 8." Each clearly required
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joint approval of applications before any licenses issued
under the section. A further amendment substituted "and"

for "to," changing the sentence under consideration to its
present form. By amendment, the legislature thus indicated
disapproval of a system demanding joint approval of all
licenses, probably because such approval in every case would
be productive of delay, be expensive, and serve no useful
purpose. When a change occurs in legislative language, a
change in legislative result is presumed. Sutherland, Statu
tory Construction (1943), §4510, p. 327. And for the rea
sons given herein, it seems likely that applications under
(2) (d) 1 and 8 refer only to the class of persons operating
both as a motor vehicle dealer and as a sales finance com

pany concurrently.
Subsection 218.01 (2) (i) makes it reasonably clear that

the commissioner may issue licenses under (2) (d) 8 with
out the approval of the department. It states in part that
"Application for sales finance company licenses shall con
tain such information as the commissioner may require"
and also that "the commissioner shall issue a sales finance

company license to the dealer if no prior sales finance com
pany license has been suspended or revoked, and if applicant

meets the requirements of this section relating to sales
finance companies."
However, the additional provisions in (2) (i) that "Ap

plication for dealers' licenses shall be submitted to the
department in duplicate and contain such information as
the licensors may require" and that "the department shall
transmit the duplicate copy of each application for a dealer's
license to the commissioner with $1 for each application
fee to cover the fee required under 218.01 (2) (d) 8 "ap
pears to make imperative the approval of both licensors up
on dealers' applications before licenses issue. Such an infer
ence is not supported by the rest of this subsection or by the
history of the dealers' licensing act. Duplicate applications

have been required ever since the section was created by
ch. 474, Laws 1935. The motor vehicle department was not
created until 1939 and the banking commission issued all
dealers' and sales finance company licenses until the 1943

legislature transferred some of the commission's functions
to the motor vehicle department. During these years dupli-
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cate applications had always been required. But prior to
the 1943 enactment the duplicate was directed to be sent
to the secretary of state, a mere certification that a license
had been issued. The conclusion that forwarding all dupli
cates to the commissioner has any other significance today
in the case of motor vehicle dealer application is unfounded.
The practice of the department under sec. 218.01 has been

to send the financial statement of applicants to the com
missioner for approval. While such administrative inter
pretation of a statute, when of long standing, is ordinarily
accorded gi'eat weight, here the rule does not govern since
the administrative construction finds no substantial basis

either in the purposes of the act, in its legislative history,
or in the language employed by the legislature.
My conclusion, therefore, is that the approval of both

licensors upon applications under the dealers' licensing law
is mandatory only where the applicant is operating or will
operate both as a motor vehicle dealer and as a sales finance
company during the period for which the license is issued.

OS

SGH
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Taxation—Income Tax—Abatement Proceedings—^The

last sentence of sec. 71.12 (3), Stats. 1947, authorizes the

department of taxation to waive the requirement of sec.
71.12 (1) that application for abatement be filed within
30 days.

September 2,1948.
A. E. Wegner,

Commissioner of Taxation.

You request an opinion as to whether the last sentence
of sec. 71.12 (3), Stats. 1947, authorizes the department
of taxation to waive the 30-day time limitation set forth
in sec. 71.12 (1), Stats. 1947, for the filing of an applica
tion for abatement of an additional assessment and to act

upon an application for abatement that was not timely filed.
This involves a determination of the basic question of
whether the language of this sentence, which reads: "The
requirements of this subsection may be waived by the de
partment of taxation," is applicable to all the provisions in
the subsection or only to the full disclosure provisions
thereof.

The provisions of sec. 71.12, Stats. 1947, so far as here
material are:

"(1) Any person feeling aggrieved by a notice of addi
tional assessment shall, within 30 days, after receipt
thereof, make application to the department of taxation in
case of corporations, or the assessor of incomes in the case
of persons other than corporations, for abatement of the
tax. The tax commissioner or the assessor of incomes shall
grant or deny such application within 6 months after it is
filed. Upon denial of said application for abatement, the
taxpayer, if aggrieved thereby may appeal to the board of
tax appeals by filing a petition with the clerk thereof as
provided by law and the rules of practice promulgated by
the board. If no application for abatement is made or if a
petition is not filed with the board within the time provided
in this chapter, the assessment shall be final and conclusive.
"(2) * * ♦
"(3) No person against whom an assessment of income

tax has been made shall be allowed in any action either as
plaintiff or defendant or in any other proceeding to ques
tion such assessment unless the requirements of section
71.12 (1) shall first have been complied with, and unless
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such person shall have made full disclosure under oath at
the hearing before the board of tax appeals of any and all
income received by him. The requirements of this subsec
tion may be waived by the department of taxation.

« * ♦ ♦»»

Review of the history of the provisions that are now in
sec. 71.12 (3), Stats. 1947, shows that, with the exception
of the last sentence, the substance thereof has been a part
of the income tax law ever since it was first enacted in
1911. During the early years following its enactment the
effect of these provisions when coupled with other provi
sions of the income tax act did not make exhausting admin
istrative review and use of the statutory methods provided
for judicial review of administrative decisions the exclusive
remedy. But before the taxpayer could go further by way
of administrative review and judicial review of any kind
he had to comply with all the requirements contained in
these provisions. Horlick v. Mt Pleasant, (1915) 161 Wis.
366, 154 N.W. 375. However, as the result of subsequent
amendment of other provisions the impact of these pro
visions operated to make the statutory provisions for both
administrative and judicial review the exclusive remedy.
The force of the provisions of present sec. 71.12 (3), ex
clusive of the last sentence, is that the right of a taxpayer
to question an additional assessment of taxes against him
is dependent upon full compliance with those provisions.
Whitheck v. Wisconsin Tax Commission, (1932) 207 Wis
58, 62, 239 N.W. 655.

Thus it was that up to the enactment of ch. 412, Laws
1989, which added the last sentence now in the subsection,
these provisions precluded a taxpayer from questioning
an assessment, either in administrative review proceed
ings or in court, unless he complied with all the provisions
thereof. Horlick v. Mt. Pleasant, supra.

Consideration must thus be directed to what conditions
the subsection imposes as precedent to a taxpayer question
ing an assessment. The language definitely specifies that
he must have complied with the provisions of what is now
sec. 71.12 (1) and shall also have made a full disclosure
as to his income at the hearing in respect thereto before the
board of tax appeals. The requirements of sec. 71.12 (1)
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have not been complied with unless he makes an application
for abatement to the department of taxation or the assessor
of incomes, as the case may be, and does so within 30 days
after the receipt by him of the notice of additional assess
ment. Even if he does so that still is not full compliance
with the requirements of sec. 71.12 (1), for if his applica
tion for abatement is denied he must appeal to the board of
tax appeals by filing a petition therefor with the clerk
thereof and do so within the time provided in the statutes
therefor. Even that still is not enough for sec. 71.12 (3)
requires in addition that he must have made a full dis
closure under oath in respect to his income at the hearing
before the appeal. It is clear that failure to do any one of
these acts operates as a bar to any right to further contest
the assessment in any proceeding or action whatsoever,
whether it be administrative review or judicial review of
the assessment.

There thus are several requirements set forth in sec.
71.12 (1), Stats., in addition to the requirement of full
disclosure at the hearing required by explicit language in
sec. 71.12 (3), which the language in sec. 71.12 (3) re
quires that the taxpayer comply with as conditions prece
dent to contesting the assessment. Compliance with such
conditions precedent set forth in sec. 71.12 (1) is thus made
by the express language of subsec. (3), a requirement of
such subsec. (3) for the bar thereof to be inoperative. The
language in the last sentence of sec. 71.12 (3) literally says
that the department may waive those things which subsec.
(3) requires and its clear meaning is that the department
is thereby empowered to waive all the requirements which
the subsection sets forth. It is significant that the word used
is "requirements," which is the plural form. The language
is not that the department may waive the "requirement" of
this subsection nor that it may only waive the requirement
of full disclosure. In our opinion there is no room for con
struction and the language means just what it says, which
is to include everything which the section makes as a condi
tion precedent to fui'ther contest of the assessment.
There is nothing in the enactment of ch. 412, Laws 1939,

which added the last sentence to what is now sec. 71.12
(3), Stats. 1947, which we deem to be the basis for any
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different conclusion. Said ch. 412 abolished the old tax
conmiission and set up the department of taxation and the
board of tax appeals as separate departments. Up to that
time the provisions of sec. 71.12 (3), Stats. 1947, were a
separate section numbered 71.14 and did not contain this
last sentence. In addition to adding this last sentence to
what is now sec. 71.12 (3) the only modification of the
language otherwise was to the extent necessary to fit it to
the new set-up. Obviously the legislature in inserting this
last sentence intended to and did expressly grant the de
partment of taxation authority to waive something and it
seems clear that had it intended only to give it power to
waive the full disclosure requirement it would have so lim
ited the language of the last sentence, which it added. That
would have been the natural and easy thing to do if such
was the intention. Since that was not done the language

must be given its clear import as including all of the things
that are made requirements by the provisions of subsec. (3).
As one of the requirements of sec. 71.12 (1), Stats., is

that the application for abatement must be made within 30
days, it is our opinion that the last sentence in sec. 71.12
(3) authorizes the depai*tment of taxation to expressly
waive the 30-day requirement so that if an application for
abatement is made after the expiration of the 30-day period
and the department finds good and sufficient reasons to do
so it has the power to expressly waive this time requirement
and may accept and act upon the application as though it
were timely filed. Certainly if under the language the de
partment is authorized to waive all the requirements of
subsec. (3) we see nothing in the statutory language which
limits its power thus granted to waiving all of the require
ments as a unit. If it can waive all of them it can waive
any of the requirements. If the legislature did not so in
tend this general language then it should have used more
restrictive language and tied the power down either to
waiving the composite requirements as a unit or some par
ticular requirement or requirements.
HHP
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Counties—Boundaries—County boundaries can only be

changed by act of the legislature.

September 3, 1948.
Henry J. Olk,

District Attoi-ney,
Antigo, Wisconsin.

You inquire what procedure should be followed to change
a county boundary so that one township would be trans
ferred from one county to an adjacent county.

County boundaries are established by the legislature as
set forth in ch. 2, Stats., and can only be changed by act of
the legislature.
As a basis for such legislative action you may find it de

sirable to obtain an expression of popular will both from
the people of the township and the county affected.
RGT

Automobiles and Motor Vehicles—Rented Cars—Motor

vehicles rented out by drive-yourself companies are not
vehicles "previously licensed and used as a taxicab or for
public transportation" within the meaning of sec. 85.04
(2), Stats., requiring title certificates to disclose former

use of vehicle for public transportation.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

September 7, 1948.

You request my opinion as to whether motor vehicles
rented out by drive-yourself companies may be considered
vehicles "previously licensed and used as a taxicab or for
public transportation," within the meaning of sec. 85.04
(2) of the Wisconsin statutes.

It is my opinion that they may not. Section 85.04 (2)
reads as follows:
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"No person, firm or corporation shall knowingly offer for
sale or exchange in this state to any resident thereof any
motor vehicle which was previously licensed and used as a
taxicab or for public transportation until the certificate of
title for such motor vehicle shall have been surrendered to
the motor vehicle department and until the motor vehicle
department has stamped in a conspicuous place on such cer
tificate of title the words 'This motor vehicle has previously
been used as a taxicab or for public transportation.' "

The purpose of the section is to regulate the sale of used
cars in the public interest by requiring a certificate of title
which reveals the history of the vehicle. Inasmuch as such
rented vehicles may be subjected to hard treatment and
rigorous use in the same manner as taxicabs, there may

be a good reason why buyers should have notice of previous
rental use. On the other hand, when the legislature fails to
include rent-a-car companies within the reasonable mean
ing of the terms of the statute, such companies must be

excluded in the enforcement of it.

It is evident from the words of the subsection that taxi-

cabs are a form of "public transportation." By the common
law in this state a taxicab was also a common carrier.

Scales V. Boynton Cab Co., 198 Wis. 293, 294, 223 N.W.
836; Carson v. Green Cab Co,, 186 Wis. 566, 569, 203 N.W.
394; Anderson v. Yellow Cab Co., 179 Wis. 300, 307, 191
N.W. 748, 31 A.L.R. 1197. Under the motor vehicle trans
portation act, as amended by ch. 288, Laws 1937, the rule
in Wisconsin has been changed. Section 194.01 (5) pro
vides in part: "The transportation of passengers in taxicab
service shall not be construed as being that of a common
motor carrier."

While this legislative pronouncement relieves taxicab
companies of a measure of the liability which rests heavily
upon common carriers, it is apparent that the public nature
of taxicab service is not thereby altered. The public char
acter of these companies, like that of common carriers, is
determined by the right of the public to require the services
which they are equipped to perform. They undertake, for
hire, to transport persons and property from place to place

for all those who choose to employ their services. See Wal-
dum V. Lake Superior T. T. R. Co., 169 Wis. 137, 144, 170
N.W. 729; Doty v. Strong, 1 Pin. 313.
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On the other hand, the drive-yourself businesses operate
on an individualistic and selective basis. The cars are hired

under contracts made in advance and the rates charged are
determined by the agreement in each case. The owner does
not hire to everyone indiscriminately, but to a particular
class of customers, and the vehicles are not used on the
streets to solicit business nor do they occupy public taxicab
stands. Blashfield, Cyc. of Automobile Law and Practice,
(1935) Vol. 7, p. 666. Thus, it seems that there is a sharp
difference between vehicles used in public transportation,
such as busses, jitneys and taxicabs, and those leased to
private individuals under a contract of bailment. In Dy-
mond Cab Co. v. Branson, 191 Okl. 604, 131 P. (2d) 1007,
the court found that the provisions of an ordinance "regu
lating the use of taxicabs, automobiles, and other vehicles
carrying passengers and baggage for hire," did not. apply
to automobiles leased and operated by the lessee as a con
veyance for himself.
A rent-a-car company is not a public nor a private car

rier of passengers. State v. Dabney, 176 Ark. 1071, 5 S.W.
(2d) 304; State v. Bee Hive Auto Service Co., 137 Wash.
372, 242 P. 384, 385; Huddy, Automobile Law, 9th Ed., Vol.
1-2, sec. 118; Berry, Automobiles, 7th Ed., §6.09; and is
certainly not a common carrier. The relationship of bailor
and bailee arises on such rental of an automobile. Orose v.

Hodge Drive-It-Yourself Co., 132 Ohio St. 607, 9 N.E. (2d)
671, 673, 111 A.L.R. 954; Armstrong v. Denver Saunders
System Co., 84 Colo. 138, 268 P. 976, 977; Lawrence v. God-
dard, 124 Fla. 250, 168 So. 13, 14.

In Roeske v. Lamb, 39 N.M. Ill, 41 P. (2d) 522, 523, the
court excluded drive-yourself companies from the scope of
an act "relating to the supervision and regulation of the
business of the transportation by motor vehicles for hire
over the public highways of the state of New Mexico," and
held that the act referred only to carriers for hire. The
same result was reached in Lawrence v. Goddard, supra, p.
14, where the statute regulated vehicles "used in the busi
ness of transporting persons or property for compensation
over any public highway in this state."

Persons riding in rented automobiles are not, in any sense
of the word, passengers, as are those who ride carriers for
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hire. Armstrong v. Denver Scumders System Co., supra, p.
977. In State v. Dabney, supra, p. 304, the court ruled that
drive-yourself companies were not liable to a tax levied
upon "all motor vehicles when such vehicles are used for
the transportation or delivery of persons for hire."

It is clearly within the power of the legislature to regu
late the business of rent-a-car companies as affecting the

public interest. Watts v. Rent-a^Ford Co., 205 Wis. 140,
236 N.W. 521, 237 N.W. 276; Hodge Drive-It-Your self Co.
V. Cincinnati, 123 Ohio St. 284, 175 N.E. 196, aff'd 284 U.S.
335. Such police regulation in the public interest, however,

does not make automobiles leased by drive-yourself com
panies motor vehicles used for public transportation.
The conclusion follows that it could not have been the

intent of the legislature to include vehicles used by such
companies within the provisions of sec. 85.04 (2) since, as
noted, the language employed cannot reasonably be con
strued to extend the term "public transportation" to include
the automobiles of drive-yourself companies.
SGH

Counties—Industrial Schools—Support of Inmates—
No charge against county of legal settlement may be made
under sec. 48.18, Stats., in the case of a child committed
by the juvenile court to the state department of public wel
fare pursuant to sec. 48.07 (1) (b) and by the department
placed in the Wisconsin school for boys or the Wisconsin
school for girls, pursuant to sec. 48.14.

September 7, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You have inquired whether there can be any charge
against the county of legal settlement in the case of de
linquent children committed by the juvenile courts to the
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department of public welfare and placed by the department
in the Wisconsin school for boys or the Wisconsin school
for girls. The only provision for charging the county of
legal settlement for maintenance of inmates of those insti

tutions is sec. 48.18, Stats., which provides as follows:

"For each child committed to either of said schools for
boys or girls or to the Wisconsin child center after June,
1947, during its residence in such institution or a boarding
home, whether under permanent or temporary commit
ment, the county of legal settlement shall be chargeable
with the sum of $5 per week. Such charges will be adjusted
in accordance with the provisions of section 46.106. All
children under commitment after June, 1947, and remain
ing under commitment to any such school after such date
shall continue to be a charge of the county of commitment
except that the rate to such county shall be $5 per week for
each child. The term 'boarding home' as used in this section
means those homes in which a board payment is made by
any such institution. It does not mean homes in which chil
dren are placed on a basis involving no boarding costs."

That statute was last amended by Laws 1947, ch. 540,
effective August 21, 1947. By ch. 546, Laws 1947, effective
August 23, 1947, the power of juvenile courts to commit to
the schools for boys and girls was terminated by amend
ing sec. 48.07 (1) (b) so as to require all commitments of
delinquent children to be made to the state department of
public welfare. At the same time sec. 48.14 was amended to
read as follows:

"The Wisconsin school for boys shall be the place of con
finement and instruction of all male delinquent children and
the Wisconsin school for girls, of all female delinquent
children, who are placed there by the department of public
welfare but no child under 12 years of age shall be placed
in either of these institutions."

Since sec. 48.18 applies only to children "committed" to
the schools, you are advised that there is no provision for
any charge to the county of legal settlement in the case of
children committed to the department and "placed" by it in
the schools.

This situation is due to inadvertence on the part of
draftsmen of ch. 546, the so-called youth service act, in fail-
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ing to include an appropriate amendment to sec. 48.18, but
that does not alter the fact that 48.18 does not apply to the
situation here presented.
WAP

Secretary of State—Elections—Notice—Suggestions for
statements required by subsec. (1), sec. 6.10, Stats., in no
tice submitting proposed constitutional amendment and ref
erendum question to people at coming general election.

September 8, 1948.
Fred R. Zimmerman,

Secretary of State.

You call my attention to sec. 6.10 of the statutes which
provides in part as follows:

"* * * The secretary of state shall append to each such
constitutional amendment or other question to be submitted
to the people a brief statement of the change that will be
made in the constitution or the existing laws if such amend
ment or other question so submitted shall be ratified or ap
proved by the people at such election. Such statement shall
contain no argument for or against any such amendment
or other question so submitted. * * *"

You have submitted to me a constitutional amendment

known as Joint Resolution No. 48, 1947, and a referendum
question known as Joint Resolution No. 62, 1947, both of
which are to be submitted to the people at the coming gen
eral election in November.

You request that I prepare for you the necessary state
ment required by the above quoted sec. 6.10, Stats., for
each of said resolutions.

Joint Resolution No. 48, 1947, to amend section 2 of ar
ticle XI of the constitution, relating to municipal eminent
domain, contains the following question to be stated on

the ballot:
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"Shall section 2 of article XI of the constitution be
amended so as to give municipal corporations the right to
take private property for public use without the necessity
of such taking being first established by a jury?"

I suggest the following explanatory note to you for publi
cation on the ballot and advise that the same is in compli
ance with sec. 6.10, Stats.:

"If a majority of the votes cast are in favor of this
amendment the result will be to remove from the state con
stitution the present provision proliiliiting a municipal cor
poration from taking private property for public use with
out a jury determination that such taking is necessary. It
will then be for the legislature to prescrib^e how the neces
sity for such taking shall be determined."

Joint Resolution No. 62 relating to a referendum vote on
a veterans' cash bonus financed by a retail sales tax directs

that the question to be submitted to the voters of the state
at the general election be in the following form:

"Shall the legislature enact a 3 per cent retail sales tax
to raise a total sum not to exceed $200,000,000 to be used to
finance a bonus for veterans of World War II?"

I suggest the use of the following explanatory note and
advise that the same is in compliance with sec. 6.10, Stats.:

"The question is self-explanatory. The vote cast upon this
question will not, of itself, work any change in the state
constitution or in any existing statute. It is purely advisory
to the legislature; and while the result of the vote may be
reasonably expected to influence the legislature in its action
upon the question, the legislature will not be bound
thereby."
SGH
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Insane—Treatment—Except in the case of commitments
to county asylums under sec. 319.24, Stats., court permis
sion for specific types of treatment for the insane is not
required.

Sec. 51.04, Stats., relating to detention for observation
does not authorize treatment of insane person.
In absence of express statutory provision the care and

treatment of inmates in state mental institutions is dis

cretionary in the duly appointed officers of the institution.

Performance of prefrontal lobotomy or psychosurgery
permanently destroying function of portion of the brain as
a therapeutic procedure should be done in the case of in

mates of state mental institutions only in instances where
such drastic therapy is strongly indicated and, except in
extreme emergency, it is a matter of sound precaution to
obtain consent of nearest relative or guardian in such cases
as well as that of the patient himself if he is rational
enough to understand what is involved.

September 8, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

Where the department of public welfare has transferred
a prisoner from the state prison to the central state hospital
or from the home for women to the Winnebago state hos
pital pursuant to sec. 51.21 (3), Stats., or from the Wis
consin school for boys or school for girls to a state hospital
for the mentally ill pursuant to sec. 51.215, Stats., you
raise the following questions:

1. Is it sufficient to obtain the patient's consent for dras
tic therapy, such as prefrontal lobotomy, or should there
be a petition to the county coui't in such cases ?

2. Where the transfer is made under sec. 51.215 should

it be considered that the patient is there merely for observa

tion or does the hospital have the right to proceed with the
prefrontal lobotomy with the consent of the patient's par
ents and is the patient's consent also necessary in such
cases?

3. Assuming that the patient remains at the Wisconsin
home for women or state prison and continues to need cor-
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rective surgery is it sufficient to obtain the person's consent
or is it necessary to have the consent of other persons, bear
ing in mind the fact that persons may be committed to these
institutions from the age of 16 years and up?

There would appear to be no point in petitioning the
county court for authority to treat a patient in any specific
manner as suggested by one of your questions. Commit
ments under ch. 51 are made by the judge and not by the
court. They are purely statutory and are valid only insofar

as they are authorized by and made in accordance with the
statutes. Consequently the judge would be without juris
diction or power to act except as to authority conferred

upon him by statute. See Highway Committee of Jefferson
County V, Guist, 235 Wis. 18, which points out the distinc
tion between court proceedings generally and special statu
tory proceedings before a judge acting as judge rather than
as a court. There is an exception, however, in the case of
commitments to county asylums for the insane or chronic
insane under sec. 319.24, Stats. A person so committed
"shall be subject to the direction of the court and shall
receive such care, attention and treatment as the court shall
deem necessary." Certainly in these cases the permission
of the court should be obtained before employing any such

drastic surgery as prefrontal lobotomy.
Sec. 51.21 (4) provides generally that the statutes relat

ing to state hospitals, with certain exceptions not material

here, are applicable to the central state hospital. Hence, so
far as central state hospital is concerned, you would proceed
in these cases just the same as if the patient were not a
prisoner and had been committed to one of the state hos
pitals for the mentally ill.
Except for sterilization of defectives pursuant to sec.

46.12 the statutes are silent as to the procedure to be fol
lowed in connection with surgery performed on inmates of
state mental institutions.

Sec. 46.013 (1) provides that the powers and duties of
the state board of public welfare shall be regulatory, ad
visory and policy-forming and not administrative or
executive.

Sec. 46.014 (1) provides that the administrative and

executive powers and duties of the department of public
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welfare shall be vested in a director to be administered by
him under the statutes and the rules and regulations of the
department and subject to the policies and in accordance
with the principles established by the board.

Sec. 46.014 (3) provides that the director, with the ap
proval of the board, shall establish rules and regulations
for administering the department and performing the du
ties assigned to it.

Sec. 46.08 (1) provides, among other things, that the de
partment shall maintain and govern the Mendota and the
Winnebago state hospitals and the central state hospital.

Sec. 46.03 (5) (a) provides that the department shall:

"Execute the laws relating to the custody, care and treat
ment of mentally ill, mentally infirm, mentally deficient and
epileptic persons, inebriates and drug addicts. It shall ex
amine all institutions, public and private, authorized to re
ceive and care for such persons, and inquire into the method
of government and the management of persons therein, and
examine into the condition of buildings, grounds and other
property connected with any such institution and into mat
ters relating to its management."

The provisions of ch. 51 relating to the care of mentally
ill are likewise general rather than specific.
In the absence of specific statutory directions on the

questions you have raised, resort must be had to general
principles of law relating to the custody and treatment of
the insane.

"* * * Insane persons are considered as wards of the
state; and the state as parens patriae may make provisions
for their protection, provided they are not in contravention
of constitutional provisions. Statutes to this effect are lib
erally construed to the end that their purpose may be ef
fectuated." 32 C.J. 627

Presumably the same concept applies whether the regula
tions are prescribed by statute or whether the promulga
tion of such regulation has been delegated by statute to
some administrative agency. The degree of care which the
law exacts from those in charge of a state insane institution
toward its patients is such reasonable care and attention
for their safety and the safety of others as their mental and
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physical conditions, if known, may require, and should be
in proportion to the physical or mental ailments of such pa
tients. Weihs V. State, 45 N.Y.S. (2d) 542, 267 App. Div.
233.

Mental patients are in general legally, mentally and med
ically incapable of consent to methods of treatment or other

matters relating to their care and maintenance. Moreover,
it is doubtful that relatives or friends are vested with au
thority to give any consent on behalf of the patient which
would be binding upon the patient and which would protect
the institution's officials and surgeons except perhaps by
way of estoppel. Furthermore, in some cases there might
be a long delay required for relatives to investigate to their
own satisfaction before giving their consent. Also, unin
formed lay advice, ignorance and prejudice, especially on
the part of uncooperative families, might deprive the pa
tient of chances for improvement or recovery if no treat
ment could be given without such consent.

Aside from the particular type of operation about which
you inquire there are no doubt times when general surgery
for mental patients is required. Also, there are a number of
specific treatments used in mental hospitals such as electric
shock therapy, ultra violet ray treatments, malaria fever
therapy for certain types of mental disease caused by syphi
litic infection, insulin, drugs, hydrotherapy, wet packs,
tubs, etc.

If written consent is necessary in any form of treatment
or surgery just where is the line to be drawn? The attorney
general of Pennsylvania, in an opinion to the Pennsylvania
secretary of welfare on May 18, 1948, gave a rather ex
haustive analysis of the problem of obtaining consent of the
patient and relatives, especially in the case of electric shock
treatments. His conclusion was:

"We are of the opinion, therefore, and you are accord
ingly advised that the superintendents of State mental hos
pitals, in their sound discretion, may administer to patients
of State mental hospitals, electric shock and such other
treatments, which in the exercise of reasonable skill and
judgment, are indicated, after observation and diagnosis,
as being necessary and proper for the patients' best wel
fare, without first obtaining written permission for such
treatments from such patients, their friends, relatives,
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guardians or other persons who may be legally entitled to
give such consent on behalf of such patients; while such
consent may be desirable in some cases, it is not essential
under the laws of this Commonwealth."

In this opinion, however, the statement was made that in
electric shock therapy there is no use made of surgical in
struments, nothing is taken away from the patient, such
as removal of organs or tissue, and there is no cutting what
ever, even of the skin of the patient.
The general rule is that state institutions such as asylums

for the insane are not liable for the negligence of their
agents. As was said in 26 Am. Jur., Hospitals and Asy
lums, § 13:

"* * ♦ They are held to be governmental agencies brought
into being to aid in the performance of the public duty of
protecting society from the individual unfortunate or in
competent in mind, body, or morals, and the rules appli
cable to municipal corporations and public officers gener
ally are applied. This seems to be the rule whether the ac
tion is against the state, a county, a municipal corporation,
or a hospital corporation created by the state to act as its
agent in the case of those physically or mentally unwell.
There seems to be no dissent from the rule wherever ap
plied to a case in which an injury to the person is consid
ered, whether the injured person is a stranger, a patient,
an employee or servant, or an invitee on the hospital prem
ises. * * *"

In an opinion dated March 29,1945, the attorney general
of Vermont stated that the superintendent of a state hos
pital is authorized to administer in his sound discretion
such treatment to an inmate of the institution as is indi

cated after diagnosis as being necessary or proper for his
welfare, and that it is not necessary as a matter of law to
secure the consent of the inmate's relatives but that where

it can be obtained such a course is to be commended.

This opinion was written in response to a request of the
superintendent of the Vermont state hospital in which he
asked to be advised as to how much authority or responsi
bility he had in administering treatment involving some
danger to the patient's life without the approval of the pa
tient's family or guardian. He stated that it had been the
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practice to obtain approval whenever possible before ad
ministering such treatment but that in cases of emergency
in which the treatment or operation had to be done
promptly and time was not available to gain the consent
of the family or guardian he felt justified in going ahead.

The Vermont attorney general, in reaching the conclu
sions above quoted, stated that it had been many times held
by the Vermont supreme court that where an officer is
entrusted with a duty which requires the exercise of his
judgment and discretion, he is entitled to proceed in such
duty without judicial interference, and that in the absence
of statutory definition the care and treatment of inmates in

state institutions must be discretionary in the duly ap
pointed officers of the institution. Nadeau v. MarchessauU,
112 Vt. 309, 24 A. (2d) 352.

In Pratt v. DaniSy 224 111. 300, 79 N.E. 562, 7 L.R.A.
(N.S.) 609 it was held that where a husband placed his wife
in a sanitarium for treatment and consented to the removal

of her ovaries in one operation, his consent did not extend
to a second operation for removal of her uterus. It is to be
noted, however, that this case involved an operation in a
private sanitarium to which the husband had voluntarily
sent his wife and it may well be questioned whether the
same doctrine would apply to a state institution or its sur
geon where the operation was performed in good faith in
the exercise of sound discretion although without consent
of the incompetent or her husband.

While the cases are by no means clear on the consent of
relatives it is stated in 41 Am. Jur., Physicians and Sur
geons, § 111, that it would seem to be a matter of sound pre
caution for a surgeon to obtain the father's consent before
operating on a minor child. The following statement is
found in 48 C.J. 1130-1:

"* » * If the patient is for any reason not competent to
consent, the consent of some one who, under the circum
stances, would be legally authorized to give it may be ob
tained. Where an emergency arises calling for immediate
action for the preservation of the life or health of the pa
tient, and it is impracticable to obtain his consent or the
consent of anyone authorized to speak for him, it is the
duty of the physician to perform such operation as good
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surgery demands, without such consent. And if, in the
course of an operation to which the patient consented, the
physician discovers conditions not anticipated before the
operation was commenced, and which, if not removed,
would endanger the life of the patient, he will, although no
express consent be obtained or given, be justified in extend
ing the operation to remove and overcome them."

It was held in the case of In re Opimon of the Justices,

230 Ala. 543, 162 So. 123, that under the due process clause

of the federal and state constitutions the sterilization of a

mentally diseased person was such an injury to the person

that it could not be done without a hearing on notice before

a duly constituted tribunal or board and if this is not a

court then with the untrammeled right of appeal to a court

for a judicial review from the finding of the board or com

mission adjudging him a fit subject of sterilization. How
ever, the purpose of statutes providing for sterilization of
certain mentally deficient and morally degenerate persons
is to protect society from the burden imposed upon it by
permitting mentally defective persons to reproduce their
kind, In re Hendrickson, 12 Wash. (2d) 600, 123 P. (2d)
322. It is doubtful that the same considerations as to due

process would apply where the surgery is performed in the
exercise of sound discretion to preserve the life and health
of the individual committed to a state mental institution

for treatment and care, as they would in a case where the
surgery in no way benefits the individual but is an exercise
of the state's police power to prevent him from procreating
his kind at the expense of society. Cf. Jacobson v. Massa
chusetts, 197 U.S. 11, sustaining a compulsory vaccination

statute.

With the foregoing general discussion of the law relat
ing to the treatment of insane persons we will proceed to
a consideration of the particular type of surgery which is
the subject of this opinion with a view to determining how
it fits into the general pattern of controlling principles, al
though we have found no cases directly in point.
From information which you have fuimished us it ap

pears that prefrontal lobotomy or psychosurgery is a com
paratively recent procedure. It was first carried out by Egas
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Moniz, a Spanish physician, in 1935. The present procedure
consists of the introduction of a spatula in the designated
area through a trephine opening and moving the spatula
in relationship to the plane of the suture line so as to make
section of the fibers going into the prefrontal region.

The operation does permanently destroy the function of
portions of the brain with loss of some faculties. The opera
tion is performed with this thought in mind, as the bene
ficial effect of the operation is the result of certain loss of
symptoms which apparently are dominated by the influence
of the prefrontal lobes.

"The crucial decision must be made in each case as to
whether a portion of the brain possessing some of the no
blest functions of the personality must be sacrificed in order
to restore the individual to a more effective existence,
whether the effect of frontal lobe deficit will neutralize or
accent the disharmony already present, whether the indi
vidual will be able to think more constructively with less
brain at his disposal, whether the relief of the depression
and its conversion into euphoria will permit an adequate
adaptation in society, and whether the individual so treated
stands a better chance of survival in the highly competitive
society of today than he would with intact frontal lobes
and a potentially recoverable psychosis." Freeman and
Watts

Once the operation has been performed there is no pos
sible anatomical restoration whereby the procedure can be
reversed and the former condition reinstated.

One survey of such cases showed a mortality rate of ap
proximately 2 per cent. About 10 per cent of the patients
in this series experienced a post-operative convulsive dis
order. Good results were obtained in 20 per cent of the cases

of dementia praecox with ability to work and make a liv
ing. Reports were fair in 37 per cent and poor in 40 per
cent. 3 per cent of this group died. Results were favorable
in 55 per cent of the involutional melancholia cases, fair in
33 per cent and no results in the remainder.

It cannot be definitely stated that the treatment is beyond
the stage of clinical experiment but it is a recognized pro
cedure and is generally accepted in hospitals equipped to do
this type of work. The techniques are changing from time
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to time and it is probably fair to state that it is a long way
from being a complete answer to the problem.

With reference to notice and consent the practice in Wis
consin has been to obtain consent in writing from a respon

sible relative or guardian of the patient for all surgical pro
cedures, although there are times that this cannot be ob

tained when emergency surgery is indicated, but notice is
given and explanation made as to the need of promptness.

So far as other types of treatment are concerned a similar
policy is followed. Consent is obtained for using electro-
shock and insulin as a therapeutic procedure although not
necessarily where this is a diagnostic procedure. Such pro

cedures as ultraviolet therapy, malaria fever therapy, hy-
perpyrexia, conditional reflex and lumbar punctures are
procedures for which consent is not ordinarily obtained.

Upon the basis of the foregoing discussion and having in
mind the drastic nature of prefrontal lobotomy or psycho-
surgery, its permanent effects as well as the fairly high
mortality rates accompanying or following the procedure,
and the rather limited percentage of cases resulting in im
provement, we would most strongly urge obtaining the con
sent of near relatives or guardians wherever possible and
that only in the most extreme emergency where the staff
is satisfied that such procedure is necessary to the preserva

tion of the life of the patient should the operation be em
ployed without such notice and consent.

This policy should be followed whether the patient is a
minor or an adult and regardless of whether he has been

transferred from a state penal institution or was committed
originally to the mental institution, and in addition the con
sent of the patient where he is rational enough to under
stand what it is all about should likewise be obtained. Per

haps we should also add in closing that temporary detention
provisions for medical observation such as are provided by
sec. 51.04, Stats., are not to be considered as commitments
for treatment.

We wish to make it clear that this conclusion is in the

nature of advice as to policy, and that as to the law relat
ing generally to the care and treatment of insane persons

in state institutions we subscribe to the view expressed
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above by the attorney general of Vermont that in the ab

sence of express statutory provision the care and treatment
of inmates in state mental institutions must be discretion

ary in the duly appointed officers of the institution.
WHR

Aeronautics Commission—Powers—State aeronautics

commission does not have power to issue regulation requir
ing the maintenance of lights on radio towers.

September 10, 1948.

Lester J. Maitland, Director,

Wisconsin State Aeronautics Commission.

You inquire whether the state aeronautics commission
has authority to issue orders to the owners of all radio sta
tions in the state of Wisconsin that radio towers main
tained by such stations which are over 100 feet tall shall
remain lighted 24 hours a day.
Any administrative agency of the state, such as your

commission, has only such powers as can be found within
the four corners of the statute under which it operates or
as are necessarily implied. Americam, Brass Co. v. State
Board of Health, 245 Wis. 440.
The principal powers of your commission are set forth

in sec. 114.31 of the statutes. There is no provision of that
section or elsewhere in ch. 114 that, reasonably construed,

could be interpreted to confer on your commission power
to make any such regulation and accordingly in our opinion
such power does not exist.
RGT
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Approprvations and Expenditures—Aeronautics Commis
sion—Administrative expenses of Wisconsin state aeronau

tics commission conducting hearings on applications for
airports may be charged only against appropriation for
overhead expenses under sec. 20.053 (1) (a), Stats.

Preliminary engineering plans and land appraisal fees
are properly part of the cost of a project and in the case of
approved projects may be charged against the appropria
tion for state aids provided under sec. 20.053 (1) (b), Stats.

September 10, 1948.
Lester J. Maitland, Director,

Wisconsin State AeroTiautics Commission.

You state that in conducting hearings for proposed air
ports under ch. 114, Stats., your commission incurs various
expenses such as (1) administrative costs of hearing, (2)
engineers' fees for the estimate of the cost of removal of
obstructions, and (3) expenses for appraisal of land values
and examination of title. You inquire which of these ex
penses are administrative expenses which must be charged
to your overhead appropriation provided by sec. 20.053 (1)
(a) Stats., and which are airport development expenses
chargeable against the appropriation provided by sec.
20.053 (1) (b).

Hearings by your commission on proposed airports are
conducted pursuant to the direction contained in sec. 114.33
(2), Stats. The normal administrative expenses of such
hearings such as salaries or expenses of the commission, of
stenographic reporters or other clerical assistants, or the
cost of a meeting place are properly chargeable against
your overhead appropriation as administrative expenses.
The appropriation for state aids under (b) can only be

expended under sec. 114.34, Stats., to pay the state's share
of the cost of a project under the provisions of sec. 114.34
and sec. 114.35. Sec. 114.34 (2) indicates that the cost of
the project may include "the cost of formulating the proj
ect application and preparing the plans and specifications."
In our opinion preliminary estimates and necessary engi
neering work and costs for appraisals of property to be ac
quired are necessary costs for formulating the project ap-
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plication and may be properly charged against the com
bined fund earmarked for the project from federal, state
and local funds, which in the case of the state are provided
by sec. 20.053 (1) (b).

It seems clear from the statute that the state aids can

be allocated only to an approved project and hence develop
mental expenses cannot be charged to that appropriation
prior to approval of the project.
RGT

State—Administrative P r o c e dur e—Civil Service—

Amendments to rules of the personnel board do not become
effective until filed pursuant to sec. 227.03, Stats., although
previously approved by the governor.

September 11, 1948.
A. J. Opstedal,

Director of Personnel.

You have asked for a further discussion respecting our

opinion of July 21 addressed to Dr. Neupert, to the effect
that the lay-off of an employe effective June 30, 1948 was
governed by personnel board rules published in the 1946
Red Book and not by an amendment approved by the gov
ernor on that date but filed thereafter. You state that an

appeal has been taken by the employe affected. Her attor
ney takes the position that the provisions of sec. 227.03 are

inapplicable to personnel board rules because of the spe
cific provision of sec. 16.05 (1) relating to approval of the
governor; and that sec. 35.93 does not make publication of
the rules in the Red Book effective if they have not previ
ously been filed with the secretary of state.
With respect to the first contention, it is our opinion that

amendments to rules adopted by the personnel board do not
become effective immediately upon approval by the gov
ernor if they have not been filed with the secretary of state
as required in sec. 227.03. For convenience, we will set out
the pertinent parts of the two statutes:
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Sec. 16.05 (1) provides:

"* * * All rules * * * shall be subject to the approval of
the governor, and they may, from time to time, subject to
like approval, be added to, amended or rescinded. However,
if the governor takes no action on a rule or amendment sub
mitted to him within a period of ten days from the date
of its submission, then the rule or amendment shall become
effective as though approved by the governor. * * *"

Sec. 227.03 provides in part:

"Each agency shall file forthwith in the office of the sec
retary of state a certified copy of every rule adopted by it
* * *. Except as otherwise provided by statute, all rules
hereafter adopted shall become effective upon such filing,
unless a later date is specifically stated therein. * *

There can be little question that the requirements of ch.
227 were intended to apply to the rules of the personnel
board, because that board is specifically named in sec.
227.01 (1) as one of the agencies subject to the chapter.
It has been suggested that the phrase in sec. 227.03 "except
as otherwise provided by statute" takes rules of the per
sonnel board out of the scope of the requirement as to fil
ing, because it is "otherwise provided by statute" in sec.

16.05 (1). It is urged that, accordingly, sec. 16.05 (1) pre
scribes the effective date for personnel board rules.
The provisions of ch. 227 were enacted long after the

provisions of sec. 16.05 (1). It seems clear that the legis
lature intended ch. 227 to impose additional requirements
with respect to rules of administrative agencies, without
relaxing the requirements theretofore contained in other
statutes. We believe the phrase "except as otherwise pro
vided by statute," preceding the provision that rules should
become effective upon filing with the secretary of state, was
included to show that the legislature did not intend to relax
other statutory prerequisites.
As applied to rules of the personnel board, we believe

this means that the filing of an amendment in the office of
the secretary of state could not cure a veto by the governor,
but that both the governor's approval and filing in the sec
retary of state's office are a prerequisite to effectiveness of
an amendment. Sec. 16.05 (1) does not appear to be in-
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tended primarily as a direction for the time rules are to be
come effective. It does not provide in terms that the rule
shall become effective immediately upon approval of the
governor. It refers to the time when a rule shall become ef

fective only indirectly, by saying that if the governor takes
no action the rule or amendment "shall become effective as

though approved by the governor."

Such provisions can be construed to harmonize with those
of sec. 227,03. The governor's approval is prerequisite so

that a rule cannot become effective without it; but the filing
with the secretary of state is also required, and the effective
date is to be computed under sec. 227.03 from the latter
event, assuming other prerequisites for a valid rule have
been met.

The phrase in sec. 16.05 (1) that an amendment might
become effective, upon failure of the governor to act, "as
though approved by the governor" does not apply in this
case since the governor did act; but even if it did apply, it
makes the effectiveness in such case subject to whatever
limitations would be applicable in case of affirmative ap
proval.

Ch. 227 was enacted at a later date than most of the pro
visions relating to specific administrative agencies and was
apparently intended to provide additional uniform require
ments for all. The requirement of filing rules in one place
was intended by the legislature to provide a point in com
mon for all agencies where persons affected may secure au
thoritative information, despite diverse practices in other
respects.

As to the second question, it is still our opinion that the
legislature intended the publication of rules in the Red Book
under sec. 35.93 to cure any merely procedural defects, al
though not jurisdictional or substantive defects. We do not
believe, for instance, that publication of a personnel board
rule in the Red Book would overcome a veto by the gov
ernor. The purpose of sec. 35.93 and sec. 227.03, however,
seems to be the same; that is, both statutes endeavor to pro
vide a single source of information as to administrative
rules which can be relied upon by persons affected. It would
seem logical to assume that compliance with sec. 35.93 was
intended to cure a procedural defect of having failed to
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comply with another statutory provision intended for the
same purpose.

We will not enlarge upon this position, however, because
we do not believe it is essential to dispose of the case before
you. The rule contained in the 1946 Red Book under which
the lay-off was made was in effect prior to adoption of sec.
227.03. The provision of that section making rules effective
upon filing applies only to "rules hereafter adopted."

Sec. 16.24 (2) provides in part:

"* * * In case of a reduction in force because of stoppage
or lack of work or funds or because of material change in
duties or organization, permanent employes shall be laid
off in accordance with rules established by the bureau. The
seniority and service ratings of employes shall be consid
ered, in such manner as the rules shall provide, in determin
ing the order of lay-offs and reinstatements. The appoint
ing officer shall confer with the director relative to a pro
posed lay-off a reasonable time before the effective date
thereof in order to assure compliance with the rules. * * *"

According to your statement of facts, the appointing of
ficer did conform to sec. 16.24 (2) of the statutes by con
ferring with the director relative to the proposed lay-off a
reasonable time before its effective date. So far as the rec

ords indicate, the appointing officer appears to have acted
in good faith, and we do not believe any of the circumstances

called to our attention invalidate his action.

BL

Intoxicating Liquors—Licenses and Permits—Licenses

issued by state treasurer pursuant to sec. 176.05 (4a),
Stats., are not included for purposes of determining num
ber of licenses in force when limitation law, sec. 176.05
(21) (a), went into effect.

September 13, 1948.
Erwin G. Zastrow,

District Attorney,
Elkhorn, Wisconsin.

We have your request for an opinion in regard to sec.
176.05 (21), Wisconsin statutes, commonly known as the
liquor license limitation law. That section provides in part
as follows:
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"Retail 'Class B' Liquor Licenses Limited in Number, (a)
No governing body of any town, village or city shall issue
more than one retail 'Class B' liquor license for each five
hundred inhabitants or fraction thereof, except that if a
greater number of meh licenses have been granted, issued,
or in force, in such town, village or city, at the time of the
taking effect of this subsection, than would be permissible
under said limitation, such town board, village board pr
common council may grant and issue such licenses equal in
number to those granted, issued, and in force on the taking
effect of this subsection * *

The facts involved are: On August 27, 1939 the town of
Linn in your county had issued nine intoxicating liquor li
censes. In addition, the state treasurer pursuant to sec.
176.05 (4a) had issued a country club license to the Lake
Geneva Country Club. The same types and niunber of li
censes have been issued up to the present year. This year
the country club applied for a regular "Class B" liquor li
cense and it was issued by the town. In addition, the town
issued nine other licenses.

The question involved is, how many licenses is the town
of Linn entitled to issue? You have concluded that since
the town had issued only nine licenses on August 27, 1989,
the date the limitation law went into effect, it may issue
only nine at this time. We agree with your conclusion for
the following reasons.

The words italicized in the quotation of the limitation law
set forth above indicate clearly that only those licenses is
sued by the municipality are to be counted in ascertaining
the number which the mimicipality is entitled to issue. The
words "such licenses" clearly refer to the type of license is
sued by the governing bodies of towns, villages, and cities.
It absolutely does not include the type of license issued by
the state treasurer to a country club pursuant to subsec.
(4a).

This department has previously ruled that licenses issued
by the state treasurer pursuant to subsec. (4a) are not sub
ject to the limitation provisions of subsec. (21) (a).
XXVIII Op. Atty. Gen. 618. The licenses issued by the
state treasurer are not included for any purpose in working
out the formula prescribed in subsec. (21) (a).
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You are therefore advised that the town of Linn may
issue only nine "Class B" licenses, that being the number in
force on August 27,1939.
ES

Banks and Banking—Preferred Stock—^An existing state
bank whose present outstanding capital stock does not come
up to the minimum now required for organization of a new
state bank as provided by sec. 221.01 (12), Stats., as
amended by ch. 134, Laws 1947, is prohibited by sec.
221.047 (2) from issuing preferred stock.

September 14, 1948.
G. M. Matthews,

Commissioner of Banks,

You advise us that one of the banks under your super
vision located in a city having population of more than 20,-
000 but less than 200,000, on August 30, 1943 amended its
articles providing for $100,000 of capital consisting of 1,000
shares of common stock of $100 par value so as to provide
for $200,000 of capital consisting of 1,000 shares of com
mon stock of $100 par value and 1,000 shares of preferred
stock of $100 par value. We further understand that this

amendment was approved and that on or about October 1,
1943 the bank issued preferred stock in the amount so au
thorized. Both then and now sec. 221.047, (2) reads as
follows:

"No bank may issue preferred stock unless it shall have
outstanding capital stock in an amount equal to the mini
mum capital stock required at the time for the organization
of a bank in the same to^vn, village or city."

When the preferred stock referred to was issued in 1943
the bank had sufficient capital stock to meet the require
ments of sec. 221.01 (12) which then provided:

"The aggregate amount of the capital stock of any bank
hereafter organized » * * shall not be less than one hundred
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thousand dollars in any city or village having twenty thou
sand or more and less than two hundred thousand inhabi
tants * *

Said bank now wishes to issue additional preferred stock.
Sec. 221.01 (12) was amended by ch. 134, Laws 1947, so as
to now provide:

"The aggregate amount of the capital stock of any bank
hereafter organized shall not be less than $35,000 in towns,
cities and villages of less than 2,500 population; * * * and
not less than $250,000 in cities having 50,000 or more popu
lation. * * *"

You advise that at the present time the aggregate amount
of capital stock of the bank in question is less than $250,-
000 and for that reason you have taken the position that
said bank cannot now issue additional preferred stock be
cause of the limitation contained in sec. 221.047 (2).
You ask that we advise you whether the position taken

by you is correct. The answer is "Yes." It clearly follows
from the various statutes already cited. If the bank goes
ahead with its plans for additional preferred stock on the
basis mentioned it will unquestionably receive cash, prop
erty or services in exchange therefor and there is no escap
ing from the proposition that the bank will then "issue"
said stock and will fall squarely under the provisions of sec.
221.047 (1). Lake Suverior D. P. Co. v. Public Service
Comm., 250 Wis. 39, 46-7.
The argument advanced by the bank, as we gather it

from your letter, is to the effect that sec. 221.047 (2) ap
plies only to an original issue of preferred stock and does
not apply where the bank merely increases its preferred
stock which it is claimed is what the bank now contemplates
doing. You further indicate that in support of such position
it is asserted that an existing bank which has less aggregate
capital than now required by sec. 221.01 (12) for organiza
tion of a new bank can increase its common stock without
bringing it up to or beyond the present minimum require
ments of the subsection.
We disagree with the argument advanced by the bank.

We do not concede the correctness of the assumption on
which it is based, i.e., that the proposed offering of pre-
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ferred stock is not an original issue but is merely an in
crease in its preferred stock, but it is unnecessary to go
into that question because in any event the argument ad
vanced is contrary to the express language of sec. 221.047
(2). That subsection says that no bank may "issue" pre
ferred stock unless it has outstanding capital stock in
amount equal to minimum capital stock "required at the
time" for the organization of a bank in the same town, vil
lage or city. This could readily be construed to prohibit is
suance of preferred stock by a bank, irrespective of whether
it is part of an offering already authorized or whether it is
an original or entirely new offering, if at the time any par
ticular share is issued the bank cannot meet the capital re
quirements for organization of a new bank in its com
munity. It is of course only necessary to detemine the ap
plication of such subsection to the fact situation here pre
sented, and as to that we have no hesitation in advising
that it prohibits the bank in question under the facts stated
from issuing any preferred stock, if at the time of issuance
said bank cannot meet the requirements then imposed by
statute (sec. 221.01 (12)) for organization of a new bank
in the same city. The fact that it might be possible for an
existing bank, having less capital than is required to or
ganize a new bank at the present time, to increase its com
mon stock without bringing it up to or beyond the minimum
requirements now imposed by sec. 221.01 (12) cannot and
does not alter the plain language of sec. 221.047 (2) which
is controlling with respect to the issuance of preferred
stock.

WET
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Bonds—Counties—schedule bond covering all county
officers and employes may not be filed under sec. 19.07 (1)
(b), Stats., in lieu of the ofiicial bonds required of county
officers by sees. 59.13 (1) and 19.01 (2).

September 14,1948.
Edward A. Krenzke,

District Attorney,
Racine, Wisconsin.

You advise that Racine county proposes to carry its own
schedule bond covering all county officials and employes.
From your letter, it would appear that this bond would be
in lieu of all other- bonds covering county officers or em
ployes. You doubt whether this is permissible under the
Wisconsin statutes and request our opinion upon the matter.

Sections 19.01 (2), 19.07 (1) (b) and 59.13 (1) provide
as follows:

"19.01 (2) Every official bond required of any public of
ficer shall be in substantially the following form:
"We, the undersigned, jointly and severally, undertake

and agree that » who h^
been elected (or appointed) to the office of , will
faithfully discharge the duties of his said office according
to law, and will pay to the parties entitled to receive the
same, such damages, not exceeding in the aggregate
dollars, as may be suffered by them in consequence of his
failure so to discharge such duties.
"Dated , 19

«iii «

(Principal)
«

(Surety)

"19.07 (1) Civil Service Employes; Blanket Bonds, (a)
* *

"(b) Any number of officers, department heads or em
ployes, may be combined in a schedule bond, where such
bond is to be filed in the same place, and in the event such
bond is executed by a corporate surety company, payment
of the premium therefor is to be made from the same fund
or appropriation prescribed in section 19.01."
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"59.13 (1) Each county officer named in this chapter shall
execute and file an official bond and take and file the official
oath within twenty days after receiving official notice of his
election or appointment, or if not officially notified, within
twenty days after the commencement of the term for which
he was elected or appointed. Every deputy appointed by
any such officer shall take and file the official oath and if
he neglects shall forfeit one hundred dollars. Such official
bonds shall be in sums and with sureties, as follows:
"(a) County clerk * * *
"(b) County treasurer * * *

* «

"(e) Clerk of the circuit court * *

Sec. 59.13 (1) provides that each county officer named in
ch. 59 shall "execute" an official bond. This means, at least,

that the bond must be signed by the officer. Words and
Phrases, Vol. 15, pages 551 to 553. The official bond fonn

specified in sec. 19.01 (2) provides for its execution by the
officer as principal, as well as for execution by the surety.

A schedule bond is executed only by the surety but not
by the individual against whose actions the surety agrees

to indemnify. A schedule bond covering county officers who
are obliged to execute and file official bonds would not sat
isfy the requirements of sees. 19.01 (2) and 59.13 (1).
The question then arises whether the requirements of

said statutes have been abrogated by sec. 19.07 (1) (b) to
the extent of permitting a county to carry one schedule bond
covering all county officials and employes instead of requir
ing the official bonds referred to in sees. 59.13 (1) and
19.01 (2).
The present sec. 19.07 was created by ch. 429, Laws 1937.

Subsec. (1) was entitled by the legislature—"Civil Service
Employes; Blanket Bonds." It may be that sec. 19.07 (1)
(b) was intended to apply only to such county officers, de
partment heads or employes as may be included under a
civil seiwice system. It may be that it was intended to fur
nish a way of supplying bond coverage for officers in addi
tion to that provided by their official bonds. It may have
been intended.to apply to those county officers who were
not required to file an official bond in the form specified in
sec. 19.01 (2). Whatever the reason may have been, the
legislature did not provide clearly that a schedule bond
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could be furnished under sec. 19.07 (1) (b) in lieu of the
official bond required by sees. 59.13 and 19.01 (2) of certain
county officers—for example, county clerk, county treas
urer and clerk of the circuit court. As you have pointed
out, the duty to file an oflficial bond, when required by stat
ute, is one which affects the qualifications of an individual
to hold office. Failure to file a bond so required has been held
to create a vacancy in the office of county treasurer. XXIV
Op. Atty. Gen. 196.

Sec. 59.13 (1) is a specific statute relating to the official
bond covering the aforesaid three officers, among others.
Repeals of statutes by implication are not favored. Milwau
kee V, Milwaukee County, 236 Wis. 7, 294 N.W. 51; Pahst
Corp. v. City of Milwaukee, 190 Wis, 349, 208 N.W. 493. A
repeal by implication does not result except when such in
tent of the legislature clearly appears. McLoughlin v. Mol-
nar, 237 Wis. 492, 297 N.W. 370; Joyce v. Sank County, 206
Wis. 202, 239 N.W. 439. It is our opinion that sec. 19.07 (1)
(b) should not be construed to abrogate the requirements of
sees. 59.13 (1) and 19.01 (2) in the absence of more evi
dence that this was the intention of the legislature.
JRW

State Board of Health^Cosmetic Art—Licenses and Per
mits—^A rule of the state board of health that instructors in
schools of cosmetology shall pass an examination which
differs from that given applicants for managers' licenses,
and that instructors may not practice cosmetology, is valid
under sees. 140.05 (3), 159.03 (1) and 159.02 (2), Stats.

September 14, 1948.

Dr. Carl N. Neupert,

Board of Health.

You have asked if the state board of health has the au
thority to promulgate a rule requiring instructors in
schools of cosmetology to pass an instructor's examination
given by the examining board in cosmetology and requir-
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ing that instructors shall not practice cosmetology any
place other than in schools of cosmetology.

Sec. 159.03 (1) provides in part:

"The board shall * * * prescribe * * * rules and regula
tions governing * * * schools teaching cosmetic art * * *
and shall make and enforce rules governing sanitary and
hygienic conditions surrounding the practice of cosmetic
art and the conduct and operation of * * * schools of cos
metic art."

Sec. 159.02 (2) provides in part:

"* * * No school for teaching cosmetic art shall be granted
a certificate of registration unless it shall * * * employ and
maintain a sufficient number of instructors regularly as
such who shall hold a manager's license as prescribed by
the state board of health * *

In Toebe Academy of Beauty Culture v. Kelly, (1941)
239 Wis. 103, the court pointed out that by the provisions
of sec. 159.03 (1) schools teaching cosmetic art "become a
part of the subject matter under the supervision of the
state board of health to the end that the administration
thereof shall be efficient and that the health of the public
shall be protected," and are therefore subject to the pro
visions of sec. 140.05 (3).

Sec. 140.05 (3) provides;

"The board shall have power to make and enforce such
rules, regulations and orders governing the duties of all
health officers and health boards, and as to any subject
matter under its supervision, as shall be necessary to effi
cient administration and to protect health, and violation
shall be punished by fine of not less than ten or more than
one hundred dollars for each offense, unless penalty be
specially provided. The rules and regulations shall bear the
seal of the board, be attested by the state health officer, and
be published in the official state paper and distributed in
pamphlet or leaf form to all health officers and any citizen
asking for the same. They shall not be effective until thirty
days after publication. All mles and regulations so adopted
and published and all orders issued by the board in con
formity vrith law shall be valid and in force, and prima
facie reasonable and lawful until they are found otherwise
in (m action brought for that purpose or until altered or re
voked by the board."

Sec. 159.02 (2) indicates that an instructor is required
to hold "a manager's license as prescribed by the state board
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of health." While the statute does not of itself provide dif
ferent standards for licenses for managers and instructors,
we believe the statutory requirement that instructors have
a manager's license "as prescribed by the state board of
health" indicates a legislative intent to leave it to the dis
cretion of the board whether there shall be any difference
in the examinations to determine fitness. If the prerequi
sites were required by statute to be identical, the italicized
words above quoted would be meaningless. We do not be
lieve the board would have authority to relax the statutory
minimum requirements imposed by sec. 159.08 (2) for is
suance of a license either to a manager or an instructor;
but we believe the words quoted from sec. 159.02 (2) give
the state board discretion to prescribe different tests for
determination of fitness if it deems that appropriate "to
the end that the administration * * ̂  shall be efficient and

'that the health of the public shall be protected."
The other portion of the rule providing that instructors

in a school for teaching cosmetic art may not practice
otherwise than as instructors appears to be consistent with
the legislative plan in sec. 159.02 (2) which requires a
school to maintain instructors "regularly as such." It would
appear upon the face of the rule that it relates to efficiency
of administration; and if that is the case it is valid under
the decision in Toebe Academy of Beauty Culture v. Kelly,
supra.

In any event, sec. 140.05 (3) makes rules of the state
board of health "prima facie reasonable and lawful until
they are found otherwise in an action brought for that pur
pose." It is our opinion that the rule about which you in
quire would be held valid even if attacked in action brought
for such purpose; although the outcome of such an action
cannot be foretold with certainty because it cannot be
known in advance what evidence might be introduced in
an attempt to show that the rule does not serve any pur
pose connected with public health or efficient administra
tion. In the absence of any such action, it is our opinion
that the rule is within the power of the state board of health
and is valid.

BL
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Counties—Milwaukee County—Home Rule—By virtue of
home rule provision of sec. 59.083 (1), Stats., county board
of Milwaukee county may adopt an ordinance creating an
advisory commission relative to the sale of objectionable
books and magazines.

September 15, 1948.

Oliver L. O'Boyle,
Corporation Counsel,

Milwaukee, Wisconsin.

You have requested an opinion as to the right of the
county board of Milwaukee county to adopt a proposed or
dinance, a copy of which you have submitted for our inspec
tion. The ordinance creates eight sections of the general
ordinances of Milwaukee county. Briefly, the ordinance cre
ates and establishes a commission to be known as the Mil

waukee County Literary Commission, to consist of seven
members to be appointed by the county chairman and con
firmed by the county board. Certain organizations, school
faculties, the clergy and a psychiatrist are to be repre
sented. The members shall receive no salary. The commis
sion will be given power to adopt rules and regulations for
its meetings and the conduct of its business. It is to be
provided with a room in the court house and its records
are to be public records to be kept in the court house. It
is directed to visit places engaged in the business of dis
tributing so-called comic books, pamphlets, magazines, peri
odicals, etc., and examine them to determine which of them
have a tendency to stimulate juvenile delinquency, or cor
ruption of morals, or may become vehicles for inciting vio
lent and depraved crimes against the person.
At the conclusion of each inspection the commission is

to make a written report listing by name the publication
found objectionable. This report shall be distributed to dis
tributors of magazines, bo'oks and periodicals in the county,
to the district attorney and police officials, to the press and
to parent-teacher organizations and all other clubs and
organizations interested in the moral welfare of the chil
dren and youth in the county.
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The commission is further authorized and empowered to
develop a plan and system for the study and selection of ap
propriate reading material for children and youth and to

instruct and advise parents and others interested in child

welfare as to appropriate reading matter, so as to develop
in children and youth a taste and desire for better books

and reading material. It is also directed to interest public
library representatives, women's clubs, church and civic so

cieties and other organizations in aiding to make available
to the children and youth of the county the benefits and the
opportunity to read better books.

The commission is authorized to enlist the aid of volun

teers in the performance of its work and in carrying out the

project for the wide distribution of the information on

books and reading matter throughout the county. The pro
posed ordinance carries an appropriation of a sum sufficient

to defray actual and necessary expenses of the commission,

not exceeding $1,000 per year.
It is clear that no county other than Milwaukee county

has power to enact such an ordinance. But with reference to
Milwaukee county, sec. 59.083 (1), Stats., provides in part
as follows:

"Except as elsewhere specifically provided in these stat
utes, the county board of any county with a population of
two hundred fifty thousand or more, is hereby vested with
all "powers of a local, legislative and administrative char
acter, including without limitation or restriction because of
enumeration, the subject matter of water, sewers, streets
and highways, fire, police, and health, and to carry out these
powers in districts which it may create for different pur
poses, or throughout the county, and for such purposes to
levy county taxes to issue bonds, assessment certificates and
improvement bonds, or any other evidence of indebtedness.
Ht ^

Article IV, sec. 22, of the Wisconsin constitution pro
vides as follows:

"The legislature may confer upon the boards of super
visors of the several counties of the state such powers of a
local, legislative and administrative character as they shall
from time to time prescribe."
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The power thus conferred upon the legislature is ex
tremely broad. In the opinion of Chief Justice Lyon in State
ex rel. Attorney General v. Cunningham, (1892) 81 Wis.
440, 526, 51 N.W. 724, appears the following statement:

"* * * This is one of the most ample grants of power in
the constitution, and its insertion therein proves the im
portance of the county and county government in the es
timation of the people who adopted the constitution." (It
alics supplied.)

In Supervisors of La Pointe v. O'Malley, (1879) 47 Wis.
332, 336, 2 N.W. 632, the court said;

'*♦ * * Under the constitution and the grant of the legis
lature, the boards of supervisors of the several counties in
the state become legislative bodies, having power to legis
late upon such matters of a local nature as may be entrusted
to them by the legislature. We are inclined to hold that
when any subject of legislation is entrusted to said county
boards, by general words, such hoards acquire the right to
pass any oi^inance necessary or convenient for the purpose
of disposing of the whole subject so committed to them; and
that, for the purpose of disposing of such subject, they have
all the powers which the legisloiure itself would have over
the same subject, unless the legislature, in conferring such
power, has restricted the power of the boards, or directed
that it should be done in a certain way. * * *" (Italics
supplied)

The foregoing language was approved in Lund v. Chip-
pewa County, (1896) 93 Wis. 640, 646, 67 N.W. 927.

So it has been held that the legislature may delegate to
county boards power to regulate dancing and that a county
ordinance limiting the hours during which public dances
may be held was valid. Stetzer v. Chippewa County, (1937)
225 Wis, 125, 133, 273 N.W. 525, quoting with approval the
above language from the La Pointe case.

It sufficiently appears from the foregoing authorities that
the legislature may confer upon county boards all legisla
tive power which the legislature itself has, to deal with the
subject matter thus delegated.

The statute above quoted on its face purports to delegate
to the county board of any county of over 250,000 popula
tion all powers which the legislature has the right to dele-
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gate to any county board under the constitution, except as
elsewhere specifically provided in the statutes. It is doubt
less true that there are some powers of a local legislative
and administrative character which the legislature may not,
for other constitutional reasons, delegate to any county
board. See for example State ex rel. Keefe v. Schmiege,
(1947) 251 Wis. 79, 28 N.W. (2d) 345. But we are unable
to perceive any reason why the legislature could not have
expressly authorized the county board to establish a com
mission such as is provided by the proposed ordinance. It
follows that the power to establish such a commission is
included within the general grant of power contained in sec.
59.083 (1).

It cannot be denied that the purpose for which the com
mission is established is a public purpose. Its functions are
almost entirely educational in nature and are broadly de
signed to eliminate, by force of moral persuasion, unde
sirable types of literature tending to cause or encourage
delinquent conduct, and at the same time to improve the
reading habits of the youth of the county by diverting them
into more desirable channels. In the case of obscene litera

ture the activities of the commission may result directly
in criminal prosecutions under sec. 351.38 (1), Stats. It is
well established that the education and information of the

public along certain lines is a public purpose for which pub
lic funds may be appropriated. State ex rel. W.D.A. V. Dam-
mami, (1938) 228 Wis. 147, 277 N.W. 278, 280 N.W. 698.
The subject matter of the ordinance is clearly "local" in

the sense that it applies only within one county. Likewise it
is clear that in adopting an ordinance creating a commis
sion for a public purpose the county board is exercising
"legislative power."
WAP
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Marketing and Trade Practices—Trading Stamps—Giv
ing of trading stamps, which bear no stated cash value on
their face and are redeemable only in amounts aggregating
$1.50 or $3, with each purchase of merchandise at the rate
of one for every 10-cent purchase, violates sec. 100.15 (1),

Stats. The giving of such stamps with sale of trade-mark
merchandise having fixed minimum resale price under sec.
133.25 where sale price of article less cash value of trad
ing stamp is less than minimum resale price so fixed, vio
lates sec. 100.15 (2).

September 16, 1948.

Kenneth L. Swanson,
District Attorney,

Ellsworth, Wisconsin.

You inquire whether the following situation constitutes
a violation of the trading stamp law, sec. 100.15, Stats.

Several Ellsworth and River Falls merchants, dealing re
spectively in drugs, feed, clothing, furniture, hardware,
photography and a filling station, have joined in a plan to

give trading stamps to customers at the rate of one for each
10 cents of merchandise or services purchased. Customers

are given booklets containing 60 pages, on each of which
25 stamps may be pasted. When the book is half filled it will
be redeemed for $1.50 or when entirely filled, for $3. Ac
cording to pictures submitted with your request the stamps

appear to bear no cash value on their face but do not appear
to be redeemable in merchandise. The scheme is said to

represent a 2 per cent cash discount.
Section 100.15 (1), Stats., provides, so far as is material

here, as follows:

"No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver,
or cause or authorize to l3e furnished or delivered to any
other person, firm, corporation, or association within this
state, in connection with the sale of any goods, wares or
merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser re
ceiving the same to procure any goods, wares, merchan
dise privilege, or thing of value in exchange for any such
trading stamp, token, ticket, bond, or other similar device,
except that any manufacturer, packer, or dealer may issue
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any slip, ticket, or check with the sale of any goods, wares
or merchandise, which slip, ticket or check shall hear upon
its face a stated cash value and shall be redeemable only in
cash for the amount stated thereon, upon presentation in
amounts aggregating twenty-five cents or over of redemp
tion value, and only by the person, firm or corporation issu
ing the same * *

Since the stamps do not bear on their face a stated cash
redemption value, and are not redeemable in amounts ag
gregating 25 cents or more, the plan is clearly illegal under
this section so far as it applies to sales of merchandise but
hot as applied to services. See XX Op. Atty. Gen. 1107.
You inquire further whether the use of these stamps may

be in violation of sec. 100.15 (2) if given with the purchase
of a product as to which a minimum resale price has been
fixed or established by the producer or distributor, if the
sale price less the cash value of the stamps is less than the
minimum resale price so fixed. This situation is fully cov
ered in the case of Ed. Schuster & Co. v. Steffes, (1941) 237
Wis. 41, 295 N.W. 737,133 A.L.R. 1071. Under that decision
such use of the stamps is prohibited by sec. 100.15 (2) if
a valid minimum resale price has been fixed under the fair
trade act, sec. 133.25, Stats.
WAP

Criminal Law—Insane—Probation and Parole—The
statutes do not provide for release from custody of persons
committed subject to sees. 357.11 and 357.13 (4), Stats.,
without action by the committing magistrate or jury, ex
cept as to persons committed to the central and Winnebago
state hospitals who may be paroled as provided in sec. 51.21
(6), Stats.

September 16, 1948.

State Department op Public Welfare.

You state that your department has been asked to pro
vide rules for parole from Milwaukee county hospital for
mental diseases, of patients committed by the district court
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of Milwaukee county under authority conferred by ch. 295,
Laws 1941, as amended by chs. 319, 449 and 553, Laws
1943.

You do not state whether the particular commitment in
connection with which the question arose resulted from vio
lation of a state law or local ordinance, but we are assum
ing for the purposes of this opinion that the commitment
was properly made in accordance with law. In either case
the commitment would be subject, by reference, to the pro
visions of sees. 357.11 or 357.13 (4), because ch. 295, Laws
1941, as amended states that the commitments should be

made "as provided by sections 357.11 and 357.13 of the
statutes, except that persons charged merely with the vio
lation of local ordinances and found insane shall be com

mitted as provided by section 51.05 of the statutes." Sec.
51.05 relates only to the institution to which a commitment
shall be made, so that the quoted pi'ovision referring to sec.
51.05 does not exempt the commitment from the require
ments of sees. 357.11 and 357.13 except with respect to de
termining the institution to which the individual is to be

committed.

Sees. 357.11 and 357.13 deal with persons who have been
charged with offenses and who are found to have been in
sane or feeble-minded at the time the offense was com

mitted or at the time of the trial or conviction. Both sec

tions contain provisions restricting the discharge of such
persons from custody. Sec. 357.11 (4) provides:

* * No such person so committed shall be discharged
from detention unless the magistrate or the jury upon
whom devolves the duty to pass upon his sanity and mental
condition shall, in addition to finding him sane and mentally
responsible, also find that he is not likely to have such a re
currence of insanity or mental iiTesponsibility as would re
sult in acts which, but for insanity or mental irresponsi
bility, would constitute crimes."

Sec. 357.13 (4) provides:

"* * * but no such person shall be removed or discharged
from said hospital or home except upon the order of the
court having jurisdiction over such person for trial, sen
tence or commitment."
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The legislature has by such provisions manifested con
cern that persons who have committed offenses, and who
have been found insane or feeble-minded, should be released
from custody only under special safeguards in the interest
of the public safety and welfare. The legislature has desig
nated the public officials who shall be responsible for en
forcement of these safeguards. Under sees. 357.11 and
357.13 the committing magistrate or jury is given such re
sponsibility.
In addition, the legislature has provided in sec. 51.21

(6) as follows:

"Paroles. If in the judgment of the superintendent of the
central or Winnebago state hospital any person committed
under section 357.11 or 357.13 is not in such condition as
warrants his return to the court but is in a condition to be
paroled under supervision, the superintendent shall report
to the department and the committing court his reasons for
his judgment. If the court does not file objection to the pa
role within 60 days of the date of the report, the superin
tendent may, with the approval of the department, parole
him to a legal guardian or other person, subject to the rules
and regulations of the department."

By the foregoing provision the legislature has extended
the responsibility for enforcement of the safeguards to
certain other officials, i.e., the superintendents of the cen
tral and the Winnebago state hospitals. We do not find in
the statutes a provision authorizing any other person or of
ficial to assume the responsibility for passing upon paroles
in case of persons committed subject to the restrictions of
sees. 357.11 and 357.13. We do not believe that the general
provisions of the statutes relating to paroles of persons
committed to institutions for mental diseases apply to indiv
iduals committed subject to the provisions of sees. 357.11
and 357.13, because of the care which the legislature has
taken to make special provision for the latter cases. It is a
fundamental rule of construction that statutory provisions
covering special circumstances prevail over statutes of gen
eral import if their terms are inconsistent.

While it might seem anomalous that a means of parole is
provided for persons committed to the central and Winne
bago state hospitals but no such means is provided for pa-
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role from other institutions, that may indicate a legislative
unwillingness to extend the responsibility for release from
custody in such cases beyond a few designated officials upon
whom it places the responsibility of exercising judgment.
BL

Intoxicating Liquors—Licenses and, Permits—Words
and Phrases—Licensed Premises—Liquor may be sold on
any part of the premises as described in the liquor license
under sec. 176.05, Stats.

September 16, 1948.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You have raised a question in regard to premises licensed
for the sale of intoxicating liquor under ch. 176, Wis. Stats.
You inform us that there are many resorts in your county
and that the area covered by these resorts frequently totals
many acres. You ask whether a licensee who obtains a li

cense for the entire resort may operate more than one bar
on his place.

Sec. 176.05 which contains the provisions pertaining to
intoxicating liquor licenses, refers to the "premises"
throughout. Nowhere in the section referred to is "prem
ises" defined. The word must, therefore, be construed ac
cording to its genei'al usage. See XXVII Op. Atty. Gen. 702.
In effect the "licensed premises" means that which is de

scribed in the license itself. Subsec. (5) provides for the
form of the application and license, stating that they shall
designate the vi'emises where the liquor is to be sold. From
this it is clear that if the application and the license de
scribe the entire resort, then such constitutes the licensed
premises and the owner or operator is entitled to sell liquor
from any part of the premises. For example, he may have a
tavern in a building within the limits of the resort and a
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service bar in the dining room of the main lodge of the.
resort.

In Matter of Fortino v. State Liquor Authority, (1936)
273 N.Y. 31, the court held that the licensed premises can
mean only the premises described in the license and in
which, under the terms of the license, alcoholic beverages
could be sold. The court said at page 35:

"Where, as in this case, the premises are described only
by street and number, it is plain that the licensed premises
are the premises owned by the licensee at that address."

In XXVII Op. Atty. Gen. 702, referred to above, this of
fice ruled that the old Wisconsin cases could be relied on in
construing the term "premises." In addition to the cases
cited in that opinion, see also Widmer v. State, (1923) 182
Wis. 303; 30 Am. Jur. 430, § 332; Ann. Cas. 1916C, 1193;
48 G.J.S. 231, § 112.

You have asked the further question as to whether the
result would be otherwise if a public highway ran through
the resort grounds and a bar was located on either side of
the road. This circumstance would not alter the conclusion
reached above so long as the entire resort was described in
the license and the whole was operated as a single enter
prise. Of course reasonable limits would have to be ob
served in all cases. Here, as in other fields, rules of reason
and common sense must be applied. If the premises sought
to be licensed is a contiguous, unified enterprise, all under
the control of the applicant, then the whole property can be
included in the licensed premises and liquor can be sold on
any part of it.
ES
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Ba/rhers—Practice Regulations—Under sec. 158.04 (5)
(e), Stats., the operation of a barber shop in connection
with the sale of stamps, postal notes, money orders and
similar materials is unlawful.

September 25, 1948.
Edward G. Minor,

District Attorney,
Sturgeon Bay, Wisconsin.

You inquire whether it is unlawful to operate a barber
shop in connection with the sale of stamps, postal notes,
money orders and similar materials. You state that this

sale is made for the convenience of the public without profit
on the items sold except such as is derived from a lease of
the premises to the United States government.
The applicable statute, sec. 158.04 (5) (e) provides:

" (5) It shall be unlawful:
<(l|c « «

"(e) To operate a barber shop in connection with any
other business * * *. Nothing herein shall prohibit the sale
of tobacco, newspapers or candy in original packages, or
shoe shining or manicuring in barber shops."

The administrative interpretation placed upon this sub
section by the board of health which is charged with its en
forcement is that the items or businesses mentioned in the
last sentence quoted are exclusive and that no other busi
ness can be carried on. Under their interpretation the sale
of stamps is another business. In the absence of any other
evidence as to the meaning of the statute such adminis
trative interpretation must be given weight and accord
ingly it would appear that the sale of stamps and other
items you describe cannot be carried on in connection with
barber shops.
RGT
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Taxation—Exemption—Religions Institutions—Separate
residence premises furnished by a church to an officer or
employe free of rent for his personal dwelling are not ex
empt under sec. 70.11 (4), Stats.

September 27,1948.
Frank G. Loefpler,

District Attorney,
Wausau, Wisconsin.

You state that the Lutheran Wisconsin District, Missouri
Synod Lutheran Church, owns a private residence type of
building located upon a city lot in the city of Wausau, which
is furnished free of rent to and occupied by the Executive
Secretary of Christian Education of the Synod as his home.
He is employed on a full time basis and his duties are to
promote the religious and educational work of the Synod.
As he is not an ordained minister you recognize that this
property would not be exempt from taxation as a parson
age, but ask whether it would come within the language
in sec. 70.11 (4), Stats., exempting "real property neces
sary for the location and convenience of the buildings of
such institution or association and embracing the same."
We assume that this property is not a part of, adjacent to,
or in close proximity to, any church edifice or other build
ings owned by the Synod which are used by it for strictly
religious activities.
So far as pertinent, sec. 70.11 (4), Stats., provides ex

emption from taxation to:

"(4) Personal property owned * * * by any religious
* * * association * * * which is used exclusively for the pur
poses of such association, and the real property necessary
for the location and convenience of the buildings of such
* * * association and embracing the same, not exceeding
ten acres; provided, such real or personal property is not
leased or otherwise used for pecuniary profit; * * * and
parsonages, whether of local churches or districts, and
whether occupied by the pastor permanently or rented for
his benefit * *

The question presented is whether a private residence
owned by a church organization, that is not an integral part
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of, but wholly separate and distinct from, any church or
institutional premises of the organization, which it fur

nishes free of rent to an officer or employe who is not an
ordained minister, for his private use as a dwelling, comes
within this quoted language.

Taxation is the rule and exemption the exception, and
one who asserts an exemption must point to some provision
expressly granting it and then bring himself clearly within
its stated terms. Comet Co. v. Dept. of Taxation, (1943) 243
Wis. 117, 9 N.W. (2d) 620; Botvman Dairy Co. v. Tax
Comm., (1942) 240 Wis. 1, 1 N.W. (2d) 905; Will of Cha.
fin, (1933) 210 Wis. 675, 247 N.W. 325; M. E. Church Ba-
raca Club v. Madison, (1918) 167 Wis. 207, 167 N.W. 258.
Statutes granting tax exemption are not to be enlarged by
construction. First Wis. Trust Co. v. Tax Comm., (1941)

238 Wis. 199, 298 N.W. 595; Milw. E.R. & L. Co. v. Tax
Comm., (1932) 207 Wis. 523, 242 N.W. 312; M. E. Church
Baraca Club v. Madison, supra. Tax exemptions are purely
matters of legislative grace and are to be strictly construed

against one who claims thereunder. Comet Co. v. Dept. of
Taxation, supra; Ritchie v. Green Bay, (1934) 215 Wis.
433, 254 N.W. 113; Will of Chafln, supra; Estate of Week,
(1919) 169 Wis. 316, 172 N.W. 732. If ambiguous or un
certain as to a specific property all doubts are to be resolved

against the existence of exemption and in favor of taxa
bility. Mihv. E. R. & L. Co. v. Tax Comm., supra; Milw.
E. R. & L. Co. V. Pub. Ser. Comm., (1941) 236 Wis. 631,
296 N.W. 58; Katzer v. City of Milwaukee, (1899) 104 Wis.
16, 80 N.W. 41. The application of these rules of construc
tion should not, however, thwart the purposes to be fos
tered by the exemption. XXVII Op. Atty. Gen. 693, 694.
In XXI Op. Atty. Gen. 402 it was concluded that residen

tial premises furnished to an employe of an educational in
stitution come within these exemption provisions of sec.
70.11 (4), Stats. But there the dwelling was located upon
and was an integral part of premises which themselves
were clearly used as an operating unit by the organization
in performing its functions. The use of the dwelling by a
caretaker or janitor as a personal residence was deemed
necessary and convenient to the maintenance and opera
tion of the property as a whole. The dominant purpose of
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the entire property was its use as a unit by actual occu

pancy of the organization itself. The occupancy and use of

the dwelling part by the employe was merely incidental

thereto under the circumstances.

Similarly in XXVII Op. Atty. Gen. 693 it was ruled that

residences situated upon the grounds of a religious semi

nary and occupied rent free by instructors were exempt

under sec. 70.11 (4), Stats. There again such dwellings

were an integral part of the institution premises and the
use of them as living quarters for instructors was incident
to the main purpose of the premises as a whole.
In the instant situation the dominant consideration in

owning the private residential premises is neither the use
and occupation thereof by the organization itself in per
forming its functions and carrying on its activities nor the
use thereof in connection with or as a part of premises
which it does use and occupy so as to be necessary and con
venient thereto, but for the sole purpose of furnishing the
employe with a private home for occupancy by himself and
his family. The situation here is parallel to that involved
in XXIX Op. Atty. Gen. 250, where a private residence of
the Salvation Army, located away from and entirely sepa
rate and distinct from its institutional buildings and fur
nished by it rent free to its local commanding officer for
his personal use as a home, was ruled not exempt under sec.
70.11 (4), Stats.
While that opinion turned on the fact such commanding

officer was not a pastor and therefore the premises were
not a pastorage, there is the implied assumption that prem
ises of a religious or benevolent organization which are
designed and used for private dwelling purposes of its of
ficers or employes are not exempt under the general lan
guage in sec. 70.11 (4), Stats., but only if they qualify un
der the language exempting parsonages. The underlying
concept is that under the circumstances such use and occu
pation of the premises by an officer or employe as his pri
vate home is not a use thereof for religious or benevolent
purposes but solely for private residential purposes. So here
the purpose of this religious organization in owning the
property in question is not for it to use the same for its re-
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ligious services or activities but to supply an employe with
a personal dwelling.

It is stated in XXVII Op. Atty. Gen. 693 that the ma
jority of the cases hold that buildings for housing instruct
ors and professors of an educational institution are exempt

under statutes similar to sec. 70.11 (4), Stats. This was
said in respect to the situation there at hand, which was
where the residential buildings were located on a part of
the seminary grounds. All the cases cited are instances
where the residences are either located on a part of, or so
closely to, the grounds of the institution as to be a part

thereof. On the other hand, the general rule is that exemp
tion of property used for religious purposes does not extend
to a parsonage or other building owned by a church and
occupied by its minister or priest. XXIX Op. Atty. Gen.
250; 26 R.C.L. 325; 51 Am. Jur. 595.

This last approach is borne out by the fact that there is
a special provision in sec. 70.11 (4), Stats., granting ex

emption to parsonages. The clear inference is that in the
absence of such specific exemption parsonages would not be
exempt under the general provision of the subsection. If
premises furnished by a church organization to an officer
or employe were included in and accorded exemption by this
general language of sec. 70.11 (4), Stats., then by the same
reasoning premises furnished by a church to its minister or

priest for a private home would also be included therein
and exempt. There would seem to be more reason and basis
for exemption in the case of the minister or priest than in
that of the officer or employe. Many pastorages are separate
and apart from the church premises, and if such a pastor-
age would not be exempt, then similar residence property
furnished to an officer or employe would likewise be non-
exempt. There being a specific provision in sec. 70.11 (4)
granting exemption to pastorages, in our view the general
language is to be interpreted as not according them exemp
tion. Accordingly the language is likewise considered as not
intended to grant exemption where residence premises are
furnished by a church to an officer or employe.

It is therefore our opinion that sec. 70.11 (4), Stats.,
does not exempt the premises in question.
HHP
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State—Employes—Salaries and Wages—Under the pro
visions of sec. 14.31 (4), Stats. 1947, salaries, wages and
compensation of state officers and employes can be paid
only once each month, unless the rate of salary, wage or
compensation is less than $100 per month.

September 28, 1948.
Oscar Rennebohm,

Acting Governor.

You state that it appears desirable for the state to pay
Its officers and employes, particularly the latter, twice a
month as is usual in business and industry and ask an opin
ion as to whether this may be done. This is to confirm a
previous oral opinion to you that semimonthly payment of
state officers and employes is not permissible under the
statutes as they specifically require and permit payment of
salaries, wages and compensation at the end of each month
for services rendered during such month, except where the
salary, wage or compensation is at a rate not exceeding
$100 per month, in which case payment is authorized and
required to be made semimonthly.
The applicable provisions of the statutes are in sec. 14.31

(4), Wis. Stats. 1947, which reads as follows:

"(4) SALARIES, ETC., WHEN PAYABLE, (a) The
salaries, wages, compensation of and reimbursements to all
state officers and employes, except as otherwise expressly
provided, shall be paid at the end of each month for the
services rendered or disbursements made during such
month, or at the termination of such service, and shall be
charged against the proper appropriation for the respective
office, commission, board or body with which the person re
ceiving the same is connected.
"(b) All such salaries, wages or compensation not ex

ceeding the rate of $100 per month shall be payable semi
monthly."

These provisions were enacted into the statutes in 1917.
Initially ch. 238, Laws 1917, created a new subsection con
taining the language in para, (a) of said subsec. (4) but
later in the session the language in para, (b) was added
thereto. The obvious reason for the enactment of para, (b)
is that without it there could not be any payment of any
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officer or employe except on a monthly basis. Ever since the
enactment of said subsec. (4) in 1917 the provisions thereof
have been consistently construed and applied as requiring
and permitting payments of salaries, wages and compensa
tion to state officers and employes only once each month,
excepting if the salary, compensation or wage is at a rate
of $100 or less per month. It was so held in XX Op. Atty.
Gen. 10.

You are, therefore, advised that it is not permissible to
pay state officers and employes other than once a month un
less the salary, wage or compensation is at a rate of $100
or less per month. As any change would require legislative
action there is no occasion to answer your further inquiry
as to whether a change to a semimonthly payment plan
could be directed by the governor or whether an order to
that effect should come from the state treasurer or some

other state officer.

HHP

Detectives—Licenses and Permits—Open checking by a

third party independent contractor of theater attendance
and box office receipts with full knowledge of all parties ob
served and in accordance with specific terms of the con
tract between distributor and exhibitor is not private de
tective activity subject to license under sec. 175.07, Stats.

Persons engaged in "blind checking," or in making any
observation and reports outside the scope of the distributor-
exhibitor contract are private detectives and must be li

censed.

September 30, 1948.
William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

You have requested an interpretation of our opinion of
August 28, 1948* relating to private detectives as applied
to the following fact situations.

* Page 469 of this volume.
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1. X Corporation owned by ten major motion picture dis
tributing companies operates and directs a nation-wide staff
of inspectors for the purpose of checking on the number of
persons attending theaters and reconciling the number of
persons actually in attendance with the number of tickets
sold. Such inspection is made for the reason that the dis
tributing company licenses a film to the exhibiting theater

on a percentage basis and desires to assure itself by inspec
tion by its own contract representative that the box ofSce
receipts are accurately reported. Such inspection by the
third party, X Corporation, is specifically agreed to in the
exhibition contract between the distributor and the ex

hibitor.

Under the plan of operations the inspector is under con
tract with the X Corporation. He presents himself on the
inspection date to the manager or owner of the theater be
ing inspected and notifies both the cashier and the ticket

taker at the theater of his proposed activities and conducts
his check openly and in their presence.

In our opinion the foregoing situation is covered by item
(2) of the enumerated qualifications in our prior opinion.

While the presence or absence of secret observations is not
of necessity controlling in determining whether a par

ticular activity constitues "detection" the element of secrecy
furnishes a convenient guide in all doubtful cases. Since the
activities of the inspector are not secret and not conducted
without the knowledge of the persons being observed, it
would appear that his activities may be properly classed as
supervisory inspection and not as private detection, and

hence he would not be required to be licensed.
2. You state that in certain other instances the X Cor

poration engages in "blind checking," that is, checking
conducted without the knowledge of one or more of the
persons or activities being observed. Such activity clearly
constitutes detective work and should be appropriately li
censed.

3. We are informed that in certain cases, inspectors op
erating as outlined under paragraph 1 above conduct other

inspections and furnish other information than that cov
ered specifically by the contract between the distributors
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and the exhibitors. In the event that such Information or re

ports are forwarded it would appear that the qualification
of secrecy is restored and that such persons should be li
censed as private detectives.
For the purpose of determining whether any particular

person or mode of operation constitutes detective activity
it would seem necessary for you to obtain and examine all
instructions, procedures, forms, manuals and literature fur
nished by the parent organization to its inspectors and a
complete statement of every type of report, oral or writ
ten, furnished by the inspector to the parent employer or
any other person.
ROT

Cosmetic Art—Home Permanents—One who gives an oc
casional permanent wave to a friend at his home, without

receiving or expecting any compensation, is not engaged in
the practice of cosmetic art within the meaning of sec.
159.13, Stats., so as to require a license.

October 1, 1948.
Carl N. Neupert,

State Health Oijicer.

You have asked if a person giving a permanent wave at
his home, without compensation received or expected, vio
lates the provisions of ch. 159 if he does not obtain a license.

Sec. 159.13 (1) provides:

"No person shall engage in the practice of cosmetic art
unless he holds a license issued by the board."

The question to be determined is whether one who gives
a permanent wave at his home without receiving or expect
ing any compensation is engaged in the "practice" of cos
metic art as that term was intended by the legislature.
When the term "practice" is used in connection with a

profession or trade, it ordinarily implies some continuity,
and that the practice is engaged in as a source of liveli-
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hood. Webster's New International Dictionary (unabridged,
2d ed.) defines the term "practice" when used in connec
tion with a trade or occupation:

"To exercise, follow, or work at, as a profession, trade,
art * * *. To exercise or pursue an employment or profes
sion * *

Black's Law Dictionary (3d ed.) defines "practice" as:

"Repeated or customary action; habitual performance; a
succession of acts of similar kind; habit; custom; applica
tion of science to the wants of men; the exercise of any
profession. Marker v. Cleveland, 212 Mo. App. 467, 252
S.W. 95, 96; Columbia Life Ins. Co. v. Tousey, 152 Ky. 447,
153 S.W. 767, 768; U.S. Shipping Board Emergency Fleet
Corporation v. Levensaler, 53 App. D. C. 322, 290 F. 297,
300. 'Practice' of a profession implies a continuing occupa
tion, and a practitioner of veterinary science is one who
habitually held himself out to the public as such. Sanborn v.
Weir, 95 Vt. 1, 112 A. 228, 231; Beaver Brook Resort Co.
V. Stevens, 76 Colo. 133, 230 P. 121,122."

While it is true that there are cases holding that proof
of a single instance of rendering a service is sufficient to
sustain a conviction for violation of a penal statute relating
to practicing a particular profession without a license, we
know of no such case which makes an isolated instance an

offense when no compensation was expected or received.
The practice of a trade, profession or art is ordinarily en
gaged in for compensation as a means of livelihood.

In the case of Board of Cosmetological Examiners v. Gib
bons, 193 So. 116, 119, 238 Ala. 612, it was held that free

demonstrations given to promote retail sales of cosmetics
did not constitute "practice of cosmetology" for which a
license was required under the statutes. In that case the
court considered the purpose of the statute and deemed that
the type of activity involved in the case was not within the
scope of the protection which the legislature intended to ex
tend for the benefit of the public health. See also opinion
of this office to you dated July 21, 1948.*
Ch. 159 was likewise enacted for the protection of the

public health. We believe that the legislature intended it

* Page 388 of this volume.
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primarily to protect members of the public utilizing the
services of persons holding themselves out to serve the pub
lic. We do not believe that it was intended to cover a single
isolated instance of an individual performing cosmetic
seiwices for a friend without compensation.
In XX Op. Atty. Gen. 583 it was stated:

"Ch. 159, Stats., relates to the licensing and regulation
of cosmeticians, beauty parlors, and cosmetic schools, and
clearly shows a legislative intent that no person shall prac
tice the cosmetic art or teach it or conduct a school » * *
provided any of these things are done 'for compensation.' "

This opinion was followed in XXI Op. Atty. Gen. 1101.
BL

Public Officers—Delegation of Power—Police Poiver—
Dairy, Food and Drugs—Quasi-judicial powers involving

the inspection and destruction of insanitary milk delegated
to the department of agriculture cannot be redelegated to
private persons. Such powers can be properly delegated to

the department of agriculture and its inspectors may en
force the orders and regulations of the department made
pursuant to such delegated authority.

October 4, 1948.

Anthony E. Madler, Counsel,

State Department of Agriculture.

You ask if the department of agi-iculture by order pur

suant to sec. 97.37, Wisconsin statutes (1947) can require
licensed dairy plant operators to identify rejected milk by
the addition of a harmless coloring matter. You further ask
if department dairy inspectors may lawfully identify re

jected milk by adding a harmless coloring matter. You state
that the proposed order, in part, reads as follows: "In or
der to prevent the possibility of the return of rejected, in

sanitary milk or cream eveiy processor shall identify all
milk and/or cream rejected because of excessive sediment
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by the addition of a harmless food color approved by the
department for that purpose."

Sec. 97.36, Wisconsin statutes (1947) defines insanltaiy
milk and cream. Sec. 97.37 forbids the sale of such insani

tary milk and cream and further provides that: "The de
partment shall establish standards and prescribe regula
tions whereby the intake of each producer of milk shall
be inspected, sampled, and tested by the sediment, methy-
lene blue, or other tests, and insanitary milk or cream shall
be rejected as food for man or to be processed or manu
factured for food for man, and shall be identified, in a man
ner that will not prevent its use as food for animals * *

We ai'e of the opinion that the department of agriculture
under the proposed regulation cannot require dairy plant
operators to color rejected insanitary milk. It was held in
Fath V. Koeppel, (1888) 72 Wis. 289, 39 N.W. 539, that the
powers and duties of a fish inspector to inspect fish and to
destroy all such as are unwholesome and unsuitable to be
eaten, are judicial in nature. The court there said at p. 292:

"We fully agree with the learned counsel that these are
judicial duties and powers, and cannot he delegated * *
(Emphasis supplied)

The court said on p. 293:

"The powers conferred on the defendant by law, accord
ing to the complaint, are plainly and clearly judicial, and of
great importance. He is vested with power to determine the
quality and healthfulness of fish in market, and, if unwhole
some or unfit to be eaten, to condemn and destroy them.
♦ ♦

It is readily apparent that the duties and powers of the
fish inspector in Fath v. Koeppel, supra, are similar to the
powers and duties which the proposed regulation intends to
vest in dairy plant operators. Coloring rejected milk, as
contemplated, is intended to and will so identify it as un
saleable for human consumption and change it and its prin
cipal use to such an extent that it may be said to have been
destroyed.

We see another objection to the proposed regulation. Title
to milk delivered to dairy plants is in the farmer and the
dairy plant accepts such milk subject to inspection and re-



548 Opinions of the Attorney General

jection. XXXV Op. Atty. Gen. 337. Nevertheless, the dairy

operator would be required to color rejected milk. In Lowe
V. Convoy, (1904) 120 Wis. 151, it was held that where
quasi-judicial officers, such as a health officer or board of
health, have summarily destroyed private property on the
ground that it constituted a menace or a danger to public
health, the owner thereof could recover its value from the

person responsible for its destruction, if such property was
not in fact such a menace or source of danger. Requiring
dairy plant operators to test, reject and color milk belong
ing to others would be exposing them to possible liability
for tortious acts if the milk so colored was not in fact in

sanitary. Sec. 97.37 authorizes the destruction or coloring
of only insanitary milk or cream and not milk that is be

lieved to be insanitary. The sedimentation test, wherein
the test pad is compared with a chart used as a guide to
determine the purity of the offered milk, is not so complete
and scientific as to make it a ministerial or mechanical op
eration. Comparing the test pad with the chart and deciding
if the milk tested is insanitary involves skill and discretion.
Under Loive v. Convoy, swpva, a dairy plant operator would
be responsible to the farmer if it was later determined that

the milk was not in fact insanitary. The honest exercise of
the discretion vested in him would not shield him from lia

bility.

We see no possible objection to the coloring of insanitary
milk by your department dairy inspectors. They would be
exercising the powers and duties conferred on your depart
ment by statute. There is ample authority to sustain the
proposition that the legislature, in the exercise of the police
power, may require the summary destruction of food dan

gerous to health. This is especially so in the case of milk,
a highly perishable food and one favorable to the rapid
growth of disease germs. Adams v. Mihvanikee, 144 Wis.
371, 129 N.W. 518, aff'd. 228 U.S. 572, 57 L. ed. 971, 33 Sup.
Ct. 610. See also Lowe v. Convoy, 120 Wis. 151, 97 N.W.
942, and Deems v. Baltimore, 80 Md. 164, 30 A. 648, for an
excellent discussion of the police power relating to the sum
mary destruction of property as a health measure.
LB
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Insane—Temporary Detention—Under sec. 51.04 (2),
Stats., patient ordered confined for safety pending mental
proceedings remains in custody of sheriff or other police
officer and is not in custody of superintendent of hospital
in which sheriff or other officer is ordered to confine him.

State mental hospitals are authorized to receive patients
under such order. Whether state hospital may refuse to re
ceive such patient under any circumstances not answered.
Patient received under such order may be restrained and
held in custody by hospital authorities but may not be
treated without consent. Such an order valid on its face pro
tects hospital authorities against suit for false imprison
ment. Charges for maintenance of patient will be at the
rate specified in sec. 51.08 (1) and collected in the manner
prescribed by sec. 46.106.
Form of order of temporary detention under sec. 51.04

(2) devised by a county judge examined and determined
not to be in substantial compliance with official form MH
33 prescribed by state department of public welfare as re
quired by sec. 51.01 (3). Orders not in substantial com
pliance with such official forms are invalid.

October 4, 1948.
A. W. Bayley, Director,

State Department of Public Welfare.

You have raised a number of questions concerning the
following situation. One L. G. was admitted to the Winne-
bago state hospital on July 25, 1948 upon order of the
county judge of Winnebago county. The order for deten
tion states:

"It is ordered that Peter Clark be and is hereby au
thorized and required to keep in custody and confine the
said L. G. in the Winnebago State Hospital at Winnebago,
Winnebago County, pending examination and report by
physicians as to his mental condition but not for more than
ten (10) days from and after the date of this order."

You state that the Peter Clark referred to above is the
sheriff of Winnebago county and the order apparently was
made under sec. 51.04 (2), Stats., which provides as fol
lows:
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"If it appears from the application for his mental exam
ination or otherwise that safety requires it, the judge may
order the sheriff or other police officer who has such person
in custody to confine him in a designated place for a speci
fied time, not exceeding 10 days."

Your first inquiry is: In whose custody is the patient?
The statute makes it quite clear that the patient continues
to be in the custody of the sheriff or other police officer. It
will be noted that the place of confinement need not neces
sarily be a mental institution. It might be a general hos
pital or, for all that the statute says, in a hotel or a private
home. If the county judge designates a place which is not
a place of sufficient security, it would undoubtedly be neces
sary for the sheriff to supply sufficient guards, just as he
would if a criminal prisoner had to be removed from the
jail to a hospital for treatment.
Your department has supplied forms for use under chap

ter 51 as required by sec. 51.01 (3), Stats. The forms in
question were considered by representatives of the county
judges' association, your department and this office. They
were carefully drafted in an attempt to comply with the
statute. Form MH 33 designed for use under sec. 51.04 (2)
contains the following footnote, which states the law as it
was understood by those who drafted and considered that
form:

"Judge cannot order anyone except sheriff or other police
officer to receive and confine patient. The patient will con
tinue to be the prisoner of the sheriff or police officer who is
responsible for his safekeeping. Sheriff or police officer is
required to make arrangements with the person in charge
of the 'designated place' to receive the prisoner and keep
him as the agent of the sheriff or otherwise he must lodge
the prisoner in the county jail if the judge does not desig
nate some other place."

If the legislature had intended to authorize the judge to
commit the patient to a hospital, it would undoubtedly have
used appropriate language as in other sections and subsec
tions of the statutes. But this was purposely left to the dis
cretion of the judge, as is indicated in the following quo
tation from the general comment of the interim committee,
1947, quoted at page 801 of the 1947 statutes:
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"* * * The committee also has recommended a number of
changes in the detention of aiflicted persons pending the
hearing, or prior to their commitment, for the purpose of
easing as much as possible the mental strain to which they
are subjected. No mentally affected person may be detained
in any jail or place of confinement for criminals, (1) if the
judge has approved some other available place of detention,
or (2) unless the patient is violent or dangerous, and it is
necessary for his protection and that of the public to con
fine him in jail. Whenever practicable the patient must be
detained in a state or county hospital. If he is put in jail
the judge must be immediately notified. The officer, unless
otherwise ordered by the judge, must deliver him to the
proper institution on the same day that he is committed.
All these safeguards are grounded on the idea that the tem
porary detention of mentally afflicted persons in improper
surroundings in many instances is very likely not only to
retard recovery, but to do irretrievable harm. Owing to
widely different local conditions in the 71 counties of the
state, it was felt that no fixed rule as to what is a proper
facility for temporai'y custody of mental patients can be laid
down by statute, and that the designation of a proper place
in each instance can best be left to the local judge subject
to statutory requirements."

It seems sufficiently clear from the foregoing that the pa

tient is intended to be in the custody of the sheriff just as

though he were lodged in the county jail. The only differ

ence is that the sheriff is required to lodge him somewhere

else besides the jail in a place approved by the county judge,

if such a place is available.

You next state that the hospital has no arrangement with
the sheriff named in the order to care for the patient, and

inquire whether the hospital has authority to make such

arrangement with the sheriff. We find no statute expressly
authorizing the hospital to receive patients under such an
order, but it appears very clear that the legislature intended
the state hospitals to be used for temporary detention under
sec. 51.04 (2), Stats. See above quotation from general
comment of the interim committee. You are therefore ad

vised that the state hospitals have implied authority to re
ceive patients under that subsection and to make any nec
essary arrangements with the sheriff or other police officer
named in the court's order.
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You next inquire whether the hospital has authority to
refuse to receive the patient. We cannot answer this ques
tion without additional facts. As pointed out above, it was
the legislative intent that the state hospitals be used for
this purpose. There may be circumstances under which the
hospital would be justified in refusing to receive a patient,
but we do not feel justified in speculating as to what the
circumstances might be. Nothing in the judge's order re
quires the hospital to receive the patient, and if it did it
would be beyond the power of the judge to make such order.
You next inquire whether the hospital has authority to

treat the patient without his written consent. The patient
has not been committed for treament. He has not been ad
judged mentally ill. He is in custody only pending action
on a petition to determine his mental condition. The hos
pital should under no circumstances give any treatment
whatsoever to a patient who has not been adjudicated men
tally ill, infirm, deficient or epileptic and committed for
treatment pursuant to sec. 51.02, Stats., in the absence of
a valid consent that such treatment be given.
You next inquire whether the hospital has authority to

restrain or hold the patient. The answer to this question is
"Yes." In so doing the hospital acts as agent for the sheriff,
in whose custody the patient remains at all times. The stat
ute clearly contemplates that the patient is to be restrained
and where the hospital has facilities for such restraint it
would be absurd to require the sheriff to guard the patient
either personally or through his deputies.
You next inquire whether the superintendent would be

protected in case suit is brought against him for false im
prisonment. If the order to the sheriff is valid on its face,
no action for false imprisonment could be successfully main
tained against the superintendent or anyone else connected
with the hospital.
You next inquire whether there are to be any charges

for the care of the patient, and if so, how they are to be
collected. This problem presents some difficulties because
the statute makes no express provision covering these cases.
It might be argued that it is up to the sheriff to pay for the
care and maintenance of the patients, just as he would have
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to if the judge designated a hotel or a private hospital as

the place of confinement. However, it is considered that the
legislature undoubtedly intended that the charges should
be made and collected in the same way as they are in case
of other public patients. Sec. 51.08 (1), Stats., provides that

the charge for the maintenance, care and treatment of each

patient in any state hospital shall be at the rate of $3.25
a week, to be adjusted as provided in sec. 46.106. We see no

reason why that statute should not apply to charges for
patients cared for under sec. 51.04 (2) as well as for any
other patients in the hospital. It cannot be denied that the
patients are lawfully in the hospital, although not com
mitted in the usual way. Any other way of making and col
lecting the charges would be most cumbersome and we find

no authority for the sheriff to incur any liability for such
purpose, such as is provided for in case an ordinary pris

oner requires medical or hospital care outside the jail. Sec.
53.38, Stats. This conclusion makes it unnecessary to con
sider your other questions relating to charges.

You next submit a form of order of detention which one

of the county judges has had printed for his own use, and
inquire whether it is a proper form upon which a valid
order may be made. The form reads as follows:

"To the Sheriff of County or :
"On due application herewith filed for examination as

to the mental condition of and on inves
tigation and representation it appearing that it is desirable
for observation purposes, or is essential to the public peace
and safety that he be immediately taken and detained dur
ing the investigation of the alleged mental condition,—
"Therefore, you, the sheriff of said county, are herewith

ordered and directed to forthwith take the said
to and you, , the
superintendent of said institution, are hereby commanded
to receive the said and there to detain
for a period not exceeding days, until
the further order of the County Judge herein.
"Dated 194

County Judge.'

We are at a loss to know why the judge in question has
elected to prepare a form of his own instead of using form
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MH 33 prescribed by your department. Sec. 51.01 (3) pro
vides as follows:

"The department shall prescribe forms for the orderly
administration of chapter 51, and furnish such forms to the
county judges and to the several institutions. Until such
forms are so furnished, the interrogatories in section 51.01,
statutes of 1945, and other forms in common use continue
in force. A substantial compUamce with prescribed forms is
sufficient."

The question of the validity of the above form depends
upon two things: (1) Whether it is in substantial compli
ance with the form prescribed by your department, and
(2) whether it contains on its face the necessary jurisdic-
tional facts required by the statute to warrant the deten
tion. It is therefore necessary to compare the above form
of order with official form MH 33, which reads as follows,
omitting the venue and title:

"Upon receipt of an application in due form, for the men
tal examination of , alleged to be

; and

"It appearing satisfactorily to the undersigned Judge
that the said was taken into
custody by , the

(Sheriff or other Police Officer)
of , and is still in the custody of
said officer; and
"It appearing from the application, and from (recite sub

stance of facts making temporary detention necessary)
that

reasons of safety require it;
"IT IS ORDERED, That ,

(Sheriff or other Police Officer) *
be and he is hereby authorized and required to keep in cus
tody and confine the said , in the

at in
(Designate Place)
County, pending examination and report by physicians as
to his mental condition, but not for more than ten (10) days
from and after the date of this order.

"Dated at , Wisconsin, this
day of , 19

M

County Judge"
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It will be noted that the oflficial form MH 33 recites that
the patient is "alleged to be " (the
blank to be filled in with either "mentally ill," "mentally in
firm," "mentally deficient" or "epileptic") and that this is
omitted from the form of order which you have submitted.
However, in the title of the latter form appear the words,
"alleged to be mentally ill," so the omission of the allega
tion in the body of the order may be deemed a minor ir
regularity not affecting the validity of the order.

Secondly, form MH 33 recites the name and title of the
officer who has previously taken the patient in custody, and
this recitation is omitted from the form devised by the
county judge. Since sec. 51.04 (2) only authorizes the judge
to order "the sheriff or other police officer loho has such
person in custody" to detain him further, it is considered
that the allegation in form MH 33 is a necessary allegation
and that its omission from the form devised by the county
judge results in a failure of substantial compliance with of
ficial form MH 33.

Form MH 83 provides that it appears "from the applica
tion, and from (recite substance of facts making temporary
detention necessary) * *■" The form de
vised by the county judge recites that it appears "that it is
desirable for observation purposes, or is essential to the
public peace and safety * * This is quite clearly not a
substantial compliance with the official form MH 33, nor
with the statute, sec. 51.04 (2). It does not recite that it
appears from the application or from other stated facts
that safety requires his detention. It does recite that it is
desirable for observation pui-poses, but the statute does not
authorize a 10-day detention for observation. In order to
detain a patient for observation the judge must comply with
sec. 51.04 (3), which requires a recitation that a report of
physicians has been received. There is no such recital in
the form devised by the county judge. Nor is the second
paragraph of the form devised by the county judge in sub
stantial compliance with either the official form MH 33 or
the statute. The judge's form directs the sheriff to take the
patient to the institution, whereas the statute and the of
ficial form require that the sheriff or other officer, confine
the patient in a designated place. The judge's form com-
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mands the superintendent to receive the patient and detain
him. This would place the patient in the custody of the
superintendent of the institution, whereas the statute con
templates that he remain in the custody of the sheriff or
other police officer.
For the foregoing reasons you are advised not to receive

any patients at either of the state hospitals upon a commit
ment on the form devised by the county judge which you
have submitted for our inspection. To do so would, in our
opinion, subject the superintendent to possible liability for
false imprisonment.
WAP

Counties—Superintendent of Schools—Salaries and
Wages—Where there is a vacancy in the office of county
superintendent of schools, the county board has authority
to increase the salary to be paid the person who will be ap
pointed to fill said vacancy if it meets and makes such
change prior to the time such person is appointed and
qualifies. Sees. 59.15 (1) and (4) and 39.01 (8), Stats.

October 8, 1948.
Walter T. Norlin,

District Attorney,
Washburn, Wisconsin.

You advise that there is now a vacancy in the office of
county superintendent of schools for your county, that the
salary for such office was last fixed by the county board in
1944, and that due to present economic conditions it is now
comparatively low so that difficulty may arise in filling the
vacancy. You ask whether the county board has authority
to vote to increase the salary to be paid to any person ap
pointed to fill the unexpired term of such office.
The provisions of art. JV, sec. 26, of our state constitu

tion which provide intor alia that the compensation of an
officer shall not be increased or diminished during his term
of office apply only to officers whose salaries are paid out
of the state treasury. Seih v. Racine, 176 Wis. 617, 625;
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XXXII Op. Atty. Gen. 51. The salary of the county super

intendent of schools does not come out of the state treasury
and hence the answer to your inquiry must depend on
whether such increase is prohibited by statute, as the gen
eral rule is that unless forbidden by law the salaiy of a

public officer may be changed from time to time, even dur
ing the continuance of his term. Seih v. Racine, supra.

Attention is first directed to sec. 39.01 (3), Stats., which
reads in part as follows:

"(3) The county board, at its annual meeting next pre
ceding the election of such school superintendent, shall fix
his annual salary and when so fixed, it shall continue to be
the salary of said officer until changed by the board or by
operation of law. The salary of county superintendents as
fixed by the county boards shall not be less than $2,000 a
year. * * *"

Sec. 59.15 (1) (a) and (4), so far as material here, reads
as follows:

"(1) (a) The county board shall, prior to the earliest
time for filing nomination papers for any elective office to
be voted on in the county or part thereof (other than county
board members and circuit judges), which officer is paid in
whole or part from the county treasury, establish the total
annual compensation for services to be paid such officer
(exclusive of reimbursements for expenses out-of-pocket
provided for in 59.15 (3)). * * ♦ The compensation estab
lished shall not be increased nor diminished during the
officer's term and shall remain for ensuing terms unless
changed by the county board by timely action.

♦ *

"(4) In the event of any conflict between the provisions
of this section and any other provisions of the statutes the
provisions of this section to the extent of such conflict shall
prevail."

The designation "officer's term" as it appears in the last
sentence of sec. 59.15 (1) (a) means the term personal to
the officer and not the whole statutory term. This was the
construction given to the same words as they appeared in
sec. 59.15 prior to the enactment of ch. 559, Laws 1945,
which repealed and recreated said section, and also to the
words "term of the county judge" as they appear in sec.
253.15 (1) in an opinion of this office published in XXIX
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Op. Atty. Gen. 464, which opinion was based on the case of
State ex rel. Bashford v. Frear, 138 Wis. 536.
Hence the portion of sec. 59.15 (1) (a) which states that

the compensation established by the county board for an
elective office in advance of the earliest time for filing nomi
nation papers, as provided therein "shall not be increased
nor diminished during the officer's term" does not prevent
an increase or decrease in the compensation to be paid one
who is appointed to fill a vacancy and succeeds the officer
for whom the compensation was so established.

This does not completely dispose of your inquiry as it is
also necessary to give consideration to the balance of the
last sentence of said subsection, which provides that the
compensation so established "shall remain for ensuing
terms unless changed by the county board by timely action."

The question of course is what is meant by "timely action."
Standing alone, it is possible that the words "timely

action" as used in the last sentence of sec. 59.15 (1) (a)
refer to the fixing of the annual compensation by the county

board prior to the earliest time for filing nomination papers
which is mentioned at the start of said subsection. How

ever, in the present case, sec. 59.15 (1) (a) cannot be con

strued alone. Consideration must be given to sec. 39.01 (3)
which, were it not for sec. 59.15 (1) (a) and (4), would

be controlling.

In event of conflict between any provision of sec. 59.15
and any other statute, the rule of construction is estab
lished by sec. 59.15 (4) and must prevail. Nevertheless,
effect must still be given to the rule that in construing stat
utes conflicts are to be avoided wherever possible. XXXIV
Op. Atty. Gen. 421. It is also established that implied re
peals are not favored and an earlier act will be considered

to remain in force unless it is so manifestly inconsistent and
repugnant to a later act that they cannot reasonably stand
together. Mihvaukee County v. Milwaukee W, F. Co., 204

Wis. 107, 112.
Effect can be given to the foregoing principles by con

struing the words "timely action" as they appear in sec.
59.15 (1) (a) with that portion of sec. 39.01 (3) which
provides that after the annual salary of the county super
intendent is fixed it shall continue "until changed by the
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board or by operation of law." We therefore advise that in
our opinion action by the county board is timely within the
meaning of sec. 59.15 (1) (a) as applied under the circum
stances involved in your inquiry, if the county board meets
and changes the salary of the county school superintendent
at any time prior to the time of appointment and qualifica
tion of the person who will be selected to fill the present
vacancy in the office. This conclusion is in accord with the
common rule previously mentioned as stated in Seib v. Ra
cine, supra, that unless forbidden by law, the salary of a
public officer may be changed from time to time even dur
ing the continuance of his term, and it is also established
that legislation in derogation of the common law is strictly
construed. Lawver v. Joint District, 232 Wis. 608, 616.

We therefore advise you that your county board has au
thority to increase the salary to be paid to the person who
will be appointed to fill the existing vacancy in the office
of county superintendent of schools of your county if the
board meets and makes such change prior to the time said
person is appointed and qualifies.
WET

Highivays and Bridges—Change in State Highivay—
Where a town road is made a part of the county trunk high
way system and then becomes a part of the state trunk
highway system which is subsequently changed as to loca
tion, although the old road continues to be used, such road
reverts to its prior status as a county trunk road.

October 8, 1948.

Arthur C. Snyder,

DistHct Attoi-ney,

Hartford, Wisconsin.

You state that the following question has arisen as to the
status of a certain road in your county:

"Originally the road was laid out as a town road and used
as such for many years. Then it was made a County Trunk
Highway. Thereafter it was made a State Trunk Highway.
Then the State Trunk Highway route was changed from
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this road to another road, and the original road is being
continued to be used and is a necessary road. Subsequent
to the relocation of the State Trunk Highway, does the
original road revert to a County Trunk Highway or to a
town road?"

In XIX Op. Atty. Gen. 421 it was ruled that the reloca

tion of a state trunk highway effects the closing of such por
tions of the old road as are rendered unnecessary thereby,
but where there is any need for such old road it reverts to
its former status as a town road and may be vacated by
town action only. There is no indication in this opinion of
what the result would have been if the town road had been

made a part of the county trunk system before it became
a part of the state trunk highway system.

In XXII Op. Atty. Gen. 654 there is a distinction made
between "changes" in the state trunk highway system as
that term is used in sec. 84.02 (3), Stats., and the word
"relocation" as it appears in sec. 83.08. With certain

changes not material here, sec. 84.02 (3) (a) then read
much as it does now. The opinion above mentioned, after
quoting sec. 84.02 (3) (a), reads in part as follows:

"A relocation has been interpreted and understood by
the highway department as referring to an alteration of a
highway for construction purposes—that is, to secure im
proved gradient, alignment, to avoid construction difficul
ties, etc. The result of the relocation was considered as be
ing an improved road but not a different road. The relo
cated road served essentially the same purposes as the
original highway and to all intents and for all practical
purposes was considered the original highway.
"A change has been considered as referring to a removal

of the state trunk highway system from one road to a dis
tinctly different road by which the advantage with which
any state trunk highway is vested, such as eligibility to be
improved by state or federal aid maintenance as a portion
of the state trunk highway system, etc., would be removed
from the first road and transferred to a different road.
"In the case of a change the original road would revert

to its previous status as a township highway or a county
road, as the case may be." (Emphasis ours.)

If what we are concerned with here is a "change" of the
road rather than a mere relocation as interpreted above, we
are, in the absence of any good reason to the contrai*y, un-
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der obligation to follow the construction made in the fore
going opinion.

Neither of the above opinions analyzes the reasoning by
which the conclusion in question is reached but since these
opinions apparently represent the administrative construc
tion that has been given the matter for nearly 20 years we
are of the view that such construction is entitled to con
siderable weight even though it may not be controlling.
Union F. H. S. Dist. v. Union F. H. S. Diet., 216 Wis. 102.
You are accordingly advised that the original road has

reverted to its previous status as a county trunk road, as
suming that there has been a "change" as distinguished
from a mere "relocation" of the highway.
WHR

Fublic Assistance—Legal Settlement—Person whose
home is divided by town line has legal settlement for pur
poses of sec. 49.10, Stats., in town where he habitually
sleeps.

October 9, 1948.

Larry D. Gilbertson,

District Attoimey,

Black River Falls, Wisconsin.

You have stated the following problem and request an
opinion upon the same:
Mr. X lives on a farm which is on the boundary between

two towns, towns A and B. The town line runs directly
through the center of the house. The kitchen and dining
room are located in town A and the sleeping quarters in

town B. About one-third of the farm is located in tovm A
and the remainder of the farm in town B. Mr. X has ap
plied for public assistance pursuant to the provisions of ch.
49 of the statutes. The question which is raised is: Which
town is liable for the relief of Mr. X?
You state in your letter that in your opinion the general

rules of residence and domicile apply in determining legal
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settlement and in this we concur. The basic requirement of
legal settlement as set forth in sec. 49.10 is that;

"(4) Every person (except as otherwise provided in this
section) who resides in any municipality one whole year
gains a legal settlement therein * *

It would thus appear that subject, of course, to the nu
merous lesser qualifications and exceptions contained in the
statute, legal settlement is in its essence a period of resi
dence. It has been held that domicile for tax purposes is a
question of fact. See Dromey v. Tax Commission, (1938)
227 Wis. 267. And it was the opinion of this office in 1943
that a mere declaration as to residence is not, in and of it
self and without supporting facts, sufficient to establish
residence. See XXXII Op. Atty. Gen. 92. It is therefore our
opinion that residence here must be determined from the
physical facts and your subject would have no power of
election.

American Jurisprudence states the following to govern
residence in cases such as the one here considered:

* In general, one's residence will be deemed to be in
that .lurisdiction in which the most necessary and indis
pensable part of the house is situated. If the line so divides
the house that the portion in one jurisdiction is sufficient in
itself to constitute a habitation, whereas the other is not,
the domicil is in the former jurisdiction. If the line divides
the house somewhat equally and it can be ascertained where
the occupant habitually sleeps, that is a preponderating cir
cumstance and decisive in the absence of other proof * * * "
17 Am. Jur. 636.

We feel that the rule as stated is sound and is not in con
flict with any other ruling in this state as far as we were
able to ascertain. It is, therefore, our opinion that the sub
ject has legal settlement in town B where his sleeping quar
ters are located.

REB
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Savings and Loan Associations—Restrictions on Loans—
Sees. 219.01 (4) and 215.14 (2), Stats., exempt investments
by savings and loan associations in real estate loans guar
anteed or secured under servicemen's readjustment act of
1944 from restrictions in sees. 215.15 (1), (2), (4) and
(8), Stats.

Sec. 219.01 (4) authorizes such investments even though
amount of the loan exceeds maximum guaranteed or se
cured under said act.

Sec. 226.02 (9) makes loan limitations and restrictions in
sec. 215.15 apply to foreign corporations licensed in the
state as provided in sec. 215.40.

October 19, 1948.

Robert C. Schissler,

Comissioner of Savings and Loan Associations.

You ask our opinion on three questions which involve the
subject of limitations or restrictions on the power of a sav
ings and loan association to make loans. Your questions are
as follows:

1. Are real estate loans guaranteed or secured under the
servicemen's readjustment act of 1944, exempt from re
strictions imposed by sec. 215.15 (1), (2), (4) or (8) upon
conventional loans, such as the 50-mile limitation, the lim
itation upon the total amount loaned to any one borrower,
restrictions as to percentage of the amount loaned to the
value of the security, and as to maturity in terms of pay
ment of the loan ?

2. Are loans which are only partially guaranteed or se
cured under the servicemen's readjustment act of 1944
exempt from the above restrictions in their entirety?

3. Are the limitations and restrictions imposed by sec.
215.15 upon the making of loans by domestic associations,
applicable to the making of loans by foreign associations
licensed to do business in this state as provided in sec.
215.40?

1. The answer to question 1 is "Yes." Sec. 219.01 (4)
provides that savings and loan associations as well as other
institutions named therein are authorized:
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"To invest their funds and moneys in their custody or
possession (which are eligible for investment and which
they are by law permitted or required to invest) in notes,
bonds or other forms of evidence of indebtedness guaran
teed by the administrator of veterans' affairs of the United
States veterans' administration or otherwise guaranteed or
secured under service men's readjustment act of 1944,
United States Public Law 346, 78th Congress, and acts
amendatory thereof and supplemental thereto."

Sec. 219.03 reads as follows:

"No law of this state requiring security upon which loans
or investments may be made, or limiting the amount of loan
to any stated proportion of the value of the security, or
prescribing the nature, amount or form of such security, or
prescribing or limiting interest rates upon loans or invest
ments, or prescribing or limiting the period for which loans
or investments may be made, or prescribing or limiting
periodical instalment payments upon loans or securities,
shall be deemed to apply to loans or investments made pur
suant to this chapter."

Questions arising where there was a conflict between the
provisions of sec. 219.01 (2), (3) and (4) and other stat
utes placing restrictions on the making of loans by various
financial institutions are discussed in opinions of this office
appearing in XXV Op. Atty. Gen. 399, XXVI Op. Atty.
Gen. 481, and XXXVI Op. Atty. Gen. 595. The broad gen
eral conclusion reached was that insofar as there was a

conflict between the provisions of sec. 219.01 (2), (3) or
(4) and a portion of sec. 215.15 as it read in 1936, or sec.
221.32, which sections contained certain limitations on the
right of building and loan associations or banks to make
loans, the former took precedence over the latter.

The reasoning on which this was based appears in the
opinion in XXVI Op. Atty. Gen. 481. That opinion holds
that to the extent sec. 219.01 (3) conflicts with sec. 221.32,
the former governs over the latter for the reason that (a)
the terms of a specific statute will govern over those of a
general statute, (b) a later statute prevails over an earlier
statute, and (c) because the specific language of sec. 219.03
operated to make sec. 219.01 (3) take precedence over sec.
221.32.
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Any conflict here arises from restrictions on conventional
loans imposed by sec. 215.15 (1), (2), (4) and (8). Except
for changes in language due to the enactment of ch. 411,
Laws 1947, which created a separate savings and loan as
sociation department, and with one exception hereinafter
noted, these subsections as they now appear, antedate sec.
219.01 (4) which was enacted by ch. 455, Laws 1945. Sec.
215.15 (1) and (8) was subsequently amended by ch. 58,
Laws 1947,

The change in the portion of subsec. (1) regarding the
so-called 50-mile limitation had the effect of providing that
the loan must be upon real estate located in Wisconsin
within a radius of 50 miles of the office of the association,

as the by-laws shall provide, whereas it was formerly pro
vided that the real estate must be located in the state of

Wisconsin and in the county where the association had its
office or within a radius not to exceed 50 miles thereof, as
the by-laws might provide, except that a loan might be made
upon real estate located outside the county if authorized by
the articles or by-laws.

Subsec. (8) was changed to provide that the maximum
which can be loaned to one borrower in the aggregate,
where an association has assets in excess of $1,000,000, may
not exceed 5 per cent of its assets. Prior thereto the statute
made it unlawful for associations in such class to make loans

exceeding in the aggregate 21/2 per cent of their assets, and
no loan could aggregate more than $100,000 to one bor
rower and no single loan could be for more than $40,000.
The former statute also provided that a single loan in ex
cess of $25,000 should not exceed 65 per cent of the rea
sonable normal value of the real estate securing it, as ap
praised by appraisers approved by the banking commission,
and the aggregate of loans in excess of $25,000 should not
exceed 15 per cent of the assets of the association. This was
changed to make it 65 per cent of the reasonable value of
the real estate securing a loan, the other requirement that
the aggregate of loans in excess of $25,000 should not ex
ceed 15 per cent of assets being retained.
The foregoing changes in sec. 215.15 (1) and (8) show

no intent by the legislature to set aside or override any
provision of sec. 219.01, which up to that time had been re-
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garded as controlling in all situations where applicable.
These 1947 amendments of sec. 215.15 (1) and (8) merely
make changes in the detail or mechanics of the already
existing restrictions. They constitute no more than a re
vision or overhauling of such restrictions so as to fit them
to the present concept of the scope of such restrictions
where they would otherwise be operative.
In any event there remains the rule that the terms of a

specific statute govern over those of a general statute which,
when applied in this case, means that a savings and loan as
sociation may invest in notes, bonds or other evidences of
debt guaranteed or secured under the servicemen's read

justment act of 1944 as provided by sec. 219.01 (4), irre
spective of any conflict with the various limitations men

tioned in your inquiry contained in sec. 215.15 (1), (2), (4)
and (8).

In addition, insofar as the limitations mentioned are all
within the scope of sec. 219.03, we have from that section
an express legislative" mandate that the provisions of sec.
219.01 (4) shall take precedence.

Attention is also directed to sec. 215.14 which reads in
part as follows:

"Associations are authorized to make loans to their mem
bers as hereinafter provided:

* *

"(2) Secured or unsecured loans which are insured or
guaranteed in any manner by the United States or any
agency or instrumentality thereof, or for which there is a
commitment to so insure or guarantee."

The foregoing subsection came into existence when sec.
215.14 was repealed and recreated by ch. 246, Laws 1945,
which also amended sec. 215.15 (4) and (8). Loans guar
anteed or secured by the servicemen's readjustment act of
1944 would be included within its scope. This subsection
would also govern over any of the limitations mentioned in
your question contained in sec. 215.15 (1), (2), (4) or (8),
under the rule of statutory construction already referred to,
namely that the terms of a specific statute will govern over
those of a general one.

2. Any loan guaranteed to the extent authorized by the
servicemen's readjustment act of 1944 as originally enacted
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or subsequently amended falls within the scope of loans
authorized by sec. 219.01 (4) even though such guarantee
may not be for the full amount of the loan. XXXVI Op.
Atty. Gen. 595. From this it follows that savings and loan

associations are authorized by sec. 219.01 (4) to make loans
guaranteed or secured to the extent provided by the service
men's readjustment act of 1944 as originally enacted or sub
sequently amended, even though the loan in a particular
case may be in an amount which exceeds the top limit guar
anteed or secured by said act or may be made under cir
cumstances which conflict with limitations mentioned in

your first question contained in sec. 215.15 (1), (2), (4)
or (8).

3. The answer to question 3 is "Yes." Sec. 226.02 (9);
Maryland Cai^ualty Co. v. Ind. Comm., 198 Wis. 202, 209.
WET

Counties—County Boards—Committee Meetings—Meet
ings of committees of a county board are not required by
state law to be open to the public.

October 26, 1948.

John S. Coleman,

District Attorney,

La Crosse, Wisconsin.

You have asked whether sec. 59.04 (4) of the statutes
which provides that a "county board shall sit with open
doors, and all persons conducting themselves in an orderly
manner may attend" is applicable to meetings of commit
tees of the county board. You then ask, if sec. 59.04 (4) is
applicable to committee meetings of the county board, how
would it apply to the pension committee in view of sec.
49.58, which prohibits disclosure of information concerning
applicants for and recipients of old-age assistance?
The authority of the county board is derived from the

state legislature. Sec. 59.06 (1) of the statutes empowers
the county board to provide for appointment of committees
by the chairman and to prescribe their duties.
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Art. IV, sec. 22 of the Wisconsin constitution provides
that the legislature may confer upon the board of super
visors powers of a local, legislative, and administrative
character. Under that provision, our court held in Super
visors of La Pointe v. O'Malley and another, (1879) 47 Wis.
332, 2 N.W. 632, "that when any subject of legislation is
entrusted to said county boards, by general words, such
boards acquire the right to pass any ordinance necessary
or convenient for the purpose of disposing of the whole sub
ject so committed to them; and that, for the purpose of
disposing of such subject, they have all the powers which
the legislature itself would have over the same subject, un
less the legislature, in conferring such power, has restricted
the power of the boards, or directed that it should be done
in a certain way."
In 15 C.J., 460, § 107, it is pointed out that county boards

may establish rules governing their proceedings where such
matters are not governed by statute. Since 1848, Wisconsin
county boards have adopted rules to govern their procedure
and their authority to do so has been tacitly recognized so
long as they do not conflict with statute. See for example,
XXVII Op. Atty. Gen. 21, XV Op. Atty. Gen. 324, First
Savings & Trust Co. v. Mihvaukee County, 158 Wis. 207,
148 N.W. 22, 148 N.W. 1093. Since the rules of a county
board may not conflict with statute, the question arises
whether the legislature intended the requirement for open
board meetings in sec. 59.04 (4) to prevent county boards
from having different rules with respect to meetings of
their committees. It does not necessarily follow from the
fact that board meetings must be open to the public that
the legislature intended that the committee meetings be con
ducted in the same manner. See State ex rel. Fletcher v.
Naumann, 213 la. 418, 239 N.W. 93, 81 A.L.R. 483, in which
the court pointed out that although a statute provided that
the county board should meet at the county seat it did not
follow that committee meetings must be held at the county
seat.

At common law, meetings of a county board were usually
public but the board had authority to hold closed meetings
if in its judgment the character of the business to be trans
acted called for such procedure. 14 Am. Jur., § 32, page 204.
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Wisconsin adopted a statute in 1849 (eh. 10, sec. 29 of the
revised statutes of 1849) which provided that county
boards "shall sit with open doors and all persons conduct
ing themselves in an orderly manner, may attend their
meetings." This is almost identical with the present sec.
59.04 (4). When that provision was adopted, the legislature
must have been aware of the parliamentary procedure,
which permitted closed meetings of the legislature or its
committees, followed in England and this country. Jeffer
son's Manual, which was prepared by Thomas Jefferson
while he was vice president of the United States and presi
dent of the senate, was adopted by the United States house
of representatives in 1837 as its laws of parliamentary pro
cedure. Such Manual provides: "Their [committee] pro
ceedings are not to be published, as they are of no force till
confirmed by the House, Rushw., part 3, vol. 2, 74; 3 Grey
401; Scob. 39." By 1853 Jefferson's Manual was adopted by
our legislature. See Senate Rule 54, Blue Book 1853, p. 96,
and Assembly Rule XLVI, p. 107 of the same Blue Book,
which provides, "The rules of parliamentary practice, com
prised in Jefferson's Manual shall govern the Senate [or
Assembly] in all cases to which they are applicable and in
which they are not inconsistent with these laws." Jeffer
son's Manual has been retained as a guide to procedure by
the Wisconsin legislature since that time. (See Wisconsin
Senate Manual 1947, p. 224, and Wisconsin Assembly Man
ual 1947, p. 117.) When sec. 29 of eh. 10 of the revised
statutes of 1849 was passed to prevent county boards from
having closed meetings, the fact that the legislature did
not include committees would seem to support an inference
that it did not intend committees to be covered by the stat

ute.

The legislature has seen fit to adopt a rule of its own,
(Rule 6 (3), Senate Manual 1947, p. 231) that all commit
tee hearings of the Wisconsin legislature are open to the
public. We believe that it is no oversight that it has never
passed a similar statute to govern county board committees.

General parliamentary custom respecting committee
meetings is reflected in popular manuals. In Robert's Rules
of Order Revised, For Deliberative Assemblies, 1943, sec.
52, p. 212, it is stated:
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"But during the deliberations of the committee no one
has a right to be present, except members of the committee."

In Parliamentary Law by Henry M. Robert, The Century
Company, 1923, it is stated:

"Only members of the committee, however, have the right
to attend committee meetings. Others may attend only when
the committee invites them or gives them permission to at
tend."

In practice it is doubtless desirable that county board
committees have authority to deliberate in private. This
is especially true when they are required to handle matters
such as those referred to in sec. 49.53, Stats. That section
prohibits disclosure of information with respect to appli
cants for and recipients of aid to dependent children, blind
aid and old-age assistance.

We are accordingly of the opinion that meetings of com
mittees of a county board need not be open to the public
if the particular board has adopted no rule to the contrary.
BL

State—Constitutional Law—Criminal Law—Fish and

Game—Arrest—Uniform Close Pursuit Act, sec. 364.30,
Stats., is limited to felonies and does not apply to game law
violations. By virtue of art. IX, sec. 1, Wis. Const., con
servation wardens observing violation of Wisconsin fish and

game laws on Wisconsin side of Mississippi river may pur
sue and apprehend violators on Iowa side of boundary and
return them to Wisconsin for prosecution, but may not pur
sue them onto Iowa islands or mainland or into slough of
river entirely within state of Iowa. Meaning of "concurrent
jurisdiction" considered briefly.

October 28, 1948.
Ernest Swift,

Conseiwation Directo-r.

You state that on numerous occasions conservation war
dens have observed Iowa fishermen fishing commercially in
the Mississippi river on the Wisconsin side, in violation of
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Wisconsin law, but have been unable to apprehend them
when in Wisconsin waters. You inquire whether or not the
wardens can legally pursue these violators to the Iowa side,
arrest them and return them to this state for prosecution.
The Uniform Act on Close Pursuit, sec. 364.30, Stats., ap

plies only to felonies and is therefore inapplicable to game
law violations. It therefore has no bearing on the question
here presented.

Article IX, sec. 1, of the Wisconsin constitution provides
in part as follows:

"The states shall have concurrent jurisdiction on all riv
ers and lakes bordering on this state so far as such rivers
or lakes shall fonn a common boundary to the state and
any other state or territory now or hereafter to be formed,
and bounded by the same * *

This provision is expressly authorized by sec. 3 of the
Wisconsin enabling act (R.S. 1849, p. 790).
There is a similar provision in the Iowa enabling act,

and the Iowa code (1946), sec. 1.3, provides as follows:

"The state has concurrent jurisdiction on the waters of
any river or lake which forms a common boundary between
this and any other state."

Similar provisions apply to most if not all of the rivers
and lakes forming interstate boundaries in the United
States.

As to just what "concurrent jurisdiction" means, the
cases are not in harmony. The Iowa supreme court has held
that the fishing laws of that state apply on the Illinois side
of the Mississippi river as well as on the Iowa side and that
a fisherman may be convicted of fishing without an Iowa
license regardless of where he was fishing in the river.
State V. Moyers, (1912) 155 Iowa 678, 136 N.W. 896, 41
L.R.A. (N.S.) 366. However, the supreme courts of Wis
consin and the United States have reached the contrary
conclusion. Roberts v. Fullerton, (1903) 117 Wis. 222, 93

N.W. 1111, 65 L.R.A. 953; Nielsen v. Oregon, (1909) 212
U.S. 315; see I Beale, Conflict of Laws, (1935) 281. Com
pare State V. Rot'i'is, (1937) 222 Iowa 1348, 271 N.W. 514
(holding that Iowa court had jurisdiction of violation of



572 Opinions of the Attorney General

Iowa hunting law on sand bar on Nebraska side of Mis
souri river). In Miller v. McLaughlin, (1930) 281 U.S. 261,
the question was left open, although it had been previously
decided in Nielsen v. Oregon, swpra.
The supreme court indicated in Nielsen v. Oregon, supra,

that so far as acts are concerned which are malum in se
(i.e., inherently bad, as murder, larceny, etc.) the criminal
law of both states extends throughout the width of the
river, and that the state which first prosecutes obtains pri
ority of jurisdiction and its judgment is final in both states.
The same rule applies to acts which are malum prohibitum
(i.e., prohibited, but not inherently bad) by the law of both
states, but if an act is malum prohibitum by the law of one
state only, the offense must be shown to have occurred on
that state's side of the boundai-y. Since violations of fish and
game laws are malum prohibitum, the Wisconsin law may
not be enforced as to violations occurring on the Iowa side
of the Mississippi river unless the act in question is also
prohibited by the law of Iowa.
Your question assumes that the violation occurred on the

Wisconsin side of the boundary, which is generally the
center of the main channel of the river.* The question is
whether the Wisconsin wardens may pursue the violators
into Iowa waters, arrest the offenders and return them to
Wisconsin. No case directly in point has been discovered,
but it has been held that civil process may be served any
where on a boundary river of the state whose court issued
the process. Wedding v. Meyler, (1904) 192 U.S. 573. In
that case it appeared that the boundary between Indiana
and Kentucky was the low-water mark of the Ohio river
on the Indiana side. Indiana and Kentucky had concurrent
jurisdiction on the waters of the Ohio by virtue of the Vir
ginia Compact, which had achieved the status of an act of
congress. The opinon of the supreme court by Mr. Justice
Holmes holds that such concurrent jurisdiction, so far as
Indiana was concerned, "was the right to administer the
law below low-water mark on the river, and, as part of that

* This is not true, however, where the main channel has changed by
sudden avulsion. In such case the boundary remains where the main
channel originally flowed. State v. Bowen, (1912) 149 Wis. 203, 135
N.W. 494, 39 L.R.A. (N.S.) 200; LouisiaTia v. Mississippi, (1931)
282 U.S. 458.
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right, the right to serve process there with effect." (Italics
supplied.)

Undoubtedly, if a civil process may be served anywhere
on the river, then criminal process may also be served there.
An arrest pursuant to a warrant issued by a Wisconsin
court could, therefore, be made anywhere on the Mississippi
river where it constitutes the boundary of this state. But
for the same reason it must also follow that where the law

of Wisconsin authorizes an arrest to be made without pro
cess, such an arrest may also be made anywhere on the
boundary river, since such arrest is made pursuant to the
jurisdiction of the state of Wisconsin, which is co-extensive
with the river, as much so as though a warrant had been is
sued. The rule is familiar that a peace officer may arrest

without warrant for a misdemeanor committed in his pres
ence, and by virtue of sec. 361.44 (1), Stats,:

"An arrest by a peace officer without a warrant for a mis
demeanor is lawful whenever the officer has reasonable
grounds to believe that the person to be arrested has com
mitted a misdemeanor and will not be apprehended unless
immediately arrested * *

Since the offenders are likely to escape unless appre
hended at once this section of the statutes would clearly
apply to the situation involved in your question.

You are therefore advised that Wisconsin conservation

wardens may pursue persons who have violated Wisconsin
game laws on the Wisconsin side of the Mississippi river,
and apprehend them anywhere on that river but may not
pursue them after they have left the river onto either the
mainland or an island of the state of Iowa. Since the con

current jurisdiction applies only to the part of the river
which constitutes the common boundary, it does not apply
to the sloughs of the river located entirely within the state
of Iowa. Little v. Green, (1909) 144 la. 492, 123 N.W. 367.
Accordingly, if the violators succeed in escaping into a
slough on the Iowa side they cannot be pursued and ar
rested there, although if they return to the river the offi
cers may then make an arrest.
WAP
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Public Health—Rendering Plants—Where the operator
of a rendering plant, lawfully located within less than one-
eighth of a mile from a public highway prior to Septem
ber 9, 1939, proposes to erect a new building for rendering
a few feet from the old building, the new building is in vio
lation of sec. 146.12 (4), Stats., even though it is con
nected with the old building by a conveyor and steam pipes
and some of the processing is done in the old building.

October 29, 1948.

Dr. Carl N. Neupert,
State Health Officer.

You state that plans for a proposed rendering plant have
been submitted and that the location of the plant will be
292 feet from a public highway. This building will be con
structed on a site near that of the present plant of the Ten
derer. The interior of the present plant was damaged by
fire in 1946 although it has been in use since then. The fire
insurance underwriters insist that the new plant be located
20 feet from the present building, and the new plant has
been designed as a separate unit which, however, will be
connected with the old plant by means of a conveyor and
steam lines. The old building will be used for further pro
cessing of materials conveyed from the new building to the
old building. As above indicated the new plant will be a com

plete operating unit in itself with provisions made for cut
ting, boning, crushing, cooking and storage, and with sepa
rate connections to the municipal sewer system.
The old plant has been in use since about 1922, at which

time the statutes made no provision for location with re
spect to highways, such as is contained in sec. 146.12 (4)
which reads:

"LOCATION. No person after September 9, 1939 shall
erect a rendering plant within one-eighth mile of a dwell
ing, business building or public highway, but no plant need
be discontinued because a highway is relocated to come
closer than one-eighth mile of any such then existing plant."

In view of the wording of this statute you inquire
whether the new plant may be lawfully located as proposed.
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From the facts submitted this does not appear to be the
reconstruction or repair of an existing plant but rather the
erection of a rendering plant as that term is used in sec.
146.12 (4).

All words and phrases used in the statutes are to be con

strued and understood according to the common and ap
proved usage of the language except that technical words
and phrases and such others as may have acquired a pe
culiar and appropriate meaning in the law shall be con
strued and understood according to such peculiar and ap
propriate meaning, sec. 370.01 (1), Stats.

According to common understanding and language "erec
tion" or "construction" of a house or building means the

erection of a new house or building and not the repairing
or remodeling of an old one. In re Howett, 10 Pa. 379;
Board, of Commissioners of Guadalupe County v. State, 43
N. Mex. 409, 94 P. (2d) 515. It has been held that wings
added to a house are to be regarded as buildings erected.
Nelson v. Campbell, 28 Pa. (4 Casey) 156; Harman v. Cum-
mings, 43 Pa. (7 Wright) 322. So, also, are kitchens at
tached to buildings, Deloine v. Long Branch Commission
ers, 55 N.J.L. 108, 25 A. 274.

Since the proposed building will constitute a complete
rendering unit in itself it seems clear that we have here the
"erection of a rendering plant," the location of which would
be in violation of sec. 146.12 (4), Stats.
WHR
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Counties—Public Assistance—County may not charge
back to the municipality of settlement any part of the sup
plementary health service aid furnished to old-age assist
ance recipients under sec. 49.40 (1), Stats.

October 29, 1948.
John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You have inquired whether the county has a right to re

imbursement from local municipalities within the county
for supplementary health services rendered to old-age as
sistance recipients under sec. 49.40, Stats., after being re
imbursed by the state to the extent of 35 per cent thereof
as provided for in subsec. (2) of sec. 49.40.
So far as material here sec. 49.40 reads:

"(1) The county agency administering aid to the blind,
aid to dependent children, and old-age assistance may sup
plementary to such aids authorize and pay for medical,
surgical, dental, hospital and nursing home care and op-
tometrical services for recipients of such aids when neces
sary. The provisions of section 49.11 shall not apply to this
section.
"(2) Upon forms prescribed by the department claims

by counties for reimbursement shall be made at the same
time and in the same manner as other claims for aid to the
blind, aid to dependent children, and old-age assistance and
if approved by the department 35 per cent of such expendi
tures plus any federal aid that may be received for such
expenditures shall be certified by the department to the di
rector of budget and accounts as reimbursement to the
counties. * *

It is significant to note that sec. 49.40 in the 1947 statutes
is followed by this comment of the interim committee of
1947:

"New 49.40 replaces 49.03 (1) (c) which is repealed by
this bill. It permits counties to make direct payments for
health services for resident recipients without charge-back
to place of settlement. (Bill 34-A)"

It would appear from this comment that the interim com

mittee was under the impression that there should be no
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charg-e-back by the county to the place of settlement. This
comment is substantiated by several other considerations to
which we will call attention.

Wherever the legislature has deemed it desirable to treat
these supplementary health services as a part of the pro
visions relating to old-age assistance it has usually done so
by express language. For example, sec. 49.25 provides in
part:

_ "On the death of a person who has received old-age as
sistance, the total amount of such assistance paid (includ
ing aid paid under sections 49.30 and 49.40 as old-age as
sistance) shall be a claim against his estate * *

Sec. 49.26 (2) provides in part;

"If old-age assistance is discontinued during the life of
the beneficiary and the property thus transferred exceeds
the total amount of assistance paid (including medical ex
pense paid as old-age assistance), the excess of such prop
erty shall be returned to the beneficiary *

However, sec. 49.37 (2) provides in part:

"The county board may cause each municipality to reim
burse the county for all amounts paid in old-age assistance
to persons having a settlement therein, less the amounts re
ceived by the county from the state and federal govern
ments pursuant to section 49.38. * * *"

Sec. 49.40 was created by ch. 121, Laws 1947, which,
among other things, amended sec. 49.25 so as to specifically

include these supplementary health services in the statutory
provision relating to recovery of old-age assistance. But it
is significant to note that the 1947 legislature did not see
fit to amend sec. 49.37 (2) so as to include these supple
mentary aids in the provision authorizing the county board
to cause each municipality to reimburse the county for all
amounts paid in old-age assistance to persons having a set
tlement therein.

It seems clear that if the 1947 legislature had intended to
include these items in the charge-back provision, sec. 49.37
(2), it would have done so by specific amendment as it did
in the case of sec. 49.25.
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Where demand for payment of a claim is made against a
municipality it must be shown that some statute author
ized it or that it arose from some contract express or im
plied which finds authority of law. 44 C.J. 149.

Since this entire matter is purely statutory and the stat
utes have made no provision expressly or impliedly for
charging back to the local municipalities within the county
that portion of the supplementary health aids furnished
by the county under sec. 49.40 (1) for which no reimburse
ment is received by the county under sec. 49.40 (2), you
are advised that the local municipalities are not liable
therefor.

WHR
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Taxation—Reassessments—Sec. 70.85, Stats., does not
authorize revaluation of separate items, articles or classes
of personal property but only the entire aggregate personal
property assessment against a taxpayer.

November 4,1948.

A. E. Wegner, Commissioner,
Department of Taxation.

You ask whether the provisions of sec. 70.85, Stats. 1947,
authorize the department of taxation to entertain a com
plaint for revaluation of only a portion of a taxpayer's per
sonal property where the amount of the aggregate assess

ment of all items of his personal property in the district
exceeds 10 per cent of the total assessment of all property
in the district.

Sec. 70.85, Stats. 1947, so far as material, provides as
follows:

"Whenever it shall appear to the satisfaction of the
department of taxation, on a written complaint filed with
the department of taxation within 20 days after the ad
journment of the board of review for any taxation district,
that the assessment of one or more descriptions or classes
of property in such taxation district, the aggregate assess
ment of which does not exceed 10 per cent of the assessment
of all property therein, is radically out of proportion to the
general average of the assessment of all other property in
such district and the same can be satisfactorily corrected
without a reassessment of the entire district, the depaii>
ment of taxation may in its discretion revalue such property
and equalize the assessment without the intervention of a
board of review, at any time before November first, of the
year in which such assessment is made. * * *"

There are provisions presently in the statutes which
would appear to support the suggestion that there are
"descriptions" and "classes" of personal property involved
in the assessment of personal property and that therefore
when the valuation given to one or more items or classes
of personal property of a taxpayer in the course of the
assessment process is out of line with the average of all
property assessments in the district, sec. 70.85 confers
authority on your department to revalue such items or
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classes if the total valuation thereof does not exceed 10 per
cent of the total assessment of all property in the district.

Sec. 70.30, Stats. 1947, provides that the assessor shall
set out in the assessment roll, in separate columns opposite
the names of the taxpayers, the "number and value" of
designated items or kinds of personal propeity "which shall
constitute the assessed valuation of the several items of
property therein described." There follows a list of the des
ignated types or kinds of personal property, among which
number (13) is all other personal property not exempt, and
number (15), the last subdivision, is "Total, the value of
all personal property."

Sec. 70.35, Stats. 1947, requiring the taxpayer to make a
return of his personal property and its value, provides in
subsec. (2) that the form of this return shall contain sum
mary schedules of "merchants' stock, manufacturers' stock,
machinery tools and patterns, furniture, fixtures and equip
ment, and such other classes of personal property as are not
by law exempt." Subsec. (3) says this return "shall state
the class of property" and its value as of May 1. The provi
sions in said sec. 70.35 relative to such a return and espe
cially the language using the words "class" and "classes" in
respect to personal property, are of recent origin having
been placed therein by ch. 419, Laws 1945. However, the
language in sec. 70.85, Stats. 1947, that is material here has
been substantially the same ever since the section was cre
ated by ch. 384, Laws 1919. As the legislature in so placing
said language in sec. 70.35 made no change in sec. 70.85,
whatever was the scope of sec. 70.85 prior thereto con
tinues to be its effect thereafter. Thus the present language
in sec. 70.35 is of no controlling force in determining the
intended applicability of sec. 70.85.
On the other hand there are other provisions in the stat

utes which in view of the pai'ticular language in sec. 70.85
are of significance. The entire language must be considered
in construing this statute and it is not enough to readjust
the words "one or more descriptions or classes of property"
and give the. section applicability based on what might be
their meaning when standing alone. The language is that
the complaint shall be that "the assessment" of such de
scriptions or classes is "radically out of proportion" and
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that the ti'QOTegate assGssment of which" docs not exceed
the 10 per cent limitation. These emphasized words are of
extreme importance because they demonstrate that the leg
islature in enacting sec. 70.85 was fitting it into and making
it conform to concepts which run through the statutes relat
ing to the assessment of personal property. Under the lan
guage of the section the "one or more descriptions or classes
of property" as to which a complaint may be made there
under must be "one or more descriptions or classes" as to
which an assessment has been made. Furthermore, the lan
guage is that such assessment must be an "aggregate
assessment."

Throughout the statutes relating to assessment of per
sonal property there runs the fundamental concept that a
taxpayer is not assessed for each individual item of per
sonal property but an aggregate assessment of all of his prop
erty is made. While it is true that in making the personal
property assessment against a taxpayer the assessor does
consider and value the various items or classes of personal
property, the ultimate assessment against each taxpayer
is on a basis of aggregating all of his personal property
and assessing it to him as a lump assessment. Sec. 70.34,
Stats. 1947, shows this quite clearly. It says that the as
sessor shall value all articles of personal property of the
taxpayer and arrive at the total valuation of all of them as
an "aggregate valuation of personal property." It specifies
that if the assessor thereafter discovers other personal
property "he shall add to such aggregate valuation of per
sonal property" the figure which his judgment determines
to be proper to bring "such aggregate valuation" to an
amount which renders it "a just and equitable valuation of
all the personal property liable to taxation belonging to-
such person." This definitely expresses that the ultimate in
assessment of personal property of a taxpayer is the arriv
ing at a unitary "aggregate valuation" of all his personal
property, which figure is and becomes his personal prop

erty assessment. This does not conllict with the provisions
in sec. 70.30, Stats., in providing for the listing of the vari
ous types and kinds of personal property in separate col
umns with their value, because the last column specified
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calls for a total as the value of all personal property of the
taxpayer.

This is consistent with the procedure in the assessment

of real estate. There is an aggregate assessment against
each tract or description of real estate. Sec. 70.32 (2),
Stats., calls for a setting forth in separate columns in the
assessment roll of the value of the land, exclusive of im
provements, and then the improvements broken down as to
classification of residential, mercantile, manufacturing and
agricultural. The ultimate assessed valuation of each tract
or description of real estate is an "aggregate assessment."
As further bearing out this concept that there is only

one assessment against each taxpayer in respect to his per
sonal property and that it is an aggregate assessment based
on the aggregate valuation of all his personal property, are
the provisions in sec. 70.47, Stats. 1947. By subsec. (2)
thereof a taxpayer is given a right to appear before the
board of review but such right is qualified in that his ob
jection must be that the "aggregate valuation of his per
sonal property" is too high. The taxpayer is specifically
required to state under oath "the true aggregate valuation
of all personal property." This section does not accord the
taxpayer any right to appear before the board and com
plain as to the valuation of any separate item, article or
class of personal property standing alone. It clearly allows
him to complain only in respect to the aggregate valuation
of all his personal property. While it may be that in com
plaining as to the aggregate valuation, the valuation treat

ment of various items of personal property in arriving at
the aggregate valuation may become involved, it is very
clear that the thing which the board of review passes upon
and ultimately determines is not the valuation to be ascribed
to any particular item, article or class of personal property
as a separate matter, but only as it relates to the ultimate
aggregate assessment of the total of all of his personal
property.

The provisions of sec. 70.48, Stats. 1947, bear out this
same concept. It is there stated that the clerk shall make
all corrections ordered by the board of review in the assess
ment roll and specified that he shall set opposite the names
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of all persons found liable for personal property taxation
"the aggregate valuation of such property" after deduct
ing exemptions and making corrections ordered by the
board. Furthermore, it is provided in sec. 70.65, Stats.,
that in making up the tax roll the municipal clerk shall
include an alphabetical list of all persons in the district
having taxable personal property "with the aggregate val
uation of such property," taken from the assessment roll.
The provisions of sec. 70.47 (6) preclude any person from
contesting or questioning a personal property assessment

unless he has first made his objections to the board of re
view, presented evidence in support thereof, and made a
full disclosure to it of all his personal property in the dis
trict liable to assessment and the value thereof. This ties

in with the provisions in subsec. (2), which permits the

taxpayer to complain to the board only in respect to the

aggregate valuation of all the personal property.
If sec. 70.85 were interpreted and applied so as to author

ize revaluation by the department of taxation of specific
separate items or classes of personal property, independ
ent of and wholly separate from a consideration of the
aggregate valuation of the taxpayer's entire personal prop
erty, such review would be inconsistent with the scheme of

personal property assessment. Under the provisions of sec.
70.47 (6) a taxpayer could not apply under sec. 70.85 un
less he had previously complied with the provisions of sec.
70.47 (2) by complaining to the board in respect to the
aggregate assessment. The board of review would have dis
charged its function which is to pass upon the over-all
personal property assessment of the taxpayer as a unit and
determine the aggregate valuation of all his property. Hav
ing done so and given full consideration to arriving at an
aggregate assessment which would be just and equitable
as the total valuation of all personal property for which
the taxpayer should be assessed and taxed, then under sec.
70.85 the taxpayer would be permitted to apply to and

have the department of taxation revalue just some article,
item or class of personal property and thereby upset the

aggregate valuation without having addressed itself to the
personal property aggregate assessment as a whole. Con-
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ceivably, a taxpayer might go before the board of review
and comply with sec. 70.47 (2) by asserting that each item
or class of his personal property was individually too high
and therefore the aggregate valuation of all his personal
property was too high. After the board had reviewed the
aggregate assessment obviously looking at it as a whole,
then the taxpayer could pick out some one or more items,
articles or classes of his property and have only such items,
articles or classes of his property revalued by the tax de
partment with the result of reversing the over-all review
of the board. In view of the specific language in sec. 70.85
it is our opinion that such was not the intended application
of sec. 70.85.

There is also the diflficulty that arises as respects what
particular class or category of personal property in which
articles of personal property are listed. In specific situa
tions it is difficult to determine whether certain articles con

stitute merchants' stock or manufacturers' stock, and which
class they are placed in is a matter of judgment. Likewise
the same difficulty arises in respect to whether a particu
lar article is "machinery tools and patterns," "furniture,"
"fixtures" or "equipment." The taxpayer might contend
that certain articles should fall in one category and there
fore the valuation of the class in which the assessor placed
them was too high. Obviously if the articles should be in
cluded in one of the other classes then the valuation of such

other class would be raised accordingly. It might very well
be an extremely close case as to the proper classification of
such articles. Any such complaint, of course, would not be
sufficient under sec. 70.47 (2), because the complaint would
have to be in i-espect to the valuation of all of the personal
property as an aggregate assessment.

If sec. 70.85 were construed as authorizing revaluation

of individual items, articles or classes of personal property,
then a taxpayer would be able to obtain a lower personal
property assessment by persuading the department that
his theory of classification is correct, and showing that be
cause property of a kind or type not falling in the partic
ular category as to which he complains is included therein
the valuation of that category is too high. In our opinion
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sec. 70.85 was not intended to provide any such result but
to afford taxpayers a remedy by authorizing the depart
ment of taxation to review assessment valuations of descrip
tions or classes of property, which constitute an aggregate
assessment.

The total valuation ascribed to land and the improve
ments thereon constitutes an aggregate assessment of that
particular description or parcel of real estate. A taxpayer
may petition for and have relief as to a single parcel or
several parcels of real estate by revaluation under sec. 70.85

because an aggregate assessment exists as to each descrip
tion or tract of real estate. The total aggregate assessments
as to which he complains, of course cannot exceed the 10
per cent limitation.

Similarly a taxpayer may petition for and have relief
as to his personal property aggregate assessment by reval
uation under sec. 70.85, Stats., if it does not exceed the 10
per cent limitation. He is not entitled to and your depart

ment has no authority under sec. 70.85 to revalue separate
items or classes of personal property. This follows because
of the requirement that there be an aggregate assessment

as to the description or classes as to which complaint is
made. There is no assessment of each article, item or class
of personal property. The only assessment that is made is
an aggregate assessment of all the personal property of each

taxpayer. The listing or itemizing of the value ascribed
to certain articles, items or classes of personal property in
arriving at the aggregate valuation of all of a taxpayer's
personal property to constitute the personal property as
sessment against him are merely steps or factors involved
in reaching the end result of assessing the taxpayer at the
aggregate value of all his personal property. Even though
it might be said that in a certain sense there is an assess
ment of the various items or classes of personal property
the only aggregate assessment which is made in respect to
personal property is as to all of the personal property of
the taxpayer.

It is our opinion that sec. 70.85, Stats. 1947, limits the
power of the department of taxation to revaluing property
only as to which there has been an aggregate assessment
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and therefore its only authority as respects personal prop
erty assessments is to revalue the entire property assess
ment against a taxpayer on an over-all basis, if and where
the aggregate assessment of his personal property, after
having been passed upon by the board of review, does not
exceed 10 per cent of the total assessment of all property
in the district for that year.
HHP

Counties—Taxation—Surplus Funds—Accumulation of
annual appropriations for use in building a court house,
unexpended funds in county road and bridge fund raised
by taxes pursuant to sec. 83.065, Stats., reasonable amount
of funds kept as a working balance, unexpended proceeds
of taxes levied for park purposes under sec. 27.06, Stats.,
and funds set aside as insurance reserve under sec. 59.07

(23), Stats., are not surplus funds on hand which county
must apply in reduction of tax levies.

November 6, 1948.

Edwin M. Wilkie,

District Attorney,
Madison, Wisconsin.

Following the opinion on November 19, 1945 to the dis
trict attorney of Walworth county, XXXIV Op. Atty. Gen.
345, that surplus funds of a county must be applied in the
reduction of tax levies, there arose the problem of apply
ing the general principles there expressed to specific situ
ations. The difficulty encountered was the question of what
constitutes surplus funds. Because of the pendency of the
litigation which resulted in the recent decision by our su
preme court in Immega v. City of Elkhorn, 253 Wis. 282,
34 N. W. (2d) 101, it was deemed inadvisable for us to

give any formal opinion in respect thereto. Now that the
case has been decided it furnishes the basis for a consid

eration of these questions:
1. Do funds which a county has accumulated and set aside

to build a court house through definite appropriations ex-
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pressly for such use, constitute surplus funds? The deci
sion of the court in the Immega case in respect to this sub
ject must be read in light of the particular facts that ex
isted there. The court very definitely said that the action
taken by the county board of Walworth county amounted
to nothing more than merely changing the name of the
accumulated fund without making any appropriation of
such accumulated fund specifically for use in building a
new court house. It then said (p. 287):

" * * * As there was in fact no effective determination,
undertaking, or commitment to then incur any binding
obligation for the building of a new court house, or the
actual appropriation of said sinking fund for that purpose,
the county still held and had on hand at the end of the year
1945 the unappropriated and unexpended amount of the
fund in question, whatever it was called on its records."

The court then went on to demonstrate that there is no
statutory authority authorizing a county to accumulate and
have on hand unappropriated funds under such circwm,'
stances. After noting that funds so held by the county un
der the circumstances in the case neither come within the
provisions of sec. 67.11, Stats., authorizing the creation of
a sinking fund for the payment of bonds, nor within the
provisions of sec. 59.08 (53), Stats., providing for a sur
plus for post-war planning, the court said that there is no
statute which authorizes a county to accumulate funds by
way of surplus for use in the future or for contingencies
which may not happen or for just having on hand unneeded
funds in the treasury. In so commenting the court was dem
onstrating that the funds in question were truly surplus
funds and come within the rule that surplus funds on hand
must be applied in reduction of tax levy, which the court
accepted as a sound proposition.
The lower court held that the funds in the so-called "new

court house fund" had been appropriated by the county
board to that purpose and therefore they did not constitute
surplus funds which should have been applied in reduction
of the tax levy. The supreme court did not differ with the
trial court in its statement of the applicable legal principles
and recited them as correct. The disagreement was over the
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lower court's finding that there had been a definite appro
priation of these funds for use in building a new court house
and the case was reversed solely upon that basis. The deci

sion said that because the amount in the so-called sinking

fund was an unappropriated and unexpended amount it
constituted funds on hand "and therefore the county board

should have deducted the amount thereof from the pro
posed levy of the tax in 1945; and the trial court's conclu
sion that said amount need not be so deducted cannot be

sustained."

We cannot and do not read the opinion of the supreme
court as holding that had there been a definite appropria
tion of the funds in question specifically for use in building
a new court house such funds would then have constituted

surplus funds on hand. Had such been the view of the

court there would have been no occasion to consider the

facts to the length that it did and hold there was no appro
priation for such purpose. Nor would the court then have
noted that such funds are not within the provisions of sees.
67.11 or 59.08 (53), Stats., and that there is no statute
authorizing the accumulation of funds in the county treas
ury for general use in the future. If such were the view of
the court it would have said categorically that the accumula
tion of funds through definite appropriation for use in
building the court house was not within the power of a
county and rested its decision on that proposition. In mak
ing any such ruling it would be necessary that mention
be made of and consideration given to the provisions of
sec. 59.07 (4), Stats., which expressly authorize the county
board to "build and keep in repair the county buildings"
and the general authority given a county board by sec.
59.07 (6), Stats., to "have the care of the county property
and the management of the business and concerns of the
county in all cases where no other provision is made." Very
clearly the county has the power to build a couit house
under these provisions. Were it to be held that a county
could not accumulate funds for that purpose by definite
appropriation, a construction would have to be made of

these provisions that would be sufficiently narrow to ex
clude the raising of money in advance of the construction



Opinions op the Attorney General 589

of a court house. Also it would seem necessary that some
disposition be made of the language in Keystone Lumber
Co. V. Town of Bayfield, (1896) 94 Wis. 491, 69 N.W. 162,
which inferentially appears to recognize the validity of
raising money in advance of building a court house.

It is therefore our opinion that had there been a definite
and positive appropriation of the funds in the so-called
"new court house fund" for use in building a new court
house the supreme court would not have reversed the trial
court's conclusion that such funds were not surplus funds
on hand which the county board had to apply in reduction
of the current levy.

2. Do funds of a county in an amount bearing reason
able relationship to the expenditures anticipated during the
first part of the ensuing year which will elapse before rev
enue will be received and which furnish a working balance
to pay such expenses, constitute surplus funds? This sit
uation was directly involved in the Immega case. The trial
court held that the Walworth county board had authority
to keep on hand in the general fund a reasonable sum of

available cash in order to perform its functions and pay
expenses of operations in the ensuing year until further
funds by way of revenue would be available and that there
fore such cash working balance did not constitute surplus
funds on hand. While the appellant taxpayer made no spe
cific complaint as to the maintenance of this working cash
balance, his position that all unexpended and unappropri
ated funds on hand must be applied in reduction of the
tax levy involved this item. The supreme court, however,
did not reverse the lower court's decision on this point
or make any mention of it. The case was reversed solely
because of the finding that the so-called "new court house
fund" had not been appropriated for use in building a new
court house. It must therefore be concluded that inasmuch

as this item was within the issues of the case the trial

court's disposition of that point is correct. As a result
thereof it is our opinion that funds in a reasonable amount
kept on hand as a working balance are not surplus funds
and that it is proper for a county to maintain such an
amount of money on hand without applying it in reduction
of the tax levy.
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3. Do unexpended funds in a county road and bridge
fund which have been raised by taxes levied within the 2-
mill limitation of sec. 83.065, Stats., and accumulated

therein because of the unavailability of materials, labor
and equipment for highway construction, maintenance and
repair, constitute surplus funds? Here again is a situation
directly involved in the Immega case. The lower court ex
pressly passed thereon and held that the same do not con

stitute surplus funds. The supreme court quoted at length
from the trial court in reference to this point and then
said that it sustained the conclusion that said funds should

be treated as trust funds dedicated to the purpose for which
they were appropriated and that they are not to be consid
ered "funds on hand" which are free and available for use

for some other purpose. This is a positive holding that funds
so held by the county are not surplus.

4. Do funds which are the unexpended proceeds of taxes
levied under the provisions of sec. 27.06, Stats., for park
purposes constitute surplus funds? This statute expressly
states that the proceeds of taxes levied under that section
are to be paid into the county treasury as a separate and
distinct fund and that they may be used only for park pur
poses. It is very clear to us that this sets up these funds "as
trust funds dedicated" only for the purposes for which
the taxes were levied and therefore they are subject to the
same treatment that the supreme court in the Immega case
accorded to the funds in the county road and bridge fund.
They are not funds on hand which are free and available
for use for some other purpose and therefore do not con
stitute surplus funds on hand.

5. Do funds which a county that is a self-insurer under
sec. 59.07 (23), Stats., sets aside and appropriates as a re

serve fund to pay public liability and property damage loss
claims against it constitute surplus funds? That subsection
specifically empowers the county board to provide for the
county to carry public liability and property damage insur
ance "by self-insurance created by setting up an annual
fund for such purpose." It is inherent in being a self-insurer
that proper provision be made to meet the contingency of

losses by the maintenance of a proper and adequate reserve
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to pay them. The language of the subsection is sufficiently

broad in our opinion to authorize a self-insurer county to
either set aside as a lump sum the amount it deems neces
sary to provide an adequate reserve or build it up over the
years through the accumulation of annual appropriations.
When so appropriated whether as.a lump sum or as an
annual accumulation to constitute the reserve, such funds
so appropriated have been dedicated solely to that pur
pose and are not funds which are free and available for
other purposes. It is our opinion that funds specifically set
aside by appropriations to constitute such a reserve are
not surplus funds. In any event if the amount of such re

serve fund were shown in the budget each year as set aside
for this purpose, that clearly would come within the lan
guage in sec. 59.07 (23), Stats., which specifically author
izes "setting up an annual fund for such purpose." In and

of itself this would constitute an appropriation for the
coming year of that amount for use in paying possible
insurance losses during that year. XXXVII Op. Atty.
Gen. 243.

HHP

Counties—Apvi'OV'io.tions and Expenditures—Memorial
Hospital—Under sec. 45.055, Stats., county board may con

tract with, and make an appropriation to, a nonprofit hos

pital corporation without capital stock organized pursuant
to sec. 45.05 and levy a tax therefor provided the facilities
of the hospital are available to the residents of the county
without discrimination.

November 8, 1948.

Edward G. Minor,

District Attorney,
Sturgeon Bay, Wisconsin.

Reference is made to our opinion to you under date of
February 5, 1948, XXXVII Op. Atty. Gen. 100, to the
effect that a county board may not donate money to help
pay off the indebtedness to a private hospital. Our atten
tion is called to the fact that since the date of this opinion
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the hospital's articles of incorporation have been amended
as follows:

"ARTICLE SECOND. The name of said corporation shall
be Door County Memorial Hospital and its location shall
be in the City of Sturgeon Bay, Door County, Wisconsin,
and it shall be maintained and conducted as a suitable me
morial to the memory of former residents of the County
of Door who lost their lives in the military or naval serv
ices of the State of Wisconsin or of the United States and
to commemorate and honor the deeds of the soldiers, sail
ors, marines and nurses who served the nation in any of
its wars, it being the purpose to constitute said hospital a
county and municipal memorial pursuant to Section 45.05
and 45.055 of the Wisconsin Statutes."

You now inquire:
1. Whether it is lawful for the county board to make

an appropriation to the hospital at the present time.
2. If it is lawful to make an appropriation may the same

be taken out of funds now in the county treasury?
3. If the board decides to make an appropriation at its

meeting in November, may the amount so appropriated be
placed in the budget adopted in November, and placed upon

the tax rolls for the year 1948 and collected with the regu
lar taxes in the year 1949?

Sec. 45.05 (1) and (2) reads:

"(1) Any city council, village, town or county board may
by gift, purchase, contract or condemnation acquire prop
erty, real or personal, for the purpose of providing, furnish
ing, constructing, erecting, repairing and maintaining a
suitable memorial to the memory of former residents
thereof who lost their lives in the military or naval service
of the state or of the United States, or to commemorate and
honor the deeds of the soldiers, sailors, marines and nurses
who served the nation in any war, or of persons who ren
dered great state or national service, or to the memory of
any president of the United States, or for a combination
of any of such purposes.
"(2) Such memorial shall be of such character as shall

be determined by the governing body of such city, village,
town or county, and without limitation because of enumer
ation, may comprise a public building, park, recreation fa
cility, community forest or other suitable object having
a public purpose."
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Sec. 45.055 reads:

"Any city council or village, town or county board may
contract with and make an appropriation to any other unit
of government or to any nonprofit corporation without
capital stock organized expressly for any of the purposes
of section 45.05 and levy a tax therefor, provided that the
facilities of such memorial ai-e available to the residents
of the governmental unit making such appropriation."

While a hospital is not specifically mentioned in sec.
45.05 (2), the language of that section is very broad and
includes without limitation because of enumeration "a pub
lic building * * * or other suitable object having a public
purpose." The articles of incorporation indicate an express
purpose on the part of the members to comply fully with
both sees. 45.05 and 45.055, and, of course, if the conditions
of these sections are met it would follow that the author

ity granted the county board under sec. 45.055 may be
exercised.

Assuming that the facilities of the hospital are available
to the residents of the county without discrimination and
that all of the other conditions of sees. 45.05 and 45.055

have been met, it would appear that all three of your ques
tions are to be answered in the affirmative.

Attention, however, is directed to an opinion from this
office to the district attorney of Lafayette county under
date of March 16, 1948, XXXVII Op. Atty. Gen. 170, in
which it was ruled that a county may not issue bonds and
appropriate proceeds therefrom to a nonprofit, nonstock
corporation organized pursuant to the provisions of sec.
45.055, Stats.

Also, in answering your second question relating to the
making of an appropriation out of funds now on hand it
should be pointed out that the provisions of sec. 65.90 (5)
on municipal budgets must be followed and that the county
board may not transfer surplus money from the general
fund to another fund or appropriate it for a different pur
pose without a two-thirds vote, XXXV Op. Atty. Gen. 259.

In conclusion it would appear that in addition to the
foregoing some consideration should be given to the words
"may contract with" in sec. 45.055. The statute provides



594 Opinions of the Attorney General

that the county may "contract with and make an appropri
ation to" such a nonprofit corporation. Just what the na
ture of the contract should be is not specified. Perhaps this
language was intended to give the county an opportunity
to protect itself against a later reorganization to a profit
corporation or possible dissolution of the corporation and
division of its assets among its individual members, but at
any rate the statute calls for some sort of contract in con
nection with the appropriation, the character of which in-
ferentially is intended to permanently preserve the
memorial.

WHR

Public Assistance—Disabled Pevsous—In determining
eligibility for aid under sec. 49.61, Stats., subsection (2)
(f) thereof requires that the county agency who is to make
such determination ascertain whether applicant owns a
home which does not exceed a reasonable value together
with other property which would provide a reasonable re
serve for expenses of burial, last sickness, and other emer
gency needs not covered by that section. No categorical an
swer can be given whether ownership of $1,000 in cash will
or will not make an applicant ineligible for aid under said
section. The question of what constitutes a home of reason
able value or property which would constitute a reasonable
reserve for such purposes is a question of fact which must
be determined by the county agency from the facts of each
case through the exercise of its judgment and discretion.
The only specific standard provided in said subsection is
in case an applicant owns an insurance policy with a cash
surrender value. In event such value exceeds $1,000 appli
cant will be ineligible to receive aid under sec. 49.61.

November 13, 1948.
A. W. Baylby, Director,

State Department of Public Welfare.

You ask whether ownership of $1,000 in cash makes an
applicant ineligible for aid as provided in sec. 49.61.
The applicable portion of the statute referred to (sec.

49.61 (2) (f)) reads as follows:
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"(2) Aid under this section shall be granted only to an
applicant:

* *

"(f) Whose property does not exceed a home of reason
able value together with ownership of other property such
as cash, securities and insurance with a cash surrender
value in an amount not to exceed $1,000 to provide a rea
sonable reserve for expenses of burial, last sickness and
other emergency needs not covered by this section;"

The proper meaning of the subsection last above quoted
can be obtained by stripping it down to its bare essentials,
i. e., so as to read that aid under sec. 49.61 shall be granted
only to an applicant whose property does not exceed a home
of reasonable value together with ownership of other prop
erty to provide a reasonable reserve for expenses of burial,
last sickness and other emergency needs not covered by
said section. Two general standards are provided: (1)
Home of reasonable value and (2) other property which
will provide a reasonable reserve for burial expenses, ex
penses of the last sickness and other emergency needs not
covered by sec. 49.61.
The words "such as cash, securities and insurance with

a cash surrender value in an amount not to exceed $1,000"
are merely descriptive. They obviously do not include all
kinds of property an applicant might own.
The words "in an amount not to exceed $1,000" refer

only to the cash surrender value of the insurance policy.
This conclusion follows from the rule that qualifying or
limiting words or clauses are to be considered as referring
to the next preceding antecedent unless the context or evi
dent meaning of the statute requires a different construc
tion. State V. Carroll, 239 Wis. 625, 632. Not only is there
nothing in sec. 49.61 or elsewhere that justifies a different
construction but the result reached by application of such
rule is in accord with the fact that cash surrender value is
a term ordinarily used in connection with life insurance.
It is not commonly, if ever, used to designate other types
of personal property.
From the foregoing it follows that aid may be granted

an applicant under sec. 49.61 if the applicant owns a home
of reasonable value together with other property which
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would provide a reasonable reserve for burial expenses, ex
penses of the last sickness and other emergency needs not
covered by said section assuming, of course, that all other
requirements of that section are met. What constitutes a

home of reasonable value or property which would provide
a reasonable reserve for the purposes stated is a question
of fact which must be determined from all the material cir

cumstances surrounding each case by the county agency
who is to make the determination of eligibility through the
exercise of its judgment and discretion. The only specific
standard provided is in case an applicant owns an insur
ance policy with a cash surrender value. In event such value

exceeds $1,000 the applicant will be ineligible to receive
aid. This is implied from the fact that it is specifically in
dicated in sec. 49.61 (2) (f) that ownership of insurance
policy with cash surrender value not to exceed $1,000 will
not prevent aid from being extended, and hence it will be
considered that ownership of a policy having a cash sur
render value exceeding that sum will preclude aid from
being granted.

As a result no categorical answer can be given to your
inquiry. If in a particular case the county agency in exer
cise of its judgment and discretion finds that ownership of
$1,000 in cash is more than necessary to provide a reason
able reserve for burial expenses, expenses of the last sick
ness and other emergency needs not covered by sec. 49.61,
it would follow that the applicant is not eligible for aid un
der said section. On the other hand, if the county agency
finds that $1,000 in cash does not exceed what is necessary
to provide such a reserve, ownership of a sum of said
amount will not of itself render an applicant ineligible for
aid under said section.

WET
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Automobiles and Motor Vehicles—Licenses and Permits
—Driver's License—Epileptics—Person subject to epileptic
seizures ineligible for motor vehicle operator's license by
virtue of sec. 85.08 (6) (j), Stats., cannot have license re
stored on physician's certificate respecting control of ail
ment by medication notwithstanding physician's opinion
that it is safe for applicant to drive.

November 24, 1948.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You advise that you receive reports from time to time
from the state board of health informing you as to the
names, ages and addresses of all persons reported to it as
epileptics, pursuant to sees. 140.05 (13) and 146.23, Stats.
The latter section provides as follows:

"146.23 Epileptics, duty to report. (1) The state board
of health shall by order promulgate a definition of epilepsy
which shall govern in carrying out the provisions of this
section and sections 140.05 (13) and 141.08.
"(2) All physicians shall report immediately to the local

health officer in writing, the name, age and address of ev
ery person diagnosed as afflicted with epilepsy or similar
disorder characterized by lapses of consciousness.
"(3) The local health officer shall report in writing to

the state board of health the name, age and address of
every person reported to it as an epileptic.
"(4) The state board of health shall report to the motor

vehicle department the names, ages and addresses of all
persons reported to it as epileptics by physicians and local
health officers.
"(5) Such reports shall be for the information of the

motor vehicle department in enforcmg the provisions of
chapter 85 of the statutes and shall be kept confidential
and used solely for the purpose of determining the eligibil
ity of any person to operate a motor vehicle on the high
ways of this state."

Section 85.08 (6) sets forth the persons who are not
eligible for a driver's license. The pertinent subsection pro
vides as follows:

"85.08 (6) Persons not to be licensed. The department
shall not issue any license hereunder:
"» » *

"(j) To any person subject to epileptic seizures."
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You state that you check your files and take the neces
sary steps to preclude the issuance of operators' licenses
to persons subject to epileptic seizures not yet licensed.

You also investigate the applications of persons reported
subject to such seizures to whom licenses have been issued
to ascertain whether they falsified their applications with
respect to whether they were subject to such seizures. In
any case where a person has misstated or concealed the
fact of his illness and consequent ineligibility for a license,
you invoke the power to revoke such license under sec.
85.08 (21), Stats., which provides:

"85.08 (21) Fraud voids license. Any license or instruc
tion permit issued upon any application which is untrue,
or which contains any false statements as to any material
matter, shall be void from the date of its issuance, and any
such license card so issued shall forthwith be surrendei'ed
to the department or its agent upon demand."

Following such procedure, in frequent instances the
afflicted person applies for reinstatement of his operator's
license, supporting such application with a certificate from
a physician wherein the doctor certifies that the patient
(applicant) is under medication to control the seizures, or
that he has not experienced a seizure for a considerable
length of time, and that in his opinion the patient can op
erate a motor vehicle with safety to himself and others.
You request my opinion whether a license can be initially

issued or restored after revocation upon such a medical
certificate.

You are advised that you may not legally issue a motor
vehicle operator's license to an applicant who is subject
to epileptic seizures at the time of application. This is
controlled by sec. 85.08 (6) quoted above. The competency
of the legislature to prescribe the conditions under which

the privilege of operating an automobile on the public high
ways may be exercised is no longer open to question. A li
cense to operate an automobile is not property, but a mere
privilege, the suspension of which does not deprive the
licensee of his property without due process of law. 5 Am.
Jur., §157, p. 593; Annotation: 71 A.L.R. 616. The initial
granting of a license or the reinstatement of a suspended
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or revoked license is purely statutory. It is an administra

tive function, the guidance for which must be found in the
statutes or held not to exist. XXXVII Op. Atty. Gen. 23.
The statutes unequivocally state that a person subject to
epileptic seizures is ineligible to hold an operator's license.
The term "subject to epileptic seizures" obviously in

cludes persons under medical treatment therefor, who have
had one or more "seizures" in the past.

"Subject," as used in sec. 85.08 (6) (j) means "liable;
exposed; pi'one; or disposed." Webster's Second Interna
tional Dictionary.

Medical authorities agree that while seizures may be
controlled and their frequency may diminish, the illness is
not curable in the sense that one who has had one seizure

can thereafter be said not to be "subject to seizures," i.e.,

"cui'ed." See Tice, Practice of Medicine, Vol. X., pp. 271-
280, The Epilepsies, Treatment. At page 279 of that work,
under a discussion of "social therapy" the author says:

"* * * The improved control of seizures through the use
of newer drugs greatly improves the chances for uninter
rupted and productive work. Obviously, the epileptic can^
not drive moving vehicles * * *."

The end object of the statute is safety to the public who
use the highways, and if there be the remotest chance that
a person "subject to epileptic seizures" might become in
volved in an accident as a result of a seizure, it is that

possibility that the statute is designed to prevent. The fair
and plain inference to be drawn from the statutory condi
tion is that if there is any possibility of recurrence of sei
zure in the future, regardless of the degree of control ex
erted by medication, with the result that a doctor could not
categorically certify that the applicant is not subject to
epileptic seizures, no license may issue. The statute makes
no provision for the issuance of an operator's license based
on a physician's opinion as to whether it is or is not safe
for a given person to operate a motor vehicle. SGH



600 Opinions of the Attorney General

Insane—Commitments—Order of commitment to county
hospital under sec. 51.05, Stats. 1945, which finds patient
to be "mentally affected" instead of "insane," "mentally
deficient" or "epileptic," is void.

Section 51.08, providing state aid for mental patients
maintained at public charge, does not authorize aid for
such persons admitted to mental hospitals under void com
mitments.

December 2, 1948.

A. W. Bayley, Director,

State Department of Public Welfare.

You have submitted a copy of an order of a county judge
dated March 1, 1946, committing a certain person to a
county hospital purportedly under ch. 51 or ch. 52, Stats.
1945. Although this commitment was on a form provided
by your department, the printed word "insane" is stricken
out and the words "mentally affected" substituted. The or
der is entitled "In the Matter of the Mental Condition of
E. D. S. Alleged to be Mentally Affected." Without knowl
edge of the contents of this order, the department has
granted state aid pursuant to sees. 51.08 and 46.10 (now
46.106), Stats., up to July 1, 1948. On October 26, 1948,
the patient was released from the hospital in order to enter
the veterans' hospital at Tomah. You inquire whether fur
ther state aid may be granted for the period from July 1
to October 26, 1948. It is our understanding that the state
aid previously granted has already been recovered back
from the patient's guardian and the legality of such aid
is not material at this time.

Section 51.05, Stats. 1945, authorizes commitments only
if the patient is found to be insane and a fit subject to be
sent to a hospital or asylum for the insane. Sec. 52.02, Stats.
1945, extends 51.05 (and other sections of ch. 51), Stats.
1945, to cases of mental deficiency and epilepsy.

It will be observed that all the proceedings in insanity
cases are held before the judge, not before the court. See:
In re Brand, (1947) 251 Wis. 531. Hence the presumptions
of regularity applicable to courts of general jurisdiction do
not apply to commitments made by judges under ch. 51.
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Insanity proceedings, moreover, are wholly statutory and
all jurisdictional facts must appear on the face of the com
mitment. XXXVII Op. Atty. Gen. 139, 145 and authorities
cited.

A finding of insanity, mental deficiency or epilepsy is
obviously a jurisdictional requirement of a valid commit
ment (under the 1945 statutes). No such finding is included
in the order which you have submitted here. The judge
struck out the words "insane," "mentally deficient" and
"epileptic" from the printed form, thereby indicating that
he did not intend to find the defendant insane, mentally de
ficient or epileptic. We are unable to find any legal author
ity whatsoever defining the term "mentally affected," but
whatever it means, it clearly negatives a finding of any
condition for which the judge was authorized to commit
him.

It follows that the order in question is not a valid com
mitment and is subject to collateral attack because it does
not appear on its face that the judge had jurisdiction to
make it.

Section 51.08, Stats. 1945, provided for state aid for "in
mates" maintained at public charge in county mental hos
pitals. Section 51.08, Stats. 1947, likewise makes provision
for such aid, but the word "inmate" is changed to "patient."
Both statutes clearly contemplate that the person for whom
the aid is granted must be one properly admitted to the
institution. The revisor's note of 1919 to sec. 51.08, Stats.,
reads in part:

"This consolidation brings together a large number of
scattered provisions relating to the chargeability for the
maintenance of insane persons at public charge. (Italics
supplied.)

Clearly, it was never the intention to grant state aid for
the maintenance of persons improperly admitted without a
finding of insanity (or mental deficiency or epilepsy). Since
the patient in question was never validly committed to the
county hospital you are advised that the county is not en
titled to receive any state aid on his account for the period
following July 1, 1948.

WAP
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Criminal Law—Sto-p Payment Order on Check—Person
who procures delivery of goods by giving in payment a
personal check, intending to stop payment thereon before it
could be presented, and who does so stop payment, does not
violate either sec. 343.401 or 343.25, Stats. XXV Op. Atty.
Gen. 687 retracted in part.

December 8, 1948.

John S. Coleman,
District Attorney,

La Crosse, Wisconsin.

You have requested an opinion on the following set of
facts: A, a Wisconsin corporation, built to order certain
merchandise for B, an Illinois resident. B notified A that
he would pick up the merchandise and A notified its agent
not to release the merchandise to B unless pajmient in full
was made in advance. A's agent, therefore, refused to make
delivery to B until B issued a draft for the merchandise.
As B was leaving A's place, he shouted back to A's agent
that he intended to stop payment on the check and did stop
payment and is now attempting to compromise A's claim
for a lesser amount.

Your first inquiry is whether prosecution would lie un
der sec. 343.401, Stats., which provides as follows:

"343.401 Issue of worthless check. (1) Any person who,
with intent to defraud, shall make or draw, or utter or de
liver, any checks, drafts, or order, for the payment of
money, upon any bank or other depository, knotving at the
time of such making, drawing, uttering or delivering, that
the maker, or drawer, has not sufficient funds in, or credit
with, such bank or other depository, for the payment of
such check, draft, or order, in full, upon its presentation,
shall be guilty of a misdemeanor, and punishable by im
prisonment for not more than one year, or by a fine of
not more than one thousand dollars, or both fine and
imprisonment.
"(2) As against the maker or drawer thereof, the mak

ing, drawing, uttering or delivering of a check, draft or
order, payment of which is refused by the drawee, shall
be prima facie evidence of iritent to defraud and of knowl
edge of insufficient funds in, or credit with, such bank or
other depository, provided such maker or drawer shall not
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have paid the drawee thereof the amount due thereon, to
gether with all costs and protest fees, within five days af
ter receiving notice that such check, draft or order has not
been paid by the drawee.
"(2m) The issuance for any purpose of a check, draft

or order which is not honored or paid upon presentation
because of no account at, insufficient or no funds in, or
credit ivith the bank upon which such instrument was
drawn, shall render the person or firm issuing the same
liable for all costs and expenses in connection with the col
lection of the amount for which it was written.
"(3) The word 'credit' as used herein, shall be construed

to mean an arrangement or understanding with the bank
or depository, for the payment of such check, draft or
order,"

You point out that in XXV Op. Atty. Gen. 687 on a sim
ilar set of facts, the then attorney general ruled that a
prosecution would lie under the foregoing statute, but you
express doubt as to the correctness of that conclusion. The
opinion cites no authority, nor have we been able to find
any in support of that proposition. We conclude that the
opinion is incorrect on that point.
We assume that B had sufficient funds in the bank or

credit with the bank to insure payment of this check if
payment had not been stopped. If the fact were otherwise
you would undoubtedly have so stated. An essential element
of the offense created by the statute is that the maker or
drawer must know at the time of making or delivering a
check that he has not sufficient funds in, or credit with, the
bank for the payment thereof in full. That element is miss
ing from your case, so that there is no possibility of a suc
cessful prosecution, even though it be assumed that at the
time B gave the check he intended to stop payment before
it could be presented.
Your second question is whether B might be prosecuted

under sec. 343.25, which provides as follows:

"343.25 Obtaining money by false pretenses; penalty.
Any person who shall designedly, by any false pretenses or
by any privy or false token and with intent to defraud,
obtain from any other person any money, goods, wares,
merchandise, or other property, or shall obtain with such
intent the signature of any person to any written instru-
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ment, the false making whereof would be punishable as
forgery, shall if the amount of money or other property
so received or the face value of such written instrument
shall exceed the sum of one hundred dollars, be punished
by imprisonment in the state prison not more than five
years noi* less than one year, or by imprisonment in the
county jail not more than one year, or by fine not exceed
ing one thousand dollars or less than two hundred dollars,
and if the amount of money or property so received or face
value of such written instrument so procured, shall not ex
ceed the sum of one hundred dollars, he shall be punished
by imprisonment in the state prison or county jail not more
than one year, or by a fine not exceeding two hundred
dollars."

In answering this question we shall assume that B in
tended when he gave the check to stop payment before it
could be presented, since a jury could so find from the re
mark he made as he was leaving A's place of business.
Nevertheless, the facts as stated do not constitute the crime
of obtaining property by false pretenses.

It is elementary that a promissory misrepresentation is
not a false pretense in the meaning of the statute. State
ex rel. Labmvi v. Hathaway, (1919) 168 Wis. 518, 522,
170 N. W. 654. See also Frank v. State ex rel. Meiers, (1944)
244 Wis. 658, 660, 12 N. W. (2d) 923.
A check is an order on a bank for the payment of money.

It is well established that it is revocable and upon proper
notice from the depositor the bank is required to stop pay
ment. 9 C. J. S. 692—Banks and Banking, §344. See Raes-
ser V. National Exchange Bank, (1902) 112 Wis. 591, 598,
88 N. W. 618, 56 L.R.A. 174, 88 A.S.R. 979.
When A's agent accepted B's check in payment for the

merchandise he was, therefore, accepting an instrument
which was revocable by the drawer (or by the death of
the drawer). By drawing the instrument B engaged among
other things that on due presentment the instrument would
be accepted or paid, or both. Sec. 116.66, Stats. This is not
a representation of an existing or past fact but is a promise
that something will be done in the future. It is an implied
promise that the drawer of the check will not stop payment.
Still, he has a legal right to stop payment, in which case
he becomes liable to pay the amount of the check to the
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holder. Sec. 116.66, Stats. Upon the check's dishonor the
payee may sue him either upon the instrument or upon
the original consideration. 8 Am. Jur. 238—Bills and Notes,
§523; 10 C.J.S. 455—Bills and Notes, §35.
The case is therefore one of a promissory misrepresenta

tion rather than of a misrepresentation of an existing or
past fact, and hence is not within the statute.

It may be said that B has defrauded A and that the
criminal law should provide a penalty, but the same can
be said of a person who procures goods on credit, intend
ing to abscond without paying for them. Such an act is
immoral but the criminal law has never attempted to im
pose a perfect system of ethical conduct upon the commer
cial community. It may be pointed out that A's agent could
have protected the corporation by requiring payment in
legal tender or by an irrevocable instrument such as a cer
tified check or bank draft. The risk that B might stop pay
ment on the check was obvious and was assumed by A's
agent when he accepted it. The corporation has a civil rem
edy, but no crime is involved.
WAP

Pensions—Wisconsin Retirement Fund—Under sees.
66.906 (2) (a) 2 and 66.906 (2) (c) of Wisconsin retire
ment fund law a retired custodian of the county court
house is not entitled to annuity payments as long as he
receives earnings from the county treasury as bailiff of the
circuit court.

December 9, 1948.

Robert D. Daniel,
District Attorney,

Janesville, Wisconsin.

You state that the custodian of the county court is to be
retired on January 1, 1949, and the question has been
raised as to whether or not he may be employed as bailiff
of the circuit court without loss of his retirement annuity
payments under the Wisconsin retirement fund.
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The statutes make no specific reference to the position
of bailiff of the circuit court although authority for the
employment of such an officer would appear to be implied
in sec. 252.10 (3), Stats., which reads:

"Except when otherwise directed by the presiding judge,
no officer, other than the clerk, shall be paid for attending
court or the judge when the court is not engaged in the
trial of jury cases. Every officer attending court upon the
order of the presiding judge shall have the same powers
and authority as the sheriff, and shall be paid out of the
county treasury upon the certificate of such judge not to
exceed four dollars per day."

Thus the bailiff, if one is appointed, is paid out of the
county treasury.

Sees. 66.906 (2) (a) 2 and 66.906 (2) (c) of the Wis
consin retirement fund law provide:

66.906 (2) (a) 2. "Such annuities shall begin on the
date specified by the employe in the written application
therefor, provided such date is not prior to the date of sep
aration from the last participating municipality by which
such employe was employed, and provided such date is not
more than 60 days prior to the date of receipt of such
application by the board; and provided the credits of the
employe are sufficient as of such date to provide an annu
ity of at least $10 beginning immediately; and provided
the employe has attained the age of 55; and provided the
employe is not entitled to receive earnings from any munic
ipality on or after such date."

66.906 (2) (c) "Notwithstanding the fact that any an
nuity is payable for life, if any annuitant receiving a retire
ment annuity enters the service of any municipality the
annuity payable to such annuitant at that time shall be
terminated as of the end of the month prior to the date
upon which such person entered such service."

The word "municipality" as used in the retirement law
includes a county. Sec. 66.901 (2).

Since the person in question, if continued in the employ
ment of the county as bailiff of the circuit court after his
retirement as court house custodian, would be entitled to
receive earnings from, and be in the service of, a munic
ipality, he would not be entitled to receive a retirement
annuity so long as he continued to work as such bailiff,
WHR
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Fish and Game—Hunting Restrictions—Hunting bear in
deer territory during the period of 5 days immediately pre
ceding the opening of the deer season is unlawful.

December 9, 1948.

Ernest Swift, Director,

Conservation Department.

You inquire whether any person may hunt bear on his
own land in territory where there is an open season for

deer hunting during the period of 5 days immediately pre
ceding the open date for deer hunting. Your question arises

out of an asserted conflict between sec. 29.22 (1), Stats.,
and conservation commission order M-40 (Rev. 5) which
regulates the use of firearms in deer territory.
The material portions of the statute and order in ques

tion are as follows:

Sec. 29.22 (1) * * nor shall any person have in pos
session any firearms in territory wherein there is an open
season for deer for a period of five days prior to the open
ing date for deer hunting unless in either case the game
gun or rifle is unloaded or knocked down, or unloaded and
within a carrying case."

Conservation commission order M-40 (Rev. 5), sec. 3
(a). * ❖ Nothing in the provisions of this order shall

prohibit the owner or occupant of any land or any mem
ber of his immediate family from taking bear thereon at
any time."

Sec. 29.22 (1) on its face is clear and unambiguous and
is an outright prohibition against carrying an assembled
or loaded gun in deer territory during the 5-day period
preceding the open season for deer hunting. The only ques
tion that then arises is whether or not the quoted provision
of order M-40 can be construed to modify the controlling
statute.

In our opinion, the quoted provision of M-40 is also clear
on its face in that it provides that "nothing jn * * * this
order" shall be effective to prevent any person or his fam
ily from hunting bear on his own land. The entire order
M-40 (Rev. 5) by its terms does not purport to modify or

supersede sec. 29.22 (1) and makes no reference thereto.
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Hence, when the quoted section of M-40 states that nothing
in the order shall prevent bear hunting it does not negative

the existence of other orders or other statutory provisions
which may be effective to render the hunting of bear im
possible in certain specified areas and periods.

Since order M-40 shows on its face no intention to super
sede the provision of sec. 29.22 (1), sec. 29.22 (1) is in
effect and controls.

RGT

Counties—Milwaukee County—Home Rule—Constitu
tional Law—Delegation of Legislative Powers—Uniform
ity in System of County Government—Exercise of home
rule powers by Milwaukee county under sec. 59.083, Stats.,
depends upon the request or approval of its constituent
municipalities and possibly the electors therein. XXXII Op.
Atty. Gen. 370 modified.

Sec. 59.083, Stats., does not violate art. IV, sec. 22, Wis.
Const., which requires legislative power to be vested only
in county board.

Sec. 59.083, Stats., considered as authorizing enactment
of an ordinance creating an advisory commission relative

to the sale of objectionable books and magazines, does not
violate requirement of art. IV, sec. 23, Wis. Const., that
the system of county government be as nearly uniform as
practicable.

December 14, 1948.

Oliver L. O'Boyle,
Corporation Counsel,

Milwaukee, Wisconsin.

Referring to our opinion of September 15, 1948, XXXVII

Op. Atty. Gen. 526, with reference to the power of the Mil
waukee county board to enact an ordinance creating an ad
visory committee relative to the sale of objectionable books
and magazines, you have now raised some additional ques
tions as to which you request a further opinion.
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I. Whether board's power to enact ordinance depends
on request or approval of municipal govern

ment bodies.

Your first question is whether the enactment of the pro
posed ordinance must be contingent upon the request or ap
proval of the towns, cities and villages located in Milwau

kee couny. It is our considered conclusion that such request
or approval will be necessary and that the proposed ordi

nance, if enacted, will be effective only in such of the mu
nicipalities as join in such request or approval.
To understand the problem, it is necessary to consider

the entire language of sec. 59.083, which now reads as
follows:

"(1) Except as elsewhere specifically provided in these
statutes, the county board of any county with a population
of two hundred fifty thousand or more, is hereby vested
with all powers of a local, legislative and administrative
character, including without limitation or restriction be
cause of enumeration, the subject matter of water, sewers,
streets and highways, fire, police, and health, and to carry
out these powers in districts which it may create for dif
ferent purposes, or throughout the county, and for such
purposes to levy county taxes to issue bonds, assessment
certificates and improvement bonds, or any other evidence
of indebtedness. The powers hereby conferred may be ex
ercised by the county board in any town, city or village,
or part thereof located in such county upon the request
of any such town, city or village, evidenced by a resolu
tion adopted by a majority vote of the members-elect of its
governing body, designating the particular function, duty
or act, and the terms, if any, upon which the same shall be
exercised by the county board or by a similar resolution
adopted by direct legislation in such town, city or village
in the manner provided in section 10.43. Such resolution
shall further provide whether the authority or function
is to be exercised exclusively by the county or jointly by
the county and the town, city or village, and shall also find
that the exercise of such power by the county would be
in the public interest. Upon the receipt of the resolution,
the county board may, by a resolution adopted by a major
ity vote of its membership, elect to assume the exercise of
such function, upon the terms and conditions set forth in
the resolution presented by the town, city or village.
"(2) The county board of any such county may, by a

resolution adopted by a majority of its membership, pro-
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pose to the towns, cities and villages located in such county,
or any of them, that it offers to exercise such powers and
functions therein in order to consolidate municipal serv
ices and functions in said county. Such resolution shall
designate the particular function, duty or act and the terms
and conditions, if any, upon which the county board will
perform the same. The powers conferred in subsection (1)
and designated in such resolution may thereafter be exer
cised by the county board in each such town, city or vil
lage which shall accept such proposal by the adoption of a
resolution by a majority vote of the members-elect of its
governing body or by direct legislation in the manner pro
vided in section 10.43 of the statutes.
"(3) Whenever the request under subsection (1) or ac

ceptance under subsection (2) of a town, city or village
shall be by resolution of its governing board, such re
quest or acceptance shall not go into effect until the ex
piration of sixty days from the adoption of the resolution.
If a petition pursuant to section 10.43 for direct legisla
tion on such request or acceptance shall be filed before the
expiration of said sixty days, the resolution of the govern
ing board shall be of no effect but the request or acceptance
of such town, city or village shall be determined by such
direct legislation.
"(4) After and upon the adoption of resolutions by the

county board and subject to the provisions of subsection
(3) by one or more towns, cities or villages either as pro
vided in subsection (1) or in subsection (2) the county
board shall have full power to legislate upon and admin
ister the entire subject matter committed to it, and among
other things, to determine, where not otherwise provided
by law, the manner of exercising the power thus assumed.
"(5) The town, city or village concerned may enter into

necessary contracts with the county, and appropriate
money to pay to the county the reasonable expenses in
curred by it in rendering the services assumed. Such ex
penses may be certified, returned and paid as are other
county charges, and in the case of services performed pur
suant to a proposal for the consolidation thereof initiated by
the county board and made available to each town, city
and village in the county on the same terms, the expenses
thereof shall be certified, returned and paid as county
charges; but in the event that each and every town, city
and village in the county shall accept such proposal of the
county board the expenses thereof shall be paid by county
taxes to be levied and collected as are other taxes for county
purposes. Said towns, cities and villages are vested with
all necessary power to do the things herein required, and
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to do all things and to exercise or relinquish any of the
powers herein provided or contemplated. The procedure
herein provided for the request or acceptance of the exer
cise of the powers conferred on the county board in cities
and villages is hereby prescribed as a special method of
determining the local affairs and government of such cities
and villages pursuant to section 3 of article XI of the
constitution.
"(6) The powers conferred by this section shall be in

addition to all other grants of power and shall be limited
only by express language."

You have submitted with your request a memorandum
by Mr. C. Stanley Perry, assistant corporation counsel, who
states in substance that the purpose of the statute as
amended in 1935 was to enable the county government to
offer to the municipal units of the county certain services
subject to the acceptance of such offer by the local govern
ing boards, and that it was at no time the intention of

those active in procuring the enactment of this legislation
to enable the county board to exercise any powers whatso
ever without the consent of the local units.

Section 59.083 in its original form was created by ch.
437, Laws 1927. At that time it provided only that the
county board exercise the home rule powers therein granted
at the request of the governing body of any town, city or
village evidenced by a resolution adopted by two-thirds of
the members elect of such governing body. No such requests
were forthcoming, so the provisions for the county board
offemg to the municipalities to assume such powers, and
for direct legislation by the electors of the local municipal
ities, were added by ch. 450, Laws 1935.
The original act was created by Bill 659, A. which was

introduced on May 17, 1927, by Assemblyman Duncan of
the 4th Milwaukee district. The original bill would have
applied to all counties in the state, but by amendment No.
1, A., offered by Assemblyman Ellenbecker of Marathon
county, it was limited to apply only to counties having
more than 250,000 population. Apparently it had its origin
in Milwaukee county, but was not desired by the balance
of the state.

While no direct connection between Bill 659, A. and the
report of the joint interim committee on city-county con-
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solidation in Milwaukee county can be traced, it is inter
esting to notice that on May 11, 1927 (6 days before the
introduction of Bill 659, A.), that committee in its report

to the senate recommended that consideration be given to
legislation vesting the county "with substantially all of the
powers of cities, and that the county shall then be free
to make contracts with the several cities, villages and
towns to furnish them with water, fire protection, etc., and
to take over the independent plants and systems they now
operate." The report pointed out that such a plan "could be
realized without provoking friction between the city of
Milwaukee, its suburbs and the rural towns, because it
would not involve any compulsion, but would rest entirely
upon contractual arrangements." 1927 Senate Journal, 977,
984-985. (Assemblyman Duncan was not a member of the
joint interim committee.) The committee report is of par
ticular interest in this connection because of its stress on

the point that compulsion on the local municipalities be
avoided.

Mr. Perry's memorandum indicates that the county board
has never acted under this section without the consent and

approval of the local municipalities, and that "over a long
period of years the existence of such power has always
been denied."

In this connection it is necessary to correct an earlier
opinion of this office, XXXII Op. Atty. Gen. 370, which
erroneously states that sec. 63.02 of the Milwaukee county
ordinances, prohibiting unnecessary discharge of firearms
or explosives in the county, was enacted pursuant to sec.
59.083. The ordinance in question was enacted pursuant
to powers vested in the county board by ch. 321, sec. 6,
Laws 1909.

II. Whether sec. 59.083 violates art. IV,
sec. 22, Wis. Const.

Your next question is whether sec. 59.083, Stats., vests
legislative power in agencies other than the county board,
in violation of art. IV, sec. 22, Wis. Const., which provides
as follows:

"The legislature may confer upon the boards of super
visors of the several counties of the state such powers of a
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local, legislative and administrative character as they shall
from time to time prescribe."

In this connection you refer to the cases of Meade v.
Dane County, (1914) 155 Wis. 632, 145 N. W. 239, and
Marshall v. Dane County, (1940) 236 Wis. 57, 294 N. W.
496.

The answer to this question is "No." The two cited cases
are readily distinguishable and under other decisions men
tioned below sec. 59.083 is valid as an option law.
In the Meade case the voters had statutory power to re

peal a resolution of the county board through a referendum.
In the Marshall case they had statutory power to initiate
and enact a civil service ordinance without even the con

currence of the county board. Both delegations of power
were held invalid as an attempt to vest legislative power
in the electors which by the constitution is vested in the
county board. Section 59.083 vests legislative power only
in the county board but makes a condition of its exercise
that the municipal governing bodies, and possibly the elec
tors in the municipalities, request or approve of the county

board entering into the particular field of local legislation
involved. Once the municipality (and possibly its electors)
have consented that the board exercise the power, their
function is performed. They have nothing to say as to the
manner in which the county board may exercise the power,
nor have they any right to repeal whatever action may be
taken by the board.
In the Meade case, 155 Wis. at 643, the court said that

the law there in question provided that

"the action of the county board is not merely to go into
effect upon the contingency that a majority of the electors
declare it, but, on the contrary, takes effect from the time
of its passage and is repealed by the action of the electors
in case the majority so decide. We think there is no doubt
that this is the clear meaning of the law. This is not making
the decision of the board go into effect only upon condition.
It is delegating to the electors the legislative power of re
peal."

The court has indicated, however, that a law which is
to go into effect only upon the contingency of its being
approved by the voters at an election is valid, and this does
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not constitute vesting legislative power in the electors.
State ex rel. Van Alstine v. Frear, (1910) 142 Wis. 320,
125 N. W. 961 and cases cited (this case is expressly distin
guished in the Meade case at 155 Wis. page 644). See, to
the same effect: State ex rel. Zilisch v. Auer, (1928) 197
Wis. 284, 291, 221 N. W. 860; State ex rel. Atwood v. John
son, (1919) 170 Wis. 218, 249-250, 175 N. W. 589, 7 A.L.R.
1617; State ex rel. Bloomer v. Canavan, (1914) 155 Wis.
398, 406, 145 N. W. 44.

It seems clear that sec. 59.083 is an option law and valid
as such rather than an invalid statute vesting legislative
power in the electors or in the municipal governing bodies.

III. Whether sec. 59.083 violates art. IV,
sec. 23, Wis. Const.

Your next question is whether sec. 59.083, Stats., violates
the constitutional requirement of the uniformity of town
and county government, art. IV, sec. 23, Wis. Const., which
provides as follows:

"The legislature shall establish but one system of town
and county government, which shall be as nearly uniform
as practicable."

Under this provision of the constitution, two possible
questions may arise whenever a statute like sec. 59.083 vests
powers in one class of counties which are denied to counties
of other classes. The first is the question of unity, i. e.,
whether the statute creates a new form of county govern
ment. The second question is that of uniformity, i. e.,
whether, without creating a new form of county govern
ment, the statute violates the requirement that the one' sys
tem shall be as nearly uniform in its application to the dif
ferent counties as is practicable. State ex rel. Adams v.
Radcliffe, (1934) 216 Wis. 356, 360-361, 257 N. W. 171.

With respect to the question of unity, sec. 59.083 cre
ates no difficulty. It does not attempt to set up a new form
of county government different from that prevailing in
the other counties. The county board is preserved as the
governing body of the county and the system of govern
ment remains the same.

The question is whether the vesting in the county boa- 1
of home rule powers dependent for their exercise upon the
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consent of the county's constituent municipalities violates
the requirement of "uniformity as near as practicable."

It is fundamental that statutes are presumed to be con
stitutional. We advert also to the fact that whenever a

question of constitutionality comes before a court, the court

is favored with argument on both sides of the question.
The question raised here moreover is not one purely of
law but is a question of mixed law and fact since it involves
the requirement not of absolute uniformity but of uniform
ity to the extent that it is practicable. State ex rel. Busaeker
V. Groth, (1907) 132 Wis. 283, 300-801, 112 N. W. 431.
What is "practicable" in any given case is a question of
fact which may be resolved by means of judicial notice or
conceivably by the taking of testimony and other evidence.
Therefore it should be observed that if this question arises

before a court, there may well be facts called to its atten
tion which have not happened to come to ours in our con
sideration of the matter.

It is also true that a statute which, given a broad con
struction would be unconstitutional, will frequently be so

construed as not to exceed constitutional limitations, and

this opinion will therefore be limited to the proposed or
dinance relating to undesirable publications and no attempt
will be made to discuss the validity of other ordinances
which conceivably might be enacted under sec. 59.083.
As noted above, the constitution does not require abso

lute uniformity, but only uniformity so far as "practicable."
In Wagner v. Milwaukee County, (1902) 112 Wis. 601, 608,
88 N. W. 577, a statute authorizing Milwaukee county to
erect a viaduct and issue county bonds therefor was held,
among other reasons for its invalidity, to violate art. IV,
sec. 23, Wis. Const., on the simple ground that "it attempts
to give to the county of Milwaukee powers of local govern

ment not possessed by any other county in the state." How
ever, that is not an accurate statement of the law as devel

oped in other cases, and it is now clear that counties may
be classified for the purpose of granting legislative power
to some which are denied to others if it is not practicable
to grant such powers to all counties.
A review of the cases decided up until that time is con

tained in State ex rel. Busaeker v. Groth, (1907) 132 Wis.
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283, 112 N. W. 431, cited above, which sustained a stat
ute giving to county boards of counties having 250,000 or
more population authority to provide for a board of trus
tees responsible to the county board, to have charge of
poor relief. In all other counties poor relief was adminis
tered by the county board itself. Although the statute was
general and purported to apply to a class of counties, it is
of interest that the court took judicial notice of conditions
prevailing in Milwaukee county which was, of course, the
only county in that class. At 132 Wis. 301-302 the court

took notice that Milwaukee county had a population of
330,000, about 86 per cent urban and 14 per cent rural;
that it contained as compared with other counties an un
usual proportion of wage earners; that it had 50 members
in its county board and expended annually more than $165,-
000 for the support of the poor. It concluded that it was
not practicable for Milwaukee county to administer poor

relief in the same manner as other counties.

In Mikvaukee County v. City of Milwaukee, (1937) 223
Wis. 674, 678-9, 271 N. W. 399, the court sustained an

amendment to sec. 143.05 (10) Stats., requiring counties
of 500,000 or more population to furnish hospitalization in
cases of communicable diseases. After referring to the case
of Hjelming v. La Crosse County, (1926) 188 Wis. 581,
206 N. W. 885, the court stated as follows:

"The situation in this case is fundamentally different.
Twenty-five per cent of the state's population live within
the borders of Milwaukee county, fifty per cent of the in
dustrial workers of the state live in Milwaukee county, the
county contains one city of the first class, two cities of the
third class, two cities of the fourth class, five villages, and
seven towns. The total population of Milwaukee county, ac
cording to the 1930 census, was 725,263, of which the city
of Milwaukee contains seventy-nine per cent and the re
mainder of the county twenty-one per cent. The boundaries
of the various cities, villages, and towns shade into each
other so that they are not perceptible to anyone not familiar
with the locality. By mere inspection it is impossible to as
certain where one leaves off and the other begins. In regard
to public health, therefore, it seems that Milwaukee county
by reason of population is in a situation where it is im
practicable to deal with the problem created by commu
nicable diseases in the same way that it is practicable to
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deal with it in more remote and sparsely settled regions
of the state. A like situation would exist in any other county
of equal population. The contention of the county and city
that the situation is controlled by Hjelmvng v. La Crosse
County, supra, cannot be sustained."

It will be noted that in this case the supreme court again
took judicial notice of conditions prevailing in Milwaukee
county, the only county in the class established by the
statute.

Hjelming v. La Crosse County, (1926) 188 Wis. 581, 206
N. W. 885, referred to above, involved a statute authorizing
any county containing a city of the third class to provide
for the improvement of the water supply in any river in

the county by replacing and restoring its banks and by cer
tain other appropriate means. The court held that this was
a "flagrant" disregard of art. IV, sec. 23, pointing out that

there was nothing about cities of the third class which
would give rise to problems of public health which might
not arise by reason of the presence of cities of other classes.
Kroeplin v. County of Milwaukee, (1923) 180 Wis. 424,

190 N. W. 454, involved an ordinance of Milwaukee county

purportedly enacted pursuant to ch. 321, Laws 1909, which
confers certain powers on county boards of counties of 250,-
000 or more population. Milwaukee county had enacted an
ordinance regulating "roadhouses," defined as places where
non-intoxicating beverages are sold. The court held that

there was no more reason for Milwaukee county than for
other counties to have such powers. The reasons for Mil
waukee county to apply restrictive measures to roadhouses
were of the same kind, if not the same degree, as in other
counties. Hence there was nothing impracticable about giv
ing like powers to other counties and therefore no reason
to break the system of uniformity of county government
in that instance.

Similarly, in State ex rel. Melms v. Young, (1920) 172
Wis. 197, 178 N. W. 481, the court held invalid an act pro
viding for the nonpartisan nomination and election of
county officers in counties of 250,000 or more population,
stating that there was nothing about the election of officers
in populous counties requiring a departure from the uni
form system provided in other counties.



618 Opinions of the Attorney General

The foregoing cases sufficiently demonstrate the nature
of the problem. That sec. 59.083 was enacted to fill a need
for consolidation of functions in Milwaukee county which
would not exist outside of such a metropolitan area is amply
demonstrated by the report of the joint interim committee
on city-county consolidation in Milwaukee county, 1927

Senate Journal 977, referred to above. As pointed out in
the cases of Milwaukee ̂ County v. City of Milwaukee and
State ex rel. Busacker v. Groth, supra, conditions in Mil
waukee county are quite different from those in other coun
ties of the state. It is practically all urban and the bound
aries between the various municipalities shade into one an

other so as to be imperceptible to a stranger. Consolida
tion of municipal functions in counties of that type is prac
ticable, whereas it would be clearly impracticable in coun
ties consisting to a large extent of rural areas and whose
urban municipalities are for the most part completely sep
arate geographical entities.
As pointed out above, the question here presented must

be answered with respect to the specific ordinance which it
is proposed that the county adopt for the setting up of an
advisory commission for the control of undesirable litera
ture. The ordinance is summarized in our opinion of Sep
tember 15, 1948 and will not be again described here. It
seems to us that it is a material fact that many residents
of Milwaukee county daily pass through or labor within
one or more municipalities in addition to the one in which
they live, and that this is not true of other counties to a

comparable extent. This in itself may be a reason why it is
not practicable to leave the question of control of objec

tionable literature to the individual municipalities because
objectionable literature purchased in one municipality may
readily be brought into others. In most rural counties it
would not be feasible to have the commission include a psy
chiatrist (as here proposed) and it might be impracticable
to attempt to survey all of the wide-spread locations at
which undesirable literature may be sold. The question is
not entirely free from doubt for it may, on the other hand,
be argued that there is no more reason for county control
of objectionable literature in Milwaukee county as com
pared with others than there was in the case of the road-
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house ordinance involved in Kroeplin v. County of Milwau
kee, supra. On the whole, however, weighing the arguments
noted, and applying the presumption of constitutionality,
we are of the opinion that the delegation to Milwaukee
county of power to legislate as proposed does not violate

art. IV, sec. 23, Wis. Const.
TEF

WAP

Conservation Commission—Appropriations and Expend
itures—Fish and Game—Public Hunting and Fishing
Grounds—Restoration of game food and cover is a proper

means of maintaining public hunting and fishing grounds
and the costs thereof may be charged against the fund es
tablished by sec. 29.10, Stats.

December 14, 1948.

Ernest Swift, Director,
Conservation Department.

You state that your section devoted to the subject of
co-operative game management is engaged in the restora
tion of game food and cover in various regions of the state.
We are informed that this program which is intended for
the preservation of game and other wild life is carried on
in part with federal funds and upon any appropriate prem
ises whether public or private.
You ask: "Since the activities of this section benefit lands

open to the public for hunting, either by virtue of state
ownership, leasehold, or consent of the landowner, may
a proportional share of the cost be charged against public
hunting and fishing grounds fund earmarked under section
29.10?"

Section 29.10, which provides for the issuance of resi
dent hunting licenses and establishes the fees therefor, pro
vides in the last sentence:

« ♦ The sum of 50 cents arising from the sale of each
resident license, shall be used exclusively for the acquisi
tion, maintenance and administration of public hunting and
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fishing grounds, and the adjustment and payment by the
conservation commission of damages arising as a result
in the operation of the same."

This section is clear authority for using the funds thereby
earmarked for maintenance and administration of public

hunting and fishing grounds. It would seem indisputable
that providing food and cover for game is a proper means
of maintaining the usefulness of a particular premise as a
public hunting ground. Accordingly, this section is clear
authority to spend the earmarked funds upon premises
which the state either owns or leases, and a proportionate
part of the costs of the entire program can be charged
against these funds.
RGT

Public Officers—Compatibility—Counties—School Com
mittee Member—Schools and School Districts—Board

Member—The offices of member of county school committee

and member of a school board of a school district located

within the same county are incompatible.

December 22, 1948.

Allen G. Wittkoff,

District Attorney,
Florence, Wisconsin.

You ask whether the offices of member of a county school
committee and member of a-school board of a school district

located within the same county are incompatible.
The answer is "Yes." Incompatibility of offices exists

where the nature and duties of two offices are such as to

render it improper from considerations of public policy for
one person to retain both. It is not essential that the con

flict of duty exist in all or in the greater part of the official
functions. If one office is superior to the other in some of
its principal or important duties so that their exercise might
conflict, to the public detriment, with the exercise of other
important duties in the subordinate office, the offices are
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incompatible. XXXVII Op. Atty. Gen. 42, 49, citing State
V. Jones, 130 Wis. 572, 575-6; XXXV Op. Atty. Gen. 371;
XXXIII Op. Atty. Gen. 227.
County school committees are given power by sec. 40.303

(4) to create, alter, dissolve or attach school districts as
therein provided. It is obvious that the office of member of
the county school committee would conflict with that of
member of a school board since the same person as member
of a county school committee might be placed in postition
where he could play a part in making an order creating,
altering, dissolving or attaching a school district which
would affect the school district, of whose board he is a
member. XXXVII Op. Atty. Gen. 470; XXIV Op. Atty. Gen.
567; XIX Op. Atty. Gen. 353.
WET

Counties—Cities—Zoning—County has no power to reg
ulate by zoning ordinances premises within the territorial
limits of any city or village.

December 24, 1948.

Henry Steinbring,
District Attorney,

Eau Claire, Wisconsin.

You inquire whether the zoning ordinance of Eau Claire
county is applicable to premises within the territorial lim
its of the city of Eau Claire. The premises with which you
are particularly concerned were until recently located out
side the city limits and were zoned by the county for recre
ational purposes. They have now been annexed by the city
of Eau Claire and are being used for a purpose which would
not be proper if they were still subject to the county
ordinance.

In our opinion a county zoning ordinance does not apply
to property within the territorial limits of an incorporated
village or city. A county is a political subdivision of the
state and has only such powers as are conferred upon it
by statute or are necessarily implied therefrom. The nature
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of a county is well described in 1 McQuillin, Municipal Cor
porations, 2d ed., p. 249, §88:

"A county in a political and legal aspect is a civil division
of the territory of a state, and a governmental agency of
the state, in a sense a municipal corporation, at least a
quasi corporation, to aid in the administration of govern
mental affairs, and to exercise delegated sovereign powers
of the state * *

State ex rel. Bare v. Schinz, 194 Wis. 397; Spaulding v.
Wood County, 218 Wis. 224; Dodge County v. Kaiser, 243
Wis. 551, 557:

"The county board has only such powers as are expressly
conferred upon it or necessarily implied from those ex
pressly given. 14 Am. Jur. p. 200, §28; 15 C. J., p. 457,
sec. 103; 1 Dillon, Mun. Corp. (5th ed.) p. 67, sec. 37;
Spaulding v. Wood County, 218 Wis. 224, 228, 260 N. W.
473. In Spaulding v. Wood County, sxt/pra, page 229, the
court said:

" Tt has been held that if there be a fair and reasonable
doubt as to an implied power [of a county board] it is fatal
to its being.' "

The statute which confers upon the county power to
adopt zoning regulations is sec. 59.97 (1) (a) which reads
insofar as material:

"The county board of any county may by ordinance reg
ulate, restrict and determine the areas * * * outside the
limits of incorporated villages and cities * *

Power to adopt zoning ordinances for premises within

the territorial limits of the city is conferred by sec. 62.23
(7), Stats.
In view of the foregoing quoted statutes, it is indisput

able that the state has withheld from the county power to
regulate by zoning ordinance territory within the limits of
an incorporated village or city. Accordingly, it is unneces
sary to consider whether, if such zoning power had been
conferred upon the county, it would be violative of the
municipal home rule provisions of the Wisconsin consti
tution.

RGT
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Stdte Office' Building—Liability of Commission—State
office building" commission is not liable for property dam
aged or lost as a result of maintenance operations in the
state office building.

December 26, 1948.

State Office Building Commission.

You state that your commission is charged by the appro
priate controlling specific session laws with the operation
and maintenance of the state office building. During such
operations items of personal property owned either by the
various state departments or by the individual employes
of those departments are sometimes injured or lost through
the negligence or inadvertance of the maintenance per
sonnel. You inquire whether the state office building com
mission is liable for such injuries either to the state de

partments or to the private individuals affected.
The state office building commission is an official state

agency created by ch. 486, Laws 1929, together with the
successive amendments thereof, for the purpose of con
structing, operating and maintaining the state office build
ing. As such agency of the state it partakes of the sover
eign immunity of the state and is not liable under the doc

trine of respondeat superior for the negligence of its agents
in the absence of any statute making it so liable. Sullivan
V. Board of Regents of Normal Schools, 209 Wis. 242; Holz-
ivorth V. State, 238 Wis. 63.

There is no statute which purports to require your com
mission to account to the various state departments which
are tenants in the state office building for any property
damage nor is there any statute rendering it liable to any
private individuals who may be affected. Accordingly, such
liability does not exist.
ROT
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Public Officers — Compatibility — Counties — C ounty
Treasurer—Cities—Alderman—The offices of a city coun
cilman and county treasurer are not incompatible.

December 27, 1948.

J. Norman Basten,

District Attorney,
Green Bay, Wisconsin.

You have asked whether a councilman serving on the
council of a city in your county may assume the office of
county treasurer without vacating his office of councilman.

Sees. 59.03 (3), 59.18, 62.09 (2) (b) and 66.11 (2) of
the statutes contain certain restrictions against dual office
holding by specified city and county officials. None of these
provisions, however, would prevent the simultaneous hold
ing of the offices of city councilman and county treasurer,
and we find no other statutory restriction which would af
fect that situation.

Even in the absence of statutory or constitutional inhi
bition, it has been recognized in this state that the common
law restrictions against the holding of incompatible offices
are applicable. See Martin v. Smith, 239 Wis. 314, 326-
327; State ex ret. Stark v. Hines, 194 Wis. 34, 35-36; State
V. Jones, 130 Wis. 572, 575-576; The State ex rel. Knox v.
Hadley, 7 Wis. *700. Such common law restrictions are
discussed in Mechem, Public Officers, sees. 419 et seq.; 42
Am. Jur. 926, 935—936; 46 C. J. 942—943. The rules are

summarized in American Jurisprudence as follows:
42 Am. Jur. 926:

"Even in the absence of express prohibitions against the
holding by one person of more than one office at the same
time, there is a well-established limitation on the right so
to do. This limitation operates upon offices that are in their
nature incompatible, for it is a settled rule of the common
law that a public officer cannot hold two incompatible
offices at the same time. * * * However, at common law it
[the rule] extends no farther than incompatible offices.
There are no inhibitions, except constitutional or statutory
ones, against the holding by the same person of more than
one compatible office. * * *"
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42 Am. Jur. 936:

"* * * Incompatibility of offices exists where there is a
conflict in the duties of the offices, so that the performance
of the duties of the one interferes with the performance of
the duties of the other. * * * They are generally considered
incompatible where such duties and functions are inher
ently inconsistent and repugnant so that, because of the
contrariety and antagonism which would result from the
attempt of one person to discharge faithfully, impartially,
and efficiently the duties of both offices, considerations of
public policy render it improper for an incumbent to re
tain both. * * *"

The duties of the county treasurer as prescribed in sec.
59.20 are primarily administrative in nature and we do not
see any repugnancy between such duties and the perform
ance of the duties of a city councilman under chs. 62 to
64 of the statutes. Most of the statutory restrictions against
dual office holding are against the simultaneous holding of
two offices in the same governmental division, such as the
holding of an office on a county board or city council and
an office the selection to which is vested in such board or
council. A county treasurer is a county officer subject only
to the statutes and to the authority given by the statutes
to the governing board of the county. His office cannot be
said to be subordinate or subject to the jurisdiction of a
councilman of a city in the county, nor is the reverse true.

This office has given the opinion that the offices of alder
man and county clerk are not incompatible (VIII Op. Atty.
Gen. 512), nor the offices of alderman and member of a
county park commission (XXV Op. Atty. Gen. 698). The
opinion has been given that the offices of a member of the
county board and county treasurer are incompatible (III
Op. Atty. Gen. 751), but that involved a specific statutory
inhibition under a provision similar to that contained in
sec. 66.11 (2). That provision is not applicable when the
offices involved are in different governmental divisions.
We are of the opinion that there is nothing in the stat

utes to prevent the same person from holding the offices of
city councilman and county treasurer, nor do we believe
that those positions are incompatible under the common
law rules.

BL
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Insurance—State Insurance — Municipalities — Housing
Authonties—Pi'operty of municipal housing authority ex
isting under sec. 66.40 et seq., Stats. 1947, is not insurable
in state insurance fund provided by sees. 210.01 to 210.04,

Stats. 1947.

December 28, 1948.

John R. Lange,

Commissioner of Insurance.

Our opinion has been requested upon two questions rel
ative to the state insurance fund provided by sees. 210.01
to 210.04, Stats. 1947.
The first is whether housing properties of a housing au

thority of a city, existing under sec. 66.40, Stats. 1947, are
eligible for insurance in the state insurance fund where the
city has not elected to insure the city property in such
fund? It is our opinion that they are not.

It was pointed out in XXX Op. Atty. Gen. 405 that no
part of county property may be insured in the state insur
ance fund unless all of the property of the county is so in
sured. This is equally true of city property. Therefore if
such housing properties are property of the city they are
not eligible because all of the city property is not insured
in the fund.

On the other hand if such housing properties are not
property of the city then they are not insurable in the state
insurance fund unless the language of sec. 210.04, Stats.
1947, makes them eligible as property of a housing author
ity. The language of this section clearly states that it ap
plies, and insurance thereunder is extended only, to prop
erty of a county, city, town, village, school district or library
board. Obviously a municipal housing authority is none of
these. Therefore as it is not within the terms of the stat

ute its properties are not eligible for the benefits of the
section.

The second question is whether such housing properties
must be insured in the state insurance fund where the city
has elected to insure its property in the fund.
As previously stated the effect of the provisions in sec.

210.04, Stats. 1947, is that where a county, city, etc. has
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elected to insure its property in the state insurance fund,
all of the property of such county, city, etc. must be in
sured therein and none of its property may be insured
with private insurance companies. Therefore, as a munic
ipal housing authority is not named in the section, the an
swer to this question depends upon whether property of a
municipal housing authority existing under sec. 66.40, Stats.
1947, is property of the city. If it is not, then the property
is not required to be insured in the fund by virtue of the
city having elected to insure its property thereunder.

While under the provisions of sec. 66.40, Stats. 1947, a
municipal housing authority exists by virtue of the adop
tion of a resolution by the council of the city, the commis
sioners are appointed by the mayor subject to confirmation
by the council, and the commissioners are removable by
the mayor for inefficiency, neglect of duty, or misconduct
in office, neither the mayor nor the council has any other
control, supervision or power over such housing authority.
It is specifically provided that such housing authority con
stitutes a public body and is a body corporate and politic.
It is an independent autonomous unit which may sue and
be sued, may have a seal, and enjoys perpetual succession.
It is given power to make by-laws, rules and regulations;
to own, hold and improve property; to acquire, lease and
operate housing properties; to purchase, lease, obtain op
tions upon, acquire by gift, gi-ant, bequest, devise or other
wise any real or personal property or any interest therein;
to contract for sale and sell property; to execute contracts
of sale and conveyances; to invest its unused funds; and
to issue bonds, notes, debentures and other evidences of

indebtedness which shall not be debts or charges against
any city, county, state or other governmental authority.
Its property is declared to be public property and exempt
from taxation. Specifically it does not have any power to
levy any tax or assessment.
The initial area within which a municipal housing au

thority is empowered to act includes the city for which it
v/as created and the territory within 5 miles of the geo
graphical boundaries of the city but not outside the county.
But, by sec. 66.404, Stats., it is provided that such hous
ing authority may exercise its powers in the territory
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within the boundaries of a city or village other than the
one of its origin and in the county, when the governing
body of such other city or village or of the county adopts a
resolution authorizing it to do so.
There is no provision for the dissolution or termination

of a municipal housing authority, for the disposition of
its property in such event, or for any reverter to the city.
Any city, town or unincorporated village within the area

of operation of the authority is authorized to lend or do
nate money to it. Title to the real estate and other prop
erty of the housing authority is taken and stands in its
own corporate name. All conveyances, contracts or indebt
edness by the housing authority or its properties are made
by it in its own separate capacity and in its corporate name.
From an over-all view of the provisions relative to mu

nicipal housing authorities it is our opinion that the legis
lature did not intend to create them as an arm, department
or agency of the city of origin but as independent entities

entirely separate and distinct from such city. As respects
the state insurance fund they are to be accorded the same
status as was applied to a community center in XXIII Op.

Atty. Gen. 231, where it was held that a community center
is a quasi-municipal corporation closely analogous to a
school district and that its property is not eligible for in
surance in the state fund.

Of primary influence in arriving at this conclusion is the
provision that bonds, notes and indebtedness of a munic
ipal housing authority are not a debt or charge of any city,
county, state or other governmental unit. Art. XI, sec. 3 of
the Wisconsin constitution imposes a 5 per cent debt lim
itation upon a county, city, town, village, school district
or other municipal corporation and requires an irrepeal-
able tax levy for debts within such limitation. The only
exception is where the indebtedness is for purchasing, ac
quiring, etc. a public utility. Neither a municipal housing
authority nor its property comes within the ordinary defi
nition of a public utility. Neither is within the definition

of a public utility in sec. 196.01, Stats., or in any provision
in ch. 66 of the statutes. The legislature has not denom
inated a municipal housing authority or its property as a
public utility. Thus if a municipal housing authority were
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a mere arm, department or part of the city, or its property
the property of the city, then any bonds, notes or other in
debtedness of a housing authority would be a direct obli
gation of the city and subject to the 5 per cent debt limita
tion and irrepealable tax levy requirements of the constitu
tion. Such result would be directly contrary to the express
provision of sec. 66.40, Stats., that its debts are not the
direct obligation of the city.

It is also of significance that the city has no control
over the activities of a municipal housing authority; can
not control the officers of the authority; and has no right,
title or interest in its property, and the title to its property
stands in the name of the authority. Furthermore, the pro
vision in sec. 66.404 (4) that any other city or village not
in its original area of operation may authorize it to oper
ate in such other city or village shows an intended existence
which is independent of and separate from the city of its
origin. Any city, town or village in which it is authorized
to operate may lend or donate money to it. Where money
is donated to it by them, it would be anomalous to say that
its property in such other cities or villages is property
of the city of origin.

Therefore, wholly aside from any question of validity
or constitutionality of the provisions of sec. 66.40 et seq.,
Stats., which are neither considered nor passed upon, it is
our opinion that the property of a municipal housing cor
poration is not the property of the city and is therefore
ineligible for insurance under the state insurance fund re
gardless of whether the city has or has not elected to in
sure its property in such fund.
HHP
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State Office Building—Powers of Commission—Use of
any portion of the state office building* for parking purposes
without the consent of the state office building commission
is a trespass upon state property and may be remedied by
appropriate legal action when directed by the governor.

December 30, 1948.

State Office Building Commission.

You state that certain persons are using a portion of
the state office building, which portion is the roof of a base
ment section of the building, for parking purposes. The
parking of automobiles impedes proper use of the loading
platform and would seriously interfere with fire apparatus
should it be necessary for same to use that part of the
premises in fighting a fire. You inquire whether your com
mission has power to regulate or prohibit this parking.
Your commission is an official state agency created by ch.
486, Laws 1929, as amended by ch. 385, Laws 1931, ch. 120,
Laws 1937 and ch. 223, Laws 1939. As an administrative
agency of the state your commission has only such powers
as can be found within the four corners of the statutes cre
ating and defining its powers or as are necessarily implied
therefrom.

Your commission's powers are set forth in ch. 486, Laws
1929; ch. 385, Laws 1931; ch. 120, Laws 1937; and ch. 223,
Laws 1939.

A reading of the statutes above cited discloses that your
commission is a body of extremely limited powers. Neither
title to the site nor title to the building is vested in your
commission and it in no wise occupies a status analogous
to that of a landlord. It would appear that the powers of
your commission come under three general broad headings:

1. Power to contract for the construction of the building.
2. Power to fix the annual rental, the assignment of quar

ters to state departments, and the share of annual rental
to be borne by such departments.

3. Power to provide for the operation and maintenance
of the building through the use of the existing state
agencies.
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From a proper construction of the foregoing it would ap
pear that your commission does have the right to allocate
the use of any portion of the state office building, and that
if any use is legally to be made of the roof referred to it can
only be done with your consent and through your alloca
tion. In the event that there are unauthorized uses of the
building, it would appear entirely proper to bring such
fact to the attention of the governor. Such unauthorized
uses are in fact trespasses upon state property, and if the
governor so directs, the persons guilty thereof can be pro
ceeded against in an appropriate action to be brought by
this office.

RGT

Public Welfare Department—Illegitimate Children—Re
port by Maternity Hospital—Where a stillbirth or miscar
riage occurs before the duty to report arises under sec.
48.45 (2), Stats., the maternity hospital is not required to
report the event to the department of public welfai*e.

December 31, 1948.

A. W. Bayley, Director,
State Department of Public Welfare.

You inquire whether maternity hospitals are required
to report stillbirths and miscarriages under section 48.45
(2), Stats., which provides as follows:

"Whenever any woman is received in a maternity hospital
because of pregnancy or in childbirth or within 2 weeks
after childbirth, such hospital shall use due diligence to as
certain whether such patient is married; and, if there is
reason to believe that her child is or will be when born an
illegitimate child, such hospital shall report to the state
department of public welfare within 24 hours, by regis
tered mail, the presence of such woman."

If the duty to report arises prior to the birth of the child,
then the fact that the child later born is a stillbirth or that
no child is born by reason of a miscarriage would not affect
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that duty to report. But if the duty to report does not arise
prior to the happening of the stillbirth or miscarriage, then
it is not necessary that any report be made because there
is no "reason to believe that her child is * * * illegitimate"
in view of the fact that there is no child.
The purpose of requiring these reports to be made to the

department is in order that the department may perform
its duty under sec. 46.03 (7) (b), Stats., which provides
as follows:

"46.03 The department shall:

" (7) (b) When notified of the birth or expected birth of
an illegitimate child, see to it (through advice and assist
ance to the mother or independently) that the interests of
the child are safeguarded, that steps are taken to establish
its paternity and that there is secured for the child (as
near as possible) the care, support and education that would
be given if legitimate."

In cases of stillbirths and miscarriages the department
has no duty to perform and reports of such cases would
merely clutter the files of the department. The gathering
of statistics concerning stillbirths is the duty of the bureau
of vital statistics, so that your department is not concerned
with that phase of the matter.
WAP
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(13) 117
59.715 330
59.77 409
59.97 (1) 622
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Stats. (1898 and since) Page
Sec. 59.98 156

(1) 157
(4) 157
(5) 157

60.19 471
60.29 471
60.45 6
60.60 7
60.68 367,368
61.80 476
61.54 152

(1) 153
62.01 to 64.01 et seq 625
62.09 (2) 624
62.23 (7) 622
63.01 et seq. 425
63.05 425

(3) 425-427
65.90 243, 244

(5) 243-248
593

66.01 et seq. 73
628

66.01 444
66.03 394, 396

(1) 394
(2) 394
(3) 394
(5> 393
(7) 393-395

66.05 (10) 73
66.095 162
66.11 45

(2) 42-46
624, 625

66.20 6
66.40 et seq. 626, 629
66.40 626-629
66.404 627

(4) 629
66.51 212

(1) 211,212
66.90 to 66.919 31

225

66.90 443
(3) 443-446
(4) 444
(5) 444

66.901 (2) 32
606

(4) 226
(5) 31

66.904 (1) 226
(2) 29-32

66.906 (2) 605,606
67.01 et seq. 173-175

425
439

67.01 (3) 425

Stats. (1898 and since) Page
Sec. 67.02 (3) 176,178

425, 428
6r.03 (1) 172,176

439
67.04 172,173

(1) 171-177
439, 442

67.05 (1) 172
425

(3) 426
(4) 170-173
(7) 170-177
(12) 428

67.11 587, 588
69.01 et seq. 138
69.29 256,257

(1) 256,257
(2 ) u 256, 257

69.33 138
70.11 (1) 121,122

PfiQ

(4) 537-540
70.115 259
70.116 121,122

259

70.117 259
70.30 580, 581

(13) 580
(15) 580

70.32 (2) 582
70.34 581
70.35 580

(2) 580
(3) 580

70.46 311
70.47 582

(2) 582-584
(6) 583

70.48 582
70.65 583
70.75 310

(1) 311,312
(2) 311,312
(3) 310-312

70.76 311, 312
70.85 579-585
71.12 (1) 491-494

(3) 491-494
71.14 494
73.08 317
74.57 (1) 259

■(2) 260
75.07 (1) 96
76.08 331,332

(1) 331
77.01 et seq. 157
77.01 157
80.20 220
80.21 217-219
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Stats. (1898 and since) Page
Sec. 80.30 (2) 217-220

80.39 219
(1) 217,219
(3) 217-220
(4) 218,219
(5) 217,219

81.34 33
263

81.38 (1) 239,240
(3) 239
(6) 239,242
(7) 239,242

82.05 (1) 44
82.06 44

(6) 44
83.01 et aeg. 87
83.015 44

149

83.065 586,590
83.08 560
84.01 et seq. 87
84.02 (3) 560
84.09 89

(3m) 86-87
85.01 (3) 327

(8) 463
85.04 462

(2) 461-464
495-498

85.08 (6) 467,468
597-599

(12) 158,159
(21) 598
(24) 74
(25) 23-24

74,75
(25c) 74-76
(26) 74, 75
(31) 77
(33) 467,468

85.09 76
(17) 76,77
(26) 76

85.095 162,164
85.40 478,480

(1) 478-481
(2) 478-481

85.81 478
(3) 478,479

86.05 32-34
262,263

93.07 (1) 22
(14) 22

94.08 360
97.06 20,22

(1) 20
(2) 20-22

97.36 547
97.37 546-548
99.32 460

Stats. (1898 and since) Page
Sec. 100.13 458-461

(1) 459
100.15 530

(1) 530
(2) 530, 531

100.30 420

(2) 421
(4) 422
(6) 420-424

101.01 et seq. 57
101.32 317
108.14 (7m) 317
110.06 105
110.07 (1) 158
114.01 et seq. 148,151

511

512
114.11 237, 238
114.151 237
114.31 511
114.32 149

152,153
(1) 153-154
(3) 154,155
(4) 154
(5) 154

114.33 149,151
(1) 150
(2) 512
(3) 150

114.34 512
(1) 151
(2) 151

512
114.35 512

(1) 150,151
115.01 et seq. 203
115.07 (3) 203
115.09 (7) 203,204

(10) 203
116.66 604, 605
123.06 328
126.75 317
129.01 357
129.05 39

(1) 39-40
356

(2) 40
356

129.14 39, 41
(1) 41

133.25 530,531
137.01 159,160

(1) 160
(2) 160

140.04 317

140.05 (3) 523-525
(13) 597

140.09 (1) 34,35
(6) 35
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Stats. (1898 and since) Page
Sec. 140.09 (14) 35,30

(15) 35,36
141.01 323, 324
141.02 323-325

(1) 323-324
143.05 (10) 616
146.11 22
146.12 430

(4) 574,575
(5) 430,431

146.23 597
(1) 597
(2) 597
(3) 597
(4) 597
(5) 597

147.14 (3) 178-182
149.06 (1) 399

'  151.03 410-413
151.04 410,413

(2) 411-413
(3) 412,413

151.06 410,413
(1) 410-413
(2) 410-413
(3) 410^13
(4) 411

153.08 181
158.04 (5) 536
159.01 et seg. 388,390

544, 545
159.01 (1) 388,390

(2) 388,390
(11) 388

159.02 (2) 523-525
159.03 (1) 523,524
159.06 (4) 477
159.08 476,477

(2) 476
525

(4) 477
159.09 (3) 166
159.13 388

544

(1) 544
168.01 et seq. 201,203

475
168.01 (2) 201
168.02 474,475
168.03 474, 475

(3) 475
168.04 201
168.07 201
168.12 201, 203

(1) 201
175.07 469

542

(1) 469
(5) 469

Stats. (1898 and since) Page
Sec. 176.01 et seq. 73

460

534
176.05 534

(Id) 458-461
(4a) 516,517
(5) 534
(9m) 192-195

481,482
(21) 28

-  364,365
516,517

176.121 (5) 73,74
176.32 286-289

(1) 168-169
380

176.90 126-130
180.02 (1) 123,124
180.07 (1) 124
188.08 301
189.01 et seq. 370-373
189.0 1 - 371
189.02 (1) 370

(2) 373
(5) 373
(7) 370,373

189.17 (9) 317
189.25 371
194 (Stats. 1915) 299
194.01 (5) 496
196.01 628
200.04 (4) 318-323

(5) 320-322
(7) 320-322

200.13 (3) 56
200.16 317
201.04 (5) 472-474
201.44 (1) 50-56
204.31 473, 474

(13) 472
209.04 56

(4) 56
(5) 54,56
(6) 56

210.01 to 210.04 626
210.02 298,304

(1) 303
210.04 626
215.02 123,124
215.07 (1) 197,198
215.14 197,198

566

(2) 563,566
215.15 197,198

563,564
(1) 563-567
(2) 563-567
(4) 563-567
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Stats. (1898 and since) Page
Sec. 215.15 (5) 333-344

(8) 563-567
215.20 198,199
215.26 (1) 198
215.40 563
218.01 fit seq. 486
218.01 487, 490

(1) 486,487
(la) 486,488
(2) 486-489

219.01 565
(2) 564
(3) 564
(4) 563-567

219.03 564, 566
220.27 317
221.01 (12) 518-520
221.047 (1) 519

(2) 518-520
221.32 664
226.02 (9) 563,567
227.01 fit aeq. 35

105

514,515
227.01 (1) 514
227.03 391, 392

513-516
235.50 419
235.70 344
235.701 344
241.10 77,78

(1) 78
(3) 78

241.22 77,79
245.01 fit seq. 450
245.05 449-451
245.06 : 450
245.07 449-452
245.12 451

(1) 451
(2) 451, 452

245.24 (4) 138
245.25 -(2) 138
245.33 451
251.15 817
252.10 (3) 606
253.15 (1) 557
256.04 1, 5
271.17 (1) 94-96
319.24 502,503
320.01 fit seq. 191
320.01 189-191
322.02 (3) 344-346
325.21 282-284
327.08 77, 79

(1) 79
327.18 77, 79

(1) 79
(2) 79

Stats. (1898 and since) Page
Sec. 340.55 401

340.69 236
881, 384

343.12 132
343.25 602-604
343.401 602

(1) 602
(2) 602
(2m) 603
(3) 603

346.04 1-5

346.38 384
348.01 16,19

290

348.07 457
(1) 126-130

457
(2) 126-130

348.09 126-130
348.201 432, 433

(2) 431,437
348.226 431,438
351.20 401

(1) 401,402
351.30 213-216
351.38 (1) 529
353.05 405

357.11 531-533
(4) 532

357.13 26
532,533

(4) 531,532
359.05 398
359.051 (3) 195,196
359.053 (2) 195

(3) 196
359.07 397, 398
361.01 et seq. 4
361.01 476

361.02 476

361.44 (1) 573
362.21 384

364.30 570,571
370.01 275

(1) 95
118

193

238

275

321

419

439

575
(27) 28,29
(32) 205
(51) 275

278
670 (12a) 173
926—11 426,427



INDEX

ADMINISTRATIVE PROCEDURE Page
Rules and orders—Amendments to rules of personnel board

do not become effective until filed pursuant to 227.03
although previously approved by the governor 513

Rules and orders—Lay-off of employe in competitive division
is governed by rules of personnel board published in
last supplement to the statutes pursuant to 35.93 and
such amendments as have been filed with the secretary
of state pursuant to 227.02 391*

ADOPTION

Foster home permit—Where persons take child under 14
into their home for purposes of eventual adoption to
meet requirement in sec. 322.02 (3), they operate a
foster home until the child is adopted and must obtain
a foster home permit 344

Placement—One who assists in or arranges placement of
child by parent or guardian in the home of a stranger,
violates 48.37 (1). Merely informing the pai-ties of each
other's existence and desires as to such placement or
performing legal services in connection therewith is in
sufficient to warrant prosecution. Employe of maternity
hospital who informs mother of home in which her child
might be placed, but does not represent that he can
place the child there, does not violate 48.45 (1) 403

AERONAUTICS COMMISSION

Agent of municipality—Legislature has power to direct mu
nicipality to appoint state commission as its agent for
the execution of an airpoii; project 148

Appropriations and expenditures—Administrative expenses
of conducting hearings on applications for airports may
be charged only against appropriation for overhead ex
penses under 20.053 (1) (a). Preliminary engineering
plans and land appraisal fees are part of the cost of a
project and in the case of approved projects may be
charged against the appropriation for state aids under
20.053 (1) (b) 512

Appropriations and expenditures—Funds allotted to mxmici-
palities from appropriation created by 20.053 (1) (b)
constitute "sponsor's funds" 148

Appropriations and expenditures—State aid funds are val-
idly appropriated to the state aeronautics commission 148

Flight school trainees-—Students at flight training schools
are not employes or members of an association on whom
group accident and health insurance may be written 472

Powers—Does not have power to issue regulation requiring
the maintenance of lights on radio towers 511

Sponsor of airport project—Ch. 114 does not contemplate or
authorize that state become co-sponsor of any airport
project 148
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AIRPORTS Page
See also Aeronautics Commission

Construction by force account—Pursuant to 114.32, munici
pality, acting through state aeronautics commission as
its agent, may construct airport project by force
account without prior bids provided that United States'
share of costs does not exceed $15,000 152

Municipal—Sec. 114.151 authorizes county to purchase half
interest in an airport with city as co-owner. Authoriza
tion contained in 114.11 to "acquire" airports contem
plates purchase of existing airport 237

Alcohol Studies Bureau. See Public Welfare Department.

APPROPRIATIONS AND EXPENDITURES

Aeronautics commission—Administrative expenses of con
ducting hearings on applications for airports may be
charged only against appropriation for overhead ex
penses under 20.053 (1) (a). Preliminary engineering
plans and land appraisal fees are part of the cost of a
project and in the case of approved projects may be
charged against the appropriation for state aids under
20.053 (1) (b) 512

Aeronautics commission—Funds allotted by commission to
municipalities from appropriation created by 20.053 (1)
(b) constitute "sponsor's funds" under state law. State
aid funds are validly appropriated to the commission 148

Conservation commission—Restoration of game food and
cover is pi-oper means of maintaining public hunting and
fishing grounds and costs may be charged against fund
established by 29.10 619

Counties—Budget adopted under 65.90 setting aside specified
amounts for specific objects, in and of itself constitutes
an appropriation. Where specified sum for county nor
mal school repairs is set aside without specifying repair
for any particular building, the money may be used to
repair any building which is part of the school. It could
not be used for a new building without altering the
budget 243

Counties—County board may not donate money to help pay
off indebtedness of a private hospital 100

Counties—Under 45.055 county board may contract with and
make appropriation to nonprofit hospital corporation
without capital stock organized pursuant to 45.05 and
levy a tax therefor if the hospital's facilities are avail
able to the residents of the county without discrimination 591'

State office building—Governor does not have power to re
pay state insurance fund balance due on state office
building account without legislative action 328

University—Appropriation made by 20.41 (1) (d) is not to
be used for construction of new buildings 248

ARREST

Close pursuit; boundary waters—Uniform Close Pursuit
Act, sec. 364.30 is limited to felonies and does not apply
to game law violations. By virtue of art. IX, sec. 1, Wis.
Const., game law violators on Wisconsin side of Missis
sippi river may be pursued and apprehended on Iowa
side of river but not on to Iowa islands or mainland or
slough entirely within Iowa 570
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AUTOMOBILES AND MOTOR VEHICLES Page
Dealer's license—Under 218.01 (2) (d) 8 approval of appli

cation for dealer's license by commissioner of banks is
required only when applicant will operate both as motor
vehicle dealer and as sales finance company 486

Driver's license—Appellant from justice court judgment of
conviction for operating motor vehicle while under in
fluence of intoxicating liquor not entitled to reinstate
ment or restoration of operator's license pending trial
de novo in circuit court 23

Driver's license—Superintendent of mental hospital has no
authority to seize and forward to motor vehicle depart
ment the operator's license found among the effects of a
patient 457

Driver's license; epileptics—Person ineligible for driver's
license under 85.08 (6) (j) cannot have license restored
on physician's certificate respecting control of ailment
by medication notwithstanding physician's opinion that
it is safe for applicant to drive 597

Driver's license; examinations—Sec. 85.08 (12) does not
confer power on commissioner of motor vehicle depart
ment to compel local law enforcement officers to conduct
such examinations 158

Driver's license; proof of financial responsibility—Operator
who is issued occupational license for his employer's
vehicles only, need not file proof of financial respon
sibility 74

Driver's license; proof of financial responsibility—Person
who has secured restricted driver's license and there
after regains his original license need not file proof of
financial responsibility under 85.08 (26) 74

Drive-yourself—Motor vehicles rented out by drive-yourself
companies are not "vehicles previously licensed and
used as a taxicab, or for public transportation" within
the meaning of 85.04 (2) requiring title certificates to
disclose fonner use of vehicle for public transportation 495

Liability of state in accidents—State not liable under 85.095
for damage caused by operation of an automobile unless
it is both owned and operated by the state 162

Reciprocity agreements—Commissioner of motor vehicle de
partment has power to prescribe administrative pro
cedure for determining whether exemptions under reci
procity agreement shall be granted or denied 105

Reckless driving—Since repeal of 85.40 (1), Stats. 1945,
there is no general statutory prohibition against reck
less driving unless personal injury results which brings
the case within 85.81 (3) 478

Speed limits—Requirements of 85.40 (2) (b) and second sen
tence of 85.40 (2) (a) apply to locations enumerated in
85.40 (1) (a) as well as to other locations 478

Taxieabs, used, sale—Person selling automobile formerly
used as taxicab without making sure notice to that effect
is stamped on certificate of title violates 85.04 (2).
Seller cannot raise question whether 85.04 (2) is un
constitutional because it applies only to resident pur
chasers in alleged violation of art. IV, sec. 2, U. S.
Const. Sec. 85.04 (2) is not invalid by reason of apply
ing only to taxieabs and not to other vehicles which
may have been given hard use 461

Transfer of title—Co-tenants named as owners in certifi
cate of title to an automobile must all join in conveyance 327
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BANKS and banking Page

Prefei'red stock—Existing state bank whose outstanding
capital stock is less than the minimum now required for
organization of new state bank as provided in 221.01
(12) is prohibited by 221.047 (2) from issuing pre
ferred stock 518

BARBERS

Practice regulations—Under 158.04 (5) (e) operation of
barber shop in connection with the sale of stamps, postal
notes, money order's and similar materials is unla^vful 536

Beauty parlors. See Cosmetic Art.

BONDS

Blanket, for officers and employes—Schedule bond covering
all county officers and employes may not be filed under
19.07 (1) (b) in lieu of official bonds required of county
officers by 59.13 (1) and 19.01 (2) 521

City, commission form—Under 63.05 (3) majority vote of
the council is sufficient to pass initial resolution for issu
ance of general obligation bonds under ch. 67 for con
struction of a sewage disposal plant. If certified copy
of bond proceedings submitted to attoi'ney general under
67.02 (3) was in proper form, he would probably ap
prove the bond proceedings notwithstanding the fact
that a referendum would be held in the near future
upon the adoption of a charter ordinance pui'porting to
restrict the issuance of bonds 425

County—County may not issue general obligation bonds
under ch. 67 to finance the cost of fireproofing an exist
ing, previously completed asylum 439

Municipal; memorials—County may not issue bonds and
appropriate proceeds therefx-om to nonprofit nonstock
coi'poration organized pux'suant to the provisions of
45.055 170

Bridges. See Highways and Bridges.
Building and loan associations. See Savings and Loan Asso

ciations.

CHARITABLE AND PENAL INSTITUTIONS

County asylxim—County board may make new installations
at county asylum pursuant to 59.07 (4). Such authority
no longer i-ests in the board of trustees 285

County hospital—County board may not donate money to
help pay off indebtedness of a private hospital. County
hospital may be established under 49.16 and may be
acquix'ed by gift. Must be managed by board of trustees
as pi'ovided in 46.18 100

Child protection. See Minors.

CITIES

Alderman—Offices of city councilman and county treasurer
are not incompatible 624
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CITIES—(Continued) Page
Bond issue; commission form city—Under 63.05 (3) major

ity vote of the council is sufficient to pass initial resolu
tion for issuance of general obligation bonds under ch.
67 for constniction of a sewage disposal plant. If cer
tified copy of bond proceedings submitted to attorney
general under 67.02 (3) was in proper form, he would
probably approve the bond proceedings notwithstanding
the fact that a referendum would be held in the near
future upon the adoption of a charter ordinance pur-

- porting to restrict the issuance of bonds 425
Health officers—Cities of over 39,000 must conform with

141.02 requiring duly licensed physician to act as health
commissioner 323

Highways—Procedure when it becomes necessary to use
lands for highway purposes which have been conveyed
to city for park purposes only 86

Highways—Sec. 84.09 (3m) has no application to acquisition
of right-of-way by a city at its own expense and on its
own initiative 86

Zoning—County has no power to regulate by zoning ordi
nances premises in any city or village 621

CIVIL SERVICE

Political activity of employe—Discussion of whether county
ordinance prohibiting discharge for political reasons
prevents discharge of employe who runs for political
office; also whether leave of absence can be granted to
enable employe to run for political office 312

Rules governing lay-off—Amendments to rules of personnel
board do not become effective until filed pursuant to
227.03 although previously approved by the governor 513

Rules governing lay-off—Lay-off of employe in competitive
division is governed by rules of personnel board pub
lished in last supplement to the statutes pursuant to
35.93 and such amendments as have been filed with the
secretary of state pursuant to 227.03 391

Comic books, ordinance creating advisory commission as to sale
of. See Counties, Milwaukee County.

CONDEMNATION

United States—Has authority to condemn state or publicly
o^wned land for a pi'oper pui*pose, and the entire fee or
any lesser portion may be condemned 251

CONSERVATION COMMISSION

Appropriations and expenditures—Restoration of game food
and cover is proper means of maintaining public hunt
ing and fishing gi'ounds and costs may be charged
against fund established by 29.10 619

CONSERVATION WARDENS

Pensions—Time spent in armed forces of the U. S. may not
be counted in computing years of service for retirement
purposes under 23.14. Wardens who became participat
ing employes in the Wisconsin retirement fund Janu
ary 1, 1948 may be entitled to prior service credit under
said fund in accordance with 66.904 (2) for time which
they spent in the armed forces 29
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CONSTITUTIONAL LAW Page
Boundary waters; concurrent jurisdiction—Unifoim Close

Pursuit Act, sec. 864.30, is limited to felonies and does
not apply to game law violations. By virtue of art. IX,
sec. 1, Wis. Const., game law violators on Wisconsin
side of Mississippi river may be pursued and appre
hended on Iowa side of river but not onto Iowa islands
or mainland or slough entirely within Iowa. Meaning of
"concurrent jurisdiction" considered 570

Classification, reasonableness of—Sec. 85.04 (2) is not in
valid as containing unwaiTanted classification by reason
of applying only to taxicabs and not to other vehicles
which may have been given hai-d use 461

Delegation of legislative powers—Sec. 59.083 does not vio
late art. IV, sec. 22, which requires legislative power to
be vested only in county board 608

Discrimination of statute; who entitled to raise constitutional
question—Seller of vehicle foiTnerly used as taxicab
who violates 85.04 (2) has no standing to raise ques
tion whether said section is unconstitutional because it
applies only to resident purchasers, in alleged viola
tion of art. IV, sec. 2, U. S. Const. 461

Perjury; reco^izance—Sec. 346.04 does not violate art. I,
sec. ll,_Wis. Const., nor does it impair power of courts
to punish perjury or false swearing as contempt of
court under 256.04 1

Recall of ofilcers—Sec. 12, art. XIII, Wis. Const., does not
require petition for recall to state the grounds therefor.
That portion of 6.245 (1) I'equiring such a statement is
in conflict with, and must give way to, said constitutional
provision. Sec. 12, art. XIII, provides itself the neces
sary procedure for recall even if sec. 6.245 were elimi
nated entirely 91

Schools—Legislation creating state board of education may
not be constitutional unless it provides that the function
of said board to supervise public instruction be sub
ordinate to and subject to directions of state super
intendent of public instruction 82

Schools—Sec. 41.01 (1) and (10) is constitutional. Sec.
41.03 (1) authorizes state superintendent to certify ap
portionment of state aids for special classes for handi
capped children as provided in 41.01 (1) 484

Schools—Superintendent of public instimction has supervisory
authority over all public educational institutions to the
extent decreed by the legislatui-e. All educational insti
tutions publicly administered and supported are institu
tions of public insti-uction. State superintendent has no
specific supervisory duties over state institutions of
higher learning. Exercise of the power of supervision of
public instruction by university regents and boards of
other state schools is constitutional. Legislature can
not create state board of education having statewide
powers which is not subject to the superintendent of
public instruction 347

Uniformity in system of county government—Sec. 59.083,
considered as authorizing enactment of ordinance creat
ing advisory commission relative to sale of objectionable
literature, does not violate art. IV, sec. 23, that the sys
tem of county government be as nearly uniform as prac
ticable 608
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COSMETIC ART Page
Demonstrator of cosmetics—Manufacturers' representatives

who demonstrate cosmetics but make no charge for
services rendered in making such demonstration, do not
practice cosmetic art within the meaning of 159.01 (1) 388

Entrance to beauty parlor—"Entrance" in 159.09 (3) does
not necessarily mean a door 166

Examinations for license—Statutes do not forbid conduct of
examinations for licenses under 159.08 before comple
tion of the other prerequisites to the issuance of a
license 476

Home peiTOanents—One who gives occasional permanent
wave to friend at his home without receiving or expecting
any compensation is not engaged in the practice of cos
metic art within the meaning of 159.13 so as to require
a license 544

Instructors—Rule of the state board of health that instruc
tors in schools of cosmetology shall pass a different ex
amination from that given for managers' licenses and
that they may not practice cosmetology is valid 523

COUNTIES

Airports—Sec. 114.151 authorizes county to purchase half
interest in an airport Avith city as co-owner. Authoriza
tion contained in 114.11 to "acquire" airports contem
plates purchase of existing aiiport 237

Appropriations—Budget adopted under 65.90 setting aside
specified amounts for specific objects in and of itself
constitutes an appropriation 243

Board; committee meetings—Meetings of committees of
county board are not required by state law to be open
to the public 567

Board; member—Offices of city supervisor and director of
common school district are compatible 470

Board; member—Under 59.03 (2) (f) county board member
on annual salary cannot receive additional compensation
for services on a committee 164

Board; mining inspector—Board lacks authority to create
office of mining inspector and to provide for elections to
such office 221

Bond issue—County may not issue general obligation bonds
under ch. 67 to finance the cost of fireproofing an exist
ing, previously completed asylum 439

Bond issue—County may not issue bonds and appropriate
proceeds therefrom to nonprofit nonstock corporation
organized pursuant to the provisions of 45.055 170

Bond for officers and employes—Schedule bond covering all
county officers and employes may not be filed und^er
19.07 (1) (b) in lieu of official bonds required of county
officers by 59.13 (1) and 19.01 (2) 521

Boundaries—County boundaries can only be changed by act
of the legislature 495

Civil service; political activity—Discussion of whether ordi
nance prohibiting discharge for political reasons pre
vents discharge of employe who runs for political office;
also whether leave of absence can be granted to enable
employe to run for political office 312

Fish and game—County resolution enacted in 1944 provid
ing bounty in excess of $2.50 on fox was rendered in
effective by the amendment of 29.60 by ch. 5, Laws 1945 106
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Forests—County does not have authority to acquire land

unconnected with its county forests as a facility for
marketing timber from such forests 156

Highways; appeals from orders—Commissioners appointed
to hear appeal fi'om denial by county board committee
of petition seeking relocation of county trunk highway
are to make award for damages if they reverse the
county board's order. Sec. 80.39 (5) rather than 80.30
(2) is controlling where damages on relocation exceed
$1,500. Conmiissioners on appeal may consider any mat
ters on which the record below was made and are not
confined to the transcript of such proceedings 217

Hospital—County board may not donate money to help pay
off the indebtedness of a private hospital 100

Hospital—County hospital may be established under 49.16
and may be acquired by gift 100

Hospital—County hospital must be managed by board of
trustees as provided in 46.18. Their responsibility can
not be delegated 100

Hospital—Under 45.055 county board may contract with and
make appropriation to nonprofit hospital corporation
without capital stock organized pursuant to 45.05 and
levy a tax therefor if the hospital facilities are avail
able to the residents of the county without discrimination 591

Hospital—Under 66.51 (1) county may join with a city in
the acquisition, financing and operation of a hospital but
has no authority to participate with city in creation
and selection of board of directors to manage the
hospital 211

Industrial schools; support of inmates—No charge against
county of legal settlement may be made under 48.18 in
case of child committed by juvenile court to department
of public welfare pursuant to 48.07 (1) (b) and placed
by the department in the Wisconsin school for boys or
girls pursuant to 48.14 498

Institutions—County boai-d may make new installations at
county asylum pursuant to 59.07 (4). Such authority no
longer rests in the board of trustees 285

Milwaukee County; home rule—By vii*tue of home rule pro
vision of sec. 59.083 (1) county board of Milwaukee
county may adopt ordinance creating advisory commis
sion relative to the sale of objectionable books and
magazines 526

Milwaukee county; home rule—Exercise of home rule pow
ers under 59.083 depends on request or approval of
constituent municipalities and possibly the electors

• therein. Sec. 59.083 does not violate art. IV, sec. 22,
Wis. Const, requiring legislative power to be vested
only in county board. Sec. 59.083, considered as author
izing enactment of ordinance creating advisory com
mission on sale of objectionable literature, does not
violate art. IV, sec. 23, relative to uniform county
government 608

Normal schools—County normal school board has authority
to repair existing buildings but not to remodel or build
a new building in which latter case the county board or
a committee thereof must proceed with the work. Where
budget sets aside specified sum for repairs without sped-
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fying repaii-s for any particular building, the money
may be used to repair any building which is part of the
school. It could not be used for a new building without
altering the budget 243

Old-age assistance—Under 49.40 reimbursement to counties
for medical and hospital care is limited to cases where
such care is given in addition to other payments. Under
49.30 funeral expenses may be paid as old-age assist
ance, even though monthly payments may Imve been
deferred or suspended during the lifetime of the
decedent 60

Old-age assistance; supplementary health seiwices—County
may not charge back to municipality of settlement any
part of supplementary health service aid furnished to
old-age assistance recipients under 49.40 (1) 576

Public welfare department—County public welfare depart
ment authorized by county board to perform functions of
child welfare agency may not issue a permit to a foster
home in another county 377

Purchasing agent—County board has authority under 59.07
(7) as amended by ch. 56, Laws 1943, to delegate to a
purchasing agent authority to purchase supplies other
than those enumerated in the first part of the subsec
tion 292

Records, destruction of—County public records are not sub
ject to the control of the committee on public records 330

School committee—County board member ineligible to become
member of county school committee. Superintendent of
public instruction may fill vacancies when board at
tempts to elect two of its own members to committee.
Office of member of committee is incompatible with that
of member of board of education of fourth-class city 42

School committee—In making orders under 40.303 (4) does
not have power to make them effective as of a prior date 393

School committee, appeals from orders of—Appeal may be
taken directly to circuit court from order of county
school committee without any resort to state superin
tendent of public instruction. Provision for appeal to
state superintendent applies only in case of appeals from
orders of municipal boards which create, alter, consoli
date or dissolve school districts or from their refusal
to file such orders 223

School committee member—Offices of member of county
school committee and member of school board of a
school district located in same county are incompatible 620

Superintendent of schools—Where there is a vacancy in office
of county superintendent, county board has authority to
increase salary to be paid person who will be appointed
to fill said vacancy if it meets and makes such change
prior to time of appointment 556

Surplus funds—Accumulation of annual appropriations for
use in building a court house, unexpended funds in
county road and bridge fund raised by taxes under
83.065, reasonable funds kept as working balance, un
expended proceeds of taxes levied for parks under 27.06,
and funds set aside as insurance reserve under 59.07
(23) are not surplus funds on hand which county must
apply in reduction of tax levies 586
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Treasurer—Offices of city councilman and county treasurer
are not incompatible 624

Zoning—County has no power to regulate premises within
any city or village by zoning ordinances 621

COURTS

See also Juvenile Cov/rt.

Contempt—Sec. 346.04 does not violate art. I, sec. 11, Wis.
Const., nor does it impair power of courts to punish
perjury or false swearing as contempt of court under
256.04 1

Sentence—Inmate of state prison sentenced to less than one
year is eligible for parole after serving one-half the
term of his sentence under 57.06 (1) 397

Sentence; home for women—Sec. 359.051 (3) applies only
to criminal offenses, minimum punishment for which is
one year's imprisonment. Justice courts are without
jurisdiction to sentence to home for women. Sentences
to the home by courts having jurisdiction to sentence to
a state prison are erroneous, but not void, if for a term
of less than one year. No court has jurisdiction to sen
tence to the home for violation of a municipal ordinance 195

CRIMINAL LAW

Check; stop payment order—Person who procures delivery
of goods by giving in payment a personal check, in
tending to stop payment before it could be presented and
who does so stop payment does not violate either 343.401
or 343.25 602

Corrupt practices—Payment of money by candidate, party
committee or personal campaign committee for services
in circulating nomination papers is violation of 12.06
or 12.07 which may be punished under 348.226 but is
insufficient ground to void the election under 12.24. Such
payment by others is not illegal 431

Firearms; furnishing to minors—Instrument known as "air
pistol" discharging .177 caliber slug by air compression
is not a "pistol" in the meaning of 340.69 236

Fish and game law violations in boundary waters; close
pursuit—Uniform Close Pursuit Act, sec. 364.30, is
limited to felonies and does not apply to game law viola
tions. By virtue of art. IX, sec. 1, Wis. Const., game
law violators on Wisconsin side of Mississippi river may
be pursued and apprehended on Iowa side of river but
not onto Iowa islands or mainland or slough entirely
within Iowa 570

Gambling devices—Coin-operated device known as "Tele-
quiz" which asks player questions and gives him a period
of time in which to answer is lawful if used solely for
amusement. If prizes are paid for high scores it vio
lates 848.07 (1), 348.09 and 176.90. If it contains auto
matic pay-off device, its sale or possession with intent to
sell is prohibited under 348.07 (2). Guessing games are
games of chance 126

Gambling devices—Game of "money-pitch" cannot safely be
declared lawful as a game in which the results are not
left to chance 456
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Insane; parole—County hospital superintendent does not
have authority to recommend parole of patient trans
ferred from central or Winnebago state hospital under
sec. 51.21 (6), Stats. 1947 26

Insane; parole—Statutes do not provide for release from
custody of persons committed subject to 357.11 and
357.13 (4) without action by the committing magistrate
or jury, except as to persons committed to central or
Winnebago state hospitals, who may be paroled as pro
vided in 51.21 (6) 531

Lottery—Contest awarding prizes for completion of jingle
and open to those who purchase tickets is a lottery,
unless contest is based on definite rules and standards
by which participants may be governed, so that the re
sult will be based on skill rather than chance 184

Lottery—Motion picture promotion scheme known as "Stars
of the Week" held to be a lottery in violation of 348.01 16

Lottery—Scheme known as "Appreciation Day" is a lottery
in violation of 348.01 290

Nomination papers, forging—Signing by wife of husband's
signature to nomination papers without authority is
forgei'y under 348.201 (2) unless done in the bona fide
belief that she had authority to sign for him 431

Perjury; recognizance—Sec. 346.04 does not violate art. I,
sec. 11, Wis. Const., nor does it impair power of courts
to punish perjury or false swearing as contempt of

' court under 256.04 1

Probation of felon—Court may not order probation of de
fendant to sheriff for 6 months to be followed by 2^
years' probation to department of public welfare 132

Sentence—Inmate of state prison sentenced to less than one
year is eligible for parole after serving one-half the
term of his sentence under 57.06 (1) 397

Sentence; home for women—See. 359.051 (3) applies only to
criminal offenses, minimum punishment for which is one
year's imprisonment. Justice courts are without juris
diction to sentence to home for women. Sentences to the
home by courts having jurisdiction to sentence to a state
prison are erroneous, but not void, if for a term of less
than one year*. No court has jurisdiction to sentence to
the home for violation of a municipal ordinance 195

Venue—Venue of offense of taking and detention of minors
contrai*y to 340.55 is generally in county from which
minors were taken. Offense of contributing to delin
quency of child contrary to 351.20 may be prosecuted
in any county in which acts were committed resulting
in delinquency of child 401

DAIRY, FOOD AND DRUGS
Food processing plant; slaughterhouse—Slaughterhouse is

not food processing plant as defined in 97.06 (2) 20
Milk, insanitary, coloring of—Quasi-judicial powers involv

ing inspection and destruction of insanitary milk dele
gated to department of agriculture cannot be redele-
gated to private persons 546

Dependent children. See Public Assistance.
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DETECTIVES Page

Theater checking—Agency and employes thereof engaged in
the business of theater checlang must be licensed as
private detectives 469

Theater checking—Open checking by third party contractor
of attendance and receipts with full knowledge of all
parties obseiwed and according to specific terms of con
tract between distributor and exhibitor is not private de
tective activity subject to license. Persons engaged in
"blind checking" or making any observation and report
outside the scope of such contract are private detectives
and must be licensed 542

Disabled persons. See Public Assistance.

DRUGS

Sale, regulation—Items defined as drugs under 151.06 (1),
(2) and (3) and intended for animal use cannot be
sold by merchants generally 410

ELECTIONS

Campaign buttons—Campaign button issued by or in behalf
of candidate and urging his election must contain on its
face information required by sec. 12.16 124

Nomination papers—Payment of money by candidate, party
committee or personal campaign committee for services
in circulating nomination papers is violation of 12.06
or 12.07 which may be punished under 348.226 but is
insufficient ground to void the election under 12.24.
Such payment by others is not illegal 431

Nomination papers—Person making affidavit at foot of
nomination papei's need not have circulated the papers
himself if he has the requisite knowledge called for by
5.05 (5) (b). Person circulating paper may be minor,
but person making affidavit must be elector 431

Nomination papers—Signing by wife of husband's signa
ture without authority is forgery under 348.201 (2)
unless done in the bona fide belief that she had authority
to sign for him 431

Nominations—New political party complying with 5.05 (6)
(e) and 5.20 (1) entitled to have candidates' names on
presidential ballot. Has alternative choice of qualify
ing candidates as independents under 5.26 97

Nominations—Where variance exists in names of national
and state political party, both of which support the
same candidates for president and vice-president, sec
retary of state may place such nominees on state party
ticket regardless of party name variance 413

Notice—Suggestions for statements required by 6.10 (1) in
notice submitting proposed constitutional amendment
and referendum question at coming general election 500

Recall—Sec. 12, Art. XIII, Wis. Const, does not require peti
tion for recall to state the grounds therefor. That por
tion of 6.245 (1) requiring such a statement is in con
flict with, and must give way to, said constitutional
provisions 91

Eminent domain. See Condemnation.
Epileptics. See Automobiles and Motor Vehicles, Driver's License.
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FEEBLE-MINDED Page

Temporary discharge—Superintendent of central state hos
pital has authority to grant temporary discharges to
mentally deficient inmates who have been transfen-ed
to the hospital from the state prison but only after
their prison sentences have expired. He has no author
ity to grant such discharges to inmates ti-ansferred from
colonies and training schools. They must be transferred
back to colony and training school for action by super
intendent thereof 182

FISH AND GAME

Beaver damage—Town board has no statutory authority to
disturb or molest beaver occupied houses or beaver dams 367

Boundary waters, violations in—Uniform Close Pursuit Act,
sec. 364.30, is limited to felonies and does not apply to
game law violations. By virtue of art. IX, sec. 1, Wis.
Const., game law violators on Wisconsin side of Missis
sippi river may be pursued and apprehended on Iowa
side of river but not onto Iowa islands or mainland or
slough entirely within Iowa 570

Bounties—County resolution enacted in 1944 providing
bounty in excess of $2.50 on fox was rendered ineffec
tive by the amendment of 29.60 by ch. 5, Laws 1945 106

Hunting restrictions—Hunting bear in deer territory during
the period of 5 days immediately preceding opening of
the deer season is unlawful 607

Noxious substances—Proof of the deposit in the waters of
the state of any substances named in sec. 29.29 (3)
establishes prima facie a violation of the statute 307

Public hunting and fishing grounds—Restoi-ation of game
food and cover is proper means of maintaining public
hunting and fishing grounds and costs may be charged
against fund established by 29.10 619

Folio. See Words and Phrases.

FORESTS

County—A county does, not have authority to acquire land
unconnected with its county forests as a facility for
marketing timber from such forests 156

Fires—Person, finn or corporation responsible for setting
forest fire may be assessed for costs of fire suppression 369

Foster homes. See Public Welfare Department.
Gambling devices. See Criminal Law.

GOVERNOR

Powers—Governor does not have power to repay state in
surance fund balance due on state office building account
without legislative action : 328

Special session—Mode of calling, means of notification, and
length of notice held to rest solely in governor's dis-
creHon. Notification in person, by mail, telephone or
telegraph held valid 374

GRAND ARMY HOME

Burial expenses—Payment of burial expenses in the Home
cemetery provided for non-veteran members by sees.
20.036 (7) (a) and 45.37 (8) is mandatory in all cases 108
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Pensions of employes; Wisconsin retirement fund—Employes
not entitled to prior service credit for service rendered
to state prior to the time when their names appeared on
a i-egular "state pay roll 225

HEALTH, STATE BOARD OF

Cosmetology—Rule of the board that instructors in schools
of cosmetology shall pass a different examination from
that given for managers' licenses and that they may not
practice cosmetology is valid 523

HIGHWAYS AND BRIDGES

Acquisition of lands—Delinquent taxes on a parcel of land
at the time the whole thereof is conveyed by easement
to the county for state trunk highway purposes, are
payable by the state as part of the cost of acquisition of
such right-of-way easement 258

Acquisition of lands—Procedure when it becomes necessary
to use lands for highway purposes which have been
conveyed to city for park purposes only 86

Acquisition of lands—Sec. 84.09 {3m) is applicable only
where the state highway commission elects to acquire
lands within a city under that section 86

Appeals from orders—Commissioners appointed to hear ap
peal from denial by county board committee of petition
seeking relocation of county trunk highway are to make
award for damages if they reverse the county board's
oi'der. Sec. 80.39 (5) rather than 80.30 (2) is contx'olling
where damages on relocation exceed $1,500. Commission
ers on appeal may consider any matters on which the
record below was made and are not confined to the
transcript of such proceedings 217

Change in state highway—Whex-e town road becomes part
of county tx'unk system and then part of state tx-unk
system, which is subsequently changed as to location
although the old road continues to be used, such x*oad
revei'ts to its pxdor status as a county tx-unk road 559

Entrances—Sec. 86.05 applies where existing ditch along
highway is deepened by cleaning out and cutting so as
to deprive the property owner of his former access to
the highway 32

Entrances—Where county making highway improvement has
provided owner of abutting premises with a suitable
entx-ance as requix-ed by 86.05, it is under no obligation
to provide additional entrances for subsequent pui'chas-
ers of pai'cels of land fx'om said original owner 262

Town bridge—Under 81.38 (1) contribution by the county is
fixed by the original petition of the town. Thei'e is no
provision for filing a subsequent or amended petition.
Sec. 81.38 (7) prohibits city or village supexwisoi's fx-om
voting on suclx matters where cities and villages have not
availed themselves of provisions of 81.38 (6) 239

HISTORICAL SOCIETY

Powers—Under 44.01 and ch. 17, Laws 1853, may lease for a
term of more than 3 yeax-s lands owned but not pres
ently used by the society 417

Home for women. See Criminal Law, sentence.
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County—County board may not donate money to help pay off

the indebtedness of a private hospital. County hospital
may be established under 49.16 and may be acquired by
gift. County hospital must be managed by board of trus
tees as provided in 46.18 100

County—Under 66.51 (1) county may join with a city in the
acquisition, financing and opera.tion of a hospital but has
no authority to pax'ticipate with city in creation and
selection of board of directors to manage the hospital 211

Memorial—County may not issue bonds and appropriate
proceeds therefrom to nonprofit nonstock corporation
organized pursuant to the provisions of 45.055 170

Memorial—Under 45.055 county board may contract with
and make appropriation to nonprofit hospital corpora
tion without capital stock organized pursuant to 45.05
and levy a tax therefor if the hospital's facilities are
available to the residents of the county without dis
crimination 591

Maternity—Where stillbirth or miscarriage occurs before
duty arises to report illegitimacy under 48.45 (2) the
hospital is not required to report the event to the public
welfare department 631

Housing authorities. See Municipalities.

ILLEGITIMATE CHILDREN

Report by maternity hospital—Where stillbirth or miscar
riage occurs before duty to report arises under 48.45
(2), report to public welfare department is not required 631

INDIANS

Hospitalization—Indian wife of white husband, an enrolled
member of a tribe, but living off the reservation, is not
entitled to hospitalization at Indian hospital as a matter
of right 325

Public assistance; aid to dependent children—Indian mother
on reservation may receive aid to dependent children if
she meets requix-ements of 49.19 (4) (d). Indian cus
tom marriage and divox-ce are recognized by the courts
and state law does not apply to domestic relations of
Indians on the x-esexwation. Indian mother cannot be
required to start proceedings for nonsupport under
351.30 since Indian father not subject to state law in
this respect 213

INDUSTRIAL SCHOOLS

Support' of inmates—No chax'ge against county of legal set
tlement may be made under 48.18 in case of child com
mitted by juvenile court: to depax'tment of public wel-
fax-e pursuant to 48.07 (1) (b) and placed by the de
partment in the Wisconsin school for boys or girls
pursuant to 48.14 498

INEBRIATES AND DRUG ADDICTS

Commitment—Under 51.09 may not be committed "for ob-
seiwation" nor for a specified pexdod of time 139
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Commitment—Under 51.09 (1) inebriates and drug addicts
from any county may be committed to the county hos
pital or to the Winnebago or Mendota state hospital __ 265

Discharge—Judge has no jurisdiction to order discharge of
mental patient, inebriate or drug addict except on re-
examination under 51.11 139

Residence; legal settlement—Questions arising under sec.
51.09 considered 274

Infants. See Minors.

INSANE

Application for examination—The words "county in which
patient is found" in 51.01 (1) (a) mean the county where
patient is physically present at the time application is
made. The words "at least 3 adult residents of the
county" refer to the county where the patient is found 305

Commitment—Commitments to state hospital "for observa
tion" under 51.02 (5) (b), 51.03 or 51.04 (3) are re
quired to recite all jurisdictional facts 139

Commitment—Order of commitment to county hospital under
51.05, Stats. 1945, which finds patient "mentally affected"
instead of "insane," "mentally deficient" or "epileptic"
is void. Sec. 51.08, providing state aid for mental
patients maintained at public charge, does not authorize
aid for such persons admitted to mental hospitals under
void commitments 600

Commitment—Superintendent's authority to detain up to 10
days patient received under void or irregular commit
ment, pursuant to 51.05 (4), should be exercised only
where detention can be justified on grounds of necessity 139

Commitment—Under sec. 51.05, Stats. 1947, senile as well
as insane persons may be committed to Winnebago and
Mendota state hospitals, if there is no county hospital
or the patient has no legal settlement. They may be
transferred to other institutions under 51.125 36

Commitment—Where patient is committed "for observation"
under 51.02 (5) (b), 51.03 or 51.04 (3), no treatment
should be given unless with the consent of the patient 139

Discharge—Judge has no jurisdiction to order discharge of
mental patient, inebriate or drug addict except on re-
examination under 51.11. Patient committed "for obser
vation" may be discharged on order of judge reciting
reasons therefor 139

Driver's license—Superintendent of mental .hospital has no
authority to seize and forward to motor vehicle depart
ment the operator's license found among the eifects of
a patient 467

Jury trial; witnesses—Physician or other person connected
with state mental institution not precluded by 325.21
from testifying as to mental condition of person detained
for observation, although superintendent of Mendota or
Winnebago hospital may refuse to obey subpoena ex
cept as provided in 51.16 (2) 282

Parole—County hospital superintendent does not have
authority to recommend parole of patient transferred
from central or Winnebago state hospital under sec.
51.21 (6), Stats. 1947 26
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Parole—Statutes do not provide for release from custody of
persons committed subject to 357.11 and 357.13 (4)
without action by the committing magistrate or jury,
except as to persons committed to central or Winnebago
state hospitals, who may be paroled as provided in
51.21 (6) 531

Parole—Superintendent of central state hospital has author
ity to grant temporary discharges to mentally deficient
inmates who have been transferred to the hospital from
the state prison but only after their prison sentences
have expired. He has no authority to grant such dis
charges to inmates transferred from colonies and train
ing schools. They must be transferred back to colony
and training school for action by superintendeiit thereof 182

Re-examination; attorneys' fees—Attorneys' fees are not in
cluded in the expenses of mental proceedings to be paid
by county under 51.07 (4) and 51.11 (6) 408

Temporary detention—Under 51.04 (2) patient ordered con
fined pending mental pi'oceedings remains in custody of
sheriff or other police officer. State mental hospitals
are authorized to receive patients under such order.
Patient may be restrained and held in custody by hos
pital authorities but may not be treated without con
sent. Such order valid on its face protects hospital
authorities against suit for false imprisonment. Charges
for maintenance to be at rate specified in 51.08 (1) and
collected as prescribed by 46.106. Orders for temporary
detention not in substantial compliance with official
forms prescribed by public welfare department are in
valid 549

Treatment—Except for commitment to county asylum under
319.24, court permission for specific type of treatment
not requix'ed. Sec. 51.04 relating to detention for obser
vation does not authorize treatment. In absence of statu
tory provision treatment in state mental institutions is
discretionary in the duly appointed officex's of the insti
tution. Prefrontal lobotomy in such institutions should
be done only where such drastic therapy is stx'ongly in
dicated. As a matter of sound precaution consent of
patient and nearest relative or guardian should be
obtained 502

Voluntax'y patients—Questions arising under sec. 51.10 con
sidered briefly 276

INSURANCE

Agents—For purposes of sec. 201.44 (1) a person repre
sents the insured if he actually engages in activities a
Wisconsin agent may not lawfully do. Holding by a
nonresident of a license from his home state authorizing
activities which would constitute repx-esenting the in
sured does not disqualify him for a nonresident insur
ance agent's license under 201.44 (1) 50

Camp American Legion—Propex-ty comprising Camp Ameri
can Legion located on state land is owned by the state
and therefore to be insured in state insurance fund 297

Conversion coverage; discount loans—Insurance against loss
resulting fx-om conversion, embezzlement or secretion of
automobile by borrower in lawful possession is "insur-
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ance on property" within the meaning of 115.09 (7) (f),
and may be lawfully required of borrower by licensee
under said chapter 203

Examination of insurance companies—Under 200.04 (4),
amount chargeable to company for examination is lim
ited to traveling expenses, etc., paid to departmental
employes under 14.71, except in case of per diem charge
against a foreign company under the retaliatory pro
vision 318

Group; flight school trainees—Students at flight training
schools are not employes or members of an association
on whom group accident and health insurance may be
written 472

State fund—Property of municipal housing authority exist
ing under 66.40 et seq. is not insurable in state insur
ance fund 626

INTOXICATING LIQUORS

Licenses—Licenses issued by state treasurer pursuant to
176.05 (4a) not included in determining number of
licenses in force when limitation law, sec. 176.05 (21)
(a) went into effect 516

Licenses—Liquor may be sold on any part of the premises
as described in the liquor license under sec. 176.05 534

Licenses—The word> "inhabitants" as used in 176.05 (21)
means population as ascertained from last federal cen
sus in accordance with 370.01 (27) 28

Licenses—Where portion of a town is detached, such portion
and the remaining portion may continue to issue the
number of licenses in effect in the respective areas on
the date of detachment 364

Minors—Minor over 18 unaccompanied by parent or guar
dian may enter premises having liquor license for pur
pose of purchasing beer by the bottle or case if he does
not consume edibles or beverages on the premises and
has not entered for the purpose of amusement 380

Minors—Sec. 176.32 applies to specific rooms where liquor
is sold or dispensed and not to other parts of the prem
ises. Construction of rooms should be such as to pre
clude reasonable doubt as to sufficiency 286

Minors—Under 176.32 (1) person under 21, unaccompanied
by parent or guardian, may not enter premises licensed
for sale of intoxicating liquors if said person is not a
resident, employe or bona fide lodger or boarder on the
licensed premises and purchase and consume ice cream,
candy, etc. on the licensed premises. Does not apply to
hotels, drugstores, etc. where the principal business is
that of a restaui'ant 168

Reports of violations to beverage tax division—Sec. 176.121
(5) does not require violations of local ordinances en
acted pursuant to 66.05 (10) and ch. 176 to be reported
to beverage tax division 73

Restrictions near schools and churches—Distance mentioned
in 176.05 (9m) must be measured from closest point on
the line indicating the edge of the real estate on which
the school, church or hospital is located and not from
the school, church or hospital building itself 192

Restrictions near schools and churches—Under 176.05 (9m)
(a) and (b) premises licensed on June 30, 1947 may
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continue to be so licensed where less than 300 feet
from school, church or hospital, notwithstanding sale of
liquor in said premises was discontinued for some time
after June 30, 1947 481

Warehouse permit—In administration of 176.05 (Id) state
treasurer is not required to determine that applicant
for liquor warehouse pennit has been first licensed and
bonded under 100.13 458

JOINT TENANTS

Conveyance of real property—Co-tenants named as owners
in certificate of title to an automobile must all join in
conveyance 327

JUSTICE OF THE PEACE

Deputy oil inspector—Office of deputy oil inspector is in
compatible with that of justice of the peace in village
where legislature has not divested said justice of juris
diction given by general statutes 474

JUVENILE COURT

Commitment to institution or agency—Under 48.01 (3) court
must include, where obtainable, copy of birth certifi
cate. Such certificate may be either the full or short
form 256

LEGAL SETTLEMENT

Boundary through domicile—Person whose home is divided
by town line has legal settlement for purposes of sec.
49.10 in town where he habitually sleeps 561

Inebriates and drug addicts—Questions arising under sec.
51.09 considered

Insane—Questions arising under sec. 51.10 considered briefly 276
Poor relief—Under 49.10 (7) person does not lose legal

settlement in municipality where he goes out of the
state for the sole purpose of receiving medical atten
tion and intends to return as soon as cured, even though
absence is longer than one year 233

LEGISLATURE

Powers—Legislature has full power to direct any munici
pality to appoint state aeronautics commission as its
agent for the execution of an airport project — 148

Special session—Mode of calling, means of notification, and
length of notice held to rest solely in goveimor's dis
cretion. Notification in person, by mail, telephone or
telegraph held valid 374

LICENSES AND PERMITS

Automobile dealer—Under 218.01 (2) (d) 8 approval of
application for dealer's license by commissioner of banks
is required only when applicant will operate both as
motor vehicle dealer and as sales finance company 486

Cosmetic art—Manufacturers' representatives who demon
strate cosmetics but make no charge for seiwices ren
dered in making such demonstration, do not practice
cosmetic art within the meaning of 159,01 (1) 388
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LICENSES AND PERMITS—(Continued) Page
Cosmetic art—Rule of state board of health that instructors

in schools of cosmetology shall pass a different exami
nation from that given for managers' licenses and that
they may not practice cosmetology is valid 523

Cosmetic art—Statutes do not forbid conduct of examina
tions for licenses under 159.08 before completion of the
other prerequisites to the issuance of a license 476

Detective—Agency and employes thereof engaged in the
business of theater checking must be licensed as private
detectives 469

Detective—Open checking by third party contractor of the
ater attendance and receipts with full knowledge of all
parties observed and according to specific terms of con
tract between distributor and exhibitor is not private
detective activity subject to license. Persons engaged in
"blind checking" or making any observation and report
outside the scope of such contract are private detectives
and must be licensed 542

Driver—Appellant fx'om justice court judgment of convic
tion for operating motor vehicle while under influence
of intoxicating liquor not entitled to reinstatement or
restoration of operator's license pending trial de novo
in circuit court 23

Driver—Operator who is issued occupational license for his
employer's vehicles only need not file proof of financial
responsibility 74

Driver—Person subject to epileptic seizures ineligible for
driver's license under 85.08 (6) (j) cannot have license
restored on physician's certificate respecting control of
ailment by medication notwithstanding physician's opin
ion that it is safe for applicant to drive 597

Driver—Person who has secured restricted driver's license
and thereafter regains his original license need not file
proof of financial responsibility under 85.08 (26) 74

Driver—Sec. 85.08 (12) does not confer power on commis
sioner of motor vehicle department to compel local law
enforcement officers to conduct drivers' license exami
nations 158

Driver—Superintendent of mental hospital has no authority
to seize and forward to motor vehicle department the
operator's license found among the effects of a patient 467

Food processing plant—Slaughterhouse is not food processing
plant as defined in 97.06 (2) 20

Foster home—Where persons take child under 14 into their
home for purposes of eventual adoption to meet re
quirement in sec. 322.02 (3), they operate a foster home
until the child is adopted and must obtain a foster home
permit 344

Insurance agent—For purposes of sec. 201.44 (1) a person
represents the insured if he actually engages in activi
ties a Wisconsin agent may not lawfully do. Holding by
a nonresident of a license from his home state authoriz
ing activities which would constitute representing the
insured does not disqualify him for a nonresident in
surance agent's license under 201.44 (1) 50

Liquor—Licenses issued by state treasurer pursuant to 176.05
(4a) not included in determining number of licenses in
force when limitation law went into effect 516

Liquor—Liquor may be sold on any part of the premises as
described in the liquor license under 176.05 534
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LICENSES AND PERMITS—(Continued) Page

Liquor—The word "inhabitants" as used in 176.05 (21)
means population as ascertained from last federal cen
sus in accordance with 370.01 (27) 28

Liquor—Under 176.05 (9m) (a) and (b) premises licensed
on June 30, 1947 may continue to be so licensed where
less than 300 feet from school, church or hospital, not
withstanding sale of liquor in said premises was dis
continued for some time after June 30, 1947 — 481

Liquor—Where portion of a to\vn is detached, such portion
and the remaining portion may continue to issue the
number of licenses in effect in the I'espective areas on
the date of detachment 364

Liquor warehouse—In administration of 176.05 (Id) state
treasurer is not required to detei-mine that applicant
for liquor warehouse permit has been fir-st licensed and
bonded under 100.13 458

Motor vehicle—Commissioner of motor vehicle department
has power to prescribe administrative procedure for
detennining whether exemptions under reciprocity
agi'eement shall be granted or denied 105

Rendering plant—Sec. 146.12 requires purchasers of existing
rendering plants to pay application fee of $25 and
license fee of $100 for the license year in which they
apply 430

Showman—License not required for pony rides operated at
carnivals and picnics 39

Sho\vman—License not required for stand using guns which
shoot out corks to knock over packages of cigarettes 39

Transient merchant—May operate more than one stand in a
municipality on a single license 39

Transient merchant—Not exempted from license law be
cause they render some personal service in connection
with sales. Persons perfonning personal services are
not merchants and are not subject to transient mer
chant law 356

Transient merchant—Person may be transient merchant
and required to obtain a license even though he lives
in the municipality in which he sets up his stand 39

LOANS

Discount loans; conversion insurance—Insurance against
loss resulting from conversion, embezzlement or secre
tion of automobile by borrower in lawful possession is
"insurance on property" within the meaning of sec.
115.09 (7) (f) and may be lawfully required of bor
rower by licensee under said chapter 203

Lotteries. See Criminal Law.

MARKETING AND TRADE PRACTICES

Trading stamps—Giving of stamps which bear no stated
cash value and are redeemable only in amounts aggre
gating $1.50 or $3, at the rate of one for every 10-cent
purchase of merchandise, violates 100.15 (1). Giving of
such stamps with .sale of trade-mark merchandise hav
ing fixed minimum resale price under 133.25 where sale
price of article less cash value of trading stamp is less
than fixed minimum resale price, violates 100.15 (2) — 530
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MARKETING AND TRADE PRACTICES—(Continued) Page

Unfair sales act—Detennination of bona fide clearance sale
under 100.30 (6) (a) must rest upon intent of the seller
inferred from the facts and viewed in the light of the
statutory purpose to outlaw loss leaders and prevent un
fair competition 420

Unfair sales act—Merchant may sell below statutory cost
goods on hand which his supplier has notified him will
be reduced in price 420

Unfair sales act—Tomato catsup which is subject to loss of
color and flavor by long-time storage is "perishable mer
chandise" within the meaning of 100.30 (6) (b) 420

Unfair sales act—Wholesaler may sell below cost "distressed
merchandise" to another wholesaler. The reduced price
is the latter's "invoice cost," and controls his resale
price for the next 30 days 420

MARRIAGE

Certificate of authority to solemnize—Certificate may not
be issued by clerk of circuit court under 245.07 to mem
ber of non-denominational religious society designated
by "elders" thereof as bishop for the purpose of per
forming marriages. Cleric not authorized to issue cer
tificate to one who has authority to solemnize mar
riages by virtue of sec. 245.05 449

Maternity hospitals. See Hospitals.
Mileage. See Traveling Expenses.

MINORS

Delinquency, contributing to—Offense contrary to 351.20 may
be prosecuted in any county in which acts were com
mitted resulting in delinquency of child 401

Firearms—Instrument known as "air pistol" discharging
.177 caliber slug by air compression is not a "pistol" in
the meaning of 340.69 236

Intoxicating liquors—Minor over 18 unaccompanied by par
ent or guardian may enter premises having liquor license
for purpose of purchasing beer by the bottle or case if
he does not consume edibles or beverages on the prem
ises and has not entered for the purpose of amusement 380

Intoxicating liquors—Sec. 176.32 applies to specific rooms
where liquor is sold or dispensed and not to other parts
of the premises. Construction of rooms should be such
as to preclude reasonable doubt as to sufficiency 286

Intoxicating liquors—Under 176.32 (1) person under 21,
unaccompanied by parent or guardian, may not enter
premises licensed for sale of intoxicating liquors if said
person is not a resident, employe or bona fide lodger or
boarder on the licensed premises and purchase and con
sume ice cream, candy, etc. on the licensed premises.
Does not apply to hotels, drugstores, etc. where the prin
cipal business is that of a restaurant 168

Placement of children—One who assists in or arranges place
ment of child by parent or guardian in the home of a
stranger, violates 48.37 (1). Merely informing the par
ties of each other's existence and desires as to such
placement or perfoiming legal services in connection
therewith is insufficient to warrant prosecution. Em-
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MINORS— (Continued) Page
ploye of maternity hospital who informs mother of home
in which her child might be placed but does not repre
sent that he can place the child there, does not violate
48.45 (1)

School attendance—Discussion of attendance requirements
for married minor female -r-T.ZTrrr"

Taking or detention—Venue of offense contrary to 340.55 is
generally in county from which minors were taken 401

MORTGAGES

Chattel mortgage—Under 241.10, unless the situation is
within the exception provided, the original chattel mort
gage must be filed. Certified copy of chattel mortgage
is admissible in evidence —

Land contract, equity in—Mortgage given by vendee pledging
his equity in land contract to department of veterans
affairs where such vendee acquires legal title to prem
ises subsequent to execution and delivery of mortgage
held valid :

Priority; future advances under mortgage—Discussion as to
whether lien of future advances made by savings and
loan association under mortgage given by member is
prior to liens intervening between execution and record
ing of the mortgage and the time of making the
advances

MOTOR VEHICLE DEPARTMENT

Driver's license examination—Sec. 85.08 (12) does not con
fer power on commissioner to compel local law enforce
ment officers to conduct such examinations 158

Reciprocity agreements—Commissioner has power to pre
scribe administrative procedure for determining whether
exemptions under reciprocity agreement shall be granted
or denied

Motor vehicles. See Automobiles and Motor Vehicles.

MUNICIPALITIES

Bond issue—County may not issue bonds and appropriate
proceeds to nonprofit nonstock corporation organized
under 45.055 .— 7 —--

Bond issue—County may not issue general obligation bonds
under ch. 67 to finance cost of fireproofing an existing,
previously completed asylum —~ 439

Budget; appropriations—Budget adopted under 65.90 se^
ting aside specified amounts for specific objects in and
of itself constitutes an appropriation 243

Division of territory; adjustment of assets and liabilities—
If county school committee issues an order detaching an
area from a union free high school district which had
issued bonds to build a high school, and placing said
area in a new district, such new district will, if the
apportionment board assigns it a proportionate share of
such bonded indebtedness, be required to levy a tax on
all taxable property in the district to pay its share
when it becomes due 393
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MUNICIPALITIES—(Continued) Page
Housing authority—Property of municipal housing authority

existing under 66.40 et seq. is not insurable in state
insurance fund 626

Surplus funds—Accumulation of annual appropriations for
use in building a eoui-t house, unexpended funds in
county road and bridge fund raised by taxes under
83.065, reasonable funds kept as working balance, un
expended pi'oceeds of taxes levied for parks under 27.06,
and funds set aside as insurance reserve under 59.07 (23)
are not surplus funds on hand which county must apply
in reduction of tax levies 586

NAVIGABLE WATERS

Islands, unsurveyed, title to—cPatentee from U. S. without
reservation of land in Wisconsin on navigable stream
not forming boundary line between states takes title to
center of stream midway between banks including un
surveyed islands in absence of fraud or mistake in the
survey and provided such land was not previously
granted to the state under Swamp Land Act or other
grant 267

NOTARY PUBLIC

Blind person—Governor having discretionary powers of ap
pointment of notaries public under 137.01 may refuse
to commission blind persons. Secretary of state's duties
relative to notaries public are administrative and strictly
controlled by statute 159

NURSES

Certificate—Where nurse from another state seeks registra
tion without examination under 149.06 (1), the equiva
lency of her training and qualifications is to be deter
mined on the basis of whether or not they would have
qualified her for a certificate of registration in Wisconsin
on the date she obtained her certificate in the other state 399

OIL INSPECTION

Deputy inspector—Deputy oil inspector occupies an office.
Sees. 168.02, 168.03. His office is incompatible with that
of justice of the peace in village where the legislature
has not divested said justice of jurisdiction given by
general statutes 474

Fees for inspection—Fees may be collected under 168.12 for
inspection of commingled petroleum product even though
such product does not meet the standards prescribed by
168.04 for gasoline and kerosene 201

Old-age assistance. See Public Assistance.

OPTOMETRY

Title of doctor—Optometrist holding and using degree of
doctor of optometry does not violate 147.14 (3) pro
vided he does not represent that he is a doctor in any
branch of treating the sick 178

Parole. See Probation and Parole.
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PARTNERSHIP Page

Agents for sale of securities—Definition of word "agent" in
189.02 (7) considered and XXVIIX Op. Atty. Gen. 80
reaffiimed 370

PEDDLERS

Showman—License is not required for a stand using guns
which shoot out corks to knock over packages of ciga
rettes 39

Showman—Under 129.14 license is not required for pony
rides operated at carnivals and picnics 39

Transient merchant—Not exempted from license law be
cause they render some personal service in connection
with sales. Persons performing personal services are
not merchants and are not subject to transient mer
chant law 356

Transient merchant—Under 129.05 may be transient mer
chant and required to obtain a license even though he
lives in the municipality in which he sets up his stand 39

Transient merchant—Under 129.05 may operate more than
one stand in a municipality on a single license 39

PENSIONS

Conservation wardens—Time spent in armed forces of the
U. S. may not be counted in computing years of service
for retirement purposes under 23.14. Wardens who be
came participating employes in the Wisconsin retire
ment fund January 1, 1948 may be entitled to prior
service credit under said fund in accordance with 66.904
(2) for time which they spent in the armed forces 29

Wisconsin retirement fund—Grand Army Home employes
not entitled to prior service credit for service rendered
to state prior to the time when their names appeared
on a regular state pay roll 225

Wisconsin retirement fund—Persons who became employes of
water department of city of Madison after January 1,
1944 and were otherwise eligible to become participating
employes under Wisconsin municipal retirement fund
should have been included as participating employes.
Employes included under the retirement system of such
department on January 1, 1944, were excluded as par
ticipating employes under the Wisconsin municipal re
tirement fund 442

Wisconsin retirement fund—Under 66.906 (2) (a) 2 and
(2) (c) retired custodian of county court house is not
entitled to annuity payments as long as he receives
earnings from the county treasury as bailiff of the cir
cuit court 305

PHARMACY

Drugs, sale of—Items defined as drugs under 151.06 (1),
(2) and (3) and intended for animal use cannot be
sold by merchants generally 410

PHYSICIANS AND SURGEONS

Privileged communications—Physician or other person con
nected with state mental institution not precluded by
325.21 from testifying as to mental condition of person
detained for observation 282
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PHYSICIANS and SURGEONS—(Continued) Page

Title of doctor—Optometrist holding and using degree of
doctor of optometry does not violate 147.14 (3) pro
vided he does not represent that he is a doctor in any
branch of treating the sick 178

POLICE POWER

Destruction of insanitary milk—Powers involving inspection
and destruction of insanitary milk can be properly
delegated to the department of agriculture and its in
spectors may enfoi'ce orders and regulations made pur
suant to such delegated authority. Such powers cannot
be redelegated to private persons 546

Poor relief. See Public Assistance.

PRISONS AND PRISONERS

See also Probation and Pa/role.

Prison labor—Under 56.08 every person sentenced to county
jail is committed to hard labor unless the court speci
fies otherwise. He may be employed in the jail at a
reasonable wage. If he has no dependents his earnings
apply to personal expenses first and the balance one-
half to him and one-half to county treasurer upon his
discharge. Hard labor means gainful employment if
available but may include uncompensated labor under
56.07. If authorized by the court, prisoner obtains
diminution of sentence for good behavior even if, due
to no fault of his own, he is not employed 452

PROBATION AND PAROLE

Feeble-minded—Superintendent of central state hospital has
authority to grant temporary discharges to mentally
deficient inmates who have been transferred to the hos
pital from the state prison but only after their prison
sentences have expired. He has no authority to grant
such dischai'ges to inmates transferred from colonies
and training schools. They must be transferred back to
colony and training school for action by the superin
tendent thereof : 182

Felons—Court may not order probation of defendant to
sheriflF for 6 months to be followed by IVz years'•pro
bation to public welfai-e department, and department
has no authority to exercise control over defendant
pursuant to any such order 132

Insane—County hospital superintendent does not have
authority to recommend parole of patient transferred
from central or Winnebago state hospital under sec.
51.21 (6), Stats. 1947 26

Insane—Statutes do not provide for release from custody
of persons committed subject to 357.11 and 357.13 (4)
without action by the committing magistrate or jury,
except as to persons committed to central or Winnebago
state hospitals, who may be paroled as provided in
51.21 (6) 531

State prison—Inmate sentenced to less than one year is eli
gible for parole after serving one-half the term of his
sentence under 57.06 (1) 397
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PUBLIC ASSISTANCE Page
Dependent children—Child living with relatives resides in

the county of their residence for purposes of aid under
49.19 (1), but child placed in foster home by county
agency does not gain residence in the county where the
home is located rr—j—

Disabled persons—In determining eligibility for aid under
49.61 (2) (f), county agency must use its discretion in
deciding what constitutes a home of reasonable value or
property which would provide a reasonable reserve for
burial expenses, etc. Only specific standard provided by
section is in case applicant owns an insurance policy
with a cash surrender value. If such value exceeds
?1,000 applicant will be ineligible to receive aid 594

Indians; dependent children—Indian mother on reservation
may receive aid to dependent children if she meets
requirements of 49.19 (4) (d). Indian custom marriage
and divorce are recognized by the courts and state law
does not apply to domestic relations of Indians on the
reservation. Indian mother cannot be required to rtart
proceedings for nonsupport under 351.30 since Indian
father not subject to state law in this respect 2.13

Legal settlement—Person whose home is divided by tovm
line has legal settlement for purposes of sec. 49.10 in
town where he habitually sleeps — 561

Legal settlement—Under 49.10 (7) person does not lose
legal settlement in municipality where he goes out of the
state for the sole purpose of receiving medical attention
and intends to return as soon as cured, even though
absence is longer than one year 7-- 233

Old-age assistance—County may not charge back to munici
pality of settlement any part of supplementary health
service aid furnished to old-age assistance recipients
under 49.40 (1) —

Old-age assistance—Funds recovered from proceeds of realty
subject to lien for old-age assistance are subject to the
provisions of 49.26 (7a) even though the property is
sold prior to the death of the beneficiary. Funds re
covered from estate of beneficiary after the effective
date of 49.26 (7a) are subject to its provisions even
though decedent died before that date 295

Old-age assistance—Under 49.40 reimbursement to counties
for medical and hospital care is limited to cases where
such care is given in addition to other payments. Under
49.30 funeral expenses may be paid as old-age assist
ance, even though monthly payments may have been de
ferred or suspended during the lifetime of the decedent— 60)

Soldiers, dependents of—Sec. 45.20 applicable to dependents
of honorably discharged veteran of World War II who
has re-entered the armed services, provided required
indigency exists 384

PUBLIC HEALTH

Beauty parlor—"Entrance" in 159.09 (3) does not neces
sarily mean a door 166.

Joint health departments—Under ch. 511, Laws 1947, com
pensation of health department employes is to be de-
teimined by the board of health where the department
is operated jointly as a city-county or multiple county
venture 34
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PUBLIC HEALTH—(Continued) Page
Local officers—Cities of over 39,000 must conform with

141.02, requiring duly licensed physician to act as health
commissioner 323

Rendering plants—Sec. 146.12 requires purchasers of exist
ing rendering plants to pay application fee of $25 and
license fee of $100 for the license year in which they
apply 430

Rendering plants—Where operator of rendering plant, law
fully located less than one-eighth of a mile from a pub
lic highway prior to September 9, 1939, proposes to
erect a new building for rendering a few feet from the
old building, the new building is in violation of 146.12
(4) 574

PUBLIC LANDS

Condemnation—United States has authority to condemn state
or publicly owned land for a proper purpose, and the
entire fee or any lesser portion may be condemned 251

Grants; unsui-veyed islands—Patentee from U. S. without
reservation of land in Wisconsin on navigable stream
not forming boundary line between states takes title to
center of stream midway between banks including un-
surveyed islands in absence of fraud or mistake in the
survey and provided such land was not previously
granted to the state under Swamp Land Act or other
grant 267

Taxation; highway easement—Delinquent taxes on a parcel
of land at the time the whole thereof is conveyed by
easement to the county for state trunk highway pur
poses, are payable by the state as part of the cost of
acquisition of such right-of-way easement 258

PUBLIC OFFICERS

Compatibility—Office of deputy oil inspector is incompatible
with that of justice of the peace in village where legis
lature has not divested said justice of jurisdiction given
by general statutes 474

Compatibility—Office of member of county school committee
is incompatible with that of member of board of educa
tion of fourth-class city 42

Compatibility—Offices of city councilman and county treas
urer are not incompatible • 534

Compatibility—Offices of city supervisor and director of
common school district are compatible 470

'Compatibility—Offices of member of county school committee
and member of school board of a school district located
in same county are incompatible 620

Compatibility—Offices of town clerk and commissioner of
metropolitan sewerage district not incompatible 6

Delegation of power—Quasi-judicial powers involving in
spection and destruction of insanitary milk delegated to
department of agriculture cannot be redelegated to pri
vate persons. Such powers can be properly delegated to
the department and its inspectors may enforce depart
ment orders made pursuant to such delegated authority 546

Delegation of power—Superintendent of central or Winne-
bago state hospital is required to exercise his judgment
in recommending parole under 51.21 (6) and cannot dele
gate said function 26
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PUBLIC OFFICERS—(Continued) Page
Recall—Sec. 12, art. XIII, Wis. Const, does not require peti

tion for recall to state the grounds therefor. That por
tion of 6.245 (1) requiring such a statement is in con
flict with, and must give way to, said constitutional
provision 91

PUBLIC RECORDS

Destruction—Committee on public records operating under
44.08 does not have power to decrease time for reten
tion of records prescribed in other sections of the stat
utes. No state public records may now be destroyed
without the approval of said committee 315

Destruction; county records—County public records are not
subject to the control of the committee on public records 330

Disposition—Scrip and warrants of the territory and state
of Wisconsin no longer needed as public records may be
disposed of by committee on public records by delivery
to state historical society 260

PUBLIC UTILITIES

Tax assessments—The period of 40 days set forth in 76.08
for holding of hearings and rendering decisions is direc
tory 331

PUBLIC WELFARE DEPARTMENT

Alcohol studies bureau—Can furnish financial aid for treat
ment of alcoholics only to counties and municipalities.
Bureau cannot operate and maintain treatment facilities
other than in the course of scientific investigations.
Bureau may finance studies, investigations and research
concerning treatment of alcoholics on its own account or
in cooperation with schools, scientific organizations or
other governmental agencies 360

Poster homes—County public welfare department author
ized by county board to perform functions of child wel
fare agency may not issue a permit to a foster home in
another county 377

Foster homes—Sec. 40.21 (2c) relating to high school tuition
for children in foster homes, makes no change in re
sponsibility of department for issuance of foster home
permits under 48.38 96

Foster homes—Where persons take child under 14 into their
home for purposes of eventual adoption to meet re
quirement in sec. 322.02 (3), they operate a foster home
until the child is adopted and must obtain a foster home
permit 344

Illegitimate children—Where stillbirth or miscarriage occurs
before duty to report arises under 48.45 (2), maternity
hospital is not required to report the event to the de
partment 631

Placement of children—One who assists in or arranges place
ment of child by parent or guardian in the home of a
stranger, violates 48.37 (1). Merely informing the par
ties of each other's existence and desires as to such
placement or performing legal services in connection
therewith is insufficient to warrant prosecution. Employe
of maternity hospital who informs mother of home in
which her child might be placed, but does not represent
that he can place the child there, does not violate 48.45 (1) 403
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PUBLIC WELFARE DEPARTMENT—(Continued) Page
Powers—Department does not have authority to enter into

cooperative arrangement with town where a state hos
pital is located to form a fire protection district and
furnish men or facilities for fighting fires on private
property 263

Probation of felons—Court may not order probation of de
fendant to sheriff for 6 months to be followed by 2%
years' probation to department of public welfare, and
department has no authority to exercise control over de
fendant pui-suant to any such order 132

Youth service commission—Sec. 54.04 (1) does not author
ize compensation to individual members of the commis
sion for filling speaking engagements, but if members
perform duties assigned pursuant to 54.06 (10) and
(11) they may be reimbursed for expenses under 14.71
(2) 253

REGISTER OF DEEDS

Birth certificate—Local registrars have no authority to
record births occurring outside Wisconsin under ch. 69
except cases of adoption under 69.33 138

Chattel moi'tgages—Under 241.10, unless the situation is
within the exception provided, the original chattel mort
gage must be filed. Certified copy of chattel mortgage is
admissible in evidence 77

Conditional sales contracts, index of—Improper for register
to use name of assignee in place of actual grantee in
index required by 59.51 (12) 117

Rendering plants. See Public Health.

RESIDENCE

Boundary through dwelling—Where home divided by town-
line, person has legal settlement for purposes of 49.10
in town where he habitually sleeps 561

Dependent children—Child living with relatives resides in
the county of their residence for purposes of aid under
49.19 (1), but child placed in foster home by county
agency does not gain residence in the county where the
home is located 66

Inebriates and drug addicts—Questions arising under sec.
51.09 considered — 274

Insane—Questions arising under sec. 51.10 considered briefly 276
Veterans—Requirements for loan purposes discussed 114

SALARIES AND WAGES

County board member—Under 59.03 (2) (f) board member
on annual salary cannot receive additional compensation
for services on a committee 164

County superintendent of schools—Where there is a vacancy
in office, county board has authority to increase salary
to be paid person who will be appointed to fill said
vacancy if it meets and makes such change prior to the
time of appointment 556

Health department employes—Under ch. 511, Laws 1947,
compensation of health department employes is to be
determined by the board of health where the depart
ment is operated jointly as a city-county or multiple
county venture 34
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SALARIES AND WAGES—(Continued) Page
State employes—Under 14.31 (4), Stats. 1947, salaries,

wages and compensation of state officers and employes
can be paid only once each month unless the rate of the
same is less than $100 per month —-—■,— «>4l

Youth service commission—Sec. 54.04 (1) does not authorize
compensation to individual members of the commission
for filling speaking engagements, but if members per
form duties assigned pursuant to 54.06 (10) and (11)
they may be reimbursed for expenses under 14.71 (Z) —

SAVINGS AND LOAN ASSOCIATIONS
Articles—Proposed amendment to articles which reads that

"the board of directors shall consist of not less than five
nor more than nine directors" does not meet the re
quirements of 180.02 (1) (e) which are applicable by
reason of 215.02 — r-ZT-

Foreign corporations—Loan limitations and restnctions in
sec. 215.15 apply to foreign corporations licensed in
this state ^

Loans—Investments in real estate loans guaranteed or se
cured under servicemen's readjustment act of 1944 are
exempt from restrictions in 215.15 (1), (2), (4) and
(8). Such investments authorized even though amount
of loan exceeds maximum guaranteed or secured under
said act r"

Loans—Savings and loan association can loan money only to
members —r , :-t"

Loans—Where member of the association sells real estate
mortgaged to the association to a nonmember, associa
tion may demand payment of the loan prior to the due
date only if there is a provision in the note or mort
gage or in the articles or by-laws which has the effect ot
making the note become due and payable in such event 197

Membership—One must become the holder of stock to be-
come a member of a savings and loan association — 19 i

Mortgages; priority; future advances—Discussion as to
whether lien of future advances made by association
under mortgage given by member is prior to liens int^-
venine between execution and recording of the moxt-
gage and the time of making the advances 863

SCHOOLS AND SCHOOL DISTRICTS
Compulsory attendance—Discussion of attendance require

ments for married minor female — o
Constitutionality of special provisions for handicapped

children—Sec. 41.01 (1) and (10) is constitutional. Sec.
41.03 (1) authorizes state superintendent to certify ap
portionment of state aids for special classes for handi
capped children as provided in 41.01 (1) ——j---—

County nomial school—County normal school board has
authority to repair existing buildings but not to m-
model or build a new building, in which latter case the
county board or a committee thereof must proceed with
the work. Where budget sets aside specified sum for re
pairs without specifying repairs for any particular
building, the money may be used to repair any building
which is part of the school. It could not be used for a
new building without altering the budget ^543
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page
County school committee—County board member ineligible

to become member of county school committee. Super
intendent of public instruction may fill vacancies when
board attempts to elect two of its own members to com
mittee 42

County school committee—In making orders under 40.303
(4) does not have power to make them effective as of a
prior date 393

County school committee—Office of member of committee is
incompatible with that of member of board of education
of fourth-class city 42

County school committee—Offices of member of county school
committee and member of school board of a school dis
trict located in same county are incompatible 620

County school committee, appeals from orders of—Appeal
may be taken directly to circuit court from order of
county school committee without any resort to state
superintendent of public instruction. Provision for ap
peal to state superintendent applies only in case of
appeals from orders of municipal boai'ds which create,
alter, consolidate or dissolve school districts or from their*
refusal to file such orders 223

Deaf, school for—State superintendent does not have author
ity to permit the use of buildings of the school for the
deaf by local municipal or private organizations for pub-
he meetings _ 57

Director—Offices of city supervisor and director of'common
school district are compatible 470

High school tuition tax—Property located in common school
district maintaining grades 9 and 10 as well as 1 to 8,
is not exempt from tax levied to pay nonresident high
school tuition claims by 40.47 (6) or last sentence of
40.47 (7) 1

High school tuition tax—See. 40.47 (6) does not relieve
property located in an area which became part of a union
free high school district only at the end of the school
year 1946-47 from tax arising out of high school tuition
claims for said school year 110

High school tuition tax—Taxes for high school tuition under
40.47 (6) are for school purposes and payable on agri
cultural lands owned by the university board of regents
and used for other than experimental purposes 121

State board of education—Legislature cannot create state
board of education having statewide powers which is not
subject to the superintendent of public instruction 347

State board of education—Legislation creating state board
u  may not be constitutional unless it providesthat the function of said board to supervise public in

struction be subordinate to and subject to directions of
state superintendent of public instruction 82

Supervision of public educational institutions—State super
intendent has supervisory authority to the extent de
creed by the legislature. All educational institutions
publicly administered and supported are institutions of
public instruction. State superintendent has no specific
supervisory duties over state institutions of higher learn
ing. Exercise of the power of supervision of public in
struction by university regents and boards of other state
schools is constitutional 347
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page

Taxation—Where land is located in a common school dis
trict not maintaining a high school and also in a high
school district, the common school district meeting has
power under 40.04 (6) to vote tax not exceeding 20 mills
of the last state equalized valuation, and high school
district meeting has like power under 40.48 (1) so that
taxes of 40 mills could be voted against the land for the
operation of such schools 229

Transfer of territory; adjustment of assets—If county school
committee issues an order detaching an area from a
union free high school district which had issued bonds to
build a hish school, and placing said area in a new dis
trict, such new district will, if the apportionment board
assigns it a proportionate share of such bonded indebt
edness, be required to levy a tax on all taxable property
in the district to pay its ;^are when it becomes due 393

Transportation—Sec. 40.34 (2) requires board of district
which has suspended operation to furnish actual trans-
poi-tation facilities. The obligation is not satisfied by
paying the parents for the cost of transportation 70

Tuition—Nonresident high school tuition cannot be charged
for nonresident pupil 20 years of age and over who
attends a high school •^28

Tuition—Sec. 40.21 (2c) relating to high school tuition for
children in foster homes, makes no change in responsi
bility of department of public welfare for issuance of
foster home permits under 48.38 —TT'r

Tuition—The words "given year" in 40.47 (5) (a) which
provides "the difference so determined shall be divided
by the average daily attendance for the given year,"
mean the school year for which the high school tuition
claim is made . — :

Vocational schools. See Vocdtiovul and Adult Education

SECRETARY OF STATE

Election notice—Suggestions for statements required by
6.10 (1) in notice submitting proposed constitutional
amendment and referendum question at coming general
election - ̂ 00

Elections—Where variance exists in names of national and
state political party, both of which support the same
candidates for president and vice-president, secr^ary
of state may place such nominees on state party ticket
regardless of party name variance 413

SECURITIES LAW

Partners as agents—Definition of word "agent" in 189.02
(7) considered and XXVIII Op. Atty. Gen. 80 reaffirmed 370

SHERIFFS

Deputy—The term "honorary deputy sheriffs" as used in
59.21 (8) is a title conferred only as a compliment and
carries no official duties or authority. Such honorary
deputy is not within the exception to the prohibition
against carrying concealed weapons under 340.69 381

Showmen. See Peddlers.



676 Opinions of the Attorney General

SLAUGHTERHOUSES Page

Food processing plant license—Slaughterhouse is not food
processing plant as defined in 97.06 (2) 20

SOLDIERS, SAILORS AND MARINES

Camp American Legion—Property comprising Camp Ameri
can Legion located on state land is owned by the state
and therefore to be insured in state insurance fund 297

Dependents, aid to—Department of veterans affairs may
extend aid to family of deceased veteran for emergency
aid or relief 118

Dependents, temporary aid to—Sec. 45.20 applicable to de
pendents of honorably discharged veteran of World War
II who has re-entered the armed service, provided re
quired indigency exists 384

'Grand Army Home—Payment of burial expenses in the Home
cemetery provided for non-veteran members by sees.
20.036 (7) (a) and 45.37 (8) is mandatoi-y in all cases 108

Loans to veterans—Loan sought by female veteran "to com
plete husband's education" held not within purview of
45.35 (8b) 114

Loans to veterans—Residence requirements discussed 114
Memorials—Under 45.055 county board may contract with

and make appropriation to nonprofit hospital corpora
tion without capital stock organized pursuant to 45.05
and levy a tax therefor if the hospital's facilities are
available to the residents of the county without dis
crimination 591

Memorials—County may not issue bonds and appropriate pro
ceeds therefrom to nonprofit nonstock corporation or
ganized pursuant to the provisions of 45.055 170

STATE

Automobile accidents; liability for damage—State not liable
under 85.095 for damage caused by operation of an
automobile unless it is both owned and operated by the
state 162

Boundary waters; concurrent jurisdiction—Uniform Close
Pursuit Act, sec. 364.30, is limited to felonies and does
not apply to game law violations. By virtue of art. IX,
sec. 1, Wis. Const., game law violators on Wisconsin
side of Mississippi river may be pursued and appre
hended on Iowa side of river but not onto Iowa islands
or mainland or slough entirely within Iowa. Meaning
of "concurrent jurisdiction" considered 570

Departmental rules and orders—Amendments to rules of
personnel board do not become effective until filed pur
suant to 227.08 although px'eviously approved by the
governor 513

Departmental rules and orders—Lay-off of employe in com
petitive division is governed by lules of personnel board
published in last supplement to the statutes pursuant
to 35.93 and such amendments as have been filed with
the secretai-y of state pursuant to 227.03 391

Employes—Under 14.31 (4), Stats. 1947, salaries, wages and
compensation of state officers and employes can be paid
only once each month unless the rate of the same is less
than $100 per month 541
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STATE OFFICE BUILDING Page

Appropriations and expenditures—Governor does not have
power to repay state insurance fund balance due on state
office building account without legislative action 328

Liability of commission—State office building commission
not liable for property damaged or lost as result of
maintenance operations in state office building 623

Powers of commission—Use of any portion of building for
parking purposes without consent of state office build
ing commission is trespass on state property and may be
remedied by legal action when directed by the gcvei-nor 630

STATE TREASURER

Intoxicating liquors—Sec. 176.121 (5) does not require vio
lations of local ordinances enacted pursuant to 66.05
(10) and ch. 176 to be reported to the beverage tax
division 73

Liquor warehouse permit—In administration of 176.05 (Id)
is not required to determine that applicant for liquor
warehouse permit has been first licensed and bonded
under 100.13 458

Records, destruction of—Scrip and warrants of the territory
and state of Wisconsin no longer needed as public rec
ords may be disposed of by committee on public records
by delivery to the state historical society 260

STATUTES

Construction—Under sec. 76.08 relating to review of public
utility assessments, the period of 40 days set for holding
of hearings and rendering decisions is directory 331

SUPERINTENDENT OF PUBLIC INSTRUCTION

Deaf, school for—State superintendent does not have author
ity to permit the use of buildings of the school for the
deaf by local, municipal or private organizations for
public meetings 57

Handicapped children, classes for—Sec. 41.01 (1) and (10)
is constitutional. Sec. 41.03 (1) authorizes state super
intendent to certify apportionment of state aids for spe
cial classes for handicapped children as provided in
41.01 (1) 484

Powers and duties—Has supervisory authority over all pub
lic educational institutions to the extent decreed by the
legislature. All educational institutions publicly admin
istered and supported are institutions of public instruc
tion. State superintendent has no specific supervisory
duties over state institutions of higher learning. Exer
cise of the power of supervision of public instruction by
the university regents and boards of other state schools
is constitutional. Legislature cannot create state board
of education having statewide powers which is not sub
ject to superintendent of public instruction 347

State board of education—Legislation creating state board
of education may not be constitutional unless it provides
that the function of said board to supervise public in
struction be subordinate to and subject to directions of
state superintendent of public instruction 82
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TAX APPEALS BOARD Page

Review of public utility assessments—The period of 40 days
set forth in 76.08 for holding of hearings and rendering
decisions is directory 331

TAXATION

Exemption; religious institutions—Separate residence prem
ises furnished by church to officer or employe rent free
for his personal dwelling are not exempt under 70.11 (4) 537

Income tax; abatement proceedings—Last sentence of 71.12
(3) authorizes tax department to waive requirement of
71.12 (1) that application for abatement be filed within
30 days 491

Public lands; highway easement—Delinquent taxes on a par
cel of land at the time the whole thereof is conveyed by
easement to the county for state trunk highway pur
poses, are payable by the state as part of the cost of
acquisition of such right-of-way easement 258

Public utilities—The period of 40 days set forth in 76,08 for
holding of hearings and rendering decisions is directory 331

Reassessments—Sec. 70.85 does not authorize revaluation of
separate items, articles or classes of personal property
but only the entii'e aggregate personal pi'operty assess
ment against a taxpayer 579

Reassessments—Where special supervision of an assessment
is ordered under 70.75 (3) no special board of review is
authorized 310

School districts—If county school committee issues an order
detaching an area from a union free high school district
which had issued bonds to build a high school, and plac
ing said area in a new district, such new district will,
if the apportionment board assigns it a proportionate
share of such bonded indebtedness, be required to levy a
tax on all taxable property in the district to pay its
share when it becomes due 393

School districts—Where land is located in a common school
district not maintaining a high school and also in a
high school district, the common school district meeting
has power under 40.04 (6) to vote tax not exceeding 2(i
mills of the last state equalized valuation, and high
school district meeting has like power under 40.48 (1)

'  so that taxes of 40 mills could be voted against the land
for the operation of such schools 229

Schools; high school tuition tax—Property located in com
mon school district maintaining grades 9 and 10 as well
as 1 to 8, is not exempt from tax levied to pay non
resident high school tuition claims by 40.47 (6) or last
sentence of 40.47 (7) 134

Schools; high school tuition tax—Sec. 40.47 (6) does not re
lieve property located in an area which became part of
a union free high school district only at the end of the
school year 1946-47 from tax arising out of high school
tuition claims for said school year 110

Schools; high school tuition tax—Taxes for high school tui
tion under 40.47 (6) are for school purposes and pay
able on agricultural lands owned by the university board
of regents and used for other than experimental pur
poses 121
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TAXATION— (Continued) Page

Surplus funds—Accumulation of annual appropriations for
use in building a court house, unexpended funds in
county road and bridge fund raised by taxes under
83.065, reasonable funds kept as working balance, un
expended proceeds of taxes levied for parks under 27.06,
and funds set aside as insurance reserve under 59.07
(23) are not surplus funds on hand which county must
apply in reduction of tax levies 586

Taxicabs. See Automobiles and Motor Vehicles.

TOWNS

Bridge—Under 81.38 (1) contribution by the county is fixed
by the original petition of the town. There is no provi
sion for filing a subsequent or amended petition. Sec.
81.38 (7) prohibits city or village supervisors from vot
ing on such matters where cities and villages have not
availed themselves of provisions of 81.38 (6) 239

Clerk—Offices of town clerk and commissioner of metro
politan sewerage district not incompatible 6

Obstructions in nonnavigable waters—Town board has no
statutory authority to disturb or molest beaver occupied
houses or beaver dams 367

Trade practices. See Marketing and Trade Practices.
Transient merchant. See Peddlers.

TRAVELING EXPENSES

Youth service commission—Members not entitled to com
pensation for filling speaking engagements, but if they
perform duties assigned pursuant to 54.06 (10) and (11)
they may be reimbursed for expenses under 14.71 (2) 253

TRUST FUNDS

State board as trustee—State board of vocational and adult
education has authority to invest trust fund created by
ch. 514, Laws 1947, in accordance with sec. 320.01 189

TUBERCULOSIS SANATORIUMS

Maintenance charges—Under 50.03 (2a) person who has re
sided in state for 5 years or more in the aggregate prior
to admission to sanatorium is entitled to free care even
though his legal settlement in this state has been lost 80

Maintenance; streptomycin treatment—Cost of streptomycin
treatment for patient is part of the "necessary and rea
sonable expenses incidental to his care in such institu
tion" within the meaning of 50.07 (2), and should be
handled as other maintenance costs in determining per
capita cost used in annual adjustment between state and
counties pursuant to 50.11. This applies also to patients
receiving free care under 50.07 (2a) 280

UNITED STATES

Condemnation—United States has authority to condemn state
or publicly owned land for a proper purpose, and the
entire fee or any lesser portion may be condemned 251
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UNIVERSITY Page

Appropriations and expenditures—Appropriation made by
20.41 (1) (d) is not to be used for construction of new
buildings 248

Lands, conveyance to United States—Regents have authority
to convey land for a proper university purpose. The
United States has authority to condemn state or pub
licly owned land for a proper purpose, and the entire
fee or any lesser portion may be condemned 251

Taxes; high school tuition tax—Taxes for high school tuition
under 40.47 (6) are for school purposes and payable on
agricultural lands owned by the university board of
regents and used for other than experimental purposes 121

VENUE

Where laid—Venue of offense of taking and detention of
minors contrary to 340.55 is generally in county from
which minors were taken. Offense of contributing to de
linquency of child contrary to 351.20 may be prosecuted
in any county in which acts were committed resulting in
delinquency of child 401

Veterans. See Soldiers, Sailors and Marines.

VETERANS AFFAIRS, DEPARTMENT OF

Dependents of veterans, aid to—Department may extend aid
to family of deceased veteran for emergency aid or relief 118

Loans to veterans—Loan sought by female veteran "to com
plete husband's education" held not within purview of
45.35 {8b) 114

Loans to veterans—Residence requirements discussed 114

VILLAGES

Airports—Pursuant to 114.32, municipality acting through
state aeronautics commission as its agent, may con
struct airport project by force account without prior
bids provided that United States' share of costs does not
exceed $15,000 152

VITAL STATISTICS

Birth certificate—Local registrars have no authority to
record births occurring outside Wisconsin under ch. 69
except cases of adoption under 69.33 138

VOCATIONAL AND ADULT EDUCATION

Board of, as trustee—State board has authority to invest
trust fund created by ch. 514, Laws 1947, in accordance
with sec. 320.01 189

Local boards; powers—Local board does not have authority
to pay insurance premiums for hospital insurance for
members of its teaching staff 446

WATERS

Boundary—Game law violators on Wisconsin side of Missis
sippi river may be pursued and apprehended on Iowa
side of river but not onto Iowa islands or mainland or
slough entirely within Iowa 570
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WATERS— (Continued) Page
Obstructions—Town board has no statutory authority to dis

turb or molest beaver occupied houses or beaver dams 367

WEIGHTS AND MEASURES

Distance—Distance mentioned in 176.05 (9m) must be meas
ured from closest point on the line indicating the edge
of the real estate on which the school, church or hospital
is located and not from the school, church or hospital
building itself 192

Wisconsin retirement fund. See Pensions.

WORDS AND PHRASES

Agent—Definition in 189.02 (7), securities law, considered
and XXVIII Op. Atty. Gen. 80 reaffirmed 370

Entrance—As used in 159.09 (3) does not necessarily mean a
door. May be an archway between public hallway and
beauty parlor in a remodeled dwelling 166

Folio—Abbreviation "NW" for "northwest" in printing a
land description counts as but one word under sec.
271.17 (1), Stats. 94

Honorary deputy sheriff—The term "honorary deputy sher
iff" as used in 59.21 (8) is a title conferred only as a
compliment and carries no official duties or authority — 381

Inhabitants—The word "inhabitants" as used in 176.05 (21)
means population as ascertained from last federal cen
sus in accordance with 370.01 (27) — 28

Insurance on property—Insurance against loss resulting
from conversion, embezzlement or secretion of automo
bile by borrower in lawful possession is "insurance on
property" within the meaning of 115.09 (7) (f) 203

Licensed premises—Liquor may be sold on any part of the
premises as described in the liquor license under sec.
176.05 534

Pistol—"Air pistol" discharging .177 caliber slug by air
compression is not a "pistol" in the meaning of 340.69 236

Youth Service Commission. See Public Welfare Department.

ZONING

Power of county to regulate within city—County has no
power to regulate by zoning ordinances premises in any
city or village 621
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