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Counties—Appropnations and Expenditures—National
Forest Income—The portion of the national forest income
allotted for highway construction and maintenance is to be
expended under the supervision of county highway commit
tee pursuant to sec. 59.07 (22), Stats.
The portion of the national forest income allotted for the

benefit of public schools is to be used toward reduction of
the general county tax levy required for common school aids
under sec. 40.87 (4) (a), Stats.

January 3, 1947.

Allen C. Wittkopf,
District Attorney,

Florence, Wisconsin.

You have asked how and when a county board is to dis
burse the portion of national forest income received by it
pursuant to sec. 20.07 (10) of the statutes.
The directions as to method and time of distribution of the

national forest income which are contained in sec. 20.07 (10)
are addressed to state officials and apply only to distribution
of such funds from the state treasury to the various counties.
The directions as to how the funds shall be further dis

tributed after they have been paid to the county are con
tained in sees. 59.07 (22) and 40.87 (4) (a) of the statutes.
These statutory provisions were enacted pursuant to the
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federal statutes which require only that the funds are "to be
expended as the state legislature may prescribe for the
benefit of the public schools and public roads of the county
or counties in which such national forest is situated." See

16 USCA §500.

Sec. 59.07 (22) of the Wisconsin statutes provides:

"School aid from forest income. In any year when the
national forest income to any county is less than five hun
dred dollars, the entire sum shall be used toward payment of
county school aid required under paragraph (a) of subsec
tion (4) of section 40.87 to school districts included within
national forest boundaries, but when such annual income
shall exceed five hundred dollars, then seventy-five per cent
shall be used for such school aid and the remainder shall be al
lotted to the county highway committee for construction and
maintenance of highways within or leading to national
forests."

Under the foregoing provision the 25 per cent which is
allotted for highway construction and maintenance, in the
event the income is over $500, is to be expended under the
supervision of the county highway committee rather than
turned over to the various towns.

The above quoted section also provides that the portion
allotted for the benefit of the public schools is to be "used
toward payment of county school aid" required under sec.
40.87 (4) (a). As pointed out in XXX Op. Atty. Gen. 115,
this does not result in the distribution of the forest income

as such among the various school districts, but rather in the
reduction of the tax levy required to be raised by the county
as a whole for common school aids under sec. 40.87 (4) (a).
The distribution of the common school aids is effected

pursuant to sec. 74.03 as a part of the treasurer's tax settle
ment.

BL
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Soldiers, Sailors and Marines—Department of Veterans
Affairs—Medical Service—Sees. 45.85 and 45.88, Wis. Stats.,
which authorize, director of department of veterans affairs
to provide medical and hospital treatment for veterans for
service connected diseases or disabilities do not authorize
him to employ the services of a private agency on a com
mission or brokerage basis for arranging and paying for
such treatment.

January 4, 1947.

Leo B. Levenick, Director,
Department of Veterans Affairs.

9

We understand that a privately organized agency known
as the Wisconsin Veterans Medical Service Agency has been
set up for the purpose of enabling returned veterans to ob
tain medical service from doctors of their choice. Its pro
posed schedule of fees has been approved by the veterans
administration and by the board of the department of veter
ans affairs.

You state that the plan of operation is as follows:

"The veteran calls upon the local doctor of his choice for
medical services. The doctor makes out a Service Agency
form which is forwarded to the agency here at Madison.
When this form is received at the oflSce at Madison it is as
certained whether the services are to be paid by the Veterans
Administration, by the Wisconsin Department of Veterans
Affairs, or by the veteran himself. When such decision has
been made the services are rendered and the doctor renders
his services to the agency on their prescribed form. The
agency adds 10% to the service charge, bringing the amount
up to the approved list, and bills this department for such
cases as come under our law. The Department of Veterans
Affairs, under this plan, will pay the agency one check at the
end of each month, which check includes all cases which the
department has assumed, such check made payable to the
Wisconsin Medical Service Agency. Upon receipt of pay
ment, the agency will then proceed to pay the individual
doctors the amount due them for their services."

We are asked whether the department of veterans affairs
may lawfully participate in such a plan.

Sees. 45.85 and 45.88, Stats., authorize the director of the
department of veterans affairs to provide for medical and
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hospital treatment for veterans for service connected diseases
or injuries but nowhere do we find any authority for employ
ing the services of an agent or broker to act as an inter
mediary in supplying such services or in acting as a dis
bursing agency for the state in paying for such services.

State departments and officers have only such powers as
are expressly granted to them or are necessarily implied, and
any power sought to be exercised must be found within the

four corners of the statute under which the agency proceeds.
American Brass Co. v. State Board of Health, 245 Wis. 440.
The mere fact that the employment of an outside agency

will decrease the work of a state department does not give
rise to powers which are not otherwise to be found in the
statute, and you are therefore advised that the powers of
the director of the department of veterans affairs to furnish
medical and hospital care under sees. 45.35 and 45.88 are
to be exercised directly by the director or his deputies and
may not be delegated on a commission or brokerage basis
to a private agency or institution.
WHR

Automobiles and Motor Vehicles—Motor Vehicle Depart
ment—State Treasurer—Safety Responsibility Act—Se
curity Deposits—State treasurer is mere custodian of se
curity deposits placed with him under sec. 85.09, Stats. The
form and amount of the security deposited is determinable
by the commissioner of motor vehicles. Return of the se
curity is to be made by the treasurer upon proper authoriza
tion by said commissioner. Application of deposit to pay
ment of judgments is to be effected through ordinary court
processes.

January 6, 1947.
John M. Smith,

State Treasurer.

An opinion has been requested as to the handling of se
curity deposits made under the motor vehicle safety re
sponsibility act, sec. 85.09, Stats. We are informed that
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these deposits as delivered to the state treasurer are in vari
ant form, including among others bank drafts, bank money
orders, personal checks, certified checks, war savings stamps
and cash.

Your primary concern is whether the cash, checks, money
orders, drafts and other cash items are to be treated as state
funds subject to deposit in the bank and the regular proce
dure of withdrawal by warrants of the secretary of state
upon vouchers of the motor vehicle department. We fail to
find anything indicating that, as you suggest, such was the
intention of the legislature. There is nothing in sec. 85.09
or elsewhere in the statutes that either authorizes or permits
it. Had such been the intention some language permitting
the same would have been used. It may be that the legisla
ture had reasons for not doing so. In any event in the ab
sence of something to that effect this statute cannot be
viewed as providing that these deposits shall be treated and
handled as state funds.

Sec. 85.09 (10), Stats., specifically says that the security
deposits made in compliance with that section "shall be
placed by the commissioner in the custody of the state treas
urer." Accordingly when the state treasurer receives them
upon transmittal by the motor vehicle department, as this
statutory language necessarily implies is his duty, they come
into his possession by virtue of his being the state treasurer,
but solely for the purposes of custody. This is far from mak
ing them state funds. They remain private property that is
put in his official custody for only the prescribed purposes
that are set out in this statute.

Art. VIII, sec. 2 of the Wisconsin constitution specifically
precludes any money from being paid out of the state treas
ury "except in pursuance of an appropriation by law." Were
these deposits state funds they would then be subject to this
prohibition. But, in any event, whenever a special fund is
set up in the state treasury the legislature has expressly pro
vided therefor. As illustrative see ch. 25 and sees. 20.491
and 66.90 Stats. There being no similar provision it must
be concluded that such was not the way the legislature in
tended to handle these funds.

Sec. 25.20, Stats., says that all moneys in the state treasury
not designated as belonging to a fund go into and constitute
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the general fund. Were these security deposits a part of the
state funds then they would become a part of the general
fund. But as previously pointed out they are not state funds
in the sense that these words mean funds in which the state

has a proprietary interest. They are not in the state treasury
but merely in the custody of the state treasurer as an official.
Furthermore, as funds in the state treasury and part of the
general fund they would be subject to investment by the
commissioners of public lands under sec. 14.67, Stats., which
would be inconsistent with being "in the custody of the state
treasurer."

It is our opinion that security deposits made under sec.
85.09, Stats., are not to be treated as state funds but re
tained by the state treasurer in his own custody. The details
of just how he shall effectuate such custody are for the state
treasurer to determine. As we view the matter the state

treasurer is merely the custodian and his duties of receiving,
safely keeping, and at the proper time disbursing or deliv
ering the property deposited are ministerial only. The na
ture of the relationship of the state treasurer to these de
posits is the same as that in respect to other deposits of se
curities or cash in his official custody by insurance com
panies, etc. See XXXV Op. Atty. Gen. 117. His relationship
to these deposits is similar to his position in respect to the
moneys of the state life fund under sec. 210.05 (2), Stats.,
and in respect to the annuity board funds. See XXII Op.
Atty. Gen. 365. He holds the funds in trust for the purposes
specified.

The next consideration is as to how the state treasurer is

to perform his functions as such custodian. His duties and
powers in receiving, keeping and disbursing or delivering
them are those of a mere custodian and as set forth in this
statute. Subsec. (5) of sec. 85.09, Stats., specifically makes
the amount of security to be deposited a matter for the com
missioner of motor vehicles to determine. The language in
subsec. (9) that the security which must be deposited "shall
be in such form and in such amount as the commissioner may
require," not only commits to the commissioner the amount
of the security to be deposited but the form in which it shall
be. Subsec. (10) states that the property deposited as se
curity shall be placed "by the commissioner in the custody of
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the state treasurer." Therefore, the commissioner is the one
to prescribe the amount and form of the security deposit, and
in our opinion when he has accepted a deposit and transmits
it to the state treasurer it is the duty of the latter to accept
and receive the same r^ardless of what may be its form.

Having received the security deposit the duty of the treas
urer then is to keep it safely in order to carry out the pur
pose of the deposit. Subsec. (10) of sec. 85.09, Stats., speci
fies that such deposited security "shall be applicable only to
the payment of a judgment or judgments rendered against
the person or persons on whose behalf the deposit was made,
for damages arising out of the accident in question." Such
Of said deposits as are transmitted to and received by the
treasurer that are in a form other than cash, or what is
usually treated as the equivalent thereof, may be kept by
him in that form. He can then deliver them in kind when his
official custody is ended. But such items as bank checks,
drafts, money orders, personal checks and the like which
are cash items are not susceptible of retention in that form
and should be converted into cash. This may be effected by
depositing all the cash and cash items with a bank in a trust
account for the purposes of sec. 85.09, Stats., in the name of
the state treasurer subject to withdrawal by checks signed
by such official. In this way security deposits will be safely
kept and in a form adaptable and available at all times to
carrying out the purpose for which deposited. Not only is
this a way which effectuates safekeeping of such liquid se
curity but it is the usual method and one that is reasonable
from a businesslike standpoint for it furnishes a method
of easy transmission of such deposits when the occasion
arises. To keep such items in cash and make return in that
form would be both cumbersome and contrary to usual busi
ness practice. But the statute is entirely silent as to how
such application shall be made. However, the subsection
does provide for the disposition of the deposited security in
all other caseSi It expressly requires the return thereof
whenever the commissioner has been-furnished with evi

dence satisfactory to him that the requirements specified
for such return are met. The statute gives the treasurer no
power of decision in respect to return of the deposit but re
poses the determination thereof solely in the commissioner.
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As both the state treasurer and commissioner of motor ve

hicles have only such powers as are given them by the stat
utes and there is no provision giving them power or au
thority to apply the deposited security to judgments, neither
of them has any such power.

In our opinion whenever the commissioner of motor ve
hicles in due form notifies the state treasurer that satisfac

tory evidence has been furnished to him of a release, a final
adjudication of non-liability, a warrant for confession of
judgment, an agreement for payment, or the passage of the
time specified without the commencement of legal action for
damages, the treasurer has no discretion but must act there
on and forthwith effect a conclusion of the deposit by return
ing the same. If the deposit was in property susceptible of
being kept in kind then it is returned by a delivery thereof.
To the extent it was not, but in cash items, return would

be made by remittances in the form of a bank check or other
appropriate medium.

There remains consideration of how application is to be
made of a deposit to any judgment or judgments recovered.
As previously pointed out there is nothing in the statutes
giving anyone power or authority to act in this respect.
However, sec. 85.09 (10), Stats., expressly says that these
deposits are to be placed in the custody of the treasurer so as
to be applicable to any judgment recovered. This statute
containing provisions covering disposition in all other in
stances and placing the determination thereof in the com
missioner, it is to be construed as not authorizing either
the treasurer or the commissioner to initiate application of
the deposit to judgments.

There are several considerations which may have moti
vated not giving such power or authority to these state of
ficials. When the deposit might be in the form of bonds,
stocks or tangible property, and as stated above the deposited
security may be in whatever form the commissioner is will
ing to accept as sufficient, considerable difficulty would be
experienced if the treasurer were to apply it in payment on
a judgment. The judgment might be considerably smaller
than the value of the deposited security, or there could be a
number of judgments requiring allocation or proration. The
only way would be to convert the deposited security into
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money. The state treasurer not only has no facilities for
doing this but is given no such authority by this statute.
There is also the possibility of the judgment being satisfied
during the interim involved in effecting application by the
state officials and the confusion that would result were the
payment made by them to the judgment creditor when not
entitled thereto or in the event of reversal on appeal.

It is our conclusion that in the enactment of sec. 85.09,
Stats., the legislature did not intend the state officials should
effect application of the deposit to judgments recovered, but
that such application was left to use of the ordinary court
processes such as garnishment, seizure on execution or by
court order, as may be appropriate. By that method the cus
tody of the treasurer is terminated in a way that fully pro
tects him and at the same time carries out the over-all pur
pose of sec. 85.09, Stats.
HHP
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Counties—Zoning Power—District Attorney—Duties—
Portion of sec. 59.97 (3), Stats., which provides that an
amendment to a zoning law referred to in said section "shall

not be passed except by a three-fourths vote of the county
board of supervisors" means a three-fourths vote of the
members of the board present at the meeting assuming the
existence of a quorum and not a three-fourths vote of the
entire elected membership of the board.

It is not mandatory under sec. 59.47 (3) that a district
attorney submit a question to the attorney general for an
opinion when requested to do so by the county board. The
district attorney should submit a question to the attorney
general for an opinion only when he feels he is unable to
arrive at a correct conclusion to any question before him and
feels it is necessary that he receive the advice of the attorney
general, or other circumstances exist which in the judgment
of the district attorney warrant his seeking the advice of the
attorney general. See also sec. 14.53 (3) relating to the
duties of the attorney general.

January 13, 1947.

Edwin M. Wilkie,

District Attorney,
Madison, Wisconsin.

In a recent communication from your office we are asked
for our opinion on two questions as follows:

1. Does that portion of sec. 59.97 (3) which provides that
an amendment to a zoning ordinance referred to in that sec
tion "shall not be passed except by a three-fourths vote of
the county board of supervisors" require a three-fourths vote
of the entire elected membership of the county board or is a
three-fourths vote of the members present sufficient?

2. Is it mandatory for a district attorney to submit a
question to the attorney general for an opinion when re
quested to do so by the county board of supervisors?

In our opinion the portion of sec. 59.97 (3) referred to
which reads that an amendment to a zoning ordinance men
tioned in said section "shall not be passed except by three-
fourths vote of the county board of supervisors" requires a
vote of three-fourths of the members of the county board
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present at the meeting, assuming the existence of a quorum
sufficient to enable the board to transact business, and not
three-fourths of the entire elected membership of the board.

This conclusion is arrived at on the authority of the case
of St. Aemiliamts Orphan Asylum V. Milwaukee County, 107
Wis. 80. There the supreme court held that a statute which
provided in effect that in any case in which the county con
tributes to the support of any child committed to any or
phan asylum said county may "by a majority vote of its
board of supervisors" remove said child from such institu
tion, required a majority of the members of the board of
supervisors present at the meeting, provided sufficient mem
bers were present to constitute a quorum, and not a ma
jority of all the members of the board as held by the trial
judge.

The applicable rules of law are stated and discussed at
considerable length in said case and it would extend this
opinion unduly to set them out or discuss them at length. In
arriving at its conclusion in said case, the supreme court
referred to and considered the effect of sec. 665, Stats. 1898,
which was the predecessor of sec. 59.04 (3). This disposes
of any argument which could be made against our answer
to your first question, based on sec. 59.04 (3) or sec.
59.02 (2). The latter subsection does not, so far as the
question here is involved, differ substantially from sec.
59.04 (3).

We also direct your attention to Missouri Pacific Ry. Co.
V. Kansas, 248 U. S. 276, 39 S. Ct. 93, 63 L. ed. 239, where
it is said that the provision of the federal constitution which
requires a vote of two-thirds of each house to pass a bill
over a presidential veto (art. I, sec. 7, ch. 2) means two-
thirds of the members present, assuming there is a quorum,
and not two-thirds of all the members. To the same effect

are the National Prohibition Cases (Rhode Island v. Palmer
et al.) 253 U. S. 350, 40 S. Ct. 486, 64 L. ed. 946; III Geo.
Wash. L.R. 17 at 32.

We now turn to your second question which we answer in
the negative. It is not mandatory that a district attorney
submit a question to the attorney general for an opinion
when requested to do so by the couniy board of supervisors.
The district attorney should submit a question to the at-
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torney general for an opinion only when he feels he is unable
to arrive at a correct conclusion to any question before him
and feels that it is necessary that he receive the advice of
the attorney general, or other circumstances exist which in
the judgment of the district attorney warrant his seeking
the advice of the attorney general.
The office of district attorney is created by sec. 4, art. VI

of our constitution but there is nothing in our constitution
which sets forth the nature of his duties. To a considerable

extent at least the duties of the district attorney may be
and are fixed by statute. State v. Couhal, 248 Wis. 247; 27
C.J.S. 388. Not only have we been unable .to find any statute
which makes it mandatory for a district attorney to submit

a question to the attorney general for opinion when re
quested to do so by the county board, but the only provisions
which we have been able to find negative the existence of
such duty.
The general duties of the district attorney are stated in

subsections (1) to (10) of sec. 59.47. Other duties are im
posed by other sections of the statutes. See XXV Op. Atty.
Gen. 549 at 562 and following. The subsection which specif
ically deals with his duties with respect to the county board
is subsection (3) of sec. 59.47 which provides in part that:

"The district attorney shall:
ttif * *

"(3) Give advice to the county board and other officers of
his county, when requested, in all matters in which the county
or state is interested or relating to the discharge of the of
ficial duties of such board or officers; * *

The duty to "advise" the county board means that the dis
trict attorney is the legal adviser of the board. In carrying
out this duty, the district attorney is required to exercise
legal skill and judgment. It is manifest that a district at
torney does not properly fulfill his statutory duty in cases
where, instead of considering and giving the county board
his opinion based on his best judgment on any question sub
mitted to him by the board, he simply relays the question
to the attorney general for his opinion. It is also evident
that if it were to be considered that it is mandatory for a
district attorney to submit a question to the attorney general
for opinion when requested to do so by the county board,
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the effect will be to bypass the district attorney, which will
as a practical matter operate in all such cases to nullify
the subsection referred to which makes it the duty of the
district attorney to give advice to the county board.
The question here under consideration, as well as certain

other related questions, has been discussed by the attorney
general in previous opinions. In an opinion appearing in
X Op. Atty. Gen. 741, it is said at page 741:

"It seems to me that the district attorney should insist
upon his prerogatives, among which is to-act as legal adviser
to the 'county board and other officers of his county.' Subsec.
(3), sec. 59.47. When the district attorney is satisfied in his
own mind as to the law on any question arising in connection
with the official duties of county officers, he should advise
them thereon and should refuse any request from them to
counsel with the attorney general unless the district attorney
perceives sufficient reasons which to him warrant conferring
with the attorney general."

In a subsequent opinion appearing in X Op. Atty. Gen.
1014, it is also said at page 1015:

"Before taking up these questions, I avail myself of this
occasion to say:

(die * ift

"(4) That county officers are entitled to the district at
torney's advice, but they are not entitled to the attorney gen
eral's opinion, and when the district attorney is satisfied in
his own mind that he has correctly advised or can correctly
advise a county officer upon any official matter submitted,
the district attorney should decline to submit that matter to
this office and should insist that the county officer content
himself with the opinion of his statutory legal advisor or
seek advice elsewhere on his own account.
"(5) That it is not fair to the attorney general nor to

the district attorney for the latter to be made a mere mes
senger or interrogator for county officials or others to the at
torney general, and that to permit such practice is to cheapen
and belittle the high and important office of district at
torney * *

We recognize the duty imposed upon the attorney general
to "consult and advise with the district attorneys when re
quested by them in all matters pertaining to the duties of
their office." Sec. 14.53 (3), Stats. However, as stated in an
opinion of the attorney general appearing in XI Op. Atty.
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Gen. 242, the district attorney should seek counsel from the
attorney general (p. 244):

"* * * when he feels the need of it, and should refuse to
submit questions, * * * merely because he is asked to submit
those questions. If he is satisfied that he knows the answer
to a question which arises in the administration of county
affairs, he should refuse to put the question to this office, ex
cept in unusual cases or where the circumstances rather
compel such a course."

There are, of course, certain other principles which should
be observed in connection with the relation between the at

torney general and district attorneys which appear in
XXVIII Op. Atty. Gen. and following but it is not here nec
essary to elaborate upon them.
WET

Counties—Agricultural Lime—Section 59.08 (18), Stats.,
gives county board power to sell agricultural lime produced
by it to a federal agency at cost under agreement whereby
the federal agency will in turn sell all said lime to farmers
at cost.

January 16,1947.

Howard W. Eslien,

District Attormey,
Oconto Falls, Wisconsin.

In your letter of January 6, 1947 you ask our opinion as
to whether a county may sell agricultural lime to an agency
of the federal government known as the production and mar
keting administration of the United States department of
agriculture for distribution to the farmers of Oconto county.
The plan is to sell agricultural lime produced by the county
to said federal agency at cost. Apparently farmers then will
order said lime from the federal agency. Delivery is to be
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made by the county to the farmers directly but the farmers
will pay the federal agency. The price will be identical to
that charged the federal agency by Oconto county.

The answer to your question is "Yes." The county board
has only such powers as are expressly conferred upon it or
which may be necessarily implied from those expressly
given. Dodge County v. Kaiser, 243 Wis. 551. The statute
which gives the county board power to enter into the trans
action outlined above is sec. 59.08 (18) which provides that
a county board shall have power:

"To provide for and engage in the manufacture, sale and
distribution of agricultural lime to be sold at cost to farmers
and to acquire lands for such purposes. All moneys received
from such sale shall be paid into the county treasury. For
the employment needed for such purposes preference shall
be given to the unemployed of the county. The county board
shall appropriate such sums as shall be needed to carry out
the provisions of this subsection."

Under the transaction proposed here, the county does
not sell the lime direct to farmers. However, that is not
necessary under the statute. The statute gives the county
board full power to provide for and engage in the manufac
ture, sale and distribution of agricultural lime to be sold at
cost to farmers. The "sale" first referred to does not neces

sarily refer to and need not be included in the transaction
by which the lime is sold to the farmer. They may be sep
arate and distinct transactions and a "sale" of agricultural
lime by the county board to A under an arrangement where
by A agrees to sell it to farmers at cost complies with the
statute.- This is in essence the kind of transaction involved

here and we are of the opinion the county board has author
ity to enter into it.

We assume that all the lime sold by the county to the fed
eral agency will be resold by it to farmers at cost. This is an
essential element of the transaction and the authority of the
county board to enter into it depends upon its existence.

The word "sale" as used in the second sentence of the fore

going subsection can refer to a sale to a third person for
purposes of resale to farmers on the basis above outlined a^*
well as a sale by the county direct to farmers.
WET
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Soldiers, Sailor's and Marines—Department of Veterans
Affairs—Grand Army Home for Veterans—Control and
management of the Grand Army Home for Veterans at
King is vested in the director of the department of veterans
affairs as statutory administrator, subject to the power of
approval of the board of managers of that home.
The board of managers of the Grand Army Home is a

policy forming body, advisory in nature, with authority to
carry out its policies solely through the statutory admin
istrator.

Files of the home transferred by the adjutant general,
former administrator, to the director as new administrator
are properly in his possession.
Budget estimates for the Grand Army Home for Veterans

should be prepared by the department of veterans affairs.

January 17, 1947.

C. A. Dawson, Chairman,
Board of Veterans Affairs,

Wisconsin Department of Veterans Affairs.

You state that the board of managers of the Grand Army
Home for Veterans at King, Wisconsin, has passed certain
resolutions and regulations concerning the management of
the Grand Army Home and directing the director of the Wis
consin department of veterans affairs to transfer certain
records and files in his possession to the commandant of
such home.

You request a definition of the respective powers and
duties of the director of the department of veterans affairs
and the board of managers of the Grand Army Home for
Veterans at King, as provided by the applicable statutes of
Wisconsin for 1945. The applicable portions of the statutes
read as follows:

"45.07 (1) There is created a board of managers of the
Grand Army Home for Veterans located at King. The said
board shall be composed of 5 ex officio members, the adjutant
general, the state surgeon, the chief quartermaster, the de
partment commander of the Grand Army of the Republic
and the department commander of the United Spanish War
Veterans, and 4 persons appointed by the governor for
terms of 6 years. All such appointive members shall be mem-
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bers of the Grand Army of the Republic, the Women's Relief
Corps, the United Spanish American War Veterans or aux
iliary, the American Legion or auxiliary, the Veterans of
Foreign Wars or auxiliary or the Disabled American War
Veterans or auxiliary. Before making such appointments,
the governor may request the Wisconsin Department of the
Grand Army of the Republic and the other organizations
above mentioned to submit the names of no less than 2 per
sons whom they recommend for such appointments, which
recommendations shall be given consideration by the gov
ernor, but he shall not be confined in making appointments
to the persons so recommended. No member of said board
shall be compensated by the state for his services as such
member, but shall be reimbursed the actual and necessary
expenses incurred in the discharge of his duties."
"45.37 (1) The director of the Wisconsin department of

veterans' affairs with the approval of the board of managers,
shall operate and conduct the Grand Army Home for Vet
erans and employ such officers, nurses, attendants and other
employes as may be necessary for the proper conduct of the
said home.

«« * *

" (5) It shall be the duty of the director with the approval
of the board of managers, to cause to be kept a true and ac
curate account of the disbursements of all moneys derived
from all sources for said" home, and annually to make report
in writing to the governor, giving a true and itemized ac
count in such form as he may require or prescribe, of all ex
penditures made of moneys appropriated or in any manner
derived from the state, and also of the names and number
of members of the home, the date of admission, time of oc
cupancy, age and residence of each, the regiment, company,
battery or other similar organization in which such member
served, or of the person on account of whom such member
was admitted to the home, and also the names, number and
salaries of the officers, employes and" laborers employed in
said home, and the fund from which they are paid, and also
the total amount of the receipts and expenditures of the
said Grand Army Home for Veterans, and such other detail
pertaining to or affecting expenditures for its maintenance
or benefit, as may be required by the governor. Such re
port shall cover the period of the fiscal year ending June 30,
and be submitted on or before September 1 of each year.
"(6) The members of the board of managers of the

Grand Army Home for Veterans shall, not less than 4 times
in each year, visit the said home and shall carefully examine
into the management of said home, its system of accounts
and of keeping books and the methods of purchase of sup
plies therefor, and the manner of their issuance and expendi
tures, and care and keeping of the members of said home,
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the provisions made for the comforts of such members, their
treatment by officers and employes, and such other details of
of the management of the said home as they may deem
proper to inquire into and as shall be thought likely to pro
mote the objects for which the same is maintained; and they
shall make full report thereon to the governor, with their
recommendations upon any of the matters which they are
herein enjoined to investigate. It shall be the duty of the
director and the officers and employes of said home to fa
cilitate such examination and inquiries by disclosing all
facts in relation to the same, and exhibiting all books, papers
and vouchers affecting the expenditure of moneys."
"20.036. Wisconsin department of veterans' affairs. There

is appropriated to the Wisconsin department of veterans'
affairs:

«« * *

"(7) Grand Army Home For Veterans. From the gen
eral fund, for the Grand Army Home for Veterans:

"♦ ♦ *

"(f) Annually, beginning July 1, 1943, for a period of
10 years, all moneys received by the state from the federal
government as aid for veterans of any war or military ex
pedition of the United States who have been admitted to and
are cared for at the Grand Army Home for Veterans as a
nonlapsible appropriation, to be used by the board of man
agers of the Grand Army Home for Veterans exclusively
for the erection of a modern building or buildings or ade
quate housing facilities, inclusive of such other land as may
be necessary therefor, and equipment at said home to re
place the present inadequate and dangerous housing ac
commodations."

Summarizing the above statutes:
Sec. 45.07 created the board of managers.
Sec. 45.37 (1) states that the director, with the approval

of the board of managers, shall operate and conduct the
home.

Sec. 45.37 (6) outlines visitorial duties of the board of
managers and directs the board to report to the governor
with recommendations.

Sec. 20.036 appropriates all funds for the operation of the
home to the department of veterans affairs.

Sec. 20.036 (7) (f) states that one specific item of such
appropriation is to be used by the board of managers ex
clusively for the construction of buildings and purchase of
additional land.
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An inspection of the foregoing statutes reveals at the
outset that there is no statutory definition of the powers and
duties of the board of managers such as is customarily made
in the case of all other state boards and commissions. Neither

is there an accurate description of the powers and duties
in regard to the Grand Army Home of the director of the
department of veterans affairs.

It is elementary that any administrative agency has only
such powers as are expressly conferred upon it by statute.

"* * * No proposition of law is better established than that
administrative agencies have only such powers as are ex
pressly granted to them or necessarily implied and any
power sought to be exercised must be found within the four
corners of the statute under which the agency proceeds.
* * *" American Brass Co. v. State Board of Health, 245
Wis. 440, 448.

The only powers conferred upon the board of managers
by the foregoing statutes are: (1) Power to approve the ac
tions of the director; (2) power to visit the home and re
port to the governor with recommendations; (3) power to
use the appropriation in sec. 20.036 (7) (f), for building
facilities and purchasing land.

The powers and duties conferred upon the director are:
(1) The power to operate and conduct the Grand Army
Home and employ such officers, nurses, attendants and other
employes as may be necessary; (2) to keep an annual ac
count and make an annual report to the governor.

It is obvious that the foregoing statutes do not clearly
outline and distinguish between the duties of the board of
managers and the director. The crux of the whole matter

is the interpretation of the phrase "the director * * * with
the approval of the board of managers, shall operate and
conduct the Grand Army Home," as this is the only provi
sion of the statutes which confers any substantial powers on
either the board or the director.

In interpreting this provision it is necessary to consider
its history and the history of the Grand Army Home in order
to determine just what powers the legislature intended to
vest respectively in the board and in the director.
The present Grand Army Home was originally operated

by a private non-stock, non-profit corporation, organized
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March 10,1887 with the title "Board of Trustees of the Wis
consin Veterans' Home" for the purpose of maintaining the
veterans' home. Members of this corporation were the
members in good standing of the Grand Army of the Re
public for the Wisconsin Department. Since its inception
this home has received support by appropriations from the
state legislature. Laws 1887, ch. 513, sec. 1; sec. 1529a,
Stats. 1898, et seq. The home continued to be managed by
this private corporation through the year 1915. Sec. 1529a-l,
subsec. 4, Stats. 1915, provided in part:

"The state board of control, * * * shall, * * * cause the said
Wisconsin Veterans' Home to be visited by a committee of
at least two of the members of such board * * *. But this
section shall not give to the said state board of control any
power of direction or any authority to interfere with the
management of the said home by the said board of trustees
thereof, established and provided in accordance with the ar
ticles of organization and by-laws thereof; » » '« >»

By ch. 68, Laws 1917, sec. 1529a, later renumbered sec.
45.07, Stats. 1917, was amended to read as follows:

"(1) The department commander of the Grand Army of
the Republic for the department of Wisconsin and six per
sons appointed by the governor shall constitute and shall
be known as 'Board of Managers of the Wisconsin Veterans'
Home.' Said board shall have the control and management
of the veterans' home located at Waupaca, Wisconsin. * * *"

By this enactment, the legislature in effect divested the old
board of trustees of control and management of the home
and expressly conferred such control and management upon
a state board appointed by the governor. This board con
tinued to have the control and management of the home
until 1929.

By ch. 514, Laws 1929, several changes were made:

1. The name of the home was changed to "The Grand
Army Home for Veterans."

2. The old board of managers of the Wisconsin Veterans'
Home was abolished.

3. The appropriations previously made to the board of
managers for the conduct of the home were given to the
adjutant general for the conduct of the home.
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4. There was created a new section 45.07 (1) which pro
vided : "There is created a board of managers of the Grand
Army Home for Veterans located at Waupaca * * *" and
this section continued to designate the manner of choice of
the board in a form similar to sec. 45.07 (1), Stats. 1945.

5. A new section 45.08 (1) was created which provided:
"The adjutant general with the approval of the board of
managers in matters of general policy, shall operate and con
duct the Grand Army Home for Veterans. * *

6. Sec. 45.08 (4) was amended so that the visitorial duties
at the home, formerly imposed upon the state board of con
trol, were now imposed upon the members of the new board
of managers of the Grand Army Home for Veterans.
Ch. 514, Laws 1929, sec. 5, closes with the following state

ment:

"Section 5. The transfer of the conduct of the Grand
Army Home for Veterans from the present board of man
agers of the Wisconsin Veterans' home to the adjutant geU'
era? shall take effect October 1, 1929. * * *"

The general tenor of ch. 514, especially the closing provi
sion in sec. 5, makes it unmistakably clear that the control
and management of the Grand Army Home which had been
originally vested in a board of trustees of that home, trans
ferred in 1917 to a statutory board of managers of that
home, had, by ch. 514, been transferred not to the new board
of managers, but to the adjutant general, subject to the ap
proval of the new board.
The adjutant general was vested with the operation and

conduct of the home until 1945. By ch. 580, Laws 1945, the
previous section 45.08 (1), which had vested operation and
conduct of the home in the adjutant general, was renum
bered 45.37 (1) and amended to read:

"45.37. Veterans' home; management; who entitled to
maintenance and burial. (1) The director of the Wisconsin
department of veterans' affairs with the approval of the
board of managers, shall operate and conduct the Grand
Army Home for Veterans and employ such officers, nurses,
attendants and other employes as may be necessary for the
proper conduct of the said home."

The only interpretation which can be given to this amend
ment is that it transferred to the director of the department
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of veterans affairs such powers and duties in regard to the
home as had been previously exercised by the adjutant gen
eral as described above. The effect of this statute is to make

the director the statutory administrator of the home, suc
cessor to the adjutant general, to the old board of managers,
to the original board of trustees, with full power of man
agement and control except as limited by the power of ap
proval vested in the board of managers.

The principal remaining question is then to determine
what is included in this power of approval.

In our opinion the power to approve of necessity includes
the power to withhold approval and may be properly con
strued as authority to approve or disapprove not only par
ticular acts or procedures but failure to act or proceed in
accordance with any specified policy. Viewed in this light
the board of managers is a policy making body with the au
thority to enforce its policies. It may, consistently with the
statutes, dictate the general principles which shall govern
the administration and operation of the home. The statutes
have authorized it no employes, and have given it no appro
priation in its own name but only the right to use the ap
propriation set forth in sec. 20.036 (7) (f).

The director of the department of veterans affairs is by
statute made the administrator of the home and the sole

agent through which the board can carry out its policies. In
simple language, the board can tell the director what to do,
but not how, or through whom to do it. The manner of per
formance is vested in the discretion of the director. We

direct attention at this time to the fact tha"; prior to 1945
the adjutant general, the statutory administrator of the
home, was also a member of the board of managers of that
home and sometimes served as president thereof. For this
reason he probably maintained no separation between those
records which he maintained in his capacity as administra
tor of the home and those which he maintained as president
of the board of managers of the home. Since his principal
responsibility in regard to the home was as administrator
rather than as president of the policy forming board, it
would seem presumptively that his records and files were
kept as such administrator and that such records and files as
he has turned over to the new administrator, the director of
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the department of veterans affairs, should remain in his pos
session.

Further, since the director of the department of veterans
affairs is a statutory administrator and the board of man
agers has no statutory authority for any employes of its
own, we are of the opinion that any attempt to create a
liaison officer who is not a member of the board of managers
to act as an agent between the board and the director must
fail. This is especially true when the person tentatively
designated as such liaison officer is a subordinate of the di
rector of the department of veterans affairs.
Some further question has been raised as to the duty and

authority to represent the Grand Army Home at budget
hearings. The appropriations for the home are made neither
to the board of managers nor to the director, but to the de
partment of veterans affairs. Accordingly, under the pro
visions of sees. 15.06 and 15.10 it would seem that the de

partment of veterans affairs is the proper agency to pre
pare the budget.
From the foregoing the inadequacy of the controlling stat

utes is readily apparent. Any clarification which would pro
vide for better coordination between the board, director, and
the department of veterans affairs can best be obtained from
the legislature.
RGT
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Airports—Register' of Deeds—Plans and specifications for

protection of an airport filed pursuant to sec. 114.135 (2),
Stats., need not be entered in tract index.

Register of deeds entering any instrument in a tract index
is entitled to the fee provided in sec. 59.57 (1) (b), Stats.

January 23, 1947.

Henry E. Steinbring,
Distnct Attorney,

Eau Claire, Wisconsin.

You state that the city of Eau Claire, in compliance with
sec. 114.135 (2), Stats., intends to file with the register of
deeds plans and specifications for the protection of a muni
cipal airport, and inquire (a) whether such plans must be
entered in the tract index maintained pursuant to sec. 59.55,
and (b) in the event the city requests that the plans be so
entered against every parcel of land affected, whether the
register of deeds is entitled to make a charge for such entry
under sec. 59.57 (1) (b).
Your first question is answered in the negative.
Sec. 114.135 (2) states that the plans and specifications

therein mentioned may be filed with the register of deeds
without charge.

Sec. 59.55 (1) states in substance that the register of
deeds shall keep a tract index in which he shall enter the
volume, class of records, and page upon which any deed,
mortgage or other instrument affecting the title to or men
tioning such tract shall be recorded or entered.

It is clear that the plans and specifications which have
been filed have not been recorded. The question then re
mains whether the plans have been entered within the mean
ing of sec. 59.55 (1) in any volume in the office of the regis
ter of deeds. In our opinion they have not. While it is true
that sec. 59.53, Stats., requires the maintenance of a gen
eral chronological index in which every instrument recorded
or filed must be entered, the context in which the term

"entei'ed" is used in sec. 59.55 (1) indicates clearly that it
refers to entry in a volume of records, or in a volume of ab
stract entries of certain filed instruments prepared pursuant
to sec. 59.54, Stats., and not to entry in a general index.
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Referring to the type of instruments to be entered in the
tract index, sec. 59.55 (1) states that the register shall des
ignate "mortgages by the letter M, deeds by the letter D,
and miscellaneous by the abbreviation Mis., and the register
of attachments, sales and notices by the letter R." Sec. 59.54
provides for entering in a volume abstracts of three classes
of instruments which have been filed, that is, writs of at
tachment, certificates of sales, and notices of Us pendens.
Applying the principles of ejusdem generis and expressio
unius est exclusio altenus to the construction of these two

provisions, we conclude:
1. That the entry referred to in sec. 59.55 (1) is entry in

a volume of records which sets forth the substance of the

instrument verbatim or abstracted and not entry in the
index referred to in sec. 59.53.

2. Since sec. 59.54 specifically describes certain filed in
struments which are to be entered in a volume of records,
all other filed instruments not so described are of necessity
excluded.

This conclusion is in accord with our prior opinion in
XXVII Op. Atty. Gen. 385 in which it was held that plans
and specifications for a sewerage system filed in the office
of the register of deeds need not be entered in the tract
index.

Your second question is answered in the affirmative. At
tention is directed to the fact that the filing of plans and
specifications under sec. 114.135 (2) creates a restriction
or servitude upon the premises therein named for which
the owner may recover compensation if he acts within 6
months. While the statute provides that the owner must
be given notice of the filing of the plans and specifications, a
purchaser from such owner may have no notice of these re
strictions unless they are entered in the tract index. If in
good faith, for the purpose of providing notice to such pros
pective purchaser, the municipality requests the register of
deeds to enter the plans and specifications in the tract index
against all property involved, we feel that the conclusion is
inescapable that the register is entitled to the fee specifically
provided by sec. 59.57 (1) (b), Stats.
ROT
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Taxation—Counties—Schools and School Districts—Com

mon School Tax—The words "previous school year" in see.
59.075 (1), Stats., refer to the school year ending in the
spring or summer immediately before the November meet
ing of the county board also referred to in said subsection.

There is no specific date fixed by statute at the present
time by which the certificate of the county or city superin
tendent of schools referred to in sec. 59.075 (2) must be
made and delivered as therein provided. Such certificate
should be made and delivered to the county clerk as soon as
possible in advance of the November meeting of the county
board and preferably early in October.

January 23, 1947.

Larry D. Gilbertson,

District Attorney,
Black River Falls, Wisconsin.

You ask for our opinion on two questions as follows:
1. To what year does "the previous school year" in sec.

59.075 (1) refer?
2. At what time shall the report required by sec. 59.075

(2) be made?

The words "for the previous school year" were inserted
in sec. 59.075 (1) by ch. 435, Laws 1945, which also amended
sec. 40.87 (1). These words refer to the school year ending
in the spring or summer immediately before the November
meeting of the county board also referred to in sec.
59.075 (1). This is the administrative interpretation adopt
ed in the office of the state superintendent of public instruc
tion after the enactment of ch. 435, Laws 1945, and the lan
guage of the statute clearly justifies such construction.

There is at the present time no specific date fixed by statute
by which the certificate of the county or city superintendent
of schools referred to in sec. 59.075 (2) (which we assume
is what you mean by your reference to "the report" in your
second question) must be made and delivered as therein
provided.
The statute states the county or city superintendent of

schools, as the case may be, shall make the certification called
for "at the time of the other certification." The certificate
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last referred to is::the certificate of the state, superintendent
of public instruction mentioned in subsection (4) (a) of sec.
40.87. There is no definite time fixed for making said latter
certificate, but the state superintendent usually makes and
has it in the hands of the various county clerks as early in
October of each year as possible following his receipt of a
certificate showing equalized valuations from the depart
ment of taxation.

Likewise, the certificate of the county or city superin
tendent of schools under sec. 59.075 (2) should be made and
delivered to the county clerk as early as possible in advance
of the November meeting of the county board and preferably
early in October.. It is essential that this be done as early
as possible so that the others mentioned in said subsection
who must do certain acts following the certification made by
the county or state superintendent will have ample time in
which to. do them, so that the matter can be laid before the
appropriate county board at its annual November meeting
and a tax levied by said board as provided in said sec.
59.075 t2). Another reason why said certificate of the
county or city superintendent of schools should be made
and delivered as early as possible in advance of the Novem
ber meeting of the county board, as above indicated, is to
enable any county having to levy a tax as provided in sec.
59.075 (2) to include such item in its budget and to comply
with the Thomson Budget Law. Sec. 65.90.
WET
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Counties—Insurance—Group Insurance—County having
population of less than 250,000 has no power to pay all or
part of the insurance premiums on .a policy of group insur
ance issued to certain employes of the county which would
be in addition to wages paid said employes. Sec. 59.08 (14),
Stats., applies at present time only to Milwaukee county.
Question whether said section if applicable would authorize
county board to pay all or part of such premiums not de
termined.

January 25,1947.

Edward P. Herald,

District Attorney,
Oconto Falls, Wisconsin.

Your predecessor in office asked us for our opinion as to
whether a county has power to pay all or part of the insur
ance premiums on a policy of group insurance issued to cer
tain employes of the county, which would be in addition to
the wages paid said employes.

Three proposed plans were submitted. The first and third
contemplate that the county pay part of the premium. Under
the second, the county agrees to pay the premium to the
insurer and then deduct the amount thereof from the em

ploye's salary or wages, the amount to be deducted not to
exceed a stated amount each month.

A county has only such authority as is conferred upon
it by statute. It can exercise only such powers as are ex
pressly conferred by statute or which may necessarily be im
plied from the powers expressly granted. Spaulding v. Wood
County, 218 Wis. 224; Dodge County v. Kaiser, 243 Wis. 551.
In counties having a population of 250,000 or more, the

county board has power to provide for group insurance for
officers and employes of such counties and to make the neces
sary regulations therefor. Sec. 59.08 (14). This subsection
at the present time applies only in case of Milwaukee county.
Hence it is not necessary and we do not answer the question
whether said section if applicable would authorize the county
board to pay all or part of such premiums one way or the
other. We have been unable to find any other statute which
either expressly or by implication authorizes the county or
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any agency thereof to pay part or all of said insurance pre
miums. We therefore answer your question "No" and advise
you that in our opinion the county has no authority to agree
to pay all or part of the premiums as called for by the first
and third plans submitted.
We have not been furnished with enough facts to enable

us to express an opinion whether the county would have
power to participate in proposed plan number two. The
only information we are given is that the employer, that is,
the county, agrees to pay the required premium to the com
pany and to deduct the amount paid from the employe's wage
or salary, not to exceed a certain stated amount each month.
This would seem to indicate the county is a party to and is
bound in some degree at least to perform certain obligations
under the contract. If that is correct, it would also seem
questionable whether the county has power to enter into
plan number two. See XXX Op. Atty. Gen. 222 holding that
the county board of Brown county had no power to enter
into an arrangement which would provide group insurance
for county employes. There the plan contemplated that the
employes covered sign a payroll deduction card authorizing

the county to deduct from their salary an amount sufficient
to cover the amount of their premium. The proposed con
tract which was to be entered into between the county and
the insurer further provided that premiums were payable
solely by the employer, that is, the county, who was also re
quired to furnish certain reports to the insurer. The county
did not ultimately sustain the burden of paying such pre
miums but reimbursed itself from the amount deducted from

employes' salaries so it appeared that the county in that case

did not participate financially in the plan.
On the other hand, if plan two contemplates merely that

the county make the deductions at request of the employes
and pay them over to the insurer, another question might be
presented. See XXIX Op. Atty. Gen. 1.
WET



30 Opinions of the Attorney General

Co-operative Associations—Accountants—Upon the evi
dence submitted it does not appear that Co-operative Audit
ing Service, Inc., a Minnesota co-operative association, is op
erating in Wisconsin in violation of ch. 135, Wisconsin stat
utes.

January 29, 1947.

C. H Lichtfeldt, President,
Board of Accountancy.

You have inquired whether the Co-operative Auditing
Service, Inc., of Minneapolis, Minnesota, by reason of its
operations in the state of Wisconsin, is violating the provi
sions of ch. 135 of the Wisconsin statutes.

The organization was incorporated in January, 1935 as a
co-operative association under the provisions of the general
co-operative statute of Minnesota. The incorporators were
farmers, not accountants. Each incorporator represented
a farmers' co-operative association. It appears that the idea
of this co-operative originated with a group of creamery
associations, whose members were situated in localities

where it was difficult to secure the type of auditing and ac
counting services to fit their particular needs. It was be
lieved that if a large group of these farm organizations
could act together and retain full time accountants trained

in the field of co-operative agricultural marketing, it would
be possible to secure services which otherwise would not be
available.

Each member of the Co-operative Auditing Service, Inc.,
is a bona fide local co-operative association and no person,
association, or corporation is admitted to membership except
such an association. Each member is represented at the
meetings of the co-operative by a delegate selected accord
ing to its own choice. The board of directors and officers
are all farmers chosen from among the delegates.

The organization operates strictly upon a co-operative
basis. It does not furnish or offer to furnish auditing serv
ices to anyone other than its own members. It makes a uni
form charge for its services and these charges constitute its
gross income. After deducting all expenses of operation,
setting aside necessary reserves for future operations, the
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entire net income is distributed to the members annually on
the basis of patronage. The co-operative has no property
other than a small amount of office equipment, and no capital
from which dividends or interest are payable. The Co-op
erative Auditing Service, Inc., has its office in the building
of the Midland Co-operative Wholesale, 739 Johnson Street
N. E., Minneapolis, Minnesota, and maintains no other office,
although the articles and by-laws indicate that the main
office and principal place of business were to be at Wadena,
Minnesota.

The board of directors hires a manager who is responsible
to the board. The present manager, who has acted since the
organization of the company, is not a certified public ac
countant but is an accountant with considerable experience
who has devoted much of his life to co-operative enterprises.
He hires accountants who, generally, are not certified public
accountants, and trains them in the particular work of this
co-operative. The manager and his staff audit the books of
the members and render business advisory service in the
field of co-operative marketing and furnishing of farm prod
ucts and farm supplies. The audits furnished by the Co-op
erative Auditing Service, Inc. to its members are generally
made in its own name.

Oh. 135, Wisconsin statutes, relates to the state board of
accountancy, and sections 135.02, 135.03 and 135.06 provide
in part:

"135.02. A person shall be deemed to be in practice as a
public accountant, within the meaning and intent of this
chapter:
"(1) Who holds himself out to the public in any manner

as one skilled in the knowledge, science and practice of ac
counting, and as qualified and ready to render professional
service therein as a public accountant for compensation; or
"(2) Who maintains an office for the transaction of busi

ness as a public accountant, or who, except as an employe of
a public accountant, practices accounting, as distinguished
from bookkeeping, for more than one employer; or
"(3) Who offers to prospective clients to perform for

compensation, or who does perform on behalf of clients for
compensation, professional services that involve or require
an audit or certificates of financial transactions and account
ing records; or
"(4) Who prepares or certifies for clients reports of au

dits, balance sheets, and other financial, accounting and re-
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lated schedules, exhibits, statements or reports which are
to be used for publication or for credit purposes, or are to
be filed with a court of law or with any other governmental
agency, or for any other purpose; or
"(5) Who, in general or as an incident to such work, ren

ders professional assistance to clients for compensation in
any or all matters relating to accounting procedure and the
recording, presentation and certification of financial facts.

(<:je « 4c

"(9) Nothing contained in this chapter shall apply to any
persons who may be employed by more than one person, part
nership or corporation, for the purpose of keeping books,
making trial balances or statements, and preparing audits
or reports, provided such audits or reports are not used or
issued by the employers as having been prepared by a pub
lic accountant."

"135 03 * * *
"(3)* From and after December 1, 1935, no corporation

and no officer or employe thereof may lawfully practice in
this state as a public accountant either in his name, or as an
employe or under an assumed name, unless such person and
corporation has been granted by this board a certificate of
authority as a public accountant and unless such person or
corporation, jointly and severally, has complied with all
the provisions of this chapter, including annual registration
as herein provided."

"135.06 * * *

"(3) The board may issue certificates of authority to cor
porations to practice as public accountants who:
"(a) Upon passage of this act are corporations legally

organized under the laws of this state, with power to prac
tice as public accountants within the meaning of this chap
ter; and
"(b) On or before December 1, 1935, shall furnish satis

factory evidence to the board that such corporation was
legally incorporated under the laws of this state at the date
of taking effect of this chapter; and
"(c) Whose manager and whose board of directors shall

each have received either a certificate as a certified public
accountant or a certificate of authority to practice as a pub
lic accountant as provided in this chapter.

<(« 4: 4i)>

It is conceded that the Co-operative Auditing Service, Inc.
has not been granted a certificate of authority by the Wis
consin state board of accountancy and never was qualified
to receive such a certificate under sec. 135.06 (3) because it
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was never legally organized as a corporation under the laws
of this state, and its manager and board of directors never
received either a certificate as a certified public accountant
or a certificate of authority to practice as a public accountant
as provided in ch. 135, Wisconsin statutes.

The answer to your inquiry depends upon whether the
Co-operative Auditing Service, Inc. may be deemed to be a
"person * * * in practice as a public accountant" within the
meaning and intent of ch. 135, Wisconsin statutes, and
whether its members may be deemed to be "employers" with
in the meaning and intent of said chapter.

Sec. 370.01, subsecs. (1) and (12) provides:

"In the construction of the statutes of this state the fol
lowing rules shall be observed unless such construction
would be inconsistent with the manifest intent of the legis
lature ; that is to say:

"(1) All words and phrases shall be construed and un
derstood according to the common and approved usage of
the language; but technical words and phrases and such
others as may have acquired a peculiar and appropriate
meaning in the law shall be construed and understood ac
cording to such peculiar and appropriate meaning.

<(* « *

"(12) The word 'person' extends and applies to bodies
politic and corporate.

<(* ♦ *»»

A corporation by legal fiction is a person. Mihvaukee Toy
Co. V. Industrial Commission, 203 Wis. 493, 234 N.W. 748.
A corporation is for many purposes a juristic person. Mil-
brath v. State, 138 Wis. 354,120 N.W. 252. A corporation is
generally considered as a "person" within the meaning of
such word in statutes. State ex rel. Torres v. Krawczak, 217
Wis. 593, 259 N.W. 607. In the case of Norwich Pharniacal
Co. V. Abaly, 133 Wis. 530, 113 N.W. 963, it was held that a
general statute relating to parties to actions included cor
porations although the words "person" and "he" and similar
designations,-in their literal sense pointing to natural per
sons only, were used. See also: Vulcan Last Co. v. State,
194 Wis. 636, 217 N.W. 412, which held that in view of sec.
370.01 (12) a corporation was included within the provi
sions of sec. 103.18, Wisconsin statutes of 1925, which pro
hibited any "person" from attempting to influence a voter
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in the manner therein prescribed. In the case of Yakima
Fruit Growers Association, et al. v. Henneford, 182 Wash.
437, 47 P. (2d) 831, it was assumed that co-operatives were
included within the meaning of a statute granting a tax
exemption to certain "persons."
In view of sec. 370.01 (12) and the foregoing cases, it is

our opinion that the Co-operative Auditing Service, Inc. is
a person within the meaning of sec. 135.02, Wisconsin
statutes.

The articles of incorporation of Co-operative Auditing
Service, Inc., provide in part as follows:

"ARTICLE II.

"The purposes for which the association is formed are:
"(1) To arrange for the engagement of competent ac

countants to audit the books and prepare reports of said
audits to its members and render any and all necessary tech
nical help in promoting better accounting records for its
members.

((H:

"ARTICLE V.

"Any cooperative association of this or any other state is
eligible to membership when such cooperative association
shall have complied with the rules, regulations and by-laws
of this association.
"The membership fee in this association shall be the sum

of One Dollar ($1.00), payable in advance. There shall be
but one class of membership, namely, participating member
ship."

"ARTICLE VI.

"Membership in this association shall at once cease and
terminate when a member ceases to have audits made by the
association, provided, however, that in such event, the mem
ber shall be entitled to receive all such sums paid as mem
bership fee to the association, but without interest, and
then only upon the surrender of the certificate of member
ship duly endorsed to this association. Certificates of mem
bership are not transferable."

To "employ," according to Webster's dictionary, means:
"To make use of the services of; * * * to give employment to;
to entrust with some duty or behest * * *."
Under the facts submitted and the articles of incorpora

tion of Co-operative Auditing Service, Inc., the members of
said corporation appear to be its employers, as they make
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use of its services and entrust it with the duty of preparing
their respective audit reports.

Attention is now directed to the provisions of sec.
135.02 (9) of the statutes, which is quoted above. Under
this subsection Co-operative Auditing Service, Inc. would
not be prohibited from furnishing this auditing service to
its members, even though they were its "employers" if it
is a person who is "employed by more than one * * * corpo
ration, for the purpose of keeping books, making trial bal
ances or statements, and preparing audits or reports, pro
vided such audits or reports are not used or issued by the
employers as having been prepared by a public accountant."

After referring to this statute in Wangerin v. Wisconsin
State Board of Accountancy, 223 Wis. 179, 270 N.W. 57,
the court stated:

"A person may under contract act as bookkeeper for as
many persons or firms as he chooses. It is when he holds
himself out to the public as one skilled in the profession of
accounting that he comes within the statute. * * * Ch. 135
leaves the occupation of a bookkeeper untouched. A book
keeper can do anything now that he could do before the
chapter was enacted, except that he cannot represent him
self to be a public accountant. He can render the same serv
ice to his employers as any other accountant may render,
but it cannot be put before the public as work of a public
accountant or a certified public accountant. Ch. 135 deals
solely with the relation of the practice of accountancy to
the public, not to private individuals and firms. * *
(p. 187)

In Adams v. Fieges, 206 Wis. 183, 239 N.W. 446, the court
also held that a statute which prohibited representing one
self as an architect unless registered as such, does not
prohibit the performance of architectural services by one
not registered as an architect. The court previously took
the position that "the evident purpose of the statute was the
protection of the public from misrepresentation and deceit
and * * * its prohibition is no broader than is called for by
such purpose." Fischer v. Landisch, 203 Wis. 254, 234 N.W.
498.

A copy of one audit report prepared by Co-operative Au
diting Service, Inc., for one of its member associations has
been furnished. That report does not represent that it was
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prepared or issued by a certified public accountant or a pub
lic accountant; and no statement or evidence has been sup
plied which tends to prove that the member associations use
or issue the audits or reports prepared by Co-operative Au
diting Service, Inc., as having been prepared by a public
accountant. Since upon the evidence before us it appears that
the only activities engaged in by Co-operative Auditing
Service, Inc., consist of furnishing bookkeeping and auditing
services which are specifically excepted from regulation
under sec. 135.02 (9) and Wangerin v. State Board of Ac-
countancy, swpra, we cannot hold that said corporation is
operating in violation of the provisions of ch. 135, Wisconsin
statutes.

The conclusion reached in this opinion is based upon the
statement of facts as submitted; it is not to be extended by
inference or applied to any situation embracing different
or additional facts.

JRW

Courts—Clerk—Fees—Sec. 59.42, Stats., governs clerk's
fees in actions appealed from justice court to circuit court
or county court of Columbia county.
In actions in county court for Columbia county on change

of venue from justice court, clerk's fees are assessed in
accordance with circuit court practice when $100 or more
is involved and in accordance with justice court practice
when less than $100 is involved.

January 31, 1947.

William Leitsch,

District Attorney,
Portage, Wisconsin.

You ask (1) what clerk's fees are due on an action ap
pealed from justice court to the circuit court or county court
of Columbia county; and (2) what clerk's fees are due upon
an action in county court in Columbia county brought there
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upon a change of venue, pursuant to sec. 36, ch. 574, Laws
1919, created by sec. 2, ch. 511, Laws 1921, and amended by
sees. 2 and 3, ch. 381, Laws 1933.
You state that a claim has been advanced that the $2 fee

prescribed in sec. 306.02 (1) is the total clerk's fee on any
appeal from justice court.

Clerk's fees in circuit court are governed by the provi
sions of sec. 59.42 which, by its terms, applies to all causes
without any distinction because of the manner in which they
arrived in such court; i.e., the clerk is entitled to each named
fee for each service rendered regardless of how the cause
or action was initiated in circuit court, unless otherwise
provided by law, and there is no statute exempting actions
appealed from justice court.

While in our opinion the statute, sec. 59.42, is clear on its
face, the foregoing conclusion is reinforced by consideration
of the legislative history of the requirement for a $2 payment
which is now set forth in sec. 59.42 (40), sec. 306.02 (1),
and sec. 306.12 (1).

Sec. 306.02 (1) as contained in sec. 3754, R.S. 1878, read
in part as follows;

"* * * and the appellant must, at the time of presenting
such notice and affidavit to the justice, pay him his fees in
the action, together with one dollar for his return, and one
dollar for state tax; * *

Sec. 747, R.S. 1878, which is a forerunner of the present
section 59.42 governing the fees of the clerks of circuit
court, contains no provision for an advance payment of two
dollars.

Provision for such a payment was made by ch. 166, Laws
1887. Sec. 1 of this chapter provided in part:

"There shall be paid to the several clerks of the circuit
courts at the time of the commencement of each action
* * * or upon the filing of the original papers in any suit
or proceeding in said courts upon appeals from inferior
courts * * * or upon a change of venue * * * except in crim
inal cases, the sum of two dollars, in addition to the state
tax now required to be paid, which sum shall apply on the
clerk's fees in such case."

By sec. 3 of this same act, sec. 3754 (now sec. 306.02 (1))
of the statutes was amended to require the justice to collect
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in addition to $1 for the state tax "two dollars for clerk's

fees for the clerk of the court appealed to" and by sec. 4 of
such act sec. 3763, the present section 306.12 (1), was also
amended to require the justice to transmit the $2 collected
to the clerk of circuit court. This act shows on its face that

the $2 fee collected "shall apv^y on the clerk's fees in such
case" and there is no evidence of an intention that this was to

be the total fee in cases appealed from justice court. Sec. 1, ch.
166, Laws 1887 became sec. 747a., R.S. 1889, and continued
with little change of form until the passage of ch. 695, Laws
1919. Sec. 97 of this act amended the old sec. 747a to its

present form and renumbered it sec. 59.42 (40). In the
amendment the requirement that the sum shall apply on the
clerk's fees was stricken. Since ch. 695 was a reviser's bill,

the rule that no change in the law is intended by such a

bill unless such intention is expressly stated is applicable.

Accordingly, it is our opinion that the $2 referred to in
sec. 59.42 (40) are to be applied on the clerk's fees in the
case and that the $2 referred to are the same which must
be collected and transmitted by the justice of the peace under
sees. 306.02 (1) and 306.12 (1).

The same rule would apply in actions appealed to the
county court of Columbia county pursuant to the authority
granted by sec. 4, Laws 1919, ch. 574. That act, which pro
vided civil and criminal jurisdiction for the county court of

Columbia county and is herein referred to for brevity as
the "enabling act," provided in sec. 20:

"All costs, fees and disbursements shall be taxed and al
lowed the prevailing party in the same manner and to like
amounts as they are taxed and allowed in circuit court, ex
cept as herein otherwise provided. * * *"

The above opinion gives full consideration to the provi
sions of sec. 34 of the enabling act created by sec. 2, ch. 511,

Laws 1921, which will be further discussed in the answer to
your second question.

The answer to your second question concerning the
amount of clerk's fees to be charged in an action brought to

county court upon a change of venue from justice court de
pends upon whether the amount in controversy is more or
less than $100.
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The enabling act as originally passed, eh. 574, Laws 1919,
contains no provision for a change of venue from justice
court to county court of Columbia county. Neither does this
original act confer jurisdiction upon such county court of
civil actions where the amount in controversey is less than
$100. Provision for such change of venue was made by sec.
2, ch. 511, Laws 1921, which same act in sec. 1 conferred
jurisdiction of controversies where less than $100 was in
volved.

Sec. 2 of this act also added the following provision:

"Section 34. In every civil action involving less than one
hundred dollars and in all criminal prosecutions and pro
ceedings which under the general statutes are within the
jurisdiction of a justice of the peace, costs and fees shall be
taxed and allowed in the same amount as would be allowed
in justice court, except clerk's fees shall be taxed at a sum
not to exceed five dollars and the taking down of evidence
shall not be charged for or taxed."

While this provision on its face might seem to include ac
tions brought to county court on appeal from justice court,
in our opinion the act must be construed as a whole in view
of the purpose expressed in its title which is "conferring
civil and criminal jurisdiction on the county court of Colum
bia county." So construed, sec. 34 would apply only to ac
tions initially brought in county court or to actions brought
there upon a change of venue from justice court.
As applied to such actions, it seems clear from sec. 34,

supra, that in a civil action involving less than $100, only
such fees can be collected as could be collected in justice
court. Statutes relating to fees in justice court have no
provision equivalent to sec. 59.42 (40) providing for an
advance fee of $2 and hence none can be collected.

This conclusion is reinforced by the amendment to the
enabling act created by ch. 381, Laws 1933.

Sec. 2 of such amendment provides in part as follows:

"* * * And if when an action is originally commenced in
said county court, there be filed with the summons therein a
complaint the demand for judgment in which does not ex
ceed the sum of one hundred dollars exclusive of interest
and costs, then the plaintiff shall pay upon the filing of such
summons and complaint one dollar state tax, and need not
pay any clerk's fees * *
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Sec. 3 of such act provides that at the time of requesting
the removal:

* * the defendant * * * shall * * * pay to said justice
one dollar for state tax which said dollar such justice shall
transmit to the clerk of said county court with the papers
in the case, and upon receipt thereof such clerk shall file said
papers and enter said case in his records as a case in said
county court."

There is no mention in section 3 of payment of $2 to the
justice as a prerequisite to removing the case to county
court and, accordingly, the right of the clerk to such $2 can
only be determined from the other provisions of the enabling
act. Since by sec. 20 costs are taxed as in circuit court except
as in other cases provided, and since the only exception as to
clerk's fees is the exception created by sec. 34 for actions
involving less than $100, we are of the opinion that in all
actions involving more than $100, the fee created by sec.
59.42 (40) must be paid, and in all actions involving less
than $100, governed by sec. 34, it need not be paid.
RGT

State Board of Health—Public Health—Mental Health
Program—Under public law 487 of the 79th congress, the
Mental Health Act, the state board of health is the proper
agency to act as the "state mental health authority."

January 31, 1947.

Dr. Carl N. Neufert,

State Health Officer.

You have called our attention to public law 487 of the
79th congress, known as the National Mental Health Act,
and which provides for research relating to psychiatric dis
orders as well as aid in the development of more effective
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methods of prevention, diagnosis and treatment of mental
disorders. The allocation of federal funds to the various

states is to be made to the state mental health authority of
each state. According to section 3 (m) of the act:

" (m) The term 'State mental health authority' means the
State health authority, except that, in the case of any State
in which there is a single State agency, other than the State
health authority, charged with responsibility for adminis
tering the mental health program of the State, it means such
other State agency."

While the federal funds for this aid have not yet been ap
propriated, the United States public health service which is
the federal agency to administer the act, has requested you
to furnish it with a statement from the governor or at

torney general designating the state agency which under
state law would be considered the state mental health au

thority.
It.is to be noted under the terms of the federal statute

quoted above that the state health authority, which in Wis
consin would be deemed the state board of health, is the

agency in question unless it can be shown that there is some
other single state agency charged with the responsibility
for administering the mental health program of the state.

There are a number of statutes which have possible bear
ing on a mental health program in Wisconsin.

Sec. 36.227, Stats., provides in part:

"36.227. Psychiatric institute. (1) PART OF UNIVER
SITY ; EXCEPTION. The Wisconsin psychiatric institute
established under section 51.235 (excepting the Wisconsin
memorial hospital) shall be maintained as a department of
the university of Wisconsin.
"(2) PROPERTY. All property used by the Wisconsin

psychiatric institute (except real property used by said in
stitute, and except the property of the Wisconsin memorial
hospital) is transferred to the university of Wisconsin and
the board of regents shall hold such property for the use
of the institute.

"(3) OPERATION; DUTIES. The board of regents
shall house, equip and maintain as part of the university, the
Wisconsin psychiatric institute. The institute shall:
"(a) Investigate medical and social conditions which di

rectly or indirectly result in state care; develop and promote
measures to relieve and prevent the need of state care;
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undertake special education and training, and generally
seek by research and investigation to prevent conditions
which result in state care.

"(b) Render a specialized service to the state institutions
under the jurisdiction of the state department of public wel
fare, the superintendent of public instruction, and the state
board of health, such service to be available at all times to
said department, officer or board, and to the institutions
under their jurisdiction. Such state institutions are open to
the institute for research investigation.

<(sf! « «

"(d) Exercise the powers granted under section 51.235
provided that the transfer of any insane person from the
psychiatric institute to any hospital or asylum for the insane,
or from any other state or county institution under the
jurisdiction of the state department of public welfare to the
psychiatric institute, shall be made only by approval of said
department and the director of the psychiatric institute."

Sec. 46.03 relating to the state board of control (now the
department of public welfare) provides in part:

"46.03 General functions of the board. The said board
shall:

" (1) Maintain and govern the Mendota state hospital, the
Wisconsin psychiatric institute for the treatment of insane
persons, the Winnebago state hospital, the central state hos
pital, the state prison, and the state prison farms, the Wis
consin state reformatory, the Wisconsin home for women,
the Wisconsin school for boys, the Wisconsin school for girls,
the Wisconsin institute for blind artisans, the state public
school, the Wisconsin home for the feeble-minded, the south
ern Wisconsin home for the feeble-minded, and all other
charitable, curative, reformatory and penal institutions that
may'be established or maintained by the state except the
Wisconsin state sanatorium, the northern state sanatorium
and the state tuberculosis camp.

tt* * *

"(10) The state board of control may give such instruc
tion in occupational therapy or vocational training at such
institutions under its control as it shall deem wise; such in
struction shall consist of vocational advice and technical
training necessary for the proper qualifications of the in
mates of such institutions for present and future use
fulness."

Sees. 58.36 and 58.37 charge the department of public
welfare with execution of the powers, functions and duties
formerly exercised by the state department of mental by-
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giene, although in XXXIV Op. Atty. Gen. 106 it was con
sidered that this did not authorize the carrying on of a pro
gram for the prevention of mental illnesses.

Sec. 146.18 (1) provides that the state board of health
shall prepare and submit to the proper federal authorities
a state plan for maternal and child health services which

plan is to conform with all requirements governing fed
eral aid for such purpose. Sec. 146.18 (3) provides that
the state board of health and vital statistics shall use suffi

cient funds from the appropriations made by sec. 20.43 (1)
and (13) for the promotion of the welfare and hygiene of

maternity and infancy to match the funds received by the
state from the federal government. We understand that
the maternal and child health program carried on pur
suant to the foregoing provisions includes mental as well
as other phases of maternal and child health and that mental
health is encompassed within the purpose of the appropria
tion of federal aids made available to the state board of

health by sec. 20.43 (2) which reads:

"(2) FEDERAL AID FOR PUBLIC HEALTH. All
moneys received by this state as federal aid for public health
services, to be expended for the purposes specified in the
acts of congress pursuant to which such federal aid is given
and in accordance with plans prepared by the board of
health and approved by (a) the United States Children's
Bureau, (b) the United States Public Health Service for
public health assistance to the states, (c) the United States
Public Health Service for venereal disease control and (d)
the United States Public Health Service for tuberculosis con
trol. Any federal funds matched by state funds and remain
ing available to the state at the end of each quarter shall be
transferred on certificate of the secretary of the state board
of health to the appropriation made by section 20.43
(13) (b)."

Presumably the public schools of the state may also be
carrying on some phases of a mental health program in
cidental to their general educational program. See sec. 40.22
which requires the teaching of physiology, sanitation and
hygiene, which may well include mental hygiene. Likewise,
under sec. 41.01 (4) the director of the bureau for handi
capped children, who is appointed by the state superintend
ent of public instruction, "is responsible for the services
established under the state department of public instruction
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for children who are crippled, blind, partially seeing, deaf,
hard of hearing, defective in speech, cardiopathic, malnour
ished, otherwise physically handicapped or who are men
tally handicapped." (Emphasis ours)
Perhaps these illustrations could be extended by a fur

ther search of the statutes but we do not deem that to be
necessary since it is apparent from all of the foregoing that
it cannot be said that under the Wisconsin statutes there is
any "single state agency, other than the state health au
thority, charged with responsibility for administering the
mental health program of the state." It is clear that so far
as the state has a mental health program certain phases
thereof are conducted by the state board of health, other
phases by the state department of public welfare, some by
the regents of the university of Wisconsin through the psy
chiatric institute, although sec. 46.03 (1) indicates that there
is a conflict as to whether this is under the jurisdiction of the
regents or the state department of public welfare,—a con
flict which it is unnecessary for us to resolve for the pur
poses of answering the present inquiry, since there are
still other agencies charged with the responsibility of ad
ministering certain phases of the mental health program
of the state such as the bureau of handicapped children
and the public school system generally.
In the absence of a single agency being charged by our

statutes with the responsibility for administering the men
tal health program of the state, you are advised that the
state health authority, which is the state board of health,
should be deemed the "state mental health authority" under
section 3 (m), public law 487 of the 79th congress, and you
should so inform the United States public health service
WHR
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Schools and School Districts—Counties—County Super
intendent of Schools—Sec. 39.01 (5), Stats., disqualifies
members of county board of supervisors who come from
cities having a city superintendent of schools, from voting
on resolution fixing location of office of county superintend
ent of schools under sec. 59.14 (1).

February 1, 1947.

Edward P. Herald,

District Attorney,
Oconto, Wisconsin.

You ask us to advise you whether members of your county
board of supervisors who are elected from the cities of
Oconto and Oconto Falls, whose school affairs are managed
by a board of education, may vote on a resolution fixing the
location of the office of county superintendent of schools
under the provisions of sec. 59.14 (1), Stats., which reads
in part as follows:

"(1) Every sheriff, clerk of the circuit court, register of
deeds, county treasurer, register of probate and county
clerk shall keep his office at the county seat in the offices
provided by the county or by special provision of law; or if
there be none such, then at such place as the county board
directs. The county board may also require any elective or
appointive county official to keep his office at the county
seat in an office to be provided by the county. * * *"

It has been held by reason of authority granted by sec.
59.07 and the foregoing subsection, that the county board
has power not only to require that any elected or appointed
county official referred to in the second sentence of said sub
section keep his office at the county seat in an office pro
vided by the county, but also has power to provide that such
office be kept at a location designated by it other than at
the county seat. Linden v. Babcock, 241 Wis. 209; XXVIII
Op. Atty. Gen. 339.

You state the argument advanced in support of the po
sition that the supervisors elected from such cities should not
be permitted to vote on such a resolution is to the effect

that because the school affairs of said cities are managed
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by a board of education said cities "do not pay toward the
schools located in the rest of the county."
Our supreme court has stated that at common law mem

bers of a legislative body or municipal board are disqualified
to vote on propositions in which they have a direct pecuniary
interest adverse to the state or municipality which they rep
resent. Board of Supervisors v. Hall, 47 Wis. 208, 213. There
are other authorities which state the rule in somewhat

broader terms. Thus in State v. Pinkerman, 63 Conn. 173, 28
Atl. 110, the court said in sections 1784, 1789 and 1844 of
Cushing's Law and Practice of Legislative Assemblies that
it is said that the common parliamentary rule is that no
member of a legislative assembly shall vote on any question
involving his own character or conduct, his right as a mem

ber or his pecuniary interest. See also Annotation 133
A.L.R. 1257; 2 McQuillin Municipal Corporations (2nd Ed.
Revised Volume) Sec. 629; XXXII Op. Atty. Gen. 65 at 66.
There is at least one exception to the general rule, which
exception is stated in Board of Supervisors v. Hall, supra.
A pecuniary interest sufficient to disqualify exists only

where it is one which is personal or private to the member,
not such an interest as he has in common with all other

citizens or owners of property, nor such as arises out of
the power of the municipality to tax his property in a law
ful manner. Annotation 133 A.L.R. 1257 at 1261 citing
Erie City v. Grant, 24 Pa. S. Ct. 109. Such an interest "only
exists where it is immediate, particular and distinct from

the public interest." State v. Pinkerman, supra.
The reason advanced here for claiming that the members

of the county board who come from the cities mentioned
should not vote is obviously insufficient to disquailfy under
the common law rules. The question then is whether there
is any statute which prevents such members from voting.
The only statute we have been able to find is sec. 39.01

(5), which reads as follows:

"Cities which have a city superintendent of schools shall
form no part of the county superintendent's district, shall
bear no part of the expense connected with the office of
county superintendent of schools; and shall have no part in
the determination of any question or matter connected with
or arising out of said office, nor shall any elector or super
visor of such city have any voice therein."
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The location of the office of the county superintendent of
schools is a "question or matter connected with or arising
out of said office." It follows from the foregoing subsection
that if the cities of Oconto and Oconto Falls or either of

them have a city superintendent of schools, the supervisor
from such city or cities having such city superintendent will
be disqualified from voting on a resolution fixing the loca
tion of the office of the county superintendent of schools. If
one or both of said cities does not have a city superintendent
of schools, the supervisors from either or both not having
such city superintendent will not be disqualified from vot
ing on such resolution.
WET

Appropriations and Expenditures—Flood Disaster Com
mittee—Ch. 467, Laws 1943, creating sees. 20.507 and 79.20
(now 87.20) of the statutes, relating to a flood disaster com
mittee in providing relief for victims of the Spring Valley
flood of September 17, 1942, does not authorize the repair of
damages to the village park caused by the flood, the improv
ing of school grounds which were damaged by the flood, or

the laying of a new pavement on state trunk highway No. 29
through the village of Spring Valley, nor for the building of
new bridges within such village.

February 3,1947.

Adolph Kanneberg, Secretary,
Spring Valley Flood Disaster Committee.

You have referred to ch. 467, Laws 1943, relating to a flood
disaster committee and providing relief for victims of the
Spring Valley flood of September 17, 1942, and have called
attention to our opinion construing this act, XXXII Op.
Atty. Gen. 420, wherein it was ruled that certain provi
sions of the act were in conflict with art. VIII, sec. 10, Wis.



48 Opinions of the Attorney General

Const., which prohibits the state from engaging in works of
internal improvement.
You now state that the village of Spring Valley has in

mind that the committee use the money appropriated to it
for either or all of the following purposes:

1. To repair damage to the village park caused by flood
waters which have deposited sand, gravel and boulders in
the park;

2. To improve the school grounds which were damaged
by flood waters;

3. To lay a pavement on state trunk highway No. 29
through the village. This street has not heretofore been
paved. Some of it is on a relocation that has been planned
by the highway commission but has not yet been constructed;

4. To build either one or two bridges within the village.

We are asked if the committee may legally use any part
or all of the funds appropriated by ch. 467, Laws 1943, for
the foregoing purposes, if in its opinion it should favor such
expenditures.
'  Sec. 79.20 (3) (now 87.20 (3)) created by ch. 467, Laws
1943, provides:

"In addition to such emergency relief, the committee may
make such expenditures from said appropriation as it may
deem necessary in the interest of the public health and wel
fare for the restoration, reconstruction and repair of resi
dential properties, business establishments, streets, roads
and public utility facilities damaged or destroyed by such
flood. In co-operation with the public service commission
and state planning board it shall provide adequate flood con
trol including the removal of buildings to new sites if in the
judgment of the committee such action is necessary."

Bearing in mind the well established principle that ap
propriation statutes are strictly construed it is to be noted
that except for the item for "emergency relief" which is not
involved in the present inquiry, the power to expend the
money appropriated depends upon the existence of the
following factors, among others:

(a) That it be for "restoration, reconstruction and re
pair" of damage caused by the flood, and
(b) That the subjects of restoration, reconstruction and

repair fall within the classification of "residential properties,
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business establishments, streets, roads and public utility

facilities damaged or destroyed by such flood."
Also, it is to be remembered that subsection (3) quoted

above was considered to be unconstitutional insofar as it at

tempted to appropriate funds for the restoration, reconstruc
tion and repair of residential properties, business establish
ments and public utility facilities damaged or destroyed by
the flood. XXXII Op. Atty. Gen. 420.
We can find nothing in subsection (3) quoted above or in

subsection (2) relating to emergency relief for the inhabi
tants of Spring Valley which would authorize the expendi
ture of any part of the appropriation for repairing damage
to the village park or school grounds since these items do
not fall within the classification "residential properties, busi
ness establishments, streets, roads and public utility facili
ties." Moreover, with reference to the school grounds it is
to be noted that "to improve" is not to restore, reconstruct
or to repair damage done by the flood.

Likewise, the committee has no power to expend any
money to lay a pavement on state trunk highway No. 29
through the village. This highway has not heretofore been
paved and hence such work could not be considered as res
toration, reconstruction or repair of any damage caused to
the highway by the flood. It is new construction and part
of it would be on a highway that has not even been laid out.

Lastly, the committee does not have the power to expend
money in building either of the two proposed bridges. We
understand that there are now bridges in use where the new
ones are planned and that the existing bridges suffered no
appreciable damage from the flood. Again, this is a case
of new construction rather than restoration, reconstruction

or repair of damage caused by the flood. You are therefore
advised that none of the proposed projects falls within the
language of the statute by which monies were appropriated
for flood relief.

WHR
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Architects and Engineers—Partnership or Corporation—
Firms owned in majority by registered architects or regis
tered professional engineers may practice architecture, pro
fessional engineering, or both such professions.

February 6, 1947.

Charles A. Halbert,

State Chief Engineer.

You request an interpretation of sec. 101.31 (6), Stats.,
regulating the practice of architecture and professional en
gineering by partnerships and corporations, specifically di
rected to the following three questions:

1. May a firm owned wholly or in majority by registered
architects practice professional engineering?

2. May a firm owned wholly or in majority by professional
engineers practice architecture?

3. May a single firm practice both architecture and pro
fessional engineering if a majority interest is owned by
registered persons?
In considering these questions, it is always necessary to

bear in mind the distinction made by sec. 101.31 (6), Stats.,
between the otvnership interests in the firm that engages in
architecture or professional engineering and the supervision
of the work that is carried on by the firm. The statute is
abundantly clear that architecture can only be carried on
under the supervision of a registered architect, and profes
sional engineering can be carried on only under the super
vision of a registered engineer. With these requirements
firmly in mind, we pass to a consideration of the requirements
of the statute as to ownership of a firm which engages in
either or both professions.
In our opinion, subject to the compliance by such firms

with the requirement for supervision, the answer to all
three questions is "Yes."
The statute in question provides as follows:

"101.31 ♦ * *
"(6) (a) A firm, or a copartnership, or a corporation,

or a joint stock association may engage in the practice of
architecture or professional engineering in this state only
provided such practice is carried on under the responsible
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direction of one or more registered architects or professional
engineers. Any and all plans, sheets of design and specifi
cations shall carry the signature of the registered architect
or registered professional engineer who is in responsible
charge.

"(b) No such firm, or copartnership, corporation, or
joint stock association shall offer to practice the profession
of architecture or the profession of professional engineering
in this state, or to use in connection with its name or other
wise assume, use or advertise any title or description tending
to convey, the impression that it is engaged in the practice
of the profession of architecture or the profession of'pro
fessional engineering, nor shall it advertise to furnish archi
tectural or professional engineering services, unless firm
members or copartners owning a majority of the capital in
terest in such firm or copartnership, or unless the executive
director and the holders of the majority of stock of such
corporation or joint stock association are duly registered
under the provisions of this section."

These subsections may be summarized:

1. (a) Architecture carried on by a firm must be under
responsible supervision by one or more registered architects.

(b) Professional engineering carried on by a firm must
be under responsible supervision by one or more registered
professional engineers.

2. A firm carrying on either profession must be owned in
majority by registered persons.

Your questions arise because of the ambiguity in subsec.
101.31 (6) (b) which renders it susceptible of the inter
pretation that a firm practicing architecture must be owned
in majority by architects, similarly with a firm carrying on
professional engineering, and that a single firm could not
carry on both architecture and engineering since it would be
impossible for both architects and engineers to own majority
interests.

In our opinion the legislature did not so intend to restrict
the practice of architecture and engineering for the follow
ing reasons:

First: Such an intent could have been clearly evidenced
by adding the words "architects or professional engineers,
respectively," after the words "duly registered" in the last
line of subsec. (6) (b), quoted above.
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Second: The close alliance between the professions of archi
tecture and certain branches of engineering is indicated by
the fact that they are made the subject of one regulatory

statute, under the jurisdiction of one single regulatory
board of two divisions, and that certain activities, such as
the design and planning of industrial buildings, have been
considered by the board to be a field open to the practice of
both architects and professional engineers. Minutes of the
board, June 2, 1939, June 16, 1939, and October 9, 1940. The
educational requirements of both professions in the fields of
science and mathematics tend to overlap. Neither an archi
tect nor a professional engineer can be truly competent in
his own field without an extensive knowledge of the princi
ples and practices of the other. Under these circumstances,
the public interest is better served if architects and engineers
work together than if they are kept apart. Any ambiguity
in the statute arising because of the terminology "a firm
* * * may practice architecture or professional engineering"
must be resolved in light of the whole statute and the pub
lic interest to be subserved, and in our opinion the statute
taken as a whole indicates that a single firm could practice
both professions both before and after the enactment of ch.

387, Laws of 1943, if the practice of each profession were
under the responsible supervision of members of that pro
fession.

This conclusion is not changed by the provision regulating
ownership created by ch. 387, L. 1943. This provision may
be roughly summarized: "No firm shall practice architecture
or professional engineering unless firm members owning a
majority interest are duly registered under the provisions of
this section." This section does not bear on its face any re
quirement that the owners must be registered in the profes
sion or in both professions which the firm is carrying on, and
no such requirement can be added by construction when it
would defeat that unity of interest among the professions
set forth above. The evil sought to be remedied by the pro
vision as to ownership was the carrying on of the profession
by firms of persons who were not registered and who would
obtain an architect's or engineer's certificate of approval as a
mere formality. This evil is substantially eliminated by re
quiring that a majority of the owners be registered persons
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with a personal interest and a professional reputation to pro
tect. The legislative purpose on this point can be fully ef
fectuated without going to the length of compelling separa
tion of two professions that are naturally and usefully allied.
RGT

Counties — Public Assistance — Dependent Children —
Where county board has by ordinance created a county pen
sion department to administer within the county all laws
relating to aid to dependent children as well as those per
taining to other subjects, said county pension department is
by reason of the definition contained in sec. 49.51 (5), the
agency which in that particular situation is referred to by
the word "judge" as it appears in sec. 49.19 (6).

February 10,1947.

Henry E. Steinbring,

District Attorney,
Eau Claire, Wisconsin.

In your recent letter you ask that we advise you as to the
interpretation which should be placed on the word "judge"
as used in sec. 49.19 (6), Stats., in light of the provisions of
sec. 49.51 (5) which reads as follows:

"The use of the words 'county court,' 'county judge,' or
'juvenile judge' in any statute relating to old-age assistance,
aid to dependent children, and blind aid, unless the context
indicates otherwise, means the county court, county judge,
juvenile judge, county department of public welfare, or
county pension department, whichever has been designated
by the county board under this section to administer assist
ance and aid in the county."

The subject covered by sec. 49.19 is aid to dependent chil
dren. Subsection (1) (b) reads as follows:

"Any person having knowledge that any child is depend
ent upon the public for proper support or that the interest
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of the public requires that such child be granted aid may
bring the facts to the notice of a judge of a juvenile court or
of a county court of the county in which the child has a set
tlement."

The procedure to be followed, the circumstances under
which aid can be granted, and the amount thereof are stated
in subsequent subsections. Subsection (6) reads as follows:

"The judge may require the mother to do such remunera
tive work as in his judgment she can do without detriment to
her health or the neglect of her children or her home; and
may prescribe the hours during which the mother may work
outside of her home."

The word "judge" as used in subsection (6) means the
judge of a juvenile court or of a county court referred to in
subsection (1) (b). Thornapple v. Callahan, 244 Wis. 266.
The words "judge of a juvenile court or of a county court"
referred to in the latter subsection are defined in sec. 49.51

(5) and may mean the county court, county judge, juvenile
judge, county department of public welfare or the county
pension department depending upon which has been desig
nated by the county board to administer aid for dependent
children.

The legislature has power to define a word or words and
when it has done so the statutory definition must be fol
lowed. Hass V. Hass, 248 Wis. 212; Maloney v. Ind. Com.,
242 Wis. 165; McCarthy v. State, 170 Wis. 516.

The power to administer laws relative to old-age assist
ance, aid to dependent children and blind aid on a county
level is in those designated by these statutes. Sec. 49.51 (1)
reads in part as follows:

"The county administration of all laws relating to old-age
assistance, aid to dependent children and blind aid shall be
vested in the officers and agencies designated in the statutes.
* «

The Eau Claire county board has by ordinance, which we
assume was adopted as provided in sec. 49.51 (2) (b),
created a county pension department for the purpose of
administering within the county all laws relating to old-age
assistance, aid to dependent children and blind persons.
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The Eau Claire county pension department is therefore
the agency which now has authority to administer aid to
dependent children in Eau Claire county and by reason of
the definition contained in sec. 49.51 (5) is the agency which
in this particular situation is referred to by the word
"judge" as it appears in sec. 49.19 (6), and in the instant
case said county pension department has the powers granted
by the latter subsection.
The language of sec. 49.19 (6) is identical to some of

the language contained in sec. 48.33 (8), Stats. 1943. Under
the 1943 statute the word "judge" appears to have referred
to a judge of a juvenile or county court. Sec. 48.33 (8), Stats.
1943, was repealed and sec. 49.19 (6) was created by enact
ment of ch. 585, Laws 1945, which made a general revision
of the statutes relating to relief, old-age assistance, aid to
dependent children, blind aid and other like statutes. Be
cause of these facts you indicate there are some who are of
the view that the word "judge" as used in sec. 49.19 (6)
can now mean only the judge of a county or juvenile court.
The general rule is that where a statute has been repealed

and then wholly or partially re-enacted, the re-enacted por
tion of the statute will be regarded as a continuation of the
old. Estate of Hood, 206 Wis, 227 at 233. However, the rule
applies only if the old statute is re-enacted in the same or
substantially the same words. Fullerton v. Spring, 3 Wis.
667; Appeal of Van Dyke, 217 Wis. 528; Gull River Lumber
Co. V. Brock, 7 N. D. 135, 73 N. W. 430. While language in
sec. 49.19 (6) is identical to some of the language contained
in sec. 48.33 (8), Stats. 1943, the simultaneous creation of
sec. 49.51 (5) containing definitions by ch. 585, Laws 1945,
in effect modifies the language contained in the old statute so
as to make the general rule inapplicable. Further, the pur
pose of the general rule above referred to, like that of every

other rule of statutory construction, is to aid in discovering
and giving effect to the legislative intent. If said rule were
to be applied here, it would fly in the face of the definition
appearing in sec. 49.51 (5) and would be contrary to the
legislative intent as indicated by the definitions adopted by
it. Under such circumstances, the rule of statutory construc
tion, if applicable, must be ignored and effect given to the
legislative intent. State ex rel. Board of Regents v. Donald,
163 Wis. 145.

WET
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Counties—County Board—County board does not have au
thority under sec. 59.02 (2), Stats., or otherwise to fine a
member for absence from meeting or for not voting.

February 10, 1947.

Edward A. Krenzke,

District Attorney,

Racine, Wisconsin.

You have directed our attention to the following rule in a

resolution adopted by your county board of supervisors:

"Rule VI. Every member present except the Chairman
shall vote on every question unless excused by the Board.
Any member who shall refuse to vote and shall not be ex
cused by a majority of the members elect shall be fined by
the Chairman the sum of $5.00 which sum shall be deducted
by the County Clerk from the next pay installment due such
member. The Chairman may vote on any question and shall
vote whenever his vote can change the result of the ballot.
Any member not present at roll call of County Board or at
a committee meeting shall be fined $5.00 unless excused by
the Chairman of the Board of the committee."

We are asked whether the county board has the power to
enforce such a rule. Where the matter is not covered by
statute the county board has the power to make reasonable
rules and regulations for the government of its proceedings.
15 C. J. 460. Sec. 59.02 (2), Stats, provides;

"Ordinances and resolutions may be adopted by any county
board by a majority vote when a quorum is present, or by
such larger vote as may be required by law in special cases."

It is not considered, however, where a matter has been
covered by statute that the county board is at liberty to de
viate therefrom by ordinance or resolution.

"Orderly procedure requires some rules for the proper dis
patch of business and deliberation in the conduct of the
council. The proceedings when regulated and fixed by char
ter or by general law cannot be changed by the council or
governing body of a municipality." 43 C. J. 504.

As you have pointed out, sec. 59.04 (4) very specifically
provides the procedure to be followed in securing the at-
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tendance of an absent supervisor. This section provides in
part:

"* * * If any member of the board absents himself from
any meeting of the board without good cause or without
being first excused by the board, the chairman is authorized
to issue a warrant requiring the sheriff or some constable
of the county forthwith to arrest such member and bring
him before the board * *

The legislature by expressly providing a procedure for
dealing with absent county board members has impliedly
negatived the use of any different procedure set up by a
county board rule under the well known principle of ex-
pressio unius est exclusio alterius—the expression of the
one results in the implied exclusion of another.
So much for the provision as to absentees. We next con

sider the provision for a $5 fine of a member who refuses
to vote, unless excused. In the case of The Board of Super
visors of Oconto County v. Hall, 47 Wis. 208, to which you
refer, it was held that members of the county board are dis
qualified from voting on a proposition in which they have
a direct pecuniary interest adverse to the county, and the
action is void where the vote o^ such member is necessary to

make up the number of votes re-^uired to pass the measure.
A rule for compulsory voting runs contrary to all concepts
of democratic procedure in deliberative bodies. As is stated
in Robert's Rules of Order (Rev. Ed.) page 193 :

"* * * While it is the duty of every member who has an
opinion on the question to exnress it by his vote, yet he can
not be compelled to do so. He may prefer to abstain from
voting though he knows the effect is the same as if he voted
on the prevailing side * *

Moreover, sec. 59.10 provides:

"NEGLECT OF DUTY. Any supervisor who refuses or
neglects to perform any of the duties which are required of
him by law as a member of the county board of supervisors,
without just cause therefor, shall for each such refusal or
neglect forfeit a sum of not less than fifty nor more than
two hundred dollars."

Thus the legislature has prescribed the penalty for the re^
fusal or neglect of a supervisor to do his duty. Hence, as
suming it were the duty of a member to vote on a measure
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and he fails, refuses or neglects to do so, it seems clear that

the penalty prescribed by the legislature governs rather than

any inconsistent penalty established by county board rule.
In view of the foregoing you are advised that the rule in

question is invalid, and it becomes unnecessary to discuss
the further question which you have raised as to whether a
forfeiture or fine levied pursuant to the invalid rule would
constitute a reduction of salary during the term of office.
WHR

Counties—Highivuys—Encroachment—Where highway
right-of-way has been acquired by a county pursuant to
sec. 83.07, Stats., and a building is located thereon which the
owner refuses to remove the highway authorities may take
such steps as are reasonably necessary to remove the same
and are entitled to injunctive relief if the owner interferes.
Sec. 86.04, Stats., provides an alternative but somewhat less

expeditious procedure for removing the encroachment.

February 15,1947.

J. Norman Basten,

District Attorney,
Green Bay, Wisconsin.

You state that Brown county has acquired an easement
pursuant to sec. 83.07 (4), Stats., in connection with the
relocation of a certain state trunk highway and that a build
ing is located on the exact line through which the relocated
highway will run. Although requested to do so, the owner
of the building has neglected to remove the structure and
you inquire whether the building may be dismantled and
placed to one side or whether it is permissible for the county
to sell the building to a purchaser who is willing to remove
the same.
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The answer to this question is dependent in part upon the
nature of the legal rights acquired by the county in highway
acquisition proceedings under sec. 83.07. Subsec. (1) pro
vides that the county highway committee may acquire any
lands or interest therein needed to carry out the provisions
of ch. 83. Subsec. (4) provides a procedure where the com
mittee or board is unable to acquire needed lands or rights
by contract. They may upon not less than 5 days' notice to
the owner apply to the county judge to appraise the value of
the property sought to be taken. Upon payment or tender
of the amount of the judge's award to the owner, title to the
property and the rights sought to be acquired vest in the
county for the uses and purposes of the acquirement.

Thus it win be seen that the authority granted the county
highway committee is very broad. It "may acquire any
lands or interest therein." In this case it is recited in the

petition to the county judge that it was necessary "to acquire
a right-of-way" over the lands in question; that the county
highway committee "had endeavored to contract for the
purchase of the necessary right-of-way" and had been unable
"to purchase the said necessary right-of-way." The commit
tee then went on to petition the judge "to appraise the value
of the real estate hereinafter described which is necessary to
be taken for the right-of-way hereinabove mentioned." The
certificate of the county judge under sec. 83.07 (4) refers to
the award which he made as compensation "for the taking
for the use of highway No. 41" of the parcel of land in ques
tion. The landowner refused the tender of the amount of

the award and the county judge proceeded to certify as
follows:

"* * * and that this certificate is made in accordance with
Paragraph 4 of Section 83.07 of the Statutes of Wisconsin
of 1943 and that, by virtue of the provisions of said Para
graph 4, the title to the property above described and rights
sought to be acquired by the County of Brown vest in the
County for the uses and purposes of changing the course and
widening U. S. Highway No. 41 between the Outagamie
County Line and De Pere and that from and after said Janu
ary 7,1944, said real estate belongs to and is the property of
the County of Brown for all highway purposes, including
the right to go upon and construct a highway on and over
said real estate."
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While it is entirely competent for the legislature to pro
vide for the taking of the fee of the land appropriated and
divesting the owners of all proprietary interest therein, yet
to accomplish that purpose it is necessary plainly to declare
an intention so to do. 39 C.J.S. 1072. Assuming, but not
deciding, that sec. 88.07 is broad enough to authorize the
acquisition of fee title rather than a mere easement for pur
poses of public travel it seems apparent from the proceed
ings in question that the right or title acquired by the county
was one for purposes of public travel only, as the petition
upon which the proceedings were based was for acquisition
of "right-of-way" merely and not fee title. Hence title to
the fee remains in the abutting landowner who may make
such reasonable use of it as does not interfere with the rights
of the public. Hustisford v. Knuth, 190 Wis. 495. See also
Spence v. Frantz, 195 Wis. 69.

The general rule appears to be that the title of the owner,
subject only to the easement, remains perfect, not only as to
the land covered by the highway, but to all material within
its boundaries, except such as may be needed to build or to
maintain the road. 39 C.J.S. 1075. While under this rule
title to the material in the building in question probably re
mains in the landowner he is without authority to prevent
the public from making use of its easement for the purposes
of travel. Presumably the highway authorities and their
contractors and employes may take possession and proceed
with the contemplated highway construction using such
means as may be reasonably necessary to remove the build
ing from the highway if the owner refuses to do so. See
XXVII Op. Atty. Gen. 645 where in addition to other reme
dies it was suggested that if necessary, an injunction could
be sought to restrain the owner from interfering with the
highway authorities and their contractors and employes in
taking possession of the premises.

In view of the foregoing you are advised that it is doubt
ful that the county has authority to sell the building to a
third party who will remove it, but that the county may take
such steps as are reasonably necessary to clear the right-of-
way for purposes of construction and public travel including
the removal of the building. We do not see that there is any
particular obligation on the county as to the manner of re-
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moval. If it is more convenient to dismantle the building
than it is to remove it as is, we see no reason why this should

not be done, particularly since the owner has taken no steps
to remove it himself. There is the further question of the
location to which the building is to be removed. The county
oTfRcials have no right to trespass on adjoining lands of the
owner and if the building or lumber can be placed to one side
of the right-of-way where it will not interfere with traffic
but will still be within the right-of-way limits we would
suggest that this be done.
We also call attention to sec. 86.04 relating to highway en

croachments. Subsec. (1) provides:

"(1) If any highway right of way shall be encroached
upon, under or over by any fence, stand, building or any
other structure or object, and including encroachments
caused by acquisition by the public of new or increased
widths of hightvay right of way, the state highway commis
sion (in case of a state trunk highway), the county highway
committee (in case of a county trunk highway), or the city
council, village or town board (in case of a street or highway
maintained by or under the authority of any city, village or
town) may order the occupant or owner of the land through
or by which such highway runs, and to which the encroach
ment shall be appurtenant, to remove the same beyond the
limits of such highway within 30 days. The order shall
specify the extent and location of the encroachment with
reasonable certainty, and shall be served upon such occupant
or owner."

Subsec. (2) sets up the procedure to be followed in case
of non-removal and reads:

" (2) If the occupant or owner upon whom the order is
served shall not deny such encroachment, as provided in
subsection (3), and the encroachment is not removed
within 30 days after the service of such order, the occupant
or owner shall forfeit $1 for every day after the expiration
of that time during which such encroachment shall continue.
An action to recover such penalty may be brought in any
court of record or justice court in the county. In all cases
where^a judgment is rendered, the judgment shall order that
the occupant or owner remove the encroachment within the
time fixed by the judgment, and if he fails to obey the order,
the state highway commission, county highway committee,
or city council, village or town board, as the case may be,
may remove the encroachment and recover from the occu
pant or owner the cost thereof."
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The remaining subsections of sec. 86.04 set up the pro
cedure to be followed in the case of denial of the encroach
ment by the owner. It will be seen that while sec. 86.04
provides a complete remedy for encroachments its use may
result in considerable delay and if immediate removal of the
building is imperative it may be desirable to proceed sum
marily in the manner hereinbefore indicated.
WHR

CTiminoX Lciiv—Justice Court—Costs—Fees of witness
in criminal case who testified only on counts of which de
fendant was acquitted are not taxable against him on con
viction and fine on other counts, under sec. 353.25, Stats.
Witness fees in criminal case in justice court are not subject
to $15 limitation in sec. 307.02 (1). Jurors' fees are taxable
costs against defendant in justice court criminal case.

February 20,1947.

Clarence V, Olson,
District Attorney,

Ashland, Wisconsin.

In your letter you state that a certain defendant was
charged with three counts for violation of the state game
laws, demanded a jury trial, and upon his trial in justice
court was found guilty of the first count only. Witnesses
from considerable distances away attended the trial and one
of them testified only on the two counts as to which the
jury acquitted the defendant. Several questions have been
raised by the defendant with reference to taxable costs.
The defendant's attorney contends:
(1) That no witness fees should be taxed for the witness

who testified only in reference to the two counts on which
defendant was acquitted.
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(2) That witness fees are limited to ?15 by sec. 307.02
(1), Stats.

(3) That there is no provision for taxing jurors' fees.
Section 353. 25 provides as follows:

"When a fine is imposed as the whole or any part of the
punishment for any offense by any law the court shall also
sentence the defendant to pay the costs of the prosecution
and the costs incurred by the county at request of the de
fendant, and to be committed to the county jail until the fine
and costs are paid or discharged; but the court shall limit
the time of such imprisonment in each case, in addition to
any other imprisonment, in its discretion, in no case, how
ever, to exceed six months; and the court may also issue an
execution against the property of the defendant for said
fine and costs. In all criminal cases when the costs cannot
be collected from the defendant on his or her conviction or
when the defendant shall be acquitted such costs shall be paid
from the county treasury."

Section 307.02 provides in part as follows;

"The justice shall also tax the following as costs in favor
of the party recovering judgment:

"(1) Witness fees for travel and attendance, not exceed
ing $15, unless the justice, by an order entered in his docket,
directs that a larger sum (not exceeding $25) be taxed, in
which case he shall state in his order the reasons for making
it, and fees of jurors at the rate of $2 per day and 5 cents
for each mile necessarily traveled to attend the trial, both
coming and going, for each juror in attendance, less the
amount advanced by the opposite party when the jury was
demanded by him. Jurors' fees, when collected, shall be
paid by the justice to the jurors.

"(2) Fees for serving subpoenas and travel in serving
them. But no witness fees or fees for serving subpoenas
shall be taxed for travel or attendance on the return day ex
cept in actions where either party is entitled to proceed to
trial on such day, unless an adjournment is had for cause
or the trial is had on the return day.

"(3) All other lawful fees and charges of any officer for
services rendered in the action pursuant to law."

Subsections (4) and (5) provide for taxing attorneys'
fees.

Section 307.02 is part of title XXVIII of the statutes, en
titled "Courts of Justices of the Peace and Proceedings
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Therein in Civil Actioiis." Except for the fact that sec.
307.01, relating to fees of justices, includes fees in criminal
cases as well as for performing marriages, everything in
title XXVIII relates exclusively to civil actions.

The history of sec. 307.02 conclusively shows that it was
intended to apply only in civil cases. Its origin is in ch. 88,
sec. 69 and ch. 131, sees. 16, 25 and 28, R. S. 1849. Ch. 131,
sec. 16 provided "In all civil cases at law, unless otherwise
provided, the party in whose favor judgment is given shall
recover costs, and the justice's court may give or refuse
costs on all motions, at their discretion, unless otherwise
directed." This became ch. 133, sec. 21, R. S. 1858.

At the same time, ch. 89, sees. 33 and 84, R. S. 1849, re
quired the justice (and the circuit court in case of appeal)
to enter judgment, in case of a criminal conviction, "for
the fine and costs against the defendant." In ch. 121, sec. 30,
R. S. 1858 the provision was "for a fine and costs of prosecu
tion." Both these provisions were omitted from the revision
of 1878, when by sec. 4633 (now 353.25) the taxing of
costs in all criminal courts was provided for.

By ch. 238, Laws 1862, a proviso was added to sec. 21, ch.
133, R. S. 1858 (relating to costs in civil actions) limiting
costs "in any case tried in a justice's court" to $15. This
was again amended by ch. 188, Laws 1865, to make the $15
limitation apply only to witness fees. But no equivalent
limitation was provided for criminal cases.

Chapter 131, sec. 28, R. S. 1849, provided in part that
each juror sworn in any action in a justice court should be
entitled to twenty-five cents to be paid in the first instance
by the party requiring such jury. The equivalent provision
in ch. 133, sec. 33, R. S. 1858, provided: "Each juror sworn
in any action in a justice's court, * * * shall be entitled to
fifty cents for each day's attendance to be taxed against the
losing party, and when in any action before a justice of the
peace (except in criminal cases) any of the parties to the
action shall demand a jury trial, each party shall, before
being entitled to the empaneling of a jury, pay jury fees for
half a day's attendance in advance."
The provision for taxing attorneys' fees in justice court

actions was created by ch. 30, sec. 2, Laws 1870, as amended
by ch. 142, Laws 1871, ch. 99, Laws 1872, ch. 182, Laws 1873
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and ch. 96, Laws 1876. It applied to cases of judgments "in
favor of any party for damages and costs, or either."

From the foregoing it appears that all of the provisions
now included in sec. 307.02 are derived from early session

laws dealing with taxation of costs in civil cases. The pro
visions relative to taxing costs in criminal cases in justice

court were included in an entirely different part of the re-
t^ised statutes of 1849 and 1858. The limitations on costs in

civil cases as well as the provision for taxing attorneys'
fees had nothing to do with criminal cases.

The statutes authorizing the taxation of costs against de
fendants in criminal cases have never defined with par

ticularity what items of costs are to be included. Section
353.25 from its original inception (R. S. 1878, sec. 4633)
used only the term "the costs of the prosecution," to which
was later added, "and the costs incurred by the county at
the request of the defendant." Apparently it was intended
to cover all of the costs which the county would have to pay

if the defendant was acquitted or if for other reasons the
costs could not be collected from him. Costs in criminal

cases have been defined as "those charges fixed by law which
have been necessarily incurred in the prosecution of one
charged with a public offense." 20 C.J.S. 677—Costs § 435.

In XII O.A.G. 288 this office ruled that the county judge's
per diem fee of $5 payable from the county treasury in a
case where the defendant requests to be taken before the
county judge in order to plead guilty is a part of the costs
of prosecution and also is a cost incurred by the county at
the request of the defendant within the meaning of sec.
353.25. It would seem that that section contemplates that
the defendant would be taxed with all the costs necessarily
incurred by the county in connection with his prosecution,
without limitation by sec. 307.02.

It is significant that the statute providing for taxation of
costs against the complainant in justice court, where the ac
cused is acquitted and the justice certifies that the complaint
was wilful and malicious, has always expressly included "all
the costs that shall have accrued to the court and sheriff or

constable, and jury" (R. S. 1849, ch. 89, sec. 20), to which
witness fees have since been added. See sec. 360.22 (1),
Stats. It is unlikely that the legislature intended the con-
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victed defendant to be liable for less costs than the com

plainant would have had to pay under sec. 360.22 in case
of an acquittal and a finding that the complaint was ma
licious.

Taking up the contentions made by the defense attorney,
you are therefore advised as follows:

(1) Where the witness fees are capable of being sep
arated, so that it is possible to allocate a portion of them to
counts on which the defendant has been acquitted, it would
seem proper not to tax such witness fees against the de
fendant. No authority has been found for that proposition,
but in view of the strict rule of construction applicable to
statutes imposing costs in criminal cases, such construction
would seem to be proper. An analogous case is that where
several defendants are jointly tried and some are acquitted,
those convicted cannot be required to pay the costs of prose
cution of those acquitted. 20 G.J.S. 681—Costs § 438.
(2) Witness fees are not limited to $15, since sec. 307.02

has no application.
(3) Jurors' fees in justice court are "costs of the prosecu

tion" within the meaning of sec. 353.25. Cf. sec. 360.22 (1).
WAP

Counties—Insane—Expenses of Examination—Section
51.07 (4), Stats., does not authorize charge of expenses of
examination to county of residence where alleged insane
or senile person was discharged.

February 20, 1947.
Herbert A. Bunde,

District Attorney,
Wisconsin Rapids, Wisconsin.

You have inquired whether under sec. 51.07 (4) the ex
penses of a mental examination can be recovered from th'-
county of residence when the examination results in the dis
charge of the alleged insane or senile person who is a non-
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resident of the county in which the examination was held.
You indicate that your opinion is that the county where the
hearing was held cannot be reimbursed by the county of the
subject's residence in such cases. Your conclusion is correct.

Proceedings for the examination and commitment or dis
charge of alleged insane or senile persons and for the pay
ment of the expenses of examination and of maintenance
in the institution are purely statutory. If there is no statute
authorizing the charging of the expenses of the hearing to
the county of residence, then no right to make such charge
exists. Section 51.07 (4) provides as follows:

"(4) If the insane or senile person is a resident of any
county in this state other than the county from which he was
committed, the commitment shall not be invalid for that rea
son, and the county in which such person resides shall reim
burse the county from which he was committed all lawful
expenses of the examination and commitment, payment
thereof to be enforced in the manner that charges for the
maintenance of such persons are enforced."

The foregoing statute applies only in cases where the sub
ject was committed. Subsection (3), which requires the ex
penses of the proceedings to be paid in the first instance by
the county in which they are held, expressly applies to both
cases of commitment and cases of discharge. The omission
of all reference to cases of discharge in subsection (4) seems
to have been intentional and under the rule expressio unius
est exclusio alterius that subsection must be regarded as
limited to cases of commitment only.
WAP
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Courts—Probation—Insane—Under sec. 357.13, Stats.,
the trial court has jurisdiction to determine insanity or
feeble-mindedness of person on probation under sec. 57.04.
In case court commits him to central state hospital, county
of legal settlement is chargeable with part of his mainte
nance under sees. 51.08 and 51.23 (1).

February 25, 1947.

Lewis J. Charles,

District Attorney,
Medford, Wisconsin.

Your predecessor, Mr. Clarence Simon, requested an opin
ion with reference to the following facts: A certain defend
ant in a nonsupport case pleaded guilty and was put on pro
bation to the state department of public welfare under sec.
57.04, Stats. It is thought that he may be insane or feeble
minded and the question is whether the criminal court has
jurisdiction to determine that question under sec. 357.13
(1) which provides as follows:

"If the court shall be informed, in any manner, that any
person indicted or informed against for any offense prob
ably is, at the time of his trial, or after his conviction and
before commitment, insane, or feeble-minded and thereby in
capacitated to act for himself, the court shall, in a summary
manner, make inquisition thereof by a jury or otherwise as
it deems most proper."

Under sec. 57.04 the court retains considerable control
over probationers and it may be said that the case is pend
ing in the court while the defendant is on probation. The
defendant is not "committed" when he is placed on proba
tion. Although the conclusion may possibly be otherwise
with reference to adult felons on probation under sec. 57.01,
Stats., it seems that where probation is under sec. 57.04 the
court would have jurisdiction to determine insanity or fee
ble-mindedness of the probationer pursuant to sec. 357.13
on the ground that the period of probation is "after his con
viction and before commitment."

Sec. 357.18 is extremely broad and general and is entitled
to a liberal construction to effectuate its humane purpose.
It is in aid of the common law and is intended to place a
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safeguard around the accused at all stages of the case. See
Steward v. State, (1905) 124 Wis. 623, 630-631. It is con
sidered that the conclusion here reached is required by that
principle.
The second question is whether the cost of his maintenance

would be paid by the county or the state in case the court
should commit him under sec. 357.13. Under sees. 51.23 (1)

and 51.08 a portion of the cost of maintenance is chargeable
to the county of his legal settlement. See XXIII Op. Atty.
Gen. 9.

WAP

Counties—Highways and Bridges—A county is not au
thorized to remove snow from private roads or driveways.
The compensation received by the county for highway

work done for a municipality under sec. 59.08 (35), Stats.,
is a matter of contract between the two governmental units
and may include such item as insurance on the equipment.

February 25, 1947.

David H. Sebora,

District Attorney,

Chilton, Wisconsin.

We have your recent request for an opinion in regard to
the circumstances under which the county highway com
mittee may do highway work for municipalities in the
county, and whether under any circumstances it may do
highway work for private individuals.
In your request you stated that you had reached the con

clusion that no work such as snow removal could be done by
the county for private individuals and corporations. We
fully agree with that conclusion since there is no provision in
the statutes authorizing this type of work.
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In connection with county assistance to towns for snow
removal, you refer to sec. 83.03 (1), Wis. Stats. We do not
believe this section is applicable since it limits the county
to construction, improvement, or repair of highways and
bridges. Snow removal does not fit into any of these cate
gories. It is, rather, maintenance, as pointed out in XXV
Op. Atty. Gen. 702, 703.
However, sec. 59.08 (35), Stats., does empower the county

board to provide by ordinance that the county, through its
highway committee, may enter into contracts with cities,
villages and towns within the county for the purpose of con
structing and maintaining streets and highways in such
municipalities. Sec. 20.49 (8) grants highway funds to the
municipalities and empowers them to employ the county to
carry out highway maintenance work, and this includes
snow removal. It is therefore clear that the county may

perform highway work including snow removal, for munici
palities within the county.
The compensation the county charges for this work is cov

ered by the contract with the municipality and the charges
may well include such items as insurance, depreciation of
equipment, and the wages of the county employes for the
time they are engaged in work for the municipality.
We conclude, therefore, that (1) neither the county on

its own accord, nor the county at the request of a town, may
remove snow from private roads or driveways; and (2) that
the county is authorized to include the cost of insurance in de
termining the compensation to be charged to municipalities
for snow removal work done by the county.
ES
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Marriage — Divorced Persons — Under sec. 245.15 the

county clerk has power and duty to determine whether facts
stated in application for marriage license present any rea
son why a lawful marriage could not be entered into in the
state by parties making such application.

Texas statute providing in effect that neither party to
divorce granted on ground of cruel and inhuman treatment

shall marry any other person within year after divorce is
granted has no extraterritorial effect and will not under
facts stated prevent one of the parties to a Texas divorce
from entering into a lawful marriage in Wisconsin with a
third person, before the expiration of a year from the date
of the Texas divorce. Facts do not bring case within provi
sions of sees. 245.03 (2) or 245.04 (1) or (2).

February 25, 1947.

Francis J. Garity,

District Attorney,

Jefferson, Wisconsin.

You advise that a woman resident of Texas was granted a
divorce in that state on the ground of cruel and inhuman
treatment in June 1946. The Texas statute (Vernon's Texas
Statutes 1936, Art. 4640) then and now in force provides as
follows:

"Neither party to a divorce suit, where a divorce is granted
upon the ground of cruel treatment, shall marry any other
person for a period of twelve months next after such divorce
is granted, but the parties so divorced may marry each other
at any time. In all other cases either party may marry again
after the dissolution of the marriage."

You further advise that said woman came to Wisconsin
recently to marry a Wisconsin resident in this state and that
said parties intend to reside in Wisconsin after their mar
riage. You ask our opinion on the following question: Under
the facts stated, can a Wisconsin county clerk issue a mar
riage license to these parties before the expiration of one
year from the date of the Texas divorce?
The Wisconsin statute (sec. 245.15) provides, among other

things, that an application for a marriage license contain
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a statement under oath as to certain specified data concern
ing the parties applying for such a license, including a state
ment "that the contemplated marriage will be lawful" and
of "any prior marriage of either party and the manner of the
dissolution thereof." It is then provided: "If there be no
legal objection thereto the county clerk shall issue a mar
riage license."

The right to determine if any legal objection to the mar
riage exists, necessarily gives the county clerk the power
and duty to determine whether the facts stated in the ap
plication present any reason why a lawful marriage could
not be entered into in the state of Wisconsin by the parties
making such application. If he concludes that the facts
stated disclose no reason why a lawful marriage could not
be entered into by the parties in this state, he must issue
the license on payment of the necessary fee and on compli
ance with all other requirements. If he arrives at the oppo
site conclusion, he must refuse to issue a license.

The answer to your inquiry, therefore, depends on the an
swer to the following question: Can the parties referred to
in said inquiry enter into a lawful marriage in the state of
Wisconsin before the expiration of one year from the date
of the Texas divorce?

At the outset, it is important to determine the exact effect
of the Texas statute previously cited. So far as we can dis
cover, there is no criminal penalty or other punishment pro
vided for its violation. The statute does not specifically pro
vide that a marriage entered into in violation of its provi
sions is void, and the supreme court of Texas has held that
such a marriage contracted in that state is voidable and not
void. Ex parte Castro, 115 Tex. 77, 273 S. W. 795; Evans v.
Hunt (Tex. Civ. App.), 195 S. W. (2d) 710.

A decree for divorce in Texas is absolute from the date

of its entry unless set aside or appealed from. Vickers v.
Faubion (Tex. Civ. App.) 224 S. W. 803. It has also been held
that a decree of divorce granted on the ground of cruel and
inhuman treatment is not interlocutory but is effectual to
dissolve the bonds of matrimony. Coast v. Coast (Tex. Civ.
App.), 135 S. W. (2d) 790. It would apear, therefore, that
the Texas statute, unlike those in some other states, does not
operate to maintain the marriage in effect until the expira-
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tion of the year after the entry of the divorce decree. See
sec. 247.37, Wis. Stats.; Lanham v. Lanham, 136 Wis. 360;
White V. White, 167 Wis. 615; pm-te Soucek (CCA 7), 101
P. (2d) 405; Heflinger v. Heflinger, 136 Va. 289, 118 S. E.
316, 32 A.L.R. 1088; 2 Beale on The Conflict of Laws, §

130.1.

Said Texas statute will not operate to prevent one of the
parties to the divorce mentioned in your inquiry from marry
ing a third person in Wisconsin. The general rule is that
statutes of a state which only prohibit remarriage within a
specified time after a divorce have no extraterritorial eifect
and cannot prevent one or both of the parties to the divorce
from lawfully marrying a third person in another state in
conformance with the laws of the latter state. Loughran v.
Loughran, 292 U. S. 216, 78 L. ed. 1219, 54 S. Ct. 684;
Fisher v. Fisher, 250 N. Y. 813, 165 N. E. 460, 61 A.L.R.
1523; Annotation 32 A.L.R. 1116 at 1139; 2 Nelson on Di
vorce and Annulment (2d Ed.) § 20.07; 2 Beale on The
Conflict of Laws § 130.1. The general rule has been recog
nized and followed in Wisconsin. Frame v. Thormann, 102

Wis. 653 at 672, affirmed 176 U. S. 350, 44 L. ed. 500, 20
S. Ct. 446. See also Lanham v. Lanham, 136 Wis. 360 at 366;
Oiven V. Oiven, 178 Wis. 609 at 613; Fitzgerald v. Fitzgerald,
210 Wis. 543. It has also been referred to with approval by
a Texas court. Vickers v. Faubion (Tex. Civ. App.), 224

S. W. 803. We, therefore, are of the opinion that said Texas
statute will not operate to prevent the parties referred to
in your inquiry from entering into a lawful marriage in
Wisconsin and that the county clerk can issue a marriage
license to said parties provided they make proper applica
tion therefor and pay the necessary fee and, provided fur
ther, that no other reason exists why a lawful marriage could
not be entered into between the parties in this state.

In arriving at the foregoing conclusion, we assume that
the time for appeal from the Texas divorce decree has ex
pired and that the divorce decree contains no provision pro
hibiting the parties from remarrying within a year, and
that the woman involved in the instant case who was di
vorced in Texas is no longer a resident of Texas but is a
resident of Wisconsin, which facts may or may not be im
portant.
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As you have pointed out in your letter to us, the prohibi
tion contained in sec. 245.03 (2) would have no application
here since that subsection applies only to parties to an action
for divorce in any court in this state. F'.tzgerald v. Fitz
gerald, 210 Wis. 543 at 547. It is also obvious that this case
is not one which falls within the scope of either subsecs. (1)
or (2) of sec. 245.04. We find no other Wisconsin statute
which applies.
In the course of writing this opinion, we have examined

the cases of Lanham v. Lanham, 136 Wis. 360, Severa v. Ber-
anak, 138 Wis. 144, and Elies v. Elies, 289 Wis. 60.
The Lanham case involved a situation where a woman who

was a Wisconsin resident obtained a Wisconsin divorce and
then left the state and went into Michigan for the purpose
of evading sec. 2330, Stats. 1898, now sec. 245.03 (2), and was
remarried in that state. She and her new husband immedi
ately returned to this state where they lived until his death.
The court refused to recognize the Michigan marriage and
held it void and further held that no common law marriage
existed. The case is readily distinguishable and at page 366
of 136 Wis. the court distinguished statutes like the Texas
statute here involved from the Wisconsin statute there in
volved. The second case cited presented a factual situation
similar to that in the Lanham case except that the second
marriage took place in Illinois, which also had a statute
which prohibited remarriage within a year with certain ex
ceptions which were not applicable, and also declared such a
marriage void. The Elies case can be disposed of by re
ferring to the per cuHam opinion filed December 13, 1941
(239 Wis. 60) withdrawing the statement previously made
as to the effect of a subsequent marriage of a party to a Wis
consin divorce in the state of Iowa contrary to the provisions
of sec. 247.37 (1), Wis. Stats.
We have also read Hall v. Industrial Comm., 165 Wis. 364.

It is possible that our supreme court in the subsequent deci
sions hereinbefore cited has receded from the position taken
in this case. In any event it can be distinguished on the
ground that the Wisconsin and Illinois statutes there in
volved differ from the Texas statute here involved.
WET
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Bureau of Purchases—Parking Space—Bureau of pur
chases has authority to procure parking space for state-own
ed automobiles when ready availability of such automobiles is

essential to the performance of the duties of any particular
office.

February 25, 1947.

F. X. Ritger,

Director of Purchases.

You inquire whether the bureau of purchases may pro
cure parking space for state-owned vehicles and make pay
ment for such space from state funds.
Procurement of such space might be classed as a contract

for storage in the case where the automobile is delivered to
the parking lot owner and he assumes the normal responsi
bilities of a bailee to such vehicle, or as a pure rental of land

in the case where the owner of the vehicle retains full con
trol. Hogan v. O'BHen, 206 N. Y. S. 831.

In either event, any power of the bureau of purchases to
procure such space must be based upon express statutory
provisions which confer such power.
The applicable sections of the statutes are as follows:

"15.28 The director of purchases shall have authority and
is hereby directed to purchase and may delegate to special
designated agents the authority to purchase:
"(1) All necessary materials, supplies, paper, coal, fuel,

stationery, apparatus, furniture, equipment, all other per
manent personal property and miscellaneous capital, and con
tractual services and all other expense of a consumable na
ture for all state offices. All such materials, services and
other things and expense furnished to any such office shall
be charged to the proper appropriations of the offices to
whom furnished, as provided in section 20.10 of the
statutes.

<(:(: ,|c :|c>>

"15.26 (4) The words 'contractual services' include gas,
electricity, steam, telephone, telegraph, freight, express,
drayap, towels, drinking water, postage, printing, binding
and similar services."

"15.37 The director of purchases shall have power and it
shall be his duty:
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"(1) To lease all quarters required for the performance
of the duties of state offices and officers outside of state-
owned buildings, subject to the approval of the governor.

If the procurement of parking space be considered as a
contract of bailment, it would be necessary to justify it
within the provisions of sec. 15.28 (1). If it is a pure rental
of space, it must come within the provisions of sec.
15.37 (1).

There are two named items in sec. 15.28 (1) which might
be considered to include such power: (1) "contractual serv
ices"; (2) "all other expense of a consumable nature."

In our opinion the contract for storage in a parking lot
or otherwise does not come within the class of contractual
services. In construing this term, as defined in sec 15.26 (4),
the doctrine variously referred to in the Wisconsin reports
as noscitur a sociis or ejusdem genens, is applicable. Prop
erly speaking, the maxim noscitur a sociis states that the
meaning of a doubtful word may be ascertained by refer
ence to the meaning of words associated with it. Broom's
Legal Maxims (9th Ed. 1924), p. 373. The maxim ejusdem
generis, which is a specific application of the broader rule,
declares that when general words follow specific words
the meaning of the general words may be ascertained by
referring to the preceding special words. Analyzing the
specific words of sec. 15.26 (4) in the light of this doctrine,
we find that they refer to utilities, transportation of commod
ities and incidental services and expenses connected with
the maintenance of an office where personnel are employed.
There is nothing even remotely analogous to the storage of
personal property outside the office. The rule of ejusdem
generis is especially applicable because of the express state
ment of the statute that it authorizes "similar services."
Accordingly, we hold that "similar services" as defined in
sec. 15.26 (4), does not include contracts for the storage of
motor vehicles.

The above construction is inapplicable to the phrase in
sec. 15.28 (1) "all other expense of a consumable nature."
See Broom's Legal Maxims, loc. cit. p. 375. Inclusion of
this phrase shows an intent to include something over and
above the consumable materials and the contractual services
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previously named, and it may properly be extended to in
clude car storage or parking.

While the following conclusion is not free from doubt, we
are of the further opinion that if the procurement of park
ing be considered a pure rental of space it may be justified
under sec. 15.37 (1), Stats. This section authorizes pro
curement of "quarters required for the performance of the
duties of state offices." Since at the time this statute was

passed many state offices had authority to and did own state
automobiles, it must have been within the contemplation of
the legislature that these automobiles would have to be kept
somewhere on state property. If the above term is not broad
enough to authorize the rental of garage space or parking
lots, there is no such apparent authority in the statutes.
While in some connotations the term "quarters" is con
sidered to include space in buildings or dwellings, in its orig
inal military usage from which it is derived, the term "quar
tering" is used to refer to the allocation of space on the
ground, as opposed to billeting, which refers to lodging of
troops in cantonments or barracks.

Whether procurement of parking space be considered as
a contract of bailment or a rental of real property, it is clear
that such space can be acquired only when it is essential for
the performance of the duties of the particular office. The
mere fact that the employe furnishes storage space at his
own home or that it would be more convenient for him in
traveling between his home and his state office, is insuffi
cient. Each department head desiring the procurement of
such parking space should show that it is essential that the
employe involved have his automobile readily available and
that the existing facilities in the city streets are inadequate.
RGT
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Municipal Court — Clerk — Salaries and Wages — Sec.
59.15, Wis. Stats., does not authorize the county board of

Winnebago county to change the compensation of the clerk
of the municipal court for the city of Oshkosh and the county
of Winnebago.

Under sec. 20 (1), ch. 43, Laws 1935, the county board of
Winnebago county may change the annual compensation of
such clerk as fixed by said section, but said board may not
deprive the clerk of any clerk's fees granted to him by sec.
22 of that act.

February 26, 1947.

Rudyard T. Keefe,
District Attorney,

Oshkosh, Wisconsin.

Since 1935 the clerk of the municipal court for the city of
Oshkosh and county of Winnebago has been collecting and
retaining clerk's fees in civil matters before that court. The
question now arises whether the county board of Winnebago
county may take any action which will operate to deprive
the clerk of such fees.

Ch. 43, Laws 1935, provides in part:

"Section 20. (1) The said judge of the municipal court
shall enter an order in writing appointing a suitable person
to act as clerk of said court who shall serve at the will of the
judge of said court until his successor shall have been ap
pointed and qualified. * * * Said clerk of the municipal court
shall receive as compensation the sum of two thousand four
hundred dollars per annum, until otherwise fixed by the
Winnebago county board, apportioned and paid monthly,
two-thirds out of the county treasury of said county and one-
third out of the treasury of the city of Oshkosh, the same to
be in full for all services rendered by said clerk of the munici
pal court. * *

"Section 22. All fines and costs assessed and paid into
said court in state and civil cases shall by the clerk of said
court be paid monthly to the county treasurer of Winnebago
county; and all fines and costs assessed and paid into said
court in city cases shall by the clerk of said court be paid
monthly to the city treasurer of the city of Oshkosh, except,
however, that the clerk may retain 'clerk's fees' collected in
civil matters."
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The clerk of the municipal court has been retaining
"clerk's fees" collected in civil matters by virtue of the pro
visions of section 22, quoted above.
You have referred to sec. 59.15 (1) (b) and (2) of the

statutes, which provides:

"(1) * ♦ *
"(b) Any officer authorized or required to collect fees ap

pertaining to his office shall keep a complete record of all fees
received in such form as the county board shall prescribe
and shall place a record of the total annual receipts on file
in the county clerk's office within 20 days of the close of the
calendar year or at such other times as the county board
may require. Any officer on a salary basis or part fees and
part salary shall collect all fees authorized by law apper
taining to his office and shall remit all such fees not spe
cifically reserved to him by enumeration in the compensation
established by the county board pursuant to paragraph (a)
to the county treasurer at the end of each month unless a
shorter period for remittance is otherwise provided by law.

* *

"(2) (a) Notwithstanding the provisions of any general
or special law to the contrary the county board shall have
the powers set forth in section 59.15 (2) and (3) as to any
office, board, commission, committee, position, or employe in
county service (other than elective offices included under sec
tion 59.15 (1), county board members and circuit judges)
created by or pursuant to any special or general provisions
of the statutes, the salary or compensation for which is paid
in whole or in part by the county, and the jurisdiction and
duties of which lie within the county or any portion thereof
and the powers conferred by this section shall be in addi
tion to all other grants of power and shall be limited only by
express language.
"(b) The county board at any regular or special meeting

may abolish, create or reestablish any such office, board,
commission, committee, position or employment, and in
furtherance of this authority may transfer the functions,
duties, responsibilities and privileges to any other existing
or newly created agency including a committee of the county
board except as to boards of trustees of county institutions.
"(c) The county board at any regular or special meeting

may provide, fix or change the salary or compensation of any
such office, board, commission, committee, position, employe
or deputies to elective officers * *

Sec. 59.15 was repealed and recreated by section 1 of
chapter 559, Laws 1945. Sec. 59.15 (1) is entitled "Elective
Officials," and 59.15 (2) is entitled "Appointive Officials,
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Deputy Officers, and Employes." Usually the titles of sec
tions and subsections of the statutes are inserted by the re-
visor of statutes and reflect his judgment of what consti
tutes an appropriate title. However, in chapter 559, Laws
1945, the legislature itself included the titles which now ap
pear at the beginning of subsecs. (1) and (2) of sec. 59.15
in the statutes. Although under sections 35.19 and 370.01
(48) the titles do not form any part of the statute itself, it
appears clearly to have been the legislative intent that sec.
59.15 (1) (b) was intended to apply only to elective officials.
Since the clerk of the municipal court for the city of Oshkosh
and county of Winnebago is not an elective official, that stat
ute would not be applicable to him.

Sec. 59.15 (2) (a) grants certain powers to the county
board with reference "to any office * * ♦ created by or pur
suant to any special or general provisions of the statutes."
The office of clerk of the municipal court for the city of Osh
kosh and county of Winnebago was not created by any spe
cial or general provision of the statutes, but was created by
a local law known as chapter 43, Laws 1935. Consequently,
sec. 59.15 (2) (a) does not apply to the clerk of the court
created by that act.

Sec. 59.15 (2) (b) which refers to "any such office" ap
plies to an office "created by or pursuant to any special or
general provision of the statutes" mentioned in sec. 59.15
(2) (a). If this paragraph applied to the office of the clerk
of the municipal court for the city of Oshkosh and county of
Winnebago, it would be possible for the county board of
Winnebago county to abolish this office notwithstanding the
manifold duties specifically imposed upon such clerk by
subsec. (2) of sec. 20 of chapter 43, laws 1935, and notwith
standing the fact that under subsec. (1) of said section the
clerk is appointed by the judge of said court and serves at
the will of said judge until his successor is appointed and
qualifies. If the county board could abolish the office of the
clerk of said court it could seriously impair, if not destroy,
the value of that court.

The authority of the county board of Winnebago county
to change the compensation of the clerk of said court must
be found within the provisions of chapter 43, Laws 1935.
Under sec. 20 (1) of said act the county board of Winnebago
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county is given authority to fix the compensation of the clerk
of the municipal court which, until so fixed, was set by said
act at the sum of $2,400 per annum and which was to be "in
full for all services rendered by said clerk of the municipal
court." Neither sec. 22 of chapter 43, Laws 1935, which
states that "the clerk may retain 'clerk's fees' collected in
civil matters" nor any other part of said chapter authorizes
the county board of Winnebago county to take action
which would deprive the clerk of the municipal court
of any fees granted him by the act. Therefore, it is our
opinion that the county board of Winnebago county, solely
by virtue of sec. 20 (1) of chapter 43, Laws 1935, has au
thority to change the annual compensation of such clerk
from $2,400 per annum to a different amount, but that it
does not have the right to deprive said clerk of any fees
granted him by sec. 22 of said chapter.

It does not appear proper to close this opinion without
mentioning the apparent inconsistency between sec. 20 (1)
of chapter 43, Laws 1935, which states that the compensation
of $2,400 per annum or such other compensation in lieu
thereof as may be fixed by the Winnebago county board, shall
"be in full for all services rendered by said clerk of the mu
nicipal court," and that part of sec. 22 of said act which states
that "the clerk may retain 'clerk's fees' collected in civil
matters." Apparently it has been assumed that the clerk's
fees collected in civil matters which are to be retained by the
clerk, belong to him as part payment for his work as clerk;
certainly the act does not specify what shall be done with
these fees if they do not belong to the clerk. On the other
hand, if these fees belong to the clerk for services performed
by him, then the annual compensation of $2,400 cannot be
said to be in full for all services rendered by said clerk.
Since it was not necessary to do so in order to answer your
question, this office is not attempting, in this opinion, to ren
der an interpretation of these seemingly inconsistent provi
sions of chapter 43, Laws 1935.
JRW



82 Opinions of the Attorney General

Taxation—Schools and School Districts—Charitable and

Penal Institutions—The words "agricultural land" as they
appear in sec. 70.117, Stats., include improvements on the
land as well as the soil itself.

Land owned by the state, used exclusively for buildings
and grounds of the various state curative, penal and cor
rectional institutions under supervision of the state depart
ment of public welfare, is not subject to any tax levied for
school purposes as provided by sec. 70.117, Stats.

February 28, 1947.

State Department of Public Welfare.

Attention H. B. Evans, Chief Accountcmt.

You ask our opinion on two questions which involve an
interpretation of see. 70.117, Stats., which questions are as
follows:

1. Are taxing authorities to levy school taxes on agricul
tural land only exclusive of all improvements?

2. Is institutional land used exclusively for buildings and
grounds of the institution exempt from this special school
tax?

The statute referred to (sec. 70.117) reads as follows:

"Notwithstanding any provision of section 70.11, all agri
cultural land owned by the state and operated by the state
department of public welfare in connection with state cura
tive, penal and correctional institutions under its supervi
sion shall be subject to any tax levied for school purposes
the same as other real estate. If such taxes are not paid,
the real estate shall be subject to tax sale as are privately
owned lands."

The state of Wisconsin owns or rents about 22,000 acres
of land which are devoted to carrying on farming activities
in connection with the operation of the various state cura
tive, penal and correctional institutions which are under the
supervision of your department. It is stated that this farm
progi-am has a three-fold purpose: (1) To aid the patients
or inmates of the various institutions; (2) to supply the
various institutions with fresh and pure farm and dairy
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products; and (3) to reduce the cost of food for such institu
tions. Wisconsin Blue Book 1946, p. 331.

The language of sec. 70.117 which was enacted by ch.
398, Laws 1945, indicates that the primary purpose of the
legislature was no doubt to make state-owned land used in
carrying out said farm program, subject to any tax levied
for school purposes the same as other real estate. The lan
guage used, however, is broad enough to possibly include
lands owned by the state and operated by the state depart
ment of public welfare in connection with state curative,
penal and correctional institutions under its supervision, not
strictly within said farm program but which are used for
agricultural purposes.

In construing the statute the words "all agricultural land"
must be given their usual and ordinary meaning and mean
land used for agricultural purposes. Hence, the statute must
be construed to mean that all land owned by the state and

used by the state department of public welfare for agricul
tural purposes in connection with the operation of the vari
ous state institutions under its supervision shall be subject
to any tax levied for school purposes the same as any other
real estate.

Improvements on land used for agricultural purposes must
be considered part of the land as well as the soil itself. Sec.
70.03 states the words "real property," "real estate" and
"land" when used in a statute relating to taxation "shall in
clude not only the land itself but all buildings and improve
ments thereon, and all fixtures and rights and privileges ap
pertaining thereto." The legislative intention to make this
rule apply to the agricultural land mentioned in sec. 70.117
appears from the fact that it is there said that said land
shall be subject to any tax levied for school purposes "the
same as other real estate." We therefore answer your first
question "No."

In answering your second question, we understand that
the land to which you refer as being used exclusively for
building and grounds is land owned by the state and used
exclusively for buildings and grounds of the various state
curative, penal and correctional institutions under the su-
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pervision of the state department of public welfare, and that

no part of said land is used for agricultural purposes. Such

land is clearly not made subject by sec. 70.117 to any tax

levied for school purposes because such lands do not fall

within the designation "agricultural lands."

WET
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Divorce—Divorce Counsel—Fees—Service of notice of
appearance by divorOe counsel in divorce action does not
entitle him to a fee prescribed in see. 247.17, Stats., which
is payable only where an action is tried and where the
divorce counsel is required to appear by sees. 247.14 and
247.15, namely, in default cases and when the court is sat
isfied that the issues are not contested in good faith.

March 5,1947.

Henry E. Steinbring,

DistHct Attorney,

Eau Claii-e, Wisconsin.

You state that the divorce counsel in your county has
been serving a notice of appearance in all divorce cases
upon the attorney for the plaintiff and also upon the attor
ney for the defendant if the defendant is represented by
counsel. He then proceeds to make his investigation and
apparently takes the position that he is entitled in all cases
to the $10 fee provided by sec. 247.17, Stats. We are asked
if this interpretation is correct.
The office of divorce counsel is purely statutory and such

officer may collect only the fees provided by statute. For
example, this office has expressed the opinion that the
county board may not abolish the position nor regulate the
compensation. XXII Op. Atty. Gen. 744, 748.

Sec. 247.17, so far as material here, provides that in each
case in which the divorce counsel appears he shall receive
the sum of $10 to be paid by the county wherein the action
was tried upon the order of the presiding judge and by cer
tificate of the clerk of the circuit court. Extra compensa
tion is allowed in cases occupying more than one day of the
divorce counsel's time."It is apparent under the wording of
sec. 247.17, without examining other statutes, that there
are some cases in which the divorce counsel is not entitled
to the $10 fee, assuming for the moment, but not conceding,
that the word "appears" can be construed to cover all cases
in which a notice of appearance has been served. Payment
in any event is restricted to those cases in which "the action
was tried." This would automatically rule out all cases
which never come to a trial.
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However, we consider that the word "appears" as used in
sec. 247.17 is further restricted by the language of sees.
247.14 and 247.15 which limits the types of divorce actions
in which divorce counsel is authorized to appear.

Sec. 247.14 provides that such counsel shall appear in the
action when the defendant fails to answer or withdraws his

answer before the trial; also, when the defendant inter

poses a counterclaim and the plaintiff neither supports his
complaint nor opposes the counterclaim; and, lastly, when
the court is satisfied that the issues are not contested in

good faith by either party. Sec. 247.15 goes on to provide
that no divorce decree shall be granted in any action in
which the divorce counsel is required by sec. 247.14 to
appear, until the divorce counsel shall have appeared in
open court on behalf of the public and made a fair and im
partial presentation of the case and fully advised the court
as to the merits of the case, the rights and interests of the
parties and of the public, and until the proposed findings
and judgment shall have been submitted to him.
We find nothing in the statutes which requires the divorce

counsel to serve a notice of appearance on counsel for either
party in a divorce action nor which provides any compen
sation for the service of such a notice. He has a duty to
appear only in default cases and where the court is satisfied

that the issues are not contested in good faith. Sec. 247.17,
with reference to payment of fees in those cases which are
tried and in which the divorce counsel appears is in part
materia with sees. 247.14 and 247.15 wherein the duty to
appear is prescribed, and it seems reasonably clear that no

fee is to be paid for an unauthorized appearance. It is ele
mentary that a public officer takes his office cum onere, and
he may receive only the compensation provided by law. If
no compensation is fixed by law for a particular service the
implication is that the service is gratuitous, 43 Am. Jur.
139, and it may well be that investigations will be made by
the divorce counsel in some cases where he will never be
entitled to a fee. It perhaps should be added in closing that
this opinion does not purport to cover in any way the fees
to which divorce counsel may be entitled under sec. 247.29
in alimony matters.
WHR
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Cities—Elections—Vacancies—Although death of super
visor created a vacancy one day after the last date for filing
papers to nominate a successor under sec. 11.90 (17), nev
ertheless, his successor for residue of the unexpired term
must be elected at the spring election pursuant to sec. 17.23
(1) (a) and (b), Wis. Stats.

March 11,1947.

Donald C. O'Melia,
District Attorney,

Rhinelander, Wisconsin.

In the regular election held on the first Tuesday of April,
1946, a county board supervisor was elected from one of the
wards in the city of Rhinelander for a two-year term. Said
supervisor died on the 11th of February, 1947, thus creat
ing a vacancy in that office. Sec. 17.03 (1) Wisconsin stat
utes.

A supervisor is a city officer. Sec. 62.09 (1) (a), Wiscon
sin statutes, XII Op. Atty. Gen. 279, XIX Op. Atty. Gen.
268.

Sec. 17.23 (1) provides as follows:

"Vacancies in offices of cities operating under the general
law or special charter shall be filled as follows:
"(a) In the office of mayor, except as provided in section

10.44, by appointment by the common council. In the office
of aldei-men in cities of the first class, by the mayor, and in
cities of the second, third and fourth class, by the common
council, except in both cases as provided in section 10.44.
A person so appointed shall hold office until his successor is
elected and qualified. His successor shall be elected for the
residue of the unexpired term on the first Tuesday of April
next after the vacancy happens, in case it happens thirty
days or more before such day, but if such vacancy happens
within thirty days before such first Tuesday of April, then
such successor shall be elected on the first Tuesday of April
of the next ensuing year; but no election to fill a vacancy in
such office shall be held at the time of holding the regular
election for such office.
"(b) In the office of any other elective officer, except the

judge of a municipal court created by special act with juris
diction throughout the city only, and except as provided in
section 10.44, by appointment by the mayor subject to con
firmation by the council, except that in case of vacancies in
the office of any such officer of a city of the first class who
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is authorized by law to have a deputy, such deputy shall
have full power and authority and it is hereby made his
duty to exercise the office and perform the duties of such
office, and he shall be entitled to the emoluments of such
office during the remainder of the term. A person so ap
pointed and confirmed shall hold office until his successor is
elected and qualifies. His successor shall be elected as pro
vided in paragraph (a)."

Emergency statutes, known as sec. 11.90 (17), (18) and
(21), also provide:

^ "(17) The dates for the performance of acts in prepara
tion for the April election in 1947 are changed as follows:
«* * *

"Feb. 10 (5 p. m.) . . . Last day for nonpartisan candi
dates for town, city and village office to file nomination
papers, when no primary has been held.

It* « %

•"Apr. 1 . . . Spring election held.
"(18) All other dates or time for the performance of acts

in preparation for any election to which this section applies
are advanced proportionately when necessary to conform to
the changes in dates made in subsections (12) to (17). The
secretary of state shall determine what advancements of
such dates or time are necessary and give such notice there
of as he may deem advisable.
"(21) This section shall expire after the completion of

the election on April 1, 1947."

No primary election for the purpose of nominating candi
dates is held in the city of Rhinelander. It thus appears that
the vacancy in the office of supervisor occurred the day
after the last day for filing nomination papers for that office
had expired.

It is the duty of the mayor and common council to fill the
vacancy as provided in sec. 17.23 (1) (a). Since the vacancy
occurred more than 30 days before the first Tuesday of
April, 1947, the successor to the deceased supervisor ordi
narily would be elected for the residue of the unexpired
term at the election of April 1, 1947. However, whether the
mayor or council do, or do not, appoint some one to fill the
vacancy, as contemplated by sec. 17.23 (1) (b), the name of
a duly nominated candidate to be elected for the residue of
the unexpired term cannot appear on the ballot since the
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vacancy occurred one day after the last date for filing nomi
nation papers.
You have called our attention to the fact that if the suc

cessor to the deceased supervisor is to be elected for the
residue of the unexpired term at the election to be held
April 1, 1947, it will be impossible to carry out the inten
tion of sec. 11.90 which was to give members of the armed
forces the right to vote for a duly nominated office seeker
whose name appears on the ballot. Because the time for
filing nomination papers had expired before the vacancy
occurred, no name will appear on the ballot in the place pro
vided for the names of candidates duly nominated to fill the
vacancy in that office.

Prior to the passage of sec. 11.90 this situation could not
have arisen because a candidate desiring to fill this vacancy
could have filed nomination papers for such purpose not
more than 20 nor less than 15 days before the spring elec
tion. Sec. 5.26 (6).
The secretary of state has not made any attempt, pursu

ant to the provisions of sec. 11.90 (18), to change the pro
visions of sec. 17.23 which require the election of a succes
sor in case a vacancy happens 30 days or more before the
spring election, and it is at least very doubtful whether any
such action could be taken. Attention is also called to the
fact that sec. 17.29 provides in part:

"The provisions of this chapter supersede all contrary
provisions in either the general law or in special acts
;i: iH if. >>

While it is true that members of the armed forces situ
ated in foreign countries will not have an opportunity to
vote for a duly nominated candidate to fill this vacancy,
this is likewise true of the electors who are actually living
in the ward in which the successor is to be elected. More
over, sec. 11.90 (1) recites that that statute was passed "to
facilitate so far as practicable the voting by its qualified
electors who are serving in the armed forces of the United
States".

Very possibly the legislature did not foresee the manner
in which the provisions of sec. 11.90 might operate under
the present conditions, and although it has been the general
pattern of the election statutes that the voters shall have
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an oppoi'tunity to vote for a duly nominated candidate,
there are other circumstances under which the electors can
fill an office only by writing in or pasting in the name of the
individual for whom they wish to vote. It is our opinion
that there is nothing ambiguous in the provisions of sees.
17.23 and 11.90 (17) which requires an interpretation to
the effect that a person may not be elected at the April 1
election for the residue of the unexpired term which the de
ceased supervisor was to serve; therefore he should be
elected at such time.

JRW

State—Bureau of Personnel—Salaries and Wages—State
Employes—Director of personnel is required to determine
whether or not persons are "employed" before issuing cer
tificate pursuant to sec. 16.27.
Employes appearing in court or before administrative

tribunal in matters relating to their employment should not
be removed from pay roll on days they are so occupied.

March 11, 1947.
A. J. Opstedal,

Director of Personnel.

You state that certain employes of the motor vehicle de
partment, who attended the hearing before the personnel
board in the ifiatter of the appeal of the employes of the
Milwaukee branch office who were temporarily laid off at
the time the office quarters were moved, were removed from
the state pay roll for the day on which they attended the
hearing. You state further that these employes have pro
tested against their removal from the pay roll; that the
motor vehicle department has taken the position that the
legality of the removal must be determined by the bureau
of personnel and that a record of their protest and of the
action of the motor vehicle department has been trans
mitted to you by the Milwaukee office of such department.
You inquire: (1) Is the bureau of personnel required to

determine whether or not the removal from the pay roll was
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legal? (2) Is it good personnel procedure and contemplated
by law that employes be removed from the pay roll on days
when they are attending hearings in matters relating to
their employment?

In answer to your first question, under sec. 16.27 (1) the
director of personnel is required to certify on the pay roll
that a person is employed. Under subsec. (2), if a person
who is employed is denied such a certificate as a basis for
subsequent payment of wages from the state treasury, he
is entitled to bring mandamus against the director to com
pel such certification. In the ordinary course of events the
director will make his determination as to employment from
the pay roll as submitted by the particular department.
When the facts are brought to the attention of the director
as they are in the present case, that an employe has a claim
for payment which is not shown by the pay roll, the director
must of necessity determine whether or not such claim is
valid, whether the employe is entitled to be certified, or
whether the director chooses to defend a mandamus action
brought by the employe. Action of the director can be re
viewed by the personnel board under sec. 16.05 (5), Stats.
In answer to your second question, personnel procedures

or policies of any department are generally the responsi
bility of that particular agency, but as far as the legality of
the removal from the pay roll is concerned, we are of the
opinion that this matter is controlled by our prior opinion,
XXX Op. Atty. Gen. 214, at pp. 217-218:

"* * * the administration of justice being a course of
mutual benefit to everyone in the state, each is under obli
gation to aid in furthering it as a matter of public duty,
including the state itself as an employer, and * * ♦ the
state should not, therefore, penalize its own employes by
withholding their compensation when they are compelled to
be absent from their duties to testify in court on matters
relating to such duties."

The employes in question in the present case were present
before an administrative tribunal of the state and engaged
in a successful defense of their rights as civil service em
ployes of the state. We are of the opinion that in so defend
ing their civil service rights they were engaged in matters
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relating to their employment and hence are employed with
in the meaning of sec. 16.27 and are entitled to be certified
on the pay roll as being so employed.
RGT

Legislature — Criminal Law — Lotteries — Adoption of
resolution No. 28, A., relating to bingo games is within the
province of the legislature. Such resolution does not change
the law and if it invites violation is not "within the province
of the legislature."
Such resolution would have no legal effect on the duties

of enforcement officers.

March 17, 1947.
Members of the Assembly.

Under date of March 12, 1947 you requested our opinion
on the following questions:

1. Whether or not it is within the province of the legis
lature to adopt joint resolution No. 28, A., relating to a leg
islative opinion on bingo games operated by certain patri
otic, educational, religious, charitable, agricultural, civic or
fraternal organizations.

2. If the legislature should adopt said joint resolution No.
28, A., what effect, if any, will it have on the duties of dis
trict attorneys, sheriffs and other law enforcement officers?

If it is "the sense of this legislature that bingo games
sponsored and conducted under the auspices and control of
religious, charitable, fraternal, educational, agricultural,
civic or patriotic organizations are violating no moral law
and should not be subject to the regulations and penalties
applicable to lotteries under section 24 of article IV of the
constitution and the provisions of sections 340.01 to 348.08
of the statutes," then that in itself is within the province
of the legislature. However, the result of such a resolution
would naturally tend to make law enforcement more diffi
cult and encourage violations of the law as it now stands,
people believing that they had your approval in the matter.
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Its adoption, although it does not change the law, could be
construed as an invitation to violate. This is not "within
the province of the legislature."
As to the second question, if the legislature should adopt

such a joint resolution, you ask what effect, if any, it would
have on the duties of district attorneys, sheriffs and other
law enforcement officers. We wish to advise that it would
have no legal effect on any of their duties but might dis
courage them in the enforcement of the sections of the stat
utes covering lotteries.
If they fail to enforce the statutes as they now are, they

would still be subject to removal for neglect of duty.
JEM

Banks and Banking—Receiving and Paying Stations—
National Banks—Section 5155 (c) of the National Bank
Act (12 USCA § 36 (c)) authorizes a national bank situ
ated in a city in Wisconsin to establish a paying and receiv
ing station as provided by sec. 221.255, Wis. Stats., in an
other village located in the same county, its right to estab
lish such a station being subject to restrictions as to loca
tion imposed by state law on state banks.
The words "restrictions as to location imposed by the law

of the state on state banks" as they appear in said sec.
5155 (c) mean restrictions on geographical location.

Said national bank need not obtain authority from the
state banking review board before it establishes and com
mences to operate a paying and receiving station in Wis
consin but must obtain the approval of the comptroller of
the currency before it can establish and commence to oper
ate such a station in this state.

March 19, 1947.

State Banking Commission.

Attention James B. Mulva, Chairman.

You have asked us to advise you with respect to the legal
ity of the action of the Waukesha National Bank in estab
lishing a place of business at Butler, Wisconsin, and to give
you our recommendations and advice with respect thereto.
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This place of business which we will hereinafter refer to as
the Butler station was opened for business on February 17,
1947 following written approval and consent given by C. B.
Upham, acting comptroller of the currency, on December 2,
1946.

The question whether the Waukesha National Bank has
power to establish a station in Butler depends primarily on
the federal law. First National Bank v. Missouri, 263 U. S.
640, 44 S. Ct. 213, 68 L. Ed. 486; Rushton ex ret. Conir. of
Banking v. Michigan Nat. Bank, 298 Mich. 417, 299 N. W.
129, 136 A. L. R. 458. In the first case cited, the court said
at page 492 of 68 L. Ed.:

"* * * The extent of the powers of national banks is to
be measured by the terms of the Federal statutes relating
to such associations, and they can rightfully exercise only
such as are expressly granted, or such incidental powers as
are necessary to carry on the business for which they are
established. * * *"

The court also said at page 492:

"National banks are brought into existence under Fed
eral legislation, are instrumentalities of the Federal govern
ment, and are necessarily subject to the paramount author
ity of the United States. Nevertheless, national banks are
subject to the laws of a state in respect of their affairs
unless such laws interfere with the purposes of their crea
tion, tend to impair or destroy their efficiency as Federal
agencies, or conflict with the paramount law of the United
States. * *

The general business of each national bank is required
to be transacted in the place specified in its organization
certificate "and in the branch or branches, if any, estab
lished or maintained by it" in accordance with the provi
sions of sec. 5155 of the National Bank Act. R. S. sec 5190 •
12 USCA §81.

The National Bank Act provides, inter alia, that a na
tional bank may with the approval of the comptroller of the
currency, establish and operate new branches (1) within
the limits of the city, town or village in which said bank is
situated, if such establishment and operation are at the time
authorized to state banks by the law of the state in ques
tion, and (2) at any point within the state in which the
national bank is situated, if such establishment and opera-
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tion are at the time authorized to state banks by the statute

law of the state in question by language specifically grant
ing such authority affirmatively and not merely by implica
tion or recognition, and subject to the restrictions as to
location imposed by the law of the state on state banks.
R. S. sec. 5155 (c) ; 12 USCA §36 (c). A national bank
located in a state having a population in excess of one mil
lion, can establish a branch outside the city, town or village
in which it is situated only if it has a paid in and unim
paired capital stock of not less than $500,000, with one ex
ception not here applicable. R. S. sec. 5155 (c); 12 USCA
§36(0.

The term "branch" as used in sec. 5155 of the National
Bank Act (12 USCA §36) is defined so as to include any
branch bank, branch office, branch agency, additional office,
or any branch place of business located in any state or ter
ritory of the United States or in the District of Columbia
at which deposits are received, or checks paid, or money
lent. R. S. sec. 5155 (f) ; 12 USCA §36.

It is also provided that the aggregate capital of every
national bank and its branches shall at no time be less than
the aggregate minimum capital required by law for the es
tablishment of an equal number of national banks situated
in the various places where such bank and its branches are
situated. R. S. sec. 5155 (d); 12 USCA §36 (d). No national
bank can now be organized with capital less than $100,000
except in places with a population not exceeding 6,000 per
sons, in which cases a national bank may be organized with
capital of not less than $50,000. The statute also contains
certain other provisions applicable in cases where it is de
sired to organize a national bank in cities the population of
which exceeds 50,000 persons, which have no application
here. R. S. sec. 5138; 12 USCA §51.
The city of Waukesha had a population of 19,242 persons

according to the last federal census and the village of Butler
had a population of 778 so that if new national banks were
to be established in Waukesha and Butler at the present
time they could be organized with capital of $100,000 and
$50,000, respectively.

At all times which are material here, the Waukesha Na
tional Bank had and now has paid in and unimpaired cap-
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ital stock of $540,000. It therefore appears that said bank
could establish and operate a branch, using that word in the
sense it is defined in sec. 5155 (f), at a place in this state
outside of the city of Waukesha if at the time Wisconsin
state banks are given the right to establish and operate
branches (again using that word as defined in sec. 5155 (f))
by specific statutory language, and subject to the restric
tions as to location imposed by the law of this state on state
banks.

Wisconsin specifically prohibits branch banking. Sees.
221.04 (1) (f), 221.255 (10). Wisconsin does permit state
banks under certain circumstances to establish and main

tain what are known as receiving and paying stations. This
right is granted by specific statutory provision. Sec. 221.255. *
A Wisconsin state bank can establish and maintain a re

ceiving and paying station only in event certain statutory

requirements are met, including those involving location.
A Wisconsin state bank desiring to establish a paying and
receiving station must first make application to the banking
commission which is thereupon required to determine
whether public convenience and advantage will be promoted
by allowing a station to be established and maintained as
well as certain other facts mentioned in sec. 221.255 (1) and
(3) and make its reports and recommendations to the bank
ing review board. The latter board is then requli-ed to con
sider the matter, hold any hearing that it may deem neces
sary, and make its decision approving or disapproving the
establishment and maintenance of the proposed station.
The business which can be transacted in a paying and re

ceiving station is limited by subsection (6) of sec. 221.255,
which reads as follows:

"No banking business shall be transacted in any such sta
tion other than receiving and paying out deposits, issuing
drafts and travelers' checks, handling and making collec
tions, and cashing checks and drafts."

The banking commission is given authority to prescribe
rules and regulations governing the operation of receiving
and paying stations by sec. 221.255 (7). Such rules and reg
ulations appear in the 1944 Red Book at page 106 and fol
lowing.

Repealed by ch. 101, Laws 1947, published May 16, 1947.
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At this point two legal questions are presented: (1) In
authorizing a national bank to establish and operate
"branches" under the circumstances stated in sec. 5155 (c)
of the National Bank Act, does said section authorize a
national bank to establish a paying and receiving station as
contrasted to a true branch bank (See Marvin v. Kentucky
Title Trust Co., 218 Ky. 135, 291 S. W. 17, 50 A. L. R. 1337
and XXII Op. Atty. Gen. 562 at 563) where the state law
authorizes state banks to establish and maintain paying and
receiving stations under certain circumstances but forbids
state banks from establishing or maintaining true branch
banks; and (2) in event the first question is answered
"Yes," does said sec. 5155 authorize a national bank to
establish a paying and receiving station where the state law
authorizes state banks to do so only after receiving author
ity to do so from the state banking review board, which
authority may or may not be granted.
The first question must in our opinion be answered in the

affirmative. The word "branch" as used in said section is

defined by subsection (f) of said sec. 5155 so that it includes
what is known in Wisconsin as a paying and receiving sta
tion. Said subsection (f) reads as follows:

"The term 'branch' as used in this section shall be held to
include any branch bank, branch office, branch agency, addi
tional office, or any branch place of business located in any
State or Territory of the United States or in the District of
Columbia at which deposits are received, or checks paid, or
money lent."

The second question must in our opinion also be answered
in the affirmative. Notwithstanding the fact that the Wis
consin statute permits a state bank to establish a paying
and receiving station only after receiving authority to do
so from the state banking review board, which authority
may or may not be granted, such statute meets the require
ment of sec. 5155 of the National Bank Act to which refer

ence has previously been made to the effect that national
banks may with the approval of the comptroller establish
and operate branches at any point within the state in which
it is situated if such establishment and operation are at the

time authorized to state banks by the "statute law of the
state in question by language specifically granting such
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authority affirmatively" and not by implication or recogni
tion. Approval of the state banking review board is not re
quired, approval by the comptroller of the currency being
sufficient. We arrive at the foregoing conclusions on the
authority of the case of Rushton ex rel. Comr. of Bkg. v.
Michigan Nat. Bank, 298 Mich. 417, 299 N. W. 129, 136
A. L. R. 458, which holds that a Michigan national bank
could establish branches as provided by sec. 5155 (c) of the
National Bank Act where sec. 23.762 of the Michigan stat

utes annotated provided: "Any bank having a capital of at
least fifty thousand dollars ($50,000) may establish and
maintain branches within any village or city other than in
which it was originally chartered upon obtaining permis
sion in writing from the commission," and sec. 23.897 Mich
igan statutes annotated provided in effect that in event of
consolidation of banks therein mentioned the consolidated

bank "may, with the written permission of the commission,
establish and operate as branches the consolidated bank or
banks" and which further provided that such permission
should not be granted by the commission unless certain

stated requirements as to capital and surplus are met and
"the commission is satisfied as to the sufficiency of the cap
ital and surplus of such bank or association, and the neces
sity for the establishment of such a branch or branches, and
the prospects of successful operation if established." The
court held that approval of the comptroller of the currency
was alone required for the establishment of such a branch
by a national bank in Michigan. Referring to sec. 5155 (c)
of the National Bank Act and the state statutes there in

volved, the court said at page 465 of 136 A. L. R.:

"There is here no suggestion that an unqualified or un
conditional right need be given by state law to state banks
to establish and operate branches before national banks
may do likewise without the sanction of the administrating
state banking office. Rather the thought was to place both
banking systems upon an equal competitive plane. * *

<<H: «

"* * * The state has 'by language specifically granting
such authority affirmatively and not merely by implication
or recognition' provided for state branch banking by state
banks. Under Section 114 of the Public Acts of 1937, No.
341, state banks may consolidate and with the written per
mission of the Commissioner of State Banking establish and
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operate as a branch or branches the consolidating bank or
banks. By the federal enactment equal privileges are avail
able to national banks with the approval of the Comptroller
of the Currency. 'Only where the States make the competi
tion possible by letting their own institutions have branches'
are national banks to haVe branches. Having made the com
petition possible, natioTial hanks as corporate instrumental
ities of the United States created for public purposes need
look only to the terms of the National Bank Act for guid
ance and wpproval of their actions" [Emphasis ours]

This Michigan case is a carefully considered and well
reasoned case which has been cited by this department in at
least one occasion in the past and we believe it accurately
expresses the law on the subject and applies in the present
case. The Michigan statutes involved in the case cited per
mitted the establishment of branch banks by state banks in
event of a consolidation only upon obtaining permission
from the state banking commission which could give its per
mission only if satisfied that statutory requirements as to
capital and surplus had been met and, further, if it was
satisfied of "the necessity for the establishment of such a
branch or branches, and the prospects of successful opera
tion if established." This is comparable with some of the
requirements contained in sec. 221.255 (1) and (3) which
must be passed upon by the banking commission and bank
ing review board before a permit to establish and operate a
paying and receiving station can be granted. You should
understand, however, that there is no decision of the Wis
consin supreme court on the point and until there is one it
is impossible to state with certainty the exact result which
would be reached in this state. The foregoing does express
our considered judgment on the question.
Our over-all conclusion is that at all times material here

sec. 5155 (c) of the National Bank Act did and now author
izes the Waukesha National Bank to establish and operate
a paying and receiving station as provided by sec. 221.255,
Wis. Stats., its right to establish such a station being sub
ject to restrictions as to location imposed by the state law
on state banks. For reasons hereinafter stated, we need not
determine at this time whether the law requires that its
manner of operation be subject to the same limitations as
are imposed upon state banks operating such stations. We
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also conclude that said national bank need not obtain

authority from the state banking review board before it
establishes and commences to operate such a station but
must obtain the approval of the comptroller of the currency
before it can establish and commence to operate such a sta
tion in this state.

In our judgment the provisions of sec. 221.255 which pro
vide that a paying and receiving station may be established
in any community not having adequate banking facilities
and which require the banking commission to determine
whether public convenience and advantage will be promoted
by the establishment of a station as well as the other factors
which must be considered before a state bank can establish

such a station as provided in sec. 221.255 do not apply be
cause sec. 5155 (c) of the National Bank Act says that a
national bank may with approval of the comptroller of the
currency establish and operate new branches at any point
within the state where it is established if state banks are

affirmatively authorized by state law to establish and oper
ate branch banks by specific statute and "subject to the re
strictions as to location imposed by the law of the state on
state banks." [Emphasis ours] Ordinary rules of statutory
construction would indicate that this is the only restriction
applicable to state banks which would apply to a national
bank whenever a state by specific statute affirmatively
authorizes state banks to engage, establish and operate
branches, using that term as defined in sec. 5155 (f).
The words "restrictions as to location" in our opinion

mean restrictions on geographical location, such as the
three-mile limit imposed by sec. 221.255 (1), and not to any
restriction of the kind imposed upon state banks seeking a
permit to establish a receiving and paying station by sub
sections (1) and (3) of the same section to the effect that
a station can be established and maintained only in a com
munity not having banking facilities or where public con
venience and advantage would be promoted by its establish
ment, which would if answered in the negative prevent the
establishment in any particular location. To hold otherwise
would make it possible to nullify the evident intent of con
gress in enacting sec. 5155 (c). As shown by the case previ
ously cited, the broad over-all intent of congress in enact-
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ing sec. 5155 as it now appears, was to permit national
banks to have branches (using the word in the sense in
which it is defined by sec. 5155 (f)) when the state by stat
ute permits state banks to have branches. To repeat again
what was said in the Michigan case cited (p. 465 of 136
A. L. R.) : " 'Only where the States make the competition
possible by letting their own institutions have branches' are
national banks to have branches. Having made the compe
tition possible, national banks as corporate instrumental
ities of the United States created for public purposes need
look only to the terms of the National Bank Act for guid
ance and approval of their actions." [Emphasis ours] If it
were to be said that the "restrictions as to location imposed
by the law of the state on state banks" should include in
addition to restrictions as to geographical location, such
matters as the question whether the community has ade
quate banking facilities or whether public convenience and
advantage would be promoted by establishment of a station,
we would then be in a position where national banks could
be denied the right to establish a branch in a community
and compete with state banks because the area already had
adequate banking facilities. If such a construction were
adopted, it would be possible to have a situation where no
national bank in the state could establish a branch even
though the state law specifically and affirmatively permits
state banks to establish branches, in event it appeared that
all communities in the state already had adequate banking
facilities. It is very evident that congress never intended
any such result.

Furthermore, even if the matter of adequate banking
facilities or public convenience and advantage are to be in
cluded in "restrictions as to location," these questions would
have to be passed upon by the comptroller of the currency
and not the state banking commission or banking review
board. The case of Rushton ex rel. Comr. of Bkg. v. Mich
igan Nat. Bank, supra, is authority for this proposition. It
would also seem to follow from the context of sec. 5155 (c)
which specifically states that a national bank may with the
approval of the comptroller of the currency establish and
operate new branches under the circumstances therein
stated. There is no requirement of approval by any state
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banking authority and such omission must be regarded as
significant.

The acting comptroller of the currency has given his writ
ten approval and consent to the establishment of the Butler
station here involved on December 2, 1946 and if the mat
ters whether Butler already had adequate banking facilities
or whether public convenience and advantage would be pro
moted by establishment of a station in that village as well
as any other matters other than those relating to geograph
ical location are included in the words "restrictions as to

location" as they appear in sec. 5155 (c), all such matters

must, in view of the action of the acting comptroller, be
deemed to have been resolved in favor of the right to estab
lish the station.

The formal document evidencing such approval reads in
part that: "Approval and consent are hereby given to the
said 'The Waukesha National Bank' to establish and oper
ate a branch in the village of Butler, at the location above
mentioned, as provided in sec. 5155, as amended, and sec.
5190, as amended, of the Revised Statutes of the United
States." The word "branch" as used in the foregoing must,
of course, be deemed to be used in accord with the definition
contained in sec. 5155 (f) and would include what is known
as a paying and receiving station in this state.

This leaves only the following question: Were the provi
sions of sec. 221.255, Wis. Stats., regarding geographical
location complied with by the Waukesha National Bank in
establishing the Butler station?
The entire village of Butler is located in Waukesha county

which is the same county in which the Waukesha National
Bank is located. We are informed it is more than three miles
from any other bank or paying and receiving station. It,
therefore, meets all requirements of sec. 221.255 as to geo
graphical location.
We have inquired into the manner in which the Butler

station of the Waukesha National Bank has been and now

is being operated. It appears from the facts presently be
fore us that it is being operated in all respects in accord
with sec. 221.255 (6), Wis. Stats., and the applicable rules
and regulations of the Wisconsin banking commission. That
being true, there is no need at the present time to answer
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the legal question whether the Waukesha National Bank in
operating its Butler station is required to observe the limi
tations imposed by sec. 221.255 (6) or the applicable rules
or regulations of the Wisconsin banking commission.
Should you find some time in the future that they have
changed their method of operation, you can advise us and
we can then give you our advice and opinion on that ques
tion.

We are obliged to advise you that at the present time it
is our opinion that the establishment and operation of the
Butler station of the Waukesha National Bank is in accord
with law and that you could not on the basis of present
known facts successfully maintain legal proceedings to com
pel the discontinuance of said station.
WET

Schools and School Districts—Safety Patrols—School
safety patrols may use flags to direct children crossing high
ways and to warn traffic.

March 20,1947.

Motor Vehicle Department.

You have asked for an opinion as to the legality of the
use by school safety patrols in connection with their duties
under sec. 40.89 of the statutes of 24" yellow flags attached
to short bamboo poles. You have indicated that the flags
would be 24" square and would contain the word "school."
You state that it is not contemplated that these flags should
be used for the direction of vehicular traffic.

Sec. 85.14 (1) which prohibits generally the display of
unauthorized traffic signs or signals has been amended by
ch. 5, Laws 1947, to add the following provision:

«♦ * * excepting that a federal yellow flag, 24" x 24",
bearing either the words 'Safety PatroT or 'School',
attached to a light weight pole 8' or less in length, may be
used by members of school safety patrols standing adjacent
to but off the highway to warn traffic that children are
about to cross the street."

The quoted section is valid and unquestionable authority
for the use of the flags in the manner you have indicated.
ROT
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Banks and Banking—Receiving and Paying Stations—
Weights and Measures—Distance—The words "within
three miles" as used in sec. 221.255 (1), Stats., mean three
miles as measured over the ordinary usual and shortest
route of public travel between the points involved and not
as the crow flies.

March 21, 1947.
Banking Review Board.

Attention G. R. Keyes, Secretary.

You have asked us to advise you whether the words
"within three miles" as they appear in sec. 221.255 (1) mean
three miles as the crow flies or three miles as measured
along the shortest existing public highway.
The subsection referred to provides that any bank may

establish and maintain a receiving and paying station pro
vided certain conditions therein mentioned exist, and fur
ther provides, inter alia:

"* * * but no bank shall be permitted to establish, main
tain or operate * * * any such station within three miles
of any other existing bank or an authorized receiving and
paying station of any other bank; * *

The question as to the proper method of measuring dis
tance when mentioned in a statute or written document is
one that has been discussed in a number of cases. See Anno
tations in 54 A. L. R. 781 and 96 A. L. R. 778. No Wisconsin
cases are cited. In the annotation in 54 A. L. R. 781, it is
said, pages 783-4:

"It appears that the decisions are not in accord as to the
proper method of determining distance in the construction
of constitutional provisions or statutes. In some jurisdic
tions a straight line on the horizontal plane has been con
sidered the proper method of measurement.

"In some jurisdictions the courts have recognized other
means than the straight line as media for measuring dis
tances. * * *"

The best general statement on the subject that we can
find is that of the Illinois supreme court in Stark County v.
Henry, 326 111. 535, 158 N. E. 116, 54 A. L. R. 777 at 780:
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"* * * When the distance sought to be ascertained is the
distance between two designated points, and there is noth
ing in the context or subject-matter to indicate the manner
in which the measurement is to be ascertained, distance is
to be measured in a straight line, on a horizontal plane
(5 Am. & Eng. Enc. Law, 704; 18 C. J. 1287; Lake v. But
ler, 5 El. & HI. 92, 119 Eng. Reprint, 416; Jewel v. Stead,
6 El. & Bl. 349, 119 Eng. Reprint, 895). Where, however,
the distance is between cities, where mileage is to be com
puted, or where the context indicates that the distance is to
be traveled, the distance is to be computed over the ordi
nary, usual, and shortest route of public travel, and not the
distance measured by a mathematically straight line, * * *"
(Emphasis ours)

The basic purpose for the enactment of sec. 221.255
authorizing establishment of paying and receiving stations
as therein provided, was to provide some foi-m of banking
service to communities otherwise not adequately served in
this respect. This follows not only from that portion of sec.
221.255 (1) which provides that paying and receiving sta
tions may be established in any community not having ade
quate banking facilities (provided that all other require
ments mentioned in the statute are complied with) but also
from the fact that sec. 221.255 (3) also provides that when
an application for a station is received the banking commis
sion is required to ascertain certain facts including whether
"public convenience and advantage will be promoted by
allowing such station to be established and maintained" and
then make its report to the banking review board which
makes the ultimate decision on the matter, as well as from
the fact that the very portion of the statute we have under
consideration here provides that no station shall be estab
lished, maintained or operated within three miles of any
existing bank or other authorized station of any other bank.
The public must patronize a paying and receiving station

like any other place of business by using the ordinary routes
of travel. The distance is one that must be traveled. In con
formity with the rule as stated in the Illinois case hereto
fore cited, we conclude that the words "within three miles"
as used in sec. 221.255 (1) mean within three miles as
measured over the ordinary, usual and shortest route of
public travel between the points involved and not as the
crow flies.
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It is also important to note that if the distance mentioned

in sec. 221.255 (1) is to be measured "as the crow flies" it

would preclude a community not having banking facilities

from securing a paying and receiving station if located
within three air miles of another community which already
has a bank or a paying or receiving station of another
bank, even though geographical conditions may be such that
the distance between the two communities by the ordinary,
usual and shortest route is many more times that distance.

We do not believe that the legislature ever intended such
a result.

There is an opinion of this office appearing in XXIII Op.
Atty. Gen. 191 at 207 which holds that the distance men

tioned in the portion of sec. 176.30 (3) which prohibits the
sale of intoxicating liquor within one mile of any state hos
pital for the insane should be measured by air line and not
by road. We do not feel that such ruling, involving as it
does the construction of a statute regulating the sale of in
toxicating liquor, is of any particular significance so far as
our present question is involved.

The business of selling intoxicating liquors has always
been placed in a special class by the law and subjected to
restrictions not imposed upon ordinary trades and business.
See, for example. State ex rel. Henshall v. Ludington, 38
Wis. 107; Zodrow v. State, 154 Wis. 551. In 48 C. J. S. (In
toxicating Liquors) §191, it is said in part:

•  Restrictions on sales of liquor as to territory, popula-
V  dealers, and other details, established by the legislature through delegated agencies of gov
ernment are for the purpose of strict surveillance and con
trol of the liquor industry, in order to minimize the evils
inherent in the liquor traffic and to insure the collection of
a tax thereon. * * *"

Statutes prohibiting the trafficking in liquor within a
limited distance of churches, schools and the like are, as a
general rule, liberally construed in favor of such institu
tions and strictly against those applying for a liquor license.
33 Corp. Jur. p. 542 note 16 [a].
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For the same reasons, we likewise believe that the cases
cited in the annotation in 96 A. L. R. 778 should not be con
sidered as being in point so far as the present question is
concerned.

WET

Constitutional Law—State—Salaries and Wages—State
Employes—Stsitute authorizing temporary salary increases
cannot operate retroactively by reason of art. IV, sec. 26,
Wisconsin constitution, prohibiting legislature from grant
ing extra compensation after services shall have been
rendered.

March 22,1947.

FRED R. Zimmerman,

Secretary of State.

You ask my opinion as to how to compute the salaries of
state employes for the period March 1, 1947 to March 18,
1947, inclusive, in view of the fact that eh. 8, Laws 1947,
did not become effective until March 19,1947.
A consideration of the following facts and the history of

the action taken by the emergency board, the state budget
director and the state personnel board prior to the enact
ment of ch. 8, Laws 1947, is necessary to properly answer
your question.

Section 16.105, Stats., provides for the establishment of
standard salary ranges for all positions and employments
in the state service to which ch, 16 applies.

Section 14.71 (In) was enacted in the 1945 legislative
session to provide an "initial basic cost of living bonus" in
relationship to the December 15, 1944 United States de
partment of labor (for Milwaukee) index as a base index,
with provision for annual adjustments on July 1 of ensuing
years.

Standard basic salary ranges for the biennium expiring
June 30, 1947, were fixed and established as of July 1, 1945
These standards included the increases granted by sec.
14.71 (In).
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Section 14.71 (Im) provides a method of salary increases.
Pursuant to the authority of this section, salaries were in
creased temporarily for the period April 1, 1946 through
December 31, 1946.
By ch. 2, Laws Special Session 1946, a means was pro

vided for effecting a further increase in salaries of state
employes in both the classified and unclassified service re
ceiving a base pay of $200 per month or less, which in
crease, denominated a "bonus" was effectuated by appro
priate resolution dated September 16, 1946. This increase,
by the terms of the resolution, was to be paid to and inclu
sive of February 28,1947.
On December 19, 1946, acting pursuant to its authority

under sec. 16.105 (4), Stats., the emergency board and state
budget director adopted a resolution approving a recom
mendation of the state personnel board to continue in force
until February 28, 1947, the temporary increase for clas
sified employes approved in the resolution of April 9, 1946,
and which, but for such extension, would have expired
December 31, 1946.
The authority of the personnel board, with the approval

of the director of the budget and the emergency board, to
make changes in the compensation schedule for the clas
sified service, is limited by sec. 16.105 (4) to the period of
time when the legislature is not in session.

"16.105 (4). The standard salary ranges submitted by the
director, as may be modified by the joint committee on
finance, shall, for the ensuing biennium, constitute the
state's compensation plan for positions in the classified
service; provided, that the personnel board, with the ap
proval of the director of the budget and the emergency
board, while the legislature is not in session, may change
the compensation schedule for any grade and class when
such action is made desirable by changing employment and
economic conditions."

The legislature convened January 8, 1947. By Assembly
Bill No. 96, adopted as ch. 8, Laws 1947, sec. 20.74 (3) of
the statutes was created. The act reads as follows:

"To create 20.74 (3) of the statutes, relating to a contin
uance to April 30, 1947 of the April and September 1946
emergency salary adjustments for state civil service em
ployes, and making an appropriation.
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"The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

"20.74 (3) of the statutes is created to read:
"20.74 (3) In addition to all other appropriations,

$175,000 to continue from March 1, 1947, to April 30, 1947
the 2 emergency salary adjustments for state civil service
employes, each for $10 per month, effective respectively
from Apiul 1 and September 16, 1946 to March 1, 1947 and
authorized by resolutions of the emergency board dated re
spectively April 9, 1946 and September 16, 1946, the former
authorization having been continued from December 31,
1946 to March 1, 1947 and the latter authorization having
been granted under chapter 2, laws of special session 1946.
"This act originated in the Assembly.
"Approved March 18,1947."

This act was published March 18, 1947, and became effec
tive March 19, 1947 by virtue of sec. 370.05, Stats.
On March 1, 1947, the salaries in question dropped back

to the July 1, 1945 level (plus, of course, any automatic step
increases which became operative on July 1, 1946). As time
progressed to and inclusive of March 18,1947, the employes'
right to compensation and the state's liability as employer
for the payment of same depended upon such action as had
been taken prior to July 1, 1945 which resulted in the fix
ing and determination of the basic standards for the then
ensiling biennium. All subsequent action with respect to
temporary increases resulted in the automatic termination
of such increases by the lapse of time and expiration of the
temporary periods fixed in the several resolutions enu
merated above. This brings us down to March 19, 1947,
which is the first effective date of ch. 8, Laws 1947.

It is uncontrovertible that the legislature intended to con
tinue the temporary increases in force without interruption
for the period February 28 to April 30, 1947. But, unfortu
nately, the action taken to assure such continuance was not
completed within the time limitations involved. This is so
by reason of the effect upon the situation of article IV, sec
tion 26 of the Wisconsin constitution. It reads in part:

"The legislature shall never grant any extra compensa
tion to any public officer, agent, servant or contractor, after
the services shall have been rendered or the contract en
tered into; * *
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I am of the opinion that any payment of the temporary
salary increases for the period March 1, 1947 to March 18,

1947, inclusive, would, in legal effect, constitute extra com
pensation within the meaning of that term as used in said
article and accordingly violate said constitutional provision
against such payments. See XXXV Op. Atty. Gen. 328 at
page 333.

You should, therefore, compute salaries for the period
March 1, 1947 through March 18, 1947, without the tem
porary increases, and for the period March 19, 1947
through April 30,1947 with the salary increases.
SGH

Motor CarHers—Contract Motor Carriers—Partnership
organized for sole purpose of hauling milk for hire held con
tract motor carrier within meaning of terms defined in sec.
194.01, Stats., and is subject to the provisions of sec. 194.34,
notwithstanding its contract of carriage is limited to mem
bers of the partnership.

March 28, 1947.
B. L. Marcus,

Deputy Commissioner,
Motor Vehicle Department.

It appears from your request for opinion and supporting
file that one Herman J. Bowe of Chippewa Falls is engaged
in the business of transporting milk for farmers for hire
under the terms of a so-called partnership agreement en
tered into by the said Herman J. Bowe and five farmers
each of whom owns the milk hauled by Bowe in an indi
vidual capacity. You state that the operator of the truck
and the several farmers who are partners claim to consti
tute a "cooperative."

It appears that Mr. Bowe applied to the public service
commission of Wisconsin for authority as a contract carrier
to transport milk and other farm products within 35 miles
of Chippewa Falls from the towns of Eagle Point and
Anson in Chippewa county, to the Chippewa County Dairy
at Bloomer. It appears that this authority was denied by
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an, order of the public service commission for want of an
adequate showing of necessity and that the public conven
ience would be served. The evidence disclosed that there
were adequate facilities for transportation of milk and
other farm products in the area sought to be served by Mr.
Bowe. Mr. Bowe thereupon entered into the partnership
agreement referred to with his former customers in the be
lief that a requirement of ch. 194, statutes, could be legally
circumvented thereby.
The pertinent provisions of the partnership agreement

read as follows:

"Whereas, the undersigned are all farmers living within
three miles of each other on State Trunk Highway 53, in
the Town of Eagle Point, Chippewa County, Wisconsin, and
desire to enter into a partnership for the purpose of haul
ing milk and other farm products cooperatively, now, there
fore, it is agreed:

"1. That the undersigned do hereby enter into a partner
ship for the purpose of hauling milk and other dairy prod
ucts from the farms of the respective partners to market.

"2. That said partnership shall buy and operate a one
and one-half ton truck for the purpose of conveying dairy
products and farm produce to market.
"3. That said partnership shall employ as manager, H. J.

Bowe, who shall be in active charge as manager of the part
nership business.

"4. That the capital of said partnership shall be one thou
sand dollars and that each partner shall pay in the sum of
one hundred dollars in cash, and the balance of four hun
dred dollars shall be borrowed by the partnership and re
paid out of the profits of the partnership.
"5. That said partnership shall haul dairy products and

farm products for the members of said partnership at a flat
rate of twelve cents per hundredweight until said prices are
changed by agreement of the partners and that said part
nership shall not haul any dairy products for any persons
who are not members of the partnership.

"6. That the manager of the partnership shall prepare
an accounting on the 14th day of August in each year and
shall account to the members of the partnership for all re
ceipts and disbursements and after deducting all reasonable
charges plus a reasonable amount for depreciation of the
partnership property the balance shall be equally divided
between the partners."
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We are of the opinion that the partnership created by
the foregoing agreement is a contract carrier within the
meaning of ch. 194, Stats. Sec. 194.01 (11) provides:

" 'Contract motor carrier' means any 'person engaged in
the transportation by motor vehicle of property for hire
* ♦ * »

Sec. 194.01 (4) provides:

" 'Person' means and includes any individual, firm, co
partnership, corporation, company, association, * *

Sec. 194.01 (15) provides:

" 'For hire' means for compensation, and includes com
pensation obtained by a motor carrier indirectly, by sub
traction from the purchase price or addition to the selling
price of property transported, where the purchase or sale
thereof is not a bona fide purchase or sale. Any person who
shall pretend to purchase property to be transported by
him; or who shall purchase such property immediately prior
to and sell the same immediately after the transportation
thereof shall be presumed to be transporting such property
for hire and not a bona fide purchaser or seller thereof,
which presumption may be rebutted. * * *"

The members of this partnership assume a dual capacity
or role. For one purpose each farmer is a member of a part
nership which has been set up to transport milk for hire.
For another purpose each farmer is an individual. In his
individual capacity each farmer apparently owns or rents
his own farm, owns his own cattle, grows or purchases his
own feed, performs or hires others to perform the labor in
cident to readying the milk for delivery to market, and oth
erwise owns the milk in his individual capacity. He sells
the milk for profit. The only act performed in concert with
the other partners is the hauling of the milk for which a
consideration is paid, namely, "twelve cents per hundred
weight." Each farmer having an equal partnership interest
receives a division of such money as is left over after pay
ing for the operating expenses incident to the operation of
the partnership owned truck, including some form of com
pensation to the driver. From the foregoing the conclusion
is inescapable that this partnership is engaged in the busi
ness of transporting milk for hire, and therefore is a con-
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tract carrier within the meaning of eh. 194, and as such
must procure the necessary operating authority from the
public service commission as required by law, and otherwise
comply with the requirements of said chapter.
SGH

March 28, 1947.,
Banking Commission of Wisconsin.

Attention Mr. E. W. Tamm.

I acknowledge receipt of your letter of March 26, 1947
in which you advise that it is the desire of the banking com

mission at this time to withdraw your request for recon
sideration of my opinion of August 26, 1946* relative to an

interpretation of section 115.07, statutes.
In your letter of October 22, 1946 requesting that I re

consider my opinion you state "in all fairness to the indus
try, we have advised them that we would ask your office to
reconsider."

You enclosed exhaustive briefs presenting the industry's
point of view on the question. These briefs contain factual
statements which were not before me when I rendered the

opinion of August 26. Some of the significant facts which
I learned for the first time when you forwarded these briefs

were as follows:

In 1940 your commission sent out to all permit holders
under sec. 115.07 your interpretation premised on the prop
osition that the charges, in addition to interest might be
made in full with the limitation that the charge should be
made but once. In that interpretation reference was made
to rate schedules published by the lenders and the lenders
were admonished to revise the schedules, if necessary, in
accordance with that interpretation. The interpretation
published by your commission contained the following ex
ample as to permitted charges:

"On a cash loan of $100 to be paid in 12 monthly install
ments, the maximum amount that may be charged the bor
rower is as follows:

» XXXV Op. Atty. Gen. 302.
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"(1) cash advance $100.00
interest at 10% per annum 5.417
fee 7.00

Total amount of note $112,417"

It further appears that in November, 1938 the Wisconsin
Association of Finance Companies published a study of

loans under sections 115.07, 115.09 and chapter 214. A rep
resentative of your commission collaborated in the prepara
tion of that study. The treatment of section 115.07 in that

study appears to be premised on the proposition that the
7 per cent and 4 per cent charge in addition to interest are
permitted to be made in full.
On April 8, 1944 a letter was sent to an officer of the Wis

consin Association of Finance Companies by the supervisor
of your division of consumer credit, with reference to cer
tain problems arising under section 115.07, the second para
graph of which read as follows:

"You, of course, are familiar with the requirements of
sec. 115.07 which permits 10% simple interest for the
period of time the loan is to run, plus a service charge of
7% and 4% which may be charged only once. It is my con
tention that on a 6% transaction such as outlined above, on
$1,000 the lender is entitled to an interest charge of 5.41713,
the balance of which should be considered as the service
charge or fee referred to in subsection (3) (a) (sic) of sec.
115.07. If the lender does not take advantage of the full
charge of 7% and permitted under the subsection re
ferred to above, then it is my contention that he is entitled
to no further service charge when a transaction of this
nature is refinanced at the end of the year."

On May 22, 1944 your commission sent out a mimeo
graphed pamphlet entitled: "Banking Commission's Inter
pretation of Sec. 115.07."
Under the heading "Interest or Charges Permitted" is

listed the following:

"Statutory Charges Permitted
1. 7% on the first $100 loaned
2. 4% on the remainder."

It further appears that your commission approved a bul
letin sent out by the Wisconsin Association of Finance
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Companies in 1944 in which the following statement was
made:

"The rate of charge is limited to 10% simple interest on
the outstanding balances, but in lieu of all fees, etc., the
licensee may deduct a fee of 7 % per annum on the first $100
and 4% per annum on the amount over $100, but such de
duction may not be made for over one year, (a) No mini
mum charge may be made."

On October 30, 1946 your Mr. Doyle and Mr. Tamm ver
bally requested that reconsideration of this question be de
ferred pending further word. On December 1, 1946 I was
again requested to reconsider the question.

It appears at this writing that in the aggregate several
millions of dollars have been loaned over a long period of
years with the knowledge of, and in accordance with the
administrative interpretation of sec. 115.07 by, the bank
ing commission.
In reviewing the file and briefs in connection with your

request for reconsideration, two questions arose which I
believe pertinent to state in view of what I have to say
later:

1. Is there such ambiguity in the phraseology of sec.
115.07 as to necessitate application of rules of construction
to ascertain the legislative intent?

If such ambiguity is present, would not the administra
tive interpretation made by your commission and followed
by all concerned over a long period of years have a mate
rial bearing upon the construction now to be placed upon
the statute?

2. It is suggested, as a diametrically opposite proposi
tion, that your commission had no power to interpret sec.
115.07 (8) because it has no duty to do anything in con
nection with the statute other than the ministerial acts of
issuing permits and revoking them upon certain contingen
cies. If such view were adopted, then any administrative
construction made by your commission would be gratuitous
and not binding upon the courts. Nor would you then have
the right to request an opinion construing the statute in
question.
I mention these questions, but do not answer them be

cause of your withdrawal of request for consideration. But
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I wish to state that I do not regard my August 26, 1946
opinion as binding precedent if the question of interpreta
tion of this section should again arise, in view of the addi
tional facts stated.

Inasmuch as no conclusions are reached with reference

to the questions stated, this letter does not constitute a
formal opinion, but it will nevertheless be published by rea
son of its bearing on my August 26,1946 opinion.
SGH

Appropriations and Expenditures—Flood Disaster Com
mittee—The appropriation made by ch. 467, Laws 1943
(sec. 87.20, Stats.), may be used to reimburse the village of
Spring Valley for flood relief consisting of removal of flood
debris, repairing and restoration of streets, roads and
bridges and for restoration, reconstruction and repair of
public utility facilities such as water system, fire-fighting
equipment and buildings used for storing public utility
equipment and otherwise conducting public utility business.
Appropriation may not be used to reimburse village for loss
of library or for restoring football field, baseball field or
playground.

March 31, 1947.
Adolph Kanneberg, Secretary,

Spring Valley Flood Disaster Committee.

You have referred to our opinion of February 3, 1947*
relating to ch. 467, Laws 1943. In this opinion we reached
the conclusion that the act did not authorize the repair of
damages to the village park, the improving of the school
grounds, the laying of a new pavement on state trunk high
way 29 or the building of new bridges within the village of
Spring Valley.
We are now furnished with some suggested schedules

covering other items. Schedule I covers the restoration, re
construction and repair of streets and roads including re
pair and reconstruction of several bridges damaged or de
stroyed by the flood of September 17, 1942 and removal of
flood debris from streets and highways. Without going into

7
* Page ̂  of this volume.
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detail it would appear that all of the foregoing including
the Burkhardt Creek Bridge covered in a separate schedule
could be considered as coming within the approval indicated
in XXXII Op. Atty. Gen. 420. As we understand it no new
construction at new sites is contemplated in this schedule.
The second schedule calls for more extended discussion.

This schedule is entitled, "Restoration, Reconstruction and
Repair of Public Utilities and Expenditures for Emergency
Relief," and includes the following items:

(A) Repairs to Village Water System
(B) Restoration and Repair of Fire-fighting Equip

ment and Fire Hall

(C) Repairs to Village Hall
(D) Loss of Village Warehouse
(E) Loss of Public Library
(F) Football and Baseball Field
(G) Playground

It is the contention of the village that the repairs to the
water system, fire-fighting equipment, fire hall, village hall,
and warehouse come under the heading of "public utility
facilities" within the meaning of sec. 87.20 (3). This would
seem to be clearly so as to the water system, fire-fighting
equipment and fire hall and it may be true also of the vil
lage hall and warehouse if these buildings are used, as has
been indicated, for storage of utility equipment, utility rec
ords, etc. and in other ways for the conducting of the busi
ness of the village's public utility facilities. If the flood
disaster committee should conclude from all of the facts and
circumstances that such is the case we believe it would be
acting within its proper discretion.

This, however, still leaves undecided the question of
whether or not these items fall under the category of works
of internal improvement in which the state may not engage
or whether they fall under the heading of "emergency re
lief" which is a valid objective as held in State ex rel. New
Richmond v. Davidson, 114 Wis. 563. Certainly it would
seem that the repair of the village water system was inti
mately connected with public health and that it was neces
sary to take steps to prevent the spread of contagious dis
eases and pestilence by restoring the operation of the water
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system at the earliest possible moment. Likewise there was
a strong public interest to be served by repairing the fire-
fighting facilities throughout the village so as to prevent
possible loss of life and property by fire. Thus, while the
erection of a water works system or the installation of a
fire-fighting system in the first instance might be consid
ered a work of internal improvement (See LeavemvoHh Co.
V. Miller, 7 Kans. 479, 493) the emergency repair of such
facilities in time of great disaster may be so intimately con
nected with general health and welfare of the public and
the state as to justify the appropriation of state funds. See
State ex ret. New Richmond v. Davidson, supra.
This leaves for discussion the loss of the public library

and the restoration, reconstruction and repair of the foot
ball field, baseball field and playground. In the New Rich
mond case, supra, it was held that the taxing power of the
state could be exercised only for public purposes and that
the determination of the legislature upon the subject is not
absolutely conclusive upon the courts. It was considered in
that case that an appropriation to reimburse the city of
New Richmond for expense it incurred after a cyclone in
burying the dead, caring for the injured, clearing up the
debris to prevent disease and pestilence, and to relieve and
aid the homeless, destitute and impoverished was not for a
purely local purpose but was for a public purpose subserv
ing the common interest and well-being of the people of the
state at large. The court in its opinion stressed the extreme
urgency of the situation, saying at page 579:

"* * * The local authorities were powerless in the pres
ence of such great destruction, suffering, and death. The
condition of things, so suddenly precipitated, the claims of
humanity, and the good of the state called for immediate
and extraordinary relief. * * ==="

While the loss of the public library may have been detri
mental to the cultural and educational life of the community
and the loss of the football field, baseball field and play
ground may have interfered with the community's recrea
tional and physical education program, there are many of
us who can recall boyhood days spent in communities where
none of these facilities existed and it never occurred to us
that we were in the midst of a dire emergency calling for
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the exercise of the state's police power. It is true, of course,
that standards change with the passing of time and that
the luxuries of one generation tend to become the necessi
ties of succeeding generations, but at least until our atten
tion has been directed to authorities going beyond the
rather extreme emergency requirements indicated in the
New Richmond case as being essential to sustain an act
providing for local relief, it is our judgment that these last
mentioned items cannot qualify under the heading of
"emergency relief" so as to justify the use of the appropri
ation for such purposes, even assuming that the statute as
worded is broad enough to cover the same. See State ex rel
Wisconsin Dev. Authority v. Dammann, 228 Wis. 147, to
effect that' an appropriation by the legislature must not
merely be for a public purpose but for a state purpose, since
a tax must be spent at the level at which it is raised.

Since these items do not qualify as "emergency relief"
within the meaning of sec. 87.20 (2) there remains to be
considered the possibility of whether or not they meet the
qualifications of other provisions of the act. Subsection (3)
provides that the committee may make expenditures from
the appropriation in the interest of the public health and
welfare for the restoration, reconstruction and repair of
residential properties, business establishments, streets,
roads and public utility facilities damaged or destroyed by
the flood.

We are unable to conclude that a public library, football
field, baseball field or playground falls within the scope of
this subsection although there is some authority to the effect
that a public park is a public utility. See 35 Words and
Phrases 418. However, assuming that one or more of the
foregoing items could be termed "public utility facilities
we are confronted with the rule as stated in XXXII Op.
Atty. Gen. 420 that the state may not restore the same since
to do so would violate art. VIII, sec. 10, Wisconsin consti
tution, which prohibits the state from engaging in works of
internal improvement, there being nothing here of such an
emergency character as would save the situation from the
application of the general rule and bring it within the doc
trine of the New Richmond case.

It is true, of course, that under art. XI, sec. 3a, Wis.
Const., the state may acquire lands for parks and play-



120 Opinions op the Attorney General

grounds but we do not understand that any such acquisition
by the state is intended or encompassed within the language
of sec. 87.20.

WHR

Counties—Taxation—Tax Deed—Public Assistance—
Old-age Assistance—For purposes of distribution under sec.
75.36, Stats., of the proceeds of the sale of county tax
deeded lands, the amounts of the tax claims and of old-age
assistance claim are computed as of the date of the tax deed.

March 31, 1947.
Department of Public Welfare.

In an opinion to the district attorney of Iowa county
dated December 6, 1946* we stated that the taking of a tax
deed by a county cuts off the old-age assistance lien under
sec. 49.25, Stats., but that when the county sells the land,
if the proceeds therefrom are more than enough to pay the
tax claim, it must account for and apply the excess or sur
plus by way of payment on the old-age assistance claim.
You ask whether for such purposes the amount of the tax
claims are to be computed as of the date the tax deed is
taken or as of the date the county sells the property. Be
cause of the varied situations that may arise in respect to
special assessments, each of which has to be dealt with in
view of the particular facts, your question is hei'e answered
as applicable only to general taxes and this opinion does not
necessarily apply to special assessments.
By virtue of the changes made by chs. 64, 567 and 586,

Laws 1945, in sec. 75.36, Stats., it is of significance whether
the tax deed is taken subsequent to April 24, 1945 or on or
before that date. Sec. 75.36, Stats. 1945, as so amended,
specifies in subsec. (11) that the provisions of the section
as to the distribution of the proceeds realized by the county
upon the sale of the tax deeded lands apply only where the
deed was taken subsequent to April 24, 1945 and that the
provisions of the statutes before such amendments apply to
settlements in respect to deeds taken on or before Anril 24
1945.

* XXXV Op. Atty. Gen. 429.
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It is clear that under the provisions of see. 75.36, Stats.
1945, the amounts of the tax claims for the purposes of dis
tribution of the proceeds of the sale are computed as of the
date upon which the tax deed was taken. Subsecs. (7) and
(8) specifically deal with the disposition of such proceeds.
Subsec. (7) sets out deductions to be taken by the county
therefrom. Para, (c) thereof lists as one of such deductions
"the redemption value as of the date of the tax deed" of
county owned tax claims equal or subsequent in date to the
tax certificate upon which the deed was taken. Subsec. (8)
covers the matter of distribution of the net proceeds re
maining after the deductions provided for in subsec. (7)
and says the tax claims are computed at the "redemption
value * * * on the date the tax deed was taken."

The statutes as they exist prior to such 1945 amendments
and which are applicable in respect to tax deeds taken on
or before April 24, 1945 are not as explicit, and require
interpretation. In two opinions, XXVIII Op. Atty. Gen. 74
and XXX Op. Atty. Gen. 29, we said in substance that the
effect of such statutes as properly interpreted is that the
amount of the tax claims which the 'county becomes liable
to pay out of the proceeds of the sale of tax deeded lands is
determined as of the date it takes the tax deed.

In Spooner v. Washburn County (1905), 124 Wis. 24, 102
N. W. 325, it was held that under the statutes as they then
stood, and particularly sec. 75.36, Stats., the county by tak
ing a tax deed acquired a title in fee to the land in which all
of the liens it then had were merged and it became imme
diately accountable to the local municipalities for the delin
quent tax liens on the property at the redemption value
thereof at the date of the taking of the tax deed. In the case
of In re Dancey Drainage District (1929), 199 Wis. 85, 225
N. W. 873, the court after referring to that case said that
the proposition that the taking of a tax deed by the county
operates as an extinguishment of the tax represented by the
certificates then held by the county and the liens thereof
cannot be regarded as an open question. It there said that
it is plain that the liens which the county then had were
merged in the title the county acquired by the tax deed and
by such merger were extinguished. The provisions of sec.
75.36 were amended in 1929 to read as they do in the 1943
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statutes that the county should not be required to pay the
local municipalities on its liability for tax claims in respect
to lands upon which it took a tax deed until it sold the land
and that if the amount realized on the sale were not suffi

cient to pay all of the tax claims then "the amount realized
shall be applied thereto and there shall be no further lia
bility upon the county for the-same."
The effect of this change was discussed in XXVIII Op.

Atty. Gen. 74 and XXX Op. Atty. Gen. 29. It was there
stated that under Spooner v. Washhum County, supra, the
amount of the county's liability was determined as of the
date the tax deed was taken at the redemption value of the
various tax liens at that time and the county was liable to
account immediately for such amounts. It seems obvious
that the amount of the liability was so computed and fixed
because it was at that time that said tax claims and the liens
thereof on the land became extinguished by merger in the
county's title in fee, which it acquired by the tax deed.
Thereafter said delinquent taxes or tax sales certificates
ceased to exist as such or as liens against the land, but re
mained solely as items of intergovernmental accounting be
tween the county and the local municipalities. Under the
statutes as applied in the Spooner case the county had an
immediate duty to account to local municipalities for said
items. The amendment of sec. 75.36 in 1929 did not change
or in any way deal with the computation of the amount at
which said tax claim items were to enter into the account
ability of the county to the local municipalities in respect
thereto, but merely postponed the time when the county had
to discharge its liability therefor until the county had sold
the land. In other words, for the purposes of distribution
of the proceeds realized by the county upon the sale of lands
to which it has taken a tax deed, the amounts of the various
tax claims or liens that enter into such distribution are de
termined as of the date the county takes the tax deed, be
cause it is on that date that the tax claims and the liens
thereof by merger in the county's title are extinguished, so
that they thereafter no longer exist as such. In effect, said
tax claims and the liens thereof are discharged by such
merger, and were it not for the 1929 amendment to sec.
75.36, the county would become immediately accountable
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for the amounts of the tax claims as they existed at the time
of their extinguishment by such merger. The 1929 amend
ment merely changed the time at which the county became
liable to account for them at such amounts by postponing
it from the date of the tax deed to the date when the county
sells the property.

Although the above is sufficient, in addition there is the
lack of any provision in the statutes for interest after the
taxes and tax certificates cease to exist. The taking of the
tax deed automatically extinguishes them by the merging
of them in the county's title so acquired. Thereafter there
are no longer any delinquent taxes and outstanding tax cer
tificates but there exist solely accounting items or claims
that constitute the basis for the distribution of the sale pro
ceeds which are merely matters of intergovernmental
accounting and arose upon the merger as representing or
in lieu of the amount of the extinguished taxes and tax cer
tificates. The only statutory provisions for interest are upon
delinquent taxes and tax certificates. There is thus no stat
utory basis for the accrual of interest when there are no
delinquent taxes or outstanding tax certificates upon which
to compute the interest provided for by these statutory pro
visions. Therefore there is no basis for computing the
amount of the tax accounting items any differently at the
time the land is sold than at the time of the taking of the
tax deed. The amount at which these accounting items enter
into the distribution of the sale proceeds is the amount
thereof at the time they come into existence plus any in
terest thereon that is provided by the statutes. The time
such items come into existence is when the delinquent taxes
or tax certificates are extinguished. The amount thereof is
that sum or figure which constituted the delinquent tax or
tax certificate liens when they were extinguished. There
being no provision for any accrual or running of interest
thereafter these tax items are not subject to any interest
and enter into the distribution of the sale proceeds at the
amount of the redemption value of the delinquent taxes or
tax sales certificates at the time of their extinguishment by
the taking of the tax deed.

It is clear from Spooner v. Washburn County, supra, that
interest does not accrue on these accounting items from the
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date of the tax deed. The court there held that the county
was not chargeable with interest from the date of the tax
deed but was so chargeable from and after the demand by

the town of Spooner for payment of the moneys then due
to it from the county. It said the situation was comparable
to that of an open account between persons and the liability
of the county was that attaching in the case of demands and
mutual accounts. The interest thus attaching upon failure to
pay upon demand is allowed as a matter of damages to com
pensate for the loss of the use of the money due to its being
wrongfully withheld.
The absence of any provision for interest upon these tax

accounting items is readily explainable. The reason for pro
viding interest on delinquent taxes and tax certificates is
to induce payment thereof by the owner. The rates provided
by the statutes are accordingly higher than commercial
rates so as to make it uneconomical not to pay them. When
the county has taken a tax deed the purpose in such interest
no longer exists. Nor does the basis for ordinai'y damage
interest exist. The whole matter of the county taking tax
deeds is merely a part of the statutory machinery for col
lecting revenue to be used for the operation of the various
subdivisions. The provisions of sec. 75.36, Stats., both be
fore and after the changes in 1945, are founded upon the
concept that the county should not be required to pay out
money as the collection of revenue until it has actually made
collection thereof. It thus is not required to distribute or
pay to the local municipalities in respect to revenue imposi
tions not collected until through the sale of the property it
realizes the revenue to distribute. Until it has so realized
on the revenue impositions there is no withholding of any
thing that should be paid and so no compensatory interest
is justifiable. There is no adversity between the county and
the local units until the county has made collection through
the medium of sale of the land and upon demand has failed
to pay the amount which is due and payable to the local
unit.

It is our opinion that the amounts of the tax items for
purposes of distribution of the proceeds of the sale by the
county of tax deeded lands are computed as of the date of
the taking of the tax deed. Under the previous provisions
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of sec. 75.36, Stats., as interpreted in the opinion in XXVIII
Op. Atty. Gen. 74, and provisions of sec. 75.86, Stats. 1945,
if the amount realized on the sale is not equal to the amount
of the tax claim items, there will be nothing for distribution
to apply on the old-age assistance lien. It is only the amount
in excess thereof that would be applicable thereto. But, by
the same reasoning above in respect to computation of the
amount of the tax claim items, the amount of the old-age
assistance lien would likewise be computed as of the date
of the taking of the tax deed for the purposes of distribu
tion of the sale proceeds.
HHP

Legal Settlement—Soldiers, Sailors and Marines—^Person
who came to city primarily for the purpose of attending
school but who made his home in such city and remained
there for more than a year after the attainment of his
majority and while completely self-supporting, established
a legal settlement in such city which he did not lose by
going therefrom into the United States army in which he
served for about three years.

March 31, 1947.

Robert D. Daniel,
District Attorney,

Janesville, Wisconsin.

From August 1936 through September 1940 one X re
sided in Deerfield, Illinois. He was then a minor under
guardianship and resided in said city primarily for the pur
pose of going to school. After September of 1940 X consid
ered any bond which previously existed between himself
and his guardian ended. From October 1940 to May of 1941
X resided in Iowa City, Iowa, where he attended the uni
versity of that state. In May of 1941 he returned to Deer-
field, Illinois, and spent the summer there. In September of
1941 he came to Beloit, Wisconsin, for the purpose of going
to school; but X states that he considered Beloit his home
because he had no other home. In October of 1941 he be
came 21 years of age. He remained in Beloit, Wisconsin,
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from then through December of 1942, except that during
the Christmas vacation of 1941 he went to Deerfield, Illi
nois. He attended the summer school at Beloit in the

summer of 1942 and remained in that city during Christmas
vacation of 1942. From October 1941 through December of
1942 he was completely self-supporting.

Near, the end of 1942 X left Beloit College and on Feb
ruary 10, 1943 entered the army. He was discharged from

the army in January of 1946, at which time he came back
to the city of Beloit to go to college and to make his home
there. X is married and he and his wife rent rooms from a

college professor and in turn rent out a couple of rooms to
other college students.
X is in need of care in a tuberculosis sanatorium.

Although he is an honorably discharged officer of the United
States army and is entitled to enter a veterans' hospital, he
prefers to receive treatment in the tuberculosis sanatorium
of Rock county.

Before asking the county judge of Rock county to commit
X to the Rock county tuberculosis sanatorium, you wish to
be advised whether X has a legal settlement in the city of
Beloit, whether he could qualify under the 5-year residence
requirement provided for in sec. 50.03 (2a), Stats., or
whether X's care in said institution would be a charge upon
the state. Apparently you entertain some doubt about
whether X acquired a legal settlement in the city of Beloit
because he came there primarily for the purpose of going to
school.

Section 49.10 (4), (5) and (7) of the statutes provides:

"(4) Every person * * who resides in any municipality
one whole year gains a legal settlement therein; but the
time spent by a person * * * while supported therein as a
dependent person * * * shall not be included as part of the
year necessary to acquire ♦ * a settlement. * * *
"(5) After September 16, 1940, the time spent by any

person in the service of the United States Anny * * ♦ shall
not be included as part of the year necessary to * * * lose
a settlement in any municipality. * * *
"(7) Every settlement continues until it is lost by ac

quiring a new one in this state or by residing for one whole
year elsewhere than the municipality in which such settle
ment exists * *
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From the foregoing statement of facts it appears that
after X became 21 years of age he resided in the city of
Beloit continuously for more than one year while completely
self-supporting. The temporary absence from the city of
Beloit during the Christmas vacation of 1941 would not
interrupt the period of one year's residence necessary to
acquire a legal settlement in the city of Beloit. XXII Op.
Atty. Gen. 665 and XXIX Op. Atty. Gen. 395. Moreover, it
appears that probably X resided in the city of Beloit con
tinuously for more than a year after the end of the

Christmas vacation of 1941 and while completely self-
supporting.
The fact that X may have gone to the city of Beloit pri

marily for the purpose of attending school is not determina
tive of the question. As stated in XXVII Op. Atty. Gen. 326,
"residence for school purposes and legal settlement as de
fined in sec. 49.02, Stats., are not at all alike." In the present
case there is no question involved about the payment of tui
tion or the establishment by a minor child of a residence
for school purposes different from the place of residence or
the place of legal settlement of its parents. In XXIII Op.
Atty. Gen. 825 it was held that a girl who had been resid
ing in her uncle's home in one municipality in W county for
a year or more after she attained her majority, although
supported by her father who resided and had a legal settle
ment in a municipality in another county, gained a legal
settlement in the municipality where her uncle lived.

■ X appears to have satisfied all of the legal requirements
for the establishment of a legal settlement in the city of

Beloit, and it is our opinion that he did acquire such a set
tlement there before he entered military service in Febru
ary of 1943. Under sec. 49.10 (5) he did not lose this settle
ment because of his absence while in the United States

army. Since his discharge from the army in January of
1946 his actions have been consistent with an intention to

maintain a home in the city of Beloit and to preserve the
legal settlement which he had acquired therein.
In view of the conclusion which we have reached, it

appears to be unnecessary to discuss the other questions
raised in your request.
JRW
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Taxation—Tax Deed—Tax deed taken upon a notice of
application therefor which omits the statement required by
sec. 75.12, Stats. 1945, that the amount for which the land
was sold bears interest as provided by law is invalid.

March 31, 1947.

Lewis J. Charles,
District Attorney,

Medford, Wisconsin.

Your county took a tax deed in November 1946 upon a
notice of application therefor, which although it otherwise
met the requirements of sec. 75.12, Stats. 1945, as to con
tent by setting forth the name and holder of the tax certifi
cate, the date thereof, the description of the lands involved,
the amount for which they were sold, and that after the
expiration of 3 months from the service thereof a tax deed
would be applied for, did not state that the amount for
which the lands were sold "will bear interest as provided by
law" or contain anything to that effect. This notice was
served on the owner by registered mail and the return re

ceipt signed by him is on file with the county treasurer. Our
opinion is requested as to whether this omission in the
notice renders the tax deed invalid.

Sec. 75.12, Stats. 1945, so far as here material, provides:

"(1) No tax deed shall be issued on any lot or tract of
land which has been or shall hereafter be sold for the non
payment of taxes, unless a written notice of application for
tax deed shall have been served upon the owner * * *.

"(2) Such notice shall state the name of the owner and
holder of the tax sale certificate, and the date thereof, the
description of the lands involved, the amount for which the
lands were sold and that such amount will bear interest as
provided by law, and shall give notice that after the expira
tion of 3 months from the date of service of such notice a
tax deed will be applied for. * * *"

In your consideration of the question you note the well
established rule that all proceedings leading to the issuance
of a tax deed must be in strict compliance with the statute,
and cite Potts v. Cooley (1881), 51 Wis. 353, 8 N. W. 153.
The supreme court recently reiterated this proposition in
the case of Stoelker v. Cappon (1945), 247 Wis. 453, 19 N.
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W. (2d) 896 and cited as authority McHard/y v. State (1943),
215 Minn. 132, 9 N. W. (2d) 427. You also call attention to
the proposition that the purpose in requiring the giving of a
notice of application for tax deed is to apprise the owner
of the tax deed proceedings in order to give him an oppor
tunity to redeem the lands from the tax upon which they
are based, stated by our supreme court in Clouse v, Rup-
linger (1940), 233 Wis. 626, 290 N. W. 133, and again more
recently in the case of Stoelker v. Cappon, supra. The court
has also expressed this somewhat differently in the state
ment that it is the policy of the courts to construe statutes
relating to notice of application for tax deed liberally in
favor of the owner of the property because the provisions
thereof are for his benefit and protection. Klug v. Soldner
(1938), 228 Wis. 348, 280 N. W. 350.

Reference is then made to Stoelker v. Cappon, supra, as
holding that a tax deed was valid even though the proof of
service of the notice was signed by a deputy sheriff other
than the one who actually served it, and attention is di
rected to the statement in the opinion-that to do otherwise
than there sustain the validity of the tax deed would be to
give an overwhelming weight to the letter of the law as
against the purpose to be accomplished. You suggest that
this case justifies the conclusion that the defect in the notice
in the instant matter is not of sufficient importance to inval
idate the deed, inasmuch as the above stated purpose of the
notice was accomplished because the filed return registered
receipt shows he received it. With this we do not agree.
In the first place Stoelker v. Cappon did not hold that a

defect in the content of a notice could be overlooked. It held
that where it was a fact that the owner actually received
the notice by personal service, as was established by the
signing of an admission thereof, the purposes of the stat
utes in reference to requiring such notice were fully accom
plished and just as much so as if the provision respecting
filing of proof of service had been complied with in every
respect. The owner contended that the tax deed was invalid
for failure to technically comply with such filing provisions,
notwithstanding that she had duly received the notice and
that a more strict compliance with the filing provisions
would not have benefited her in any way or apprised her
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more fully as to the proceedings. It was to this contention
that the court directed its statement previously mentioned.
What the court said was that all of the purposes of the

statute had been as fully met as if the provisions for filing
of proof of service had technically been complied with in
every detail. It said the purpose in requiring notice was to
inform the owner in respect to the proceeding in order to
afford him an opportunity to redeem, and that the purpose
in providing for filing of proof of service was to make sure

the notice did reach him. It said that when it appeared as a
fact that the notice was actually received as evidenced by
the owner's solemn admission of personal service, the pur

poses and objectives of the statutes were fully satisfied.
Secondly, in your case the purposes of sec. 75.12, Stats.,

which are as above discussed, have not been met. This stat
ute says that the notice given must contain certain state
ments which obviously is for the purpose of thereby inform
ing the owner of the facts which it requires shall be so set

out. In other words, the legislature has said that before one
may take a tax deed he must bring certain stated informa
tion to the personal attention of the owner by serving a
notice upon him containing the same. Service of a notice
that does not contain all that this statute specifies clearly
does not apprise the owner of everything that the statute
says he shall be informed of by such a notice. It is unlike
the situation in Stoelker v. Cappon, for a notice which did
contain the omitted statement would do more by way of in
forming the owner than did the notice which was given. It
is true that the statutes expressly provide that the face
amount of the tax certificate bears interest from January 1
of the year following the tax levy, which must be paid along
with the principal of the tax in order to redeem, and that
every person as a matter of law is charged with the knowl
edge thereof. But the legislature has deemed that reliance
thereon is not sufficient in the case of tax deed proceedings,
and that the owner of land upon which a tax deed is to be
taken must have it specifically called to his attention that in
order to redeem his land from the proceeding he must pay
not only the face amount of the tax certificate, being "the
amount for which the lands were sold," but interest thereon.

If the notice merely set forth the face amount of the tax
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certificate, one desiring to redeem might be misled into
thinking that all he needed to pay was such amount, and
when confronted with the necessity of an additional pay
ment for the accrued interest it might be too late for him
to produce, or make arrangements to obtain and pay, the
full amount. It was some such consideration that motivated
the requirement that the notice contain the statement it
specifies as to interest.

It is our opinion that Stoelker v. Cappon cannot be made
the basis of holding this tax deed valid but that the rule of
strict compliance as applied in Potts v, Cooley, supra,
renders it invalid.

HHP

Taxation—Tax Receipts—Tax receipt distribution state
ment must under sec. 74.08 (1), Stats. 1945, give the pro
portion or ratio for each of the five kinds of taxes, namely,
(1) state, (2) county, (3) local, (4) school and (5) other
taxes, and do so separately, notwithstanding sec. 70.65 (2),
Stats. 1945, specifies only "state, county and local taxes."

March 31, 1947.

Urban J. Zievers,

District Attorney,

Kenosha, Wisconsin.

You state that in one of the cities in your county the
statement in the tax bill or receipt as to the breakdown or
distribution of general taxes is as follows:

For every $100 you pay in 1947
The Schools get $49.40
The State and County get 27.70
The City gets 19.94
The Library gets 3.03

and ask our opinion as to whether the provisions of sec.
70.65 (2), Stats. 1945, would permit such distribution
statement to be changed so that the division would be:

State $ 3.00
County 24.70
Local Municipality 72.30
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As far as sec. 70.65 (2), Stats., is concerned, a distribu

tion statement setting out percentages or ratios on the basis

of the three categories of state, county and local taxes would

satisfy its requirements. It provides in substance that the

governing body of a city, town or village may direct that

the aggregate amount of the "state, county and local taxes"

may be set forth in a single column in the tax roll in lieu

of setting each of them out in a separate column. It then

says: "Each tax bill or receipt shall show the purpose for

which such taxes are to be used, giving the percentage for

state, county and local taxes."

However, sec. 70.65 (2), Stats., is not the only statutory

provision relating to what the tax receipts shall show in

respect to a breakdown of the taxes. Sec. 74.08 (1) Stats.

1945 specifically provides as to the form and content of the

tax receipts. After providing that the county clerk or other

designated oificial shall prepare and furnish to the town,

city or village treasurer tax receipts which shall be "in a
form containing separate and distinct columns labeled re

spectively to show column by column the following taxes:

namely, state taxes, county taxes, town, city or village taxes,

and all other taxes," and prohibiting the use of any other
tax receipts, the subsection continues as follows:

"* * * Notwithstanding any other provisions of law, all
city treasurers, and town and village treasurers, except
where the information has already been placed in the re
ceipt by the county, shall enter in each receipt given by him
for the payment of taxes the name of the person, firm, com
pany or corporation paying the same, the date thereof, the
description of the property, the valuation and the aggregate
amount of taxes paid and in separate and distinct columns
labeled as herein provided the several amounts paid respec
tively for state taxes, county taxes, town, city or village
taxes, and all other taxes, if any, appearing on the tax roll
opposite the valuations to be charged therewith. In the
alternative the governing body of any city, village or town
may direct that the aggregate amount of state, county,
local, school and other taxes shall be carried in a single
column on the tax receipt, in which case there shall be
printed or stamped on the tax receipt the separate propor
tion or rate of taxes levied for state, county, local, school
and other purposes."



Opinions of the Attorney General 133

While in the first two instances of listing the various
taxes in sec. 74.08 (1), Stats., the words "state taxes,
county taxes, town, city or village taxes, and all other
taxes" are used so as to set out four categories, in the last
sentence of this subsection the comparable language is
"state, county, local, school and other taxes." This last sen
tence is the provision which permits the tax receipt to set
out the aggregate of the general taxes in a single amount
but requires that when this is done there shall be printed
or stamped on the receipt a distribution statement as to the
separate proportion or rate of the taxes included therein.
Its language as we see it prescribes that the percentage or
other distribution statement must be in respect to the five
categories there specified, and not just the four categories
previously mentioned in the subsection or the three cate
gories contained in the language of sec. 70.65 (2). Our con
clusion that the school taxes are a separate category and
not included with "other taxes" as composing one category
is supported by the fact that in sec. 70.66, Stats., the lan
guage in subsec. (1) is "state, county, school and other
taxes so certified, together with such town and other local
taxes," and in subsec. (3) it is "state taxes, county taxes,
school district taxes, town or village taxes and all other
taxes."

The provisions in sec. 70.65 (2) were enacted by ch. 240,
Laws 1927, whereas the provisions now in sec. 74.08 (1) to
which reference has been made, came about by much more
recent legislation. Ch. 1, sec. 4, Laws Special Session 1937,
amended sec. 74.08 (1) to substantially its present form.
It put in the provision that as an alternative to each of the
taxes being set out in a separate column, the governing
body of the town, city or village might direct the aggrega
tion of them, "in which case there shall be printed or
stamped on the tax receipt the separate amounts of taxes
levied for state, county, local, school and other purposes,"
but restricted them to the year 1937. By ch. 377, Laws 1939,
the words "proportion or rate" were substituted for the
word "amount" and the limitation to the year 1937 was
eliminated. Ch. 163, sec. 1, Laws 1941, made some further
language changes in sec. 74.08 (1) but they are not of sig
nificance to the instant question. Accordingly the provisions
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of sec. 74.08 (1), being the most recent enactment and fur
thermore specific provisions as respects the content of tax
receipts, are controlling, and to the extent of any conflict
with the provisions of sec. 70.65 (2) take precedence.

It is our opinion that the tax distribution statement in a
tax receipt must give the proportion or ratio as to each of
the five categories of taxes set out in sec. 74.08 (1), Stats.,
namely (1) state, (2) county, (3) local, (4) school, (5)
other taxes, and do so separately.
HHP

Constitutional Lato—Courts—Justice Court—Attorney

and Client—Practice of Law—Legislature may not by stat
ute so define the practice of law or provide who may prac
tice the same as to deprive the courts of their inherent
powers over these subjects.

April 2, 1947.
The Honorable, The Senate.

We have received an attested copy of Resolution No.
22, S., requesting an opinion with reference to Bill No.

65, A., amending sec. 301.20 of the statutes to permit
appearance by agent in justice court and Bill No. 154, A.
with Substitute Amendment No. 1, A., amending sec. 256.30
(2), relating to the practice of law without a license and
creating sec. 256.30 (5) relating to the practice of law.
The following questions are asked:
1. Can the legislature validly provide by act that persons

other than attorneys may appear and practice in any court,
including practice before a justice of the peace or in justice
court as proposed in Bill No. 65, A., in view of the consti
tutional power of courts to control inferior courts?

2. Can the legislature validly provide by act that persons
other than attorneys may practice law by drafting legal
documents as proposed in Bill No. 154, A., or in Substitute
Amendment No. 1, A., to that bill, in view of separation of
powers under the constitution?
The first question is answered in the negative. Bill No.

65, A., so far as material here, reads:



Opinions of the Attorney General 135

"Any party, except a minor, may appear by an attorney,
agent or in person and conduct or defend any action. A
party authorized to appear hy attorney or agent may
appoint any person such agent, and his authority may be
written or verbal and shall, in all cases, when required by
the justice, be proved by the agent himself or by other com
petent testimony unless admitted by the opposite party."

In the 1945 statutes the corresponding provision reads:

"Any party, except a minor, may appear by an attorney
or in person and conduct or defend any action."

The amendment proposed in Bill No. 65, A. restores sec.
301.20 to the form in which it appeared in the 1948 statutes.
The change made in the 1945 statutes was. effected by ch.
441, Laws 1945, published July 20, 1945, which was part of
the general revision of chapters 300 to 307 (Title XXVIII)
of the statutes relating to the courts of justices of the peace
and proceedings thei*ein in civil actions. The revision of the
statutes relating to justice court practice was prepared and
sponsored by the supreme court advisory committee on
rules of pleading, practice and procedure, and involved long
study and debate both by the sub-committee which prepared
the initial draft and the committee as a whole in consider
ing the draft. Nearly every section amended by the draft
carries the committee''s note as to reasons for the change in
wording, and the note following the revision of sec. 301.20
reads:

"The amendment follows the general rule for appearance
in courts of record. If the agent must be an attorney, the
language should be changed. 'A lay person * * * may not
appear in a representative capacity before a justice of the
peace.' State ex rel. Junior Ass'n of Milwaukee Bar v. Rice,
236 W. 38."

Thus there was no intention on the part of the committee
to change what was its understanding as to the right to
appear by agent in justice court. Moreover the attorney
general on June 14, 1945 prior to the enactment of the jus
tice court revision bill rendered an opinion to the supervisor
of the state banking department, XXXIV Op. Atty. Gen.
155, to the effect that a collection agency or officer thereof
not licensed to practice law cannot try cases for creditors
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in justice court despite the use of the word "agent" in sec.
301.20 as it then read, since the word "agent" as used in
constitutional and statutory provisions relating to the prac
tice of law has been generally construed to mean a qualified
agent or, in other words, a licensed attorney. It was pointed
out that under our constitution justice courts constitute a
part of the judiciary, article VII, section 2, and that under
the authorities it is contempt of the supreme court for an
unlicensed person to intrude into the office or franchise of
an attorney since an attorney is an officer of the supreme
court. It is nevertheless contempt even though no misbe
havior in the presence of the supreme court is involved. See
Bessemer Bar Association v. Fitzpatrick, (1940) 239 Ala.
663, 196 So. 733, where the defendant, a collection agent,
attempted to practice in justice court. See also Bump v.
Baimett (1944) 235 Iowa 308, 16 N. W. (2) 579; State v.
Merchants' Credit Service (1937) 104 Mont. 76, 66 P. (2d)
S37; In re Morse (1924) 98 Vt. 85, 126 A. 550, 36 A. L. R.
527; State ex rel. Hunter v. Kirk (1937) 133 Nebr. 625, 276
N. W. 380. In Wisconsin, by virtue of article VII, section 3
of the constitution, our supreme court, as in most states,
has general superintending control over all inferior courts,
and there is no reason to doubt the applicability in this state
of the doctrine enunciated in the cases above cited.
Hence we consider that this office has already gone on

record to the effect that unlicensed persons cannot practice
in justice court whether or not sec. 301.20 contains the
word "agent" and that no change in the law would be
effected by reinserting the word "agent" which was dropped
from this section by the 1945 legislature. We see no reason
for now modifying the position we have heretofore taken.

It might be added at this point that the case of In re
Cannon (1932) 206 Wis. 374, 240 N. W. 441, is ample
authority for the proposition that the courts have inherent
or implied power to determine who shall be admitted to the
practice of law and that while the legislature may prescribe
qualifications for attorneys and thus limit the class from
which the court must make its selection, these qualifications
do not constitute the ultimate qualifications beyond which
the court cannot go in fixing additional qualifications
deemed necessary by the courts for the proper administra-
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tion of judicial functions. It was there held that the three
great departments of the government being made separate
and independent of one another, the idea that the legisla
ture might embarrass the judiciary by prescribing inade
quate qualifications for attorneys at law is inconsistent with
the dominant purpose of making the judicial department
independent of the legislature and that such an intent
should not be inferred in the absence of express constitu
tional provisions. Also it was said in Integration of Bar
Case (1948) 244 Wis. 8, 41, 11 N. W. (2d) 604, that judi
cial power is not reposed by the constitution in the legisla
ture and that hence it cannot delegate it.

Therefore a legislative declaration to the effect that an
unlicensed person may practice law as an agent in justice
court would not be binding on the courts. This leads us to
a consideration of the second question which is closely re
lated to the first.

The second question is likewise answered in the negative.
If the legislature does not have the power to prescribe the
ultimate qualifications for the practice of law it cannot ex
ercise that power indirectly by withdrawing from the
courts the ultimate definition of what constitutes the prac
tice of law and thus place such practice in the hands of un
licensed persons by indirection. As was said by the Ne
braska Supreme Court in State ex rel. Johnson v. Childe
(1946 Neb.) 28 N. W. (2d) 720, 723:

"The power to define what constitutes the practice of law
is lodged with this court. The sole power to punish any per
son assuming to practice law within this state without hav
ing been licensed to do so also rests with this court. It is the
character of the act and not the place where the act is per
formed that constitutes the controlling factor. An all inclu
sive definition of what constitutes the practice of law is too
difficult for simple statement. We shall not attempt it here,
but will follow the practice established by the previous de
cisions of this court and examine the facts and circum
stances of each case and determine whether the defendant
purported to exercise the legal training, experience and skill
of an attorney at law without a license to do so."

It was held in this case that the defendant's conducting
of a proceeding before the state railway commission in re
gard to an application of a motor carriers' association for
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authority to establish commodity rates on building and
fencing materials required the exercise of legal training,
knowledge, and skill, so as to constitute the practice of law
and hence the defendant could be punished for contempt
upon showing that he was not licensed to engage in the
practice of law. Again in State v. Barloiv (1936) 131 Neb.
294, 268 N. W. 95 the court said at page 96:

"An all-embracing definition of the term, 'practice of
law,' would involve great difficulty. For the purpose of this
proceeding, it is sufficient to say that it includes not only
the trial of causes in court and the preparation of pleadings
to be filed in court, but also includes drawing and advising
as to the legal effect of petitions for the probate of wills,
the drawing of wills, deeds, mortgages and other instru
ments of like character, where a legal knowledge is re
quired, and where counsel and advice are given with respect
to the validity and legal effect of such instruments. Among
the cases so holding, in substance, the following are men
tioned : In re Opinion of the Justices (Mass.) 194 N. E 313 •
Paul V. Stanley, 168 Wash. 371, 12 P. (2d) 401; Boykin v
.Hopkins, 174 Ga. 511, 162 S. E. 796; -Land Title Abstract
& Trust Co. V. Dworken, 129 Ohio St. 23, 193 N. E. 650."

The court added that of course this would not apply to
one who merely acted as an amanuensis, or in other words,
as a stenographer or copyist who wrote from dictation or
copied what another had written.
The practice of law as defined by the courts is again well

stated in the case of In re Opinion of the Justices, 289 Mass
607,194 N. E. 313 at 317:

"Practice of law under modern conditions consists in no
small part of work performed outside of any court and hav
ing no immediate relation to proceedings in court. It em
braces conveyancing, the giving of legal advice on a large
variety of subjects, and the preparation and execution of
legal instruments covering an extensive field of business and
trust relations and other affairs. Although these transac
tions may have no direct connection with court proceed
ings, they are always subject to become involved in litiga
tion. They require in many aspects a high degree of legal
skill, a wide experience with men and affairs, and great
capacity for adaptation to difficult and complex situations
These 'customary functions of an attorney or counsellor at
law' * * * bear an intimate relation to the administration
of justice by the courts. No valid distinction, so far as con-
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cerns the questions set forth in the order, can be drawn
between that part of the work of the lawyer which involves
appearance in court and that part which involves advice and
drafting of instruments in his office. * * * It is of impor
tance to the welfare of the public that these manifold cus
tomary functions be performed by persons possessed of ade
quate learning and skill, of sound moral character, and
acting at all times under the heavy trust obligation to cli
ents which rests upon all attorneys."

While there is dictum in the Cannon case, supra, to the
contrary, the foregoing definition of the practice of law may
be regarded as the leading pronouncement on the subject
in this country, and it has been widely cited. See 7 C. J. S.
704, footnote; Rhode Island Bar Ass'n. v. Automobile
Service Ass'n. (1935) 55 R. I. 122, 179 A. 139, 144; 105
A. L. R. 1365n; 106 A. L. R. 548n; 111 A. L. R. 19n; 144
A. L. R. 150n.

In XXXIV Op. Atty. Gen. 155 at 158 we said:

"The Wisconsin statute defining the practice of law, sec.
256.30 (2) appears to be in line with the generally accepted
definitions. While it is true that the boundaries of the prac
tice of law are indefinite as to some transactions it is gen
erally understood to include the doing or performing of
services in a court of justice in any matter depending there
in throughout its various stages and in conformity with the
adopted rules of procedure; but it is not confined to per
forming services in an action or proceeding pending in
courts of justice, and, in a larger sense, it includes legal
advice and counsel and the preparation of legal instruments
and contracts by which legal rights are secured, although
such matter may or may not be depending in a court. 7 G.
J. S. 703."

Section 256.30 (2) now reads:

"Every person who shall appear as agent, representative
or attorney, for or on behalf of any other person, or any
firm, copartnership, association or corporation in any action
or proceeding in or before any court of record, court com
missioner, or judicial tribunal of the United States, or of
any state, or who shall otherwise, in or out of court for com
pensation or pecuniary reward give professional legal ad
vice not incidental to his usual or ordinary business, or
render any legal service for any other person, or any firm,
copartnership, association or corporation, shall be deemed
to be practicing law within the meaning of this section."
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Bill No. 154, A. would add thereto the following lan
guage :

"But the preparation of contracts, wills, notes, bills of
sale, deeds, mortgages, conveyances and similar legal instru
ments shall not be deemed the rendition of legal services
within the meaning of this section."

Obviously this language would constitute a serious de
parture from the generally accepted definition of the prac
tice of law as indicated above, but it could not take away
from the judicial department its inherent or implied power
to determine what constitutes the practice of law under any
particular set of facts. The most that could be accomplished
by the amendment would be to affect the application of the
penalty provisions of sec. 256.30 (1) for the unlicensed
practice of law. The power of the legislature to prescribe
what shall constitute crimes and misdemeanors and provide
penalties therefor is undoubtedly supreme within constitu
tional limitations. This would not, however, preclude the
courts from exercising their inherent powers to punish for
contempt or to issue injunctions to restrain what they hold
to be the practice of law by unlicensed persons even though
the acts in question would not constitute the practice of law
under Bill No. 154, A.

Substitute Amendment No. 1, A. adds a second section to
that bill creating sec. 256.30 (5) to read:

"SECTION 2. 256.30 (5) of the statutes is created to
read:
"256.30 (5) No person shall engage in the preparation of

contracts, wills, notes, bills of sale, deeds, mortgages, con
veyances and similar legal instruments until he has filed
with the clerk of circuit court for the county in which he
resides a bond in the sum of $10,000 with one corporate
surety authorized to transact business in this state or at
least 2 individual sureties each owning real estate in this
state. In the event individual sureties are given, a schedule
of the real estate owned by each surety shall be attached
and the bond shall be approved by the judge of a court of
record of the county. Such bond shall be conditioned to in
demnify any person engaging the principal to perform
legal services against loss incurred by such person as the
proximate result of any act or omission of the principal
which occurred while he was performing such legal services,
including the preparation of contracts, wills, notes, bills of
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sale, deeds, mortgages, conveyances and similar legal in
struments. Such bond shall not be cancellable until 10 days'
after notice of cancellation has been given to the clerk of
circuit court. Any person violating this subsection shall be
subject to the penalty provided in subsection (1)."

This is a most novel provision and of course would apply
to licensed attorneys as well as unauthorized practitioners
of the law. It raises a number of questions both practical
and legal which we cannot well attempt to fully cover within
the limitations of any opinion of ordinary length.
The obtaining of such a bond might be out of the question

even for qualified practitioners and it is* not required of any
other profession so far as we know. The practical difficulty
in obtaining such a bond might be so great as to substan
tially disbar all but the wealthier members of the legal pro
fession and thus deprive the judicial department of the gov
ernment of the services of the bar without which the courts

could not function. This might indeed constitute an unwar
ranted legislative interference with the judiciary so as to
render the enactment invalid.

Moreover, the furnishing of such bonds by unlicensed
practitioners, assuming they could obtain the same, could
not legalize what would otherwise constitute the unauthor
ized practice of law in the eyes of the court so as to protect
such practitioners from proceedings for contempt, injunc
tion or quo warranto.
No particularly useful purpose would be served by pro

longing this opinion, and while we have by no means ex
hausted the subject, we will close with a list of a few addi
tional citations on the subject of the inherent power of the
courts in matters relating to what constitutes the practice
of law and who may undertake the same, for the benefit of
those readers who may desire to study the problem further,
although it is not intended to collect here all available
authorities on the subject. In re Day (1899) 181 111. 73, 54
N. E. 646, 50 L. R. A. 519 (over bar admissions); Howe v.
State Bar of California (1931) 212 Cal. 222, 298 P. 25
(over bar admissions); The People ex rel. The Illinois State
Bar Assoeiation v. People's Stock Ya/rds State Bank (1931)
344 111. 462,176 N. E. 901 (inherent power as to practice of
law and re contempt); In re Opinion of the Justices (1932)
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279 Mass. 607, 180 N. E. 725, 81 A. L. R. 1059 (legislative
power re bar examinations) ; Unger v. Landlords' Manage
ment Corporation (Court of Chancery of New Jersey 1933)
114 N. J. Eq. 68,168 A. 229 (inherent power as to unauth
orized practice of law); State ex ret. Boynton v. Perkins
(1934) 138 Kan. 899, 28 P. (2d) 765 (inherent power as to
unauthorized practice of law); Fitchette et al. v. Taylor
(1934) 191 Minn. 582, 254 N. W. 910, 94 A. L. R. 356 (in
herent power as to unauthorized practice of law); Rhode
Island Bar Association et al. v. Automobile Service Asso

ciation et al. (1935) 55 R. I. 122, 179 A. 139, 100 A. L. R.
226 (inherent power as to unauthorized practice of law);
Depew et al. v. Wichita Association of Credit Men, Inc.;
State ex rel. Attorney General v. Wichita Association of
Credit Men, Inc. (1935) 142 Kan. 403, 49 P. (2d) 1041.
Cert, denied 2—17—36, 80 L. ed. 997 (inherent power as to
unauthorized practice of law); In re Opinion of the Justices
(1935) 289 Mass. 607, 194 N. E. 313 (inherent power as to
unauthorized practice of law); Meunier v. Bemich (New
Orleans, La., Court of Appeals, 1936) 170 So. 567 (inherent
power as to unauthorized practice of law) ; State ex rel.
Indianapolis Bar Ass'w. v. Fletcher Trust Company (1937)
211 Ind. 27, 5 N. E. (2d) 538 (re contempt) ; Clark v.
Austin, Clark v. Coon, Clark v. Hull (Supreme Court, Mis
souri, 1937) 340 Mo. 467, 101 S. W. (2d) 977 (inherent
power as to unauthorized practice of law); The People ex

rel. The Chicago Bar Association v. Goodman, 366 111. 346,
8 N. E. (2d) 941 (re contempt and unauthorized practice of
law).
You are therefore advised that it is not within the proper

legislative sphere to enact a law which attempts either to
provide an ultimate definition as to what constitutes the
practice of law or which attempts to place beyond the con
trol of the courts the designation of those who may practice
in justice courts or other courts.
WHR
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Counties—Public Assistance—Poor Relief—Homestead
—Homestead of decedent and proceeds from the sale there
of are not exempt from the claim of the county against the

decedent's estate for direct relief furnished to her, but court
may refuse to allow such claim where a parent or child of
the decedent is dependent dn such property for support.

April 3, 1947.
Herbert A. Bunde,

District Attorney,
Wisconsin Rapids, Wisconsin.

A woman who had been receiving direct relief from Wood
county died leaving issue but no surviving husband. Her
property consists of a homestead. Wood county filed a claim
against her estate for the amount due by virtue of the direct
relief furnished. The homestead was sold before the estate

was closed, and the question arises whether Wood county
can make a claim for reimbursement for the value of such

direct relief against the proceeds from the sale of the home
stead, or whether these proceeds are free and clear of this
claim.

Sec. 49.08 of the Wisconsin statutes provides:

"If any person at the time of receiving relief under sec
tions 49.01 to 49.17 * * * is the owner of property, the
authorities charged with the care of the dependent, * * *
may sue for the value of the relief from such person or his
estate. * * * The court may refuse to render judgment or
allow the claim in any case where a parent, wife or child is
dependent on such property for support * *

Sec. 272.20 (1), Stats., provides:

"A homestead selected by a resident owner * * * and its
appurtenances and occupied by him shall be exempt from
execution, from the lien of every judgment and from lia
bility for the debts of such owner to the amount of five
thousand dollars, except laborers', mechanics' and purchase
money liens and mortgages and taxes and except as other
wise provided. * * *"

In the case of Johnson v. Door County, 158 Wis. 10, 147
N. W. 1011, it was held that under sec. 604^, Stats. (Supp.
1906) the entire property and estate of an insane ward was
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made liable for his support and maintenance and charge

able with the payment thereof, and there was no exception

in favor of the homestead. It was further held that the only

provision for exemption of any part of the property was

found in the same statute which permitted the judge, in his

discretion, to refuse to enter judgment in any case where a

parent, wife or child was dependent on the property or
estate for future support. Sec. 604^, referred to in that case,
read:

"The property and estate of any insane person * * *
kept by any county at its charge shall be liable for his sup
port and maintenance and chargeable for the payment
thereof, and upon failure of the person having the charge
or custody of such property or estate to pay therefrom for
such support and maintenance, * * * the chairman of the
board of the county furnishing such support may apply to
the proper county judge to compel such payment; * * * if
any order * * * made by such judge requiring * * * pay
ment shall not be complied with, * * * such * * * chair
man may recover in an action against the person having the
charge or custody of such property or estate, * * * the
amount directed to be paid by such order * * * and any
judgment so recovered may be satisfied out of such prop
erty or estate * * *; provided, that the judge may, in his
discretion, refuse to render judgment for the plaintiflf in
any case where a parent, wife or child is dependent on such
property or estate for future support * *

After referring to the above statutes the opinion held:

"* * * Sec. 2983, Stats., provides that'a homestead * * *
owned and occupied by any resident of this state, shall be
exempt from seizure or sale on execution, from the lien of
every judgment and from liability in any form for the debts
of such owner, except laborers', mechanics' and purchase-
money liens, and mortgages lawfully executed, and taxes
lawfully assessed, and except as otherwise specially pro
vided in these statutes.' Sec. 2271 provides that upon death
of the owner his homestead 'shall descend, free of all judg
ments and claims against such deceased owner or his estate
except mortgages lawfully executed thereon and laborers'
and mechanics' liens, in the manner following.' A homestead
ceases to be the homestead of its owner upon his death. The
widow or children to whom it descends do not hold it as her
or their homestead because it was the homestead of the de
ceased husband or father. The homestead character of the
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property simply determines to whom the legal title de
scends. And that it shall descend free from all but specified
debts of the deceased owner. * * *" (p. 14)
"Sec. 604q' provides specially that the property and estate

of an insane ward shall be liable for his support and main
tenance and chargeable for the payment thereof. This is one
of the sections in the chapter providing for insane asylums
and the support of the insane. Those having no property are
supported by the state and counties. This provision was
deemed necessary to protect the public against being
charged with the support of patients having property and
estates. It not only makes such estates liable for support and
maintenance, but chargeable for the payment thereof. But
it was not the policy of the state to provide that all the
property and estate of a patient should be taken and leave
his family, if he had one, destitute. And it is provided that
when judgment is obtained which may be satisfied out of
such property or estate, the judge may, in his discretion,
refuse to render judgment for the plaintiff in any case
when a parent, wife, or child is dependent on such property
for future support. I think we must look to this provision
for exemption of any of the property or estate." (pp. 16-17)

In XX Op. Atty. Gen. 638 it was held that a homestead
and the proceeds of the homestead of an insane person may
be subjected to the claim of the county for the support and
care of such person. It was stated in that opinion:

"* * * A careful reading of the opinion in Johnson v.
Door Co., 158 Wis. 10, however, will show that the decision
rested * * * upon the principle that the claim of the
county for the support of an insane person is not a debt
within the meaning of the homestead and exemption stat
utes, and that a proceeding by the county to collect is not a
proceeding in debt, but in rem against the property. The
decision rests not upon the theory that a homestead must be
specifically authorized to be used for the ward's support,
but that a homestead, being property and not being ex
empted from the particular charge involved, which is not a
debt, can be proceeded against just as can other property of
one who has been supported at public expense.

<<4: 4; 4:

"I think * * ♦ that the language of sec. 49.10 'may sue
for and collect * * * against such person and against his
estate,' distinctly makes it a charge in rem, as well as a per
sonal charge. To hold otherwise is to give no meaning what
ever to the phrase 'and against his estate,' for this phrase
was not necessary to make a debt of an insane person col
lectible from his estate." (pp. 639-64.)
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In Estate of Wickesherg, 209 Wis. 92, 244 N. W. 561, the
old-age pension law was construed as subjecting a de
cedent's homestead to liability for advances thereunder to
the decedent by a county, notwithstanding the fact that the
act did not refer to section 237.02 providing for the descent
of the homestead, or 2.72.20 providing for the exemption
thereof from liability for the owner's debts, except certain

liens and taxes. Reference was made to sec. 272.20 provid
ing for the homestead exemption and particularly to the last
part thereof which read, "except as otherwise provided in

these statutes." The court then stated (pp. 94-96):

"Sec. 49.25 provides that—'On the death of a person who
has been assisted under sections 49.21 to 49.39, * * * the
total amount paid together with simple interest at three per
cent, annually shall be allowed and deducted from the estate
of such person * *.* by the court having jurisdiction to
settle the estate * *
"Although the old-age pension law does not refer to the

particular sections which provide for the exemption of the
homestead and the descent thereof to the heirs, and while
it is complete in itself, still it carries with it a plain intent
on the part of the legislature to subject a homestead, under
circumstances such as here exist, to liability for such ad
vances. There is no requirement that every act shall recite
all other acts that its operation may affect by way of modi
fication or extension. * * *
"To enable a municipality to furnish aid to one in need

living in his own home the legislation under consideration
was enacted. It and the legislation relating to homestead
exemptions construed together result in a modification of
the homestead exemptions to the extent outlined and leave
a homestead under the circumstances set forth in the state
ment of facts liable for the advances made by the county.
State ex rel. Plowman v. Lear, 176 Wis. 406, 186 N. W.
1014."

In the case of Estate of Sletto, 224 Wis. 178, 272 N. W.
42, it was said (p. 183) :

"* * * The trend of legislative policy, as gathered from
enactments, has been toward providing means to render
assistance to the needy, but also to protect the public treas
ury against burdens which ought to be borne by the prop
erty owned by the one receiving aid or paid for by those on
whom the law fixes a responsibility for support. * * *"

While the language of sec. 49.08 is not identical with that
found in the statutes interpreted in the foregoing cases, it
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is our opinion that when sec. 49.08 provides that the author
ities "may sue for the value of the relief from such person
or his estate" it was the- legislative intent that the reason
ing of the foregoing cases, which relate to claims for the
support of the insane and old-age assistance, should be
equally applicable to the recovery of sums furnished as
direct relief. Accordingly, it is our opinion that the home
stead of the decedent, or the proceeds from the sale thereof,
are not exempt from the claim of the county for direct relief
furnished to the deceased former owner of the homestead.
However, this liability of the homestead and the proceeds
from the sale thereof for the payment of this claim is sub
ject to the qualification that the court may refuse to render
judgment or allow the claim if a parent or child of the de
ceased woman is dependent on such property for support.
JEW

Minors—Legal Settlement—Under sec. 49.10 (2), Stats.
1945, legal settlement of a minor child of divorced parents
is that of the parent having its legal custody, and if such
parent has no settlement within this state, the child has
none.

April 5, 1947.

John D. Kaiser,

Asst. District Attorney,

Eau Claire, Wisconsin.

We have your request for an opinion in regard to the
legal settlement of a minor child whose parents are
divorced. You state that the child's parents were divorced
in 1943 and the custody of the child was awarded to the
mother who immediately moved out of the state and has re
mained away ever since. At the time of the divorce the
parents lived in Beloit and had legal settlement there. The
mother of the child has been out of the state for over a year
and has lost her settlement in Wisconsin. You state further
that in 1945 the mother returned the child to the father in-
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forming him that she did not wish to take care of the child
any longer. No court order has been entered changing the
legal custody as awarded in the divorce proceedings.
Up to the time of the complete revision of ch. 49 of the

statutes by the 1945 legislature, the rule was that the legal
settlement of the child of divorced parents followed that of
the father, irrespective of the award of legal custody in the
divorce proceedings. See XXI Op. Atty. Gen. 1095; XXII
Op. Atty. Gen. 592; XXV Op. Atty. Gen. 686.

Sec. 49.10 (2), Stats. 1945, provides as follows:

"(2) Legitimate minor children have the settlement of
their father if living, or of their mother if their father is
deceased; but if the parents are divorced, the children have
the settlement of the parent who has legal custody, and if
such parent has no settlement, the children have none."

It is clear that the rule of determining legal settlement
has been changed and that now the child's settlement is that
of the parent having its legal custody, and if such parent
has no settlement within this state, the child has none.
Your conclusion is therefore correct that the child in

question has no legal settlement within any town, village
or city in Wisconsin.
ES
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Soldiers, Sailors and MaHnes—Department of Veterans
Affairs—Medical Service—Public Officers—Delegation of
Power—Opinion of January 4, 1947 to Leo B. Levenick,
director, department of veterans affairs, reconsidered in
light of certain additional facts submitted. The conclusion
reached is that the situation in light of such additional
facts does not differ essentially from that which was passed
upon in former opinion and the former opinion still rules
case.

Any arrangement by the board or department of veterans
affairs to provide medical treatment or aid to qualified
World War II veterans or their dependents as provided in
sec. 45.35, Stats., must adequately protect the interests of
the state and its taxpayers.
The duty to guard and protect the public interest is a

continuing one which necessarily involves the exercise of
j udgment and discretion and for that reason cannot be dele
gated. A public officer or board has no authority to enter
into any contract or arrangement which would impair its
responsibilities in these respects.

April 7, 1947.

Leo B. Levenick, Director,
Department of Veteran Affairs.

You have asked us to reconsider in light of certain addi
tional facts which you have submitted to us, our opinion of
January 4, 1947* which holds that the department of vet
erans affairs has no authority to enter into a proposed con
tract with the Wisconsin Veterans Medical Service Agency
which is a part of the State Medical Society of Wisconsin
because said contract provided for the payment of a 10 per
cent commission to said agency in addition to the medical
fee. You state, inter alia:

"* * * the State Medical Society possesses that statu
tory authority to contract with public officials and others in
the development of medical care plans on a non-profit basis.
* * * the State Medical Society, by formal action of its
controlling body * * * established a division or depart
ment of the Society known as the 'Veterans Medical Service
Agency.'

* Page 3 of this volume.
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"It then executed a contract with the Veterans Adminis
tration for the rendition of certain medical care, and the
two agreed to a schedule of fees applicable thereto. The vet
eran may apply to a physician of his own choice—the appli
cation is cleared through the Veterans Administration for
eligibility, and, if authority is granted, the physician re
ceives approval to proceed.
"Upon completion of the authorized care, the State Med-

ican Society bills the Veterans Administration pursuant to
the fee schedule attached. One check is issued for many such
items billed, and the amounts payable by agreement of the
State Medical Society to the participating physicians is re
mitted to them individually by the Society, less a charge for
administration. The plan is non-profit." [Emphasis ours]

The foregoing is supplemented by a letter we have re
ceived from counsel for the State Medical Society which
states, inter alia:

"The Agency acting as agent for the physician to facili
tate the program bills the Veterans Administration monthly
with a master invoice and upon receiving payment sends
each doctor a check for his services less eleven per cent for
cost of administration as his agent. * * *"

We understand the proposed contract with your board or
department would be substantially the same as that entered
into between said agency and the veterans administration
and the comments above as to the veterans administration
apply here.

Following receipt of your letter and at our request, you
have given us further information based on your past ex
perience in furnishing medical aid or assistance to qualified
World War II veterans or their dependents as follows:

1. The fees for medical services contained in the pro
posed fee schedule are greater than the charge your depart
ment has paid for like medical services in the past, there
being no charges in said fee schedule which are the same
or less than your department has paid in the past. You fur
nish us with a tabulation comparing fees called for in said
proposed fee schedule with those actually paid by your de
partment in the past, which tabulation shows that the fees
actually paid by your department are less than those called
for in said schedule. Such tabulation is attached to and
made a part of this opinion.
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2. Based on what your department has paid in the past,
it would be possible for it to obtain suitable and adequate
medical services for qualified World War II veterans or de
pendents throughout the state at prices less than that called
for in the proposed fee schedule.

3. Fees for medical services are not uniform throughout
the state for like type of service. You state "There is quite
a variance" and that they "vary from place to place."

4. In general fees for medical services are lower in rural
communities than they are in cities.

5. In general the amounts of fees called for in the pro
posed fee schedule are greater than the going rate for like
services in all but the larger cities of the state.

6. The fee contained in the proposed fee schedule is in
creased over that which might otherwise be charged to take
care of the 11 per cent the doctor would pay the Wisconsin
Veterans Medical Service Agency under the proposed
arrangement.
In view of the foregoing and especially that contained in

number 6, we see no reason why our former opinion does
not still rule the present case. That opinion held that your
department had no authority to enter into a contract with
the Wisconsin Veterans Medical Ser^'ice Agency where it
appeared that the bill submitted by the agency includes the
charge made by the doctor plus 10 per cent which is added
by the agency as a service charge. Now it is said that the
doctor puts in his bill for his service as per the fee schedule
and then receives that amount from the agency less 11 per
cent which represents the agency's cost of administration.
However, the facts you now give us indicate that the fee
for medical service contained in the proposed schedule is
increased over that which might otherwise be charged to
take care of the 11 per cent which the doctor has deducted
from his bill to take care of the agency's cost of adminis
tration. This is a subterfuge and we see no essential differ
ence between what is now proposed and that which was
passed upon in our former opinion.
We also think there is a serious question as to whether

your board or depai'tment would have power to enter into a
contract to pay for medical services on the basis of a uni
form fee schedule which would apply throughout the entire
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state when there is in fact no uniformity of charges for
medical services and where because of such lack of uni

formity the actual charges for medical services might differ
from those contained in the uniform fee schedule. The im

portance of this is emphasized because you indicate that the
going rate for medical seiwices in many cases at least is
actually less than that called for by the schedule and varies
in different localities.

Any arrangement by the board or department to provide
medical treatment or aid to qualified World War II veterans
or their dependents must adequately protect the interests of
the state and its taxpayers. In 43 Am. Jur. (Public Officers)
§290, it is said in part:

"In view of his trust relation to the public whom he
serves, a public officer must always guard and protect the
public interests; he is not at liberty to make wasteful con
tracts, and it is his duty to require such guaranties in re
spect of proper performance as will adequately protect the
government. * * *"

The duty to guard and protect the public interest is a
continuing one which necessarily involves the exercise of
judgment and discretion and for that reason cannot be
delegated. A public officer or board has no authority to
enter into any contract or arrangement which would impair
its responsibilities in these respects.
In Shelby v. Miller, 114 Wis. 660, our supreme court made

the following statement at page 663:

"* * * But that wise public policy which abhors barter
ing away official discretion seems to shut the judicial door
to respondent's plea for redress.
"It has been decided by this and other courts that private

contracts with officials, by which they surrender the per
formance of official duty to others, or allow the judgment
of others to be substituted for their own in the performance
of such duty, are void on grounds of public policy; that
courts cannot be resorted to for the purpose of enforcing
them. * * *"

In 43 Am. Jur. (Public Officers) §295, it is said in part:

"* * * Courts will hold invalid any agreement by gov
erning bodies by which they abdicate any of their legisla
tive powers, or circumscribe the limits of such powers * * *
or diminish their efficiency. * * *"



Opinions op the Attorney General 153

If your board or department entered into a contract
which would call for payment of medical fees according to
a uniform fee schedule when in fact there is no uniformity
as to fees, it would constitute an abdication of their powers
because they would then be paying out state moneys accord
ing to a schedule which might be greater than the charge
which is made for a particular type of medical service in a
particular community without even investigating the facts
concerning the particular case.
We also think there are other possible grounds on which

the authority of the board to enter into said proposed con
tract might be questioned. However, in view of the conclu
sion we have already reached, it is unnecessary to discuss or
attempt to answer any other possible questions which may
be presented.
We still are of the opinion that the board of veterans

affairs does not have authority to enter into said proposed
contract with the State. Medical Society or Wisconsin Vet
erans Medical Service Agency.

Tabulation

Item

Charge as Proposed Fee
Schedule

Pajrments Made by Wisconsin
Department of Veterans Affairs
for Medical Service in Past

Tonsillectomy No. 519 $ 65.00 $24; $84; $25; $50—^includes adenoids

Hernia No. 19 (double) $165.00
No. 20 (single) $110.00

$43.50;$100.
$75; $100.

Appendectomy No. 9 — $110.00 $50; $100; $75; $50; $75; $75;
$76.25; $100; $100; $75.

Delivery, Pre-natal
& Post-natal Care

No. 561 (Delivery only) $82.50 $60; $75; $60; $35; $50; $45; $75;
$50; $80; $50; $75; $50; $75; $50;
$50; $50; $50; $55; $75; $65; $51;
$40; $40; 7 more at $50.

Ulcers No. 85 - $165.00 $75.

Eye Examination and
Prescription

No.l56 (No glasses). $ 11.00
Includes glasses:
$15.40; $15; $15; $16;20; $22.60;
$15;$15.40;$14.60;$15.40; $17;
$20.25.

Hysterectomy No. 21 $165.00 $45; $150.

Fistula No. 705 - $110.00 $50; $75.

Visits
No. 801 (Home) $ 5.50

No. 803 (Office with
treatment) $ 8.80

$8;$8;$2;$1;$2;$2;$1.

$2; $1; $2; $2; $1; $1; $2; $2;
$2; $2.

WET
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Barbers—Licenses and Permits—War—Duration—Pres
ident's proclamation on December 31, 1946 terminated state
of actual hostilities but did not terminate state of war.
Such proclamation does not constitute the end of the "dura
tion of the present war" within the meaning of these words
as used in sec. 158.12 (2) (a), Stats.
World War II will end only when formally terminated by

ratification of a treaty of peace or by act of congress or by
executive proclamation. There is a distinction between ter
mination of the state of hostilities and termination of the
state of war.

April 7, 1947.
Carl N. Neupert, M. D.,

State Health Officer,
State Board of Health.

You direct our attention to sec. 158.12 (2) (a), Stats.,
which provides in effect that a barber shop manager's
license shall be granted to one who meets certain require
ments, including one that he shall have been "actively en
gaged in barbering" in this state not less than 40 hours per
week for at least one-half of the 2-year period immediately
preceding the date of application for license, and then fur
ther provides that said requirement "shall not apply for the
duration of the present war and for 6 months thereafter."
You ask whether the president's proclamation on Decem

ber 31, 1946 constituted the end of the "duration of the
present war" within the meaning of these words as used in
see. 158.12 (2) (a), Stats.

The answer is "No." The proclamation of the president
terminated only the state of actual hostilities but did not
attempt to terminate the state of war. Said proclamation
No. 2714 (12 Fed. Reg. 1; 50 USCA App. §601) reads in
part as follows:

"* * * Although a state of war still exists, it is at this
time possible to declare, and I find it to be in the public
interest to declare, that hostilities have terminated.
"NOW, THEREFORE, I, HARRY S. TRUMAN, Presi

dent of the United States of America, do hereby proclaim
the cessation of hostilities of World War II, effective twelve
o'clock noon, December 31,1946."
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Technically, World War II will end only when formally
terminated by ratification of a treaty of peace or by act of
congress or by executive proclamation. Matter of Yama-
shita, 327 U. S. 1, 66 S. Ct. 340; Hamilton v. Kentucky Dis
tilleries Co., 251 U. S. 146, 40 S. Ct. 106, 64 L. ed. 194;
Citizens Protective League v. Clark (App. D. C.) 155 F (2d)
290, certiorari denied December 9, 1946, 67 S. Ct. 354.
There is, of course, a distinction between termination of the
state of hostilities and termination of the state of war.
United States ex rel. Schlueter v. Watkins (D. C. NY) 67
F. Supp. 556 at 564; XXXV Op. Atty. Gen. 44.
The 6-month period referred to in sec. 158.12 (2) (a)

Stats., will commence to run.only when the state of war is
formally terminated in the manner stated in the foregoing
paragraph.
WET

Intoxicating Liquors—Restaurants—Words and Phrases
—Principal Business—In determining whether "principal
business" of "Class B" licensee is restaurant or liquor busi
ness, within sees. 66.05 (10) (hm) 2,176.06 (5) and 176.32,
Stats., consideration is to be given to amount of capital,
labor, time, attention and floor space devoted to respective
businesses, gross and net income derived from each, and
appearance, arrangement, advertising and name of prem
ises. This is defensive matter as to which burden of pro
ducing evidence is on defendant.

April 9, 1947.

Andy Borg,

District Attorney,

Superior, Wisconsin.

You inquire as to what test or tests or formula should be
applied to determine what is the "principal business" of
premises operated under both a liquor license and a restau
rant permit, within the meaning of sees. 66.05 (10) (hm) 2,
176.06 (5) and 176.32, Stats. These statutes exempt hotels
and restaurants whose "principal business" is that of fur-



156 Opinions of the Attorney General

nishing food or lodging to patrons from the closing hours
of taverns and from the statute prohibiting presence of
minors.

The term "principal business" is not defined in the stat
ute and constitutes a question of fact in each case. While
there are no court decisions establishing the tests to be
applied it is generally considered that the question will be
determined by an analysis of the amount of capital, labor,
time, attention and floor space devoted to the respective
businesses of serving food and serving liquor as well as the
amounts of gross and net income derived from the two
sources. A question which may properly be considered is,
would the business continue to be conducted if the sale of

liquor were effectually prohibited? Ordinarily, little or no
difficulty is experienced in determining the predominant
character of the premises. The appearance of the place, the
interior arrangement, the advertising and often the very
name of the establishment will generally point unmistak
ably in one direction or the other.
In this connection it should be pointed out that in case

of a prosecution, the character of the place as being pre
dominantly a restaurant rather than a liquor tavern is de
fensive matter as to which the burden of producing evi
dence is on the defendant, under well established rules.

Kreutzer v.Westfahl, (1925) 187 Wis. 463, 477.
WAP
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Building and Loan Associations—Dividends on Matured
Stock—Local building and loan associations are not under
existing statutes, authorized to pay dividends on install
ment shares which mature between dividend paying periods.
The change in the law effected by the change in sec.

215.13 made by ch. 320, Laws 1941, applies to installment
shares subscribed for or issued prior to the enactment of
said ch. 320 when said shares mature after the effective date
of said chapter.

April 9, 1947.
State Banking Commission.

Attention James B. Mulva, Chairman.

You ask our opinion on two questions which involve the
question of payment of dividends by building and loan asso
ciations on stock retired or matured between dividend pay
ing dates. Said questions are as follows:

1. Are local building and loan associations authorized to
pay dividends on installment shares which mature between
dividend paying periods?

2. Does the change in sec. 215.13 made by ch. 320, Laws
1941, apply to installment shares subscribed for or issued
prior to the enactment of said ch. 320 when said shares
mature after the effective date of said chapter?
At one time local building and loan associations were

specifically authorized by statute to pay interest or divi
dends on unpledged matured shares between dividend pay
ing dates. Thus sec. 215.13, Stats. 1939, read as follows:

"When, by making regular weekly or monthly payments
as provided for in section 215.08, any stock shall have
reached its matured value payment of dues thereon shall
cease. Borrowers shall be entitled to have their securities
released and returned to them. The holders of unpledged
shares shall be paid out of the funds of the association the
matured value, thereof, with such rate of interest or divi
dends as shall be determined by the by-laws, from the time
the directors shall declare such stock to have matured until
paid. And ivhen such maturity is reached hetioeen the dates
of adiu-Hment of profits the holders of stock maturing shall,
in addition to the value thereof, he entitled to interest or
dividends at such rate as may be fixed by the by-laivs or de
termined upon by the directors, based upon the last appor
tionment, for all full months from the date of the preceding
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adjystment, or they may elect to continue payments of dues
until the next date of adjustment of profits, at which time
they shall be entitled to receive all dues paid and profits
apportioned; provided, that at no time shall more than one-
half of the monthly receipts of dues and interest of the asso
ciation be applicable to the payment of matured or with
drawing shares without consent of the directors; but they
may, at any time before maturity, retire unpledged shares
by enforcing the withdrawal of the same as prescribed in
the by-laws or articles of incorporation."

The foregoing section was amended by ch. 320, Laws
1941, and by ch. 516, Laws 1943, so that it now reads as
follows:

"When, by making regular weekly or monthly payments
as provided for in section 215.08, any shares shall have
reached their matured value payment of dues thereon may
at the option of the member cease. The holders of unpledged
shares may continue to make payments upon such shares or
may request the repurchase of such shares by the associa
tion subject to the provisions of section 215.11."

For our present purposes the important thing to note is
that the provision contained in the statute as it appeared in
1939 which provided that when the shares matured between
the dates fixed for adjustment of profits, the holders of such
stock shall in addition to the value thereof "be entitled to
interest or dividends at such rate as may be fixed by the by
laws or determined upon by the directors, based upon the
last apportionment, for all full months from the date of the
preceding adjustment," was taken out of the statute by ch.
320, Laws 1941. The only conclusion which can be drawn
from this change in sec. 215.13 made by ch. 320, Laws 1941,
is that the legislature intended to change the law as it then
existed so that interest or dividends could no longer be paid
on installment shares which mature between dividend pay
ing dates. We therefore answer your first question "No."
As a general proposition the changes in the law effected

by the amendment to sec. 215.13 made by ch. 320, Laws
1941, would apply to installment shares subscribed for or
issued prior to the effective date of said chapter and which
had not matured prior to that date and were then outstand
ing. The only reason why the law as changed by the enact
ment of ch. 320, Laws 1941, would not apply to such shares
would be on the ground that such an application of the law
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as so changed would be in violation of the clauses of the
state and federal constitutions which prohibit the state
from enacting any law which shall impair the obligation of
contract. Art. 1, sec. 10, United States constitution; art. I,
sec. 12, Wisconsin constitution.
The question as to the applicability of the contract

clauses of the state and federal constitutions under the

aforesaid circumstances involves a consideration of several

factors.

There is no question but that there is a contractual rela
tionship between a building and loan association and an
installment shareholder. A statute such as sec. 215.13 is a

part of that contract. Johnson v. Bradley Knitting Co., 228
Wis. 566; Home Building & Loan Assn. v. Blaisdell, 290
U. S. 398 at 435; Veix v. Sixth Ward B, & L. Assn., 310
U.S. 32 at 38.

Art. XI, sec. 1 of our constitution provides for the forma
tion of corporations by general laws and states inter alia:
"All general laws or special acts enacted under the provi
sions of this section may be altered or repealed by the legis
lature at any time after their passage." This is the source of
the so-called "reserve power" and under it the state may at
any time repeal or alter the charter of a building and loan
association without running afoul of the contract clause of
either the state or federal constitutions. State ex rel. Cleary
V. Hopkins Street B. & L. Assn., 217 Wis. 179, affirmed 296
U. S. 315, 56 S. Ct. 235; Veix v. Sixth Ward B. & L. Assn.,
supra, at page 40. Such reserve power also gives the state
power to amend statutes which enter into the contract be
tween the building and loan association and an installment
shareholder without impairing the contract clause of either
the state or federal constitutions. C. H. Venner Co. v.

United States Steel Corp., (C. C. N. Y.) 116 Fed. 1012 cited
with approval in Johnson v. Bradley Knitting Co., 228 Wis.
566. Veix v. Sixth Ward B. <& L. Assn., supra, at page 40.
For these reasons we are of the opinion that the change in
sec. 215.13 made by ch. 320, Laws 1941, can constitutionally
be applied to installment shares subscribed for or issued
prior to the effective date of said ch. 320. We therefore
answer your second question "Yes."
WET
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Schools and School Districts—Vocational and Adult Edu

cation—Under sees. 41.18 and 40.70, Stats., unemployed
persons under 16 years of age who have not completed an
equivalent of eighth grade education are not entitled to
vocational school privileges under sec. 41.18 (1). Persons
between 16 and 18 years of age are entitled to such privi
leges even though they are not employed and have not com
pleted the equivalent of a grade school education.

April 9, 1947.
C. L. Greiber, State Director,

Vocational and Adult Education.

You have inquired whether a school of vocational and
adult education is compelled by law to accept persons be
tween the ages of 14 and 18 when such persons are not
legally employed and have not completed the course of study
for the common schools or the equivalent thereof and who
reside in a city maintaining a school of vocational and adult
education.

Sec. 41.18 (1), Stats., so far as residents as distinguished
from nonresidents are concerned, provides:

"The schools of vocational and adult education shall be
open to all residents of the cities, towns and villages in
which such schools are located, who are fourteen years of
age and who are not by law required to attend other schools
S|( * IK "

Consequently, reference must be had to sec. 40.70, the
compulsory school attendance law, in order to determine
"who are not by law required to attend other schools."

Sec. 40.70 (1) (a), among other things, provides in effect
that a child between the ages of 14 and 16 not regularly,
lawfully and usefully employed must attend some school
regularly to the end of the school term, quarter, semester
or other division of the school year in which he is 16 years
of age. However, in sec. 40.70 (1) (b) it is provided that
this subsection does not apply to any child who shall have
completed the most advanced course of study offered in the
public schools of the district (including a union free high
school district) or city of his residence or the equivalent of
such course in any other school. This paragraph also pro-
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vides that any child who has completed the course of study
for the common schools, or the first eight grades or equiv
alent thereof, who resides in a district which maintains a
vocational and adult education school may at his option
attend the school for vocational and adult education full

time.

Thus it is apparent that persons between the ages of 14
and 16 who have not completed an eighth grade education
or an equivalent are required by law to attend schools other
than vocational schools if they are not regularly, lawfully
and usefully employed.
The situation as to those between the ages of 16 and 18

is governed in part by sec. 40.70 (2) which so far as mate
rial here reads:

"Any person who is not indentured as an apprentice, who
has not completed the equivalent of 4 years of high school
work, who resides or is employed in a district which main
tains a vocational and adult education school, who is not
physically incapacitated, and who is not required by sub
section (1) to attend school full time, must attend in the
daytime, for at least 8 months in the year and for such addi
tional months or parts thereof as the full-time public schools
in the district are in session in excess of 8 months during
the regular school year, some public, private, parochial or
vocational and adult education school, half time from the
end of the period of full time compulsory education to the
end of the school term, quarter, semester or other division
of the school year in which he is 16 years of age, and after
that for at least 8 hours a week if regularly, lawfully and
gainfully employed, half time if employed at home, and full
time if unemployed until he is 18 years of age; and the
parents of such minors shall compel such school attendance.

It is to be noted that this section excludes from its oper
ation those who are required by subsection (1) to attend
school full time and, as previously pointed out, an unem
ployed person between 14 and 16 years of age would have
to attend grade school until completing that course. How
ever, if a person between 14 and 16 had completed grade
school and were not indentured and had not completed the
equivalent of high school he would be required to attend
some public, private, parochial or vocational and adult edu
cation school half time until 16 and eight hours a week
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thereafter until attaining the age of 18 if employed, half
time if employed at home and full time if unemployed.
From the foregoing it is concluded that unemployed per

sons under 16 years of age who have not completed the
equivalent of a common school or eighth grade education are
not entitled to vocational school privileges under sec. 41.18
(1), but that persons between the ages of 16 and 18 are
entitled to such privileges even though they are not em
ployed and have not completed the equivalent of a grade
school education.

WHR

Counties — Automobiles and Motor Vehicles — Traffi,c
Ordinances—Under sees. 59.07 (11) and 85.84, Stats.,
county traffic ordinance may prohibit operating unregis
tered vehicles and driving without an operator's license.

April 9, 1947.
Henry G. Oakey,

District Attorney,
Osceola, Wisconsin.

You inquire whether a county traffic ordinance may con
tain a provision imposing a penalty for failure to pay state
license fees. The power of the county board to enact a traffic
ordinance is derived from sees. 59.07 (11) and 85.84, Stats.,
which provide as follows:

"59.07. The county board of each county is empowered
at any legal meeting to:

II* * *

"(11) Enact ordinances or by-laws regulating traffic of
all kinds on any highway, except street or inteimrban rail
ways, in the county which is maintained at the expense of
the county and state, or either thereof; declare and impose
forfeitures, and enforce the same against any person for
any violation of such ordinances or by-laws; provide fully
the manner in which forfeitures shall be collected; and pro
vide for the policing of such highways and to provide for
what purposes all forfeitures collected shall be used."
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"85.84. No local authority shall have power to enact, pass,
enforce or maintain any ordinance, resolution, rule or reg
ulation requiring local registration or other requirements
inconsistent with the provisions of this chapter, or in any
manner excluding or prohibiting any motor vehicle, trailer
or semitrailer, whose owner has complied with the provi
sions of this chapter, from the free use of all highways ex
cept as provided by section 66.45; but the provisions of this
section shall not apply to corporations organized pursuant
to chapter 55 of the laws of 1899. Any local authority may
pass any ordinance, resolution, rule or regulation in strict
conformity with the provisions of this chapter and impos
ing the same penalty for a violation of any of its provisions
except the suspension or revocation of motor vehicle oper
ators' licenses, and any such ordinance, resolution, rule or
regulation so adopted must be in strict conformity with
provisions of this chapter except as above provided."

While sec. 85.84 prohibits local authorities from requir
ing local registration or providing for revocation or sus
pension of drivers' licenses, it does not prohibit them from
legislating against the operation of unregistered vehicles or
driving by unlicensed operators. Indeed, the provision guar
anteeing "free use of all highways" is limited to vehicles
whose owners have "complied with the provisions of this
chapter," which includes the requirements of registration,
operators' licenses and financial responsibility. Sees. 85.01
to 85.09, Stats.

Section 59.07 (11), which is in pari materia with sec.
85.84, empowers county boards to enact ordinances or by
laws "regulating traiRc." As used in such a statute the word
"traffic" refers to the movement, stopping and parking of
vehicles. Maner v. State (1935) 181 Ga. 254, 181 S. E. 856,
858; Withey V. Fowler Co. (1914) 164 la. 377, 145 N. W.
923, 927; People v. Rubin (1940) 284 N. Y. 392, 31 N. E.
(2d) 501, 502; Dembicer v. Pawtucket Cabinet & Builders
Finish Co. (R. I. 1937) 193 A. 622, 625. It has also been
held that the power to regulate the use of streets includes
the power to enact a city ordinance requiring registration
and numbering of motor vehicles as an incident to the
enforcement of the traffic laws, on the ground that without
such identification motor vehicles and their drivers involved
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in traffic violations might escape prosecution. People v.
Schneider, (1905) 139 Mich. 673, 103 N. W. 172, 173, 69
L. R. A. 345.

You are therefore advised that the county's power to en
act regulations of traffic granted by sec. 59.07 (11) includes
the right to prohibit the driving of unlicensed vehicles and
driving by unlicensed operators. The penalty imposed and
the definition of the offenses must be in strict conformity
with the provisions of chapter 85.
WAP

Detectives—Merchant Patrol Agency—Merchant patrol
agency contracting for a monthly fee to inspect premises
between certain hours of the night, seeing that doors are
locked, etc. is a "private guard" within the meaning of pri
vate detective license law, sec. 175.07, Stats.

April 10, 1947.
Robert C. Zimmerman,

Assistant Secretary of State.

You inquire whether the business of a "merchant patrol"
is required to be licensed as a private detective agency
under sec. 175.07, Stats., which applies to "a private detec
tive, private police, or private guard." You refer to the
opinion of this office in XX Op. Atty. Gen. 590 in support
of your view that the statute is applicable to a "night
watchman contracting for business."
In connection with your request you have submitted a

printed form of contract used by a certain firm which de
scribes itself in its corporate name as a "detective bureau
and merchant patrol" and under which it agrees to furnish
"protection service * * * between the hours of

and and * * * see that all doors on said prem
ises are properly and safely secured." The contract form
then contains two blank lines which presumably would be
filled up with a description of other services to be performed
for the particular client. It provides for a monthly fee for
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this service. If the "merchant patrol" business is not re
quired to be licensed, the corporation intends to amend its
name and drop its private detective services.
The attorney general's opinion to which you refer was

written in 1931 at which tir^e there were no decided cases
on the subject of what constitutes a "private guard." The
opinion relies upon the definition in Webster's Dictionary
of the word "watchman" as onve set to guard property, and
of "guard" as being "to watch oyer," "to protect from dan
ger," etc. Other dictionaries agree with these definitions.

Since that time the supreme court of Illinois has held that
an "independent patrol service" making rounds during the
night over a regular route to check on residences, stores or
garages, to see if doors were locked or anything unusual
or of a suspicious nature was taking place was not within
the private detective license law of that state. The law de
fined the private detective business as including among
other things, "the business of furnishing for hire or re
ward guard or guards, or other persons to protect persons
or property." The dictionary definitions referred to in XX
Op. Atty. Gen. 590 were not mentioned by the court. The
court took the flat position that mere "watchman" service
was not included in the statute and pointed out that the
contraiy construction would bring within the statute per
sons hired by fanners to shoot crows, "baby sitters," rail
road crossing watchmen, etc., which the court regarded as
an absurd construction. People v. Jerry (1941) 377 111. 493,
36 N. E. (2d) 737, 739.
And the supreme court of Tennessee has held that a stat

ute imposing a tax on "any person operating a detective
agency or investigating agency or protective agency" was
not applicable to an agency employed by several merchants
and manufacturers to inspect their premises at night, lock
doors, check lights, watch the heating plant, report fires to
the fire department and report burglaries to the police de
partment and the owner. Burns v. Johnson (1939) 174
Tenn. 615, 130 S. W. (2d) 89, 123 A. L. R. 1022. This case
did not involve a construction of the word "guard," how
ever.

While the Illinois case above cited is in direct conflict

with the opinion of this office above referred to, it is con-
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sidered that the opinion was and ^ correct interpretation
of the statute for ttie reasons therein set forth. The exemp
tion of night watchmen privately employed and watchmen
employed by railroad companies clearly shows that the leg
islature intended to use the worc^s "private guard" in their
dictionary sense as including watchman service. "Baby
sitting," which caused concern to the Illinois supreme court,
is not generally engaged in ae' a business but rather as a
casual employment and probatoly comes within the exemp
tion of a "watchman privav •' employed."

It was seriously argued in the Illinois case that the pres
ent construction would make the law unconstitutional as an

unwarranted interference with a lawful occupation. The
court found it unnecessary to pass ̂ n that point since it
held the law inapplicable to the situation before it. The
argument is not impressive. A person entrusted with access
to buildings of others in the nighttime and with the duty to
watch the premises for suspicious situations, fires, etc. is a
ripe sub.iect for regulation and licensing under the state's
police power. The requirements that persons engaging in
such business post a surety bond and establish their good
character, competency and integrity are eminently appro
priate and reasonable. Cf. Pinkerton v. Buech, (1921) 173
Wis. 433.

WAP

Counties—Public Assistance—Sec. 49.15 (1), Stats., as
amended in 1945 does not require person otherwise qualified
to be committed to county home to be a pauper. Admission
to county home under 49.15 (2) is governed by board of
trustees, and commitment by a court is unnecessary.

April 10, 1947.
Edward J. Morse,

District Attorney,
Lancaster, Wisconsin.

You have requested an opinion with respect to two prob
lems arising in connection with sec. 49.15, Wis. Stats. 1945.
You ask, first of all, if it is necessary that a person be a
pauper to be committed to a county home under sec.
49.15 (1).
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We agree with your conclusion that the person need not
be a pauper. Insofar as is here material, sec. 49.15 (1) pro
vides :

"When it appears to the satisfaction of any judge of a
court of record upon petition that a person is without a
home or necessary care or is living in a state of filth and
squalor likely to induce disease, such judge * * * may
commit such person to the county home. * * * if the per
son sought to be committed has a legal settlement, the peti
tion for commitment shall be signed by the relief officer of
the municipality of settlement and the cost of care and
maintenance shall be a charge against such municipality
%  iH »

The meaning of the statute is clear and unambiguous. So
long as a person is "without a home or necessary care or is
living in a state of filth and squalor likely to induce dis
ease" he may be committed. To interpret these words to
mean that a person must be a pauper would distort the
plain and ordinary meaning of the words. We are there
fore precluded from reading a further condition precedent
into the statute or to engage in any sort of interpretation.
The words speak for themselves, 50 Am. Jur. 204, §225;
Weirich v. State, 140 Wis. 98, 121 N. W. 652; State v.
Smith, 184 Wis. 309,199 N. W. 954.

Moreover, the legislative history of the statute supports
the view we have taken. Sec. 49.07, Stats. 1943, the prede
cessor to the present sec. 49.15, Stats. 1945, provided:

"Whenever it shall appear * * * that any person * ♦ *
is without sufficient means of suppoH and necessary care
and is by reason of sickness, infirmity, decrepitude, old age,
drunkenness or pregnancy likely to become a public charge,
either temporarily or permanently, or that such person
lives in a state of indigence, squalor or filth likely to induce
disease * ♦ » or that such person is an inebriate or drug
addict, such judge may commit such person to the county
home * *

It is clear from the use of the word "and" (italicized above)
that being without sufficient means of support (a pauper)
was clearly a condition precedent necessary, in addition to
sickness, squalor, disease, old age, etc., before a person could
be committed under the old law. Since evidence of that in-
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tention was clearly deleted from the present law, it must
be assumed that the legislature did so purposely. 50 Am.
Jur. 332, §340.
The second question you pose—must there be a commit

ment by a court before a person can enter the county home
under sec. 49.15 (2)—we also answer in the negative.

Sec. 49.15 (2), insofar as is here material, provides:

"Any person upon application to the board of trustees
may be admitted to the county home upon such terms as
may be prescribed by the board. * * *"

Again, the words of the statute are clear and unambigu
ous in meaning. They can only mean that the board of
trustees of a county home may make such arrangements
and contracts for the admission to the county home of any
persons it sees fit. The necessity for a commitment is not
mentioned, and the words themselves connote against any
such intention. A legislative intention so clearly expressed
will permit no interpretation.
To the extent that XXV Op. Atty. Gen. 433 conflicts with

the foregoing it is regarded as made obsolete by virtue of
the changes in the statute.
SGH

JMcC
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Banks and Banking—Community Currency Exchangi
A corporation which engages in the business of transport
ing for hire large sums of money for various business or
ganizations and others and which is also engaged in the
business of cashing chechs for a flat fee through use of an
armored motor vehicle equipped with bullet proof glass,
which vehicle is driven to and parked at various places of
employment on pay day, need not be licensed as a commu
nity currency exchange as provided in sec. 218.05 (2) if its
business of cashing checks is an incident to its business of
transporting money for hire. It must be licensed as provided
in said subsection if the business of cashing checks is not
an incident to its business of transporting money for hire.
The question whether the business of cashing checks is

or is not incidental to the business of transporting money
for hire as provided in sec. 218.05 (1) (b) is one of fact
which cannot be determined by the attorney general.
Cashing of checks for a flat fee through use of an

armored motor vehicle equipped with bullet proof glass
which is driven to and parked at various places of employ
ment on pay day, does not constitute banking as defined by
sec. 224.02 or by MacLaren v. State, 141 Wis. 577.

April 11, 1947.

State Banking Commission,

Attention James B. Mulva, Chairman.

You advise us that Brinks, Inc. of Wisconsin now is en
gaged in the business of cashing checks for a flat fee
through use of an armored motor vehicle equipped with
bullet proof glass, which vehicle is driven to and parked at
various places of employment on pay day. This corporation
also engages in business of transporting for hire, large
sums of money for various business organizations and
others.

You ask us: (1) In cashing checks in the manner stated,
is said corporation guilty of violating sec. 218.05, Stats.;
and (2) is it guilty of violating the banking law?
In answering your first question, we will assume that

Brinks, Inc. of Wisconsin is not licensed to engage in the
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business of a community currency exchange as provided in
sec. 218.05, Stats. The definition of a community currency

exchange contained in sec. 218.05 (1) (b) includes every

person, firm, association, partnership, or corporation, with

certain exceptions not here applicable which engages in the

business of and provides facilities for cashing checks,

drafts, money orders or other evidences of money for a fee

or service charge or other consideration, as well as the busi

ness of selling money orders under certain circumstances,

or both. There is an exception contained in this subsection

which reads in part as follows:

"* * * Nothing in this section shall be held to apply to
any person, firm, association, partnership or corporation
engaged in the business of transporting for hire, bullion,
currency, securities, negotiable or non-negotialDle docu
ments, jewels or other property of great monetary value,
* * * who, in the course of such business * * * and, as
an incident thereto, cashes checks, drafts, money orders or
other evidences of money."

If the activity of Brinks, Inc. of Wisconsin in cashing
checks is an incident to its business of transporting money
for hire, it falls within the above exception and it need not
be licensed as a community currency exchange, and it vio
lates no law by engaging in the business of cashing checks.
If such activity is not an incident to its business of trans
porting money for hire, the above exception does not apply
and said corporation is required to be licensed as a commu
nity currency exchange, and if it cashes checks without a
license, it will be operating in violation of law. The question
whether the business of cashing checks is or is not inci
dental to its business of transporting money for hire is one
of fact which cannot be determined by this department.
XXXIV Op. Atty. Gen. 82. For this reason we are unable
to answer your first question either "Yes" or "No."
In cashing checks in the manner stated in the facts you

have given us. Brinks, Inc. of Wisconsin is not violating
any provision of the banking law. A businessman does not
enter the business of banking simply by cashing checks. If
he did, many a drug or cigar store would be in the banking
business. Banking is defined by sec. 224.02 and cashing of
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checks does not fall within the definition therein contained.

Neither does the cashing of checks fall within any defini
tion of banking contained in MacLaren v. State, 141 Wis.
577.

WET

Athletic Commission—Criminal Law—Boxing and Prize
Fighting—contest described as "wrestling with gloves"
can be considered a form of "boxing" or "prize fighting"
depending on whether a prize is or is not offered based upon
the outcome. Insofar as such a contest constitutes "boxing,"
it cannot lawfully be held in the state except pursuant to
authority granted by the state athletic commission as pro
vided in ch. 169, Stats. In event such a contest is held and
it further appears that the participants have agreed in ad
vance that it be for the possession of any prize, belt or other
evidence of championship, it would also be in violation of
sec. 347.11, Stats.

April 11, 1947.
State Athletic Commission,

Milwaukee 3, Wisconsin.

You ask our opinion as to whether an exhibition which
is described as "wrestling with gloves" is legal in the state
of Wisconsin.

The particular exhibition to which you refer was adver
tised as "wrestling" but stated that it was "10 rounds with
gloves" for a "$250 purse—^winner take all." In the course
of the match the participants struck at each other while
wearing boxing gloves and also spent some time wrestling
with each other on the mat.

So far as we are advised, there is no law in Wisconsin
which relates to wrestling. The result is that individuals
can engage in wrestling or a wrestling match can be put on
in this state without violating any law. The situation is
otherwise with respect to boxing exhibitions or prize fights.
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No boxing or sparring exhibition can be conducted in this
state except pursuant to authority granted by the state ath
letic commission of Wisconsin and in accordance with the

provisions of ch. 169, Wis. Stats., and the rules and regula
tions of the commission. Sec. 169.05. Any violation of this
section of the statutes constitutes a misdemeanor. Sec.

169.21. Likewise, it is made a crime for any person to en

gage in a fight under certain circumstances for the posses
sion of any prize, belt or other evidence of championship.

Sec. 347.11 reads as follows:

"Any person who shall, by previous arrangement or
appointment, engage in a fight with another person for the
possession of any prize, belt or other evidence of champion
ship, or for any other cause shall be punished by imprison
ment in the state prison not more than five years nor less
than one year, or by fine not exceeding one thousand dollars
nor less than one hundred dollars."

Reference should also be made to sec. 347.12 which is

tied in with sec. 347.11 and which reads as follows:

"Any person who shall be present at such fight as is men
tioned in section 347.11 as aid, second or surgeon, or shall
encourage, advise or promote such fight, shall be punished
by imprisonment in the state prison not more than three
years nor less than one year, or in the county jail not more
than one year or by fine not exceeding one thousand
dollars."

The contests covered by sees. 347.11 and 347.12 are what
are ordinarily designated as "prize fights." This would seem
to follow from the context of these sections but if there is

any doubt it can be resolved by reference to the title to ch.
57, Laws 1869, from which said sections find their origin,
which title states that said chapter is "an act to impose a
penalty for prize fighting." The title of an act may be re
sorted to in cases of doubt to ascertain its purpose and
scope. State ex rel. Pumplin v. Hohle, 203 Wis. 626.
There is a distinction between a boxing exhibition or

match and a prize fight. The question whether a particular
contest falls within one class or the other is one of fact for

the jury. If the jury determines that it is a boxing exhibi
tion or match, there is no violation of sec. 347.11, Parmen-
tier V. McGinnis, 157 Wis. 596,
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"Wrestling with gloves" cannot be considered as a true
wrestling match because the contestants are permitted to
strike each other while wearing boxing gloves. This does not
fall within the usual concept of wrestling. See definition of
"wrestling" contained in Webster's New International Dic
tionary, Second Edition, which is to the effect that wrest
ling is a sport consisting of the contest between two persons
who seek to throw each other. As indicated in Webster,
there are different types of wrestling with varied rules but
nowhere is it indicated that in any recognized form of
wrestling are the participants permitted to strike one
another.

Wrestling with gloves can be considered a form of "box
ing" or "prize fighting" depending on whether a prize is or
is not offered based upon the outcome. In Webster's New
International Dictionary, Second Edition, the word "box
ing" is defined as: "The art or practice of attack and de
fense with the fists, esp. when covered with padded gloves."
'In Te^ers v. Frost (Okla.), 292 P. 356, 71 A. L. R. 179,
the following is stated at page 188:

"In setting forth the essential elements of the term 'prize
fight,' the authors of R. C. L. vol. 8, §§349, 350 gleaned from
the authorities the law which has been applied elsewhere
as well as here as follows: 'The term "prize fight" has no
technical legal meaning, but as commonly understood it is a
pugilistic encounter or boxing match for a prize or wager.
The term is used in statutes against prize fighting in its
ordinarv signification, and includes all fights for a prize or
reward in which the contestants intend to inflict some de
gree of iDodilv harm to each other. * * * So also it has
been held that it is not material whether the victor in the
contest is to receive more of the reward offered than the
vanquished.'"

We therefore advise you that a contest of the nature you
describe in your inauiry constitutes a form of boxing and
cannot lawfullv be held in this state except pursuant to
authority granted by your commission as provided in ch.
169 of the statutes. In event such a contest is held and it

further appears that the participants have agreed in ad
vance that such contest be for the possession of any prize,

belt or other evidence of championship, such contest would
also be in violation of sec. 347.11, Stats.
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These conclusions are, of course, based on the facts you
have given us and you should understand that a different
conclusion or conclusions might be reached should different
facts be presented.
WET

Counties—Sheriffs—Traffic Patrolmen—Civil Service—
Traffic division of sheriff's department can be established
only in connection with ordinance placing deputies under
civil service. County highway committee has authority to
appoint traffic patrolmen until they are placed under civil
service.

April 15, 1947.

Arthur C. Snyder,
District Attorney,

Hartford, Wisconsin.

You state that the county board of Washington county
has adopted a resolution placing its traffic officers under the
supervision and control of the sheriff's department. The
ordinance reads as follows:

"WHEREAS, Under the present arrangement the Traffic
Officers of Washington County are under the control of the
highway department, and whereas, it would be deemed a
step toward greater efficiency to have a Sheriff's Committee,
and have said officers under the jurisdiction of the Sheriff.

"NOW, THEREFORE, BE IT RESOLVED by the Wash
ington County Board of Supervisors that a Sheriff's Com
mittee be appointed by the chairman and which committee
is to consist of five members whose duty is to confer with
and supervise the needs, powers, and duties of the Sheriff
of Washington County and his deputies. It shall also have
charge of all matters pertaining to the operation of the
police radio system.
"The County Board of Supervisors hereby delegates to

the Sheriff's Committee full power and authority to appoint
one or more traffic policemen.

"BE IT FURTHER RESOLVED, that upon passing of
the resolution. Washington County traffic officers shall be
deputized as deputy sheriffs and shall be placed under the
jurisdiction and sunervision of the Sheriff's Department.
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The coritracts which are presently in existence are to be
continued until their expiration and to be renewed by the
Sheriff's Committee.

"BE IT FURTHER RESOLVED, that the highway police
may be required by the Sheriff, to make investigation in
criminal cases where a crime amounting to a felony has
been committed. Said Officers may also serve criminal
process when requested to do so for the Sheriff, but the fees
earned therefor are to be paid to the County Treasurer.
"BE IT FURTHER RESOLVED, that any portion of

another Resolution, in conflict herewith is hereby repealed.
"BE IT FURTHER RESOLVED, that the resolution

shall take effect January 1st, 1947."

You ask: (1) Does the above resolution place the sheriff's
deputies under civil service? (2) Can the county establish
a traffic division of the sheriff's department under sec. 59.21
(8) (cm) without placing the deputies under civil service?
(3) Can the county board divest the county highway com
mittee of the authority granted by sec. 83.016, Stats., to
appoint traffic patrolmen?
The answer to all three questions is "No."
There is nothing in the resolution presented which pur

ports to establish a civil service system or which requires
that deputy sheriffs shall be appointed on a merit basis, and
the words "civil service" are not even mentioned in the
resolution.

A county is a state agency, a quasi-municipal corporation,
and has only such powers as are granted; to it by statute.
Under sec. 59.21, Stats., subsections (1) through (6), the
power to appoint deputy sheriffs is vestdd in the sheriff.
Under sec. 59.21 (8) (cm) a county board is given authority
to establish a traffic division of the sheriff's department but
only "in connection with the adoption of an ordinance pro
viding for civil service selection and tenure of deputy
sheriffs." Since the above quoted resolution does not place
the deputies under civil service, the county has no statutory
authority to create a traffic division of the sheriff's depart
ment.

Further, sec. 59.21 (8) (cm) provides:

"* * * The county board may also provide that traffic
patrolmen who have been appointed by the highway com
mittee pursuant to section 83.016 and who are employed by
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the county at the time of the adoption of such ordinance
pursuant to this subsection establishing a traffic division in
the sheriff's department and providing civil service therefor
shall be appointed to positions in such traffic division with
out examination."

Sec. 83.016 (1) provides in part:

"The county highway committee may appoint traffic
patrolmen for the enforcement of laws relating to the high
ways or their use, or the maintenance of order upon or near
the highways."

It is apparent from a reading of these two provisions
that unless a traffic division of the sheriffs department is
duly established in accordance with the foregoing, power to
appoint traffic patrolmen is vested by state statute in a
county highway committee and accordingly cannot be di
vested by the act of any inferior state agency.
RGT

Salaries and Wages—Lieutenant Governor—Under exist
ing statutes the lieutenant governor, upon assuming the
duties of acting governor, is entitled to retain the compen
sation theretofore paid in advance on account of compensa
tion provided for lieutenant governor while serving as
president of the senate.

April 16, 1947.
Oscar E. Rennebohm,

Acting Governor.

You request my opinion as to what salary should now be
paid to you upon your assumption of the duties of the office
of governor. You state that prior to Governor Goodland's
death you had been paid the sum of $2,500 pursuant to
chapter 20, Stats., on account of your term compensation as
president of the senate.

The two sections of the statutes which fix the compensa
tion for the lieutenant governor when performing the duties
of that office, and when performing the duties of acting
governor, i*ead as follows:

"20.01 Legislative. There is appropriated from the gen
eral fund to the legislature, annually * ♦ ♦ such sum as
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may be necessary to carry out its functions. Of this there
is allotted:

«« sK *

"(2m) Lieutenant Governor. To the lieutenant governor,
as follows:
"(a) For his services as president of the senate, $5,000

per term, payable one-half at the beginning of the regular
session, one-fourth at the end of such session, and one-
fourth on the first of January following."

"20.02 Executive. There is appropriated from the general
fund to the governor:

* Of this there is allotted:
«« * *

"(c) To the lieutenant governor when acting as governor
because of the temporary absence or temporary disability
of the governor, additional compensation at the rate of $5
per day; when acting as governor because of a vacancy in
the office of governor created by the happening of any con
tingency specified in section 17.03, an annual salary of
$6,000 together with all the other rights, privileges and
emoluments of the office of governor. The annual salary of
$6,000 paid in such instance shall be in lieu of all other
compensation provided for the lieutenant governor."

I am of the opinion that you may retain all moneys paid
to you pursuant to law as compensation for your duties as
president of the senate prior to the devolution upon you of
the duties of the office of governor resulting from Governor
Goodland's death. I am of the further opinion that your
right to further compensation from the time of Governor
Goodland's death for the residue of the term during which
you will serve as acting governor is controlled by sec. 20.02
(1) (c) quoted above, namely, an annual salary of $6,000.
This salary should be paid for the remainder of the calen
dar year upon a pro rata basis, effective the day following
Governor Goodland's death.
I premise the foregoing conclusions upon the following

reasons:

The provision made by sec. 20.01 (2m) for payment of
one-half of the term salary of the lieutenant governor in
advance for his services as president of the senate must be
regarded as in pari materia with sec. 20.02 (1) (c). Stats.,
which provides for a different measure of compensation for
the same person when performing the duties of acting gov-
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ernor. That the legislature had section 20.01 (2m) in mind
when it enacted 20.02 (1) (c) is patent from the words of
the last sentence which read "shall be in lieu of all other
compensation." Such "other compensation" is provided for
by section 20.01 (2m) quoted above, and consists of the re
maining installments payable "one-fourth at the end of such
[legislative] session, and one-fourth on the first of January
following."
The fact that you are prevented from further acting as

president of the senate for the remainder of the current
regular legislative session, or during any special session
which might be called in the future, does not affect your
right to retain the $2,500 paid prior to your assumption of
your present duties. The compensation granted by the leg
islature has no relationship to the length of time it may
take to perform the duties of the office. When the legisla
ture enacted sections 20.01 (2m) and 20.02 (1) (c) it is
clearly evident that it had in mind all of the contingencies
which existed with reference to the situation with which it
was dealing. For example, if the 1947 general session of the
legislature had adjourned sine die at the end of one month
and did not reconvene in special session for the balance of
the term, your compensation would be proportionately
greater, measured by the period of actual service, than it
would were the session to last 10 months and you were
called back at a subsequent date for a long special session.
It is also within the realm of possibility that immediately
after receiving his compensation in advance, a lieutenant
governor might die or become physically disabled to per
form the duties of his office. In such an instance the title to
and ownership of the money so paid would be vested in him .
without any duty or obligation in law to pay back such
money.

The basic question involved here was considered in VI
Op. Atty. Gen. 75, where a member of the legislature re
signed because of ill health three weeks after qualiftring.
Referring to the statutes which provided for payment of
his compensation at the beginning of the session, the attor
ney general said in part:

"These statutes appear to be explicit and mandatory
They appear to be in conformity with the constitutional
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provision. At least, in the absence of any suggested or
apparent constitutional question, the validity of the statutes
referred to will be assumed. Under these statutes it is clear,
beyond any occasion for doubt, that the member's right to
his salary and mileage accrues and is perfected when he is
sworn in and receives his certificate of membership and of
mileage; that then, and immediately, his salary and mileage
is payable to him. There is nothing in the statutes from
which a court could infer that his right thereto could he de
feated or in any manner affected by his subsequent resigna^
tion, nor is there anything which suggests that if he had
received his salary and mileage and subsequently resigned,
the state might have a right of action to recover it back
from him in whole or in part; nor is there anything in the
statute which provides for or authorizes you to pa/y a mem
ber's salary in part. It is either payable in full or not at all."
(Emphasis ours)

The distinction between compensation to office holders
and salary to employes under contract in private industry
or business is discussed in volume 43 American Jurispru
dence at page 150, from which I quote:

"§362. [Compensation: Measure and Amount] Generally.
—^In so far as concerns compensation for services, there is a
very imperfect analogy between services rendered by a
public officer and those rendered by one individual to an
other in a private capacity. The law implies in the latter
case a promise to pay as much money as the services are
reasonably worth, whereas the compensation for services of
a public officer is in most cases fixed by positive law. If the
fixed compensation is more than the service is worth, the
public or party must pay it; if less, the officer must be con
tent with it. Neither can resort to any rule other than the
written law. In other words, the measure and amount of
compensation to which a public officer is entitled is gener
ally not fixed upon a quantum meruit basis, but rests in the
judgment and consideration of the legislature or other pub
lic body to which the matter is intrusted. So, the compensa
tion allowed may be a just medium for the services which
the officer is called upon to perform, or it may be extrava
gant for such services, or wholly inadequate. * * *"

The circumstances attendant upon the succession of then
Acting Governor Goodland to the duties of the office of
governor upon the commencement of the term for which
Orland S. Loomis had been elected, posed some similar prob
lems, and in XXXII Op. Atty. Gen. 7,1 advised Acting Gov-
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ernor Goodland that he was entitled to full compensation of
the office of governor. My opinion there was based on State
V. LaGrave (Nev.) 45 P. 243. That opinion is pertinent here
only for its relationship to, and sequence in, the events
which followed, and which we may safely assume the legis
lature had freshly in mind when it enacted chapters 53 and
547, Laws 1943. The supreme court had just decided the
case of State ex rel. Martin, Attorney General v. Julius P.
Heil and Walter S. Goodland, 242 Wis. 41 in which Lieu
tenant Governor Walter S. Goodland was held to succeed
to the duties of the office of governor, then declared vacant.
That decision was handed down in the last week of Decem
ber 1942. My opinion on the salary question was furnished
to Acting Governor Goodland on January 18, 1943. Chapter
53 amended section 20.02 (1) (c), statutes, by increasing
the lieutenant governor's salai-y to $6,000 annually when
acting as governor. This act was approved April 15, 1943
and published April 17, 1943. It became effective by opera
tion of law in the succeeding term which commenced on the
first Monday of January, 1945. Chapter 547, Laws 1943,
amended section 20.01 (2m) (a) of the statutes by increas
ing the lieutenant governor's compensation as president of
the senate to $5,000 per term. It fixed the amounts and
dates of payment as set forth in the above quoted statute.
Section 20.02 (1) (a) was further amended by increasing
the governor's salary to $10,000. This was approved July
22, 1943 and by its terms became effective the first Monday
of January, 1945 and is still in effect.
This legislative history in the light of the events preced

ing the enactments referred to, demonstrates the legisla
ture's cognizance of the effect of the acts in question, be
cause if the special provision for a different amount and
mode of compensation for the lieutenant governor's services
when acting as governor had not been made, you would now
be receiving the salary ordinarily paid to the governor, that
is, at the rate of $10,000 per annum for the remainder of
Governor Goodland's term.

In summary I state that the matter is resolved by statute.
The controlling statutes clearly support my conclusion with
out the necessity of application of rules of construction
SGH
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Public Deposits—Out of State Depository—The board of
deposits has no power to approve a claim or pay a loss under
sec. 34.08 (1), Stats., for Wisconsin "public funds" depos
ited in an Illinois state bank irrespective of whether pre-"
miums due under ch. 34 of the statutes are paid by the
"public depositor" to the board or not.
The board of deposits has no power under sec. 34.09,

Stats., to approve an out of state bank as a depository for
Wisconsin "public funds" even though the out of state bank
and the Wisconsin public depositor involved are willing to
comply with the provisions of ch. 34 of the statutes.
A Wisconsin "public depositor" cannot without violating

the provisions of ch. 34 of the statutes deposit "public
funds" up to $5,000 in an out of state bank even though
deposits in said bank up to that amount may be insured by
the Federal Deposit Insurance Corporation and for that rea
son are by order of the board of deposits exempt from pay
ment of premium into the state deposit fund, since sees.
34.05 (1) and 34.01 (5) establish that every "public de
positor" deposit all "public moneys" coming into the hands
of the treasurer in a Wisconsin "public depository."

April 17, 1947.

Board of Deposits of Wisconsin.

Attention Bernice E. Coe, Executive Secretary.

You advise that a small group of public depositors located
in the southwestern part of the state have been depositing
their public funds in Illinois state banks located in East
Dubuque, Illinois. The towns in which these public depos
itors are situated have no banking facilities located therein
and the deposits are made in the East Dubuque banks for
sake of convenience. Such deposits are not being made to
avoid payment of any premium with the state deposit fund.
The premium due has been paid on request.
You also advise that since January 1, 1939, by order of

the board of deposits, the first $5,000 of each public depos
itor's account, or that portion insured by the Federal De
posit Insurance Corporation, has been exempted from pay
ment of premium into the state deposit fund.
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You ask our opinion on the following questions:
1. Could the board of deposits approve a claim for Wis

consin public funds deposited outside the state if the pre
miums due had been paid by the public depositor in ques
tion?

2. Under chapter 34, Wisconsin statutes, does the board

of deposits have power to approve an out of state deposi
tory for Wisconsin public funds if said out of state deposi
tory and the public depositor are willing to comply with the
provisions of chapter 34 ?

3. Since the first $5,000 of each public depositor's account
is insured by the Federal Deposit Insurance Corporation
rather than the board of deposits of Wisconsin, can a public
depositor desiring to use an out of state depository deposit
up to $5,000 in an out of state depository which is a member
of the Federal Deposit Insurance Corporation without vio
lating Wisconsin law?

The answer to question No. 1 is "No." The general pur
pose of ch. 34 of the statutes is to create a guarantee fund

known as a "state deposit fund" out of which "public de
positors" who are required to deposit in "public deposi
tories" all "public funds" which come into their treasurers'
hands, are reimbursed for any loss which may result in case
of failure of a public depository. The "state deposit fund"
is made up by contributions made by "public depositors"
who contribute at a rate fixed by the board of deposits of
Wisconsin. There is also a specific statutory provision which
relieves the state treasurer or the treasurer of any govern
mental unit depositing public money in any public deposi
tory in compliance with the requirements of sec. 34.05, from
liability for any loss of public moneys which may result
from any failure of a public depository. Sec. 34.06, Stats.
To qualify as a "public depository" a bank or other finan

cial institution mentioned in ch. 34, Stats., must be organ
ized and doing business under the laws of Wisconsin or be
a national bank. AH must be located in Wisconsin. Sees.
34.05 (1) ; 34.09; 34.01 (2). An Illinois state bank cannot
become a "public depository" within the meaning of that
term as used in ch. 34, Stats.
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Authority of the board of deposits to pay a loss is found
in sec. 84.08 where it is said, inter alia in subsection (1) as
follows:

* Such fund shall be used solely for the payment to
public depositors of losses as defined by subsection (6) of
section 84.01 and the repayment of any sums borrowed by
the board of deposits for the purpose of paying losses re
quired to be paid out of such fund. * * *"

The word "loss" is defined in sec. 84.01 (6) as follows:

" 'Loss' shall mean any loss of public moneys, w;hich have
been deposited in a designated public depository in accord
ance with this chapter and upon which the required pay
ment has been made into the state deposit fund, resulting
from the failure of any public depository to repay to any
public depositor the full amount of its deposit because the
commissioner of banking or the comptroller of currency has
taken possession of such public depository or because such
public depository has, with the consent and approval of the
commissioner of banking and the state board of deposits,
adopted a stabilization and readjustment plan or has sold a
part or all of its assets to another bank which has agreed to
pay a part or all of the deposit liability on a deferred pay
ment basis or because such depository is prevented from
paying out old deposits because of rules and regfulations of
the commissioner of banking or the comptroller of the cur
rency."

Inasmuch as an Illinois state bank cannot become a public
depository as that term is used in ch. 84, Stats., it follows
from the foregoing that the board of deposits would have
no authority to approve or pay any claim for Wisconsin
"public funds" deposited in such a bank irrespective of
whether the "public depositor" pays premiums to the board
or not. The fact a Wisconsin "public depositor" who de
posits Wisconsin "public moneys" in an Illinois state bank
has paid the required premium to the board of deposits
would not establish any equities for the payment of any
claim in event the Illinois bank failed, since by failing to
deposit its "public money" in a "public depository" the Wis
consin "public depositor" is in any event required to pay
such premium plus a penalty of 25 per cent of the required
payment. Sec. 34.05 (4).
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It is also important to note that the immunity granted
treasurers by sec. 34.06 exists only where public moneys
have been deposited in a public depository in compliance
with sec. 34.05. It would not exist if public moneys are de
posited in an Illinois state bank because such a bank could
not be a public depository.
The answer to question No. 2 is also "No." The banks and

other financial institutions which may be designated as
"public depositories" by the board of deposits under ch. 34,
Stats., appear in sec. 34.09. They include "every state bank,
savings and trust company and mutual savings bank and
every national bank located in this state" and which also

meet certain other requirements. This of itself would seem
to exclude banks or other financial institutions located out
of this state. In any event this is made certain by what is
said in sec. 34.05 (1) and by the definition of "public de
pository" contained in sec. 34.01 (2). The board of deposits
has no authority to designate a bank as a public depository
when to do so would be contrary to the provisions of ch. 34
of the statutes.

The answer to question No. 3 is also "No." The statutes
contemplate that every "public depositor" deposit all "pub
lic moneys" coming into the hands of the treasurer in a
"public depository." Sees. 34.05 (1); 34.01 (5), No excep
tion is made for any amounts which might be insured by the
Federal Deposit Insurance Corporation and no such excep
tion can be read into the statute without usurping the func
tions of the legislature.
WET
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Platting Lands—State Board of Health—Subdivision ad-,
joins lake within meaning of sec. 236.06 (1) (g) when lots
and intervening parcel running to water's edge are com
monly sold as a unit.

Sale in one year of more than four parcels of land each
less than one and one-half acres in extent in an unplatted
subdivision violates sec. 236.16, Stats.

April 24, 1947.

Ward Winton,

District Attorney,
Shell Lake, Wisconsin.

You state that the village of Shell Lake has laid out a
subdivision known as Crescent Park Plat so that the eastern
edge of the plat lies about ICQ feet from the water's edge of
Shell Lake; that the village owns the strip of land 100 feet
wide between the waters of Shell Lake and the plat, and
that as each lot is sold, it is the practice of the village to
convey to the purchaser the land lying between his lot and
the lake shore. You state further that the plat itself does
not provide access to the lake.
You inquire (1) whether the plat must be approved by

the board of health; and (2) if such approval is not re
quired, whether the acts above described may result in a
violation of sec. 286.16, Stats.

The answer to your first question is "Yes."
The applicable statute provides:

"236.06 (1) No plat shall be valid or entitled to be re
corded until it has been submitted to and approved by the
governing bodies as this section provides:

<(« * *

"(g) For lands lying in any subdivision adjoining any
lake or stream or where access is provided to any such lake
or stream, the state board of health."

The application of this statute depends upon the interpre
tation of the words "adjoining" or "where access is pro
vided to any such lake or stream." It is a primary rule of
statutory construction that the intent of the legislature
must control. Wait v. Pierce, 191 Wis. 202; State ex rel.
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Thieme v. Gregory, 202 Wis. 326; Standard Oil Co. v. In
dustrial Comm., 234 Wis. 498.
To ascertain the legislative intent the court must look to

the purpose the legislature intended to accomplish and the
subject matter to which the statute is intended to apply.
Danischefsky v. Klein^Watson Co., 209 Wis. 210. Further,
statutes are to be construed according to their intent,
although such construction is contrary to the letter of law.
State ex rel. Jackson v. Leicht, 231 Wis. 178, 59 C. J. 964.
The requirements of ch. 236 that plats be approved by

municipal governing bodies, by the state board of health,
and by the state director of regional planning, are dictated
by the purpose and desire to provide for an orderly and
planned development of all the communities of the state.
XXXV Op. Atty. Gen. 437.
In our opinion, in view of the manifest purpose of ch. 236,

and the rules of construction cited above, the transaction
described, viewed as a whole, constitutes a sale of lots ad
joining a lake and also a provision of access to the lake and
the requirement of approval by the board of health cannot
be avoided by failing to include the entire parcel sold in the
plat. As was said in Marcus v. Heralds of Liberty, 241 Pa.
429, 88 A. 678: "The law looks to the substance rather than
the form, and is not to be cheated by any gloss of words."
In answer to your second question you are correct in your

assumption that if the parcels of land between the lots and

the lake shore are each less than one and one-half acres in

extent, the village is prohibited from selling more than four
of such parcels in any one year. This rule is clearly and
unequivocally stated in sec. 236.16, Stats.
RGT
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Public Assistance—Dependent Children—r-Homestead—
Aid for dependent children need not be denied because of
the applicant's possession of proceeds from the sale of a
homestead (within the limitations of sec. 49.19 (4) (e),
Stats.) when such proceeds are being held for the purchase
of a home.

An agreement providing security for reimbursement of
aid granted for dependent children under sec. 49.19, Stats.,
is unenforceable.

April 25, 1947.
A. W. Bayley, Director,

State Department of Public Welfare,

You ask two questions with respect to a proposed grant
of aid for dependent children under section 49.19, Stats.
1945, and with respect to a related escrow agreement. The
agreement provides that certain funds in the possession of
the person having custody of the children, which funds were
derived from the sale of a homestead, shall be placed in
escrow and, if not used for the purchase of another home
within five years, shall be subject to lien for all aid paid
under section 49.19.

You ask:

1. Are you, as the supendsing state agency, obligated to
challenge eligibility to receive aid on the basis of lack of
need because of available cash resources, and to refuse re
imbursement from state and federal funds ?

2. Would the provision relating to a lien for recovery of
aid granted be enforceable?

Question 1

If the local agency is attempting at the present time to
determine the question of eligibility or need for aid for the
entire five-year period covered by the agreemnt, its action
is in excess of its authority because sec. 49.19 (5) provides
that "no aid shall continue longer than one year without
reinvestigation."
We do not, however, believe that you are obligated to

challenge a present grant to be operative for no more than
a year, merely because of the applicant's possession of the
proceeds of the sale of a homestead.
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Assuming the applicant is otherwise eligible, the posses
sion of $4,300 in cash as proceeds of the sale of her home
stead in September of 1946 should not bar the granting of
aid. The question of eligibility for aid to dependent children
as related to ownership of property and other assets is dis
cussed in XXVIII Op. Atty. Gen. 135. After review of per
tinent statutory provisions it is said at page 136:

"Thus it will be observed that the statutes do not attempt
to lay down any definite yardstick as to property or absence
of. property conditioning the granting or denying of aid,
with the exception of the homestead provision in sec. 48.33
(5) (f), above quoted."

Section 49.19 (4) (e), Stats. 1945 (formerly sec. 48.33
(5) (f)), provides as follows:

"The ownership of a homestead by a person having the
care and custody of any dependent child shall not prevent
the granting of aid if the cost of maintenance of said home
stead does not exceed the rental which the family would be
obliged to pay for living quarters."

Section 272.20 (1), Stats. 1945, in defining homestead
exemption provides in part:

"* * * Such exemption shall not be impaired by tempo
rary removal with the intention to reoccupy the premises
as a homestead nor by the sale thereof, but shall extend to
the proceeds derived from such sale to an amount not ex
ceeding five thousand dollars, while held, with the intention
to procure another homestead therewith, for two years.

While the latter section relates to exemptions from execu
tion rather than to standards of eligibility for aid to de
pendent children, it seems probable that the legislature
intended that proceeds from a homestead should be im
pressed with characteristics and immunities no less favor
able to the consideration of problems relating to the latter
than to the former.

Under those statutory provisions, we do not believe that
aid should be denied solely because of the possession of pro
ceeds from sale of the homestead if the amount does not

exceed the limitations of section 49.19 (4) (e).
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Question 2

The other question relates to the validity of the escrow
agreement.

We believe that the provision relating to a lien on the
funds for recovery of aid granted would be unenforceable.
We adhere to the views expressed in XXVIII Op. Atty. Gen.
135 where it was pointed out at page 137 that even where
the statutes provide for a recovery of aid furnished, as for
direct relief, the county agency could not condition the
granting of relief upon the applicant's contracting or pledg
ing present or future property. It was further pointed out
at page 137 that since there is no statutory provision for
recovery of aid to dependent children, "it would seem clear
that the county pension agency may not require an appli
cant for such aid to contract or pledge present or future
property as a condition precedent to obtaining aid."
The opinion was also there given that the local agency

may require that funds in the possession of an applicant be
sequestered for the purpose of protecting future needs. An
agreement for such purpose must, under present statutory
requirements, be subject to the annual reinvestigation and
redetermination provided in section 49.19 (5). No agree
ment of the local administrators could obligate the continu
ance of aid beyond the one year period; and obviously if aid
should be discontinued during the period of the agreement
the local agency would lose whatever authority it has re
specting control over an applicant's funds.

Since statutory provisions relating to relief are subject
to change, we will not attempt to anticipate whether the
possession of funds two years hence might preclude the
granting of aid at that time. If local authorities desire at
that time to continue a grant of aid and the funds have not
been used for purchase of another homestead, the question
may be reconsidered in the light of then existing statutes.
BL
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Legal Settlement — Illegitimate Children — Illegitimate
child born before September 15, 1945, and who has gained
a legal settlement under sec. 49.02 (3), Stats. 1943, may
now under the provisions of sec. 49.10 (3), Stats. 1945, lose
such settlement if its mother loses hers.

April 25, 1947.

John D. Kaiser,

Assistant District Attorney,
Eau Claire, Wisconsin.

We have your request for an opinion relative to the legal
settlement of an illegitimate child. You state that it is your
opinion that under sec. 49.02 (3), Stats. 1943, an illegiti
mate child gained the settlement of its mother if she had
one in this state and retained such a settlement even though
the mother lost hers. In other words, the rule was that the
illegitimate child retained the settlement it had at the time
of its birth. This department has frequently upheld that
ruling in the following opinions: XII Op. Atty. Gen. 109;
XIV Op, Atty. Gen. 348; XXVII Op. Atty. Gen. 469.
The 1945 legislature repealed and recreated ch. 49, Stats.

The settlement of illegitimate children is now determined
by the rule laid down in sec. 49.10 (3) which reads as
follows:

"(3) Illegitimate minor children have the settlement of
their mother unless her parental rights are terminated; and
if her settlement is lost, theirs is lost."

This clearly changes the previous rule in that if the mother
of an illegitimate child loses her settlement within any
town, village or city in this state, her illegitimate child like
wise loses its settlement. Ch. 585, Laws 1945, became effec
tive September 15, 1945. Therefore any relief granted to an
illegitimate child before that date would be chargeable to
that unit of government which was found to be responsible
under the old rule. Any relief granted after that date would
be chargeable to the governmental unit as determined under
the new rule. The legal settlement of a child born before
the effective date of the change in the statute is now gov-
enied by the new statute. Such child will lose its settlement
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if the mother loses hers. The determining factor in charg
ing the cost of assistance to a governmental unit is this:

When was the public aid granted?
We conclude, therefore, that an illegitimate child born

before September 15, 1945 (the eifective date of ch. 585,
Laws 1945) and who had gained a legal settlement under
sec. 49.02 (3), Stats. 1943, may now lose such settlement if

its mother loses hers.

ES

Municipalities—Housing Authorities—While a housing
authority established under section 66.40, Stats., would have
power to sell surplus or unneeded property, it is believed
that the legislature did not intend it to have general power
to develop housing units for sale rather than for rental.

April 30, 1947.

Edward A. Krenzkb,
District Attorney,

Racine, Wisconsin.

You have asked whether a housing authority established
under sec. 66.40 of the statutes may acquire and develop
housing projects for sale.
You point out that it is contrary to public policy that the

power of alienation of property should be suspended and
that in accordance with that policy it seems probable that
the legislature intended the housing authority to have power
to dispose of realty. It is true, of course, that the ownership
of property ordinarily carries with it the power of aliena
tion. In the case of an artificial entity, however, the ques
tion of power to dispose is not one which can be determined
solely as an incident to the ownership of the property, but
depends on the authority of the entity under the articles or
statutes by which it was established.

There is no express provision in sec. 66.40 authorizing
the housing authority to sell property. As you have pointed
out, that power is often implied from the power to own



192 Opinions op the Attorney General

property, particularly where power of disposition is neces

sary to enable the entity to carry out the purposes for which
it was created. You have also called our attention to sec.

66.40 (9) (k) of the statutes which authorizes a housing

authority in connection with any loan to agree to limitations

upon its "right to dispose of any housing project or part

thereof," which seems to assume a power of disposal in the

housing authority since otherwise there would be no neces

sity for agreeing to limitations thereon. A similar provision
is contained in sec. 66.40 (15) (c) ; and in sec. 66.40 (15)

(e) an authority is expressly authorized to reserve "the
right to dispose of" property. As you have also pointed out,
an authority is empowered to mortgage property which in

volves the possibility of the title being alienated through
foreclosure, as is recognized in the language of sec.

66.40 (20).
On the other hand, there are indications in the section

that the legislature did not intend an authority to have un
restricted power of disposal. The power to mortgage is lim
ited under sec. 66.40 (15) (x); power to convey property
to a government is expressly contained in sec. 66.40 (11),
which would perhaps be unnecessary if unrestricted power
of disposition were contemplated; and it is expressly pro
vided in sec. 66.40 (9) (p) that no provision of law with
respect to acquisition or disposition of property by other
public bodies shall be applicable to an authority unless the
legislature shall specifically so state.
The legislature likewise appears to have evinced an in

tent that the general functions of an authority shall be to

provide property for rental rather than for sale, in order
that there may be a continuing governmental restriction on
the amount of rental and a continuing availability of prop
erty at rentals appropriate to low income groups. Sec. 66.40
(4) (b), for instance, provides that an authority may be
established by a city council where it is found that there is
a shortage of dwellings "available to persons of low income
at rentals they can afford." The legislature has likewise
made careful provision in sec. 66.40 (27) for the method of
rental of houses provided by the authority, at such amounts
and to such persons as would carry out the objective of
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making the units available for rental to low income groups.
Obviously, if houses provided by the authority were sold
instead of rented there would be no continuing govern
mental supervision to insure that the units were serving the
purpose for which the authority was created. Where the
powers of an authority are defined in sec. 66.40, they in
clude only such terms as to "prepare, carry out, acquire,
lease and operate" projects (see sec. 66.40 (9) (a) for in
stance) without any reference to sale or disposition. In view
of the purpose of the authority to provide housing units at
low rentals, this omission seems significant.
The legislature has specified in sec. 66.40 (9) that an

authority shall constitute "a public body and a body cor
porate and politic" exercising public powers and having all
the powers necessary or convenient to carry out and effec
tuate the purposes of the section. As a public body, an
authority would be comparable with a municipal corpora
tion, the powers of which in the disposition of property are
summarized in 43 C. J. 1340-1341, §2098:

"Municipal corporations, it has been said, hold all prop
erty in a fiduciary capacity; and they have not the power of
disposition which belongs to the private proprietor. All
their powers are held in trust for public use, and the valid
ity of their exercise generally depends upon the purpose
thereof. * * *"

As a body corporate, the powers of an authority would
probably be comparable to those of a corporation which are
described in 19 G. J. S. 648, 653, §1095 as follows:

"Except insofar as it is restrained by statute, by its
charter, or public policy, a corporation has, as an incident
to the ownership of property, the same powers as a natural
person to dispose of or alienate the same, provided it does
so for a legitimate corporate purpose. * * *" (p. 648)

* *

"The power of a corporation to dispose of its property is
frequently limited or restricted by express charter or stat
utory provisions which are binding on it and may not be
dispensed with. * * *
"To the general rule authorizing free alienation of its

property by a corporation, there are many exceptions, aris
ing from the nature of particular corporations, the purposes
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for which they are created, and the duties and liabilities
imposed on them by their charters. A corporation cannot
convey, lease, or otherwise dispose of its property if the
terms of its charter or the duties imposed on it are such as
impliedly to prohibit such transfer. * * *" (p. 653)

Under the foregoing rules, it seems that the legislature
intended a housing authority to have power to convey prop
erty if necessary to carry out its proper functions of pro
viding housing for rental to low income groups but not oth
erwise. If, for instance, an authority had acquired property
which it found to be unsuitable for a housing project, cer
tainly the legislature intended that it might dispose of such
property in order to acquire something more suitable; or if
it had acquired more property than was needed for a proj
ect, it might dispose of the surplus in order to utilize the
proceeds for carrying out its functions. On the other hand,
it appears that the legislature contemplated that the pri
mary purpose of an authority was to provide rental prop
erty and to ensure the continuance of the availability of
such property at modest rentals for the income group for
which such housing facilities are most needed.
We do not believe, therefore, that the legislature intended

under sec. 66.40 that a housing authority should provide
housing facilities for sale. It may be that a different inter
pretation would be given to the statutes by the courts, and
perhaps a declaratory judgment might be obtained. As a
practical measure, it might be possible to lease the partic
ular properties in question with an option to purchase in
the event that the authority's power to sell is established
by the courts or in the event that the legislature amends the
law so as to grant such authorization.

BL
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Guardian and Ward—Joint and Separate Guardians—
Under sec. 319.34, Stats., county court may appoint more
than one guardian of any person subject to guardianship,
and under sec. 319.01 (2) such court may appoint separate
guardians of the person and of the property of a ward.

May 5, 1947.

F. R. King, Superintendent,
State Public School for Dependent

and Neglected Children.

You state that a 16-year old girl was committed to the
state public school as a dependent child on a temporary
commitment. Both of the parents are now dead and
the girl is living with her grandmother who is about 80
years of age. The girl is rather unmanageable and the
grandmother has not been able to give her the guidance and
counsel that is needed. A small inheritance of about $600
was left the minor by her mother and a general guardian
has been appointed by the county court.
The school authorities have been having difficulty with

the girl and the question has been raised whether another
guardian living in the neighborhood could be appointed
who would assume some responsibility for her behavior or
whether this possibility is precluded by the fact that she al
ready has a guardian and has been committed to the state
public school.
While offhand it would appear that there may possibly

be already too many persons and agencies attempting to
regulate the life and fortune of this young lady, we can see
no legal objection to appointing another guardian or a
dozen more guardians if it is deemed necessary.

Sec. 819.34 provides:

"More than one guardian. The county court, in its dis
cretion, whenever the same shall appear necessary, may
appoint more than one guardian of any person subject to
guardianship, who shall give bond and be governed and
liable in all respects as is provided respecting a sole guard
ian. An account rendered by two or more joint guardians
may be allowed by the county court upon the oath of either."
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However, by the time additional bond premiums, guard
ians' fees and attorney fees are paid there isn't going to be
much of the $600 left for the benefit of the minor.

It is true, of course, that under sec. 319.01 (2) the court
may in every case appoint separate guardians of the per
son and property of a ward, but it is doubtful that a guard
ian of the person as distinguished from a guardian of the
property can be excused from furnishing a bond. Sec.
319.05 (b), among other things, provides that before letters
shall be issued to a guardian he shall give a bond to the
judge of the county court conditioned, "when guardian of
the person, to report in relation to the care, custody and
education of the ward." Perhaps such bond could be in a
nominal amount so that the premium would not be large;
also it might be possible to obtain the services of a person
willing to act as such a guardian for little or no compen
sation, but we feel that these matters should be called to
your attention in order that all of the attendant possibil
ities as to expense may receive consideration before addi
tional expenses are actually incurred.
WHR

Courts—Legislature—Continuance of Actions or Pro
ceedings—Sec. 256.13, Stats., relating to adjournment of
actions or proceedings in any court or commission wherein
a party or an attorney for a party is. a member of the leg
islature while it is in session is a special statute and is
controlling over other and inconsistent general provisions
as to adjournment found in other statutes.

May 5; 1947.
The Honorable, The Senate.

You have asked by Resolution No. 29, S. for our inter
pretation of sec. 256.13, Stats., relating to continuances of
actions or proceedings when a party or an attorney for a
party is a member of the legislature in session, and par
ticularly as to conflicts which arise in the application of
this section in cases where the court's power to grant ad-
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journments is otherwise limited by statute, as in the case
of unlawful detainer actions where the authority of the
justice to grant adjournments is limited by sec. 291.08 to
six days after the return of the summons except in certain
instances where an undertaking is finished and the max
imum adjournment period is 90 days from the return date
of the summons.

Sec. 256.13 provides:

"Continuances; legislative privilege. When a party or an
attorney for any party to any action or proceeding in any
court or any commission, is a member of the Wisconsin
legislature or is president of the senate, in session, such
fact shall be sufficient cause for the adjournment or con
tinuance of such action or proceeding, and such adjourn
ment or continuance shall be gi'anted without the imposi
tion of terms."

This language is very sweeping and implies no excep
tions.

On the other hand there are many statutes such as
291.08, mentioned above, and other justice court practice
statutes which limit the authority of the court to grant ad
journments. See sees. 301.38, 301.39, 301.40, 301.41, etc.
There are also similar limitations as to adjournments in
various types of special proceedings and administrative
hearings before special tribunals, administrative agencies,
boards or commissions. For instance, in condemnation pro
ceedings under chapter 32 it is provided in sec. 32.10 (3)
that a majority of the commissioners may adjourn from
time to time but not more than twice or for more than 60

days. The real estate brokers board under sec. 136.08 (3)
is required to hold its hearing on a complaint for revocation
of a broker's license within 30 days after the date of filing
the complaint. The state board of dental examiners in li
cense revocation proceedings is governed by a similar stat
ute, sec. 152.06 (4). Doubtless many other statutory illus
trations could be furnished, but the foregoing are sufficient
to bring the problem of possible conflicts with sec. 256.13
into sharp focus.

It therefore becomes necessary to resolve these conflicts
if it is at all possible to do so in the light of the rules re
lating to statutory construction.
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By way of preliminary approach to the problem it may
be appropriate to ascertain, if it can be done, the intention
of the legislature in enacting sec. 256.13,— in other words,
to determine what evils or mischiefs the statute was de

signed to prevent. While our supreme court does not ap
pear to have passed upon the precise problem here pre
sented, it and other courts have had occasion to pass upon

the related problem or purpose of constitutional immunity
from civil process granted members of the legislature while
in session. Article IV, section 15, Wis. constitution.
The reason for this type of provision is fairly obvious.

As was pointed out in Anderson v. Rountree, 1 Finn. 115,
the privilege is an ancient one and is a privilege of the peo
ple as well as of the representative. The theory is that the
people elect the representatives to the legislature to pro
tect their rights and advance their interests. In order that
this may be done properly it is equally necessary that
the rights and interests of the representative should be
protected while he is absent in the public service. It is
just as necessary for the protection of the rights of the
people that their representative should be relieved from
absenting himself from his public duties during the session
of the legislature, for the purposes of defending his private
suits in court, as it is to be exempt from imprisonment on
execution. The claims of the people upon his personal at

tendance are paramount to those of the individuals in
volved in the litigation and they must submit. See Doty v.
Strong, 1 Finn. 84, 87-8.

Obviously if a member of the legislature is required to
absent himself from that body while it is in session in or
der to appear in litigation where he is either a party or
an attorney and he is unable to procure an adjournment
in those types of cases and in those tribunals where the
time of adjournment is restricted by statute, the purposes
sought to be accomplished by the enactment of sec. 256.13
would be largely defeated.

In State v. Snyder, 172 Wis. 415, it was held that though
a provision of the workmen's compensation act contravened
other general provisions found elsewhere in the statutes, by
familiar rules of statutory construction this special provi
sion, dealing with a particular subject, prevails over such
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other general provisions. Sec. 256.13 is a special statute
relating only to actions or proceedings wherein a member
of the legislature, while in session, is a party or an attorney
for a party. By its language the scope of the statute is ex
tended to "any action or proceeding in any court or any
commission." Under the well-established rule of statutory

construction that special provisions govern over general
provisions to the extent that they are in conflict, we con
clude that sec. 256.13 is controlling on the matter of ad
journments or continuances of actions or special proceed
ings notwithstanding general statutory provisions as to ad
journments to the contrary.
WHR

Ajipropriations and Expenditures—Schools and School
Districts—Vocational and Adult Education—Under sec.

20.33 (8) (a). Stats., equipment purchased by state board
of vocational and adult education with federal aid for pur
pose of food production war training program may be
transferred to local schools in view of federal legislation
requiring that possession of such equipment shall remain
in local schools and the federal authorities having specif

ically assented to such transfer.

May 8, 1947.

C. L. GREIBER, Director,
Wisconsin State Board of Vocational and Adult

Education.

You have called attention to the fact that certain fed

eral funds were received pursuant to sec. 20.33 (8) (a),
Stats., for the purpose of purchasing equipment for the
food production war training program. Under the state
plan title to all equipment purchased out of food produc
tion war training funds remained in the state and the equip
ment was subject to transfer from place to place in the
state upon order of the director of your board. Local school
systems have possession of the equipment and the 79th
congress by Public Law 124 has provided that no school
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or school system shall be required to surrender possession
or use of any property or equipment which it is using in its
educational or training program. In view of this federal
legislation your board desires to relinquish its jurisdiction
over this equipment.
The federal security agency of the United States office

of education has given its approval of the transfer of the
equipment to the local schools and you have inquired
whether the proposed transfer will be in compliance with
state law.

Sec. 20.33 (8) (a), Stats., provides in part:

"Any moneys received by the state from the United
States as federal aid for vocational or adult education shall
be paid, within one week after receipt, into the general
fund, and are appropriated therefrom to the state board of
vocational and adult education, to be expended in such
manner as said state board shall deem proper. Such funds,
however, shall be expended only in conformity with the pur
poses and requirements of the several acts of congress un
der which such federal aid is paid to this state. * * *"

It is to be noted that the authority of the state board of
vocational and adult education is very broad under this
section. The moneys received as federal aid may be ex
pended in such manner as the board shall deem proper sub
ject only to the proviso that the funds shall be expended
only in conformity with federal law. Since the federal au
thorities have approved of your proposed relinquishment
of jurisdiction over the equipment in question in favor of
the local schools with whom possession of the property
must remain under federal law so long as it is used for
educational and training purposes, we deem the transfer to
be in conformity with sec. 20.33 (8) (a) quoted above.

WHR



Opinions op the Attorney General 201

Counties—Boats—Counties are not authorized to enact

ordinances prohibiting operation of certain types of motor
boats.

May 10, 1947.
J. K. Anderson,

District Attorney,
Waupaca, Wisconsin.

You have asked whether a county board may enact an
ordinance prohibiting the operation of motor boats or power
craft, generating more than 5i/^ horse power, upon any in
land lakes in the county.
We are of the opinion that a county maj^ not enact such

an ordinance. It is the well settled law of this state that:

. "* * * the county has only such authority as is conferred
upon it by statute. Counties are purely auxiliaries of the
state and can exercise only such powers as are conferred
upon them by statute, or such as are necessarily implied
therefrom."

Spaulding v. Wood County, 218 Wis. 224, 260 N. W. 473.
See also Dodge County v. Kaiser, 243 Wis. 551, 11 N. W.
(2d) 348.

Ajs you have pointed out the legislature has not included
within the enumerated powers of a county board an author
ization to regulate the operation of boats. On the contrary,
the legislature has expressly delegated such authority to
cities, towns and villages. See sec. 30.06 (7) which pro
vides :

"All cities, towns and villages of this state are hereby
empowered to make reasonable safety regulations relating
to such vessels [boats propelled other than by hand power]
and the equipment thereof and to provide^ and enforce
proper and reasonable penalties for the violation or neglect
of any such provisions or regulations or ordinances."

In addition sec. 60.29 (35) provides, as you have pointed
out, that towns may "regulate or prohibit by ordinance the
use, traffic and noise of motor boats on any inland lake or
river, during such hours when noises are disturbing to the
public or inimical to public safety, morals and health."
BL:; - ̂ -
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Airports—Counties—Board Member—Public Officers—
Malfeasance—County board member and corporation of
which he is stockholder are not disabled by sec. 348.28,
Stats., from contracting with city-county union airport
commission created under sec. 114.14 (2).

May 12, 1947.
Donald C. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

You have requested an opinion based on the following
facts:

The city of Rhinelander and Oneida county have created
a municipal-county union airport under a commission as
provided in sec. 114.14 (2), Stats. A member of the county
board of Oneida county is a stockholder and officer in a
corporation doing general construction work. You inquire
whether the corporation of which he is a stockholder and
officer may lawfully contract with the commission for con
struction work. The construction work is to be paid for in
part by federal aids, possibly some state aids and the re
mainder by the city of Rhinelander and Oneida county in
equal proportions.

Section 114.14 (2) provides for the creation of airport
commissions and authorizes joint commissions such as is
involved here. The county board has nothing to do with the
appointment of the commissioners; those representing the
county "shall be appointed by the county judge." The stat
ute provides further, in part:

"* * * Such commission shall have complete and excki-
sive control and management over the airport for which it
has been appointed. All moneys appropriated for the con
struction, improvement, equipment, maintenance or opera
tion of an airport, managed as provided by this subsection,
or earned by such airport or made available for its con
struction, improvement, equipment, maintenance or opera
tion in any manner whatsoever, shall be deposited with the
treasurer of the city, village, town or county where it shall
be kept in a special fund and paid out only on order of the
airport commission, drawn and signed by the secretary
and countersigned by the chairman. ♦ * » The moneys avail
able for union airports shall be kept in the manner pro-
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vided in this subsection in the treasury of one of the gov-
emmental units selected by the commission, and paid out
in like manner."

It appears that the airport commission has complete jur
isdiction "for the construction, improvement, equipment,
maintenance or operation" of the airport and that the
monies appropriated to it or otherwise made available for
construction are deposited in.a special fund and paid out
only on order of the airport commission by its secretary
and chairman. The county board has nothing to do with
the expenditure of the monies or the making of contracts,
nor does it audit the accounts of the commission. Its func
tions are exhausted when it has appropriated money to the
commission. Although the commission is required to keep
an accurate record of its proceedings and transactions and
report the same to the county board and the city council,
this is for information only and not for any official action
by those bodies.

Section 348.28 (1), Stats., as amended by ch. 59, Laws
1947, among other things and with certain exceptions, pro
hibits any officer, agent or clerk of any county (or other
unit of government) from having, reserving or acquiring
any pecuniary interest, directly or indirectly, present or
prospective, absolute or conditional, in any way or manner,
in any contract in relation to any public service "made by,
to or with him in his official capacity or employment, or
in any public or official service." Under subsec. (3) any
contract entered into in violation of the provisions of this
section is absolutely null and void and the county incurs
no liability thereon. Violation is also punishable by fine or
imprisonment.

In State v. Bennett, (1934) 213 Wis. 456, it was held that
the malfeasance statute, sec. 348.28, does not prohibit all
pecuniary transactions by public officers, agents and clerks
with the community by which they are employed or of
which they are officers. To make the statute applicable to
any such transaction it must appear that the officer, agent
or clerk had a legal duty as such to act for the govern
mental unit in an official capacity with reference to such
contract or transaction. * .
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Since the county board and its members have no official
function to perform in connection with a contract with the
airport commission, it is our opinion that the board mem
bers are not disabled from entering into contracts with
the commission by which they have, reserve or acquire any
pecuniary interest. See also: XXIV Op. Atty. Gen. 180;
XXIV Op. Atty. Gen. 243; XXIV Op. Atty. Gen. 666; XXIX
Op. Atty. Gen. 415. It follows that corporations of which
they are officers or stockholders are likewise not disquali
fied from making such contracts.

Other questions submitted by you in this connection be
come immaterial by reason of our answer to the first ques
tion and will therefore not be discussed.

WAP

ApprovTiations and Expenditures—Motor Vehicle De
partment—Radio System—Authority of motor vehicle de
partment to operate and maintain radio communications is
not impaired by the creation of the state department of
budget and accounts, and the department of state audit,
pursuant to ch. 9, Laws 1947.

May 13, 1947.
The Honorable, The Senate.

I have received Senate Resolution No. 30, requesting an
opinion on the effect of ch. 9, Laws 1947, upon the author
ity of the motor vehicle department to expend state funds
for the installation, operation, and maintenance of a radio
system. By your resolution, you direct our attention to the
pending bill No. 291, S. which would prohibit such expend
iture unless a specific appropriation has been made for that
purpose.

In our opinion the passage of ch. 9, Laws 1947, has no
effect whatsoever upon the existing authority of the motor
vehicle department to use its proper appropriation for the
installation, operation and maintenance of a radio system.
Chapter 9 was passed for the purpose of carrying out the
provisions of the recent constitutional amendment creating
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art. IV, sec. 33, which removed the auditing functions from
the secretary of state and authorized the legislature to cre
ate such officers to audit state accounts as it deemed neces

sary. The purpose of ch. 9, as expressed in its title, is to
transfer accounting and pre-auditing functions from the
secretary of state to the department of budget and accounts,
to create a department of state audit and provide a system
of state accounting and state audit. The previously exist
ing accounting and auditing functions which were carried
on by the director of the budget pursuant to the provisions
of sections 15.01 through 15.14, and the auditing functions
previously carried on by the secretary of state pursuant to
art. VI, sec. 2, Wisconsin constitution, have now been trans
ferred to the state department of budget and accounts and
the department of state audit, as shown by subchapters 1
and 2 of ch. 15, Stats., as amended by ch. 9, Laws 1947.
A careful reading of all the provisions of ch. 9 discloses
no provision which would transfer to either of the new de
partments any greater discretion or control over the ex
penditures of state funds than that possessed by their
predecessors, the department of budget and the secretary
of state.

Accordingly, the discretion of state departments, boards
and commissions as to the purposes for which they may use
existing appropriations is in nowise impaired by the pas
sage of ch. 9, Laws 1947. See XXIX Op. Atty. Gen. 381.

It is pursuant to such existing authority that the motor
vehicle department is operating and maintaining its exist
ing ground and mobile units, all of which have been li
censed by the federal communications commission. In the
event of the passage of Bill No. 291, S., which adds the fol
lowing to section 20.052(5) of the statutes:
"No expenditure shall be made from any appropriation in
this section for the installation, operation or maintenance
of a radio system to be used in connection with the execu
tion of the functions of the motor vehicle department un
less, a specific appropriation has been made for that, pur
pose." r
the department would have no funds for the operation or
maintenance of its existing equipment and accordingly
would have to discontinue such "operations.
RGT ■
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Constitutional Law—Pensions—Conservation Wardens—
Bill No. 148, A. probably is unconstitutional.

May 15, 1947.
The Honorable The Assembly.

By Resolution No. 15, A., adopted February 26, 1947,
you have requested our opinion as to "whether Bill No.
148, A. in its present form is constitutional and particularly
whether sec. 23.14 (7a) of the statutes can lawfully be ap
plied retroactively as provided in the proposed amendment
to said subsection."

Bill 148, A., with the proposed amendment italicized,
reads as follows:

"28.14 (7a) Any conservation warden leaving the state
conservation warden service for any cause whatsoever
prior to his eligibility for retirement under the provisions
of section 23.14 shall receive from the conservation warden
pension fund all amounts he has paid into the same. In the
event any conservation warden becomes deceased prior to
his eligibility for retirement under the provisions of sec
tion 23.14, all amounts he has paid into the conservation
warden pension fund shall be paid to his heirs. This sub
section shall apply retroactively to all such retirements and
deaths since July 15, 1985."

A consideration of the question requires some under
standing of the fundamental structure of the conservation
warden pension fund which was created by ch. 227, Laws
1935, as sec. 23.14 of the statutes. Sec. 23.14 (1) provides
that a fund shall be set aside "for the pension of disabled
and superannuated conservation wardens and the widows
or orphans of deceased conservation wardens."

The moneys which constitute the fund are derived from
the following sources:

(a) Three per cent of the monthly salary of each conser
vation warden.

(b) Fines imposed on conservation wardens for viola
tions of rules of the department.

(c) Witness or other fees received by wardens.
(d) Fifty per cent of the proceeds received from the sales

of certain confiscations by the conservation commis
sion.
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(e) Fees or emoluments that may be paid or given for or
on account of any service of conservation wardens,
except when allowed to be retained by them by res
olution of the board of trustees of the fund.

(f) Gifts.

The moneys are placed in the state treasury and the state
treasurer is ex-officio treasurer of the fund which is ad

ministered by a board of trustees provided for by statute.
A warden who has served for 20 years may retire and

receive monthly a sum equal to one-half of his monthly
salary at the date of retirement. A warden who is dis
abled while on duty and compelled to retire because of such
disability likewise may receive each month a sum equiv
alent to one-half of his monthly salary at the date of such
compulsory retirement. The law also provides for a monthly
benefit to the widow and each child under age 16 of a
warden who dies while on duty, who dies from an injury
received in the line of duty, who dies from any cause while
in service and after 15 years of service, or who dies after
retirement, provided that such benefit shall not be avail
able to any widow after she remarries or to a widow who
married the warden after he had retired. The duty disabil
ity benefit and the death benefit payable as a result of death
while on duty or death from injury received in the line of
duty, do not in any way depend upon length of the service
or the amount of the contribution made by the warden.

Section 23.14 does not contain any provision which pur
ports to grant a contractual right or a vested interest to
any warden, and subsec. (8) provides in part:

"* * * If any time there shall not be sufficient money
in such pension fund to pay each person entitled to the ben
efit thereof, the full amount per month as hereinbefore pro
vided, then, in that event a pro rata reduction of such
monthly payments shall be made to each pensioner or ben
eficiary thereof until the said fund shall be replenished to
warrant the payment in full to each of such pensioners or
beneficiaries."

Until 1945, if a warden resigned or was discharged be
fore he became eligible for a monthly benefit, the contri
butions which he had made to the fund could not be returned
to him; if he died while in service under circumstances
which did not make his widow or children eligible for a
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monthly death benefit, the amount which he had contrib
uted to the fund remained in the fund.

Chapter 551, Laws 1945, created subsec. (7a) of sec.
23.14 as quoted above, except, of course, that it did not
contain the italicized language.
Under said chapter it would appear that if a conserva

tion warden died under circumstances which would make
his widow, or child, or both, entitled to a monthly benefit,
the amount which he had contributed to the fund would
be paid to his heirs also, since the limitation upon this pay
ment to the heirs applies only to cases where the conserva
tion warden dies before he became eligible for retirement.

It is assumed that the words "such retirements" as used
in the proposed amendment to sec. 28.14 (7a) by Bill
148, A., actually were intended to refer to resignations or
discharges prior to eligibility for retirement rather than
to actual retirements as that term ordinarily is used.

Sec. 23.14 (2) provides in part: "There shall be paid
into such fund three per cent of the monthly salary of each
conservation warden." The law does not provide the method
by which this pajment is to be made. It appears to have
been the practice, however, for the conservation depart
ment to deduct three per cent of the salary of the conser
vation warden from his check and to remit such deducted
sum to the board of trustees of the conservation warden

pension fund which is the administrative body for said
fund.

The practical construction given to a statute by those
entrusted with its administration is of great weight and is
oftentimes decisive in determining its meaning. State ex
rel. Ch^een v. CUirk, 235 Wis. 628, 294 N. W. 25; State ex
rel. Lathers v. Smith, 238 Wis. 291, 299 N. W. 43; Siate v.
Johnson, 186 Wis. 59, 202 N. W. 319; State ex rel. Hayden
V. Arnold, 151 Wis. 19, 138 N. W. 78.

"In some instances pension funds are maintained in part
by compulsory contributions of the beneficiaries thereof.
* * ♦ in such a case the statute creating the fund ordinarily
authorizes the proper official to retain weekly or monthly a
certain per cent of the prospective pensioners' pay. By the
great weight of authority the fact that a pensioner has
made such compulsory contribution does not give him a
vested right in the pension." (54 A. L. R. 945)



Opinions op the Attorney General 209

To this proposition many authorities are cited, among them
being Pennie v. Reis, 132 U. S. 464 and SiMe ex rel. Risch
V, Board of Trustees of the Policemen's Pension Fund,
121 Wis. 44, 98 N. W. 954. These authorities were supple
mented by additional citations in 98 A. L. R. 506, 112 A. L.
R. 1010 and 187 A. L. R. 252.

In State ex rel. Risch v. Board of Trustees, supra, it was
stated (p. 49):

"* * * While the law of 1899 and similar laws, in form,
require the officers to pay a certain sum per month out of
their salaries into the pension fund, they in fact are not
required to do so. The contribution to the fund is made
by the public out of public money. It is not first segregated
from the public funds so as to become private property
and then turned over to the control of the pension board,
but is set aside from one public fund and turned over to
another, regardless of the mere words of the law. The ef
fect thereof is to scale down the salaries of the officers in
form by so much as measures the contribution by each
to the pension fund, but to really fix such salaries at the
amount actually paid and to require the payment by the
city into the pension fund of the amounts, per month, men
tioned as being taken from the salaries. Such amounts are
no less public money after such payment than before. That
would seem plain as an original proposition, but has re
ceived sanction by the highest authority, as suggested by
the respondent's counsel, in Pennie v. Reis, 80 Cal. 266, 22
Pac. 176, carried to the supreme court of the United States,
and the decision there reported in 132 U. S. 464, 10 Sup.
Ct. 149. ♦ * *"

The United States supreme court said in the case of
Pennie v. Reis, supra:

"Though called part of the officer's compensation, he
never received it or controlled it, nor could he prevent its
appropriation to the fund in question. He had no such
power of disposition over it as always accompanies owner
ship of property."

See also: Griffith v. Rudolph, 298 Fed. 672; Schuh v. Wau-
hesha, 220 Wis. 600, 265 N. W. 699; and Maxwell v. Madi
son, 235 Wis. 114, 292 N. W. 301. -

"The unquestioned rule is that a pension granted by the
public authorities is not a contractual obligation, but a
gratuitous allowance." 54 A. L. R. 943. That citation lists
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a great many authorities in support of that statement. See
also State ex rel. McCarty v. Gantter, 240 Wis. 548, 4 N. W.
(2d) 153; and State ex rel. Bartelt v. Thompson, 246 Wis.
11, 16 N. W. (2d) 420.

Although the position taken in the case of State ex rel.
Risch V. Trustees, supra, has not been adopted unanimously
by the courts, it necessitates the conclusion that the moneys
constituting the conservation warden pension fund, includ
ing the sums contributed by the wardens themselves, would
be held to be public moneys by our supreme court.

"In cases where an attack has been made on the validity
of pension statutes or ordinances so far as they attempt to
award benefits to public officers retired from the public
service at the time of their passage, the constitutional pro
visions relied upon as requiring a determination of their
invalidity are those which forbid donations for private pur
poses, prohibit the grant of extra compensation to public
officers, or provide that no appropriation shall be made for
benevolent purposes to any person not under the absolute
control of the state." (142 A. L. R. 938-939)

While the state of Wisconsin does not have any constitu
tional provision similar to the third one referred to, art IV,
sec. 26 of the Wisconsin constitution provides:

"The legislature shall never grant any extra compensa
tion to any public officer, agent, servant or contractor, af
ter the services shall have been rendered or the contract
entered into * *

and on many occasions our supreme court has expressed
the opinion that public funds can only be expended for pub
lic purposes. State ex rel. W. D. A. v. Dammann, 228 Wis.
147, 277 N. W. 278, and numerous cases collected and cited
in that opinion.
In State ex rel. Haberlan v. Love, 89 Nebr. 149,131 N. W.

196, it was held that a provision of the Nebraska constitu
tion similar to art. IV, sec. 26 of the Wisconsin constitu
tion quoted above would operate to prevent an increase of
a pension benefit to one already receiving a benefit.
In Porter v. Loehr, 832 111. 353, 163 N. E. 689, it was

held that a statute amending existing legislation providing
for pensions to retired policemen and increasing certain
of the pensions currently being paid was invalid as a mere
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gift or gratuity to individuals and hence an attempted ex
ercise of the taxing power for private purposes. See also
People ex rel. Waddy v. Partridge, 172 N. Y. 305,'65 N. E.
164.

In Lamb v. Board of County Peace Officers Retirement
Commission, 29 Cal. App. (2d) 348, 84 P. (2d) 183, it was
held that an act making a pension statute retroactive was
ineffectual to extend benefits to a public officer retired be- ^
fore the statute was enacted because it violated the prin
ciple that the legislature has no power to make a gift of
public money to an individual nor the power to gi'ant any
extra compensation to any public officer after services have
been rendered by him.

In XXVI Op. Atty. Gen. 251 this office stated (p. 254);

"In considering the constitutionality of the state teach
ers' retirement act, ch. 459, Laws 1921,
case of State ex ret. Dudgeon v. Levitan, 181 Wis. 32b,
held that such act did not constitute a grant of extra com
pensation for services already rendered by the teachers
contrary to sec. 26, art. IV, Wisconsin constitution, but
intended to induce experienced teachers to remain in the
service, and therefore is compensation for the services to
be rendered in the future, even though, in cases of teachers
longest in service, such additional compensation would be
disproportionate to the services thereafter rendered. Hence,
it would appear that except for the reason that the teach
ers' retirement act was intended to induce experienced
teachers to continue teaching the court would have held it
unconstitutional under sec. 26, art. IV * • ^

In XX Op. Atty. Gen. 434 it was held that Bill No. 524, A.
(1931), appropriating a sum from the contingent fund of
the state retirement system to the widow of a teacher who
died in 1917 when the teachers' retirement law provided
no death benefit, was unconstitutional because in violation
of art. IV, sec. 26 of the Wisconsin constitution. Notwith
standing that opinion the bill was passed by the legislature
and the act tested in the courts. In the case of State ex rel.
Stafford v. State Annuity and Investment Board, 219 Wis.
31, our supreme court declared the law unconstitutional as
an attempted impairment of the obligation of the contract
existing between the state and the teachers. The court did
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not discuss the applicability of art. IV, sec. 26 of the Wis
consin constitution.

' There are a number of states in which constitutional
provisions expressly prohibit the legislature from grant
ing any extra compensation to any public officer, agent, or
servant, after the service has been rendered. The purpose
of such a provision is apparently to prohibit any attempt
to favor individual officers by retrospective laws in order
to make up for what might be regarded as a meager offi
cial salary." (23 A. L. R. 613)
In State ex rel. Atwood v. Johnson, 170 Wis. 251, 176

N. W. 224, in sustaining the constitutionality of the sol
diers educational bonus law of 1919, our court said (p
256) :

"Nor is the gift here made an extra compensation for
services rendered, though it must be admitted that a pure
gratuity is sometimes called extra compensation. But such
compensation, strictly speaking, is given to reimburse the
recipient financially for service rendered, so that the total
money consideration will equal the money value of such
service. Its whole sanction lies in the fact that inadequate
financial compensation was given in the first instance, and
that in order to make it adequate additional compensation
must be made. It is granted purely on a money basis, with
out regard to its effect upon the donor, the recipient, or the
general public. A gift like this rests upon no such founda-

Its purpose is not to make the soldier financially
whole * * *." ^

The very strong implication is that if the purpose had
been to make the soldier "financially whole," the law would
have violated the constitutional provision against granting
extra compensation.

In the present instance the proposed bill does attempt
to make certain former conservation wardens "financially
whole" by providing that they shall be paid those sums
which were withheld from their salaries and for which
they received no tangible cash benefit in the form of an
annuity.

Statutes are not invalid merely because they operate ret
rospectively. In re West, 207 Wis. 557, 242 N. W. 165;
Appeal of Van Dyke, 217 Wis. 528, 259 N. W. 700; Welch
V, Henry, 223 Wis. 319, 271 N. W. 68.
From the foregoing cases, however, it will be seen that

V  statutes relating to pensions or benefits are generally held
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to be invalid when they attempt to operate retrospectively
and grant benefits to persons who are no longer in the pub
lic service and who may, or may not, have retired under
any pension system. The foregoing decisions indicate that
Bill No. 148, A. would probably be held to be unconstitu
tional.

From time to time, however, the legislature is requested
to appropriate sums to discharge what is alleged to be a
moral obligation. In People of the State of New York v.
Westchester Nat. Bank of Peekskill, New York, 281 N. Y.
465, 132 N. E. 241, it was stated:

j^gl^ a payment to an individual is

not a gift if it be made in recognition of a claim, moral or
equitable, which he may have against the state. 'The le^s-
lature, however, is not prevented from recognizing claims
founded on equity and justice, though they are not such as
could have been enforced in a court of law if the state had
not been immune from suit.' Munro v. State, 223 N. Y. 208,
215, 119 N. E. 445." (15 A. L. R. 1350)

"We are not forgetful of the fact that, if there is any
reasonable ground for the legislative decision that a moral
obligation exists, the courts may not intervene. If there is
such a ground, the legislature must determine whether the
claim shall be recognized. But the prohibitions of the Con
stitution may not be evaded by the assertion that such an
obligation exists, when in fact it does not. Arbitrary ac
tion may not convert a wrong into a right." (15 A. L. R.
1353-54)

In State ex rel. Sullivan v. Dammann, 227 Wis. 72, 277
N. W. 687, our court stated (p. 81):

"In State v. Langlade Cowfity Creamery Co. 193 Wis. 113,
116, 213 N. W. 664, it was said:
" 'The rule is familiar that this court must presume that

the legislature did not intend to pass any act that would be
in conflict with any constitutional limitation upon the power
of that body, and that it is the duty of the court to give
the acts of the legislature a construction that will bring
them into harmony with the provisions of the constitution
and not into conflict with the fundamental law.'

In 11 Am. Jur. p. 820, § 142, it is said:

"On frequent occasions the constitutionality of a statute
depends on the existence or nonexistence of certain facts.
In view of the presumption in favor of the validity of stat
utes, it must be supposed that the legislature had before it
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when the statute was passed any evidence that was required
to enable it to act; and if any special finding of fact was
needed in order to warrant the passage of the particular
act, the passage of the act itself is treated as the equiva
lent of such finding.

«♦ « *

•  "As a general rule it may be stated that the determina
tion of facts required for the proper enactment of statutes
is for the legislature alone, that the presumption as to the
correctness of its findings is usually regarded as conclusive
unless an abuse of discretion can be shown, and that the
courts do not generally have jurisdiction or power to re
open the question or make new findings of fact."

But in Lewis v. State, 189 N. Y. Supp. 560, the court said:
"The legislature cannot direct or authorize the payment
of a claim where there is no legal or moral obligation
against the state. It cannot, by declaring that there is a
moral obligation, where there is none, create a liability."
(22 A. L. R. 1448). See also: Petters & Co. v. Nelson
County, 68 N. D. 471, 281 N. W. 61, and State ex rel. Con
solidated Ston^ Company v. Houser, 125 Wis. 256, 104
N. W. 77.

In sustaining the soldiers' cash bonus (State ex rel. At-
wood V. Johnson, 170 Wis. 218, 175 N. W. 589) and the
soldiers' educational bonus (State ex rel. Atwood v. John
son, supra), our supreme court determined that although
"the money is levied for the purpose of making a gift—a
pure gratuity," the money was being expended for a pub
lic purpose. It would appear that although the court did
not specifically so state, the bonus laws were upheld, at
least partially, upon the theory that the state owed a moral
obligation to those whom it regarded as having served the
state of Wisconsin as well as the United States.

However, it is our opinion that Bill 148, A. could not be
sustained upon the theory that the state owed a moral obli
gation to refund sums withheld from the salary of a con
servation warden who never actually realized any cash ben
efit from such withheld sum, or that any public purpose
would be served by such a refund. As previously indicated,
a conservation warden who had contributed three per cent
of his salary and had become subject to the provisions of
the conseiwation warden pension fund, might have become
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eligible to receive benefits far in excess of the contribution
which he had made, regardless of the length of his service.
A pension fund which does not provide for the refund of

contributions in the event of a resignation or discharge
prior to eligibility for a retirement benefit, is neither unique
nor unusual. This principle still obtains under the police
men's and firemen's pension systems created under sec.
62.13 (9) and (10), Wisconsin statutes.
If the legislature deems it advisable to support Bill

148, A., notwithstanding our opinion as to its constitution
ality, it is suggested that consideration be given to the two
questions previously raised: First, whether it is the legis
lative intent that where a warden dies prior to his eligibil
ity for retirement, the amounts which he has contributed
shall be paid to his heirs even though he dies under cir
cumstances which would entitle his widow and children to
benefits, and second, whether the amendment to sec. 23.14
(7a), proposed by Bill 148, A., should not refer to "resig
nations" and "discharges" rather than to "retirements."
JRW

Appropriations and Expenditures—Counties—Airports
—Neither sec. 114.11 nor sec. 59.07 (20), Stats., author

izes county board to donate money to a city to purchase an
airport, although under sec. 59.07 (20) county board in its
discretion may appropriate to a city each year an amount
of money equal to the town, city, village and school tax upon
the lands of a municipally owned airport without buildings.

May 17, 1947.

WiNSLOw R. Davis,

District Attorney,

Hayward, Wisconsin.

You have inquired whether under sees. 114.11 and 59.07
(20), Stats., a county board may donate the sum of $5,000
to a city in the county for the purpose of purchasing an
airport. The county will not own any interest in the air
port or have any control over its operation.
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Sec. 114.11 (1) authorizes the governing board of any
county, city, village or town to acquire, establish, construct,
own, control, lease, equip, improve, maintain and operate
airports. Sees. 114.12 and 114.13 make provision for ac
quisition by condemnation or purchase but none of these
sections authorizes the donation of county money to a city
for airport acquisition.

Sec. 59.07 (20) among other things, authorizes the
county board in its discretion to appropriate each year to
any town, city or village in which a municipally owned
airport is located and which would be subject to tax if
privately owned, an amount of money equal to the amount
which would have been paid in town, city or village and
school tax upon the land without buildings, if such land
were privately owned.
As we see it this statute marks the limits to which the

county may go in providing financial assistance in the case
of a municipally owned airport in view of the well known
rule that counties have only such powers as are expressly
granted or necessarily implied from the statutes and if
there is a reasonable doubt as to any implied power, it is
fatal to its being. Dodge County v. Kaiser, 243 Wis. 551,
557.

WHR



Opinions of the Attorney General 217

Marriage—Venereal Diseases—All male applicants for
marriage licenses are required to present certificate pur
suant to sec. 245.10 (1), Stats., including these applicants
who must also present certificate under sec. 245.11 (4).

Certificate issued under sec. 245.11 (4) is valid for 15
days.

Clinical and laboratory tests must be used in application
for certificate under sec. 245.10 (1) when in the discretion
of the examining physician they are necessary.

m

May 19, 1947.

Carl N. Neupert, M. D.
State Health Officer,

State Board of Health.

You seek our opinion with respect to three problems you
raise in connection with antenuptial examinations as pro
vided for in section 245.10 and section 245.11, Wis. Stats.
1945. You ask:

1. Is a male applicant for a license to marry, who pre
sents a certificate by the state health officer under sec.
245.11 (4) also required to present a physician's certificate
under sec. 245.10 (1) ?

2. How long does the certificate issued according to sec.
245.11 (4) remain valid?

3. Is it the intent of sec. 245.10 (1) that a physician's
certificate may be issued on the basis of physical examina
tion alone?

In answer to your first question, it is obvious from a read
ing of sec. 245.11 (4) in connection with the other provi
sions of sections 245.10 and 245.11 that the machinery for
the granting of a certificate under sec. 245.11 (4) is for the
sole purpose of reviewing the findings and clinical evidence
of a positive blood test for syphilis given to an applicant
in accordance with sec. 245.10 (5). This is clearly indicated

by the plain meaning of the words of sec. 245.11 (4) for
it refers directly to the laboratory test for syphilis provided
for specifically as a mandatory requirement of sec. 245.10
(5). In addition, it is significant that sec. 245.10 (5) spe
cifically refers to the certificate issued in accordance with
sec. 245.11 (4) as an exception to the provisions of see.
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245.10 (5). But the most important reason for our view
is that sec. 245.11 (4) limits the state health officer to issu
ing a certificate that the applicant "is not in the infective
or communicable stage of syphilis," and does not author
ize the state health officer to issue a certificate that the in
dividual is free from all venereal diseases as is required by
sec. 245.10 (1). The conclusion is inescapable then that
since a certificate issued under sec. 245.11 (4) goes only
to satisfy the provisions of sec. 245.10 (5), and since sec.
245.10 (51 specifically provides that it "is in addition to"
the requirements of sec. 245.10 (1), it was clearly not the
intent of the legislature that a certificate issued under sec.
245.11 (4) meet the requirements of sec. 245.10 (1).
In answer to your second question, sec. 245.11 (4) itself

is silent on the matter. However, as was previously pointed
out, sec. 245.11 (4) and sec. 245.10 (5) are related statutes,
the former being specifically to provide for a review of a
blood test given in accordance with the latter section. Since
sec. 245.10 (5) provides that the examination shall be given
no more than 15 days prior to application for a license, we
must advise you that the 15-day time limit applies also to
a certificate issued under sec. 245.11 (4). As a general
rule, words or phrases may not be inserted into a statute
by construction. However, there is a well recognized ex
ception to that rule in cases where it is necessary to give
effect to the intention of the legislature as manifested in
the act. The rule is especially applicable where such appli
cation is necessary to prevent the law from being evaded,
emasculated, or nullified. 50 Am. Jur. 221, § 234 and cases
cited. 50 Am. Jur. 358 et. seq,, §§ 357 and 358 and cases
cited. Since the legislature established 15 days as the max
imum time that a blood test for syphilis would be recog
nized under sec. 245.10 (5), we would be reticent to say
that that time limit did not also apply to a certificate is
sued as an exception to that section, for it Vould clearly
be contrary to the established legislative policy.
Answering your third question, again the plain meaning

of the words of the statute control. Sec. 245.10 (1) pro
vides that the certificate shall set forth that such person
is free from all venereal diseases "so nearly as can be de
termined by a thorough examination and by the applica-
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tion of the recognized clinical and laboratory tests of sci
entific search, when in the discretion of the examining phy
sician such clinical and laboratory tests are necessary."
It is clear that the examining physician must certify that
he believes the male applicant to be free from all venereal
diseases, and it rests in his discretion whether or not he
will so certify by a physical examination alone or whether
he will use the "microscopial examination for gonoccocci"
or other "recognized clinical and laboratory tests of scien
tific search" specifically referred to in the statute. The phy
sician is not obliged to resort to other than the physical ex
amination if he believes it alone is sufficient to certify that
the applicant is free from all venereal diseases, but the stat
ute makes it clear that clinical and laboratory tests should
also be used when, in the discretion of the physician, they
are necessary. We can add nothing further to the words
of the statute.

RGT

Highways and Bndges—Highivay Commission—Counties
—Acquisition of Lands—In state highway acquisition cases,
counties may be reimbursed by state for expenses of high
way committee members at customary rate established by
county board.
Expenses of county highway committee are goveraed by

sec. 83.015 (1), Stats.
When committee members are on salary basis, county

may be reimbursed by state at per diem rate of $8.

May 20, 1947.

James R. Law, chairman,
State Highway Commission.

You have asked for our interpretation of the term "cus
tomary * » * expenses of the county highway committee"
as used in ch. 76, Laws 1947, which amends the present
sec. 84.09 (4), Stats., to read as follows:

"The cost of the lands and interests acquired and dam
ages allowed pursuant to this section, expenses incidental
thereto and the customary per diem (or if on an annual
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salary, a per diem not to exceed the lawful rate permitted
for members of county boards) and expenses of the county
highway committee incurred in performing duties pursuant
to this section shall be paid out of the available improve
ment or maintenance funds."

In our opinion the construction of this term is controlled
by the provisions of sec. 83.015 (1), Stats., which estab
lishes the authority of the county to control the compensa
tion and expenses of the highway committee. The applic
able portion of such subsection reads:

"* * * The members of such committee shall be reim
bursed for their necessary expenses incurred in the per
formance of their duties, and shall be paid the same per
diem for time necessarily spent in the performance of their
duties as is paid to members of other county board com
mittees, not, however, exceeding $500 for both per diem
and expenses to any member in any year. A different
amount may be fixed as a maximum by the county boari"

Prior to the amendment of the statute by sec. 89 of ch. 884,
Laws 1948, it used the phraseology "actual and necessary
expenses." We do not consider that the deletion of the word
actual has made any substantial change in the interpreta
tion to be applied to the section.
In our opinion the expenses allowable under this section

would include necessary travel expenses, including either
reimbursement for train or bus fares or a proper allow
ance for the use of a personal automobile, expenses for
meals, hotel bills, or other necessary incidental expenses
arising out of the performance of the duties of the com
mittee. Such expenses in the sum in which they are al
lowed to members of the highway committee in cases where
the county would bear the burden of the expenses, are the
customary expenses for which the county may obtain re
imbursement under sec. 84.09 (4).

Referring now to the specific section numbers of the stat
utes as to which you have raised a question, we hold as
follows:

Subsection 14.71 (6) (f) does not apply to county board
members for the reason that a prior specific reference to
county board members in the subsection as created by ch.
878, Laws 1981, was stricken by ch. 188, Laws 1945.
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Section 59.03 (2) (f) applies only to services as a mem
ber of the county board and not as a member of any com
mittee. This is indicated by the statement in the first sen
tence that the per diem is paid "for each day he attends a
meeting of the board" and by the reference in the same sub
section to the fact that services as a member of a commit
tee are controlled by sec. 59.06.

Section 59.06 does not apply to members of the highway
committee. XXVII Op. Atty. Gen. 851, 852, XX Op. Atty.
Gen. 57.

Section 59.15 states by its terms that it applies to per
sons other than "county board members and circuit judges."
This exception is contained both in subsections (1) and
(2), and subsection (2) states the power thereby conferred
shall control over subsection (3).
Answering now your specific inquiries, we see no reason

why expenses of a highway committee member who has
used an automobile in county service should not be reim
bursed to the county by the state at the rate customarily
allowed by the county when the county bears the expense,
whether or not the member owns the car or has borrowed
or rented it from some fellow employe. Since none of the

above cited statutes controls, this rate may be established
by the county board. This allowance for the use of the car
may properly be construed to be the necessary expense of
operation which, as a matter of common knowledge, is
greater than the actual outlay for gasoline and oil. Fur
ther, if the county, in lieu of paying its committee members
allowances for the use of their personally owned automo
biles, furnishes an automobile to be used by them and pays
the expenses of operation thereof, it is entitled to reim
bursement at the same rate under sec. 84.09 (4) as
amended. Such charge is covered by the proviso for ex
penses incidental to acquisition. In this connection, it is
pointed out in accordance with the opinion in XXVII Op.
Atty. Gen. 851, that committee members are not entitled
to a "mileage" allowance. Mileage has been defined as spe
cial compensation for the trouble and expense of travel
ing. If several committee members travel in one car, only
the owner thereof is entitled to reimbursement at the cus

tomary rate set by the county for the highway committee.
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The maximum lawful rate per diem peimitted for mem
bers of county boards is $8. Accordingly, this per diem
should be allowed in the case of those county boards that
are on an annual salary basis, pursuant to sec. 59.03 (2)
(f). In the absence of other statutory direction, of which
we are able to find none, the same maximum permitted rate
of $8 would apply in counties with a population in excess
of 250,000.

Sec. 83.015 (1) (a) provides the highway committee shall
receive the same per diem as is paid to other county board
committees and states that it applies unless otherwise pro
vided in (b). Paragraph (b) provides for number of mem
bers, manner of appointment, and term of membership in
counties having a population over 200,000 but says nothing
as to salary or per diem. Hence, the salary provision of
subsection (a) must control by reference. However, in a
county in the range 200,000 to 250,000, which has been put
on a salary basis by board action, and in all counties over

250,000 which are on a salary basis by virtue of sec. 59.03
(1), no committee members are entitled to a per diem. For
this reason, the parenthetical expression in sec. 84.09 (4),
viz. (if on an annual salary, a per diem not to exceed the
lawful rate permitted for members of county boards) de
termines the amount for which the county may be reim
bursed, and the permitted rate as above stated is |8.
RGT

Court s—Bastdrdy—Modification of Jiidgment—Judg
ment in illegitimacy action providing for monthly payments
entered prior to passage of ch. 259, Laws 1941, cannot be
modified.

May 20, 1947.
John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You state that on September 28, 1937, pursuant to agree
ment admitting paternity, the father of an illegitimate child
was ordered to pay $5 per month for the support of the
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child. Thereafter in the summer of 1946 the father, being
substantially in arrears, entered into a stipulation and
agreement that the monthly support be increased to $20
per month, and on September 19, 1946 an order was en
tered providing that the original judgment filed Septem
ber 28, 1937 "be and the same is hereby amended to read
that the defendant pay the sum of $20 each and every
month as and for the support and maintenance of the ille
gitimate child of the parties * * * said payments to com
mence as of the date of this order and in all other respects
the said original judgment remain the same."
You ask: (1) Did the court have jurisdiction to enter

the order of September 19, 1946 which amended the orig
inal judgment of September 28, 1937? (2) May the father
be punished for contempt for failure to comply with the
order of September 19, 1946?
In our opinion the court did not have jurisdiction in

1946 to amend the judgment entered in 1937, and the father
may not now be punished for contempt otherwise than for
failure to comply with the original judgment. Illegitimacy
proceedings of this type are governed by the provisions of
ch. 166, Stats. At the time the original judgment was en
tered in 1937 the applicable statutes provided in part:

"166.11 (1) If the accused shall be found guilty, or shall
admit the truth of the allegation, or shall have entered
into a settlement agreement, he shall be adjudged to be
the father of such child, unless paternity shall have been
denied in such settlement agreement, and shall be ordered
to pay to the mother or town or county all expenses incurred
by them for lying-in and attendance of the mother during
the last six months of pregnancy, and also for the care
and support of the child, including funeral expenses if child
be dead at time of trial, from the time of its birth until
the date of the entry of judgment, and to pay to the county
the costs of the action, and to stand chargeable for the
future support of the child until it shall attain the age of
sixteen years. Payments for such future support shall be
directed to be made in either of the two following methods:
(a) PajTuent of a specified monthly sum until the child
is sixteen years of age; (b) payment of a specified lump
sum within sixty days after entry of judgment or in spec
ified monthly instalments subject to the condition that upon
default in any instalment the entire amount shall become
due and payable. All payments for the future support of the
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child shall be paid to a ti'ustee and shall be held by him
for the benefit of the child and by him shall be paid to
the person having legal custody of the child in such man
ner and amounts as the court may direct."
"166.12 Whenever the judgment for the future support

of the child has not been satisfied by the payment of the
lump sum directed to be made, the court shall have con
tinuing jurisdiction over proceedings brought to compel
support and to increase or decrease the amount thereof
until the judgment of the court has been completely sat
isfied. Nothing in this section shall in any way be consid
ered a derogation of section 351.30."

Under these statutes it has been held that the court has

continuing jurisdiction over the action only when the orig
inal judgment provided for a lump sum settlement and
that lump sum has not been paid (State ex rel Lang v.
Civil Court, 228 Wis. 411; State ex rel. Wall v. Sovinski, 234
Wis. 336, 341) and a judgment or order which attempts
to modify a prior judgment, providing for monthly pay
ments is void.

By ch. 259, Laws 1941, the controlling statute was
amended to read as follows:

"166.12 (1) Whenever settlement has been made pur
suant to section 166.11 and the defendant fails to comply
with the terms of such settlement, or whenever the judg
ment or agreement providing for the monthly support of
an illegitimate child has been docketed or filed, the court
shall have continuing jurisdiction and may, on the petition
of the district attorney, the trustee, the mother, the
named or adjudicated father, or any other person, agency
or institution having legal custody of the child or upon stip
ulation signed by the defendant and the person, agency
or institution having legal custody of the child and ap
proved by the district attorney, revise and alter such judg
ment or agreement respecting the amount of support and
the payment thereof and in its discretion may provide for
or increase or decrease the amount of future support, and
may make such further judgment or order as the circum
stances of the parties require."

Under this statute the court now has continuing jurisdic
tion and control over judgments and the right to modify
at any time. However, these statutes bear no indication
on their face that they are to operate retrospectively, that

is, to authorize modification of judgments previously ex-



Opinions of the Attorney General 225

isting, and in the absence of such declaration of legislative
intent none can be presumed.

Further, it is questionable whether the statute could
constitutionally be given such retrospective effect.
A statute which annuls or sets aside a final judgment of
a court of competent jurisdiction and defeats rights
thereby vested is void. Mills v. Charleton, 29 Wis. 400.
While the constitutional issue was not raised in this case,
as the defendant consented to the entry of the modifying
order, it is clear that parties cannot by stipulation confer
jurisdiction on the court when the court has no jurisdic
tion of the subject matter of the action. 60 C. J. 58; 21
C. J. S. 128.

Since illegitimacy actions are purely statutory and the
courts have only such jurisdiction in such actions as is con
fered by statute, State ex rel. Wall v. SovinsH, 234 Wis. at
341, it seems clear that this jurisdiction cannot be extended
by any stipulation of the parties.
You do not raise the question whether the stipulation

between the parties might be enforceable as a contract.
Illinois Steel Company v. Wai-ras, 141 Wis. 119. However,
on the facts you have stated there does not seem to be any
change in the position of the parties in reliance on the stip
ulation so that the status quo cannot be re-established; and
the stipulation does not come within the rule in the Illi
nois Steel Company case.

ROT

Municipalities—A irport s—^Wisconsin cities, villages,
towns and counties have authority under sec. 114.11, Stats.,
to construct, maintain and operate airports acquired sub
sequent to January 1, 1940.

Said units have authority to issue bonds for airport de
velopment.

May 22, 1947.

State Aeronautics Commission.

You have asked whether sec. 114.14 (1) of the Wiscon
sin statutes pi-events the owners of public airports (we
assume you mean Wisconsin cities, villages, towns or coun-
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ties) from constructing, maintaining and operating air
ports acquired subesquent to January 1, 1940.

Sec. 114.14 (1) reads:

"The governing body of a city, village, town or county
which has established an airport or landing field, or land
ing and take-off strip, and acquired, leased or set apart real
property for such purpose, prior to January 1, 1940, may
construct, improve, equip, maintain and operate the same,
or may vest jurisdiction for the construction, improve
ment, equipment, maintenance and operation thereof in any
suitable officer, board or body of such city, village, town
or county. The expenses of such construction, improve
ment, equipment, maintenance and operation shall be a city,
village, town or county charge as the case may be. The
governing body of a city, village, town or county may adopt
regulations, and establish fees or charges for the use of
such airport or landing field, or may authorize an officer,
board or body of such village, city, town or county having
jurisdiction to adopt such regulations and establish such
fees or charges, subject however to the approval of such
governing body before they shall take effect."

The phrase "prior to January 1, 1940" was added to the
above subsection by ch. 269, Laws 1943, when subsec. (2)
was added to the same section to provide for operation
and management of airports by airport commissions. Your
concern is whether alteration of subsec. (1) of sec. T14.14
by the 1943 legislature so as to apply in terms only to air
ports, landing fields and landing and take-off strips estab
lished prior to January 1, 1940 has removed from cities,
villages, towns and counties the authority to manage and
operate airports acquired thereafter.

The general authorization for counties, cities, villages and
towns "to acquire, establish, construct, own, control, lease,
equip, improve, maintain and operate" airports or landing
fields or landing and take-off strips is contained in sec.
114.11 of the statutes. Both sees. 114.11 and 114.14 were
originally enacted by ch. 348, Laws 1929. As then enacted
sec. 114.11 contained a general grant of power, whereas sec.
114.14 was concerned primarily with the prescription of the
method of management and operation of facilities estab
lished under the first section. While sec. 114.14 has been
more extensively amended than sec. 114.11, we believe the
purposes of the two sections have not been altered; and
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that sec. 114.14 is not intended to define the powers of
counties, cities, towns and villages nor to derogate from
the power granted in sec. 114.11, but that even as amended
it is concerned primarily with the method of management
and operation by those units.

The apparent discrepancy in sec. 114.14 since the en
actment of ch. 269, Laws 1943, is probably due to the his
tory of the enactment in which the original plan proposed
to the legislature was twice altered before it was adopted.
The law was enacted from Bill 123, S. As originally in
troduced that bill proposed to make it mandatory for all
cities, villages, towns or counties with a population of less
than 500,000 to manage and operate their airport facil
ities by means of an airport commission. A substitute
amendment was adopted (1, S.) to make such method of
management and operation mandatory only as to facilities
acquired after January 1,1940 and to leave it optional with
the county, city, village or town whether facilities acquired
prior to that date should be operated by the governing
body, some other officer or board, or an airport commission.
Substitute amendment 1, S. contained a proposed subsec.
(4) to sec. 114.14 reading:

"All airports, landing fields and landing and take-off
strips established and operated by a city, village, town,
county or a union of them, after January 1, 1940 shall be
managed in the manner specified in subsecs. (2) and (3)."

The above quoted subsection was stricken from the bill
by amendment 1, S. to substitute amendment 1, S., which
also struck from one of the preceding subsections a refer
ence to the date, January 1, 1940, but neglected to strike
the reference from subsection (1). The terms of sec. 114.14
as amended, therefore, authorize the governing bodies of
cities, villages, towns or counties to manage and operate
facilities acquired prior to January 1, 1940, either directly
or through any suitable officer or board and authorize them
to vest the operation of airports in airport commissions,
but make no express provision for the operation of land
ing fields and landing and take-off strips acquired after
January 1, 1940 nor for operation of airports acquired
after that date except through airport commissions. It
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seems clear, however, from the history of the enactment
that the failure to remove the phrase "prior to January 1,
1940" from the first subsection was an oversight and that
the intent of the legislature was to prescribe the details
of management and operation through an airport commis
sion but to leave to the governing bodies of the units own
ing the facilities the option to decide whether that method
should be utilized or some other.

It is our opinion that sec. 114.11 contains an unequivocal
grant of authority for counties, cities, villages and towns
to establish and operate airports, landing fields and land
ing and take-off strips, and that sec. 114.14 was not in
tended to deprive them of such power nor to restrict it,
but that the latter section is concerned solely with the
method of management and operation.
You have also asked whether the existing Wisconsin stat

utes authorize cities, villages, towns and counties to issue
bonds for airport development. All of the above named units
are authorized to borrow money and issue bonds "to acquire
sites for airports or landing fields and to construct hangars,
buildings, runways and other equipment and appurtenances
necessary for the operation and maintenance of same."

Such authority is contained with respect to counties in sec.
67.04 (1) (k) ; with respect to cities in sec. 67.04 (2) (s) ;
with respect to villages in sec. 67.04 (4) (a); and with
respect to towns in sec. 67.04 (5) (n).
BL



Opinions of the Attorney General 229

Counties—Contracts—Public Works—Bids—Sec. 59.07
(4) (c) requires that all contracts for the construction,
execution, repair, remodeling or improvement of any pub
lic work or building or for the furnishing of supplies or
material of any kind whatsoever by a county, be let by com

petitive bidding as provided by sec. 66.29, where the es
timated cost exceeds $1,000, excluding the highway con-
racts mentioned in said sec. 59.07 (4) (c).

The fact that the contracts are to be entered into by
the board of trustees of a county institution appointed un
der sec. 46.18 would not justify disregarding the require
ments of sec. 59.07 (4) (c).

May 22, 1947.

Fred G. Dicke,
District Attorney,

Manitowoc, Wisconsin.

You advise that your county proposes to repair certain
county buildings not under jurisdiction of the county high
way committee, the cost of labor and materials for which

will exceed $1,000 by a substantial amount, and ask the
following questions:

1. Does sec. 59.07 (4) (c) require the county to call for
competitive bids and let the contract for the necessary
materials and labor as provided by sec. 66.29?

2. If question 1 is answered "yes," would the fact that
the contracts are to be entered into by the board of trus
tees of a county institution appointed under sec. 46.18 re-
result in a different answer?

Your first question requires an interpretation of sec.
59.07 (4) (c) which reads as follows:

"All public work, of the kinds mentioned in section 66.29
(1) (c), where the estimated cost of such work will ex
ceed $1,000 shall be let by contract to the lowest respon
sible bidder, such contract shall be let, made and entered
into pursuant to and in accordance with section 66.29. This
paragraph shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."
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Section 66.29 (1) (c) which is referred to in the fore
going subsection reads as follows:

"The term 'public contract' shall mean and include any
contract for the construction, execution, repair, remodel
ing, improvement of any public work, building, furnishing
of supplies, material of any kind whatsoever, proposals for
which are required to be advertised for by law."

As indicated in the opinion of this department dated
March 29, 1946 which appears in XXXV Op. Atty. Gen. 88,
doubt as to the exact meaning of sec. 59.07 (4) (c) arises
when the foregoing subsections are considered together.
In that opinion it is stated:

"There are at least three possible constructions of sec.
59.07 (4) (c). The first is that all contracts for the con
struction, execution, repair, remodeling or improvement of
any public work or building or for the furnishing of sup
plies or material of any kind whatsoever must, where the
cost will exceed $1,000, be let by competitive bidding as
provided by sec. 66.29 (1) (c), except in case of highway
contracts mentioned in the last sentence. The second is
that the statute in no event requires competitive bidding
unless the contract involves what falls within the desig
nation 'public work.' The third is that the statute requires
competitive bidding only in cases involving public works
of the kinds mentioned in sec. 66.29 (1) (c), proposals for
which are required to be advertised for by some other pro
vision of law."

In the opinion cited it was not necessary to determine
which of the three possible constructions of sec. 59.07 (4)
(c) was the proper one. Your first question makes it nec
essary to now answer that question.

After considering the legislative history of sec. 59.07 (4)

(c) which was created by ch. 456, Laws 1945, as well as
its context, we are of the opinion that the proper construc
tion of that subsection is to the effect that all contracts for

the construction, execution, repair, remodeling or improve
ment of any public work or building or for the furnishing
of supplies or material of any kind whatsoever by a county,
must be let by competitive bidding as provided by sec. 66.29
where the estimated cost will exceed $1,000. Highway con
tracts which the county highway committee is authorized
by law to let or make are, of course, exempt.
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Ch. 456, Laws 1945, had its origin as Bill 74, S. The
original bill read as follows:

"All contracts and purchases for or on behalf of the
county for construction, repairing, remodeling or improv
ing of county buildings, grounds and other public works,
and for fuel, supplies, furnishings, furniture, machinery,
material and equipment whatsoever, in any estimated
amount of $1,000 or more shall be let, made and entered
into pursuant to and in accordance with the provisions of
section 66.29. This paragraph shall not apply to highway
contracts which the county highway committee is authorized
by law to let or make."

On March 14, 1945, substitute amendment 1, S. was of
fered, reading as follows:

"All public work, the estimated cost of which will ex
ceed $1,000 shall be let by contract to the lowest respon
sible bidder, such contract shall be let, made and entered
into pursuant to and in accordance with section 66.29, pro
vided however, that no bids shall be rejected except by a
vote of at least two-thirds of the members elect of the
county board. This paragraph shall not apply to highway
contracts which the county highway committee is author
ized by law to let or make."

On May 3, 1945, amendment 1, S. to substitute amend
ment 1, S., was offered and adopted in the senate. The sen
ate then adopted substitute amendment 1, S. as amended
and sent the bill to the assembly. After adoption of amend
ment 1, S. to substitute amendment 1, S. the bill as sent
to the assembly read as follows:

"All public work, the estimated cost of which will exceed
$1,000 shall be let by contract to the lowest responsible
bidder, such contract shall be let, made and entered into
pursuant to and in accordance with section 66.29. This par
agraph shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."

Up to this time it is not difficult to follow the changes
made in the bill and determine* the exact effect of each
change. However, on June 1, 1945 the assembly adopted
amendment 1, A., the effect of which was to insert after
the words "public work" in the first sentence of the bill as
received from the senate, the words "of the kinds mentioned
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in section 66.29 (1) (c)" and the bill as thus amended was
later concurred in by the assembly. This amendment was
subsequently concurred in by the senate and thereafter be
came law in the form in which it now appears.

The difficulty in determining the proper meaning of sec.
59.07 (4) (c) arises out of the adoption of the assembly
amendment. Obviously the legislature had some purpose in
adopting such amendment, and in construing sec. 59.07
(4) (c) such purpose must be discovered, if possible, and
be given effect.

It is very obvious that by adopting said amendment the
legislature very definitely indicated that it did not intend
that this subsection provide that competitive bidding would
be required only in cases involving "public work/' for the
reason that the bill as received from the senate clearly so
provided but in such form was not acceptable to the assem
bly and the assembly amendment referred to was thereaf
ter adopted. It therefore becomes necessary to eliminate the
possibility that said subsection should now be construed to
require competitive bidding only where "public work" is
involved, which is the second possible construction referred
to in the opinion in XXXV Op. Atty. Gen. 88.

It also cannot be said that the legislature intended that
this subsection be construed to mean that competitive bid
ding is required in cases involving public work of the kind
mentioned in sec. 66.29 (1) (c), proposals for which are
required to be advertised for by some other provision of
law, for the reason that if such a construction were to be
adopted the legislature would in enacting said subsection
have accomplished exactly nothing. This subsection was
adopted following the case of Cullen v. Rock County, 244
Wis. 237, which held that under the law as it then existed,
there was no statute which required competitive bidding in
a case where a county proposed to ei*ect certain buildings.
In that case specific reference was made to sees. 59.07 (4)
and 66.29 (1) (b) and (c). It is reasonable to suppose that
sec. 59.07 (4) (c) was enacted to fill, in part at least, the
omission in the statutes made apparent by the Cullen case.

If sec. 59.07 (4) (c) were to be construed in this manner
suggested earlier in this paragraph the same result would
have to be reached as was reached in the Cullen case and
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the effect would be to write this subsection off the statute
book as a nullity, since there is no other statute which
would require competitive bidding. This of course cannot
be done, as the legislature obviously intended to accomplish
something by the enactment of this subsection by ch. 456,
Laws 1945.

The only remaining alternative is to construe this sub
section as meaning that all contracts for the construction,
execution, repair, remodeling or improvement of any pub
lic work or building or for the furnishing of supplies or
material of any kind whatsoever by a county, must be let
by competitive bidding as provided by sec. 66.29 where the
estimated cost exceeds $1,000, excluding the highway con
tracts therein mentioned. This is the only way effect can
be given to the assembly amendment to which reference
has been made. It treats the reference to sec. 66.29 (1) (c)
as one intended to describe the nature of the public work
referred to, which is in line with the language employed in
sec. 59.07 (4) (c). It is there provided at the outset "all
public work, of the kinds mentioned in section 66.29 (1)
(c)." In other words, sec. 66.29 (1) (c) should be re
ferred to to determine the various types or kinds of ac
tivity which are to be considered as falling within the
words "public work" as used in sec. 59.07 (4) (c), and by
referring to said sec. 66.29 (1) (c) it will be noted that
it includes "any contract for the construction, execution,
repair, remodeling, improvement of any public work, build
ing, furnisihng of supplies or material of any kind what
soever."

The fact that the contracts to which you refer arc to be
entered into by the board of trustees of a county institu
tion, appointed under sec. 46.18, would not justify disre
garding the requirements of sec. 59.07 (4) (c). An> re
pair on a county building, whether managed by a board of
trustees appointed under sec. 46.18 or not, would fall within
the designation "all public work, of the kinds mentioned in
section 66.29 (1) (c)" as construed herein, and where the
estimated cost exceeds $1,000 must be let by contract after
calling for competitive bids as provided by sees. 59.07 (4)
(c) and 66,29 (1) (c).
WET
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Bureau of Purchases—Lease of Office Space—The term
"contractual services" as defined by sec. 15.54 (4), Stats.,
which was sec. 15.26 (4) until renumbered by ch. 9, Laws
1947, does not include a lease of office space for state de
partments.

In leasing office space for state departments pursuant to
power granted by sec. 15.64 (1), which was sec. 15.37 (1)
until renumbered by ch. 9, Laws 1947, the director of pur
chases is not required to call for competitive bids irre
spective of the amount of rental called for by the lease.
Sec. 15.60 (1), which was sec. 15.33 (1) until renumbered
by ch. 9, Laws 1947, has no application in case of such a
lease.

May 22, 1947.
Francis X. Ritger,

Director of Purchases.

You ask two questions regarding the matter of leasing
office space for state departments as follows:

1. Do such leases fall within the term "contractual serv

ices" as defined by sec. 15.54 (4), Stats., which was sec.
15.26 (4), until renumbered by ch. 9, Laws 1947?

2. Where the total rental called for in a lease exceeds

$3,000, is the director of purchases required to call for
competitive bids in negotiating for and in entering into
such a lease for office space?

A lease of office space for state departments does not
fall within the term "contractual services" as defined by
sec. 15.54 (4), Stats., which was sec. 15.26 (4), until re
numbered by ch. 9, Laws 1947. We arrive at such conclu

sion by following the same line of reasoning as was ap
plied in an opinion to you dated February 25, 1947 appear
ing in XXXVI Op. Atty. Gen. 75.

The director of purchases is not required to call for
competitive bids in negotiating for and entering into leases
for office space for state departments irrespective of the
amount of rent called for in the lease. The authority of
the director of purchases to lease office space for state de
partments is specifically granted by sec. 15.64 (1) which
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was sec. 15.37 (1) until renumbered by eh. 9, Laws 1947.
The subsection referred to reads as follows:

"The director of purchases shall have power and it shall
be his duty:
"(1) To lease all quarters required for the performance

of the duties of state offices and officers outside of state-
owned buildings, subject to the approval of the governor."

The general rule is that competitive bidding is not re
quired in absence of an applicable constitutional provision,
statute, ordinance or other legislative requirement. 43 Am.
Jur. (Public Works and Contracts) § 24; Cidlen v. Rock
County, 244 Wis. 237. There is nothing in sec. 15.64 (1)
quoted above which requires the director of purchases to
call for competitive bids in leasing office space for state de
partments. The only other statute which we can find which
has a possible bearing on the question is sec. 15.60 (1)
which was sec. 15.33 (1) until renumbered by ch. 9, Laws
1947, and which reads in part as follows:

" (1) All materials, supplies, equipment and contractual
services except as otherwise provided herein, when the es
timated cost thereof shall exceed $3,000, shall be purchased
from the lowest responsible bidder, after due notice invit
ing proposals, except that stationery and printing shall be
let to the lowest bidder in all cases. * * *"

A lease for office space would not fall within the desig
nation "materials." Neither could it be classified as "sup
plies" or "equipment." The term "contractual services" is
defined by sec. 15.54 (4) which was 15.26 (4) until re
numbered by ch. 9, Laws 1947, and as already stated does
not include such a lease. We therefore advise you that sec.
15.60 (1) has no application in the case of a lease for
office space for state offices and there being no constitu
tional provision or other statute which requires competitive
bidding in case the director of purchases proposes to lease
such space, the director is not required to call for competi
tive bids in negotiating for and entering into such leases
irrespective of the amount of rental called for by the lease..
WET
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Counties—Public Assistance—Old-Age AssistaTice Lien—
Under sec. 49.26 (8), Stats., county pension director may
release old-age assistance lien so as to permit use of pro
ceeds from sale of realty for maintenance of recipient in
county asylum to which he has been committed.

May 23, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

You have inquired whether a county pension director
has the authority under sec. 49.26 (8), Stats., to release
an old-age assistance lien to provide for the recipient's
maintenance in a public institution. A specific instance is
called to our attention wherein a recipient of old-age as
sistance has been committed to a county asylum, his real
estate has been sold, and the county pension director has
been requested to release the lien and allow the guardian
to apply the proceeds of the sale to the ward's care in the
asylum. As we understand it from your letter the uni
versal practice in such instances has been to release the lien.

Sec. 49.26 (8) reads:

"When the county agency of the lienor county is satis
fied that collection of the amount paid as old-age assistance
will not thereby be jeopardized or that the release of the
lien in whole or in part is necessary to provide for the main
tenance of the beneficiary, his spouse, or minor children,
or incapacitated adult child, it may release the lien as to
all or any part of the real property of the beneficiary, which
release shall be filed in the office of the register of deeds
of the county in which the certificate is filed. The bene
ficiary, his heirs, personal representatives or assigns may
discharge such lien at any time by paying the amount
thereof to the treasurer of the proper county who, with
the approval of the county agency, shall execute a satisfac
tion which shall be filed with the register of deeds."

Where it has been judicially determined that mainte
nance of an old-age assistance recipient in a county asylum
is necessary we can see no good reason why the under
scored language of the statute quoted above is not di
rectly applicable, and you are so advised.

WHR
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Civil Service—Historical Society—Special research as
sistants appointed by state historical society are not in
cluded in the unclassified service under sec. 16.08 of the
civil service act but such positions may be filled under sec.
16.20 (3) relating to the filling of vacancies without ex
amination where exceptional qualifications of a scientific,
professional or educational character are required.

May 24, 1947.

Clifford Lord, Director,

State Historical Society.

You inquire whether it is necessary for the state his
torical society to proceed through the bureau of personnel
in filling its special research grants. These grants are for
one-year periods and are made only to specially qualified
academic personnel. No state funds are involved, payment
being made out of the income from private endowments
given the society for research purposes. These grants are
exactly analogous- to and competitive with research fellow
ships granted by the university of Wisconsin, which fellow
ships are filled without recourse to the bureau of personnel.
The incumbents receive no tenure as the appointments are
for one year only and no retirement benefits are involved.

In recent years these appointments have been filled under
the exemption provided in sec. 16.20 (3), Stats., upon the
recommendation of the society. While no difficulties have
arisen as a result of this procedure and the personriel board
has always accepted the scciety's recommendations, it is
deemed desirable to ascertain whether or not the present
procedure is necessary.

In approaching the answer to this question we wish to
acknowledge our indebtedness to you for your research in
tracing the history of the employment of the society's staff.
It appears that the staff has been largely paid by the state
from the outset. The first employes,—corresponding secre
tary, 1854-1909; librarian, 1865-1909; and assistant li
brarian, 1881-1909, were paid entirely by the state. At the
present time, with the exception of part time student help
and research assistants as above noted, every employe is



238 Opinions of the Attorney General

paid by the state, although at times all or part of the sal
aries of several individual staff members have had to be
paid from private funds as in 1931 when the state appro
priation was cut. From a casual examination of the rec
ords it appears that janitorial and secretarial positions
were under civil service from the beginning of the civil
service law but that the library staff in any library main
tained wholly or in part at state expense was in the un
classified service (Laws 1905, ch. 363, sec. 8) as was "the
professional staff, including apprentices and research work
ers in any library maintained wholly or in part at state
expense" (Laws 1921, ch. 243, sec. 1) and "the professional
staff, including the superintendent, librarians, apprentice
librarians and research assistants in any library or mu
seum maintained wholly or in part at state expense" (Laws
1929, ch. 465, sec. 2). In 1931 the unclassified service was
largely abolished, although a bill. No. 142, S., has been in
troduced in the 1947 legislature to reinstate the director,
head librarian and museum head in the unclassified service.

The state historical society of Wisconsin is a private cor-
" poration for a public purpose. See State ex rel Wisconsin
Dev. Authority v. Dammann, 228 Wis. 147, 172. It was
chartered by the legislature on March 4, 1853 (Laws 1853,
ch. 17) to "have perpetual succession with all the faculties
and liabilities of a corporation." Its constitution states that
"its financial and personnel activities are conducted in ac
cordance with state law" (Art. I). It is a trustee of the
state and holds all of its property for the state (sec. 44.01,
Stats.). It is governed by a board of curators, of which the
governor, secretary of state, and state treasurer are ex
ofhcio members (sec. 44.01).

The fact that from time to time there has been special
legislation, as above noted, excepting from the classified
service certain members of the professional staff and that
at the present time there is a bill pending in the legislature
to place the director, chief librarian, chief curator and re
search specialists of the society in the unclassified service
would seem to indicate a legislative intent that employes
of the society are deemed to be in the classified service of
the state except as specifically exempt therefrom.
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Sec. 16.08 relating to civil service classifications pro
vides :

"(1) CLASSES. The civil service is divided into the un
classified service and the classified service.
"(2) UNCLASSIFIED SERVICE. The unclassified

service comprises positions held by:
. "(a) All officers elected by the people.
"(b) All officers and employes appointed by the gov

ernor whether subject to confirmation or not, unless other
wise provided.
"(d) All presidents, deans, principals, professors, in

structors, research assistants, librarians and other teach
ers, as defined in section 42.20, in the university, state
teachers colleges. Stout institute and the Wisconsin insti
tute of technology.
"(f) All legislative officers.
"(3) CLASSIFIED SERVICE. The classified service

comprises all positions not included in the unclassified
service."

It will be noted that the only research assistants in the
unclassified service are those employed in the university,
state teachers colleges. Stout institute and the Wisconsin
institute of technology (sec. 16.08 (2) (d)). If the legis
lature had intended research assistants of the state his
torical society to be placed in the unclassified service it
could easily have so provided in sec. 16.08 (2) (d) and
its failure to do so gives occasion to apply the rule of stat
utory construction that the expression of the one results
in the implied exclusion of the other—expressio unius est
exchisio alterms.

Sec. 16.20 (3) provides:

"In case of vacancy in a position in the competitive divi-'
sion where peculiar and exceptional qualifications of a sci
entific, professional, or educational character are required,
and upon satisfactory evidence that for specified reasons
competition in such special case is impracticable, and that
the position can best be filled by the selection of some des
ignated person of high and recognized attainments in such
qualities, the board upon recommendation of the director
may suspend the provisions of the statute requiring com
petition in such case, but no suspension shall be general
in its application to such place, and all such cases of sus
pension shall be reported in the biennial report of the bu
reau with the reasons for the same."
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In the absence of an exemption from the classified service
under sec. 16.08 (2) (d) or otherwise, it would appear
that you should continue to make the research grants under
sec. 16.20 (3) in cooperation with the bureau of personnel.
WHR

Appropriations and Expenditures—Motor Vehicle De
partment—Radio System—If Bill 291, S. is enacted into law
the authority of the motor vehicle department to continue
to operate and maintain a system of radio communication
or to construct additions to existing facilities will depend
upon a specific appropriation of monies for that purpose
by the legislature.

June 2, 1947.
B. L. Marcus, Commissioner,

Motor Vehicle Depai'tment.

You request my opinion whether it will be necessary for
the legislature to provide a specific appropriation under
sec. 20.052, statutes, for the construction, maintenance and
operation of a radio communications system by the motor
vehicle depai-tment, if Bill No. 291, S. is enacted into law.

Bill 291, S. reads as follows:

_ "Payments from the appropriations made by this sec
tion shall be made only on the order of the motor vehicle
department. No expenditure shall be made from any ap-
-propriation in this section for the installation, operation or
maintenance of a radio system to be used in connection with
the execution of the functions of the motor vehicle depart
ment unless a specific appropriation has been made for that
purpose."

Heretofore you have constructed, operated and main
tained a system of radio communication in the execution
of the functions of your department under chapters 85, 110
and 194 of the statutes out of your general appropriation.
The general appropriation under which you are now oper
ating provides, so far as is material here:
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"20.052 * * * There is appropriated from the state high
way fund to the motor vehicle department:
"(1) On July 1, 1945, $966,450, and annually, beginning

July 1, 1946, $841,300 for the execution of its functions
under chapters 85, 110 and 194.

"(5) Payments from the appropriations made by this
section shall be made only on the order of the motor ve
hicle department."

I rendered an opinion to the senate on May 13, 1947
(XXXVI Op. Atty. Gen. 204) upon a related question, in
which it was incidentally stated:

"* * * In the event of the passage of Bill 291, S. * * *
the [motor vehicle] department would have no funds for
the operation or maintenance of its existing equipment
and accordingly would have to discontinue such operations."

I reaffirm that conclusion in answer to your specific ques
tion. Your authority under the statutes as now written
to allocate such portion of your general appropriation as
in your sound judgment and discretion may be necessary for
the construction, operation and maintenance of a system
of radio communication would be terminated by the pro
posed statute unless an appropriation were made which
specifically provided that the amount thereof be allotted
to your department for that purpose. The language of Bill
No. 291, S. is so clear that the application of rules or prin
ciples of statutory construction is unnecessary.
SGH
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Coroner—Jurors* Fees—Mileage—Coroner's jurors are
not entitled to any compensation for their services since
the amendment of sec. 366.14 by ch. 198, sec. 10, Laws 1945.
Coroner on a fee basis is entitled to mileage provided by

sec. 366.14 notwithstanding the fact that the county fur
nishes free transportation in a county owned automobile.

June 2, 1947.

Frank G. Loeffler,
District Attorney,

Wausau, Wisconsin.

You have submitted two questions with reference to cor
oner's inquests.
The first question is "whether the compensation to be

paid coroner's jurors is payable at the rate of $2 per day
or $4 per day." Until the enactment of ch. 198, Laws
1945, sec. 366.14, Stats. 1943, provided in part as follows:

"The compensation of jurors and of constables and wit
nesses at such inquest shall be the same as is allowed for
like services in justice court."

Under that statute the jurors would be paid at the rate of
$2 per day, since that is the compensation of jurors in
justice court. However, the quoted sentence was deleted
from sec. 366.14 by Laws 1945, ch. 198, sec. 10, and a
careful search of the statutes fails to disclose any other
provision for payment of compensation to coroner's jurors.
It is of course the general rule that one claiming compen
sation out of a public treasury must show clear statutory
authority for its payment. At common law neither cor
oners, their jurors nor witnesses were entitled to any com
pensation or mileage for their services. 18 C. J. S. 304—
Coroners § 28. Accordingly, coroner's jurors are entitled
only to such compensation as is authorized by statute. 18
G. J. S. 307—Coroners § 28.
The statutes providing for payment to jurors in justice

courts and in courts of record make no reference what

ever to coroner's jurors and hence have no application
thereto. It is therefore clear that coroner's jurors are not
entitled to any fees or mileage for their services.
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Your second question is whether, when the county pro
vides transportation to the coroner in a county owned car,
he is nevertheless entitled to his mileage as prescribed in
sec. 866.14 which provides as follows:

"The sole compensation of the coroner and deputy cor
oners for taking inquest or making an investigation to d^
termine the necessity to take inquest shall be $8 for each
day and ?4 for each half day actually and necessarily re
quired for the purpose, and 10 cents for each mile actiiaXly
and necessaTily traveled in performing such duty j provided,
that any coroner or deputy coroner may be paid an annual
salary and allowance for traveling expenses to be estab
lished by the county board pursuant to section 59.15 which
shall be in lieu of any and all fees, per diem, compensation
for services rendered."

I assume from your question that the coroner of your
county is on a fee basis as provided in the first clause of
the above statute.

The question asked is one of considerable difficulty. If
the 10 cents per mile is compensation to the coroner, he is
obviously entitled to it. If it is a reimbursement for the
cost of transportation, then it may well be argued that
since the county furnishes the transportation free it is un
der no obligation to reimburse the coroner for costs which
he did not incur. It is my opinion that the mileage allow
ance is not intended solely to reimburse the coroner for the
cost of transportation for the following reasons.
The courts have had considerable difficulty with this

question. Some have held that a mileage allowance is in
tended as a reimbursement for the expenses of traveling
and that although an officer may by traveling in a lower
style save something out of the flat allowance, neverthe
less that is not intended and therefore the saving cannot
be regarded as a fee, charge or emolument of his office.
U. S. V. Smith, (1895) 158 U. S. 346. But it also appears
that if the mileage is deemed to be a reimbursement for
travel expense, it covers not only the actual cost of trans
portation but also meals and lodging procured along the
way. State v. Clausen, (1927) 142 Wash. 450, 253 Pac. 805,
807. See also Power v. Choteau County Comm'rs., (1887)
7 Mont. 82, 14 Pac. 658.
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On the other hand, it has been held that it is not unusual
to make large mileage allowances "to eke out the compen
sation of officers." Marioneaux v. Cutler, (1907) 32 Utah
475, 91 Pac. 355, 359. And in that sense so much of the
mileage allowance as may be saved by the officer constitutes
compensation. Reed v. Gallet, (1931) 50 Ida. 638, 299 Pac.
337, 338.

In Indiana it has been held that a sheriff's mileage is
not a reimbursement of expense at all, but is a fee which he
must turn in to the county treasury when he is compen
sated on a salary basis. Smith v. State, (1907) 169 Ind.
260, 82 N. E. 450, 452; Roberts v. Board of Comm'rs. (Ind.
App. 1912) 99 N. E. 1015, 1018.

At any rate, the mileage includes the cost of travel and
an officer who is allowed mileage at a flat rate cannot be
reimbursed for his actual expenses incurred. Richardson v.
State, (1902) 66 Oh. St. 108, 63 N. E. 593, 594. In that
case the supreme court of Ohio said that the term "mileage"
"is defined in the Century Dictionary as 'payment allowed
to a public functionary for the expenses of travel in the
discharge of his duties, accoi-ding to the number of miles
passed over.' The same definition substantially is found in
Bouvier's and other law dictionaries."

Whether the mileage allowance is intended solely to re
imburse expenses of travel or includes also some element

of compensation to the officer must be determined in the

light of the conditions existing when the law was enacted.
State V. Clausen, (1927) 142 Wash. 450, 253 Pac. 805, 807.

Clearly an allowance of 25 cents a mile could not be
justified on the basis solely of reimbursement for expenses
and would have to be deemed intended in part as compen
sation. Under conditions existing today, even 10 cents per
mile is clearly excessive if regarded as reimbursement for
the cost of transportation alone, and probably was so in
1885 when it was first allowed to justices of the peace for
conducting inquests.

By ch. 240, Laws 1885, it was provided that justices of
the peace should receive $4 per day and 10 cents a mile
for conducting inquests, "which shall be in lieu of all other
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compensation." Coroners were inserted into the statute by
sec. 4877a, Stats. 1898 (now sec. 366.14). The statute was
amended by Laws 1905, eh. 814, sec. 4 to read:

"The sole compensation of justices of the peace and cor
oner for taking inquest shall be four dollars for each day
and two dollars for each half day actually and necessarily
required for the purpose and ten cents for each mile actu
ally and necessarily traveled in performing such duty.
* * *" (Omitting the clause "which shall be in lieu of all
other compensation.") (New matter in italics.)

The history of the statute therefore indicates that the
10 cents per mile allowance was considered by the legis
lature to constitute "compensation." Undoubtedly it was
intended to include also the cost of transportation and other
necessary expenses of travel.
For the foregoing reasons it is clear that by furnishing

free transportation the county does not give to the cor
oner an adequate quid pro quo for his 10 cent mileage. To
deny him the mileage merely because he accepted free trans
portation from the county would deprive him of so much
of the mileage allowance as would otherwise be available
for meals and lodging necessarily incurred by him in the
course of his duties, as well as that part of the 10 cents
which he could save to "eke out his compensation." You
are therefore advised that the coroner is entitled to mile
age notwithstanding the fact that transportation is fur
nished him by the county.
WAP
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Taxation—Income Tax Apportionment—Statutes—Con
struction—Provision in sec. 71.18 (4), Stats., for deduc
tion of claim for overpayment of income tax distribution in
the apportionment next following the allowance thereof is
directory only and deduction may be made in subsequent
apportionment.

June 2, 1947.

Wisconsin Department op Taxation.

You have requested an opinion as to whether in sec.
71.18 (4), Stats. 1945, relating to the return of overpay
ment of income tax distributions to counties, cities, towns
and villages, the language that if a claim therefor is not
paid collection thereof shall be effected by your depart
ment deducting it from "the June 1 apportionment of in
come taxes nearest following the allowance of the adjust
ment," limits your authority to the next apportionment or
is directory only.

The inquiry is occasioned by the fact that on October 1,
1945 you approved a claim by town A against city B. The
town has been unsuccessful in getting city B to pay the
claim so in February of this year requested you to effect
collection by making deduction under sec. 71.18 (4), Stats.
If this language limits your authority, then you were re
stricted to making the adjustment from the June 1, 1946
apportionment and cannot do so in this year's apportion
ment.

As suggested by you a claim might be allowed late in
May of a year and there would not intervene thereafter
sufficient time to determine that the debtor county, city,
town or village would not voluntarily pay it before the
June 1 apportionment of that same year. Also there is al
ways the possibility of omission of the deduction in an ap
portionment through error. The language of the statute in
providing for such deduction "in the event that such over
payment has not been settled or paid voluntarily" would
seem to indicate that such voluntary payment is expected
and this method of collection by deduction is provided only
to take care of the situation where the matter is not taken
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care of by voluntary payment between the parties, thereby
assuring correct distribution. This method of collection was
intended as a benefit to the claimant unit and not as a re

striction on it. That the purpose thereof was the providing
of an effective means of assuring collection of overpay
ments is shown by the next to the last sentence in the sub
section which provides that if the initial deduction or with
holding is not sufficient so there is still a balance due, then
you shall continue to "withhold all or a part of the appor
tionment due on each succeeding June 1 until the balance
of the overpayment has been adjusted."
There is no universal test by which it can be determined

whether a statutory provision is mandatory or directory.
However, in State v. Industrial Comm., (1940) 233 Wis.
461, 289 N. W. 769, our court said;

"* * * as a rule a statute prescribing the time within
which public officers are required to perform an official
act is merely directory, unless it denies the exercise of
power after such time, or the nature of the act, or the stat
utory language, shows that the time was intended to be a
limitation.* ♦ *" (p. 466)

and then quoted with approval from Appleton v. Outagamie
County, (1928) 197 Wis. 4, 220 N. W. 393, as follows:

"* * * when there is no substantial reason why the thing
by statute required to be done might not as well be done
after the time prescribed as before; no presumption that
by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating
to the same subject matter, indicating that the legislature
did not intend that it should rather be done after the time
prescribed than not done at all,—^the courts will deem the
statute directory merely.'"

In 50 Am. Jur. 57 it is said:

"* » * On the other hand, where a construction which
would impose an absolute duty would clearly militate
against the interest of those in whose interest the law was
enactei the courts will construe the law as permissive
merely. Moreover, the rule favoring the construction of a
statute as mandatory, where the power or duty to which
it relates is for the security and protection of private rights
of third persons, has been regarded as having no applica-
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tion to a case involving a person having no legal right to
be protected and enforced by such construction. To call for
an interpretation of the statute as mandatory, the protec
tion must be substantial, and must be intended as a guard
of rights or property."

It is well said in Sutherland on Statutory Construction,
at page 575;

"* * * Unless a fair consideration of a statute, directing
the mode of proceeding of public officers, shows that the
legislature intended compliance with the provision in re
lation thereto to be essential to the validity of the proceed
ing, it is to be regarded as directory merely. Those direc
tions which are not of the essence of the thing to be done,
but which are given with a view merely to the proper, or
derly and prompt conduct of the business, and by the fail
ure to obey which the rights of those interested will not
be prejudiced, are not commonly to be regarded as man
datory; and if the act is performed, but not in the time
or in the precise mode indicated, it will still be sufficient,
if that which is done accomplishes the substantial purposes
of the statute."

An interpretation of the language in question as a lim
itation instead of as directory in nature would be contrary
to the purpose of the subsection, which was to provide a
sure means of return of overpayments, and would make
this statute operate against the interest of the county, city,
town or village properly entitled to the amount involved
and in whose interest this provision is designed. It is
therefore our opinion that the language in question is di
rectory only and that you may make proper deduction in
a succeeding apportionment.
HHP
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Prisons and P^nsoners—Prison Labor—Good Time Credit
—Prisoner committed to county jail at hard labor who per
forms services around the jail and court house such as cut
ting the lawn, shoveling snow, etc., is entitled to good time
credit of one-fourth of his sentence under sec. 56.08 (4),
Stats. This statute applies whether or not the prisoner has
dependents.

June 2, 1947.

Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You request an opinion on the following question:

"A question frequently arises as to whether or not pris
oners committed to the county jail and who perform cer
tain services around the jail and court house, such as cut
ting lawn, shoveling snow, etc., are entitled to be credited
with one-fourth of the time of their sentence, as set out
in section 56.08 (4) of the Wisconsin statutes."

You state that it is clear that if such prisoner has de
pendents and is under contract of employment he is en
titled to this credit, but you express a doubt as to whether
the same applies where the prisoner has no dependents or
his dependents are not . in need and the services are such as
are described in your above quoted question.
The statute involved, sec. 56.08, is known as the Huber

law. Subsection (1) provides in part as follows: "Any per
son convicted of any offense and sentenced to imprison
ment in the county jail or in a workhouse or house of cor
rection in counties where such institutions may exist, shall
be committed to hard labor," but the court may order all or
part of the imprisonment to be in actual and ordinary con
finement. "Every such prisoner, for such period of time
as he may have been sentenced to hard labor, shall be re
quired to do and perform any suitable labor provided for
by the sheriff anywhere within said county."

It follows that the law applies to anyone sentenced to the
county jail, unless the court expressly orders otherwise at
the time of sentencing. XXVIII Op. Atty. Gen. 71.
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Subsection (6) as amended by Laws 1945, ch. 185, sec. 5,
provides in part: "A single pjnsoner without dependents
shall be entitled to his earnings less a charge for such
housing and meals, if any, as may be furnished him." This
shows that the statute applies to persons without depend
ents as well as to those with dependents, in accordance with
an earlier opinion rendered by this office. XXIV Op. Atty.
Gen. 380.

Under subsec. (5) the sheriff has a duty to make written
contracts, subject to the approval of the court, for the em
ployment of all such prisoners "if not employed in doing
work for the county." Subsection (6) provides in part that
"if the prisoner worked for the county the sheriff shall is
sue and deliver * * * an order on said county, for an amount
equal to one dollar per day for the number of days of such
labor." Subsection (4) provides in part as follows: "Every
prisoner employed under the provisions of this section who
shall perform faithfully all the duties assigned to him shall,
for willingness, industry, and good behavior in such per
formance, be credited with one-fourth of the time of his
sentence."

The prisoner referred to in your letter was, I assume,
committed to hard labor. The sheriff had a duty to furnish
him with such labor and pursuant to that duty employed
him in working around the jail and court house, which
would be work for the county for which he would be en
titled to payment at the rate of $1 per day. The prisoner
was therefore "employed under the provisions of this sec
tion" and performed faithfully all the duties assigned to
him. He is therefore clearly entitled to the diminution of
his sentence for good behavior as provided in the statute.
WAP
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Landlord and Tenant—Public Welfare Department—
Sec. 45.25, Stats., does not authorize perpetually renewable
lease of Wisconsin memorial hospital to federal govern
ment.

June 2, 1947.

A. W. Baylby, Director,
State Department of Public Welfare.

You have called to our attention a certain lease entered
into by* the state board of control and the United States
of America in 1936 whereby the board leased to the federal
government the Wisconsin memorial hospital apparently
pursuant to sec. 45.25 (4), Stats., which then read substan
tially as it does now. This lease was originally for the term
beginning January 1, 1937 and ending June 30, 1937 and
it contained a paragraph reading as follows:

"5. This lease may, at the option of the Government, be
renewed at an annual rental of ONE DOLLAR ($1.00)—
and otherwise upon the terms and conditions herein speci
fied, provided notice be given in writing to the Lessor at
least one month before this lease would expire; Provided
that no renewal thereof shall extend the period of occu
pancy of the premises beyond the day of (Renewable in
definitely) ."

The state department of public welfare has notified the
veterans administration that it is interested in the re-

acquirement and use of the property and may want to dis
continue the lease as of July 1,1947. The veterans adminis
tration has elected to stand on the provisions of paragraph
5 of the lease quoted above and has indicated that it de
sires to continue occupancy of the hospital for a period of
at least a year from July 1, 1947.
We are asked whether the state must consent to the re

newal of the lease indefinitely if the veterans administra
tion so desires.

On January 10, 1936 this office rendered an opinion to the
state board of control to the effect that under sec. 45.25,
Stats., the state board of control could enter into a leasing
arrangement with the federal government for the use of
the Wisconsin memorial hospital in caring for veterans
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eligible for treatment there. XXV Op. Atty. Gen. 12. How
ever, we were careful to state at page 14:

"We, of course, do not want to be understood as placing
our approval upon any particular lease in advance of an
opportunity to examine the same."

So far as we know this lease was never submitted to us
for examination and approval and it is unlikely that we
would have approved any lease of state property for $1 a
year with a provision for indefinite renewal.

Aside from the fact that it is highly questionable that the
legislature ever intended to authorize any such type of lease
in enacting sec. 45.25, there is the cardinal principle that
in the creation of terms for years the term must be cer
tain, that is, there must be certainty as to the commence
ment and duration of the term. 32 Am. Jur. 77. In Norman

et al. V. Morehouse et al. (1922, Tex. Civ. App.), 243 S. W.
1104, the agreement was that the defendants should have
a lease on the premises in question so Icng as either of the
defendants engaged in the business of making and repair
ing harnesses, shoes, etc. It was held that where a lease
for years is to be made good by reference, the reference
ought to be to a thing that has expressed certainty at the
time the lease is made and not to a possible or casual cer
tainty and that since the reference was to an event that
had no certainty at the time of the contract the defendants'
tenancy would be terminable at the will of the lessor. See
also 1 Tiffany, Landlord & Tenant, 57 and following, to the
effect that the duration of the term must appear with cer
tainty from the lease creating it and that otherwise it is
insufficient to create a term of years and the person en
tering thereunder will be either a tenant at will or a pe
riodic tenant.

In view of the fact that the lease contemplates annual

terms at a rental of $1 each it would appear that this lease
may be considered as creating a periodic tenancy on a year
to year basis and that at the election of the state the same

might be terminated at the end of any annual period. If,
on the other hand, it were regarded as creating merely a
tenancy at will such tenancy might be terminated in the
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manner provided by sec. 234.03 by giving at least 30 days'
notice in writing to the tenant requiring removal from the
premises.
In any event you are advised that in the absence of lan

guage in the lease evidencing intention to convey a free
hold estate to the federal government the lease is not to be
construed as a perpetually renewable one because to do so
woud result in violence to the principle that the lease must
have certainty as to duration either by its terms or by ref
erence to some collateral fact or event having in itself cer
tainty as regards duration or time of happening.

WHR

Banks and Banking—Banking Commission—Retirement
of Debentures—Under existing statutes the banking com
mission has no power to compel a state bank to retire de
bentures issued by it.

June 3,1947.

Banking Commission of Wisconsin.

Attention James B. Mulva, Chairman.

You advise us as follows: The banking crisis of 1933

gave rise to the enactment of the federal deposit insurance
law. 48 Stat. at Large 168, 969. This was but a temporary
measure and it set up a temporary federal deposit insur
ance fund. The Federal Deposit Insurance Corporation was
set up and a permanent fund established by enactment of
the banking act of 1935 (49 Stat. at Large 684) effective
August 23, 1935.
In 1933 and 1934 many state banks were required to

obtain additional capital. Such capital was obtained from
the Reconstruction Finance Corporation and others who
purchased from the bank certain obligations of the bank
denominated debentures. The debentures purchased by the
Reconstruction Finance Corporation were in some cases

called "A" debentures and those purchased by others were
commonly referred to as "B" debentures. The "B" deben-
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tures were by their terms subordinate in all respects to
the "A" debentures. See In re Farmers Bank of Lone Rock,
248 Wis. 269.

You have also furnished us with a copy of a form of a
"B" debenture. Among other things it is provided that such
"B" debenture is payable only out of earnings. Provision
is also made for the creation of a sinking fund for the re
tirement of the "B" debentures out of net profits and for
their retirement as therein provided when the sinking fund
reaches a certain size.

The banking act of 1935 inserted a provision into the
federal deposit insurance law not contained in the previous
law (12 tJSCA, § 264(v) (4)) which provides inter alia
as follows:

"Unless, in addition to compliance with other provisions
of law, it shall have the prior written consent of the Cor
poration, * * * no insured State nonmember bank (except
a District bank) without such consent shall reduce the
amount or retire any part of its common or preferred cap
ital stock, or retire any part of its capital notes or deben
tures."

The term "District bank" is defined as any state bank
operating under the code of law for the District of Columbia
so the foregoing exception would not apply here. 12 USCA,
§ 264 (c) (3).
You further advise that at the present time there are a

number of state banks which are now members of the Fed
eral Deposit Insurance Corporation and which still have
debentures outstanding which they wish to retire, but that
the Federal Deposit Insurance Corporation will not consent
to the retirement of any debentures issued prior to 1935.
You also state: "From our viewpoint, these debentures
are not necessary and should be retired because they are
causing an additional financial burden which is unneces
sary, most of them bearing interest at the rate of 3 per
cent."

You ask our opinion on the following question: Can the
Federal Deposit Insurance Corporation keep a bank from
retiring debentures taken prior to the enactment of 12
USCA, § 264 (v) (4) when the Wisconsin banking com-



Opinions of the Attorney Gei^eral 255

mission is of the view that the assets of said bank are
sound and its management is of the best?

The foregoing presents a number of legal questions. The
only questions that we can see which involve the banking
commission and which are therefore the only questions on
which we can properly give an opinion are: (1) What
right has the banking commission to compel a state bank,
such as referred to in your iiiquiry, to retire the debentures
therein mentioned; and (2) if the banking commission has
such power, what would be the result in event the commis
sion ordered the bank to retire its debentures when the Fed
eral Deposit Insurance Corporation, acting pursuant to the
provisions of 12 USCA, § 264 (v) <4), refuses to gi*ant its
consent to such retirement.

The banking commission is, ol course, an administrative
body. As such it has only such power as is expressly
granted to it by statute or as may necessarily be implied
from express powers granted. Amencan Brass Co. v. State
Board of Health, 245 Wis. 440 at 448. We have been unable
to find any statute which gives the commission power to
compel a state bank to retire debentures issued by it. The
only statute which you have referred to is sec. 220.075 and

it is plain that this section does not confer such power.
This section fixes a minimum ratio which the capital of a
bank must bear to deposits, and in event the ratio falls
below that fixed by this section for a certain period it re
quires that capital or surplus be increased so as to bring
the ratio between capital and deposits over the minimum
within one year after receiving notice from the banking
commission. There is nothing in this section that provides
for a reduction of capital in event the ratio exceeds the
minimum fixed therein, whether by order of the commis
sion or otherwise. We therefore advise you that under the
statutes of this state as they now exist the banking com
mission has no power to compel a state bank to retire de
bentures issued by it. This makes it unnecessary to answer
the second question referred to.

In event a bank desires to retire debentures issued by it
and cannot obtain consent from the Federal Deposit Insur

ance Corporation, any resulting controversy would be one
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between the bai,k and the corporation and hence is one on
which we cannot furnish an opinion. XXXV Op. Atty. Gen.
175. Should such a situation arise and the bank involved

desire to be advised as to its legal rights, if any, it should
consult its own attorney and be guided by his advice.
WET

Automobiles and Motor Vehicles—Licenses and Permits
Motor Vehicle Dealer-—Under facts stated the purchase of
motor vehicles is held to constitute the purchaser a "motor
vehicle dealer" as defined bj" sec. 218.01, Stats., and ac
cordingly subject to the hv-^sing provisions of that section.

June 4, 1947.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You ask my opinion on the following two questions:
1. Is an individual who purchases automobiles in the

state of Wisconsin as a representative (agent) of an out
of state dealer in motor vehicles subject to the provisions
of sec. 218.01, Stats.?

2. Is an individual who purchases motor vehicles in Wis
consin for resale outside the state on his own account and

not for others, as a business, subject to the provisions of
sec. 218.01, Stats.?

Section 218.01 (2) (a) provides in part as follows:

"No motor vehicle dealer * * * shall engage in business
as such in this state without a license therefor as provided
in this section. * * *"

Section 218.01 (1) (a) defines a "motor vehicle dealer"
to be

"(a) * * * any person, firm or corporation, not excluded
by paragraph (b) of this subsection who:
"1. For commission, money or other thing of value, sells,

exchanges, buys or rents, or offers or attempts to negotiate
a sale or exchange of an interest in motor vehicles; or.
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"2. Who is engaged wholly or in part in the business
of selling motor vehicles whether or not such motor ve
hicles are owned by such person, firm or corporation.
"(b) The term 'motor vehicle dealer' does not include:
"1. Receivers, trustees, administrators, executors, guard

ians or other persons appointed by or acting under the
judgment or order of any court; or
"2. Public officers while performing their official duties;

or

"3. Employes of persons, corporations or associations
eniunerated in subdivisions 1 and 2 of this paragraph, when
engaged in the specific performance of their duties as such
employes.
"4. Sales finance companies or other loan agencies who

sell or offer for sale motor vehicles repossessed or fore
closed by them under terms of an instalment contract, or
motor vehicles taken in trade on such repossessions."

The only facts furnished to me are contained in the stated
questions. The form of these questions implies, and I so
assume for the purpose of this opinion, that excepting the
fact that the motor vehicles are disposed of outside the
state, all the elements are present which would otherwise
subject the individual involved to the licensing requirements
of ch. 218, Stats. For example, it is assumed that the pur
chase transactions are "for commission, money or other
thing of value." It is further assumed that the individual
in question purchases the motor vehicles from private own
ers, as distinguished from buying from duly licensed motor
vehicle dealers. It is further assumed that the individual
in question is not in any of the classes of persons excluded
by paragraph (b) of subsec. (1) quoted above.
I am of the opinion that the individual described in both

questions is a "motor vehicle dealer" as defined in sec.
218.01 (1) (a), as quoted above, and is subject to the re
quirements of sec. 218.01 (2) (a) also quoted. By the plain
language of the definition, any one of the acts enumerated
is sufficient to render the individual in question a dealer.
The acts are enumerated disjunctively. The acquisition of
motor vehicles by purchase is sufficient to make the pur
chaser a dealer, in the statutory sense, without showing
how the same were disposed of. Nor does the statute except
from its terms any person acting in a representative or
agent capacity for an out of state principal. This is a reg-
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ulatory statute within the police power of the state to en
act. The conduct of the person dealing* with the Wisconsin
public is the subject of the regulation. It is the possible
injury to the public in such transactions that is sought to
be prevented by regulatory measures under the licensing
law in question. The out of state principal is beyond the
regulatory control of the state of Wisconsin. The agent is
within its borders and amenable to its laws in the trans
action of this kind of business.

Since it is the act of buying motor vehicles which con
stitutes the individual in question a dealer, it is unnecessary
to consider the difference between the methods of disposi
tion of the vehicles outside the state. They are immaterial
to my conclusion.
SGH

Schools and School Districts—Counties—Insurance—
County Normal Schools—Joint county rural normal school
board under sec. 41.42, Stats. 1945, is without authority to
determine that the school property be insured in the state
insurance fund under sec. 210.04, Stats. 1945. Such prop
erty is owned by the respective counties and the interest of
each is only insurable in said fund the same as other prop
erty of such, county.

June 5, 1947.
Morvin Duel,

Commissioner of Insurance.

The board of the Racine-Kenosha rural normal school
at Union Grove has indicated its desire to insure the school
properties in the state insurance fund under sec. 210.04,
Stats., and you request our opinion as to whether the pas
sage of a resolution to that effect by such board is sufficient
to authorize such insurance.

This joint county noiTnal school exists and is operated
under the provisions of sec. 41.42, Stats. 1945. The site was
purchased and the buildings erected with monies appro-
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priated by the two interested counties and are now owned
by them in common. Each county has an undivided interest
therein. There is no rural normal school or joint county
normal school district which, as in the case of other school
districts, exists as a separate or independent governmental
unit. Title to the property thus is clearly in the respective
counties as the owners thereof.

As respects the interest of each of the counties in the
property the situation is the same as where an asylum,
sanatorium, poor farm, etc. is operated by a committee,
board of trustees, etc. of the county. There is no separate
corporate entity independent of the county. Each board,
committee, etc. is but an agency of the county, and as
pointed out in XXX Op. Atty. Gen. 405, such governing
board, committee or officer in charge, under whose super
vision the institution or activity is operated or carried on,
is not authorized under sec. 210.04, Stats, to make the de
termination that the properties shall be insured in the state
insurance fund.

Accordingly, in order for the interest of Racine county
in this joint county normal school property to be insurable
in the state insurance fund it would be necessary that the
county board of Racine county take proper action. How
ever, the county board could not take action to have only
the interest in the school property so insured but would
have to take action to insure the county property generally
in such fund. It is our opinion that no such general action
having been taken by the county board of Racine county
the interest of that county in the property is not presently
insurable in the state fund.

You advise that Kenosha county has, however, taken ap
propriate action to insure its property in the state fund.
That being true, then the interest of Kenosha county in
the school property is insurable only in the state fund and
may not be insured by the county in private insurance com
panies.
HHP
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Constitutional Law —Legislature—Municipalities—Im
pairment of Contracts—Bin No. 391, A. would probably be
held invalid if enacted into law.

June 5, 1947.

The Honorable The Assembly.

Your Eesolution No. 28, A. requests an opinion upon the
constitutionality of Bill No. 391, A. should it be enacted
into law.

That bill provides in brief that any contractual restric
tion on the use of subdivided lands may be continued be
yond the contract expiration date by i*esolution of the gov
erning body of any town, city or village where the lands
are located, upon a petition signed by a majority of the
owners of the land affected; and that upon the enactment
of such resolution and its filing in the office of the register of
deeds the restriction shall continue for the same length
of time as was provided in the original contract by which
it was created. The bill apparently contemplates that such
a resolution will give the restriction only the force of a
contract rather than of a law, since no penalty is provided
for a violation. It would appear that a restriction con
tinued by resolution could be enforced only in the same
manner as it was enforceable prior to the enactment of
the resolution.

The practical effect to be accomplished by such a law
would be to give a restriction the same force and effect
when adopted by the governing body of the town, city or
village as it would have if agreed upon voluntarily between
all of the parties affected. It would impose upon the mi
nority property owners not signing the petition the obliga
tion of a contract to which they did not agree.
One of the principal objections to Bill No. 391, A. as ap

plied to existing subdivisions is that it violates the provi
sion of art. I, sec. 10 of the Unied States constitution which
provides: "No state shall * * * pass any * * * law impair
ing the obligation of contracts."

The restrictions which are incorporated in deeds for
the protection of property owners in any given plat are
generally covenants running with the land and a part of
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the contractual rights of the owner derived from his vendor
and enforceable mutually by all the property owners.
Such contract by its terms is generally drawn to run fcr

a specified period. Any attempt by governmental action to
allow certain of these owners to extend the term of the

contract even though such extension be sanctioned by the
governing municipality is an impairment of the contractual
rights of the persons not consenting. The right to have
the initial restrictions terminated at a given date is a val
uable right which cannot be so impaired. Warranties of
clear title may be construed to cover not only the contin
uance of restrictions but the free use of property upon ex
piration of a restriction. (Banking moratorium laws where
90 per cent of depositors could agree on plan of liquidation
were emergency legislation.)
In Stierle v. Rohmeyer, (1935) 218 Wis. 149, 260 N. W.

647 our supreme court held invalid a statute which pro
vided procedure to subject property covered by a chattel
mortgage to the mortgage debt without the consent of the
mortgagor, and which provided that the mortgage debt
should be deemed fully satisfied upon the failure of the
mortgagee to comply with certain statutory provisions.
The court there said, loc. cit. 218 Wis. 155:

" '* * * There is no rule or principle known to our sys
tem under which private property can be taken from one
person and transferred to another, for the private use and
benefit of such other person, whether by general law or by
special enactment. The purpose must be public, and must
have reference to the needs or convenience of the public,
and no reason of general public policy will be sufficient to
validate other transfers when they concern existing vested
rights.'"

It was again said, loc. cit. 218 Wis. 156:

"It is under this concept of due process that state courts
have held that property rights cannot be taken from one
person and transferred to another by legislative action, in
whatever form those rights may be. * * *"

The considerations as to impairment of contract obliga
tions would not apply to any plats established or deeds is
sued after the date of enactment of the law. In such cases
it might be considered that the statute is imported into the
contract and the owners are bound thereby. Even with re-
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spect to subdivisions established after its enactment, how
ever, we believe Bill No. 391, A. would be invalid if passed
in its present form.

There can be little question that the legislature could
authorize the governing boards of cities, villages and towns
to enact building or use restrictions upon property within
their limits, in the form of zoning ordinances or otherwise,
when such restrictions are adopted in the exercise of the
police power for the "health, safety, morals or general wel
fare of the community" as in the specific authorization
contained in sec. 62.28 (7) for cities to enact zoning or
dinances. Legislation, however, which has no public pur
pose is not only beyond the powers of towns, villages and

cities but of the legislature as well.
In State v. Withrow, (1938) 228 Wis. 404, 406, 280 N.

W. 364,116 A. L. R. 1310 the court said:

"The defendant * * * concedes that things may be pro
hibited by statute that offend against public morals, public
health, public safety, or public welfare. This being true,
the converse is also true, that things that do not offend in
some one or more of these respects cannot be prohibited.
* ♦ ♦"

Similarly it was said in Wisconsin Telephone Co. v. Mil-
tvaukee, (1936) 223 Wis. 251, 261, 270 N. W. 336:

"* * * Thus, the ordinance, if valid, would operate to take
money from one of the public for the sole benefit of a
private property owner who would have the balance due
on his assessment paid for him by the utility. The city
would be an instrument which, under the guise of a police
regulation, would compel one of the public to pay the debt
of another. Neither the state nor a municipality can au
thorize such an exaction or taking of money or property
belonging to one person or corporation for any mere private
purpose, or the private use or benefit of another. * * *"

See, also, State v. Redmon, (1907) 184 Wis. 89, 111, 114
N. W. 137, 14 L. R. A. (n.s.) 229 in which the following
excerpts appear:

"* * * As said in Lawton v. Steele, 152 U. S. 133, 137, 14
Sup. Ct. 499, 501:

" 'To justify the state in thus interposing its authority
in behalf of the public, it must appear, first, that the in
terests of the public generally, as distinguished from those
of a particular class, require such interference; and, second,
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that the means are reasonably necessary for the accomplish
ment of the purpose, and not unduly oppressive upon in
dividuals.'

» *

"Controlling: significance should be attached to the words
above quoted, 'the interests of the public generally,' etc.,
'require such interference.' Not that some individuals now
and then, or even generally, demand it, or require it, but
that the interests of the people generally require it. In
other words, that it is reasonably essential or necessaiy to
such interests that the subject thereof should be dealt with
by the legislature."

Bill No. 391, A. does not limit the governing boards of
towns, cities and villages to the adoption of restrictions
affecting the public interest, or the health, safety, morals
or general welfare of the community as a whole. We do

not believe the legislature could constitutionally authorize
the adoption of restrictions except upon such considera
tions.

Another possible objection to the validity of the law
which occurs to us is that it proposes to make the restric
tions binding for a specific term. It is a principle recognized
in this state that no legislative body can bind itself by con
tract to exercise or not to exercise its police power for any
length of time. As pointed out in Milwaukee v. Railroad
Commission, (1916) 162 Wis. 127, 129-130, 155 N. W. 948:

"* * * The state could not contract away its power to
make such regulations, nor incapacitate itself from making
such changes in them from time to time as the public nec
essities I'equire. * * *"

If the law were not subject to the foregoing objections,
we do not believe it would necessarily be invalidated by the
fact that the regulations are to be initiated by petition of
private individuals, provided the determination as to
whether the restrictions should be adopted is left entirely
within the discretion of the legislative group. See Des
Moines v. Manhattan Oil Co., (1921) 193 la. 1096, 184
N. W. 823, 23 A. L. R. 1322.

It is our opinion, therefore, that Bill No. 391, A. if en
acted into law would probably be held invalid as a violation
of the clauses of the constitution relating to impairment
of the obligation of contracts and due process of law.
BL

RGT
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State—Parks—Conservation Commission—D a m s—The

state may purchase and develop parks, dams, and artificial
impoundments under art. XI, sec. 3a, Wisconsin constitu
tion, without violating art. VIII, sec. 10 governing works
of internal improvement.

Conservation commission as administrative agency of the
state has not been delegated the full power of the state to

develop parks and improve them with dams and artificial
lakes. The commission's power extends at the most to in
cidental dam construction.

The conservation commission has statutory power to take
over maintenance and operation of existing dams on wholly
owned state lands.

June 6, 1947.

E. J. Vanderwall, Director,
Conservation Department.

You request an analysis of the authority of the conser
vation commission to engage in dam construction (1) on
lands or public parks owned by the state, (2) where the
state owns a portion of the lands involved, (3) when the

state is requested to purchase certain lands for the pur
pose of creating an artificial lake and park. You inquire
further, (4) as to the authority of the commission to take
over existing dams and to maintain the impoundment for
conservation purposes.

The conservation commission, as an agency of the state,
can have no greater powers in the premises than the state
has itself. Accordingly, it is subject to the restriction in
art. VIII, sec. 10, of the Wisconsin constitution, that "the
state shall never contract any debt for works of internal
improvement, or be a party in carrying on such works"
except as modified by art. XI, sec. 3a, which provides ex
press authority to establish public parks. This latter sec
tion reads:

"The state or any of its cities may acquire by gift, pur
chase, or condemnation lands for establishing, laying out,
widening, enlarging, extending, and maintaining memorial
grounds, streets, squares, parkways, boulevards, parks,
playgrounds, sites for public buildings, and reservations in
and about and along and leading to any or all of the same;
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and after the establishment, layout, and completion of such
improvements, may convey any such real estate thus ac
quired and not necessary for such improvements, with res
ervations concerning the future use and occupation of such
real estate, so as to protect such public works and improve
ments, and their environs, and to preserve the view, ap
pearance, light, air, and usefulness of such public works."

A preliminary consideration of the activities prohibited
by art. VIII, sec. 10 will be helpful in determining the ex
tent of the modification achieved by the subsequent enact

ment of art. XI, sec. 3a.

In the leading case of State ex rel. Jones v. Froelich, 115
Wis. 32, 38, the term "works of internal improvement" was
construed to include "those things which ordinarily might,
in human experience, be expected to be undertaken for
profit or benefit to the property interests of private pro
moters, as distinguished from those other things which
primarily and preponderantly merely facilitate the essential
functions of government." The court recognizes that the
dominant characteristic of one class may be present in il
lustrations of the other and states that in such cases the
dominant pui'pose of the activity under consideration would
determine its legality or illegality.

Quoting with approval from Rippe v. Becker, 56 Minn.
117, 57 N. W. 335, the court enumerates as facilities which
are used by the state as a sovereign in the performance of
its governmental functions and are therefore lawful "a
state capitol, state university, penitentiaries, reformatories,
asylums, quarantine buildings, and the like." The court fur
ther enumerates as activities which are works of internal
improvement and prohibited unless specifically authorized
in the constitution, (1) deepening, dredging or straighten
ing a river, (2) street railways, (3) telephone or telegraph
lines, (4) irrigation reservoirs, (5) roads, highways,
bridges, ferries, streets, sidewalks, pavements, wharves,
levees, drains, waterworks, or gas works.
Upon such considerations the court held that, prima

facie, levees and dikes to restrain the waters of a navigable
river are works of internal improvement, whether the main
purpose be improvement of navigability, creation of water
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power, or reclamation of adjoining lands, stating: "In any
of these there is enough of pecuniary benefit to warrant be
lief in the possibility, at least, that they may be undertaken
by private enterprise or local associations."
In State ex rel Owen v. Donald, 160 Wis. 21, the court

ruled that the acquisition, preservation, and development of
forests were prohibited works of internal improvement.
The constitution has since been amended to authorize the
development of forests.
In our opinion, the foregoing cases conclusively establish

that the erection of any dam by the state, under circum
stances wherein there is such a possibility cf pecuniary
profit that the work might be undertaken by private pro
moters, is a work of internal improvement and prohibited
eitcept insofar as it might be justified under art. XI, sec. 3a,

Art. XI, sec. 3a was construed by the supreme court in
State ex rel. Hammann v. Levitan, 200 Wis. 271 to consti
tute express authority to the legislature to adopt the stat
ute creating the Horicon marsh. The court ruled that the
Horicon marsh could properly be considered a park in the
broad sense of the term, and that the power to establish
the park included the power to construct and maintain a
dam for the improvement of the park.
We consider the foregoing principles of primary im

portance as establishing that the state has no general power
to construct dams and the only exception to the prohibition
against engaging in a work of internal improvement is
found in the case of dams which are used to improve pub
lic parks.
Passing now to the powers of the conservation commis

sion as distinguished from the powers of the state itself,
we are met witli two somewhat conflicting propositions.
The first is that an administrative agency, which includes
the commission, is a creature of statute and has only such
powers as are expressly granted to it or necessarily implied,
and any power sought to be exercised must be found within
the four corners of the statute under which the commis
sion proceeds. Americam Brass Co. v. Board of Health, 245
Wis. 440. This rule would appear to prohibit the conser
vation commission from engaging in any extensive pro
gram of dam construction unless it received express stat-
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utory authority as it did in the case of the Horicon marsh.
The second proposition is the statement of Mr. Justice
Wickhem in New Lisbon v. Harebo, 224 Wis. 66, at p. 75,
that a delegation to a board of park commissioners of power
"to govern, manage, control, improve, and care for all pub
lic parks, parkways" is broad enough to empower the city
to do such acts as are reasonably incident to the construc
tion and maintenance of a park, and that the erection of
a dam and the maintenance of an artificial lake are well
within such purposes.

In our opinion there is a clear conflict between the cases.
While brooks, small waterfalls, or artificial lagoons might
appear to be common and proper adjuncts of a park, when
the artificial lake has become so expanded in size that it is
the principal object and the park is merely a fringe on the
shore of the lake, we seriously question whether the legis
lature ever intended or contemplated that the authority
which it delegated to create parks included authority to
create extensive artificial impoundments of the proportions
of natural lakes.

Upon examining the statutes to find what powers in re
gard to parks have been delegated to the conservation com
mission, we find the following;

"23.09 (7) * * * The Commission shall also have au
thority :

"(d) To acquire by purchase * * * lands or waters suit
able for the purpose hereinafter enumerated * * *
«* * *

"2. For state parks for the purpose of preserving scenic
or historical values or natural wonders.
"3. For public shooting, trapping or fishing grounds or

waters for the purpose of providing areas in which any
citizen may hunt, trap or fish."

"23.11 (1) In addition to the powers and duties here
tofore conferred and imposed upon said commission by this
chapter it is empowered and required to have and take the
general care, protection and supervision of all state parks
* * * and said commission is granted such further powers
cts may be necessary or convenient to enable it to exercise
the functions and perform the duties required of it by thi§
chapter and by other provisions of law. * * *"
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"27.01 (2) (a). To lay out and ornament any state park,
to govern and manage the same, to lay- out and construct
all proper roads, trails and bridges therein, to permit peo
ple to picnic and camp in and use such park under restric
tions and rules made by it, and to make such rules and reg
ulations as may be necessary to manage and control the
same."

"29.04 (1) The state conservation commission may re
move or cause to be removed, in such manner as they may
deem fit, old and abandoned dams in streams in the state of
Wisconsin, upon giving sixty days' notice in writing to the
owner thereof, if he can be found. * * *
"(2) Whenever the conservation commission shall deter

mine that the conseiwation of any species or variety of wild
animals will be promoted thereby, the commission is author
ized to maintain and repair any dam located wholly upon
lands the title to which is in the state either as proprietor
or in trust for the people; subject, however, to the powers
of the public service commission to fix the level and regulate
the flow of the public waters."

These may be siunmarized:

(1) Power to purchase /or pm^ks lands of historical or
scenic value and natural wonders.

(2) Power to purchase lands suitable for hunting or fish
ing grounds.

(3) Power to care for, protect, and supervise state parks
together with such further powers as may be necessary
and convenient to the exercise of powers otherwise specif
ically delegated.

(4) Power to lay out and ornament any state parks and
to construct roads, trails, and bridges therein.

(5) Power to remove abandoned dams, or to take over
maintenance and repair of any dam located upon lands
wholly owned by the state.

Powers (1) and (2) cover merely purchase and main
tenance and are insufficient to cover any radical alteration
of the terrain.

Power (3), all other powers necessary and convenient,
must be construed in the light of the powers to which it
is adjunct, and is not an independent grant of power.
Power (4) taken by itself grants power to engage in

specified construction in parks, and by the application of
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the well known rule expressio unius est exclusio alt&rim
excludes all other types of construction including dams.
Power (5), by the same rule, in allowing maintenance

and repair of existing dams would exclude construction
of new dams.

The foregoing considerations would indicate rather
clearly that the commission has no general power of dam
construction were it not for the case of New Lisbon v.

Harebo, supra. It is impossible to tell from the opinion in
that case what, if any, consideration was given to the prop
osition that powers of an administrative agency must be
clearly specified, or whether a city, as a municipal corpo
ration operating under the home rule amendment, is not
subject to so strict a construction of its powers as an ad
ministrative agency.
Under the circumstances, we are of the opinion that the

conservation commission cannot engage safely in anything
other than the most incidental construction of dams or im
provements of waterways or water courses. While each
case would have to be decided on its own facts, a rough
but fairly accurate test can be made by comparing the cost
of dam construction with the cost of the park being im
proved. If such construction cost is minor compared with
the total, it may safely be undertaken as an incident of
the entire project. If the principal expenditure is the cost
of constructing the dam and artificial lake, it is no longer
properly an incident of any granted power and cannot be
undertaken.

Applying these principles to your specific questions: (1)
Incidental dam construction may be undertaken on wholly
owned state parks. (2) Creation of an artificial lake when
private parties own a portion of the shore line, of the type
of work often undertaken by subdividers for their financial
profit, cannot be undertaken. (3) The commission may,
when appropriate under the statutes quoted above, acquire
lands for park purposes with the expressed purpose of mak
ing incidental improvements by dams or otherwise to the
waters and water courses. (4) The commission has the
right under sec. 29.04 to take over maintenance and oper
ation of existing dams in lands wholly owned by the state.
RGT
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Fish and Game—Navigable Waters—State—Interstate
Commerce—The state has no power to regulate interstate
transportation of legitimate articles of commerce.

State has power to prohibit the deposit of bark or other
refuse in any of its outlying territorial waters.

June 10, 1947.

The Honorable the Senate.

I have received senate Resolution No. 21 requesting an
opinion on the right and jurisdiction of the state of Wis
consin to regulate rafting of unpeeled pulpwood and logs
in the outlying waters of the state, as provided by substi
tute amendment 1, S., Bill 269, S.
The proposed bill as amended provides:

"29.29 (4) of the statutes is created to read:
"29.29 (4) RAFTING PULPWOOD AND LOGS, (a) No

person shall place or cause to be placed in the outlying
waters of the state any unpeeled pulpwood or logs or cause
such unpeeled pulpwood or logs to be placed in rafts and
propelled through such waters causing the bark of such
pulpwood to become detached and deposited in such waters.
"(b) Paragraph (a) shall not apply to ponds or waters

in the immediate vicinity of paper mills, pulp mills or saw
mills when used as storage or hot ponds, or ponds where
pulpwood or logs are placed before loading the same for
shipment.
"(c) It shall be unlawful for any person to purchase,

order or receive any pulpwood or logs which are trans
ported in violation of the provisons of this subsection.
"(d) Any person who shall violate any provision of this

subsection shall be punished by a fine of not less than $500
nor more than $1,000 or by imprisonment for not less than
30 days nor more than one year, or both for each violation.
Each day of continued violation shall be deemed a separate
offense."

Insofar as the bill as drawn might be construed to reg
ulate or prohibit the transportation in interstate or inter
national commerce of legitimate articles of commerce, it
is beyond the power of the state in that it conflicts with the
power of congress to regulate commerce among the several
states. Gibbons v. Ogden, 9 Wheat. 1; Railroad Company v.
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Busen, 95 U. S. 465; Gloucester Ferry Co. v. Pennsylvania,
114 U. S. 196.

In the latter case, the court indicated that certain regu
lations which only incidentally affect interstate commerce
are within the power of the state until congress acts and
assumes control, but that direct regulation of interstate
commerce is the exclusive province of congress. Discussing
the various types of regulation, the court stated at p. 204:

"* * * While with reference to some of them, which are
local and limited in their nature or sphere of operation, the
States may prescribe regulations until Congress intervenes
and assumes control of them; yet, when they are national
in their character, and require uniformity of regulation af
fecting alike all the States, the power of Congress is exclu
sive. Necessarily that power alone can prescribe regula
tions which are to govern the whole country. And it needs
no argument to show that the commerce with foreign na
tions and between the States, which consists in the trans
portation of persons and property between them, is a sub
ject of national character, and requires uniformity of reg
ulation. Congress alone, therefore, can deal with such
transportation; its non-action is a declaration that it shall
remain free from burdens imposed by State legislation.

While it might be argued that unpeeled pulpwood logs
are not legitimate articles of commerce in that it is impos
sible to move them by rafting without dislodging their bark
and causing damage to the waters and fisheries through
which they travel, the possibility of establishing such a con
tention appears doubtful and would depend in any event
upon the examination of a mass of factual evidence of the
character of unpeeled logs and their tendency to lose bark
during rafting. In our opinion such controversy can be
avoided by restricting the bill to a prohibition of the de
posit of bark or other refuse in the territorial waters of
the state of Wisconsin. The state has ample power to enact
such a prohibition. The state is the owner of the navigable
waters within its limits, of the land underlying its lakes,
and of the fisheries therein with full power to regulate and
control. McCready v. Virginia, 94 U. S. 391; Manchester v.
Massachusetts, 139 U. S. 240; P(yft of Seattle v. Oregon &
W. R. R. Co., 255 U. S. 56.
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In the latter case the coui't stated (p. 63):

"The right of the United States in the navigable waters
within the several States is limited to the control thereof
for purposes of navigation. Subject to that right Washing
ton became, upon its organization as a State, the owner
of the navigable waters within its boundaries and of the
land under the same."

In view of this statement, the fact that congress has
adopted a statute prohibiting dumping of refuse in the
navigable waters of the United States (33 USCA, § 407)
can in no way be deemed exclusive and intended to occupy
the entire field of regulation. Under familiar principles, the
authority of the state to protect its interests by additional
or supplementary legislation is not impaired. Skiriotes v.
Florida, 313 U. S. 69. Its regulations designed to protect its
fisheries, in the absence of conflicting federal legislation,
are within the police power of the state. Manchester v.
Massachusetts, swpra.

Accordingly, in our opinion, if the statute is limited to
a prohibition of the deposit of bark in the navigable waters
of the state it could not be successfully challenged. The
present section 29.29 (3) which is limited to tanbark, could
be amended to include all bark, or the bill revised to read
as follows;

"29.29 (4) BARK FROM PULPWOOD AND LOGS, (a)
No person rafting unpeeled pulpwood or logs in the outly
ing waters within the boundaries of this state, shall cause
or suffer the bark of such logs to become detached there
from and deposited in such outlying waters.
"(b) Paragraph (a) shall not apply to ponds or waters

in the immediate vicinity of paper mills, pulp mills or saw
mills when used as storage or hot ponds, or ponds where
pulpwood or logs are placed before loading the same for
shipment.
"(c) Any person who shall violate any provision of this

subsection shall be punished by a fine of not less than $500
nor more than $1,000 or by impinsonment for not less than
30 days nor more than one year, or both for each violation.
Any person violating this section shall also be liable for
treble damages in a civil action brought by any fisherman
or other person whose nets are fouled by such bark or who
is otherwise damaged."

RGT
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District Attorney—Inquest—^Although under sec. 366.01,
Stats., district attorney is not required to appear in an in
quest unless it has been ordered by him, it is deemed bet
ter practice for him to appear whether the inquest was or
dered by him or not.

June 12, 1947.

J. C. Raineri,
District Attorney,

Hurley, Wisconsin.

We have your request for an interpretation of sec; 366.01,
Wisconsin statutes. Specifically, your question is this: Is it
the duty of the district attorney to appear in an inquest
called or ordered by the coroner?
Sec. 366.01 Stats., provides in part as follows:

"Whenever the district attorney shall have notice of the
death of any person and from the circumstances surround
ing the same there is good reason to believe that murder,
manslaughter, negligent homicide, excusable or justifiable
homicide has been committed, and the venue of such offense
is in his county, he shall forthwith order and require the
coroner, deputy coroner, or in the event of the absence or
disability of the coroner or deputy coroner, some justice of
the peace to take an inquest as to how such person came
to his death. In any inquest ordered, by the district attor
ney he shall appear in the inquest representing the state in
presenting the evidence"

You have concluded that the sentence underlined above
does not make it necessary for the district attorney to ap
pear unless he has ordered the inquest.
The statute makes it the duty of the district attorney to

order an inquest where there is good reason to believe that
one of the crimes enumerated in the statutes has been com
mitted. The statute does not make it mandatory for the
district attorney to be present where the inquest has been
called by the coroner. There is, of course, no provision
prohibiting his appearance should he deem it advisable.
As a matter of practice, it is probably preferable for him

to be present in any event to protect the interests of the
state. For example, a coroner might call an inquest during
the temporary absence of the district attorney. If the cir-
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cumstances surrounding the death of the person give rise
to the belief that homicide has been committed, the district
attorney clearly ought to be present even though he did not
order the inquest. Although technically it may be correct to
conclude that the district attorney must appear at an in
quest only when he himself has ordered it, it is our view
that it is better practice for the district attorney to appear
in the inquest whether ordered by him or not.

ES

Constitutional Law—A'ppro'priations and Expenditures—
Legislature—Appropriation made by sec. 1, ch. 105, Laws
1947, to certain members of interim committee appointed
pursuant to Joint Resolution No. 79, Session 1945, to reim
burse them for expenses incurred by them, makes money
available to pay amounts to which such members became
entitled under sec. 20.01 (1) (c), Stats. Said section is
valid and does not conflict with art. IV, sec. 26, Wisconsin
constitution.

June 12, 1947.
Fred R. Zimmerman,

Secretary of State.

You ask our opinion as to the validity of the various ap
propriations made by ch. 105, Laws 1947.

Section 1 of said act appropriates to certain members of
the interim committee created by Joint Resolution No. 79
of the 1945 session, certain sums for expenses advanced in
cluding hotel bills, meals and mileage.

Section 2 appropriates the sum of $492.26 to the individ
ual appointed secretary of all interim committees as pro
vided by ch. 414, Laws 1945, for services rendered and for
expenses incurred by such person in the course of her

duties for hotel and meals. It is specifically said in said
section that the appropriation made by ch. 414, Lav/s 1945,
was insufficient to pay all the expenditures incurred in
performing the duties prescribed by said chapter.

Section 3 appropriates $31.10 to the bureau of purchases
for supplies furnished the general secretary of all interim
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committees, it being stated therein that the appropriation
made by ch. 414, Laws 1945, is insufficient to pay all ex
penditures incurred in performing the duties prescribed by
said chapter.

Your inquiry as to the validity of the appropriation
made by section 1 of ch. 105, Laws 1947, is no doubt
prompted by the fact that all members of the interim com
mittee therein mentioned were and are members of the
legislature at both the sixty-seventh (1945) and sixty-
eighth (1947) sessions.

The matter of payment of compensation and expenses
to members of the legislature for serving on an interim
committee as well as other boards, in addition to the $100
per month payable to legislators as provided by sec. 20.01
(1) (a) as well as other allowances granted, is covered
by sec. 20.01 (1) (c). Said subsection was created by ch.
33, Laws 1931, and reads as follows:

"Members of the legislature serving on any legislative
or interim committee, the emergency board or on any other
body all or a part of whose members are by law required
to be members of the legislature shall be paid no additional
compensation for such services but shall be reimbursed their
actual and necessary expenses in attending any meeting
of such committee or other body held while the legislature
is not in session or during a recess of the legislature of one
month or more in duration."

In view of the foregoing, we have no reason to doubt the
validity of the appropriation made by section 1 of ch. 105,
Laws 1947, of certain sums to the members of the interim
committee therein mentioned. What is done is to appropri
ate money to pay amounts to which the members of the
committee clearly become entitled under sec. 20.01 (1) (c),
which subsection was adopted before they commenced to
perform their duties as members of such committee. It may
be reasonably inferred from the text of section 1 that the
sums appropriated are in fact to reimburse them for ex
penses actually and necessarily incurred by the individuals
therein named as members of such committee. The amounts
appropriated are within reasonable limits and authorize
the conclusion that they could readily be substantiated by
the various individuals to whom the appropriation is made.
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See Peay v. Nolan, 157 Tenn. 227, 7 S. W. (2d) 815, 60
A. L. R. 408. For that reason we have no reason to ques
tion the recital in section 1 to the effect that the appropri
ation is made to reimburse the members of the committee
for expenses incurred by them in the performance of their
duties.

Our state constitution is not a grant of power. It is a
limitation of power and the legislature possesses all power
not specifically denied by our constitution or by the federal
constitution or delegated to congress. Manitowoc v. Man-
itowoc Rapids, 231 Wis. 94; State ex ret. Dudgeon v. Lev-
itan, 181 Wis. 326; State ex ret. Caimation Milk Products
Co. V. Emery, 178 Wis. 147. We are unable to find any pro
vision of our state constitution which would deprive the
legislature of power to make the appropriation in question.
Art. IV, sec. 26, which provides that the legislature shall
never grant any extra compensation to any public officer,
agent, servant or contractor after the services shall have
been rendered or the contract entered into, nor shall the
compensation of any public officer be increased or dimin
ished during his term of office, has no application because
the amounts appropriated by ch. 105, Laws 1947, do not
constitute compensation, but are to reimburse the members
of the committee for out of pocket expense incurred by them
in the performance of their duties. 43 Am. Jur. (Public
Officers) § 371; Milwaukee County v. Halsey, 149 Wis. 82;
XXXIV Op. Atty. Gen. 59. Furthermore, the appropriation
made by ch. 105, Laws 1947, was made to pay the members
of the committee amounts they were clearly entitled to un
der sec. 20.01 (1) (c) which was enacted in 1931 long be
fore the committee was created, which would, even if the
allowances mentioned were considered as a form of compen
sation, which they are not, preclude any claim that they
were a grant of extra compensation made after the services
were rendered.

Prior to April 1929 the compensation of the legislature
was fixed by art. V, sec. 21, and any act of the legislature
such as sec. 20.01 (1) (c) or section 1 of ch. 105, Laws
1947, might have been in violation of that section of the
constitution. However, said constitutional provision was re
pealed in April 1929 and, of course, need not now be con-
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sidered. It is interesting to note that sec. 20.01 (1) (c)
was enacted in 1931 which followed the repeal of art. V,
sec. 21. The matter of fixing amounts payable to members
of our legislature for compensation and expenses is now
governed entirely by statute, subject of course to the pro
visions of art. IV, sec. 26, of our constitution, which as
previously said does not apply under the circumstances here.

We now turn to the question of the validity of section 2
of ch. 105, Laws 1947. Chapter 414, Laws 1945, established
a general office of secretary of all interim committees. It
was provided that such office be in charge of a general sec
retary who was to perform certain duties for which said
secretary "shall receive the salary established by the bureau
of personnel for the classification of stenographic reporter
II and shall be entitled to the bonus provided in section
14.71 (In)." Chapter 414 also appropriated the sum of
$3,500 from the general fund as a nonlapsible appropriation
for the payment of salaries and office supplies and materials
for the office of general secretary, no part of which could
be used for travel expense which was to be paid out of the
appropriation to the interim committee for which such ex
pense was incurred.

From the text of section 2 of ch. 105, Laws 1947, it is
very evident that the $3,500 appropriation made by ch. 414,
Laws 1945, was used up and that thereafter the general
secretary continued to perform her duties. It would further
appear that in the performance of her duties she also in
curred travel expense for which she was not reimbursed.
The effect of section 2 of ch. 105, Laws 1947, is to make
money available to pay the salary which had become due by
reason of duties performed after the appropriation made
by ch. 414, Laws 1945, had run out and to reimburse for
travel expense which the general secretary had incurred
and for which she had not been reimbursed.

We see no constitutional objection to section 2 of ch. 105,
Laws 1947. State ex rel. SuUivan v. Dammann, 227 Wis. 72.
The only constitutional provision which said section 2 or
the appropriation made by it might possibly be in conflict
with, is art. IV, sec. 26. As previously noted, that section
contains a prohibition against a grant of extra compensa
tion after the services have been performed. The portion
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of the appropriation made by said section 2 to reimburse
for expenses incurred by the general secretary in the per
formance of her duties would not under the authorities

previously cited be considered "compensation" or "extra
compensation" within the meaning of art. IV, sec. 26, and
hence would not be subject to the prohibition contained in
said constitutional provision. The portion of said appro
priation which was to make money available to pay the por
tion of the salary earned after the appropriation made by
ch. 414, Laws 1945, had been used up does not conflict with
art. IV, sec. 26, because it does not constitute a gi-ant of
"extra compensation." State ex rel. Sullivan v. Dammann,
227 Wis. 72 at 79. In arriving at such conclusion, we as
sume the amount appropriated for salary is based on the
rate of compensation fixed by ch. 414, Laws 1945 or on a

rate otherwise fixed before the services were performed,
and there is no attempt to gi'ant the general secretary an
amount by way of salary over the rate fixed before ch. 105,

Laws 1947, was enacted. If the amount were in fact in
creased over the rate fixed before the services were per
formed there would be a grant of extra compensation af
ter the services were rendered and said section 2 of ch. 105,
Laws 1947, would be in conflict with art. IV, sec. 26, at least

insofar as it attempts to appropriate money for payment
of back salary to the general secretary.

We are unable to see any question as to the validity of
section 3, ch. 105, laws 1947 or the appropriation made
by it. In making this statement we assume the amount ap
propriated is to pay for supplies furnished at price agreed
upon at the time of sale. If the amount appropriated is in
excess of that amount there would be a violation of art. IV,

sec. 26.

The fact that there may be the sum of $66.64, which
at the present time may appear to be unexpended from the
appropriation made by ch. 414, Laws 1945, which might be

used to pay the $33.10 mentioned in section 3 of ch. 105,
Laws 1947, will not prevent the legislature from making
another appropriation to pay said sum or affect the validity
of section 3, ch. 105, Laws 1947, or the appropriation made

thereby.

WET
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Assignments—Co-operative Associations—P a r t i a 1 as

signment made to a co-operative association by a member
for membership dues out of moneys due or to become due
the member for produce delivered to such association is not
invalid under sec. 241.28 (4), Stats.

June 13, 1947.

The Honorable, The Assembly.

By Resolution No. 33, A., adopted June 10,1947, you have
requested our opinion of the validity under sec. 241.28 (4),
Stats., of a partial assignment made to a co-operative asso
ciation by a member for membership dues out of moneys
due or to become due the member for produce delivered to
such association.

Sec. 241.28, Stats., relates to the assignment of accounts
receivable and in substance declares the validity of such as
signments made in writing for a valuable consideration,
notwithstanding that the obligor be not notified of or does
not assent to the assignment, although the obligor is pro
tected where he, acting in good faith, makes payment to
the assignor or to a second purchaser or transferee of the
account.

Sec. 241.28 (4) reads:

"This section shall not be construed to alter or affect any
existing law with respect to the negotiation of or the rights
of the holders of negotiable instruments, or with respect
to the assignment of wages or to require an obligor to rec
ognize a partial assignment."

It is to be noted that this subsection establishes three ex
ceptions to the application of the statute. These relate to:
(1) Rights of holders of negotiable instruments under ex
isting laws, (2) assignment of wages, and (3) rights of
obligors to ignore partial assignments.

The first two exceptions can be disregarded in answer
ing your question inasmuch as we are not here concerned
with the rights of holders of negotiable instruments or with
wage assignments.

The third exception providing that an obligor is not re
quired to recognize a partial assignment does not mean that
such a partial assignment is wholly void. It merely gives
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the obligor the right to ignore such partial assignment if
he so elects.

Moreover, in the case you put, the "obligor," which un
der sec. 241.28 (1) (b) means "a person who owes or will
owe the account," is the same party as the assignee. The
"obligor" is the co-operative association which owes or will
owe the money in question to the member who makes the
assignment and who is known under the statute as the "as
signor." According to sec. 241.28 (1) (d) the term "as
signor" means "the person who, being the owner of an ac
count, makes an assignment thereof, and the term 'assignee'
means the person to whom such assignment is made."
The membership dues are owned by the member or "as

signor" to the co-operative association which is both the
"obligor" and the "assignee." The assignment of the dues
is for its benefit, hence it would be most unlikely to ignore
the partial assignment under the circumstances even though
it has the privilege of doing so under sec. 241.28 (4).

This being true it is difficult to see where any question
of invalidity of the assignment is presented under the stat
ute. Under the circumstances the partial assignment
amounts to no more than a unilateral contract of a type
that is perfectly legal. The most that can be said is that
the party for whose primary benefit the contract is made
may disavow it if he wishes. To translate the transaction
into a simple illustration,—let us say A owes B $5. B has
or will have $25 belonging to A and A in effect says, "You
may deduct the $5 from the $25 when it becomes due and
remit to me the balance of $20." B, so far as sec. 241.28
(4) is concerned may elect to follow A's instruction or he
may say to A that the transactions must be handled sep
arately and remit the $25 to A, leaving A indebted to B
in the sum of $5.
However, and quite independently of any purported as

signment, if A were to sue B for the $25 when it became
due and payable, B would have the common law right to
set off or deduct the $5 from the $25 owing A. Thus the
partial assignment, if it be called that, does no more than
to give written expression to what would otherwise and
in the absence of the agreement constitute the common law
rights of the parties.
WHR
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Counties—Taxation—Tax Sales—Special Assessments—
When county in 1947 sells land upon which it took tax deed
in 1944 on 1939 general tax certificates, the tax certificates
issued to the county in 1939 to 1944 upon special assess
ment returned in trust are existing enforceable liens by
virtue of the 15-year life given them under the amendment
of sec. 75.20, Stats., by ch. 132, Laws 1945, which the
county must pay to free the land therefrom.

June 17, 1947.
Edward Krenzke,

District Attorney,
Racine, Wisconsin.

The taxes on a parcel of land were returned delinquent
in the years 1931 to 1944 and included special assessments
levied under sees. 62.20 and 62.21, Stats., which were re
turned in trust. The 1931 to 1937 returns were excess rolls.

At the annual tax sales the property was struck off to the
county and all the certificates were issued to it. On Oc
tober 24, 1944 the county took a tax deed to the land on
the 1939 certificate issued upon the sale for the 1938 gen
eral tax.

When the tax deed was taken the redemption value of
all the special assessment certificates then not over 6 years
old was $250 and the redemption value of the general tax
certificates amounted to $150, making a total of $400 as
the redemption value of all the. tax certificates held by the
county. Recently the county sold the property for $450.
The redemption value of said special assessment certificates
not over 6 years old at the time the county sold the property
was only $190.

The question has now arisen as to the liability of the
county to account for the proceeds realized upon the sale of
said property. The county contends that the limitation pe
riod of 6 years contained in sec. 75.20, Stats., prior to the
1945 amendment thereof, is applicable and continues to
run on the special assessment certificates subsequent to the
taking of the tax deed by the county so that its liability to
the local municipality is limited to the $190 redemption
value of the special assessment certificates that were then not
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over 6 years old. The municipality claims that this 6-year
limitation period of the statute did not run during the time
the county held the title and therefore the county is liable
to it in respect to all the special assessment certificates
which were not over 6 years old at the time the county took
the tax deed. We are not informed whether the municipal
ity claims that the amount of the county's liability is the
redemption value of said certificates as of the date of the
taking of the tax deed or as of the date the county sold the
property. Our opinion is requested as to what is the
county's liability to the municipality under the above cir-
cximstances.

The case of Agneio v, Mihvcittkee County (1944), 245
Wis. 385, 14 N. W. (2d) 144 holds that the county is not
the owner of tax sale certificates issued to it upon the sale
of land for special assessments returned in trust and there
fore the 6-year limitation period in sec. 75.20, Stats. 1943,
would be applicable to such certificates. The court based its
decision upon Gross v. Sommers (1937), 225 Wis. 266, 271
N. W. 11, where it was held that because sec. 62.20 (3) (c),
Stats., then provided as it does now that if not paid, assess
ments shall be returned delinquent,

"* * and thereafter the same proceedings shall be had
as in the case of other taxes, except that all moneys col
lected by the city treasurer on account of such taxes, and
all the tax certificates issued to the county on the sale of
the property for such tax, if the same is returned delin
quent, shall be delivered to the owner of the same on de
mand, * * *"

a private individual who is the beneficial owner of special
assessments returned in trust and not the county is the
owner of the tax sale certificates issued thereon to the
county and is entitled to receive the same on demand.

If the beneficial owner of assessments covered by sec.
62.20 is a municipality instead of a private individual then
by the same reasoning it is the owner of the tax certificates
issued to the county thereon. On the other hand if the as
sessments are not covered by sec. 62.20 but rather by sec.
62.21, Stats., the municipality is the owner of tax certif
icates issued to the county upon special assessments re
turned in trust thereundei*. In sec. 62.21 (1) (h) la it is
expressly provided that upon demand of the municipality
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the county treasurer shall assign to it the tax certificates
issued to the county upon special assessments returned in
trust.

It is therefore our opinion that tax certificates issued
to the county upon special assessments returned in trust
are not owned by the county but by the local municipality
or the private individual bondholders for whom the munic
ipality acts as trustee, as the case may be. Accordingly the
6-year period of limitation of sec. 75.20, Stats. 1943, is
applicable to such certificates, even though the municipal
ity itself is the owner of the special assessments.

Under the rule of Pereles v. Milwaukee (1933), 213 Wis.
232, "251 N. W. 255 the taking of the tax deed by the county
on the 1939 certificate cut off the liens of all prior tax cer

tificates not owned by the county. See also XXVIII Op.
Atty. Gen. 74. Thus, the special assessment tax certificate
issued to the ̂ ^ounty at the sale in 1938 would not thereafter
be an enforc—ble lien against the property. It was cut off
by the taking of such tax deed upon a subsequently dated
general tax certificate. In addition if it was dated prior
to October 24, 1938 it was over 6 years old at the time of
the taking of the tax deed. The question here is thus nar
rowed down to a consideration of what is the county's lia
bility only as respects the special assessment certificates
issued to it at the 1939 to 1944 tax sales.

These special assessment tax certificates did not merge in
the fee title the county acquired by taking the tax deed in
1944 because they were not liens owned by the county. The
only merger thereby effected would be in respect to liens
which the county owned. These special assessment tax cer
tificates issued in the name of the county and held by it in
trust thereafter continued to exist as liens against the
property until their effectiveness expired by operation of
the applicable period of limitation. Either they are liens
owned by the county, in which event they merge in or are
swallowed up in the county's larger interest by way of
title in fee simple acquired by taking the tax deed, or ekse
they are not county owned and thei*efore do not merge in
its tax title. In our opinion they do not so merge because

not county owned and therefore continue to have existence
as liens which the municipality could have assigned to it
upon demand. In this respect they stand the same as out-
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standing tax certificates held and owned by private in
dividuals. Therefore, none of the special assessment cer
tificates held by the county, whether dated prior to, the
same as, or subsequent to 1939 general tax certificate,
merged in the county's tax title taken in 1944.
This being the situation, the 6-year period of limitation

in sec. 75.20, Stats. 1943, would continue applicable to the
special assessment certificates issued to the county upon
the sales in 1939 through 1944. The result would be that,
as the 1939 and 1940 certificates were over 6 years old when
the property was sold in the fore part of the current year
1947, they would no longer be effective liens against the
property which the county would have to pay off in order
to convey good title to the purchaser. The remaining 1941
to 1944 certificates would not as yet have reached that age
and so the county would have to redeem them in order to
give good title.
However, sec. 75.20, Stats., was amended by ch. 132,

Laws 1945, which took effect May 15, 1945, to provide a
15-year life for tax certificates issued in the name of the
county but held by it "in trust for the benefit of an owner
other than the county, dated in 1939 through 1945." As
this amendment took effect before the special assessment
certificates issued to the county upon the 1939 and 1940
tax sales had reached an age of 6 years it operated to ex
tend the life of such certificates to 15 years. It changes the
rule of the Agnew case as respects certificates dated in
1939 through 1945 so that special assessment certificates
of that dating which are held in trust by the county have
a life of enforceability of 15 years from the date of issu
ance.

We see no constitutional objection to sec. 75.20, Stats., as
amended or enacted in 1945. The county is not in this in
stance acting in any proprietary capacity but is acting
merely as a subdivision of the state government in the
enforcement, collection, and distribution of taxes and rev
enue. Its rights in respect thereto are wholly derivative
and it has no vested rights therein so that the legislature
may not change them at will. Richland County v. Richland
Center (1884), 59 Wis. 591, 18 N. W. 497; Kaukauna v.
Dept. of Taxation (1947), 250 Wis. 196.
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Sec. 75.36, Stats., relates to the taking of tax deeds by
the county and its accountability for the proceeds realized
on the sale of tax deed lands. It was likewise amended in

1945 but with the express provision in subsec. (11) that
as so amended it should apply only to settlements in re
spect to the sale of land where the tax deed was taken
subsequent to April 24, 1945. Such amendments to sec.
75.36 therefore are not applicable to the situation under
consideration.

It is therefore our opinion that special assessment tax
certificates issued to the county in 1939 through 1944 were
still enforceable liens at the time the county sold the prop
erty this year, and in order to free the title therefrom the
county would have to pay the municipality the redemp
tion value thereof at the time it sold the property, unless

the sale was made subject thereto. The fact that the county
took the tax deed prior to the effective date of the 1945
amendment to sec. 75.20 is not in our opinion of any sig
nificance and does not change the result.
HHP

Appropriations and Expenditures—Historical Society—
Under sec. 20.16 (1) (g), Stats., as amended by ch. 131,
Laws 1947, state historical society is required to deposit
with state treasurer all funds received by grant, bequest
or otherwise.

While said society may not sell its personal property gen
erally and other than as permitted by sec. 44.01, Stats., it
may sell waste paper, worn out equipment and the like in
the interests of sound administration and deposit the pro
ceeds with the state treasurer pursuant to sec. 20.16 (1)
(g), Stats.

June 17, 1947.

E. C. Giessel, Director,
State Budget Bureau.

You have inquired whether the state historical society
is required to deposit with the state treasurer all funds re
ceived by grant, bequest or devise and whether it has the
power to sell personal property other than duplicates of
historical articles, books or periodicals.
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To answer these questions requires a rather close study
of the statutes relating to the society and their legislative
history. Mr. Clifford Lord, director of the society, has
done considerable research on this matter and has gra
ciously furnished us with the material he has collected.
The state historical society of Wisconsin was chartered

by the legislature by ch. 17, Laws 1853, published March 4,
1853. This corporation was the successor to the Wisconsin
historical society established without charter in October
1846 and which was reorganized without charter as the
historical society of Wisconsin on January 30, 1849. Chap
ter 17, Laws 1853, provided that certain individuals therein
named, "and their present and future associates, and their
successors, be and they are hereby constituted and cre
ated a body politic and corporate, by the name of 'The
State Historical Society of Wisconsin,' and by that name
shall have perpetual succession with all the faculties and
liabilities of a corporation." The act then goes on to pro
vide for the objects and powers of the society. Its object
in brief is to collect historical material and it was given
the usual corporate powers. Sec. 4 provided:

"Said society may receive, hold, purchase and enjoy
books, papers and other articles forming its library and
collections to any extent, and may acquire and hold, and at
pleasure alienate, any other personal and real estate, and
may acquire the same by devise, or bequest, or otherwise,
not exceeding ten thousand dollars in value, but all its funds
shall ever be faithfully appropriated to promote the ob
jects of this formation."

Article I of the society's constitution provides that its
financial activities are conducted in accordance with state
law. In addition to the funds appropriated to the society
by the legislature it receives money from membership dues,
sale of publications and from bequests. The bequests are
set aside in endowment funds and the income is used in

accordance with the terms of the donors. Principal and
accumulated income on the endowment funds totaled $642,-
632.11 at the close of the last fiscal year. Membership
dues have been charged since 1846 and were expended for
the operations of the society without restriction until 1920
when they were first deposited with the state treasury.
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The constitution of the society provides that the board
of curators shall in accordance with state law manage,

administer and control the finances, property and affairs
of the society. Article IV, sec. 3. This board consists of
the governor, secretary of state, and state treasurer ex-
officio and thirty-six elected curators. The constitution of
the society also provides that the private funds of the so
ciety shall be invested in mortgages or securities as au
thorized by the laws of the state or by the terms of the
gift, and the treasurer shall make investments only with
the approval of at least three members of the executive
committee. Article VII, sec. 3. The executive committee
consists of the president, treasurer and director, ex-officio,
and four other curators appointed by the president. It has
the powers of the board of curators when the latter is not
in session, although its acts are subject to review by the
entire board.

Until 1920 the funds from private sources were handled
entirely by the board of curators and the society's treas
urer. In 1920 an agreement was reached between the so
ciety, the secretary of state and the state treasurer
whereby the treasurer of the society was to retain the
principal of the funds from private sources and invest the
same without their being passed through the state treas
urer's office. But all funds considered to be income were

to be deposited in the office of the state treasurer and
were to be checked out over the signature of the superin
tendent and treasurer of the society, with bill attached,
which account and bill were to be first audited by the

secretary of state's office.
To illustrate the mechanics of this procedure let us as

sume that a cash bequest is accepted by the society. The
principal amount is deposited in a checking account against
which withdrawals are made for investment by the treas
urer upon approval of at least three other members of
the executive committee. Securities purchased are placed
in a safe deposit vault in The First National Bank of
Madison. Income from investments and income from dues,

sales of publications, etc. is accumulated in a separate
checking account for income and is regularly turned over
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to the state treasurer pursuant to sec. 20.78 and is reap-
propriated to the society by sec. 20.785.
We are somewhat at a loss to understand the statutory

basis for the arrangement made in 1920 which is discussefd
above. Sec. 20.78 provided then as it does now that among
other things all appropriations from state revenues for
any society or association receiving state aid are made on
the express condition that such society or association pays
all moneys received by it into the state treasury within
one week of receipt. This provision is as much applicable
to the principal sum of any grant, bequest or devise as it
is to the income thereof.

Also sec. 14.68 (1) provided then as it does now that
unless otherwise provided by law, all moneys collected or
received by any society or association for or in behalf of
the state shall be deposited in or transmitted to the state
treasury at least once a week to be accompanied by a state
ment in such form as the treasurer may prescribe show
ing the amount of such collection, and from whom and
for what purpose or on what account the same was re
ceived. Moneys received by the association are obviously
received on behalf of the state since sec. 44.01 provided
in 1920 as it does today that the society shall be the trus
tee of the state and shall hold all its present and future col

lections and property for the state. This section was
amended by ch. 55, Laws 1947, but the amendment does
not affect in any way the provision just mentioned.

Moreover, sec. 20.16 (1) (g) was just amended by ch.
131, Laws 1947, to read:

"All fines, fees or other money collected by said society
shall be paid within one * * * month after receipt into the
general fund and are appropriated therefi'om to the state
historical society as an additional appropriation to carry
out its powers, duties and functions."

You are therefore advised that under sec. 20.16 (1) (g)
as amended all moneys collected by the society, whether
by grant, bequest, devise or otherwise, and whether the
same be principal or income, are to be deposited with the
state treasurer within one month after receipt. This pro-
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cedure would in no way interfere with the society's author
ity to invest items of principal in securities authorized by
law nor would it interfere with the society's custody of
the securities when purchased since there is no statutory
provision requiring that the securities be deposited with
the state treasurer for safekeeping as is true for instance
under sec. 36.03 in the case of university trust fund se

curities.

You have also inquired as to the power of the state his
torical society to sell personal property other than dupli
cates of historical articles, books or periodicals.

Sec. 44.01, as amended by ch. 55, Laws 1947, provides in
part that the society:

" * * * shall not sell, mortgage, transfer or dispose of
in any manner, or remove, except for temporary purposes,
from * * * its building or buildings any article therein
without authority of law; * * * except that the society
* * * may sell * * ♦ or * * * exchange its publications, * * *
and may sell, exchange or otherwise * * * dispose of dupli
cate books * * *, periodicals or museum objects, or boolcs,
periodicals or museum objects outside of its field of collec
tion to other public libraries, schools, museums or other
educational or charitable institutions * * * or their agents.
There shall continue to be a board of curators of said
society, constituted with substantially the same powers as
at present, of which the governor, secretary of state and
state treasurer shall be ex officio members and take care
that the interests of the state are protected. The society
Tnay acquire property, real or personal, by gift, bequest or
otherwise, in any amount and may sell for such price and
upon such conditions as its finance committee may deem
best for its interests, and convey real estate acquired by
it by gift or bequest or through the foreclosure of any
mortgage."

It is readily apparent that there is nothing in the fore
going language or in the preceding language in sec. 44.01,
to the effect that the society is a trustee for the state and
shall hold all its property for the state, which can be con
strued as a specific grant of power to sell personal prop
erty of the society with the exception of the items actually
enumerated.
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We understand, however, that in the past it has been
customary to sell waste paper which otherwise would have
to be burned or thrown out as trash and that on occasion
items such as old light fixtures, an elevator motor, and
coils on air-conditioning equipment have been sold for
their salvage value. Perhaps additional illustrations could
be furnished, and/ we would be most reluctant to rule that
waste paper and junked equipment could be discarded but
that the same could not be sold for such salvage value as
it might have. Certainly no prudent trustee would follow
such a ridiculous and wasteful policy unless clearly re
quired to do so. It is true that administrative agencies
of the state have only such powers as are expressly granted
to them or are necessarily implied, and any power sought
to be exercised by such an agency must be found within
the four corners of the statute under which the agency
.proceeds. Americm Brass Co. v. State Board of Health,
245 Wis. 440. However, the state historical society is a
private corporation for a public purpose. See State ex rel.
W. D. A. V. Dammmn, 228 Wis. 147, 172. The act incor
porating the society, ch. 17, Laws 1853, sec. 1, among other
things provided that the society "for the purposes of its
institution, may do all such acts as are performed by nat
ural persons." At any rate and whether the society be re
garded as a state administrative agency or as a private
corporation for a public purpose it must be deemed to have
the implied powers necessary to the carrying out of its
functions to the extent not otherwise specifically provided
or prohibited by statute.
Implied powers are those that flow from a grant of ex

pressed powers and are those powers necessary or inci
dental to the exercise of the express powers. Shelly Oil Co.
V. Pruitt & McCrory, 94 Okl. 232, 221 Pac. 709. Also the
implied powers of a corporation are not limited to those
nierely necessary, but include such as are appropriate, con
venient, and suitable in carrying out the express purposes
of the corporation. Malone v. Republic Nat. Bank & Trust
Co., Tex. Civ. App., 70 S. W. (2) 809. Likewise the implied
powers of a trustee are inherent in the purposes and intent
of the trust created and the objects to be attained thereby,
Barrett v. Hennebry, 322 111. App. 708, 54 N. E. (2) 608.
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Here the purposes and intent of the legislature in mak
ing provision for the creation and perpetuation of the state
historical society are obvious. So far as personal prop
erty is concerned it is its duty to serve as trustee of the
state in the preservation and care of records and all ar
ticles and other materials of historical interest and sig
nificance placed in its custody. See sec, 44.02 (1) as re
pealed and recreated by ch. 56, Laws 1947. No useful his
torical purpose would be served by keeping waste paper,
worn out equipment, machinery and the like, and it would
be most imprudent and contrary to the duties of a faith
ful trustee to throw away such material when the same
could be sold even for small sums which could be deposited
in the state treasury under sec. 20.16 (1) (g) for the pur
pose of reappropriation to the society as additional funds
to carry out its powers, duties and functions.
You are therefore advised that while the state historical

society is not presently authorized to sell its personal prop
erty generally or otherwise than as provided in sec. 44.01,
it is not precluded from selling its waste paper, discarded
equipment and the like where it is sound administrative
practice and prudent trusteeship to do so. The proceeds
from such sales are to be deposited with the state treas
urer pursuant to sec. 20.16 (1) (g).
WHR
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State Board of Health—Hospital Survey and Construc
tion Plan—Any regulation made by the state board of
health under sec. 140.18 may be enforced by action brought
in a state court of competent jurisdiction.

Sec. 140.05 (3) applies in case of regulations made by
the state board of health under sec. 140.18 and gives the
board power to enforce such regulations in event of a vi
olation either by an action brought in a state court of
competent jurisdiction or by imposition of a fine as therein
provided.

June 25, 1947.
Carl N. Neufert, M. D.,

State Health Officer,
State Board of Health.

You direct our attention to the Hospital Survey and
Construction Act (42 USCA § 291, et seq.) which among
other things appropriates a certain sum to be used to as
sist the various states to make a survey of existing hos
pital facilities and the need for new public or nonprofit
hospitals, and which also appropriates a certain sum to
be allotted to the various states as therein provided which
have submitted a state plan to construct necessary public
and other nonprofit hospitals. To participate in the allot
ment for the purpose last mentioned, each state must meet
certain requirements, including those stated in sec. 623
(d) of said act which reads as follows:

"If any State, prior to July 1, 1948, has not enacted leg
islation providing that compliance with minimum stand
ards of maintenance and operation shall be required in
the case of hospitals which shall have received Federal
aid under this title, such State shall not be entitled to any
further allotments under section 624."

To enable Wisconsin to meet the requirements of said
Hospital Survey and Construction Act, ch. 255, Laws 1947,
was recently enacted into law which among other things
creates sees. 140.10 to 140.22, known as the Wisconsin
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Hospital Survey and Construction Act. Said act estab
lishes in the state board of health a division of hospital
survey and construction to be administered by a director
under supervision of the state health officer.

It is provided in sec. 140.18 that:

"The board shall by regulation prescribe minimum stand
ards for the maintenance and operation of hospitals which
receive federal aid for construction under the state plan."

The United States public health service which you state
administers the federal Hospital Survey and Construction
Act, raises a question whether sec. 140.18, Wis. Stats.,
meets the requirements of 623 (d) of the federal act be
cause there is no provision for the enforcement of any
standard set up by our state board of health pursuant to
authority granted by said sec. 140.18. In a letter dated
June 10, 1947 addressed to you signed by A. S. Rumreich,
Director, Hospital Survey and Construction, it is said
inter alia:

"Section 140.18 quoted above is applicable to all hospitals
and health centers receiving Federal aid and provides for
the establishment of standards of maintenance and oper
ation for them. However, nothing in S. B. 105 makes any
provision for enforcement of these standards. In the ab
sence of some provision for enforcement, the requirement
of section 628 (d) that the State enact 'legislation provid
ing that compliance with minimum standards of mainte
nance and operation shall be required in the case of hos
pitals which shall have received Federal aid under this title'
will not have been met.

"The means to be adopted by which such enforcement
may be achieved are largely a matter of State discretion.
It may be done through a licensure law which is the pat
tern being followed in most states. It may be done by
imposition of some penalty to be imposed on institutions
which do not comply with the standards laid down. It
would not be necessary, however, to make specific provision
for any penalty if some other means of enforcement were
available to the agency promulgating the standards. For
example, it would be sufficient if the State agency had the
power to compel observance of its standards by injunction
or other court order."



294 Opinions of the Attorney General

The questions on which you ask our opinion are:
1. Has the Wisconsin state board of health power to en

force any regulation made by it under sec. 140.18?
2. Does sec. 140.05 (3) give the board power to enforce

any regulation made by it under sec. 140.18?
In 42 Am. Jur. (Public Administrative Law) § 53, it is

said among other things: "Power to enforce a rule may be ,
implied in the grant of power to establish it."
In Kasik v. Jcmssen, 158 Wis. 606, our supreme court

said at pages 609-610:

"In addition to powers expressly conferred upon him by
statute, an officer has by implication such additional powers
as are necessary for the due and efficient exercise of the
powers expressly granted or such as may be fairly im
plied from the statute granting express powers. * * *"
"Administrative officers have a limited power to make

and enforce rules and regulations consistent with and sup
plementary to the statutes under which they act. This
power varies according to the nature and necessities of
the office * * [Emphasis ours]

In addition the board here is granted specific power by
sec. 140.13 which reads inter alia as follows:

"In carrying out the purposes of the act, the board is
authorized and directed:

"(2) To provide such methods of administration, appoint
a director and other personnel of the division and take
such other action as may be necessary to comply with the
requirements of the federal act and the regulations there
under ;

The above would justify action by the board to enforce
any regulation made by it in event such enforcement is
necessary to meet any requirement of the federal act. It
is possible that there may be several means of enforce
ment. There is authority which would support the view
that even in absence of statute any regulation of the board
could be enforced by action brought in our state courts.
See note in 26 Nebraska Law Review 116 at 118; In re
Debs, 158 U. S. 564, 15 S. Ct. 900, 39 L. ed. 1092; United
States V. American Bend & Mortgage Co. (DC 111.), 31 F
(2d) 448 at 450. An exampla i'' own state where an ad-
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ministrative order was enforced by action brought in court
is the case of Stcube ex rel Martin v. Juneau, (1941) 238
Wis. 564, where the attorney general brought action in
the name of the state for a mandatory injunction to com
pel compliance with an order of the state board of health
and water pollution committee requiring the city of Juneau
to take steps to install a sewerage system. There was no
express statute authorizing such action. But wholly aside
from the foregoing, an action to enforce a regulation of
the board under sec. 140.18 prescribing minimum stand
ards would, in our judgment, be authorized by the provi
sions of sec. 140.13 (2) above referred to and also by the
provisions of sec. 140.05 (1) which states inter alia:

"The state board of health shall have general supervi
sion throughout the state of the health and life of citizens,
and shall study especially the vital statistics of the state
and endeavor to put the same to profitable use. * * * The
board may establish bureaus and shall possess all powers
necessary to fulfill the duties prescribed in the statutes and
to bring action in the courts for the enforcement of health
laws and health rules. * * *"

In making a regulation of the kind mentioned in sec.
140.18, the board would clearly be exercising or fulfilling
"duties prescribed in the statutes" with respect to a sub
ject matter which falls within the designation of "health
laws and health rules." Regulations issued by the board
prescribing minimum standards for the maintenance and
operation of hospitals as provided in sec. 140.18 relate to
health of the people of this state and such construction of
the term "health laws and health rules" follows from its
context. It also is justified from the broad powers given
the board by sec. 140.05 (1), namely "general supervision
throughout the state of the health and life of citizens" and
"all powers necessary to fulfill the duties prescribed in the
statutes." This indicates pretty well that the term "health
laws and health rules" should be construed to cover any
rules or regulations made by the board within the scope
of its powers which relates to the health and life of its
citizens including regulations covering the subject matter
involved here, namely maintenance and operation of hos
pitals.
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Power to enforce any regulation made by the board un
der sec. 140.18 may also be found in sec. 140.05 (3) which
reads inter dlia as follows:

"The board shall have power to make and enforce such
rules, regulations and orders governing the duties of all
health officers and health boards, and as to any subject mat
ter under its supervision, as shall be necessary to efficient
administration and to protect health, and violation shall be
punished by fine of not less than ten nor more than one
hundred dollars for each offense, unless penalty be specially
provided. * * *"

The context requires that the word "and" following the
word "boards" should be construed to mean "or." Other

wise the power granted would be limited to rules govern
ing health officers and health boards which would be con
trary to the evident intent of the legislature as therein
stated. State ex rel. Wisconsin D. M. Co. v. Circuit Court,

176 Wis. 198 at 204. Any regulation made by the board
under sec. 140.18 would obviously relate to "any subject
matter within its supervision, as shall be necessary to
efficient administration and to protect health" and would

meet the requirements of that portion of sec. 140.05 (3)
above quoted.

Attention is also directed to the fact that sec. 140.05 (3)

also provides for a punishment by way of a fine for viola
tion of any rule, regulation or order therein mentioned
unless another penalty is specifically provided. Inasmuch
as any regulation made by the board under sec. 140.18 is
included in the rules, regulations or orders mentioned in
sec. 140.05 (3), failure to comply with any such regula
tion could be penalized by the imposition of a fine as
therein stated.

We therefore advise you (1) that any regulation made
by the state board of health under sec. 140.18 may be en
forced by action brought in a state court of competent
jurisdiction; (2) that sec. 140.05 (3) is applicable and
gives the broad power to enforce any regulation made by
it under sec. 140.18 by such an action and further pro
vides for the imposition of a fine in case of violation of any
such regulation.'



Opinions op the Attorney General 297

Before concluding this opinion, we wish to direct your
attention to an opinion of this office appearing in XXXV
Op. Atty. Gen. 29 which holds that the state board of
health might prescribe minimum standards to guide those
in charge of tuberculosis sanatoria but was without power

to enforce them. The opinion in that case turns on a stat
ute which specifically limited the board's power of enforce
ment to recomynending such changes and additions as it

deemed proper which, of course, distinguishes the situa
tion there from that here.

WET

Counties—Tac:ation—Tax Dee d—Public Assistance—

Old-age Assistance—Where tax delinquent lands, subject
also to old-age assistance lien, are deeded to the county,
the county's lien for such taxes and old-age assistance is
merged in the county's title and interest on the delinquent
taxes ceases to run.

June 28, 1947.

Herbert A. Bunde,
DistHct Attorney,

Wisconsin Rapids, Wisconsin.

You state that an old-age pensioner against whose lands
an old-age assistance lien had been filed was committed to
the county home for the aged and gave a deed of his prop
erty to the county. Thereafter the county welfare director
sold the property to a third party and accounted to the
state welfare department upon the basis of the sale price
of the land. There were delinquent taxes, interest and pen
alties against the land when the county took title, and you
inquire whether interest continued to run after the county
acquired title.

This problem has received consideration either directly
or indirectly in the following opinions where tax deeds to
the county were involved,—XXVIII Op, Atty. Gen. 74, XXX
Op. Atty. Gen. 29, XXXV Op. Atty. Gen. 429 and XXXVI
Op. Atty. Gen. 120. In the last of these opinions it war.
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pointed out that there is no provision in the statutes for
interest after the taxes and tax certificates cease to exist,
since the taking of the tax deed automatically extinguishes
them by merging them in the county's title.
On the basis of these opinions your question narrows it

self down to the problem of whether or not the result
should be any different where the lands are conveyed to
the county voluntarily rather than by tax deed.
We are unable to perceive that there is any statutory

distinction so far as the running of interest or so far as
accounting for the proceeds from the sale of the lands are
concerned. If there is a merger in the one case there should
likewise be a merger in the other and you are therefore
advised that the opinions hereinbefore referred to are con
trolling so far as your problem is concerned.
WHR

State Treasurer—Taxation—Income Tax—Income tax

collections may be invested in appropriate securities the
same as other state funds. The provisions of sec. 71.10
(4m) (a), Stats., do not preclude such handling of said
funds.

June 28, 1947.
John M. Smith,

State Treasurer.

You call our attention to the following provision of sec.

71.10 (4m) -(a), Stats. 1945:

"In collecting income taxes as provided in this chapter,
the department of taxation shall be deemed to act as agents
of the state, counties and towns, cities or villages entitled
to receive the taxes collected."

and ask whether in view thereof of the income tax collec

tions transmitted to you by the department of taxation
may be invested, such as in United States government
bonds or securities, pending the next apportionment and
distribution thereof on March 1, June 1, September 1, or
December 1, as the case may be.
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By the express language of sec. 71.10 (3), Stats. 1945,
all income taxes are payable to the department of taxation.
Sec. 71.10 .(4m) (b), Stats., requires it to transmit all in
come tax collections to the state treasurer within 15 days
after it receives them and also provides that on March 1,
June 1, September 1 and December 1 of each year the state
treasurer "shall apportion and pay income taxes collected
^nd transmitted to him to the county and local treasurers"
as provided in sec. 71.19, Stats.

All that sec. 71.19 contains is the basis upon which such
revenue derived from income taxes collected is to be divided
and distributed on the prescribed dates. Except as it directs
how the appropriations made by sec. 20.09 (4) to the de
partment of taxation to cover the cost of administering the
income tax law shall be deducted from such income tax col
lections, there is nothing in it that in any way relates to
what the state treasurer shall or shall not do with the
proceeds of such collections or grants any rights to the
counties or local units, during the interim between the time
of receipt thereof and the next respective apportionment
date. We find no other statutory provision respecting what
the state treasurer shall do with such proceeds during such
interim or conferring any rights on the counties or local
units during that time.

The provision which you quote from sec. 71.10 (4m)
(a). Stats., came into the statutes by ch. 367, Laws 1933,
which, so far as the income tax law is concerned, was de
signed to improve the collection of income taxes. The main
change made in this respect was to take the collection of
the income taxes away from the county treasurers and put
it in the hands of the tax commission, now the department
of taxation. Prior thereto all income taxes were payable to
and the collection of income taxes was made by the county
treasurers. It is because of this change that the quoted pro
vision from sec. 71;10 (4m) (a) was put in the statutes.
Its significance is to make clear that the income tax law
after amendment in 1933 is designed to and does produce
revenue for the state and all of the named local subdivisions
thereof. There^ is nothing in the quoted language of sec.
71.10 (4m) (a) that has any significance in respect to the
questicHi which you have presented.
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When the proceeds of income tax collections are trans
mitted to the state treasurer by the department of taxa
tion they come into the hands of the state treasurer the

same as any other state funds. He is not required to seg
regate them and keep them in a separate account. Factu
ally that has never been done and such funds have been

commingled with other state funds and deposited in the
state general bank accounts. The state treasurer has the
duty to preserve them in the same fashion that he does
other funds. As respects these particular funds his only
other duty is to see that at the respective revenue distri
bution dates there are sufficient state funds available in a
form capable of distribution according to the prescribed
basis set forth in sec. 71.19, Stats. The tax department cer
tifies to the state treasurer how they shall be apportioned
and if any overdistribution is made the tax department
handles the effecting of any correction thereof. Sec. 71.18
(4), Stats.
We find nothing in the statutes that precludes the han

dling of funds representing the proceeds of income tax col
lections the same as other state funds generally, except
of course, as indicated above, the inherent requirement that
on the respective revenue distribution dates funds shall be

available in sufficient liquid form to make the distribu
tions. On the other hand, sees. 14.445 and 14.67, Stats.,
do provide for the investment of state funds in the treas
ury in United States government bonds. If these or other

provisions authorize the investment of state general funds
they apply equally to the funds derived as income tax
revenue.

It is our opinion that, subject to such limitations as may
be applicable to state funds generally, the income tax col
lections may be placed in proper investments such as
United States government bonds or securities, either matur
ing or capable of conversion at such time as they may be
needed.

HHP
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Taxation—Motor Fuel Tax—Words and Phrases—Time

—Change to 6 months in the time prescribed by sec. 78.14
(2), Stats., for filing claims for refund of motor fuel taxes,
made by ch. 321, Laws 1947, applies only to claims upon
purchases made on and after June 28, 1947. Such period
does not include the same day of the sixth month as the pur
chase date, but expires on the day before. Where sixth
month has fewer days than that upon which the final filing
date would fall, the period expires on the last day of such
month. If final filing date falls on Sunday or a holiday,
claim may not be filed the next secular or business day.

July 1, 1947.

Wisconsin Department of Taxation.

You request an opinion on four questions as to the appli
cation of the amendment made by ch, 321, Laws 1947, in
the provisions of sec. 78.14 (2), Stats., changing the time
within which claims for refund of motor fuel taxes must be
filed from "90 days" to "6 months" after the purchase. Said
ch. 321 was published June 27 and therefore took effect
June 28. See sec. 370.05, Stats.

1. Does the time limitation of 6 months for filing claims
apply only to purchases made on or after the effective date
of the act, or does it also apply to purchases made within
the 6 months prior to the effective date of the act even
though in some cases tax refund may have been previously
disallowed for late filing when the claim was presented un
der the 90-day time limitation?
Under the provisions of sec; 370.06, Stats., as interpreted

and applied in Estate of Tinker (1938) 227 Wis. 519, 279
N.W. 83; Pierce v. Westhy State Bank (1935) 218 Wis. 648,
261 N.W. 752; Augustine v. Congregation of the Holy Ro
sary (1934) 213 Wis. 517, 252 N.W. 271, and Thorn, v. Sen-
senbrenner (1933) 211 Wis. 208, 247 N.W. 870, any change
in the limitation or period of time prescribed by the statute
for the doing of an act applies only to rights and remedies
which accrue after the effectiveness of such amendment,
and the old limitation or period of time continues to apply
to all matters upon which it had commenced to run prior,
to such change, unless the amending act provides the new
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limitation or period of time shall apply to matters upon
which the limitation or period of time had commenced to
run when it took effect. Chapter 321, Laws 1941, is wholly
devoid of anything indicating that there was any intention
that the 6-month limitation should apply to claims which
had already accrued when it took effect. Accordingly sec.
370.06, Stats., is applicable and the 6-month period ap
plies only to claims for refunds on purchases made on and
after June 28, 1947. It does not apply to claims for refund
in respect to purchases made prior to June 28, 1947, but
the 90-day limitation continues to apply to them.

2. Does the language "within 6 months after the pur
chase" mean that the final filing date is the same day of the
month 6 months hence, or the clay before or the day after?

Sec. 370.01 (10), Stats. 1945, specifies that as used in
the statutes:

"The word 'month' shall be construed to mean a calendar
month unless otherwise expressed * *

This same section by subsection (24) provides:

"The time within which an act is to be done as provided
in any statute, when expressed in days, shall be computed
by excluding the first day and including the last, except
that if the last day be Sunday or a legal holiday the act may
be done on the next secular day; and when any such time is
expressed in hours the whole of Sunday and of any legal
holdiay, from midnight to midnight, shall be excluded."

However, there is nothing in the statutes respecting how
time shall be computed where expressed in months. Accord
ingly, as was the case in XXV Op. Atty. Gen. 600, resort
must be made to the general rule of construction, which is
as stated by the supreme court in Siebert v. Jacob Duden-
hoefer Co. (1922) 178 Wis. 191, 194, 188 N.W. 610:

"* * * The rule is well settled on an issue of limitation
where the time is to be computed from a certain date, that
in the computation the day of the date is to be excluded, and
where the computation is from a certain event the date of
that event must be included. * * *"

The above quotation was cited and followed in the more
recent case of Broken v. Oneida Knitting Mills (1938) 226
Wis. 662, 277 N.W. 653.
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The provision in sec. 78.14 (2), Stats., as amended, is
that the claim for refund must be filed "within 6 months

after the purchase of the motor fuel." It does not say from
the date of the purchase. Therefore, as the time is com
puted from an event, e.g., the purchase of the motor fuel,
the above general rule is applicable and the 6-month
period is computed by including the day of the purchase as
the. first day of such period. The 6 months thus does not
extend to include the same day of the month 6 months hence
but expires on the day before. To illustrate, if motor fuel is
purchased on July 15, the period within which a claim for
refund may be filed expires on the next January 14.

3. What is the final filing date in respect to a purchase
made on the 31st day' of a month where the sixth month
thereafter has less than 31 days?

The applicable rule is stated in 62. C.J. 970 as follows:

"Where 'month,' as employed in a statute, judicial pro
ceeding, or contract, means calendar month, a period of a
month or months is to be computed not by counting days,
but by looking at the calendar, and it runs from a given day
in one month to a day of the corresponding number in the
next or specified succeeding month, except where the last
month has not so many days, in which event it expires on
the last day of that month. It means the period of time in
tervening between a given date and the corresponding date
of the next succeeding month by name, and as the number
of days in a calendar month varies, the number of days in
such period is necessarily limited by the number of days
in the month during which the computation begins, and
also in which it ends."

It is therefore our opinion the answer to this question is
that the period expires on the last day of the sixth month.
Taking the example you present, the final filing date would
be February 27 for purchases on August 28, and February
28 for purchases on August 29, 30 and 31, except if it were
leap year, when February 29 would be the final date in re
spect to purchases on August 30 and 31.

4. If the final filing date falls on Sunday or a holiday does
the next secular or business day become the final filing date?
Upon this question the only authority in this state is Wil

liams V. Lane (1894) 87 Wis. 152, 58 N.W. 77, where it
was held that in the absence of express statutory language
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to the contrary, where the time set out in a statute for com
mencement of an action is expressed in years and the last
day falls on Sunday, the action cannot be commenced on the
next day. It specifically referred to the statute which is now
sec. 370.01 (24), Stats., providing that when the time for
doing an act is expressed in days, then if the last day falls
on Sunday or a holiday it may be done the next secular day,
and said the case did not come within it because that statute
applies only to cases where the time in the statute "is ex
pressed in days." We perceive no reason why the same rule
should not obtain where the time is expressed in months.
Clearly such a case likewise is not within the provisions of
sec. 870.01 (24), Stats. Your qustion is, therefore, answered
in the negative.
HHP

Constitutional Law—Marketing and Trade Practices
Bill 826, A. as amended, Session 1947, requiring every per
son who under franchise or other contract sells, exchanges
or othenvise deals at retail in merchandise in a territory
which includes an area of this state to have a bona fide
place of business in such area in this state, if enacted into
law would be unconstitutional because of conflict with sec.
1, art. I, of the state constitution and sec. 1 of the 14th
amendment of the federal constitution.

July 2, 1947.
The Honorable, The Assembly.

By resolution you ask our opinion of the constitutionality
of bill 326, A. with amendments 1, A. and 2, A. if enacted
into law. The bill as amended provides:

"100.195 RETAIL PLACE OF BUSINESS REQUIRED.
(1) Every person holding a franchise or contract by any
other name to engage in selling, exchanging or otherwise
dealing in any product at retail in a territory including an
area of this state shall have a bona fide place of business in
such area of this state; and no person shall grant or issue to
another person a franchise or contract by any other name
to sell, exchange or otherwise deal in any product at retail
in a territory including an area of this state unless such
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other person shall have a bona fide place of business in such
area of this state. 'Bona fide place of business' as used in
this subsection shall be deemed to include a place of resi
dence in or from which operations under such franchise or
contract are carried on.

" (2) The provisions of this section shall not apply to the
employes of any employer having a place of business in such
area nor to sales agents representing a principal having a
place of business in such area.
"(3) Any person violating this section shall be deemed

guilty of a misdemeanor and upon conviction shall be pun
ished by a fine of not less than $100 nor more than $500.
Each violation of this section, after the first, continuing for
a period of 30 days shall be deemed a separate and distinct
offense."

Said bill would if enacted into law discriminate between
the person who under a franchise or other contract, sells,
exchanges or otherwise deals at retail in any product in a
territory which includes an area of the state, and the per
son who might sell, exchange or otherwise deal in a like or
similar product at retail in this state but not under a fran
chise or contract, such as a manufacturer (who might or
might not be a resident of this state) who sells his or its
products direct to the public. The person who does business
under the franchise or contract would become subject to
bill 326, A. if it is enacted into law and must have a bona
fide place of business in this state in the territory covered
by his franchise or contract. The person who does business
without a franchise or contract would not become subject to
bill 326, A. if enacted into law and need not have such a
place of business. We see no rational basis for such a clas
sification and for that reason are of the opinion that bill
326, A. would if enacted into law be unconstitutional be
cause such improper classification would make it discrimi
natory and would violate sec. 1, art. 1 of our state constitu
tion and sec. 1 of the 14th amendment of the federal con
stitution. Whipple V. South Milwdukee, 218 Wis. 395;
Edgefton v. Slatter, 219 Wis. 381.
We understand that the above bill is designed to require

nonresidents of this state who are authorized by a manufac
turer or others to engage in the sale of merchandise in a
certain territory which includes a portion of this state, to
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have a place of business in this state. Normally any contract
entered into between the nonresident retailer and the manu
facturer or anyone else authorizing said retailer to engage
in the sale of merchandise in a certain territory which
might include a portion of the state would be entered into
in some state other than Wisconsin, and there is a question
whether Wisconsin has any power to enact legislation which
would affect contracts of this kind made outside its borders.
There is also a question whether Wisconsin could prevent
its citizens from going into another state and making pur
chases from such nonresident retail dealer and also whether
Wisconsin could impose any requirement upon the non
resident retailer in event such retailer, either in person or
through agents, comes into this state for the purpose of
negotiating or making a sale of merchandise. However, the
conclusion already reached makes it unnecessary to now de
termine such questions or other possible questions such as
whether the bill is aimed at remedying something legiti
mately within the scope of the police power or whether the
bill if enacted into law would discriminate between resi
dents and nonresidents of this state as well as whether it
may be discriminatory in other respects, or whether it
would impose an undue or discriminatory burden on inter
state commerce, which latter question might arise if such
bill were applied to the numerous different factual situa
tions which could be presented.
WET
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Intoxicating Liquors—Gambling Devices—Governor—
District Attorney—^Under sec. 176.90 (9), Stats., district
attorney has no duty to report to the governor the negative
circumstance that he has not received reports of the pres
ence of specified gambling devices within his county during
the preceding quarter year.
In the absence of such report, governor must presume the

district attorney has done his duty, unless proof is received
by governor of presence of such gambling devices in said
county, and of district attorney's knowledge thereof. In the
latter circumstance the governor may remove district at
torney on his own complaint.

July 3,1947.

OSCAR RENNEBOHM,

Acting Governor.

You request my opinion as to (1) whether, under section
176.90 (9), Stats., it is the duty of a district attorney to re
port in writing to you if no information has come to such
district attorney of the presence of gambling devices in
places where liquor is sold for the preceding quarter year;
and (2) whether the governor has any duty in the premises
if no report is received.
A consideration of the following excerpts from section

176.90, Stats., (commonly known as the "Thomson Law")
is necessary to the answers to your questions:

"176.90 (1) A license or permit issued under the provi
sions of this chapter or section 66.05 (10) to any person
who shall thereafter knowingly suffer or permit any slot
machine, roulette wheel, other similar mechanical gambling
device, or number jar or other device designed for like fo^
of gambling, to be set up, kept, managed or used upon the
licensed premises or in connection therewith upon premises
controlled directly or indirectly by such person, shall be re
voked by the circuit courts by a special proceeding as here
inafter provided. ** * , ^ T. •«! 4. 1.1
"(2) Any sheriff, undersheriff, deputy sheriff, constable

or other municipal police officer or any person authorized to
enforce the gambling laws under the provisions of section
14 426 shall within 10 days after acquiring such informa
tion report to the district attorney of the county the name
and address of any licensee or permittee under chapter 176
or section 66.05 (10) who to his knowledge has knowingly
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suffered or permitted any device to which reference is made
in subsection (1) to be set up, kept, managed or used upon
the licensed premises or in connection therewith upon prem
ises controlled directly or indirectly by such licensee or
permittee. Such officer or person shall also report to the
district attorney his knowledge of the circumstances and
the name of the municipality or officer by whom the license
or permit has been issued. Any other person may in writing
and signed by that person report any such name, address
and other information to the district attorney. Within 10
days after any report to him the district attorney shall in-
situte a proceeding as hereinafter provided before the cir
cuit court of his county or shall within such time report to
the attorney-general the reasons why such a proceeding has
not been instituted. * * *

* *

^ "(9) A written record shall be kept by every officer and
district attorney of reports made by or to him under sub
section (2). On the first day of the third calendar month
after the passage of this section the district attorney of
each county shall report in writing to the governor the
name, address and office, if any, of each person who has
reported to him knowledge of gambling devices under the
provisions of subsection (2). He shall also set out the dispo
sition of such reports and the status of all cases instituted
thereon. Thereafter such a report shall be filed quarterly
on the first days of January, April, July and October in
each year, and each report shall also set forth the status of
cases not shown by any prior report to be finally deter
mined."

You suggest that if this section requires the district at
torney to make quarterly reports at all events, whether or
not informers communicated with the district attorney, the
governor would be warranted in believing the district at
torney who does not file a report is derelict; and that it
would be the governor's duty to demand a report, even
though the report should show that the official had received
no information as to gambling devices in his county. You
further suggest that if there is no duty on the part of the
district attorney to report to the governor following those
quarter years in which no information comes to the district
attorney, the governor is not justified in assuming that the
district attorney is derelict and there would be no duty upon
the governor to call for the report.
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You state the further proposition as your conclusion that
in the latter event, the governor would not seem to have any
duty in the absence of a report, even though in the particu
lar county the law may have been violated and the violation
ignored.

Subsection (9) is clear in affirmatively prescribing the
contents of the report required to be made. No requirement
is expressed, nor, in my opinion, can be implied, which de

fines or imposes upon the district attorney a duty to report
to the governor the negative circumstance that no violations
have occurred within the periods preceding the due dates
of such reports. The plain language of the statute supports
the foregoing conclusion without the necessity of applying
any rules of construction.

It follows that if the governor does not receive a report
from a district attorney on the due date designated by the
statute, he may properly assume that no violations of sec
tion 176.90, Stats., have occurred within the preceding
quarter year in the county in question. The maxim omnia
praesumuntur rite et solemniter esse acta (all things are
presumed to have been rightly and regularly done) which
is frequently applied to the acts of almost every class of of
ficers, is applicable here.

"* * * in the absence of evidence to the contrary, sworn
public officials are presumed to have performed their duties
properly." See 1 Jones on Evidence, 4th ed., paragraph 45,
pp. 78-80. Citing State v. Kempf, 69 Wis. 470, 84 N.W. 226,
2 Am. St. Rep. 753.

In that part of your conclusions in which you state that
"the governor would not seem to have any duty in the ab
sence of a report; even though in the particular county the
law may have been violated and the violation ignored," you
are correct, provided proof of a violation has not reached
your official attention from other sources. In the latter in
stance, if proof of such violation should be submitted to you
from a source other than the district attorney, a further
question arises by virtue of section 176.90 (8), which reads
as follows:

"Any officer or employe referred to in subsection (2) or
any district attorney who shall without proper excuse neg
lect or refuse to perform the duties required of him herein
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within such times as may be specified shall be subject to re
moval. The governor may remove any such sheriff or dis
trict attorney under the provisions of section 17.16 by filing
a complaint on his own motion."

Section 17.16 Stats., referred to above, prescribes gener
ally the procedure for removal of public officers. The only
subsection material to the present question reads as follows:

"(3) Removals from office for cause under this chapter,
except as provided in section 17.14, shall be made as pro
vided in this section, and may be made only upon written
verified charges preferred by a taxpayer and resident of
the governmental unit of which the person against whom
the charges are filed is an officer, * * *"

In view of this strengthening of the removal process by
conferring upon the governor the power to file a complaint
on his own motion, it is clear that the legislature intended
to impose a larger responsibility upon him than is contem
plated by the general removal statute (17.16 (3) ) which
requires a taxpayer's petition.
The office of governor is a constitutional office under the

American system, and does not exist by virtue of the com
mon law. 24 Am. Jur. 824. No powers or duties attach to the
office except such as are expressly conferred. State ex rel.
Resley v. Farwell, 3 Pinney 393, 432.

While the statute in question (sec. 176.90) is not a
criminal statute, in that it does not create a criminal of
fense and the remedial provisions employed in the section
do not constitute a punishment for crime {State v. Coubal,
248 Wis. 247, 262), there is a strong similarity between the
character of a district attorney's duty to act under this
statute when appropriate circumstances exist which would
arouse that duty, and the character of his duty to prosecute
in a criminal case.

In the absence of the power vested in the governor to file
a complaint on his own motion under section 176.90 (8),
the residual situation which would exist upon the failure or
neglect of a district attorney to act in an appropriate case
under section 176.90 and that which would exist upon his
failure or neglect to act in a criminal case, would be much
the same insofar as the duty of the governor to act is con
cerned.



Opinions op the Attorney General 311

It has been held in a former opinion of this department,
III Op. Atty. Gen. 804, that the governor has no special du
ties in the matter of enforcing the criminal laws. In reach
ing that conclusion my predecessor considered that part of
section 4 of article V of the Wisconsin constitution which

provides:

♦ » He [the governor] shall expedite all such measures
as may be resolved upon by the legislature, and shall take
care that the laws be faithfully executed."

with reference to the construction of which he quoted
from a leading case involving a similar provision in the con
stitution of the state of West Virginia: Preston v. Bennett,
8 W. Va. 89, wherein the court said:

"The provision which requires that the governor shall
take care that the laws be faithfully executed does not gen
erally, if ever, make it the duty of the governor himself to
execute the laws. But, as the language imports, it makes it
his duty co/refully to observe the rrmmer in which the differ
ent officers of the government exercise their proper func
tions and execute the laws committed to their charge, or
their failure to perform such duties; and when they fail to
act, or act improperly, if he has the power to remove them
from office, to do so; or if he has not, to bring the subject
to the cognizance of that department of the government
which has the power to remove or punish them." (Empha
sis ours)

My predecessor further elucidated upon the subject of the
governor's duty in the following manner:

"Under our scheme of government the county is made
the unit for the enforcement of state laws. A person must
be prosecuted in the county in which the crime with which
he is charged was committed. The expense of the trial is
borne by the county. The district attorney and the sheriff
are the law officers of the county and to them is committed
the duty and responsibility of enforcing the laws through
out their respective counties. Nowhere in the constitution
or in the statutes is the governor charged with anything in
the nature of specific duties concerning the enforcement of
laws, but by the provisions of sec. 968 [17.08] he is given
the power to remove from office, among others, any sheriff
or district attorney for their neglect of duty or malfeasance
or misfeasance in office. By virtue of this power he may ex-
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ercise a very decided influence in spurring these officers to
a proper discharge of their duties and by this power he is
enabled to see that the laws are faithfully executed." Ill Op.
Atty. Gen. 804, at 807.

I concur in that opinion and advise that it furnishes the
answer to your question respecting your duty in the prem
ises.

SGH

Municipal Court—Judge—Salaries and Wages—Art. IV,
sec. 26, Wisconsin constitution, does not apply to increase
in fees of municipal judges.

July 23, 1947.
Henry C. Oakey,

District Attorney,
Balsam Lake, Wisconsin.

You inquire whether the increased fee for the municipal
judge of Polk county provided by ch. 38, Laws 1947, shall
be collected on all cases docketed during the balance of the
term of the present incumbent. The answer to this question
is "Yes." The only conceivable objection to the collection of
such increase would be the provision of art. IV, sec. 26, of
the Wisconsin constitution, which provides in part, "nor
shall the compensation of any public officer be increased or
diminished during his term of office." It is now well estab
lished that this provision applies only to public officers
whose salaries are paid out of the state treasury. Sieh v.
Racine, 176 Wis. 617, at 62-5. XXXII Op. Atty. Gen. 51.
XXIX Op. Atty. Gen. 464.

Since this increase in fee is provided by state statute it
would supersede the terms of any other inconsistent sec
tion of the statutes previously adopted.
RGT
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Villages—Bond Issues—Airports—Since the amendment
of sec. 67.05 (5), Stats., by ch. 330, Laws 1947, villages
have authority to issue bonds for airport purposes without
a vote of the electors.

August 2,1947.

T. K. Jordan,
Executive Secretary,

State Aeronautics Commission.

You have asked whether it would be lawful for a village
to issue bonds for airport purposes without a referendum
of the voters of the village.

We believe that since the enactment of ch. 330, Laws

1947, no referendum is required in such a case.
Prior to the enactment of ch. 330, sec. 67.05 (5) (a) pro

vided that whenever an initial resolution should be adopted
by the governing body of a town or village the clerk of the
municipality should immediately call a special election for
the purpose of submitting the resolution to the electors for
approval. Ch. 330 amended that provision by removing the
words "or village" and making the requirement applicable
only to towns.

The same law included villages within the scope of sec.
67.05 (5) (b) which had theretofore applied only to cities.
It now provides that cities and villages may not issue bonds
without submitting the question to the electors except for
certain specified purposes. Ch. 330 also added airports to
the excepted purposes. We think it clear that by such change
the legislature intended to make it possible for villages, as
well as cities, to issue bonds without referendum for the
purposes specified in sec. 67.05 (5) (b), including airports.
BL
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Optometi"y—Contact Lenses—Licenses and Permits—
Fitting of contact lenses involves the practice of optometry
under sec. 153.01, Stats., and under 153,02, Stats., may be
done only by a licensed optometrist or licensed physician or
surgeon.

August 6,1947.
Dr. a. N. Abbott, President,

Wisconsin Board of Examiners in Optometry.

You have inquired whether the fitting of contact lenses
constitutes any part of the practice of optometry and have
furnished us with the following information relating to the
methods employed in fitting these lenses:
There are two methods in general use known as the

"molded" and the "trial case." Both were devised by op
tometrists and the various refinements in technique have
been worked out by optometrists. Most of the unlicensed
persons now in the field use the "molded" method. Optical
companies in many instances give a stenographer a short
course in the work and she dons a white dress and pro
ceeds to work on patients. The mold is made by placing a
low melting wax over the eye ball and allowing it to take
the contour of the eye. The mold can be made after instil
ling a few drops of anesthetic on the eye but equally good
results can be obtained without an anesthetic. This latter
method is gaining in popularity because the patient can re
port his sensations as the work progresses, thus insuring
more accurate work, although where an optometrist does
use an anesthetic he works in conjunction with a physician.
After the mold has been forced into proper shape it is
cooled and removed from the eye. From this is made a mold
of the eye over which is fitted a plastic shell or lens.

After the final shell has been made up a drop of fiuores-
cein (which is a dye, not a drug) is put in the eye. Then the
lens is inserted in the eye and checked with a fluorescent
light for leaks and general fit. The patient is then given a
conventional optometric refraction with this shell in his
eye. The resultant findings are then ground into the shell
and the job is finished.
The "trial case" method varies only in that no mold is

made. From an assortment of twenty-five or more lenses
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of various sizes and shapes the one making the best fit of the
eye is selected. An optometric refraction is then given and
the final lenses are ordered from the laboratory by number.
Any slight alteration that is needed to make a good contact
is made by bending the shell margin with a warm forceps.
Some optical companies are soliciting patients directly

and others are sent to them by physicians and optometrists.
In some instances a patient is sent to a physician to secure
a prescription for the anesthetic but in most cases the com
pany secures this for the patients. Unlicensed persons are
making the molds and doing the refractions. While some of
the optical companies contend that the work is done under
medical supervision, the physician in most instances is not
even in the building and has never seen the patient.

Sec. 153.01, Stats., reads:

"The practice of optometry is defined as follows: The em
ployment of any means other than drugs to determine the
visual efficiency of human eyes or the measurement of the
powers or defects of vision; the furnishing, using or em
ployment of any means or device designed or calculated to
aid in the selection or fitting of spectacles or eyeglasses; and
the adaptation of lenses, prisms and mechanical therapy to
aid the vision of any person."

Sec. 153.02 reads:

"(1) No person shall practice optometry within the
meaning of this chapter without a license so to do and a
valid certificate of registration issued by the Wisconsin
board of examiners in optometry.
"(2) This section shall not apply to physicians and sur

geons duly licensed as such in Wisconsin nor shall this sec
tion apply to the sale of spectacles containing simple lenses
of a plus power only at an established place of business in
cidental to other business conducted therein, without ad
vertising other than price marking on the spectacles, if no
attempt is made to test the eyes. The term 'simple lens' shall
not include bifocals."

As we see it the fitting of contact lenses for the purpose
of correcting visual defects is no different in principle than
the fitting of ordinary spectacles. In the one instance the
eye is fitted with a thin shell or cap of plastic or other trans
parent material which is held in place by the eyelids. In the
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other instance glass is used and is held in place by frame
work attached to the nose (pince-nez) or to the nose and
ears as in ordinary eyeglasses.

According to sec. 153.01 there are three steps in the prac
tice of optometry: (1) Determining visual efficiency or
measuring powers or defects of vision, (2) use of any

means or device designed to aid in the selecting or fitting of
eyeglasses or spectacles (i.e. refraction) and (8) adapta
tion of lenses, prisms and mechanical therapy to aid vision.
The determination in tHe first instance that corrective

lenses are needed at all requires the services of a licensed
man in testing "the visual efficiency of human eyes" and in
"the measurement of the powers or defects of vision." Sec
ondly, as we understand it the refraction or use of any
means or device designed to aid in the selecting or fitting
of spectacles or eyeglasses is the same whether conventional

eyeglasses be selected or whether contact lenses be em

ployed as ultimate corrective agencies.
Lastly, the statute is all-inclusive as to the type of lenses

that are employed to aid the vision of any person. They need
not be restricted to glass nor is there any limitation as to
the manner in which they are to be attached to the person.
The statute says "and the adaptation of lenses, prisms and
mechanical therapy to aid the vision of any person".
While there may be some steps in the fitting of contact

lenses which do not involve the practice of optometry, such
as the grinding of the prescription into the lens, it is ap
parent that the determination of the need for visual correc
tion, the fitting of the lens to the eye, the optometric refrac
tion, and the writing of the prescription are all a part of
the practice of optometry and may be done only by licensed
optometrists or licensed physicians and surgeons.
WHR
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Civil Service—Bureau of Personnel—Recla^sifieation cmd
Promotion—^The personnel director may reallocate a posi
tion from one classification to another upon compliance
with the rules of the personnel board but if the position is
reclassified upward, incumbent may not occupy the higher
position without compliance with the statutes and rules re
lating to promotion.

Neither reallocation nor promotion can be effected retro
actively.

August 6, 1947.
A. J. Opstedal,

Director of Personnel.

You have asked a number of questions respecting classi
fication procedure followed by your department as applied
to a specific case. The facts as reported by you include the
following: At the request of a certain appointing officer you
reallocated a position in his department on May 8, 1947 (to
be effective from May 1, 1947) on the grounds that the du
ties of the position were of a higher grade than provided by
the classification to which the position had theretofore been
allocated. At the same time you notified the appointing offi
cer that the incumbent of the position had taken an exami
nation which qualified him for the higher ranking position,
and that the incumbent would therefore be promoted to the
position as reallocated, also effective as of May 1. Written
notice of your action was given to both the employe and the
appointing officer. On or about the 2nd day of June follow
ing, the appointing officer recommended a further change
in the classification to be based on a reassignment of duties
in his department. Such recommendation, if adopted, would
result in the abolishment of the position to which promotion
had previously been effected as above described. The ap
pointing officer requested that his recommendation be made
retroactive to May 1. No action has been taken by the
bureau of personnel with respect to the second recommen
dation of the appointing officer. You have asked three ques
tions in connection with the case.

Your first question is: "Is the procedure which the
bureau has followed with relation to reclassification matters
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adequate to consummate the intent and purpose of the
transaction as recommended by the appointing authority?"

It appears to us that your first question involves two sub
divisions. One is with respect to the reclassification of the
position and the other is with respect to the promotion of
the incumbent to the status necessary to permit him to fill
the position as reclassified. As pointed out in Odau v. Per
sonnel Board, 250 Wis. 600, 27 N.W. 2nd 726, reclassifica
tion or reallocation of a position does not of itself affect the
status of the incumbent. If his rating is to be altered, that
must be done as required by statute through appointment,
promotion, demotion, transfer, reinstatement or the like,
depending on what may be appropriate to the particular
case. If a position is reallocated to a higher grade, the per
son who occupied the position before reallocation could oc
cupy it thereafter only by compliance with the statutes re
specting promotion or original appointment. We will there
fore consider your first question as if it were two separate
ones; the first relating to reallocation of the position, the
second relating to promotion of the person.

Sec. 16.105 provides that the director, with advice and
approval of the personnel board, shall establish grades and
classes for all positions. The board has adopted a rule for
carrying out this provision which was quoted and impliedly
approved in Odau v. Personnel Board, supra. The portion of
the rule respecting changes in classification reads:

"After the adoption of the classification plan, and after
consultation with appointing authorities, the director shall
allocate each position in the classified service to the appro
priate class therein on the basis of its duties, authority, and
I'esponsibilities. He shall Hketvise reallocate positions from
class to class on the same basis whenever such action may
be found to be warranted. Any employe or appointing au
thority affected by any such allocation or reallocation shall
be given written notice thereof, and upon written request,
shall be entitled to an appeal from such action to the per
sonnel board. Any such appeal shall be made within 15 days
from the date of notification of such action." (Rule V, par.
2, p. 284, Red Book) (Emphasis supplied)

Under the foregoing rule, the director may reallocate a
position after consultation with appointing officers. Upon
reallocation he must notify in writing both the employe and
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the appointing authority affected, and either the employe or
the appointing authority is entitled to appeal within 15 days
of the notice. It appears from the facts reported by you
that the reallocation of May 8 was made in accordance with
this rule, since it was made following consultation with the
appointing authority and since both the appointing au
thority and the employe were notified in writing of the ac
tion. As we understand the facts, no appeal was taken and
the reallocation must therefore be regarded as valid to the

extent that it is within the jurisdiction of the personnel di
rector. We find, however, nothing in the statutes which au
thorizes the personnel director to take action retroactively.
It is a principle of law that any officer or employe holding
his position by force of statutory enactment must find all
of his authority within the four corners of the statute,
either in express words or by necessary implication. We see
nothing in the statute that would give the director either
express or implied authority to make a reallocation of a po
sition retroactive. We believe, therefore, that the realloca
tion of the position is valid but that it did not become ef
fective prior to May 8 when it was made.
As we understand it, the reclassified position was not

filled pursuant to the procedure for a new appointment as
prescribed in sec. 16.18. If valid it must, therefore, conform
to the procedure for promotions as prescribed in sees. 16.10
(1) and 16.19 (1) and the rules of the board of personnel
adopted to carry out those provisions. The first provision
above referred to reads:

"16.10 (1) Appointments to, and promotions in the clas
sified service, shall be made only according to merit and
fitness, which, except as otherwise provided by law shall
be ascertained so far as practicable by examinations which
so far as practicable, shall be competitive."

The second provision reads:

"16.19 (1) Vacancies in positions in the competitive di
vision shall be filled, so far as practicable, by promotion
from among persons holding positions in the lower grade in
the department, office or institution in which the vacancy
exists, under rules and regulations made and enforced by
the bureau. Promotions shall be based upon merit and fit
ness to be ascertained by examinations, to be provided by
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the director, and upon the superior qualifications of the per
son promoted as shown by his previous service, due weight
being given to seniority and experience."

Rule X of the personnel board reads:

"1. Vacancies in positions in the classified service shall
be filled so far as practicable by promotion of permanent
employes rather than by appointment from original em
ployment registers. Promotions shall be made on the basis
of merit to be ascertained so far as practicable by examina
tions, service ratings, and seniority.
"2. Promotions shall normally be made from registers

prepared from competitive promotional examinations
which, at the discretion of the director, may be limited to
the department or institution in which the vacancy occurs
or opened service-wide. Where it is in the interest of the
service, the board may authorize the giving of a non-
competitive promotional examination upon which the rec
ommendation of the appointing authority and the director,
where such action is justified, with due regard to the com
petitive principle."

The first statutory provision quoted indicates that pro
motions as well as appointments are to be based on merit
and fitness to be ascertained "so far as practicable" by ex

aminations which "so far as practicable" shall be compet
itive. The second provision which relates solely to promo
tions as distinguished from original appointments, makes
no reference to "competitive examinations" but indicates
only that the promotions are to be based upon merit and fit
ness to be ascertained by "examinations" to be provided by
the director, "and upon the superior qualifications of the
person promoted as shown by his previous service, due
weight being given to seniority and experience." (Emphasis
supplied) We believe that when the two foregoing sections
are read together they indicate a legislative intent to leave
a considerable amount of discretion to the bureau of per
sonnel as to when it is practicable to make a promotion by
means of competitive examination and when it is preferable
for the welfare of the service to give a non-competitive ex-
^amination after taking into consideration "the superior
qualifications of the person promoted as shown by his pre
vious service, due weight being given to seniority and ex
perience." The personnel board has in its rule above quoted
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attempted to set up a general guide in this respect giving
preference normally to competitive procedure by specifying
that "where it is in interest of service, the board may au
thorize the giving of a non-competitive promotional exami
nation upon the recommendation of the appointing au
thority and the director, where such action is justified, with
due regard to the competitive principle." Your statement of

facts does not refer specifically to action of the board au
thorizing a non-competitive examination in this case but
for the purposes of this opinion, we will assume that it did.
Your facts indicate that the appointing authority did rec
ommend the promotion of the incumbent rather than that a
competitive examination be given. Under such circum
stances it is our opinion that the promotion was made in
conformity with the above quoted statutes and rules.
With respect to that promotion we must also indicate, as

in connection with the reallocation of the position, that we
do not believe it could be made retroactive.

Your second question is: "Is the appointing officer within
his right as the responsible head of that department to
change his recommendation, as was done in this case, mak
ing the change retroactive in character?"

Once a reallocation and promotion has been made as re
quired by statute and the rules of the board, it remains in
effect until it is changed according to the same procedure.
The recommendation of the appointing authority for a fur
ther reallocation is ineffective until it is acted upon in the
manner described by the statutes. In any event, we believe
it is true of action by the appointing authority as of action
by the bureau of personnel that the statutes do not au
thorize a change in an employe's status to be made retro
actively.

Your third question reads: "Is the bureau correct in hold
ing that the employe, unless he voluntarily waives his
rights, is entitled to compensation as examiner for the
month of May and also for the month of June, even though
his duties have been changed materially during the latter
month as compared to May, in view of the fact that the
bureau has not concurred in a downward classification and

the commissioner has not advised the employe in writing
that he is being demoted and reduced in pay or i-osition as
required in section 16.24?"
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The employe, when duly promoted to a position of higher
grade, is entitled to the salary for that position until fur
ther action is taken to effect his reduction in some manner

prescribed by statute.
BL

Detectives—Licenses and Permits—Persons engaged in
posing as patrons for the purpose of checking honesty, effi

ciency and neatness of employes and the condition of the
premises of hotels, restaurants and theaters and rendering
reports thereon to the employer are required to be licensed
as "private detectives" under sec. 175.07, Stats.

August 7, 1947.
Robert C. Zimmerman,

Assistant Secretary of State.

You have inquired whether an individual, firm or cor
poration rendering a service of checking the honesty, effi
ciency and neatness of employes and the condition of the
premises of hotels, I'estaurants and theaters and subse
quently rendering reports thereon to the employer is re
quired to be licensed under the private detective law, sec.
175.07. The ultimate question is whether such service con
stitutes "private detective" work in the meaning of the
statute.

Section 175.07 (2) provides as follows:

"The term 'private detective' shall include among others
those persons known as inside shop operatives, that is, per
sons who do not undertake direct employment whether in
shops or otherwise with the owner of a place of employ
ment, but who are engaged by some independent agency to
operate or work in such place of employment, and to render
reports of activities in such place of employment, to such
independent agency, or to the owners of the place of em
ployment under the direction of such independent agency."

The term has been defined elsewhere as "a person unoffi
cially engaged in obtaining secret information for the use
and benefit of those who choose to employ him and to pay
his compensation." 26 C.J.S. 1251, n. 2.
You have enclosed with your request certain blank forms

used by the operatives who do this type of work from which
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it is to be inferred that the operatives by posing as patrons
keep their identity secret from the employes of the place
being investigated, so that in that sense the information ob
tained is "secret"—^that is, the fact that the information is
being obtained is unknown to the personnel of the estab
lishment.

While the operatives do not come within the statutory
definition above quoted, since they do not take employment
in the hotels, restaurants and theaters, still their investiga
tive work is of the same general nature as that of "inside
shop operatives"—and the statutory definition does not pur
port to be exclusive. There is no reason to suppose that the

legislature intended the law to apply to persons posing as
employes in the place to be investigated but not to those who
pose as patrons.

A well-known detective agency which performs identical
services in connection with "shopping" department stores
and the like has been licensed for many years.

It appears that services such as are involved in your ques
tion are within the spirit and intent of the statute and that
persons performing them are required to be licensed.
WAP

Towns—Villages—Stipervisors—Under sees. 60.20 and

61.21, Stats., supervisors elected from villages and towns
take office as soon as they have qualified after their election
and their defeated predecessors cannot act in any official
capacity on the county board subsequent thereto.

August 7, 1947.
Jerold E. Murphy,

District Attorney,
Fond du Lac, Wisconsin.

We have received your inquiry relative to the terms of
county board supervisors for villages and towns. Your
question is whether a supervisor from a village or town, af
ter his defeat and his successor has qualified, can act on the
county board committee and receive compensation therefor.
You have concluded that after the newly elected supervisor



324 Opinions op the Attorney General

has qualified, the defeated supervisor cannot act as such
on the county board or any committee thereof. We concur
in your conclusion.
The terms of supervisors for both villages and towns ex

pire as soon as their successors have been elected and quali
fied. Sec. 60.20, Stats., provides that the town clerk shall
transmit notice of election to the person elected within 5
days after the election and thereupon the successful candi
date shall take and file the official oath. Failure to file such

oath within 5 days after his election is deemed a refusal to
serve in office.

Sec. 60.22, Stats, provides that every town officer elected
at an annual meeting shall hold his office for 2 years and
until his successor is elected and qualified. Therefore, as
soon as the successor has taken his oath, the term of office
of his predecessor automatically expires. Since this must
be done within 5 days after the election, the defeated super
visor cannot subsequently serve on the county board or any
of its committees.

The same rule is applicable to supervisors from villages.
Sec. 61.21 provides that within 5 days after the election the
village clerk shall notify the person elected and such person
shall within the same 5-day period take and file his official
oath. Sec. 61.23 provides that the terms of village officers
shall be 2 years and until their successors are elected and
qualified.
This problem was considered in XVII Op. Atty. Gen. 333.

It was there said:

"* * * supervisors in villages and town chairmen take of
fice as soon as they have duly qualified."

This rule was not altered by the amendment of sees. 60.20
and 61.21 by ch. 23, Laws 1945. The same conclusion was
reached in XXI Op. Atty. Gen. 378. See especially page 379
of that opinion.

It is our conclusion, therefore, that supervisors elected
from villages and towns take office as soon as they have
qualified after their election and that their predecessors
cannot act in any official capacity on the county board sub
sequent thereto.
ES
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Board of Accountancy—Examinations—Public Officers—
—Delegation of Power—^Wisconsin state board of account
ancy may not delegate to American Institute of Account
ants responsibility of preparing and grading examinations
which would be used by the board in determining qualifica
tions of candidates for a certificate as a certified public ac
countant.

August 8,1947.
Wisconsin State Board op Accountancy.

Attention Clarence H. Lichtfeldt, President.

Since the enactment of statutes regulating the practice
of accountancy in this state your board has been authorized
and directed to administer those statutes, and by its mem
bership annually has supervised the preparation of the ex
amination questions and the correction of the examination
papers used to determine the qualifications of individuals
desiring to be licensed as certified public accountants.
As a matter of practice in the United States only four

states, including Wisconsin, still continue to give qualifying
examinations directly by their respective boards of account
ancy. All others use an examination prepared by the
American Institute of Accountants which also grades the
papers and submits such grades back to the respective state
boards of the states in which the candidates are residents.
Your board has contemplated using the facilities of the
American Institute in the preparation and grading of the
examinations.

You inquire whether your board may delegate to an out
side agency the responsibility of preparing and grading an
examination by which candidates for a certificate as a cer
tified public accountant are qualified, provided your board
actually continues to conduct and supervise the sittings for
the examinations.

It is our opinion that this question must be answered in
the negative.

Sections 135.03 (1), 135.04 (2) and (3) provide:

"135.03 (1) No person may lawfully practice in this state
as a certified public accountant either in his own name, or
as an employe, or under an assumed name, or as an officer,
member or employe of a firm, or as an officer or employe of
a corporation, unless such person has been granted by the



326 Opinions of the Attorney General

board a certificate as a certified public accountant, and un
less such person, firm or corporation, jointly and severally,
has complied with all of the provisions of this chapter, in
cluding annual registration as herein provided."
"185.04 (2) No certificate as a certified public accountant

shall be granted to any person other than a citizen of the
United States, or person who has in good faith declared his
intention of becoming such citizen, who is over the age of
twenty-three years and of good moral character and (ex
cept as provided in section 135.05) who shall have success
fully passed an examination in commercial accounting, gov
ernmental accounting, auditing, commercial law as affecting
accountancy, and in such other subject as the board may
deem necessary.
"(3) Examinations shall be held by the board at least

once in each year at such times and places as may be de
termined by it. * * *"

In XXIII Op. Atty. Gen. 303 it was held that under chap
ter 147 of the statutes relating to treatment of the sick, the
Wisconsin state board of examiners in the basic sciences

could not substitute for its examination the result of an ex

amination made by the national board of medical examiners
of Philadelphia.
In XXV Op. Atty. Gen. 459 it was held that under the

same chapter the state board of medical examiners could
not delegate its powers to the national board of medical ex
aminers in respect to setting standards and giving examina
tions to applicants under sees. 147.15 to 147.18. In that

opinion it was said at pages 460-461:

"The statutes have made it the duty of your board to de
termine whether an applicant is qualified to receive a li
cense. It is the duty of your board to exercise its judgment,
following the dictates of the statutes above referred to, and
this determination must be in accordance with the terms of
the statute.

"This duty of the board cannot be delegated to any other
person or body. The board may not accept the judgment of
others.

"The board may use the examination questions of the na
tional board of medical examiners in whole or in part as
part of its examination provided the board determines that
they are in accordance with the standards set by the board.
The duty of passing upon the qualifications of each appli
cant is by statute placed upon the board. It is the judgment
of the board and not the judgment of any other person or
body that the statute requires must be exercised. The appli-
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pant has the right to the judgment of the board and not of
others as to whether he is qualified."

Again, in XXVII Op. Atty. Gen. 412, it was held that sec.
147.16 of the statutes contemplates that applicants for li
censes to practice medicine and surgery or osteopathy and
surgery in Wisconsin are to be examined by the Wisconsin
state board of medical examiners rather than by some out-
of-state board or agency. That opinion further held that the
Wisconsin board was not prohibited from availing itself of
examinations conducted by the national board of medical
examiners provided the practice was such that it could still
be said to be an examination of said board. In the latter

opinion it was stated at page 413:

"We are unable to escape the conclusion that it was the
intention of the legislature that applicants for licenses to
practice medicine and surgery or osteopathy and surgery in
this state are to be examined by the Wisconsin state board
of medical examiners in the various branches mentioned in
sec. 147.16 and that if some other board or agency outside
the state were to conduct the examination for the board in
whole or in part it would fall short of the statutory re
quirements.
"However, there is nothing in the statute that would pro

hibit the board from availing itself of examinations con
ducted by the national board of medical examiners provided
the board procures authentic examination papers and ap
plies its own system of grading to the examination papers
thus examined * *

While the statutes providing for licensing and examining
under chapter 135 are not identical with those found in
chapter 147, nevertheless in our opinion the similarity is
such that the reasoning and conclusions reached in these
opinions would be applicable. Hence, it is our opinion that
while your board might be authorized to obtain and use
some of the examination questions prepared by the
American Institute of Accountants it would not be au

thorized to delegate to this agency the responsibility of pre
paring and grading the examination upon the results of
which you would determine whether to issue a certificate as
a certified public accountant, even though your board ac
tually conducted and supervised the sittings for the ex
amination.

JEW
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Counties—Sheriffs—County Veterans' Service Officer—
Salaries and Wages—Salary of sheriff, his assistants and
county veterans' service officer may include a mileage al
lowance.

Sec. 59.15 (1), Stats., prohibits the county board from
passing a resolution giving present sheriff a new mileage al
lowance, because it would result in increasing his compen
sation.

County board may pass resolution providing for reim
bursement to present sheriff for any out-of-pocket expense
incurred by him in the discharge of his duties.
When county board resolution fixing salary of the sheriff

in lieu of fees does not reserve any fees to him, he is not
entitled to the fees or special compensation provided for by
sees. 51.06 (2), 53.04 (1), 59.28 (27) or 59.29, Stats., for
performing various duties enumerated in said sections.
County board may pass resolution giving increased mile

age allowance to present sheriff's assistants and present
county veterans' service officer as part of their respective
salaries.

August 9, 1947.
Andy Borg,

District Attorney,
Superior, Wisconsin.

At the annual meeting of the county board the compensa
tion of the sheriff and his assistants was fixed. In addition

to other compensation, the sheriff, undersheriff and two
deputies were granted the sum of $40 per month car allow
ance together with their gas and oil.
At the annual meeting the county board also fixed the

compensation of the county veterans' service officer which
included a car allowance of $150 per month in addition to
his gas and oil.
The sheriff has cited the increased cost of car mainte

nance on the part of his regular deputies, and difficulty in
obtaining persons to act as special deputies unless they are
paid a per diem.
A proposed resolution would allow the sheriff and his

regular salaried assistants 7 cents per mile and other neces
sary expenses for transportation of prisoners to the state
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prison and reformatory. The proposed resolution would also
provide a $5 per diem in addition to train fare and expenses
for special deputies appointed to accompany persons to
state institutions.

Another proposed resolution would provide 7 cents per
mile to the veterans' service officer for trips in ambulance
on county business outside of Douglas county, on some of
which trips he acts as a special deputy sheriff.
You have inquired concerning the validity of the pro

posed resolutions.

Sec. 59.15 provides:

"(1) (a) The county board shall, prior to the earliest
time for filing nomination papers for any elective office to
be voted on in the county or part thereof (other than county
board members and circuit judges), which officer is paid in
whole or part from the county treasury, establish the total'
annual compensation for services to be paid such officer
(exclusive of reimbursements for expenses out-of-pocket
provided for in 59.15 (3) ). The annual compensation may
be established on a basis of straight salary, fees, or part
salary and part fees, and if the compensation established by
the county board is a salary, or part salary and part fees,
such compensation shall be in lieu of all fees except those
specifically reserved to the officer by enumeration regard
less of the language contained in the particular statute pro
viding for the charging of the fee. The compensation es
tablished shall not be increased nor diminished during the
officer's term and shall remain for ensuing terms unless
changed by the county board by timely action.

«4c 4c He

"(2) (a) Notwithstanding the provisions of any general
or special law to the contrary the county board shall have
the powers set forth in section 59.15 (2) and (3) as to any
office, board, commission, committee, position, or employe
in county service (other than elective offices included under
section 59.15 (1), county board members and circuit
judges) created by or pursuant to any special or general
provisions of the statutes, the salary or compensation for
which is paid in whole or in part by the county, and the
jurisdiction and duties of which lie within the county or
any portion thereof and the powers conferred by this sec
tion shall be in addition to all other grants of power and
shall be limited only by express language.

<<!({ 9|l 4<

"(c) The county board at any regular or special meeting
may provide, fix or change the salary or compensation of
any such office, board, commission, committee, position, em-



330 Opinions of the Attorney General

ploye or deputies to elective officers without regard to the
tenure of the incumbent (except as provided in paragraph
(d) ) and also establish the number of employes in any de
partment or office including deputies to elective officers, and
may establish rules and regulations of employment for any
or all persons paid from the county treasury, but no action
of the county board shall be contrary to or in derogation of
the rules and regulations of the state department of public
welfare pursuant to section 49.50 (2) to (5) relating to
employes administering old-age assistance, aid to dependent
children, and blind pensions or the provisions of sections
16.31 to 16.44.
"(3) The county board may at any regular or special

meeting provide for reimbursement to any elective officer,
deputy officer, appointive officer or employe of any expense
out-of-pocket incurred in the discharge of that person's
duty as such officer or employe in addition to the salary or
compensation for such person, including without limitation
because of enumeration, traveling expenses within or with
out the county or state, and in furtherance of this authority
the county board may establish standard allowances for
room and meals, the purposes for which such allowances
may be made, and determine the reasonableness and neces
sity for any and all such reimbursements, and also establish
in advance a fair rate of compensation to be paid to the
sheriff for the board and care of prisoners held in custody
in the county jail at county expense.
"(4) In the event of any conflict between the provisions

of this section and any other provisions of the statutes the
provisions of this section to the extent of such conflict shall
prevail."

In XXI Op. Atty. Gen. 190 it was held that the county
board may include an allowance for certain expenses of the
sheriff as a part of his salary, in XX Op. Atty. Gen. 1141
that an allowance of 6 cents per mile for the use of his auto
mobile would be construed to be part of the salary of the
sheriff, and in XX Op. Atty. Gen. 35 that an allowance to
the sheriff of $80 a month for the upkeep of his car used in
the performance of his official duties was a part of his
salary.
XXIII Op. Atty. Gen. 811 held that a sheriff may be com

pensated for car expense in one of several ways. Three ways
were mentioned therein, but it was not held that such ways
were exclusive.

Since sec. 59.15 (1) (a) provides that "the compensation
established shall not be increased » * * during the ofRcer'a
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term," it is our opinion that the county board may not now
pass a resolution allowing the present sheriff an additional
7 cents per mile because this would be an attempt to in
crease his compensation during his term. XX Op. Atty. Gen.
35, XXIII Op. Atty. Gen. 811, XXX Op. Atty. Gen. 484.
You have not itemized "other necessary expenses for

transportation of prisoners to the state prison and reforma
tory." Presumably, however, these necessary expenses
would be "expense out-of-pocket incurred in the discharge"
of the sheriff's duty, and hence would be expense, the re

imbursement for which the county board might have pro
vided under sec. 59.15 (3). Since sec. 59.15 (3) does not
require that provision for reimbursement to the sheriff for
expenses must be made prior to the earliest time for filing
nomination papers or prior to the time when he assumes

office or prior to any other time, it is our opinion that the
county board could legally pass a resolution authorizing re
imbursement to the present sheriff hereafter of other nec
essary out-of-pocket expenses which he might incur for
transportation of prisoners to the state prison or reforma
tory.

Your letter states:

"It would seem that the sheriff would be entitled to per
diem while traveling out of the state on the governor's re
quisition of extradition. See 20 OAG 717. The issue is con
fused slightly by 20 OAG 248 which seems to indicate that
the county board may make one type of agreement on com
pensation for travel and use of a vehicle with their sheriff,
and later during his same term of office change the agree
ment as to the mode of compensation."

Your letter also states:

"It may also be questioned whether a flat mileage rate
may be allowed where the statutes provide different meth
ods of payment depending on the nature of work and des
tination. Sec. 53.04 (1) provides actual and necessary ex
penses and a fair compensation for time for transportation
of prisoners to the state prison. Sec. 51.06 (2) provides for
allowance to the sheriff of $5 per day railroad fare and
other actual expenses and $3 per day for assistance, to
gether with actual expenses for the transportation of in
sane and senile persons. Sec. 59.28 (27) provides a fee of
ten cents per mile and actual and necessary disbursements
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for the transportation of prisoners other than to Waupun.
However, the implication of 20 GAG 1141 seems to be that
a flat mileage basis of ten cents per mile without regard to
destination or type of person transported is permissible."

In XX Op. Atty. Gen. 248 it appeared that an attempt
was made to increase the compensation of the sheriff during
his term of office. Without attempting to pass upon the va
lidity of this agreement, it appeared that it was a purely
personal agreement between the county board and the then
incumbent and was not an attempt upon the part of the
county board to fix the salary for that office for the future.
Since the county board did not attempt to make the addi
tional compensation a part of the salary of the office for the
future, the opinion in XX Op. Atty. Gen. 248 held that such
additional compensation could be taken away.
In connection with your reference to XX Op. Atty. Gen.

717 and the other sections of the statutes providing specific
compensation to the sheriff for certain work, it appears ad
visable to point out that when the legislature repealed and
recreated sec. 59.15 of the statutes by ch. 559, Laws 1945, it
intended to make, and did make, important changes in that
statute. As indicated above, sec. 59.15 (1) (a) now pro
vides, in part:

"* * * if the compensation established by the county
board is a salary, * * * such compensation shall be in lieu
of all fees except those specifically reserved to the officer by
enumeration regardless of the iangwige contained in the
particular statute providing for the charging of the fee.
if. * *»»

Sec. 59.15 (4) also makes it clear that the provisions in
sec. 59.15 shall prevail over other statutes which may be in
consistent therewith.

It does not appear from your request that the resolution
fixing the salary of the sheriff reserved any fees to him. In
such a case it is our opinion that he would not be entitled
to the special compensation provided by sec. 59.29 for the
return to this state of fugitives apprehended in other states,
or the special compensation provided for various duties un
der sees. 51.06 (2), 53.04 (1) and 59.28 (27).

Since mileage allowance has been held to be a part of the
salary of the sheriff, we do not see any reason why it should
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not also be held to be a part of the salary of the sheriff's as
sistants. Such being the case, the county board under the au
thority of sec. 59.15 (2) (a) and (c), could pass a resolu
tion providing a mileage allowance of 7 cents per mile to the
sheriff's assistants which could take effect at any time. It is
our opinion that the case of Prieli'p'p v. Sauk County, 215
Wis. 16, 254 N.W. 369, referred to in your letter and which
held at page 20 that a statutory charge "was payable to the
sheriff as performed by him through his deputy" has no ap
plication. In XXIV Op. Atty. Gen. 545, at 546, it was held:
"Inasmuch as the salary fixed by the county board in lieu
of all fees, per diem, etc., sec. 59.15 (1), includes the depu
ties, the deputies have no claim against the county," and in
XXVIII Op. Atty. Gen. 673, at 674, it was stated:

"Moreover, it is our conclusion that neither the sheriff
nor his deputies may collect mileage from the county where
the office is not on a fee basis. Where the sheriff is on a
salary basis, such salary is in lieu of all fees, per diem and
compensation. * * * This statute applies as well to a deputy
sheriff on a salary basis as it does to a sheriff on a salary
basis."

Section 45.43 (1), (2), (3) and (5) provides:

"(1) The county board shall elect a county veterans'
service officer who shall be an honorably discharged veteran
who served the United States in time of war.
"(2) Upon his first election the county veterans' service

officer shall serve until the first Monday in January of the
second year subsequent to the year of his election, and, if
reelected, it shall be for a term of two years.
"(3) 'The salary of the county veterans' service officer

shall be fixed by the county board prior to or at the time of
his election and annually thereafter.

" (5) The county veterans' service officer shall advise with
veterans of all wars residing in the county who were en
gaged in the service of the United States, relative to any
complaint or problem arising out of war service and shall
render to them and their dependents all possible assistance.

While the county veterans' service officer is "elected" by
the county board for a term of two years, it is our opinion
that he is not an elected official within the meaning of sec.
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59.15 (1) (a) since nomination papers would never be filed
in connection with filling such office. Hence, 59.15 (1) does
not require that his compensation be fixed at any particu
lar time, nor does it prohibit an increase in his compensa
tion during his term. In fact, sec. 45.43 (3) clearly provides
that the salary does not ha"e to be fixed prior to the elec
tion of the county service officer and that the salary may
be fixed annually thereafter notwithstanding the fact that
the term is for two years. Consequently, it is our opinion
that under the provisions of sec. 59.15 (2), (a) and (c) and
45.43 (3), the county board may this year fix a salary for
the county veterans' service officer which would include an
allowance of 7 cents per mile in addition to his other com
pensation.

JRW

Constitutional Laiv—Appropriations and Expenditures
—Normal School Regents—Emergency Board—Appropria
tion made by sec. 20.38 (2) (c) created by sec. 56, ch. 332,
Laws 1947, held valid.

August 12, 1947.
Edgar Q. Doudna, Secretary,

Board of Regents of Normal Schools.

You have requested an opinion as to the validity of sec.
56 of ch, 332, Laws 1947, which reads as follows:

"20.38 (2) (c) and (d) of the statutes are created to
read:
"20.38 (2) (c) On July 1, 1947, $200,000, and on July 1,

1948, $200,000 for employing additional teachers, subject
to approval by the emergency board, in such amounts and at
such times as student enrollment increases to such an ex
tent over the 1946-1947 enrollment that additional instruc
tional staff is necessary to provide adequate instruction.
Any amounts approved by the emergency board shall be
transferred to the appropriation made by section 20.38 (2)
(a). If the provision relating to allocation, with the ap
proval of the emergency board, is invalid, the appropria
tion in this subsection shall not be invalidated but shall be
considered to be made without any condition as to time or
manner of allocation, release or transfer.
"(d) On July 1, 1947, $25,000 for summer session in

structional salaries and supplies,"
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Sec. 20.38 (2) (a) is the statute making the general ap
propriation for teachers' salaries at the several state teach
ers colleges.

The constitutionality of appropriations made which dele
gate to the state emergency board, created by sec. 14.72, dis
cretionary powers in authorizing the use of the funds has
been established. See State ex rel. Zimmei-man v. Dammann,

(1938) 229 Wis. 570. In this case a somewhat similar stat
ute was held to be an unlawful delegation of authority by
the legislature to the emergency board because the law
failed to set a "standard or guide" by which the board was
to act. In the previous case of State ex rel. Board of Regents
of Normal Schools v. Zimmerman, (1924) 183 Wis. 132
similar discretionary powers over an appropriation dele
gated to the governor, secretary of state and state treasurer
were held constitutional. In this case the appropriation was
for the purpose of meeting "operating expenses of any state
institution, department, board, commission or other body
for which sufficient money has not been appropriated to
properly carry on the ordinary regular work." It further
provided that "no moneys shall be paid out under this ap
propriation except upon the certification of the governor,
secretary of state and state ti'easurer that such moneys are
needed to carry on the ordinary regular work of the insti
tution, department, board, commission or other body for
which the moneys are to be used and that no other appro
priation is available for that purpose." The court held that
the powers conferred were administrative in nature and not
legislative. It further held that the legislature may enact
a statute to become operative on the happening of a certain
contingency or future event and that legitimate expendi
tures may be made by the legislature in their discretion and
the courts have little power or inclination to control them
as long as there is no violation of constitutional require
ments.

The deciding factor in this case appears to be whether or
not a sufficient "standard or guide" was set so that the ac
tion of the emergency board would be an administrative one
rather than an unlawful use of legislative powers which the
legislature cannot lawfully delegate. The Board of Regents
of Normal Schools case, supra, is very similar to the instant
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one and in our opinion the "-standard or guide" set is even
more explicit here than was the one upheld in that case.
There is a definite ratio between the present number of stu
dents and teachers. While circumstances might make it wise
to alter this ratio somewhat, should the future enrollment
increase, it certainly provides an excellent basis upon which
to employ additional teachers who might be necessary if the
enrollment in the normal schools increases. This leads us to
the only possible conclusion, which is that the section in
question constitutes a valid appropriation and vests power
in the emergency board to release the funds in question on
the contingency therein set forth in such amounts reason
ably necessary to procure sufficient teachers to instruct any
additional students, taking into consideration such special
circumstances as might be present.
REB

Governor — Sheriffs — Public Officers — Removal — A
charge in a petition for removal under sec. 17.16, Stats.,
that a sheriff made purchases and obtained delivery of au
tomobiles "by reason of his official position as sheriff of
Milwaukee County," and that he engaged in business as an
automobile dealer without a license as required by sec.
218.01, Stats., held not to state a legal cause for removal.

August 12, 1947.
Oscar Rennebohm,

Acting Governor.

You have submitted to me a copy of a petition addressed
to you in which a number of persons joined requesting you
to initiate an investigation and hold a public hearing to de
termine whether or not cause exists for the removal of
George M. Hanley as sheriff of Milwaukee county, and to
remove him from his office, or clear him, as the facts de
veloped may warrant.
You request my official opinion as to whether the petition

qualifies in form and content so as either to require or em
power the governor to hold a removal hearing.
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Upon examining the petition in the light of the supreme
court decisions of Wisconsin and of a number of other jur
isdictions which have passed upon kindred questions, it was
tentatively determined that the petition was defective in
two respects: (1) It failed to identify which of the 19 sign
ers were taxpayers and residents of Milwaukee county, as
required by the statute which fixes eligibility for petitioners
in such matters; and (2) it failed to charge the officer in
question with such official misconduct as to meet the re
quirements of the definition of "cause" for removal con
tained in sec. 17.16 (2), Stats.

Anticipating that an opinion so holding would not dis
pose of the entire question if there was a possibility of an
amended petition being filed, consultation was had with
you and your executive counsel relative to my tentative con
clusions.

You approved the idea of a conference with petitioners or
their representatives for the purpose of permitting them to
amend their petition if the facts within their knowledge
warranted allegations in as definite and certain terms as the
reported decisions indicated they had to be. A conference
was had with two of the petitioners, one of whom, as an at
torney, had drafted the document in question.
A full discussion of the facts as alleged was had, and the

substance of the following propositions with citations of
authority was communicated to them:
The basic power of the governor to remove a sheriif is

conferred by art. VI, sec. 4, of the Wisconsin constitution,
which, after enumerating various county offices, including
that of sheriif, provides:

"* * * The governor may remove any officer in this sec
tion mentioned, giving to such a copy of the charges against
him and an opportunity of being heard in his defense. * * *"

Beyond the requirement of notice of the charges and an
opportunity to defend, no particular form or procedure for
removal proceedings is prescribed by the constitution it
self. Sec. 17.09, Stats., provides that the governor may re
move a sheriff for cause. Sec. 17.16, Stats., defines cause to
mean "inefficiency, neglect of duty, official misconduct or
malfeasance in office." The same section provides the pro
cedure for removals from office. State v. Bdllentine, 152
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S.C. 365, 150 S. E. 46, holds that where the constitution is
silent as to the method of removal, the legislature can pro
vide the method. Holliday v. Fields, 210 Ky. 179, 275 S.W.
642, holds that the legislature may designate offenses as
grounds for removal within the meaning of the constitu
tion. State ex rel. Rodd v. Verage, 111 Wis. 295, 801 holds;

"Now the legislature did not assume to restrict or limit
the constitutional power of removal conferred upon the gov
ernor. The words 'for cause' were inserted no doubt for the
purpose of clarity and indicated the legislative understand
ing of the constitutional power in such respect. * * *
"Thus we have the legislative interpretation of the ex

tent of the constitutional power of removal, acquiesced in
by two governors of the state. This we think not only re
flects the popular conception of the character of the power
conferred upon the governor, but is in harmony with the
genius of our institutions and the spirit of the fundamental
principles of our government."
"The remedy by the removal of a public officer has been

said to be a drastic one, and the statutory provision defining
the grounds for removal is given a strict construction." 43
Am. Jur. § 194, p. 39, "Public Officers."

The cause must be legally and constitutionally sufficient
to warrant the exercise of the power of removal. Ekem v.
McGovem, 154 Wis. 157; State ex rel. Rodd v. Verage,
supra; State v. McGarry, 21 Wis. 502 (496*) ; Moulton v.
Scully, 89 A. 944, 111 Me. 428; State v. Sanders, 118 S.C.
498; Lancaster v. Hill, 136 Ga. 405; Smith v. Board of Ed.,
264 Ky. 150; Carroll v. City Commission, 265 Mich. 51.
"For cause" does not mean merely that cause which the ap
pointing power in the exercise of discretion may deem suffi
cient. McNiff V. Waterhury, 82 Conn. 43; State ex rel. Nagle
V. Sullivan, 98 Mont. 425.

Under a New Hampshire statute, an irregular proceeding
for the removal of a public officer was set aside although
the cause for removal may have been just and legal. Atty.
Gen. ex rel. Hagerty v. Shedd, 75 N.H. 393.
Ekern v. McGovei'n, 154 Wis. 157, holds that a removal

may be set aside on review by the courts when the cause al

leged is legally insufficient. The court can reach the gover
nor and review his action only if he exceeds the scope of his
executive authority. This implies that a writ of prohibition
would lie where a legally insufficient cause is alleged in a
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petition. The limit of judicial interference in such cases is
to protect public officers, removable for cause only, in their
right to a hearing upon specific charges. See State v. Hay,
45 Nebr. 321.

The essence of the petition before you consists of two al
legations. The first is that Sheriff Hanley purchased and
obtained delivery of a number of automobiles "by reason of
his official position as sheriff of Milwaukee county." The
second, in substance, is that he engaged in business as an
automobile dealer without first procuring a license therefor
as required by sec. 218.01, Stats.

I am of the opinion that the words "purchased and ob
tained delivery of such new automobiles by reason of his
official position as sheriff of Milwaukee county" do not
charge "inefficiency, neglect of duty, official misconduct or
malfeasance in office." I hold it is necessary to connect the
act complained of with the official duties of the sheriff in
such a way that there can be no doubt as to what is meant
by the charge.

"♦ * * It is only necessary that the charge should inform
the officer of what he is accused, and that the facts charged
should show a proper cause for removal; a reference to the
statute is not required. But it must specify the cause with
sufficient particularity to enable the person to make his de
fense; a general charge of incompetency is not sufficient.
Throop, Public Officers, §882, p. 377. (Emphasis ours)

An example of the degree of definiteness and certainty re
quired would be where a public official made a threat to il ■
legally exercise the powers of his office against a person un
less a favor or benefit were conferred upon him by said per
son. Such conduct would constitute extortion. It would
clearly be misconduct in office within the meaning of the
above cited statute. So, if a public official knew that a citi
zen who was in a position to confer a favor or grant a bene
fit was guilty of a crime, and offered to withhold prosecu
tion in consideration of such favor or benefit, the official
would be guilty of soliciting a bribe. And if he neglected to
perform a sworn duty for such consideration, such miscon
duct would constitute legally sufficient cause for removal.
An allegation of such facts would be sufficient in a petition.
The decided cases support the proposition that extortion,
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consisting in any public officer's unlawfully taking, by color
of his office, from any person any money or thing of value
that is not due to him, or more than his due, constitutes offi
cial misbehavior, and a ground for removal. Lancaster v.
Hill, supra. If he represented to the automobile dealers
enumerated in paragraph 4 of the petition that he needed
automobiles for the official use of his office as a means of
inducing said dealers to deliver cars to him in preference to
other persons and that such representation was deceptive in
that he diverted said automobiles to his own use and pe
cuniary profit after they had been delivered to him, that
would constitute official misconduct. It would relate di
rectly to the performance of his duties and the improper
procurement of something of value by color of title of his
office. But an allegation that a person "purchased and ob
tained delivery" of scarce goods "by reason of his official
position as sheriff" does not impute criminal conduct nor
any offense involving moral turpitude.
The difficulty with the proposition before us is the failure

of petitioners to distinguish between the sheriff's conduct
as an individual and his conduct as a public official. Petition
ers stress the loss of confidence by the public in Sheriff
Hanley's ability to administer the affairs of his office in
compliance with his sworn duty. It is submitted that that
loss of confidence may be the result of his individual con
duct as distinguished from his official conduct.

Section 12, art. XIII of the Wisconsin constitution pro
vides a remedy for the citizens of Milwaukee county to elim
inate any public official in whom they may have lost con
fidence but against whom they are unable or unwilling,
whichever the case may be, to prefer charges which will
constitute grounds for removal. That remedy is the recall.
No grounds are needed. The popularity of the official and
the public confidence in him may be fully and adequately
tested and determined in such a proceeding.
The distinction between individual misconduct wholly

apart from the discharge of official duty, and official mis
behavior which the statute specifies as a ground for removal
from office, is discussed and set out in Lancaster v. Hill,
supra, citing Hawkins v. State, 54 Ga. 653. It is stated
there:
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"Lack of civility in official acts very probably will cause
the electorate to decline to re-elect an incumbent who is
wanting in the temperamental qualities which the ethical
standard of the community may prescribe, but is not suffi
cient, when disassociated from illegal conduct, for the of
ficer's removal from office * * (Emphasis ours)

Thus we see that the alleged failure of a public officer to
meet the ethical standards prescribed for him by his con
stituency will not meet the test of sufficiency in a removal
petition.
As to the allegation that the sheriff engaged in the busi

ness of automobile dealer without a license, I am of the
opinion that such conduct relates to his actions as an indi
vidual and not to his official conduct as sheriff. The require-,
ment of sec. 218.01, Stats., that persons dealing in the pur
chase or sale of automobiles first procure a license therefor
is a regulatory statute, the violation of which does not in
volve moral turpitude nor criminal intent.
There are innumerable village, town, city and county or

dinances, state statutes and rules and regulations of various
administrative bodies having the force and effect of law, as
well as federal laws, rules and regulations, which all fall in
the category of offenses described as malum prohibitum as
distinguished from that body of offenses, the commission of
which constitutes crime malum in se.
I find no authority which holds that the commission of a

misdemeanor malum prohibitum unrelated to the duties of
the office, that is, which at once does not constitute a breach
of official duty, is official misconduct or constitutes grounds
for removal.

I offered counsel for the petitioners such time as he
deemed necessary to conduct an independent research of the
authorities and to furnish me with citations supporting his
position that either of the grounds alleged in the petition
constituted "cause" within the meaning of the statute.
Counsel communicated the decision of petitioners that they
would make no change in the petition, except to identify the
taxpayers and residents, which they did. No citations of au
thority contrary to those furnished and discussed at our
conference have been submitted, and I assume that counsel's
search for such authorities was without success.
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The suggestion was offered by petitioners at the confer
ence that you proceed on the basis of the petition as drafted
and that your investigation, coupled with the voluntary ac
tion of the citizenry, would produce evidence of the quality
necessary to sustain a judgment of removal. My function
here is to apply the principles of law to the facts before me.
All I can do is communicate my opinion to you as to the suf
ficiency of the petition in its present form. The adoption of
such a suggestion would be a matter of executive preroga
tive. I must assume in rendering this opinion, that the re
spondent public official would avail himself of the remedy
of a writ of prohibition, thereby effectively preventing the
matter from reaching the stage of a hearing if cause for
removal were not adequately alleged at the outset in the
petition itself. In such an eventuality, it would be my official
duty to defend your action in the courts. Even if it were
within my province, I could not, therefore, approve of an
arbitrary course of action which would offend against the
conclusions I have arrived at after studying the leading
cases on the subject.
SGH

Counties—Cotinty Board—Public Assistance—Sec. 49.03
(1), Stats., requiring affirmative vote of a majority of all
members of county boards must be strictly followed and
resolution passed by mere majority is ineffectual. Subse
quent passage of a budget containing appropriation for pur
poses which were objects of invalid resolution though by
majority of all members of the board does not serve to con
firm such resolution.

John A. Moore, August 12, 1947.
District Attorney,

Oshkosh, Wisconsin.

You have advised us that the Winnebago county board
recently adopted the provisions of sec. 49.03 as the method
by which they desire to operate relative to the payment of
medical expenses incurred for dependent persons. You state
that when this resolution (No. 22) was passed by the board
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in November, 1946, the vote was 22 in favor of the resolu
tion and 20 against. You further state that the total mem
bership of the Winnebago county board is 46, and that a
majority of the membership is therefore 24 members. You
have asked for an opinion concerning the following three
questions:

1. Was the action of the county board on Resolution No.
22 a valid adoption of the same, since a majority of the
members present voted affirmatively on the resolution, or
under the statute is it required that to make the action ef
fective a majority of all the members of the board vote af
firmatively, and that a majority, to-wit, 24 members of the
Winnebago county board must have voted aye in order to
make the county's action effective?

2. Assuming that the action of the county board on Reso
lution No. 22 was ineffective because less than a majority of
all members voted affirmatively, did the action of the board,
in adopting the budget which provided among other things
for $10,000 for pension medical aids, and which budget was
adopted by a vote of 40 ayes and 1 nay, have the effect of an
endorsement of Resolution No. 22 to such an extent that the
county may now regard itself as under the plan provided by
section 49.03 (1) (c) ? (According to the information you
have given us, the budget above referred to was adopted by
the county board on December 4, 1946, subsequent to the
passage of Resolution No. 22.)

3. In the event that there has been no effective adoption
of Resolution No. 22 under the vote thereon or under the

vote on the approval of the budget, what consequences
would Winnebago county officials incur if they made pay
ments pursuant to said Resolution No. 22?
We are pleased to answer the above questions as follows:
1. It should be first noted that the general provisions re

lating to the voting quorum of county boards are as follows:

"59.04 (3) A majority of the supervisors entitled to
a seat in the county board shall constitute a quorum for the
transaction of business. All questions shall be determined by
a majority of the supervisors present unless otherwise pro
vided."
"59.02 (2) Ordinances and resolutions may be adopted

by any county board by a majority vote when a quorum is
present, or by such larger vote as may be required by law
in special cases."
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Sec. 49.03 (1) which prescribes the method by which a
county may adopt the system of payment for medical as
sistance to dependents, in question in this matter, reads in
part as follows: "The county board may, by a i*esolution
adopted by an affirmative vote of a majority of all its mem
bers * * The law in this case appears to be well settled
and is set forth in the decision in the case of St Aemilianus
Oi-phan As7jhim v. Mihvaukee County, 107 Wis. 80. In that
case it was held that a quorum of the membership of the
county board is the board. The court stated that the com
mon law rule as to county boards was embodied in sec. 665,
Stats. 1898, in the following language:

"A majority of the supervisors entitled to a seat in the
county board shall constitute a quorum for the transaction
of business * * * All questions shall be determined by a
majority of the supervisors present unless otherwise pro
vided." (Emphasis supplied.)

The court went on further to state:

"It will be observed that in cases where the common-law
rule has been changed by statute, language uniformly oc
curs which is so plain as to leave very little, if any, room for
judicial construction,—such as 'a majority of all the mem
bers entitled to seats in the county board' (subd. 1, sec. 670,
Stats. 1898); or 'a majority vote of all the members thereof
(sec. 697a) ; or 'a vote of three fourths of all of the mem
bers' (ch. 270, Laws of 1885) \ or 'a majority of the whole
board' (Cumberland Co. Sup'rs v. Webster, 53 111. 141); or
a 'majority of the whole number of the members of the
board' (State ex rel. Cadmxis v. Farr, 47 N.J. Law, 208-
216); or 'two-thirds of the members elect.' While such ex
pressions as 'a majority vote of the house;' 'two thirds of
the house or branch' (Green v. Welter, 32 Miss. 650) ; 'two
thirds of each house' (Southtuorth v. P. & J. R. Co. 2 Mich.
287); 'a majority of the corporation' (Morawetz, Priv!
Corp. §476); 'adopted by a majority of the electors affected
thereby,'—^have been held to refer to a majority of a
quorum or of such number of persons present as were em
powered to act."

It is a well settled general rule that: "Ordinary acts of
legislatures are taken as meaning what they say when what
they say is definite and certain. Construction of a statute
is resorted to only when its language is ambiguous, indefi-
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nite, and uncertain." See Holland v. Cedjar Grove, 230 Wis.
177.

In view of the above it is our opinion that the resolution
adopting sec. 49.03 was not legally passed "by an affirmative
vote of a majority of all its members" and is therefore in
valid.

2. In Dodge County v. Kaiser, 243 Wis. 551, the court
said:

"The county board has only such powers as are ex
pressly conferred upon it or necessarily implied from those
expressly given." (p. 557)

This case also restated the rule set forth in Spaulding v.
Wood County, 218 Wis. 224, which is as follows:

"It has been held that if there be a fair and reasonable
doubt as to an implied power [of a county board] it is fatal
to its being".

The act of the county board in adopting the budget in De
cember, 1946, which appropriated money for medical aids,
merely assumed that its prior resolution to operate under
the provisions of sec. 49.03 was valid and would not consti
tute a valid passage of the resolution since the matter was
apparently not directly in issue, and it could only be passed
by a resolution adopted by an affirmative vote of a majority
of all its members as prescribed by sec. 49.03 (1).

3. The elements of intent, good faith and the act or omis
sion to act, are some of the factors which must be con
sidered. Because of this, I cannot answer this question with
out knowing more definite and specific circumstances.
REB
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Public Lauds—Swamp Lands—Swamp Land Act of 1850,
eh. 84, 31st Congi'ess, 9 Stat. 519, granting to the several

states the swamp and overflowed lands therein operated in
praesenti but does not pass legal title until such lands have
been surveyed, selected by the state, approved by the secre
tary of the interior and a patent issued, whereupon fee
simple title vests in the state and its inchoate or equitable
title becomes perfect as of the date of the act.
Even though patent has not been issued to state it may

protect its equitable interest in such lands against tres
passer cutting timber thereon by appropriate legal proceed
ings upon proof that the lands in question were of swamp
and overflowed character as of the date of the act so as to

be subject thereto.

August 13, 1947.
Commissioners op the Public Lands.

You call our attention to the fact that in the Wisconsin

river and in sections 4 and 5, township 8 north, range 1 east,
there is located an island known as "Mile Island," which
contains approximately 160 acres of land. This island was
not surveyed by the United States at the time of the original
survey in 1833 or subsequently thereto, although its exist
ence at the time of the survey is indicated by the original
government plat on file in your office.
In view of the fact that the island is subject to overflow

twice each year, making it unfit for cultivation, you have
raised the question as to whether the state has any title or
interest in the island under the Swamp Land Act of 1850.
Your office made application about a year ago to the United
States department of the interior for a survey of all the un-
surveyed islands in the Wisconsin river and the application
is being considered. However, in the meantime timber is be
ing removed from the island and it will be necessary to act
promptly if the state's rights are to be adequately protected
inasmuch as the chief value is in the timber rather than in

the land constituting the island.
In State ex rel. Parsons v. Commissioners, 9 Wis. 236*,

it was held that the state of Wisconsin does not haVe title

to the swamp and overflowed lands within its limits under
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the Swamp Land Act, chapter 84, 31st Congress, 9 Stat. 519,
until the patent for the lands is issued to the state. The
court said at page 238*:

"Upon an examination of the relations, they fail to show
that these lands have ever been patented to the state, or, in
other words, it does not appear that the state has acquired
the legal title to them; and consequently it is difficult to un
derstand what right the state has to dispose of them before
it has acquired such a title. For manifestly the state could
convey to the purchaser no greater title than itself pos
sessed. Now whatever claim in equity the state may have to
the swamp and overflowed lands within its limits by virtue
of the provisions of chap. 84, §1, of the acts of 31 Congress
(see 9 vol. U. S., Stat. at Large, p. 519); yet we think it
quite obvious that by the terms of that act, the fee simple
to the lands does not vest in the state until the patent issues.
It is true the language of the first section of the act would
favor the idea that it was the intention of Congress to make
a grant which should operate, in presenti, and vest the title
absolutely in the states which were the objects of the grant,
by the act itself; but still, if the second section is examined,
it will be seen that provision is made for the issuing of
patents for the swamp and overflowed lands, on the request
of the governor of the state (in which such lands are situ
ated), and it is expressly declared that 'on that patent the
fee simple to said lands, shall vest in said states,' &c., sub
ject to the disposal of the legislature thereof.' This language
shows, in the clearest manner, that the title to these lands
remains in the general government until the patent issues.
Such being the case, and if no patent has issued to the state
for the lands mentioned in the relations in the above cases,
we cannot see what right the state has to sell them."

Again, in State ex ret. Owen v. Donald, 162 Wis. 609, the
court said at page 623:

"In State ex rel. Parsons v. Comm'rs, 9 Wis. 236, the act
of 1850 was construed, and it was held that the title to the
lands remained in the United States until patents were is
sued, and until patent issued the state had no right to sell
them. The same construction was adopted by the United
States supreme court in Michigan L. & L. Co. v. Rust, 168
U. S. 589, 18 Sup. Ct. 208."

In Michigan Land and Lumber Co. v. Rust, 168 U.S. 589,
referred to above, it was held that the act of 1850 granting
swamp lands to the several states was a grant in praesenti
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passing title to all lands which at that time were swamp
lands but leaving to the secretary of the interior to deter
mine and identify what lands were and what lands were not
swamp lands, and that whenever the granting act specif
ically provides for the issuing of a patent the legal patent
remains in the government until its issue with power to in
quire into the extent and validity of rights claimed against
the government, and whereas a survey had been made of
lands in controversy indicating that they are swamp lands,
it is within the power of the land office at any time prior to
the issue of a patent to order a resurvey and to correct mis
takes made in a prior survey.
In Rogers Locomotive Works v. American Emigrant Co.,

164 U.S. 559 it was ruled that whether lands were swamp

and overflowed lands within the meaning of the act of 1850
is to be determined in the first instance by the secretary of
the interior and that when he has identified lands as em

braced by that act, and not before, the state is entitled to a
patent and on such patent the fee simple title vests in the
state and what was before an inchoate title then becomes

perfect as of the date of the act.
The conclusion that the swamp land grant to the state

does not attach to any particular lands until thiey have been
identified as swamp lands by the secretary of the interior
or other competent authority of the United States and that
the Swamp Land Act, while a grant in praesenti, did not
pass the legal title to the lands transferred thereby to the
states until the lands had been selected as such and the pat
ents delivered, has been reached in literally dozens of cases,
state and federal. We will not take the space here to cite
them but they are collected in footnotes to 43 USCA §983.

Also, it has been held that swamp lands cannot be selected
by the state and approved by the secretary of the interior
until a survey has been made. State v. Warner Valley Stock
Co., 56 Ore. 283, 106 P. 780, rehearing denied, 108 P. 861.
Until the state's selection of swamp lands as of the charac
ter passing to it under the act is approved by the federal
land department, such department retains the authority to
order a resurvey or correct errors, and until the selection
is approved and a patent issued conflicting claims are to be
settled by the land department and not by the courts. Wit-
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loughby v. Caston, 111 Miss. 688, 72 So. 129. The patent is
evidence that the title to the land vested absolutely in the
state as of the date of the act. Hamilton v. Shoaff, 99 Ind.

63, Matthews v. Goodrich, 102 Ind. 557, 1 N.E. 175.

However, it has been held that the plaintiff in an eject
ment action may introduce a patent from the state and evi

dence that the lands are swamp lands though they have not

been patented or listed to the state. Irwin v. San Francisco

Savings Union, 136 U.S. 578. In this case the plaintiffs
claimed title to the swamp and overflowed lands in question

under the state of California and introduced in evidence a

patent from the state to their grantor. This evidence was

objected to by the defendant on the ground that a patent is

sued by the state to any individual for swamp or overflowed

lands does not convey title to the lands therein described un
less it be shown that the same lands had been patented by
the United States to the state or listed to the state by the
land deparment of the United States. This objection was
overruled and the plaintiffs then introduced other evidence
for the purpose of showing that the lands sued for answered
to the description of swamp and overflowed lands and the
defendant's motion to strike such evidence, including the
patent, was denied. The judgment was affirmed upon the
grounds that the case was governed by Wright v. Roseberry,
121 U.S. 488. In the Wright case the supreme court ruled
that a grant of swamp and overflowed lands to the several
states by the act of 1850 was one in praesenti passing title
to the lands and requiring only identification to render the

title perfect and that on neglect or failure of the secretary
of the interior to make such designation it is competent for
the grantees of the state to identify the lands in any other
appropriate mode to prevent their rights from being de
feated and that such rights cannot be defeated because the
lands have not been certified or patented to the state. It was
further held that in an action for possession of the lands
evidence is admissible to determine whether or not the lands

were in fact swamp and overflowed at the time of the
swamp land grant and if proved to have been such the
rights of subsequent claimants under other laws are sub

ordinate thereto.
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It has been held in Wisconsin that an equitable title is
sufficient for the maintenance of an ejectment action even
though a patent from the United States has not been issued,
although the rule is otherwise in the federal courts and in
many other jurisdictions. The Wisconsin Central R. Co. v.

The Wisconsin River Land Co., 71 Wis. 94.
Sec. 275.02 (1), Wis. Stats., provides:

"No person can recover in ejectment unless he has an in
terest in the premises claimed and a right to the possession
thereof or of some share, interest or portion thereof."

Sec. 275.05 reads:

"The complaint in ejectment actions shall set forth the
plaintiff's estate or interest in the premises claimed, de
scribing them and that he is entitled to possession and that
the defendant unlawfully withholds possession from him, to
his damage such sum as he claims, and may include a claim
for damages for injuries to the freehold. The plaintiff may
recover any individual share or interest in the premises
claimed or any separate parcel thereof which he may es
tablish."

It would seem that if the patentee of a state as in the Ir-
win case, supra, could maintain an ejectment action upon a
showing that the lands in question answer to the description
of swamp and overflowed lands within the scope of the
Swamp Land Act even though such lands had not been pat
ented or listed to the state, there would be no sound reason
why the state itself could not proceed similarly. It must be
remembered, of course, that in an ejectment action the
plaintiff must prevail if at all on the strength of his own
title and not upon the weakness of his adversary's title.
Chris Schroeder and Sons Co. v. Lincoln County, 244 Wis.
178.

You are therefore advised that if the state is prepared to
prove that the island in question was in fact swamp and
overflowed at the time of the swamp land grant, it is in a
position to protect its equitable interest in the property by
appropriate legal proceedings even though the island has
not yet been surveyed, selected or patented.

It should perhaps be pointed out in closing that no de
termination made in any ejectment or similar action in
court would be a binding determination on the United
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States as to whether or not the lands come under the Swamp
Land Act, since, as was held in WiUoughhy v. Caston, supra,
until the selection is approved and patent issued, the United
States land department has full power and authority to
make its initial designation of the land. In Brown v. Hitch
cock, 178 U.S. 473, it was stated that no mere matter of ad
ministration in the various executive departments of the
government can, pending such administration, be taken
away from such departments and carried into the courts;
those departments must be permitted to proceed to the final
accomplishment of all matters pending before them, and
only after that disposition may the courts be invoked to in
quire whether the outcome is in accord with the laws of
the United States. Assuming, however, that the lands are of
the character encompassed by the act so that the govern
ment holds the legal title in trust for the state it would
appear as hereinbefore pointed out that the state cannot
be deprived of its equitable rights without due process
of law.

WHR

Securittes Law—Contracts and accompanying documents
submitted in connection with the proposed operations of the
Michigan Chinchilla Ranch which contemplate sale, identi
fication and delivery of chinchillas and offspring, temporary
ranching of chinchillas by seller but no profit-sharing be
tween seller and purchaser do not constitute an interest,
share or participation in any profits, earnings or profit-
sharing agreement or an investment contract under sec.
189.02 (1), Stats.

August 15, 1947.
Edward J. Samp, Director,

Department of Securities.

You have submitted a brief from interested parties and
documents relative to the operations of the Michigan Chin
chilla Ranch and inquire whether such operations as indi
cated by the documents constitute the sale of a security
within those portions of sec. 189.02 (1) of the Wisconsin
statutes which define a security as "* * * any interest, share
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or participation in any profits, earnings, profit-sharing
agreement * * *; any * * * investment contract * * The
documents submitted which are used by the Michigan Chin
chilla Ranch include: (1) An agreement (a) wherein the
seller (Michigan Chinchilla Ranch) agrees to supply the
buyer with a pair of royal chinchillas at an agreed price
per pair, payable as definitely agreed therein between the

seller and purchaser, (b) wherein the seller agrees to sup
ply a guarantee and certificate of ownership within 10 days
after the purchaser makes full payment for the chinchillas
purchased by him, (c) wherein the seller agrees to ranch
the original pair of chinchillas purchased and any offspring
of the original pair at the rate of $2.50 per month per
animal, and (d) which recites that "the purchaser under
stands that he is purchasing chinchillas with the intention
of ranching them himself as soon as circumstances permit";
(2) A bill of sale which provides that for a recited con
sideration the seller sells, assigns, transfers and sets over
to the pui^chaser all of the seller's right, title and interest
in the pair of chinchillas particularly described and desig
nated by the number of each animal which is set forth in
the bill of sale, together with the natural increase of the
said pair of chinchillas so sold; (3) A certificate of title
which certifies under the signature of the seller that the
purchaser is the registered owner of a pair of genuine royal
chinchillas bearing specified serial numbers; (4) A guaran
tee which forms a part of the certificate of title whereby
the seller guarantees (a) that the chinchillas referred to
are of breeding age, of good standard royal quality and in
good physical condition, (b) that should said chinchillas
be ranched at any of the seller's ranches, seller agrees that
if they fail to produce a litter within a specified time from
date of purchase they will be replaced with others of equal
quality which have produced a litter and that they and their
litter will be transferred to the owner, and should one or
both of the original animals die from any cause before pro
ducing a litter they will be replaced by others of equal
quality, (c) that should a litter be born of one sex suitable
mates will be found with owners who are in a like position
and animals paired, (d) should a litter be born of opposite
sex, seller agrees to exchange one of the young for the
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animal of another family that is not related, and (e) seller
agrees to assist the owner in the proper care of the animals
and to give all the help that seller deems necessary while
owner is establishing a ranch.
From correspondence submitted it appears that the off

spring of the original pair of chinchillas identified by the
bill of sale and certificate of title are tattooed with an iden
tifying number shortly after birth, that the owner of the
original pair of chinchillas is notified of such identifying
numbers and the chinchilla offspring themselves are segre
gated in a pen set apart for the owner as soon as the young
ones can be separated from their mother safely.
In XVII Op. Atty. Gen. 343 it was held that a contract

between the owner of a fur fai*m and muskrat purchasers
by which purchasers acquire title to units of muskrats and
the purchasers are entitled to receive their prorata share
of progeny of units, such progeny not being identified with
any particular unit, is a security. In the statement of facts
given in that opinion it was said:

"The bill of sale of the H fur company provides
in forms for the transfer of title to one or more units of
muskrats. The ranching contract between the purchaser
and the company provides that the company shall care for
the animals and that the company shall be entitled to one-
half of the natural increase of each unit. It is provided that
'the holders in gross shall be entitled' to 50% of the natural
increase of the animals. It is expressly provided that the
increase of the animals may be sold or pelted by the com
pany, at its option, and that the proceeds shall be divided as
heretofore stated."

See also XVIII Op. Atty. Gen. 488 where the same
conclusion was reached in reference to a similar contract

involving sheep whereby the seller was to share in the in
crease of the original sheep sold, and XIX Op Atty. Gen. 173
where a similar conclusion was reached concerning an
agreement whereby the seller was to benefit by the increase
in original muskrats sold.
In the present case the documents submitted indicate that

the pair of chinchillas sold to the purchaser and their off
spring are specifically identified and segregated and cov
ered by a bill of sale and that the purchaser shall take pos
session of the original pair of chinchillas and their offspring
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as soon as he has paid for them and is so situated that he
can ranch them properly. Said documents further show that
the seller shall be paid a definite amount for service which
he furnishes to the purchaser by way of i-anching the ani
mals which he has sold until possession of them is taken by
the purchaser. The papers do not indicate that the seller
is to share in any profit which may accrue to the purchaser
as a result of the latter's purchase of the original pair of
chinchillas. Hence it is our conclusion that the purchase con
tract and other documents referred to above do not con

stitute an interest, share or participation in any profits,
earnings or profit-sharing agreement within the meaning
of sec. 189.02 (1), Stats.

To constitute an "investment contract" money or capital
or property must be entrusted to another with the expecta
tion of deriving profit or income therefrom through the
efforts of such other person. In the case of Creasy Corpora
tion V. Enz Bros. Co., Ill Wis. 49, 187 N.W. 666 our su
preme court held that the purpose of the securities law was
to protect the residents of the state from the purchase of
worthless obligations for the payment of money in what
ever form such obligations took and that a contract for the
furnishing of service would not be classified as a security or
as a sharing in either the capital or profits. Thus the agree
ment to furnish the ranching service for the fixed fee of
$2,50 per month per animal is not sufficient in itself to make
the contract a security.
In Securities & Exchange Commission v. Bailey, 41 Fed.

Supp. 647 at 650, it is said:

"The Securities Act is remedial in nature, to be liberally
construed. It affects, not ordinary land sale contracts, but
'investment contracts' which evidence primarily a right to
participate in the proceeds of an income-producing ven
ture, membership in which is secured through entrusting
an investor's caiptal to the management of others. In ap
praising contracts for the purpose of determining the appli
cability of the statute, courts readily look through the form
to discover the real nature of the transaction. Labels affixed
by the parties are of little moment. Securities & Exchange
Comm. V. Universal Service Ass'n., 1 Cir., 106 F. 2d 232;
Securities and Exchange Comm. v. Crude Oil Co., 1 Cir., 93
F. 2d 844; Securities and Exchange Comm. v. Wickham,
B.C., 12 F. Supp. 245.
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"As contemplated by the Securities Act, 'securities' are
evidences of obligations to pay money, or of a right to par
ticipate in the earnings or distribution of property. Okla-
homa-Texds Trust v. Securities and Exchange Comm., 10
Cir., 100 F. 2d 888.
"An 'investment contract,' as contemplated by the Act,

is one which contemplates the entrusting of money or other
capital to another, with the expectation of deriving a profit
or income therefrom, to be created through the efforts of
other persons. Otherwise stated, it is a contract providing
for the investment or laying out of capital in a way in
tended to secure income or profit from its employment,
which will arise through the activities and management of
others than the owner. Securities and Exchange Comm. v.
Universal Service Ass'n., 7 Cir., 106 F. 2d 282, 237; State
of Minnesota v. Evans, 154 Minn. 95, 191 N.W. 425, 27
A.L.R. 1165."

In Domestic & Foreign Petroleum Co. v. Long, 51 Pac.
(2d) 73, at page 76, the court cites a long array of cases
from other courts and niakes the clear-cut distinction that
in the cases cited where the transaction under attack was
held to be either a profit-sharing agreement, or an "invest
ment contract," the transaction contemplated the conduct
of a business enterprise by others than the purchasers, in
the profits or proceeds of which the purchasers were to
share. In the foregoing case the court said:

"Such interests are generally declared to be investment
contracts, which are included in the definition of 'security'
in the Blue Law of this and other states, and may also
be 'certificates of interest or participation,' or 'certificates
of interest in a profit sharing agreement, within the act."

In Securities and Exchange Commission v. C. M. Joiner
Leasing Corporation, 320 U.S. 344, the court points out that
an 'investment contract' contemplates the anticipation of a
profit or income to be derived by or through the seller^s ef
forts. See also People v. Davenport (Calif.) 91 Pac. (2d)
892 and Union Land Associates v. Ussher (Oregon) 149
Pac. (2d) 568.

It is our opinion that the contracts in the instant case
may be distinguished from the contracts reviewed in the at
torney general's opinions cited above, and that in view of
the foregoing decisions the proposed operations of the
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Michigan Chinchilla Ranch, the contracts and accompany
ing documents of the latter would not constitute securities
within the meaning of those portions of sec. 189.02 (1),
Wis. Stats., quoted above.
JEW

Vocational and Adult Education—State Board—Co'py-
nghts—^Where state board not having power to sue or be
sued desires to procure copyright of works of board's
(state) employes, it is recommended that the copyright be
issued in the name of the state in its sovereign capacity.
Other procedure prescribed respecting avoidance of in
fringement.

August 15,1947.

State Board of Vocational and Adult Education.
Attention Mr. C. L. Greiber, State Director.

Your department has produced writings denominated
"Study Guides" for use in the field of vocational and adult
education. You propose to publish same and are desirous of
having the material copyrighted. You request our advice as
to whether the copyright may be granted to your board.
Since the protection afforded by copyright may be effectu
ated in the event of an infringement only through court ac
tion, it is important to ascertain the powers of your board
in that respect. Section 41.13, Wis. Stats., which defines
your board's powers and duties does not authorize you to
sue or be sued. Assuming, without deciding, that your board
could procure a copyright in its name, you would be power
less to enforce it without the power to sue. On the other
hand, the board is an agency of the state of Wisconsin and
the board's employes are the employes of the state. Under
§62 of the copyright act, title 17, USCA at page 193, the
term "author" is defined as follows:

"§62. Terms defined. In the interpretation and construc
tion of this title * ♦ * the word 'author' shall include an em
ployer in the case of works made for hire."
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Under this section, it has been held in Tobani v. Carl
Fischer, Inc., 98 F. (2d) 57, (cert denied 59 Sup. Ct. 243,
305 U.S. 650, 83 L. ed. 420,) that an employer may be
deemed the "author" of a woi'k as respects right to original
copyright.

We are aware of the case of Bank v. Manchester, (Ohio
1888) 9 Sup. Ct. 36, at p. 39, 128 U.S. 244, 32 L. ed. 425,
which held that a copyright could not be granted to a state
under the Revised Statutes, paragraphs 4952 and 4954
which provided for the issue of copyrights to "citizens" of
the United States. The decision was based on the proposi
tion that a state cannot be properly called a "citizen" under
that statute.

Although the decision stands unreversed, the statute has
been amended so as to no longer require the applicant for
issuance of a copyright to be a "citizen."
In response to an inquiry addressed to the register of

copyrights we have a reply in the nature of an administra
tive ruling or interpretation of the present statute (quoted
above) to the effect that a state may acquire a copyright on
the works of its employes.

It is therefore recommended that the writings to which
you refer be copyrighted in the name of the state of Wis
consin in its sovereign or proprietary capacity.
We submit herewith proper forms of application for reg

istration of a claim to copyright in a book published in the
United States of America. Full instructions are given in
the form. We shall be pleased to assist you in completing
same if you feel the need for such help.
In your request you indicated that your so-called "Local

Directors Association" produced similar study guides a
year ago and that a contract was let by this association to
the American Technical Society for publication and that a
copyright was pi*ocured by the American Technical Society.
You indicate that there is a similarity in some features of
your present publication to those which were copyrighted
by the American Technical Society and you ask our opinion
as to whether there is an encroachment upon that society's
copyright.

Without proceeding in the work beyond the page which
constitutes instructions "To the Student," it appears that
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the language of that page is identical with the instructions
contained in the publication of the American Technical So
ciety, and in our opinion these instructions may not be re
produced without permission from said society. There ap
pear to be other minor similarities with respect to form as
distinguished from content. Inasmuch as the distribution of
your work might be enjoined because of the probable viola
tion of said society's copyright as to the one page, it is rec
ommended that you confer with said society's representa
tives with a view toward obtaining their permission to use
as much of the same form as can be agreed upon. You indi
cated in a conference the probability of success in obtain
ing such permission. This will obviate the necessity of a de
tailed study and comparison of the society's publication and
your proposed publication if such consent should be pro
cured.

SGH

Appropriations and Expenditures—Hightvay Commis
sion—Grand Army Home—Highivays—Grand Army Home
for Veterans at King, Wisconsin is a state charitable insti
tution and entitled to benefits made for purposes by sec.
20.49 (5a), Stats.

August 15, 1947.

James R. Law, Chairman,
State Highway Commission.

You have requested an opinion from this office as to
whether or not the Grand Army Home for Veterans at
King, Wisconsin, is eligible for road improvement and
maintenance under the provisions of sec. 20.49 (5a). This
section reads as follows:

"INSTITUTION ROADS. Not to exceed $25,000 for im
proving highways forming the most convenient connection
between the university, state teachers' colleges, state chari
table or penal institutions, and the state trunk highway sys
tem, or to construct roadways under or over state trunk
highways that pass through the grounds of the university,
state teachers' colleges, or any charitable or penal institu
tion, or to construct and maintain all drives and roadways
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on the grounds of the university, state teachers' colleges, or
any state charitable or penal institution. Within the limita
tions and for the purposes of this subsection, funds may be
alloted by and work performed by or under the supervision
or authority of the state highway commission, upon the re
quest for such work filed by the board of regents of the
university, the board of normal school regents, or the state
boards, commissions, departments, or officers, respectively,
as to such-work in connection with the institution controlled
by them."

In order to determine whether or not the Grand Army
Home for Veterans is a state charitable institution within

the meaning of the statute above quoted, it is necessary to
examine the history and present sta,tus of the home.
The home was originally founded by the Grand Army of

the Republic, Department of Wisconsin, in 1887. The ar
ticles of incorporation, filed in the office of the secretary of
state, incorporated the "Board of Trustees of the Wiscon
sin Veterans Home" as a non-stock charitable corporation,
"for the purpose of establishing and carrying on a chari
table institution for the maintenance of destitute Union sol
diers, sailors and marines, of the late Civil War, their wives
and widows."

The original organization was apparently unable to carry
the financial expense of the home, since in 1889 the legisla
ture passed a bill which appropriated $50,000 to the institu
tion to pay off old debts, operate the home, and improve the
premises, and further provided that the "acceptance * * *
of the amount hereby appropriated shall vest the title to the
real estate of said home in the state of Wisconsin subject
to the right of said home to have the use, enjoyment and
possession of said real estate for a home for soldiers, sailors
and marines and their wives and widows as long as said
home shall use said real estate for such purposes, and said
Wisconsin Veterans' Home shall convey said real estate to
the state of Wisconsin by a good and sufficient warranty
deed in accordance with the spirit and intent of this act."
See ch. 264 Laws 1889.

Apparently, pursuant to the above act, title to the real es
tate was conveyed to the state of Wisconsin by warranty
deed, dated May 28, 1890. This deed is recorded in the of
fice of the secretary of state in Vol. 1 of Deeds, p. 156 and
contains the following limitations on the conveyance:
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"Subject, however to the condition that said premises and
land should be used for, and devoted to the maintenance of
a home for dependent Union soldiers and sailors, their
wives and widows, and to the maintenance of such other
persons as said grantee shall, by law, be authorized to main
tain on said premises * * *"

In 1891 the legislature by ch. 393, appropriated further
funds for the home and stating that the real estate had been
conveyed to the state provided that the state board of con
trol inspect the premises and operation of the home at least
twice a year and report its findings to the governor and leg
islature. Responsibility for the actual operation of the home
was allowed to remain ̂ yith the Grand Army of the Repub
lic, Department of Wisconsin.
The state continued to support this institution over the

succeeding years. In 1917 the control and management was

vested in a "board of managers" consisting of the depart
ment commander of the Grand Army of the Republic and
six persons appointed by the governor. Several changes
were made in the management organization and at the
present time it is vested in the director of the department of
veterans affairs and a board of managers by sec. 45.37. In
1938 the name was changed to the Grand Army Home for
Veterans. See XXXVI Op. Atty. Gen. 16.
Throughout almost its entire history this institution has

been supported chiefly by the bounty of the state of Wis
consin. Contributions are made by the federal government
for the domiciliary care given to veterans who would be en
titled to receive similar federal care at a national veterans

facility under the law. Inmates having incomes make con
tributions for their support. Employes of the home are state
employes and regulated by the civil service law. The re
quirements as to eligibility for entry to the home have been
changed by statute from time to time to allow veterans,
their wives and widows of more recent wars to enter.

It should be pointed out that sec. 46.03 which prescribes
the functions of the state board of control (since trans
ferred to the state department of public welfare) delegates
to the state board of control the power to maintain and gov
ern a number of state charitable and penal institutions spe
cifically named and then states, "and all other charitable
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curative, reformatory and penal institutions that may be es
tablished or maintained by the state except the Wisconsin
state sanatorium, the northern state sanatorium and the
state tuberculosis camp." The Grand Army Home for Vet
erans is not mentioned in this section. This section is for the
purpose of specifying certain functions of the board of con
trol and in no way attempts to classify state penal and
charitable institutions as such. Since statutes elsewhere

prescribe for the management and control of the Grand
Army Home for Veterans, its omission in sec. 46.03 can
only be regarded as an oversight.
From the above there can be no doubt of the eleemosynary

nature of this institution or of the fact that it is owned and

controlled by the state of Wisconsin.
In our opinion the Grand Army Home for Veterans is

properly classified as a state charitable institution and en
titled to the benefits under sec. 20.49 (5a).
REB

Barbers—Licenses and Permits—Individual whose mas

ter barber's license expired in 1929 is not entitled to a re
newal thereof without complying with the provisions of
sec. 158.10 (2), Stats.

August 16, 1947.
Carl N. Neupert, M. D.,

State Health Officer,
Board of Health.

A master barber whose license expired in 1929 has made
application for the re-instatement of his license and insists
that he is entitled to a master barber's license without hav
ing to meet the requirements of the present law. He con
tends that sees. 158.13 (3) and 158.10 (2) of the statutes
were enacted into law in 1935 and that they did not termi
nate his right to the restoration of a master barber's license
merely upon payment of the fee.

Sees. 158.07, 158.13 (3), 158.10 (2) and 158.11 (3)
provide:
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"158.07 Any person who at the time of the talcing effect
of this chapter shall be actually engaged in the practice of
barbering and shall be licensed as a master * * * barber un
der the provisions of chapter 158, statutes of nineteen hun
dred thirty-three, may have such license renewed without
examination, provided he makes application and pays the
renewal fee prior to June 1,1936. All unexpired licenses are
extended to June 2,1936. * * *"

"158.13 (3) Every master barber who continues in active
practice or service * * * shall, annually, on or before the
first day of June, make application for a renewal of his li
cense and pay the required fee. A master barber * * * whose
license has expired may have his license restored upon the
payment of the required fee. Any expired master barber's
* * * license which is not restored within a period of three
years from the date of expiration, shall be annulled. After
annulment of his master barber's license, such person may
at any time make application for and be granted a journey
man's license, subject to all the conditions of subsection (2)
of section 158.10. * * *"

"158.10 (2) Each application for a journeyman's license
shall be accompanied by a fee of five dollars. Upon approval
of the application the board shall issue a journeyman's li
cense entitling the applicant to practice barbering under a
master barber for a period of one year from the date of the
license. After expiration of this license it must be renewed
and such journeyman must take the first examination for a
master barber's license given in his respective locality, pro
vided he has served one year as a journeyman."

"158.11 (3) All master barber's licenses shall expire on
June 1 next succeeding issuance and be renewed on appli
cation on or before the expiration date at a renewal fee of
$3 ♦ * *. For the restoration of an expired master barber's
license the renewal fee shall be $5."

On behalf of the applicant it is contended:
(a) That under the law of 1929, when his master bar

ber's license expired, he was entitled to a renewal of such li
cense at any time thereafter upon payment of a fee of $3.
(b) That by ch. 467, Laws 1935, ch. 158 of the statutes

was repealed and recreated to include sees. 158.07, 158.13
(3), 158.10 (2) and 158.11 (3), as quoted above (except
that by ch. 97, Laws 1947, the $3 fee was substituted for the
$2 fee in the latter statute).
(c) That he was not actually engaged in the practice of

barbering when ch. 467, Laws 1935, became effective and
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hence could not apply under the provisions of sec. 158.07
for a renewal of his license without examination.

(d) That after ch. 467, Laws 1935, became effective he
could not apply for the restoration of his license under the
provisions of sec. 158.13 (3) because the 3-year period
within which he was permitted to apply had already run.
(e) That prior to the- enactment of ch. 467, Laws 1935,

applicant was fully qualified to hold a master barber's li
cense and at that time had the legal right to have his mas
ter barber's license renewed on payment of a fee of $3.
(f) That up to the effective date of ch. 467, Laws 1935,

applicant had a conunon-law right to engage in business as
a master barber subject to rules adopted for the regulation
of barbers, and the right to apply for a renewal of his li
cense without examination and without again serving as
a journeyman and hence, under the case of Relyea v. Toma
hawk Paper & Pulp Co., 102 Wis. 301, 78 N.W. 412, the act
of 1935 which attempted to extinguish such rights without
giving him a chance to comply with the new regulations, is
inoperative and void in its application to his particular case.
From the time that applicant permitted his master bar

ber's license to expire in 1929 to the effective date of ch.
467, Laws 1935, sec. 158.08 (1) of the statutes provided as
follows:

"Master's license shall be issued only to one having
journeyman's license, the requisite skill to properly per
form all the duties thereof including ability in the prepara
tion of the tools, shaving, beard-trimming, haircutting, and
all the duties and services incident thereto, and sufficient
knowledge concerning the common diseases of the face and
skin to avoid aggravation and spreading thereof in the
practice. When the applicant passes examination he shall
pay two dollars and the board shall issue a master's license.
Masters' licenses shall expire on June twentieth, next suc
ceeding issuance and be renewed upon application on or be
fore June twentieth and pajmaent of two dollars. If applica
tion for renewal is not made by June twentieth, annually,
the fee is three dollars. Renewal may be refused if applica
tion be not made at that time."

Attention is directed to the fact that after applicant had
permitted his master barber's license to expire he did not
have an absolute right to have such license renewed upon
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payment of a fee of $3, even under the statutes of 1929 to
1933, since sec. 158.08 (1) provided: "Renewal may be re
fused if application be not made at that time." Applicant
permitted his license to expire at a time when the statutes
contained this provision.

The following quotation from the case of Relyea vs.
Tomahawk Paper & Pulp Co., supra, is cited on behalf of
applicant:

"* * * A law changing the time for, or conditions of,
the enforcement of a common-law right, is in the nature of
a statute of limitations which, if of such a character as to
materially affect the right itself, is within the inhibition of
the constitution in regard to the passage of laws impairing
the obligation of contracts or taking property without due
process of law. A change in the law as to the time for the
enforcement of existing rights, or imposing a new condition
of such enforcement, which does not allow a reasonable time
within which to commence an action for such enforcement
or comply with the new condition, is within the inhibition
mentioned and is void as to such existing rights, otherwise
valid.* * *" (pages 306^07).

See also: Meisenheimer v. Kellogg, 106 Wis. 30, 81 N.W.
1033 and O'Donnell v. New London, 113 Wis. 292, 89
N.W. 511.

Ch. 467, Laws 1935, was published September 17, 1935
but sec. 4 of the act provided that those parts thereof which
are quoted above should not take effect until October 1,
1935. If applicant had known about the act, he would have
had an opportunity to make application for the renewal of
his master barber's license during the period between the
passage of ch. 467, Laws 1935, and the effective date
thereof, although it must be conceded that such period
would have been very short.
However, it is our opinion that ch. 467, Laws 1935, did

not deprive applicant of any common-law right which he
had. Disregarding the last sentence of sec. 158.08 (1) of the
statutes of 1929 to 1933, which gave your board the right
to refuse to renew a master barber's license which had ex
pired, the most that applicant had under the statutes of
1929 to 1933 was a right to have his master barber's license
renewed. Since the master barber's license referred to in
those statutes was unknown under the common law, the
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right to such license was a purely statutory one. The
common-law right which applicant had to practice as a bar
ber, as distinguished from a statutory right to have a mas
ter barber's license renewed, was not taken from applicant
by ch. 467, Laws 1935. On behalf of applicant it is appar
ently conceded that the common-law right to practice as a
barber is subject to reasonable rules and regulations. After
the effective date of ch. 467, Laws 1935, applicant could
practice as a journeyman barber upon compliance with the
provisions of sec. 158.10 (2) which in our opinion are rea
sonable regulations of the barber trade under the police
power of the state.
If it be contended that that portion of sec. 158.13 (3)

which requires the annulment of a master barber's license
which is not renewed within a period of 3 years from the
date of expiration, could apply only to licenses which ex
pired thereafter, it would mean that an individual such as
the applicant, who had not practiced barbering for a period
of at least 18 years would immediately be entitled to the

renewal of his license as a master barber, but an individual
whose license had expired 4 years ago and hence become an

nulled, would have to practice as a journeyman for a period
of at least one year and take the first examination for a
master barber's license which would be given thereafter in
his locality. This would be an unreasonable construction
which would not promote the general welfare and one which
in our opinion was not intended by the legislature.

Hence, it is our conclusion that applicant is not entitled
to a renewal of his master barber's license which expired in
1929 without complying with the provisions of sec.
158.10 (2).
In view of our conclusion, it is not deemed necessary to

discuss the question of laches and the tardiness of applicant
in requesting the renewal of his license more than 11 years
after the statutory change to which he now objects.
JRW
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Public Officers—Malfeasance—Towns—Board Member
—Under sec. 348.28 (2), Stats. 1947, town board member
may work for the town to obtain credit on his taxes not in

excess of $300 in any one year.

August 20, 1947.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You inquire whether it is a violation of sec. 348.28, Stats,
(malfeasance) for members of town boards to do road work
or other work for the town and get credit for it on their
taxes. Section 348.28 has been amended by ch. 59, Laws
1947, by which the former statute has been split up into
subsections. Subsection (2) as amended contains the excep
tions and now reads in part:

"The provisions of this section shall not apply » * * to
any contract, not exceeding $300 in any one year * *

Thus the words, "for the sale of printed matter or any
other commodity" after the word "contract" in the former
statute have been deleted, the word, "any" has been inserted
before "contract," and the exempt amount has been in
creased from $100 to $300.

It follows that under the amended law the town board
members may work for the town to obtain credit on their
taxes provided that the amount of credit so earned does not
exceed $300 in any one year.
WAP

Public Assistance—Dependent Children—Juvenile Court
—Term "county agency" as used in sec. 49.19 (1), Stats.
1947, includes juvenile court as well as county administra
tive agencies, but excludes state and private agencies.

August 20, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

You have requested an opinion with reference to the in
terpretation of sec. 49.19, Stats., as amended by ch. 526,
Laws 1947. The purpose of the amendment is to extend
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eligibility for aid to dependent children to children "living
in a foster home having a permit under section 48.38 and
placed in stich home by a county agency pursuant to chapter
48." This act was created by Bill 186, S.,: which originally
did not include the part of the quoted portion set out in
italics. That was added by Amendment No. 1, S., which also
struck out a portion of the original bill increasing the ap
propriation for state aid to dependent children by $350,000
annually. The requirement that the children be placed by a
county agency would seem therefore to have been intended
to reduce the number of such children eligible for state aid
below the number covered by the bill as originally drawn
and thus reduce the necessary funds to be appropriated.
Your inquiry is as to the meaning of the term "county

agency" in the statute as amended. Without going into de
tail, foster home placements are now made under various
sections of. chapter 48 by licensed private child welfare
agencies, the state public school, the state department of
public welfare, county homes for dependent children, county
children's boards, county public welfare departments and
by the juvenile courts.

It is clear that in using the term "county agency" the
legislature meant a governmental agency, which excludes
licensed private child welfare agencies and further that it
meant governmental agencies of the county, which excludes
state agencies.

County administrative agencies are clearly included, but
the question arises as to the juvenile court, which functions
judicially rather than administratively. There is no appar
ent r^son why the legislature should have intended to ex
tend state aid where the children were placed in the foster
homes by county welfare agencies or other administrative
agencies but not where they are so placed by the juvenile
court. Clearly the term "agency" when used in this sense
is broad enough to include judicial agencies as well as ad
ministrative agencies.
In conclusion, therefore, you are advised that children

placed in foster homes by state or private agencies are ex
cluded from eligibility for aid, but children so placed by the
juvenile court or any administrative agency of the county
are eligible.
WAP
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Highway Commission—Highways and Bridges—Silent
Cross Memorial Highway—Ch. 193, Laws 1947, creating
sec. 84.103, Stats., relating to the Silent Cross Memorial
Highway is construed as follows:

Existing plans and relocation orders affecting reconstruc
tion of portions of highways to be included in such program
need not be discarded when the same are not in conformity
with the act but this may be done where it is deemed expe
dient to do so in complying with the 50-year limitation for
completion of said highway.

Regulations and restrictions as to use of land adjoining
such highway ordered by state highway commission pursu
ant to the act will supersede local zoning ordinances where
in conflict therewith.

Such restrictions cannot be imposed without compensa
tion to the owners of lands affected thereby.

State highway commission is authorized by act to restrict
access to the highway in accordance with the latest and
most advanced standards of highway development.
Landowner is entitled to damages whether he is deprived

of access which he previously had to an existing highway
or whether he is denied access to a newly created highway
traversing a portion of his lands.
In acquiring conveyances of right of way for such high

way the necessary restrictions as to use of adjoining lands
by landowner should be obtained also whenever possible.
In subdividing or platting lands having restrictions as to

access to such highway provision should be made for public
streets or highways which will provide access to such,high
way through some street or highway at a point where ac
cess is permissible.

August 21, 1947.
State Highway Commission.

You have asked for our opinion on some nine questions
relating to the interpretation and administration of ch. 193,
Laws 1947, which makes provision for the so-called Silent
Cross Memorial Highway.
FIRST. You point out that portions of this highway are

in general established by terms of the act so as to include
'^tate trunk highway 30 and the major portion of U. S. high-
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way 51. In this connection you inquire whether it is re
quired that all major construction or reconstruction on parts
of these routes shall conform to the act. Some sections of

these highways are scheduled for current improvement and
it is important to know whether these improvements should
conform to the provisions of the act relating to laying out
of right of way, zoning, regulating of access, etc.
In answering this question consideration must be given to

the terms of the act, the material parts of which we will
take the liberty to quote.

Sec. 84.103 (2) reads:

"The alignment and grade of the highway shall be con
structed to the most modern standards with structures of
appropriate strength and designed with due regard to aes
thetics. It shall, where practical to meet present and rea
sonably anticipated need for complete traffic and driver
service, consist of a 4-lane, double divided concrete high
way, suitably landscaped, seeded and planted, and shall in
clude appropriate wayside development for emergency
stops and for rest and observation. The economy, efficiency,
safety and permanence and memorial quality of the high
way shall be complemented and enhanced by complete bor
der control and restrictions to access according to the latest
and advanced standards of highway development."

Sec. 84.103 (4) provides:

"The Silent Cross Memorial Highway shall be developed
over a period of 50 years and finally completed by July 1,
1997. The state highway commission shall proceed with
such development, so far as practical, in the manner and
order following.
" (a) It shall establish definitely the final location of the

highway;
(b) It shall lay out for acquisition as needed a right of

way of sufficient width for ultimate development;
" (c) It shall by orders regulate and restrict the location,

shape, height, size and set back building lines of buildings
and other structures along such location, right of way or
highway and along any natural watercourse, body of water,
stream, creek or place of vantage in near proximity thereto;
and it may by orders regulate and restrict the use of land
along such location right of way or highway and the opera
tion of vehicles thereover. No such order shall prohibit the
continued use or location of any building, structure or
premises existing at the time such order takes effect, but the
alteration of or addition to any building or structure so ex-
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isting and not conforming to such order may be prohibited.
No commercial enterprise or activity shall be authorized
or conducted by the commission upon any part of the prop
erty designated as a part of such highway or acquired for
such purpose. But the commission shall, in order to permit
establishment of adequate fuel and other services for users
of the highway by private owners or their lessees, provide
for access roads within said right of way at points which
in its opinion will best serve the public interest. All orders
made pursuant to this paragraph shall be reasonable and
designed to promote the public health, safety and public
welfare. Any person violating this paragraph or any such
order shall be punished by a fine of not exceeding $500 or
by imprisonment for a period not exceeding 6 months or by
both such fine and imprisonment. Compliance with this
paragraph and such orders may be also enforced by injunc-
tional order at the suit of the state highway commission or
any owner of real estate affected thereby.
"(d) When plans are made for any construction on the

highway such plans shall provide for the ultimate develop
ment even though only a part thereof is to be carried out at
the time; all construction shall conform with the plans of
development, both as regards elevation and alignment.
Lanscaping of the highway shall be considered and included
in the plans prior to or at the time of construction and shall
closely follow construction of the highway."

It is to be noted that the highway is to be developed and
finally completed in 50 years. Sec. 84.103 (4).
The first step in the process is to establish definitely the

final location of the highway. Sec. 84.103 (4) (a).
The second step is to lay out for acquisition the needed

right of way. Sec. 84.103 (4) (b). This, however, does not
mean that such right of way is to be acquired immediately.
In this connection you have called attention to the fact

that a relocation order has been issued with reference to

U. S. highway 51 near Madison; that the plans do not neces
sarily conform to all of the standards of design and control
contemplated by ch. 193 and that appraisals have been made
for acquisition of the new right of way although it has not
yet been acquired.
We do not believe that it is necessary under ch. 193 to

discard plans that have already been made or to change ex
isting relocation orders so as to include additional lands
which will be needed ultimately in conforming to the stan
dards of ch. 193. Sec. 84.103 (4) (d) provides that when
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plans are made for any construction on the highway such
plans shall provide for the ultimate development even
though only a part thereof is to be carried out at the time.
This statutory provision, like most statutes, is prospective
in its operation rather than restrospective or retroactive.
Except as to some mere remedial statute, laws are presumed
to have only a prospective effect unless the contrary clearly
appears. Lanz-Owen & Co, v. Garage Equipment Mfg. Co.,
151 Wis. 555. We hasten to add, however, that we do not
mean to intimate that the highway commission lacks au
thority to scrap existing plans and relocation orders if as a
matter of sound highway engineering and economics the
change should be made now in order to conform to the 50-
year limitation in which to comply with the terms of the
act. If, for instance, the highway reconstruction now con
templated will have an estimated expectancy of usability of
only 25 years and it will then be necessary to rebuild there
will still be plenty of time to comply with the mandate of ch.
193. On the other hand, if such period of expectancy will
exceed 50 years it might be better to discard the existing
plans and relocation orders and start over in compliance
with the standards set up by ch. 193. This involves a matter
of highway engineering judgment upon which we do not
feel competent to advise beyond stating the general con
sideration which should control.
Perhaps it should be pointed out that experience has

demonstrated to the satisfaction at least of the United
States public roads administration that because the cost of
subsequent widening of existing streets and highways is so
great it is often more economical in the long run to acquire
at the outset the lands which will ultimately be needed. Fre
quently it costs no more to acquire a whole parcel than to.
take just part of it and pay heavy consequential damage on
the remainder. Some striking examples are cited at page 35
of "Public Control of Highway Access and Roadside De
velopment," a pamphlet published in 1947 by the public
roads administration. It was pointed out that in 1929 the
estimated cost of widening the Boston Post Road from 66
feet to 166 feet would have been over $1,000,000 per mile
for the land alone. In Detroit 3 miles of Woodward Avenue
were replaced at the cost of $11,000,000, of which more
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than $9,800,000 was for acquisition of land, including prop
erty damage, and the widening of Ashland and Western
Avenues and LaSalle Street in Chicago cost more than one-
third of a million dollars per mile on the average for each
additional 10 feet.

SECOND. You inquire whether the plans for improve
ment on the route with respect to design of the road, extent
of right of way to be acquired, "border control and restric
tions to access according to the latest and advanced stan
dards," regulation and control of the location, height, Size
and shape of buildings and land use along the highway must
be altered to conform to the standards of the act. All of
these factors necessarily have a direct bearing on the ex
tent of and the cost of the initial right of way acquisition as
well as the cost of the work.

This question closely parallels the first question and calls
for the same answer.

THIRD. You call attention to the fact that the act au
thorizes and directs what might be considered the zoning of
property abutting the Memorial Highway and you inquire
whether the powers thus conferred on the commission
supersede the zoning regulations of local units of govern
ment and other provisions of law.

Subject to the general proposition that where statutes
are apparently conflicting they should, if possible, be so
construed as to give operation to both without doing vio
lence to either {Attorney General ex rel. Taylor v. Brown,
1 Wis. 513*), the rule is that where statutes conflict in
terms, ordinarily the later prevails over the earlier. Jones
V. Broadway Roller Rink Co., 136 Wis. 595. Implied repeals,
however, are not favored, and both statutes will be per
mitted to stand if it can be done upon any reasonable con
struction. State ex rel. Hayden v. Arnold, 151 Wis. 19.

It would, of course, be a little difficult to try to resolve
any of such conflicts or apparent conflicts as a hypothetical
proposition in the absence of any actual factual situation
and we will be glad to give you more detailed assistance
whenever the question actually arises.
FOURTH. You inquire whether the authority conferred

upon the commission to restrict the use or to in effect zone
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property adjoining the highway may be exercised without

compensation to the landowner.
One of the principal tests to be applied in this connection

is whether the regulation amounts to an exercise of the
power of eminent domain or whether it comes properly
within the exercise of the police power so as not to consti
tute a taking of property which would require compensa
tion. This distinction is well set forth in Metzenbaum, "The
Law of Zoning" at page 47, as follows:

"The right of 'Eminent Domain' when exercised, admit
tedly 'takes' the property or an interest therein, from the
owner, for the benefit of some specific public improvement.
"Since eminent domain does 'deprive' the owner, it be

comes necessary that he he paid.
"On the other hand, it is to be noted that although there

may be a regulation of, or a limitation upon, the use of
property, for the common good of all, such a restriction or
regulation does not fall within 'eminent domain,' but does
come within the 'police power' if the regulation or restric
tion is not meant for some specific project nor for some par
ticular public improvement, but if it is meant for the pro
tection and promotion of the public health, safety or wel
fare. Under such circumstances, such regulatory restric
tions upon the use of property, fall within the police power
and compensation is not required to be made." (Emphasis
ours.)

This distinction, express or implied, is contained in a num
ber of Wisconsin cases.

One of the leading cases is that of Piper v. Ekern, 180
Wis. 586, wherein the court held that a statute limiting the
height of buildings on property surrounding the state
capitol building for the purpose of preventing damage to
that building and the property therein from fire, consti
tuted an unreasonable exercise of the police power and was
an attempt to acquire rights that could only be acquired by
exercising the power of eminent domain and violated sec.
13, art. I, Wisconsin constitution, prohibiting the taking of
property for public use without just compensation and also
the due process clause of the 14th amendment to the federal
constitution. It was pointed out there (page 596) that such
restriction practically amounted to the granting of an ease
ment over and above the 90-foot height provided for in the



374 Opinions op the Attorney General

act for the benefit of the state and its capitol and that such
easement did not differ materially from the easement re
quired for the tunnel to insure the connection of the heating
plant with the capitol.
However, the situation is materially different where the

zoning restriction is not designed for the benefit of some
specific project or particular public improvement. See:
Building Height Cases, 181 Wis. 519, which upheld a gen
eral state-wide law limiting the height of buildings in popu
lous centers to promote the public health and safety and
perhaps the convenience and general welfare of the people.
The distinction between the above two cases is empha

sized by the court in its opinion in State ex ret. Carter v.
Harper, 182 Wis. 148, where the court said at page 154:

"Except in cases of nuisance there is a reciprocity of
benefits resulting from limitations imposed upon the use of
propei-ty by general laws. He who is limited in the use of his
property finds compensation therefor in the benefits ac
cruing to him from the like limitations imposed upon his
neighbor. This principle was pointed out in Piper v. Ekern,
180 Wis. 586, 194 N.W. 159, and furnishes the distinction
between the fate of sec. 4444fir, Stats. 1921, there con
demned, and sec. 4444/, Stats. 1923, which was held a con
stitutional enactment in the Building Height Coses, 181
Wis. 519, 195 N.W. 544, decided October 16, 1923. In the
former case it was held that the statute was enacted purely
for the protection of the state capitol, and that, as the state
could not take private property to be used as a site for its
capitol, no more could it limit the use of property for the
protection of the capitol. The latter statute, however, was
general in its operation throughout the state and was not
limited to the special and selfish purpose which character
ized the former. All those whose property is affected by the
latter statute are compensated by the restrictions placed
upon their neighbors."

It would seem here that the regulations that might be
imposed by the commission in "complete border control,"
"restrictions to access," and in the regulation and restric
ting of "the location, shape, height, size and set back build
ing lines of buildings and other structures along such loca
tion, right of way or highway and along any natural water
course, body of water, stream, creek or place of vantage in
near proximity thereto," and in regulating and restricting
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"the use of land along such location right of way or high
way and the operation of vehicles thereover" might well be
considered as having been made for the benefit of a specific
project or particular public improvement, to wit, the Silent
Cross Memorial Highway. Such restrictions would prac
tically result in the acquisition of a very substantial ease
ment over the lands affected and might indeed in some in
stances at least approach the point where the landowner
would virtually be deprived of any beneficial or profitable
use of his property. The restrictions in question would not
apply to highways generally throughout the state and would
be designed solely to enhance the utility of one particular
strip of property owned by the state so as to come within
the condemnation of the doctrine laid down in Piper v.
Ekern, supra.

In a constitutional sense compensation is required not
only when there is an injury that would be actionable at
common law, but also in all cases in which it appears that
there has been some physical disturbance of a right, either
public or private, which the owner of a parcel of land en
joys in connection with his property and which gives to it
an additional value, and that by reason of such disturbance
he has sustained a special damage with respect to his prop
erty in excess of that sustained by the public generally. 18
Am. Jur. 765.

You are therefore advised that before zoning or restrict
ing the use of property adjoining the highway it will be
necessary to either acquire title thereto or to contract for
the rights in question through purchase or gift from the
landowners affected.

FIFTH. We are asked next whether, under the act, the
commission has the right to designate and limit the points
at which an abutting owner may have access to the prop
erty, even to the point of denying all direct access where
the tract in question is accessible from other highways.
As hereinbefore indicated sec. 84.108 (2) provides,

among other things:

"* * * The economy, efficiency, safety and permanence
and memorial quality of the highway shall be complemented
and enhanced by complete border control and restrictions to
access according to the latest and advanced standards of
highway development."
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Thus the authority to restrict access is conferred on the
commission by the act but again the element of compensa
tion cannot be ignored.

"* * ♦ Clearly, an owner of land abutting on a street can
not constitutionally be deprived of all access to his prem
ises without compensation, either by the vacation of the
street or its physical obstruction in front of his premises,
or its obstruction at another place so that the portion of the
street in front of his premises cannot be reached. Total de
privation of access is equivalent to a taking, especially when
the easement of access to the street is recognized by the sub
stantive law of the state." 18 Am. Jur. 814

The problem of compensation to the landowner for loss
of access to a highway has recently been given careful study
by the Minnesota supreme court. In Petition of Burnquist
(Minn. 1945) 19 N.W. (2d) 394, it was pointed out that
super highways or so-called "free-way" highways must of
necessity be broad with divided roadways separating traffic,
with underpasses and cloverleaf intersections and with
crossway traffic thereon limited to certain definite points,
and that while it is true that the creation of a public high
way at the same time subordinates the land on which it is
established to the easement of access insofar as abutting
landowners are concerned, there is nothing which prevents
the sovereign state from later extinguishing such easements
in subsequent condemnation proceedings. In this case it was
undisputed that the taking of access to such a highway
would require the abutting owner to build a road to the rear
900 feet of the property if it were subdivided, for which
such part was valuable, and the estimates of cost of road
ranged from $300 to $1,200. The verdict of the jury award
ing no damages to the abutting owner was set aside and
the cause remanded for new trial on the issue of damages.
The reasoning of the court in this case which we cannot
take the space to discuss in detail appears to us to be sound
and very likely would be followed in Wisconsin were a
similar case to arise here.

SIXTH. You next inquire whether the owner of the abut
ting tract must be compensated for the limitation or restric
tion in access to a new highway established on a new lo
cation.
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While the Burnquist case, supra, relates to the extin
guishment of an existing easement of access the problem
would not be materially different where in the initial taking
of part of landowner's land he were to be denied access to
the newly created highway. Only the problem of damages
would be approached somewhat differently. In condemna
tion proceedings the landowner is entitled to recover the
value of the land taken, and the amount which the taking
diminishes the value of the remainder. Ne^v Dells L. Co. v.

Chicago, St. P., M. & O. R. Co., 222 Wis. 264.

Obviously the damage to the remaining land of the owner
is going to be much greater where it can be shown that such
parcel will have no access to the highway. Thus the land
owner is entitled to damages whether he is deprived of ac

cess which he previously had to an existing highway or
whether he is to be denied access to a newly created high
way traversing a portion of his lands.
The Bumquist case, however, should be read in connec

tion with the later case of Alexander' Co. v. City of Owa-
tonna (Minn. 1946) 24 N.W. (2d) 244. Here the plaintiff
wanted to cut a curb on the city street and construct a
driveway across the sidewalk in connection with its auto
mobile supply store. The court held that an abutting owner
does not have such a right of property in the public street
of a municipality as to authorize him to appropriate a por
tion of the street for his private business but that such an
appropriation, being a privilege which under proper cir
cumstances may be conferred, is subject to such restrictions
as the city council finds to be necessary for the safety of
the traveling public. The court cited cases to the effect that
a driveway used to serve a business is part of such business
and as such subject to restrictive regulations that are ap
plicable to such business. Reference was made to the case
of Wood v. City of Richmond, 148 Va. 400, 138 S.E. 560,
where the owner of a lot sought to obtain an injunction to
restrain the city from tearing up a driveway leading onto
his lot on the ground that he had a right to access to the lot
from both streets and that such right was absolute and in
herent. It was ruled that he was not entitled to the relief

sought and that while conceding that an abutting property
owner has an easement in the public road which amounts
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to a property right the exercise of this right is subordinate
to the right of the municipality to so control the use of the
street as to promote the safety, comfort, health and general
welfare of the public. The convenience or necessity of the
owner constitutes but one side of the question and must be
weighed against the danger to the traveling public. For in
stance, as was pointed out in Town of Tilton v. Sha^-pe, 85
N.H. 138, 155 A, 44, it would be difficult to conceive of a
situation where an owner should be deprived of access to
his lot by persons on foot at any point on abutting street
however extensive his frontage, but that on the other hand
if an owner should propose to propel freight or vehicles
with gi'eat force or speed across a congested sidewalk such
use would be clearly unreasonable even though it was the
only accessible entrance to his lot.

We do not believe that the authorities on the subject of
access hereinbefore discussed are in conflict but it is clear
that there are limitations on the property owner's right
of access to a public street or highway which may be im
posed as an exercise of the police power in the interest of
public safety and welfare and without compensation to the
landowner.

SEVENTH. You inquire whether the owner's right of
access must be acquired in the same manner as lands and
other rights are acquired under conditions where the high
way is laid over an existing highway to which the abutting
property had access.
This was the situation as we understand it in the Burn-

quist case. There the original highway had been laid out
in 1937 and an easement of access was thereby created for
the lands in question. Thereafter the state commenced a
condemnation proceeding solely for the purpose of acquir
ing the property owner's right of access to the existing
highway. No additional land area was sought to be acquired
in the proceeding. The court quoted from 18 Am. Jur. 716
as follows;

"It may be stated as a general rule that, except where
restricted by statute, a right or interest already owned in
property may be increased, or a burden in respect thereof
may be relieved, upon good cause shown, by the exercise of
eminent domain; in other words, the mere fact that one al-
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ready owns some right or interest in property is not a bar
to his acquisition, by the exercise of eminent domain, of the
fee title to the property, or of some other increased in
terest therein."

It was then pointed out that devoting a highway to uses
destructive of easements to which it is servient, such as
access, light and air constitutes a taking for which compen
sation must be made.

Sec. 84.09 (1) provides, among other things, that the
state highway commission may acquire by gift, devise, pur
chase or condemnation any lands for establishing, laying
out, widening, enlarging, extending, constructing, recon
structing, improving and maintaining highways, streets
and roadside parks which it is empowered to improve or
maintain, or interests in lands in and about and along and
leading to any or all of the same. Thus the statute confers
authority on the state highway commission to acquire any
interest in lands such as an easement of access. The same is

also true where the commission proceeds through a countj'
highway committee under sec. 84.09 (3) (a), ch. 373, Laws
1947, which amended sec. 84.09 (3), or through a city
board, commission or department as provided in sec. 84.09
(3m) created by ch. 254, Laws 1947.
EIGHTH. In negotiating with owners for right of way

on a new location you inquire whether the conveyance
should stipulate for restriction of access or whether the
commission may rely on its authority to impose such regu
lation by order issued under sec. 84.103 (4) (c).
The answer to this question has already been indicated

in the answers to preceding questions. By all means the con
veyance should contain the necessary restrictions because
otherwise the commission will have to pay later on for the
acquisition of the property owner's right of access as held
in the Bumquist case.
NINTH. "Assuming that the tract is subsequently sub

divided, would the plans for subdivision need to arrange for
a local service road giving the individual lots access to the
point of access to the highway, or would the service drives
connecting the individual lots or tracts to the point of ac
cess to the highway need to be provided at public expense
on the highway right of way?"
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The owner of property which has been legally deprived of
its access to the proposed highway must of course do his
platting or subdividing with full knowledge of the problem
of limited access.

Sec. 236.06 provides in eifect that no plat shall be valid or
entitled to be recorded until it has been submitted to and

approved by the proper municipal governing body and no
municipality is likely to approve a plat in which any parcel
lacks access to a public highway and even if it would ap
prove the plat it would be virtually impossible for the
owner to* sell a lot therein not having such access. The
natural thing to do would be to dedicate streets or highways
in the plat to public use and so arrange the same as to pro
vide access to the Memorial Highway through some street
or highway at a point where access is permissible. Assum
ing the plat is approved the streets or highways therein be
come public and are subject to being constructed and main
tained as such.

WHR

Public Health — Cosmetic Art — Apprentices — Section
159.12 (2), Stats., requires that circuit teacher teaching
cosmetology apprentices in theoretical and scientific sub
jects must hold Wisconsin manager's license.

August 23, 1947.
Dr. Carl N. Neupert,

State Health Officer.

You have requested an opinion with reference to sec.
159.12 (2) relating to apprentices in cosmetology, which
provides in part:

"Apprentices must practice for at least two years under
the personal supervision and direction of a licensed mana
ger before they shall be eligible to make application to take
the examination for operator. Applicants shall be given in
struction by a manager in all branches of practical work
and in the subjects required to be taught in schools of cos
metic art as set forth in section 159.02. * * *"

Your question is as to whether the circuit teachers now
giving part time instruction to cosmetology apprentices
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should be required to hold a Wisconsin manager's license
in cosmetology. The answer is that they should hold such
license.

Section 159.02 (3) requires schools of cosmetic art to
teach courses in both theory and practice of cosmetology.
The apprentice law (above quoted) requires that all these
subjects be taught to the apprentices "by a manager." The
circuit teachers supply the theory courses while the shop
manager instructs in the practical branches. If the circuit
teacher is not a manager, the apprentice is not getting in
struction in theory from the source contemplated by the
statute. It is therefore perfectly clear that if instruction
by a circuit teacher is intended to comply with sec. 159.12
(2), the teacher must hold a Wisconsin manager's license.
WAP

Public Health—Plumbing—City ordinance which pro
vides that no plumbing or drain laying may be done for re
muneration except by a licensed plumber does not conflict
with sec. 145.06 (1), Stats., which provides generally that
no person shall engage in or work at the business of a mas
ter or journeyman plumber unless licensed to do so by the
state board of health. The work must, however, be done
under the supervision of a licensed master plumber by vir
tue of sec. 145.06 (2) subject to the exceptions to sec. 145.06
provided by sec. 145.13.

August 23,1947.

Dr. Carl N. Neupert, Executive Secretary,
State Board of Health,

You have called our attention to sec. 14.07 (1) of the city
of Racine plumbing ordinance Which provides:

"No person, firm or corporation shall do any plumbing or
drainlaying until after a permit therefor has been taken
out with the Plumbing Inspector; and no person, firm or
corporation, contractor or subcontractor shall do any
plumbing or drainlaying for remuneration pursuant to
written or oral contract with another person unless licensed
to do so."
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We are asked whether this provision is in conflict with
chapter 145 of the state law relating to plumbing.
The question presented is not so much one of conflict be

tween the city ordinance and the state law as it is a ques
tion of whether under the state law a plumber must be li
censed irrespective of the remuneration he receives for his
work, conceding that he need not be licensed so far as the
Racine ordinance is concerned unless he is remunerated.
We do not find that the precise question here presented

has heretofore been considered by this office. In VI Op. Atty.
Gen. 481 it was ruled that a person not licensed as a
plumber may install plumbing in his own home provided the
quality of material and work of installation comply with
the law. See also sec. 145.13 (1) (a). In IV Op. Atty. Gen.
701 it was ruled that under sec. 959-53 (2) all persons are
prohibited from engaging in or working at the business of
a master plumber or journeyman plumber unless duly li
censed. However, no attempt was made in this opinion to
determine what constitutes the business of plumbing.

In XXVI Op. Atty. Gen. 187 we were asked to determine
the proper line of demarcation between plumbing and
steamfitting. It was pointed out that connections with pipes
containing the pure water supply would have to be made by
a licensed plumber. This ruling must of course be viewed
in light of the question presented and the exceptions pro
vided in sec. 145.13 to the general provisions of the statutes
relating to plumbing. We were merely trying to point out
where the work of one engaged in the business of steam-
fitting ends and the one engaged in the business of plumbing
begins. Thus the opinion is not to be taken as a construction
or interpretation of sec. 145.06 (1) which tells when li
censes are required. This section reads:

"No person shall engage in or work at the business of a
master plumber or journeyman plumber in any city or vil
lage having a system of waterworks and sewerage or in any
metropolitan sewerage district unless licensed so to do by
the board. A master plumber may also work as a journey
man. No person shall act as a plumber's apprentice in any
such city or village or building unless registered with the
board."

The question you have raised makes it necessary for us
to determine what is meant bv woi'king "at the business of
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a master plumber or journeyman plumber" and specifically

whether this language is broad enough to cover all plumb
ing regardless of the element of compensation. Ordinarily

words and phrases used in the statutes are to be construed
and understood according to the common and approved

usage of the language, sec. 370.01 (1). Webster has defined
the word "business," among other things, as "any particu
lar occupation or employment habitually engaged in, es
pecially for livelihood or gain." The courts generally have
accepted this definition in construing statutes containing
the word "business." In Vandervort v. Industrial Comm.,
203 Wis. 362, it was held that the term "business" of an
employer as used in sec. 102.07 (4) means habitual occu
pation or employment for livelihood or gain and does not

include casual isolated and desultory activities, especially
in view of the penalty provisions of sec. 102.28 requiring
employers to carry compensation insurance. Numerous
cases to the same effect are to be found in 5 Words and

Phi'ases, Perm. Ed. 979 and following. Some of these relate
to plumbing, Wilby v. State, 93 Miss. 767, 47 So. 465, 23
L.R.A. (N.S.) 677; Warburton-Beacham Supply Co. v. City
of Jackson, 151 Miss. 503,118 So. 606. In Employers' Liabil
ity Assurance Corporation v. Accident and Casualty In
surance Co., 134 Fed. (2d) 566, it was held that one's busi
ness is the activity on which he spends the major portion of
his time and out of which he makes his living. In State v.
Cooper, 205 Minn. 333, 285 N.W. 903, 122 A.L.R. 727 it was

considered that an enterprise not conducted as a means of
livelihood or profit was not a "business." In Hazen v. Na
tional Rifle Assoication of America, 101 Fed. (2d) 432 it
was again stated that "business" is any particular occupa
tion or employment habitually engaged in, especially for
livelihood or gain and that a single or occasional discon
nected act does not constitute engaging in "business." Also,
in Board of Supervisors of Amherst County v. Boaz, Vir
ginia, 10 S.E. (2d) 498, it was considered that the word
"business' implies some constant and connected employ
ment as distinguished from an isolated act or two.
In view of the foregoing we are constrained to rule that

under sec. 145.06 (1) the phrase "engage in or work r.t the
business of a master plumber or journeyman plumber" ex-
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tends only to habitual occupation or employment for liveli
hood or gain and does not include isolated instances where
no remuneration is involved. As so viewed there is no con

flict between sec. 145.06 (1) and 14.07 (1) of the Racine
plumbing ordinance.

In reaching this conclusion we are not unmindful of the
fact that the over-all purpose of chapter 145 is to insure
to the people of this state a safe water supply insofar as
the proper regulation of plumbing can attain that end, as
we pointed out in XXVI Op. Atty. Gen. 187, nor do we over
look the fact that an isolated act of plumbing without re
muneration by an experienced handyman or jack-of-all-
trades may endanger the health and possibly the lives of
a great many people where an improper cross connection
is made between a pipe which carries pure water for drink
ing and a pipe carrying waste or contaminated water into
the sewerage system with the dangers of resultant back si-
phonage or drainage by gravity of the polluted water into
the safe water supply.
The answer to this danger is to be found in the fact that

the legislature has very wisely provided by sec. 145.06 (2)
that no person, firm or corporation shall install plumbing
unless at all times a licensed master plumber is in charge
who shall be responsible for proper installation. This ap
plies in any city or village having a system of waterworks
and sewerage and in any metropolitan sewerage district.

Consequently, while a single or isolated piece of plumbing
may be done by an unlicensed person without remunera
tion under both the state law and the Racine ordinance, a

licensed master plumber responsible for proper installation
must nevertheless be in charge at all times subject, of
course, to the exceptions provided in sec. 145.13. This
should insure both proper layout of plans and specifications
for the job plus assurance that the job has been completed
in accordance with the plans and in such a way as not to
endanger the safe water supply of the community, even
though the actual labor involved in installing the plumbing
is performed by an unlicensed person.
WHR
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Schools and School Districts—Counties—School Commit
tee—^The members of a "county school committee" provided
for by sec. 40.303 (1) who must be residents of incorpo
rated cities or villages of the county may come from in
corporated cities having a city superintendent of schools.
Sec. 39.01 (5) is not applicable.
Under sec. 40.303 (2) education committee of county

board must nominate candidates for the county school com
mittee equal in number to members to be elected to the lat
ter committee. Said education comittee has no authority to
nominate a greater or lesser number of candidates. After
the education committee submits its nominations, members
of the county board which elects the county school commit
tee, have the power to nominate additional candidates from
the floor.

In cases where sec. 40.303 becomes effective within 30
days prior to the next meeting of the county board, educa
tion committee of county board may nominate candidates
for membership on county education committee at any time
up to said next meeting.

August 25,1947.

Henry Van De Water,
District Attorney,

Sheboygan, Wisconsin.

In your letter of August 12 you ask our opinion regard
ing certain problems which arise out of proposed sec.
40.303 of the statutes as created by Substitute Amendment
3, S. to Bill 255, A. This bill which passed both houses of
the legislature, was signed by the governor on August 21,
1947 but has not yet been published.
We agree with your conclusion that members of a "county

school committee" as provided by sec. 40.303 (1) may be
residents of cities having a city superintendent of schools.
There is nothing in this subsection which disqualifies resi
dents of such cities from being members of such committee
and the fact is that said subsection specifically requires that
three members of the committee shall be residents of in
corporated cities or villages of the county and three shall
be residents of towns of the county. The requirement is
three members "shall be residents of incorporated cities or
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villages of the county" and there is nothing that limits these
residents to incorporated cities not having a city superin
tendent of schools. To restrict membership to residents of
incorporated cities not having a city superintendent of
schools or villages of the county would be to add a require
ment not placed there by the legislature, which cannot be
done.

We do not think sec. 39.01 (5) has any application. It
provides as follows:

"Cities which have a city superintendent of schools shall
form no part of the county superintendent's district, shall
bear no part of the expense connected with the office of
county superintendent of schools; and shall have no part
in the determination of any question or matter connected
with or arising out of said office, nor shall any elector or
supervisor of such city have any voice therein."

The theory behind the foregoing subsection is obvious.
Cities having a city superintendent of schools are placed
outside the county superintendent's district and hence it is
only fair and proper that such cities or any elector or super
visor therefrom have no voice as to the matters connected
with or arising out of the office of county superintendent.
Such consideration would apply only as to questions or mat
ters which are directly connected with or arise out of the
office of the county superintendent of schools. Sec. 40.303
(1) is not directly connected with or related to the office of
the county superintendent of schools. It relates to another
subject matter, namely, the county school committee. The
law makes the county superintendent secretary of the com
mittee but it specifically provides he is not entitled to vote.
His position as secretary is clerical and his connection with
the committee does not make the functions of the committee

a question or matter connected with or arising out of the
office of county superintendent within the meaning of sec.
39.01 (5).

We are of the opinion that the education committee of the
county board cannot nominate as. candidates for the office

of member of the county school committee, more candidates

than the number of members to be elected. We base this on

the language of sec. 40.303 (2) which states that:
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"The education committee of the county board, * * * shall
nominate candidates for the county school committee equal
in number to the number of committee members to be
elected. * * *"

At the present time six members will be elected so the
education committee can nominate six candidates and no

more. As time goes on and the terms of the members expire
on different dates, the county board education committee
can of course nominate only such number of candidates for
the office of member of the county school committee as will
equal the number of members to be elected. In view of the
fact that the county board education committee must nomi
nate candidates equal to the number of members to be
elected, it cannot nominate a lesser number.
We feel that members of the county board of supervi

sors have power to nominate additional candidates from the
floor. The law provides that the county board elect the com
mittee. If members of the county board cannot nominate
candidates from the floor, they would have to take the can
didates nominated by the education committee without any
choice since the number of candidates nominated by that
committee equals the number of members to be elected. Un
der such circumstances the county board's power to elect
would be an empty one; the board would simply act as a
rubber stamp and the real power of selection would be in
the committee. Under these circumstances we feel the mem

bers of the county board must of necessity have power to
nominate additional candidates from the floor. The fact that

a committee is given power by statute to present nomina
tions does not negative the right of members of the board
also to make nominations especially where the board has
the power of election. Furthermore, as you state, under
rules of parliamentary procedure, members have the right
to make nominations in addition to those made by a nomi
nating committee. For example, in Robert's Rules of Order
(1943), it is said at page 263 in referring to nominations
made by a committee:

"♦ ♦ * When the committee makes its report, which con
sists of a ticket, the chair asks if there are any other nomi
nations. They may then be made from the floor. The com
mittee's nominations are treated just as if made by mem-
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bers from the floor, no vote being taken on accepting them.
When the nominations are completed, the assembly proceeds
to the election * *

You also ask whether any serious objection would arise
if the county board defers taking action on the matter of
the election of the county school committee until the an
nual November meeting. From what you say in the next
to last paragraph of your letter, we gather that the reason
for thinking such delay may be necessary is due to the fact
the next meeting of the county board would be on Septem
ber 8, 1947 and for that reason the nominating committee
cannot now make its nominations at least 30 days prior
thereto. However, sec. 40.303 (2) reads in part as follows:

"* * * Such nominations shall be made at least 30 days
before the meeting of the board at which the election is
held, except that the 30-day provision shall not apply to the
initial election if the first meeting of the county board fol
lowing the effective date of this section is held less than 30
days after such effective date. * * *"

Up to the present time Bill 255, A. has not yet become a
law. It will be published soon so that sec. 40.303 will be
come effective within 30 days of the next meeting of the
county board and the 30-day requirement for nominations
will not apply. For that reason nominations can be made
at any time up to the next meeting of the board which will

be held on September 8, 1947. It is now August 25, 1947
and it would seem to us that in the time from now to Sep
tember 8, 1947 the county board education committee could
make its nominations and that there is no need to delay ac

tion to a later date.

For this reason we do not at this time attempt to de

termine whether the provisions in sec. 40.303 fixing the
time when the nominations are to be made and when the

members of the county school committee are to be elected
are directory or mandatory. As a general proposition, we
strongly feel that it is best to act within the time fixed by
the statutes when it is at all possible to do so if for no other
reason than that our system of government is predicated
upon the proposition that the law as enacted by the legis
lature will be complied with. Furthermore, compliance with
the statute here will avoid any legal question in the future
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and, so far as that is concerned, we think there is a real
possibility that a court might hold in view of the language
used in sec. 40.308 (2) and (3) and the care with which
the legislature set the time for doing the acts therein men
tioned, that the portion of the statute here involved is man
datory and not directory. We certainly would not want to
advise you that the provisions of the statute are directory
and not mandatory in absence of decision of our court on
the subject.
WET

Schools and School Districts—Counties—Supervising
Teacher—Supervising teachers mentioned in sec. 39.14,
Stats., are county and not state employes.

August 25,1947.
Marshall Norseng,

District Attorney,
Chippewa Falls, Wisconsin.

You ask our opinion on the following question: Are
supervising teachers mentioned in sec. 39.14 to be con
sidered state or county employes?
Such teachers are county employes and are not state em

ployes. We arrive at this conclusion because (1) they are
employed by the county superintendent of schools, (2) the
•county board fixes the salary (which shall not be less than
the amount fixed by the state superintendent) and is re
quired by statute to make provision for the monthly pay
ment of the salary and expenses of such teacher, (3) they
are required to perform certain statutory duties "under the
direction of the county superintendent," and (4) they may
be discharged for cause by the county superintendent after
opportunity is given to be heard. Sec. 39.14 (1) (a), (2),
(4) and (5). Note also that sec. 39.14 (1) was amended by
ch. 158, Laws 1947, and the title to said chapter reads that
it is an act "To amend 39.14 (1) of the statutes, relating to
employment of supervising teachers by counties." Such title
may be resorted to should there be any doubt on this matter.
State ex rel. Pumplin v. Hohle, 203 Wis. 626.
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Generally one may become a state employe only by com
plying with the provisions of the civil service law. State v.
Industrial Comm., 250 Wis. 140. The only exception would
be in case there is a specific statute which provides that the
right to employ or appoint is not subject to the provisions
of ch. 16, of which sees. 15.15 (2), 45.35 (5) and 73.02 (4),
Stats., are typical examples. Supervising teachers under sec.
39.14 are not employed under state civil service. There is
no statute which provides that such teachers shall be ap
pointed without reference to ch. 16. Such teachers therefore
obviously cannot be considered state employes. It may also
be asked, if it is contended that supervising teachers are
state employes, what state officer or agency hired them? The
answer would have to be that there is none.

The fact that the state may reimburse the county in all or
in part for the amount expended by the county for salary
and the actual and necessary expenses incurred by super
vising teachers as provided in sec. 39.14 (7) does hot op
erate to make such teachers state employes. It is not at all
uncommon for the state to appropriate money to reimburse
local governmental units for salaries paid employes of such
local units who are engaged in certain governmental ac
tivities which the state desires to encourage. The same is
often done by the federal government. It has never been
thought that this resulted in making such employes state
or federal employes as the case may be. Furthermore, in the
present case the amendment to sec. 39.14 (1) made by ch.
158, Laws 1947, now permits the county superintendent to
employ more supervisors than provided for by sec. 39.14
(1) (a) when he is so authorized by the county board, with
the qualification that the county will not be reimbursed as
provided in sec. 39.14 (7) for the salary or expenses of any
supervising teachers employed in excess of the number
fixed by sec. 39.14 (1) (a). Hence, if the fact that the state
may reimburse the county in all or in part for the salary
and the actual and necessary expenses paid its supervising
teachers makes them state employes, we would then have
the rather unusual situation in a case where the number of
such teachers employed exceeds the number provided in
sec. 39.14 (1) (a) of having the teachers for whom the
county is reimbursed considered state employes while those
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for which it received no reimbursement would be considered

county employes. This result demonstrates the error which

would result if it be considered that the fact that the state

reimburses the county makes county supervising teachers
state employes.
WET

Automobiles and Motor Vehicles—Motor Cycles—Li
censes and Permits—Driver's License—Three-wheel motor

propelled vehicle intended for sidewalk use held a motor

cycle as defined by sec. 85.10 (4), Stats., requiring a li
censed operator under sec. 85.08, Stats.

August 25, 1947.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

We have your request as to whether a three-wheel motor
propelled vehicle constructed for operation by children be
tween the ages of 8 to 10 years and intended for operation
upon sidewalks is subject to registration and whether the

operators thereof must be licensed as operators of a motor
vehicle under ch. 85, Stats.

Section 85.10 (1) as amended by ch. 13, Laws 1947, and
(2) read as follows:

"(1) Vehicle. Eveiy device in, upon or by which any per
son or property is or may be transported or drawn upon a
public highway, excepting, unless specifically included, ve
hicles used exclusively upon stationary rails or tracks or
any vehicle propelled by the use of electricity obtained from
overhead trolley structures.
" (2) Motor vehicle. Every vehicle as herein defined which

is self propelled."

Section 85.10 (4) defines motor cycle as follows:

"Every motor vehicle designed to travel on not more than
three wheels in contact with the ̂ ound except any such
motor vehicle as may be included within the term tractor as
herein defined."

Your description of the vehicle in question clearly places

it within the definition of a motor cycle. Section 85.01 (1)



392 Opinions op the Attorney General

prohibits the operation of a motor cycle upon any highway
unless the same shall have been registered in the office of
the motor vehicle department and the registration fee paid.

Section 85.23 provides as follows:

"The operator of a vehicle shall not operate his vehicle
upon any sidewalk area except at a permanently or tempo
rarily established driveway, unless permitted to do so by
the local authorities."

Section 85.08 prohibits the operation of any motor ve
hicle upon a highway in this state unless the operator has
a valid license issued under the provisions of this section.
No person under 16 years of age may be licensed to operate
a motor vehicle except under special circumstances which
are not applicable here.

Section 85.10 (24) defines a sidewalk as that portion of
a highway between the curb lines and the adjacent property
lines, unless local authorities designate otherwise.

I am of the opinion that the vehicle which you describe in
your request for opinion cannot be operated upon a side
walk unless local authorities permit such operation; nor
may such motor vehicle be operated by anyone who does
not legally hold an operator's license.
SGH

Taxation—Aii^orts—Sections 114.11 (3), Wis. Stats.,

and 360.201, 360.202 and 360.208, Minn. Stats.; and sees.
70.11 (2), Wis. Stats., and 272.02, Minn. Stats.: Compared
and held to satisfy conditions precedent to granting re
ciprocal tax exemption to city of Red Wing, a municipal
corporation of the state of Minnesota, upon land owned by
said municipal corporation in the state of Wisconsin ac
quired for municipal airport purposes.

August 26, 1947.

State Aeronautics Commission.

You ask whether my former opinion reported in XXXIII
Op. Atty. Gen. 101 applies to public airport owners of other
states developing airports in Wisconsin in accordance with
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the provisions of sec. 114.11 (3), Stats. You advise that the
city of Red Wing, Minnesota, a municipal corporation, has
acquired a site for a public airport in the town of Isabelle,
Pierce county, Wisconsin, and is preparing to develop a
commercial airport on the site. You wish to know whether
the site in question is exempt from real estate taxes which
the town and county in which the airport is intended to be
located are empowered to levy.
The opinion you cite holds that the exemption from taxa

tion provided for in sec. 70.11 (2), Stats., rests upon the
public character of the municipality or body corporate
which owns it, and not upon the purpose or use to which
such real estate may be devoted. Obviously, this does not
deal with the operation of reciprocal tax exemption stat
utes, and does not completely answer your question.

Section 114.11 (3), Stats., provides as follows;

"The governing body of any municipality or other poli
tical subdivision of an adjoining state whose laws permit,
is hereby authorized to acquire, establish, construct, own,
control, lease, equip, improve, maintain and operate air
ports, or landing fields, or landing and take-off strips or
other aeronautical facilities in this state, subject to all laws,
rules and regulations of this state applicable to its munici
palities or other political subdivisions in such aeronautical
project, but subject to the laws of its own state in all mat
ters relating to financing such project. Such municipality or
other political subdivision of an adjoining state shall have
all privileges, rights and duties of like municipalities or
other political subdivisions of this state, including the right
to exercise the right of eminent domain. This subsection
shall not apply unless the laws of such adjoining state shall
permit municipalities or other political subdivisions of this
state to acquire, establish, construct, own, control, lease,
equip, improve, maintain, operate and otherwise control
such airport, landing field or landing and take-off strips or
other aeronautical facilities therein with all privileges,
rights and duties applicable to the municipalities or other
political subdivisions of such adjoining st^e in such aero
nautical projects."

Section 70.11 (2), Stats., provides as follows:

"Lands owned or occupied free of rental exclusively by
any county, city, village, town, school district, free public
library, sewerage district or commission, sanitary or water
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district or commission, or any public board or commission
of this state and lands in this state belonging to cities of any
other state used for public parks."

The latter statute, as stated in XXXIII Op. Atty. Gen.
101, affords the basis for exemption from real estate taxa
tion of a municipally owned airport.

It becomes necessary to examine the statutes of the state
of Minnesota to ascertain whether reciprocal provisions are
contained therein in conformity with the conditions stated
in the last sentence of sec. 114.11 (3), Stats., quoted above.
An examination of the Minnesota statutes annotated dis
closes the existence of what is denominated the "Reciprocity
Act" consisting of the following sections:

"Reciprocity Act

"360.201. Municipalities in adjoining states may acquire
air navigation facilities in state.
"The governing body of any county, city, village, town, or

other municipality or political subdivision of an adjoining
state, whose laws permit, is hereby authorized to acquire,
establish, construct, own, control, lease, equip, improve,
maintain, and operate airports, or restricted landing areas,
or other air navigation facilities in this state, subject to all
laws, rules, and regulations of this state applicable to its
municipalities and other political subdivisions in such aero
nautical projects, but subject to the laws of its own state in
all matters relating to financing such projects. Laws 1945,
c. 175, §1, subd. 1.
"360.202. To have same rights as local municipalities.
"Such municipality or other political subdivision of an

adjoining state shall have all the rights, privileges, and du
ties of like municipalities and political subdivisions of this
state, including the right to exercise the right of eminent
domain. Laws 1945, c. 175, §1, subd. 2.
"360.203. Reciprocal provisions.
"Sections 360.201 to 360.203 shall not apply unless the

laws of such adjoining state shall permit municipalities and
other political subdivisions of this state to acquire, estab
lish, construct, own, control, lease, equip, improve, main
tain, operate, and otherwise control such airports, restricted
landing areas, or other air navigation facilities therein,
with all privileges, rights, and duties applicable to the
municipalities and other political subdivisions of such ad
joining state in such aeronautical projects. Laws 1945 c
175, §1, subd. 3."
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The similarity in phraseology and substance between the
Minnesota and Wisconsin statutes indicates they were pat
terned after the same model.

We next proceed to the Minnesota statute which affords

exemption from real estate taxes to "all public property ex
clusively used for any public purpose."

Section 272.02, M.S.A., provides in part;

"Property exempt from taxation
"All property described in this section to the extent

herein limited shall be exempt from taxation:
"(1) * ♦ *
" (7) All public property exclusively used for any public

purpose

This subsection has been construed by the attorney gen
eral of Minnesota to exempt from taxation a (Minnesota)
municipally owned and operated airport. Op. Atty. Gen.
414-A-ll, March 1, 1946, and Op. Atty. Gen. 414-A-ll,
March 4, 1931.
I am accordingly of the opinion that the conditions pre

cedent to the granting of a tax exemption reciprocally to a
municipality of an adjoining state as prescribed by sees.
114.11 (3) and 70.11 (2), Wis. Stats., are satisfied by the

Minnesota statutes quoted above; and that the land located
in the town of Isabelle, Pierce county, Wisconsin, acquired
by the city of Red Wing, Minnesota, a municipal corpora
tion, for the purpose of a municipal airport, is entitled to
the exemption afforded by sec. 70.11 (2), Wis. Stats.
SGH
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Appropnations and Expenditures—Pdst-tvar Construc
tion and Improvement Fund—Under sec. 20.125, Stats, (eh.
373, Laws 1945) allotment for preparation of plans and
specifications for a project is 4 per cent of the estimated
cost of the project and such allotment is not necessarily
limited to 4 per cent of the sum allocated from the post-war
construction and improvement fund for the particular
project.

Total cost of preparation of plans and specifications for
all projects encompassed by sec. 20.125 is not limited to 4
per cent of the total amount of the post-war construction
and improvement fund.

Ch. 577, Laws 1943, eh. 873, Laws 1945, and ch. 481,
Laws 1947, are construed as being prospective in operation
rather than retroactive or retrospective.

August 26, 1947.
E. C. Giessel, Director,

Department of Budget and Accounts.

You have asked for our opinion interpreting sec. 20.125,
Stats., relating to the allowances for plans and specifica
tions from the post-war construction and improvement fund
created by sec. 25.35, Stats.

Sec. 20.125 reads:

"Of the appropriations made from the post-war construc
tion and improvement fund, there is allotted from the re
spective appropriations an amount not exceeding 4 per cent
of the estimated cost of each construction or improvement
project for the preparation of plans and specifications for
each such project. Expenditures from these allotments shall
be subject to the approval of the bureau of engineering."

Sec. 20.125 should be read in connection with sec. 20.83
(2) which provides for executive control over construction
work and which reads as follows:

"No plan or plans shall be finally adopted, and no con
tract or contracts entered into, for the construction of any
building until such plans and contracts, with complete esti
mates of the total cost thereof, shall have been submitted
to and in writing approved by the governor, who shall with
hold such approval until he shall have satisfied himself, by a
personal examination or by such other means as he may in
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his discretion adopt, that such building is required for the
purpose proposed, and that it can and will be erected and
fully completed according to such plan or contracts for the
sum proposed for the same out of the appropriation made
for such purpose."

Several questions have arisen in applying these provi
sions to different situations.

FIRST. In September, 1946, the board of regents of the
university of Wisconsin passed a resolution authorizing
President E. B. Fred and Director of Business and Finance
A. W. Peterson to make application for educational facili
ties provided pursuant to Public Law 697, 79th congress
(section 504 of the Lanham Act as amended). Such facili
ties were required for persons engaged in the pursuit of
courses of training or education under Title II of the
Servicemen's Readjustment Act of 1944 as amended,
through the bureau of community facilities of the federal
works agency.
Agreements to provide such educational facilities were

entered into between the university and the federal works
agency. The federal works agency entered into contracts
with private contractors to perform the work agreed upon.
Disbursements direct to the contractor were made by the
federal works agency, no federal funds channeling through
the state treasury.

Total costs on the federal emergency projects at the uni
versity are estimated as follows:

$1,000,000 Federal works agency disbursements to con
tractors

361,141 Allotment from post-war construction fund
(ch. 125, Laws 1947)

71,000 Disbursements from university general fund
appropriations

$1,432,141 Total estimated cost

In this connection you inquire whether the 4 per cent al
lowance for plans and specifications as provided in sec.
20.125 is computed on the total estimated cost of $1,432,141
or whether the 4 per cent is figured on that portion of the
total construction allotted from the post-war construction
fund, or $361,141.
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The standard form of printed agreement between owner
and architect drafted by the American Institute of Archi
tects, and which is used almost universally, contains the
following wording: "The Owner agrees to pay the Archi
tect for such services a fee of __ per cent of the cost of the
work, etc." Presumably the legislature was cognizant of the
fact that such plans and specifications are almost without
exception computed on the basis of some percentage of the
total cost of construction such as 4 per cent and that it
would therefore be impossible to secure the preparation of
plans and specifications on a $1,432,141 project for 4 per
cent of $361,141.
Thus if we construe the allowance for preparation of

plans and specifications as being so limited the work can
not and will not be done at all unless some funds other than
those provided by sec. 20.125 are available for such purpose
or unless the scope of the project is cut down to a $361,141
figure allotted from the post-war construction fund.

It has been the uniform policy of the legislature to make
provision for the acceptance of federal funds made avail
able to the states for various purposes. This policy is clearly
expressed in sec. 101.34 (1), among other statutes, and
which provides:

"The governor is authorized to accept for the state the
provisions of any act of congress whereby funds or other
benefits are made available to the state, its political subdi
visions, or its citizens, so far as the governor may deem such
provisions to be in the public interest; and to this end the
governor may take or cause to be taken all necessary acts
including (without limitation because of enumeration) the
making of leases or other contracts with the federal gov
ernment ; the preparation, adoption and execution of plans,
methods, and agreements, and the designation of state,
municipal or other agencies to perform specific duties."

Assuming that the language of sec. 20.125 is so ambigu
ous or unclear as to be susceptible of a double meaning
(which we do not believe to be the case) it would seem that
the over-all policy of the legislature in arranging for the
acceptance of federal funds would be defeated by any nar
row and strained construction of sec. 20.125. Laws should
be given a reasonable, sensible construction to the end that
the legislative intent shall not fail and technical assaults
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will not be favored. Calumet Service Co. v. Chilton, 148 Wis.

334. Where the intent of a statute is plain and there is op

portunity to choose between a restrictive and liberal con

struction, and the latter accords with the intent, such lib

eral construction should be accepted and extended so far
as the rules of language will permit and is necessary to

effectuate such intent. State ex rel. Owen v. Donald, 160

Wis. 21.

We are mindful of the fact, of course, that if the language

of the statute is clear and unambiguous there is no room

for construction. McGarvey v. Independent O. & G. Co., 156

Wis. 580. In other words the language of the statute is to
be reviewed without any bias for or against any particular
meaning and without any pre-conceived purpose to bring
about a particular result. If viewed in this way and applied
to the subject in hand, there is no double or ambiguous as
pect of the words employed in the writing or their ordinary
equivalents. State ex rel. Wisconsin Trust Co. v. Leuch, 156
Wis. 121.

The words "of the appropriations made from the post
war construction and improvement fund" merely identify
the source of the money which is to be used in preparing
plans and specifications and have nothing to do with the
amount to be devoted to preparing any particular plans or
all plans prepared under this section except, of course, that
in no event could the cost of such plans exceed the amount
of the appropriation. The amount to be devoted for the
plans is to be found in the words, "an amount not exceed
ing 4 per cent of the estimated cost of each construction or
improvement project," since under familiar rules of syntax
the phrase, "for the preparation of plans and specifications
for each such project" is to be referred to the next preced
ing antecedent.

"By what is known as the doctrine of the 'last antecedent,'
relative and qualifying words, phrases, and clauses are to
be applied to the words or phrase immediately preceding,
and are not to be construed as extending to or including
others more remote, unless such extension is clearly re
quired by a consideration of the entire act." Zwietusch v.
East Milwaukee, 161 Wis. 519, 522, quoting from 36 Cyc.
1123, j.
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The meaning of sec. 20.125 appears to be reasonably clear
as it is worded, but if the word order is transposed some
what it can be made clearer as follows:

"An amount not exceeding 4 per cent of the estimated
cost of each construction or improvement project is allotted
from the respective appropriations of the post-war con
struction and improvement fund for the preparation of
plans and-specifications for each such project."

Except for word order this transposition by no means
does violence to the phraseology of the statute but perhaps
adds clarity by placing the amount first and the source of
the money second instead of the reverse thereof as in the
present wording of sec. 20.125.

You are therefore advised that where a proposed project
such as the university project above mentioned include.^

funds from the federal government and other state funds

in addition to moneys from the post-war construction fund
the cost for preparing plans and specifications may be based

on 4 per cent of the total cost of the project and is not

limited to 4 per cent of the moneys contributed to the proj

ect from the post-war construction fund.
SECOND. You call attention to the fact that sec. 20.39

appropriates $3,150,000 from the post-war construction and
improvement fund for construction, equipment, remodeling
and making needed improvements at and in the state
teachers colleges. Among these items is the sum of $434,250
for additional college building, dormitory and union at Eau
Claire. Assuming that under present higher building costs

the contemplated construction at Eau Claire will cost
$1,200,000 instead of $434,250, you inquire if plans and
specifications may be authorized on the basis of 4 per cein:
of the current estimated cost or on 4 per cent of the
$434,250.

In answering this question it is assumed that there are
no other moneys available either by way of federal aid or
other state appropriations.

This question raises the issue of whether it would be ex
pedient to prepare plans and specifications for $1,200,000
worth of construction when only $434,250 is available.
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Recently while diligently reading the Gospel according to
St. Luke, our attention was arrested by the following lan
guage which is appropriate here:

"For which of you, intending to build a tower, sitteth not
down first, and counteth the cost, whether he have sufficient
to finish it?
"Lest haply, after he hath laid the foundation, and is not

able to finish it, all that behold it begin to mock him,
"Saying, this man began to build, and was not able to

finish." 14 Ch., Verses 28-30

Under sec. 20.83 (2) quoted above the governor would
be obliged to withhold his approval of final adoption of
plans and contracts for construction unless satisfied that
the construction could be completed out of the appropria
tion made.

However, we do not read-sec. 20.83 (2) as prohibiting
the preparation of plans for building, the cost of which may
exceed funds presently available, nor do we believe as here
inbefore indicated that the total cost of plans and specifica
tions under sec. 20.125 may not exceed 4 per cent of the
total post-war construction and improvement fund.

It is to be noted that in addition to the required, ap
proval of the governor under sec. 20.83 (2) for final adop
tion of plans and contracts of each project, it is also neces
sary under sec. 20.125 to have the approval of the bureau of
engineering for any expenditure under that section. Appar
ently the legislature very wisely concluded that statutes of
this sort cannot be made self-executing and to insure that
there would be no ill-considered expenditure of moneys-
from the post-war construction and improvement fund a
double check was provided. In other words, no money what
soever can be expended for any plans without the approval
of the bureau of engineering and secondly, no plan can be
finally adopted and contract entered into without the ap
proval of the governor who must be satisfied that the build
ing is needed and can and will be built according to the
plans and contract for the sum proposed out of the appro
priation available.

If an attempt were made to impose additional checks not
provided for by the statute the imposition of such checks
would not only be unauthorized but might indeed result in
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complete defeat of the legislative purpose in providing the
post-war building fund. It is a matter of common knowledge
that no construction can be completed today on the basis of

the figures allotted by sec. 20.39 such as the $434,250 sum
to be used for a college building, dormitory and union at the
Eau Claire state teachers college.
This being true those charged with the administration of

the appropriation in question are faced with the dilemma
of determining on the one hand that because the building
cannot be built for the sums contemplated by the legislature
no plans whatsoever should be prepared, or of deciding on
the other hand that the legislature did expect them to take
some steps toward meeting the critical building shortage by
at least having the plans prepared for the buildings au
thorized by the legislature even though additional appro
priations will be required before the actual building thereof
can be undertaken.

It is not the function of this department to make the
choice. All we can do is to point out that the authority to
make such decision exists and the responsibility for decid
ing wisely rests with those who must make the decision.
You are therefore advised that if the decision is made to

prepare plans and specifications for a building program at
Eau Claire which will cost $1,200,000 instead of $434,250
the 4 per cent for plans and specifications as hereinbefore
indicated is to be computed on the estimated cost of the con
struction, or $1,200,000.
THIRD. Because of current high building costs, certain

projects had to be abandoned at the university to make the
"pattern fit the cloth." The governor had released money on
several of these projects for plans and specifications pur
suant to section 20.125, Wisconsin statutes. Because of the

abandonment of such projects, expenditures for prelimi
nary plans and specifications were lost with the project.
Under such circumstances you inquire whether more than

4 per cent of the total appropriations from the post-war
construction fund can be used for plans and specifications
under sec. 20.125.

The answer to this question has already been indicated
above. The 4 per cent is not computed on the total appro
priations from the post-war construction fund but on the
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estimated cost of each project. The result may well be that
considerably more than 4 per cent of the total appropria
tions from the post-war construction fund will be used for
preparation of plans and specifications, since the total cost
of construction will exceed the total of the post-war con
struction fund by reason of the fact that additional money,
state and federal, is going to be used on some of these proj
ects, and it is the cost o£ the construction upon which the
4 per cent is based as we have already stated.

FOURTH. The first appropriations made from the post
war construction and improvement fund (ch. 577, Laws
1943) contained no' limitation as to expenditures for plans
and specifications.
The succeeding legislature of 1945 created additional

revenues and appropriations in the post-war construction
fund and also created section 20.125 establishing 4 per cent
as the maximum expenditure allowance for plans and speci
fications, effective June 28, 1945.
The 1947 legislature in Bill 529, S. enacted into law on

August 9, 1947 (ch. 481), amended section 20.125 to the
extent that expenditure allowances from the post-war con
struction fund for plans and specifications were increased
to 5 per cent for construction and improvement projects
and 6 per cent for remodeling projects.
In connection with the foregoing you inquire whether

sec. 20.125 (ch. 378, Laws 1945) effective June 28, 1945,
and sec. 20.125 as amended by ch. 481, Laws 1947, effective
August 9, 1947, are retroactive in application to unreleased
appropriations from the post-war construction fund, par
tially released appropriations from the post-war construc
tion fund, and completely released appropriations from the
post-war construction fund.
Except as to mere remedial statutes laws are presumed

to have only a prospective effect unless the contrary clearly
appears. Lanz-Oiven & Co. v. Garage Equipment Mfg. Co.,
151 Wis. 555. Sutherland on Statutory Construction states
the rule as follows at §463:

"Retroactive statutes are those which operate on such
acts and transactions and change their legal character or
effect. Congress, as well as the states, are expressly for
bidden by the federal constitution to pass any ex post facto
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law, and the states are forbidden to pass any law Impairing
the obligation of contracts. As. retrospective laws are gen
erally unjust and in many cases oppressive, they are not
looked upon with favor. Statutes not remedial will therefore
not be construed to operate retrospectively, even when they
are not obnoxious to any constitutional objection, unless the
intent that they shall do so is plainly expressed or made to
appear. Where the intention as to being retrospective is
doubtful the statute will be construed as prospective only;
but where the language clearly indicates that it was in
tended to have a reti'ospective effect, it will be so applied."

There being nothing in any of the provisions referred to
in your question which indicates that the legislature in
tended them to operate retrospectively they are construed
as being prospective only. Each speaks as of its effective
date. Ch. 577, Laws 1943, was controlling until superseded
by ch. 373, Laws 1945, and ch. 373, Laws 1945 was control
ling until superseded by ch. 481, Laws 1947. None of these
provisions were or are retroactive in their application to
any circumstances.
WHR

Public Officers — Malfeascunce — Counties — Trustees of
County Institutions—A member of board of trustees of
county institutions may sell insurance on county buildings
to the county when approval of such contract is vested in
the county board, without violating sec. 348,28, Stats.

August 26, 1947.
Clarence G. Traeger,

District Attorney,
Horicon, Wisconsin.

You inquire whether a member of the board of trustees
of Dodge county institutions could sell insurance to Dodge
county which would cover all buildings of Dodge county,
including the county institutions under control of his board.

The answer is "Yes." Sec. 348.28, Stats., which provides
that officers or agents of a county or of any county chari
table Institution who have any pecuniary interest in any
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contract "made by, to or with ham in his ofl&cial capacity or
employment" are guilty of an offense, has been construed
in the leading case of State v. Bennett, 213 Wis. 456 to ap
ply only to transactions in which the officer as a govern
mental agent has the power to approve or participate in the
transaction which benefits him as an individual. Under the
provisions of sec. 59.07 (4) the county hoard is charged
with a responsibility of insuring all county buildings. Ac
cordingly, in our opinion, insurance is excluded from those
claims incurred on behalf of the county institutions which
are audited by the board of trustees under the provisions
of sec. 46.18 (6). Accordingly, since the member of the
board of trustees has no power to approve or disapprove
the insurance contract or to audit the claim for premiums
and certify it for pajmaent (since these functions are vested
in the county board), he is not dealing with himself within
the meaning of the Bennett case, and he may lawfully sell
insurance to the county.
RGT
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Constitutional Law—Municipalities—Zoning—Z o n i n g
laws based upon purely aesthetic considerations are a depri
vation of property without compensation in violation of
the Wisconsin and United States constitutions and are in

valid.

September 3, 1947.
The Honorable, The Senate.

You have requested our opinion on the constitutionality
of Bill 328, A. which amends sec. 62.23 (7) (a) to read as

follows:

"For the purpose of promoting health, safety, morals or
the general welfare of the community, the council may by
ordinance regulate and restrict the height, number of
stories and size of buildings and other structures, the per
centage of lot that may be occupied, the size of yards,
courts, and other open spaces, the density of population, and
the location and use of buildings, structures and land for
trade, industry, residence or other purposes provided that
there shall be no discrimination against temporary struc
tures, and may by ordinance require that a building or
structure be of such design, material and size, so as not to
cause any depreciation to the ' ôperty in the immediate or
surrounding neighborhood. This subsection and any ordi
nance, resolution or regulation, heretofore or hereafter en
acted or adopted pursuant thereto, shall be liberally con
strued in favor of the city and as minimum requirements
adopted for the purposes stated. It shall not .be deemed
limitation of any power elsewhere granted."

The italicized words are added by the bill in question.
The validity of zoning laws and ordinances which pre

scribe zoning districts and limit the height and character
of buildings therein, both as against existing buildings,
trades or businesses, or those to be established in the future,
is now so well established that it cannot be called into
question. Hadacheck v. Sebastian, 239 U. S. 394; Village of
Euclid V. Ambler Realty Co., 272 U. S. 365; State ex rel.
Carter v. Harper-, 182 Wis. 148.
Such laws and ordinances are an exercise of the police

power which has been defined as the power to do all things
necessary to promote the health, safety, morals or general
welfare of the community. It has been recognized that pro
motion of general prosperity is included within the term
"general welfare."
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It is equally well established that aesthetic considera
tions alone are an insufficient basis for the exercise of the

police power under the guise of a zoning law.
* * However, so far as it appears from the decided

cases, apart from general expressions on the subject, re
strictions on the use of property contained in zoning regu
lations solely for purely aesthetic purposes are regarded as
invasions of private property rights." McQuillan, Municipal
Corporations, Revised, Vol. 3, page 508; see also page 89.
"* * * Aesthetic considerations are a matter of luxury

and indulgence rather than of necessity, and it is necessity
alone which justifies the exercise of the police power to take
private property without compensation." Passaic v. Pater-
son Bill Post. Adv. & S. P. Co., 72 N. J. L. 285, 287.

"* * * It has been decided quite generally, if not univer
sally, by courts in which the question has been raised, that
aesthetic considerations alone or as the main end do not af
ford sufficient foundation for imposing limitations upon the
use of property under the police power." Opinion of the
Justices, 234 Mass. 597, 604, 127 N. E. 525.

There are contrary statements in a few cases but the
above quoted decisions represent the great weight of au
thority in this country.

Further, it is well established that regulations of the
materials of which buildings are constructed for the pur
pose of fire prevention are valid and major repairs to ex
isting wooden buildings may be prohibited. 26 A. L. R.
1223. Similar restrictions on material for the purpose of
insuring structural safety are now common and their va
lidity cannot be called into question.

Applying the foregoing considerations to the amend
ment proposed by Bill 328, A. we find the following: In
sofar as the expressed purpose of the regulations thereby
authorized is to prevent depreciation in adjoining proper
ties in the immediate neighborhood, it is only an exercise of
the power to promote general prosperity which has been
recognized to be a portion of the general welfare. Insofar as
it authorizes regulation of the size of buildings, it is only
a duplication of the presently existing statute which states,
"for the purpose of promoting * * * the general welfare *
* * the council may * * * restrict the * * * size of build
ings." Insofar as it purports to authorize the regulation of
the design and materials of buildings for the sole purpose
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of protecting the value of surrounding property, it is our
opinion that the regulation is based upon purely aesthetic
considerations and for that reason cannot be sustained.

As we had indicated, materials of which buildings are
constructed can be regulated both for the purpose of fire
protection and for the purpose of insuring structural
safety. Such regulations are becoming more and more com
mon, especially in the larger cities. Power to regulate build
ings for the purpose of fire protection is presently contained
in sec. 62.23 (9) (b). However, when an attempt is made
to regulate material of which buildings are constructed,
for purposes other than structural safety or fire preven
tion, it is impossible to escape the conclusion that such re
strictions are based upon aesthetic considerations and are
intended to make new structures conform in material as

well as design to existing structures and to substitute the

judgment of some zoning board for the judgment of the
owner as to the architectural design and construction of
any particular building.

Restrictions on design, materials and value are often in
corporated in plats of well planned subdivisions, especially
for residential areas. Restrictions created in such manner
are contracts or covenants running with the land and are
voluntarily accepted by the purchaser of the premises who
may be favorably influenced in his decision to purchase by
the fact that such restrictions are available for his protec
tion. Such restrictions have a permanency which they would
not have under a zoning ordinance which is subject to al
teration or repeal at any time and to diverse interpreta
tions by successive zoning boards. Extensive as the police
power may be, in our opinion it does not extend to the re
striction on aesthetic grounds of the expression of individ
uality by the owner in the development either of his home
or his place of business.
Summarizing the foregoing, such portions of the sug

gested amendment as are constitutionally valid are already
contained in the existing statute; such portions as author
ize the regulation of design or materials for the sole pur
pose of preventing depreciation of adjoining properties
are invalid.

RGT
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Public Welfare Department—Public Assistance—Blind
—Section 49.53, Stats., prohibits state department of pub
lic welfare from furnishing a list of blind persons to a pri
vate agency.

September 8, 1947.
A. W. Bayley, Director,

Department of Public Welfare.

You have asked this department if it is legal and proper
for the state department of public welfare to furnish or
make available to a private agency a list of blind persons
residing in this state. It is our conclusion that it would
constitute a violation of sec. 49.58 for your department to
furnish such information. That section provides, in part,
as follows:

"The use or disclosure of information concerning appli
cants and recipients for any purpose not connected with
the administration of aid to dependent children, blind aid
and old-age assistance is prohibited. * * *"

Since the purpose for which the list was requested by the
private agency is not connected with the administration of
aid to the blind, the disclosure of such information would
constitute a violation of sec. 49.58.
ES

Counties—Towns—Highways and Bridges—^Town is
not authorized to contribute to cost of construction of
bridge on county trunk highway system other than as pro
vided by sec. 88.08 (2), Stats.

September 5, 1947.

Rudolph P. Regez,

District Attorney,
Monroe, Wisconsin.

You state that a controversy has arisen between the
town of Sylvester and Green county concerning payment
for construction of a bridge on a county trunk highway lo
cated in the town of Sylvester.
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In May, 1940, the county board passed a resolution pro
viding, among other things, that bridges on county trunk
highways should be built and maintained on a fifty-fifty
basis with local municipalities. The highway in question
was made part of the county trunk system in May of 1941
and the bridge which is the subject of the controversy was
built in the spring of 1944. The total cost was $5,880.32, of
which the town paid half without raising any question as
to the validity of the charge.

At the November, 1946, session of the county board a
resolution was introduced and later withdrawn providing
that the cost of construction of bridge building during the
past two or three years should also be borne by the county
and that the county should appropriate sufficient funds to
reimburse the towns that had done bridge construction on
county trunk highways in proportion to the amounts they
had paid during the past two or three years and that the
resolution of May, 1940, should be rescinded. At the ad
journed November, 1946, session held in February, 1947,
a petition was presented to the county board to the effect
that $1,940.16 be refunded to the town of Sylvester on the
theory that under the statutes not more than 40 per cent
of the cost of the improvement, but not more than $1,000
in any year, should be assessed against the town.
You inquire whether the payment of one-half the cost

of the construction of the bridge by the town was illegally
made.

In answering this question our references to applicable
sections of the statutes will be to the 1943 statutes which
were in effect when the bridge was constructed.

Sec. 83.025 (2) provides in part: "The county trunk
system shall be marked and maintained by the county."

Sec. 83.03 provides:

"(1) The county board may construct or improve or re
pair or aid in constructing or improving or repairing any
highway or bridge in the county.
"(2) If any county board determines to improve any

portion of a county trunk highway with county funds, it
may assess not more than 40 per cent of the cost of the im
provement but not over $1,000 in any year against the
town, village or city in which the improvement is located
as a special tax but no such assessment shall be made
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against any town in which the combined appropriation of
the town and county for the improvement of county trunk
highways in such year exceeds 2 mills per dollar on the as
sessed valuation of the town. The county clerk shall certify
the tax to the town, village or city clerk who shall put the
same in the next tax roll, and it shall be collected and paid
into the county treasury as other county taxes are levied,
collected and paid. A portion or all of such special assess
ment may be paid by donation.
"(3) The county board may accept donations to the

county of money or lands for highway or bridge purposes,
and apply the donations in accordance with the wishes of
the donor as nearly as is practicable."

It is clear from the foregoing statute that the responsi
bility for maintenance of county trunk highways is on the
county and that it may not assess more than 40 per cent
of the cost of any particular improvement and not over
$1,000 in any one year against a town. Even this amount
may not be assessed where the combined appropriation of
the town and county for the improvement of county trunk
highways in such year exceeds 2 mills per dollar on the
assessed valuation of the town.

This, however, does not completely answer your ques
tion and we must further consider whether, despite the
foregoing statutory provisions, the town might neverthe

less legally and voluntarily contribute half the cost of con
struction of a bridge on a county trunk road so as to now
be precluded from recovering the amount thereof in excess
of the figure provided by sec. 83.03 (2).

Sec. 60.18 (1) provides that the qualified electors of each
town shall have power at any annual town meeting by vote
to raise money for the repair and building of roads or
bridges, or either. For reasons which we will try to make
clear we conclude that this section and other sections here

inafter mentioned are not broad enough to authorize the
raising of money by the town for the building of bridges
which it has no obligation to construct or maintain.
Sec. 67.04 (5) (c) authorizes municipal borrowing by

a town to provide a sum, not exceeding $5,000, sufficient
to defray the cost of any bridge in the town costing more
than $2,000.

Sec. 81.38 (1) provides:
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"When any town has voted to construct or repair any
bridge on a highiuay maintainable by the town, and has
provided for such portion of tlie cost of such construction
or repair as is required by this section, the town board
shall hie a petition with the county board setting forth said
facts and the location of the bridge; and the county board,
except as herein provided, shall thereupon appropriate
such sum as will, with the money provided by the town,
be sufficient to defray the expense of constructing or re
pairing such bridge, and shall levy a tax therefor, which
tax when collected shall be disbursed on the order of the
chairman of the county board and the county clerk, when
the town board and county highway committee shall file a
written notice with the clerk that the work has been com
pleted and accepted. The county board of any county which
has never granted aid under this section may in its discre
tion refuse to make any appropriation."

Sec. 81.39 provides:

"The town board may levy a tax for the purpose of re
building or repairing bridges and culverts luhich the town
is required to maintain and which do not come within the
provisions of section 81.38. But no such tax shall exceed
$300 for any bridge or culvert, and not more than one such
tax shall be levied in any year."

Sec. 84.14 (3) provides:

"Whenever any municipality has participated in the cost
of the construction, reconstruction, or purchase of a bridge
under section 84.11 or 84.12, the property in such munici
pality shall thereafter be subject to taxation by the county
for the construction and repair of bridges within the
county under section 81.88."

This section, however, has no application to the present
situation since sec. 84.11 relates to intrastate bridges
which are either 475 feet or more in length or which are
located on a state trunk highway or on a street in a fourth
class city selected by the state highway commission as a

direct connection between portions of such system, and
sec. 84.12 relates to interstate bridges.

Sec. 83.14 (1) provides, among other things, that any
town meeting may vote a tax of not less than $500 to im

prove a designated portion of a county aid highway and
under subsection (2) the town board may petition the
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county board at its next annual meeting to appropriate an
equal amount. This statute likewise has no application
since it applies to county aid roads rather than county
trunk roads and it covers the situation where the town

rather than the county institutes the project and county
aid is invoked instead of the reverse of that situation

where the county seeks town aid on a county project.
It is apparent from reading the various sections of the

statutes hereinbefore discussed that sec. 83,03 is the only
one relating to construction of a bridge on a county trunk
highway with the assistance of the town. The other sections
either contemplate exclusive construction by the town of
bridges on highways maintainable by the town or with
county assistance in some cases.

In Schaettle v. State Highway Comm., 223 Wis. 528, it
was held that where a bridge was eligible for construction
under one section of the statutes relating specifically to the
particular type of situation involved it might not be con
structed under other general statutory provisions. There a
bridge was eligible for construction as a bridge project lo
cated on the state trunk highway system under sec. 87.02
(1) (b), 1935 Statutes (now sec. 84.11 (1) (b) ). Despite
the fact that sec. 83.03 provided that the county board
could construct or maintain or aid in constructing or im
proving any road or bridge in the county it was held that
the county could be restrained from paying any of the cost
of such bridge.

It perhaps should be pointed out that the Schaettle deci
sion turns in a large measure at least upon the fact that
sec. 87.02 (5) (b) then provided that if a bridge such as
the one involved there is located on a United States high
way no portion of the cost shall be paid by any county, but
independently of the absence of any such prohibition re
lating to town aid in the building of a bridge on a county
trunk system we are faced with the principle that a munic
ipal corporation may expend money only pursuant to
statute or where the power is necessarily or reasonably
implied from powers expressly granted. 44 C. J. 1107.

Moreover, sec. 83.03 which expressly provides a method
for town participation in the construction of a bridge on
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the county trunk highway system impliedly excludes other
participation by the town in such projects under the fanail-
iar rule of statutory construction,—expressio unius est
exelusio alterius. That is, the expression of one thing is
the exclusion of another.

It is therefore our opinion that the payments made by
the town of Sylvester to Green county in the construction
of the bridge in question were illegal to the extent that
such payments exceeded the amounts provided by sec. 83.03
(2), Stats.

Consequently the county may reimburse the town for
such illegal payments or the same may be recovered by
suit, if necessary, since it is the duty of the town board to
institute proceedings for recovery of money paid out ille
gally. XXIII Op. Atty. Gen. 350. Furthermore, the prin
ciple that money paid for a consideration which fails may
be recovered back is applicable as against counties without
any special statute to that effect. Norton vs. The Supervi
sors of Rock County, 13 Wis. 611*.
WHR

Intoxicating Liquors—Licenses and Permits—^Where
liquor license covers entire building as the premises and
the licensee dispenses liquor in several places on the prem
ises the license need be posted as provided in sec. 176.05
(12), Stats., only in the room where the principal part of
the business is carried on.

September 6, 1947.
Donald C. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

You have asked for an interpretation of sec. 176.05 (12)
of the Wisconsin statutes, which provides as follows:

"Every license for the sale of intoxicating liquor or fer
mented malt beverages shall be inclosed in a suitable * * *
frame * * * and shall be posted up and at all times dis-
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played in a conspicuous place in the room where such busi
ness is carried on, so that all persons visiting" such place
may readily see the same."

The facts confronting you are as follows: A munici-
, pality in your county granted a "Class B" liquor license de
scribing the premises according to lot and block upon
which the building is located. The building consists of a
barroom, dining room, kitchen and bowling alley, all con
nected with the barroom by doorways and halls. The pro
prietor desires to maintain a separate bar in the bowling
alley and a small service bar in the dining room. The ques
tion is where the license shall be posted since the statutes
refer to the room where the business is carried on.

It is our opinion that the statute above quoted will be
complied with if the license is posted in the barroom where
the principal business of selling the intoxicating liquor is
carried on. Since the entire premises are covered by the li
cense, it is necessary to post the license in only one place.
The proprietor would not be required to obtain separate li
censes for the service bar and the bar in the bowling alley.
Enforcement officers will readily be able to observe the li
cense, which will adequately describe the premises licensed.
ES
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Courts—Minors—Under sees. 48.01 (5) (am) and 48.15,
Stats., criminal courts have jurisdiction of offenders 16
years of age concurrent with juvenile courts and may com
mit them to state prison or reformatory or county jail not
withstanding sec. 48.12 (1) as amended by ch. 410, Laws
1947.

Child under 18 who violates municipal ordinance must be

prosecuted in juvenile court, which has exclusive jurisdic
tion under sec. 48.01 (5) (a).
Under sec. 301.22, Stats., justice court must appoint

guardian ad litem for minor charged with violation of mu
nicipal ordinance, but failure to do so does not affect jur
isdiction of court to render judgment.

September 8, 1947.
Andy Borg,

District Attomey,

Superior, Wisconsin.

Attention Douglas S. Moodie, Assistant.

You have requested an opinion with reference to the
jurisdiction of the municipal court of the city of Superior
(a court of justice court jurisdiction) in the case of traf
fic violations 'by minors 16 years of age. Your question is
based on sec. 48.12, Stats., prohibiting incarceration of
children in prisons, jails and lockups under certain cir
cumstances. Before quoting that statute certain other sec
tions should be mentioned.

Section 48.01 (1) (c) defines "delinquent child" to mean,
in part, "any child under the age of eighteen years who
has violated any laiv of the state or any county, city, town
or village ordinance."

Section 48.01 (5) (a) provides in part as follows:

"Except as otherwise provided in this paragraph and
paragraph (am) the juvenile court shall have exclusive jur
isdiction of proceedings under this chapter involving:
"1. Delinquency, neglect or dependency of children resid

ing within the county;
«« * ♦ »>

Section 48.01 (5) (am) provides in part as follows:

"* * * In all cases of delinquent children over 16 years
of age, the criminal courts shall have concurrent jurisdic
tion with the juvenile court * *
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On the basis of the foregoing statutes, this office has

frequently expressed the opinion that where the defendant
in a criminal case is 16 years of age but under 18,

the criminal and juvenile courts have concurrent jurisdic
tion and that if the criminal court assumes jurisdiction it
may, notwithstanding sec. 48.12, impose the same penalty
as it would in case of an adult, including commitment to

the state prison or reformatory or to the county jail. XX

Op. Atty. Gen. 833; XX Op. Atty. Gen. 978; XXIX Op.
Atty. Gen. 299; XXXIII Op. Atty. Gen. 250.
The 1947 legislature, by ch. 410, Laws 1947, has amended

sec. 48.12 (1), reducing the minimum age at which cer
tain children may be placed in segregated quarters in the
county jail from 16 to 14 and otherwise amending it to
read as follows:

"No child under 18 years of age shall be placed in or
committed by the juvenile court to or held in custody pur
suant to law by any sheriff or police officer in, any prison,
jail, lockup, police station or in any other place where such
child can come into communication with any adult con
victed of crime or under arrest and charged with crime;
provided, that a child * * * years of age or older, whose
habits or conduct are such as to constitute a menace to
other children, may, by written order of the juvenile court,
reciting the reasons therefor, be detained in a jail or other
place of detention iov adults, but in a room or ward en
tirely separate and apart from adults confined therein, hut
no such order shall be made until the state department of
public tvelfare shall have filed with the clerk of the juvenile
court its approval of such place of detention." (Italics in
dicate new matter.)

The question arises, of course, as to whether the added
words, "or held in custody pursuant to laiv by any sheriff
or police officer," were intended to prevent the criminal
courts from committing children under 18 to county jails,
on the theory that the sheriff could not lawfully accept
their custody. It is our conclusion that this was not the

legislative intent and that the quoted language means only
that the sheriff or police officer may not hold children in
custody in the jail pursuant to an arrest but without a
commitment from a criminal court or magistrate. Had the
legislature intended to prevent commitment to the county
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jail by criminal courts it may be assumed that much more
specific language would have been used. For one thing, it
would undoubtedly have stricken out the word "juvenile"
so as to make the statute prohibit any court from commit
ting children to the county jail rather than limiting the
prohibition to the juvenile court. In the second place, the
legislature would certainly have repealed or amended the
above quoted language from sec. 48.01 (5) (am) granting
concurrent jurisdiction of children over 16 to the criminal
courts. The legislature would also undoubtedly have
amended or repealed sec. 48.15 which provides as follows:

"Any child, under the age of 18, convicted of a criminal
offense may, in the discretion of the judge or magistrate
before whom the case is tried, be committed to one of the
industrial schools of this state instead of to the state prison,
state reformatory, home for women, house of correction,
county jail or police station, as the case may be. All com
mitments of such children and of delinquent children to
such school shall be to the age of 21 years or until paroled
in accordance with section 48.16 (2) (b)."

Repeals and amendments by implication are not favored.
Section 48.12 (1) must if possible be reconciled with sees.
48.01 (5) (am) and 48.15, and this requires the construc
tion of sec. 48.12 (1) above stated.

It follows that a child who has reached his sixteenth

birthday may be prosecuted criminally for violating the
state traffic laws and may be committed to the county jail
in such action. But since the statutes make no such excep
tion from the exclusive jurisdiction of the juvenile courts
in the case of civil prosecutions for violation of municipal
ordinances, no such prosecution can be maintained, and if
the charge arises out of such an ordinance the child must
be brought into juvenile court if he is under 18.
You also inquire whether, if a minor is prosecuted under

an ordinance, the court is required to appoint a guardian
ad litem to represent him. It is well established that ac
tions to enforce penalties imposed by municipal ordinances
are civil actions. Waukesha v. Schessler (1941), 239 Wis.
82; State ex rel. Keefe v. Schmiege (1947), 251 Wis. 79.
Section 801.22, relating to practice in justice courts pro
vides as follows:
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"After the service and return of civil process against
any minor the action shall not be further prosecuted until
a guardian for him has been appointed. Upon the request
of a defendant the justice shall appoint some person, con
senting thereto in writing, to be guardian of the defendant
in the action; and if the defendant does not appear on the
return day of the process or if he neglects or refuses to
nominate such guardian the justice may, at the request of
the plaintiff, appoint any suitable person as guardian. The
guardian shall not be liable for costs."

I find nothing in the statutes to indicate that this sec
tion does not apply to forfeiture actions brought to en
force municipal ordinances. It is therefore erroneous to
proceed in such an action against a minor until a guardian
ad litem has been appointed, but the error does not affect
the jurisdiction of the court so as to subject its judgment
to collateral attack. Will of Jaeger (1935), 218 Wis. 1, 11;
43 C. J. S. 279—Infants, §108 b.
In conclusion, you are therefore advised that the court

has no jurisdiction to entertain an action for a forfeiture
under a municipal ordinance against a child under 18 years
of age, but if the defendant is a minor over 18 the court
has jurisdiction to proceed but must appoint a guardian ad
litem to represent the minor.
WAP

Appropriations and Expenditures—Highway Commis
sion—Highways and Bridges—^Lands comprising a state

military reservation [Camp Williams, Juneau county] are
not eligible for benefits of appropriations made under sec.
20.49 (6), Stats., except such "swamp lands" as were at
tempted to be made a part of said reservation by unconsti
tutional acts of the legislature.

September 8, 1947.
James R. Law, Chairmam,

State Highway Commission.

You have requested an opinion as to whether or not the
state highway commission may us^ funds appropriated by
sec. 20.49 (6), Stats., to improve an existing traveled fire
lane through the grounds of Camp Williams in Juneau
county. The section in question reads as follows:
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"20,49 (6) state Park Roads. Not to exceed $500,000
for the construction and maintenance of roads, including
fire roads, in the state parks and state forests and other
public lands as defined in chapter 24, and for highways
or fire roads leading from the most convenient state trunk
highways to such lands. Within the limitations and for
the purposes of this subsection, funds may be allotted by
and work performed by or under the supervision or au
thority or with the approval of the state highway commis
sion, upon the request for such work filed by the state con
servation commission as to state park or forest lands, or the
land commission as to other classes of public lands. Out
side the limits of the said park, state forest and public
land areas, direct connections to the most convenient state
trunk highway may be built or maintained under the pro
visions of this subsection. The expenditure of funds under
this subsection shall not affect the eligibility of any high
way for aids or the expenditure of other funds thereon."

The public lands referred to in this section are defined by
sec. 24.01 Stats., as follows:

"Definitions and classification. Terms used in chapters
23, 24, 25, 26, 27, 28, and 29 of the statutes are defined as
follows:

"(1) 'Public lands' embraces all lands and all interests
in lands owned by the state either as proprietor or as
trustee which constitute any part of the lands defined or
specified in either of the following paragraphs of this
section.
"(2) 'School lands' embraces all lands made a part of

'the school fund' by section 2 of article X of the constitution.
"(3) 'University lands' embraces all lands the proceeds

of which are denominated 'the university fund' by section
6 of article X of the constitution.
"(4) 'Swamp lands' embraces all lands which have been

or may be transferred to the state pursuant to an act of
congress entitled 'An act to enable the state of Arkansas
and other states to reclaim the swamp lands within their
limits,' approved September 28, 1850, or pursuant to an
act of congress entitled 'An act for the relief of purchasers
and locators of swamp and overflowed lands,' approved
March 2, 1855.
"(5) 'Normal school lands' embraces all parcels of said

'swamp lands' which the legislature has declared or other
wise decided, or may hereafter declare or otherwise de
cide, were not or are not needed for the drainage or rec
lamation of the same or other lands.
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"(6) 'Agricultural college lands' embraces all lands
granted to the state by an act of congress entitled 'An act
donating public lands to the several states and territories
which may provide colleges for the benefit of agriculture
and the mechanic arts,' approved July 2, 1862.
"(7) 'State Park lands' embraces all lands constituting

the state parks specified in section 27.01.
"(8) 'State forest lands' embraces all lands specified in

section 28.01.
"(9) 'Marathon County lands' embraces all lands ac

quired by the state pursuant to chapter 22 of the general
laws of 1867.

'Lands purchased for forest reserve' embraces all
the lands acquired by the state in pursuance of chapter 450,
laws of 1903, or chapter 264, laws of 1905, or chapter 638

1911, or in pursuance of sections
1494-62, both inclusive, Wisconsin Statutes of

1915, and all lands acquired by the state through tax sales
and tax deeds.

<<* 4c Xi)*

Camp Williams was originally laiown as the Wisconsin
Military Reservation. Its present name was given to it by
the legislature in 1927. According to records and plats in
the office of the adjutant general of Wisconsin, it com
prises some 2,003 acres, 1,563 of which are state owned and
440 of which are owned by the federal government. Of the
state owned land the records in the office of the state land
commissioners show that 80 acres were set aside for the
camp from the "swamp lands" acquired from the federal
government in 1850, Avhich are mentioned in sec. 24.01 (4)
and (5), Stats., set forth above. The remainder of the state
lands was acquired through purchase from individuals.
In the case of State ex rel. Owen v. Donald, (1914-15)

160 Wis. 21, it was held that the "swamp lands" which
were acquired by the state under federal grant were held
by the state for school purposes under sec. 2, art. X of
the Wisconsin constitution, which states that lands ac
quired by "grant to the state where the purposes of such
grant are not specified" create an obligatory trust upon the
property and the legislature has no power to make other
disposition of the same. In the report of the special referee
appointed by the court in State ex rel. Owen v. Donald,
(1916) 162 Wis. 609, 621, in which an accounting was made
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of the dealings with the trust fund lands, two 40-acre tracts
comprising a part of the present Camp Williams are men
tioned as follows:

"There are two tracts of said swamp lands which re
quire special mention because of legislative action relative
to them.
"Ch. 49, Laws 1897, provides that 'The commissioners

of the public lands are hereby authorized and directed to
withdraw from sale the southwest quarter of the south
east quarter of section twenty-two (22), township seven
teen (17) north, of range two (2) east, and to set aside
said land for the perpetual use of the Wisconsin military
reservation. The land described was partitioned to the
normal school fund in 1865. As the act is unconstitutional
and void, the land still remains part of the normal school
fund.
"Ch. 298, Laws 1899, provides that 'The commissioners

of the public lands are hereby authorized and directed to
withdraw from sale the northwest quarter of the northeast
quarter of section twenty-one (21), township seventeen
(17) north, of range two (2), east, and to set aside said
land for the perpetual use of the Wisconsin Military res
ervation.' This land was never partitioned to either the
normal school fund or drainage fund, but belonged, prior to
the act of 1899, one half undivided to each fund. While the
act was void and ineffectual as an attempt to dispose of
the^ land for an unauthorized purpose, it evidenced the
decision of the legislature that it was not necessary for
drainage, and the character of the half belonging to the
drainage fund was changed from drainage to school fund
lands, and it now belongs to the normal school fund."

In view of the above, it must follow that as far as these
two parcels are concerned they must be considered lands
eligible for the construction and maintenance of roads, in
cluding fire roads, under sec. 20.49 (6) Stats.
Lands acquired by the state for Camp Williams from

private sources are not within the classes of lands defined
in ch. 24. It should also be pointed out that the appropria
tion statute, sec. 20.49 (6), states that the funds are to be
allotted and the work done "upon the request for such work
filed by the state conservation commission as to state park
or forest lands, or the land commission as to other classes
of public lands." This makes it appear clear that the lands
owned by the state for the benefit of other divisions of the
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state government were not meant to be included in this
section.

Sec. 20.49 (5a), Stats., appropriated money for construc
tion and maintenance of roads, etc., needed for the uni
versity, state teachers colleges, state charitable and penal
institutions. Between this statute and the one in question,
it would seem that appropriations have been made for the
benefit of roads, etc., necessary for almost all state property
with the exception of military reservations, and that this
omission is possibly a legislative oversight. However, in
view of the wording of the statutes which so specifically
enumerate the classes of state lands to benefit from the
highway appropriations and which clearly do not include
state military lands, it is our opinion that they may not
benefit from the present highway appropriations. It must
also necessarily follow that federally owned lands, which
are considered to comprise a portion of Camp Williams,
likewise may not be benefited by the appropriation in
question.
REB

Criminal Law—Abandonment—Public Welfa/re Depart
ment—Probation—Persons convicted of abandonment un

der sec. 851.80, Stats., are not subject to the probation pro
visions of ch. 57, Stats. 1947, and hence cannot be placed
on probation to the department of public welfare. Section
851.80 contains its own probation provisions, which make
no requirement of supervision by a probation officer or by
the department.

September 8, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

You have requested an opinion as to whether or not per
sons convicted of abandonment and nonsupport in viola
tion of sec. 851.80, Stats., may be placed on probation to
the department of public welfare under the provisions of
ch. 57, Stats., as revised by ch. 477, Laws 1947. Prior to the
said revision, persons convicted of abandonment were sub
ject to the same provisions as to probation as misdemean-
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ants, under sec. 57.04, Stats. 1945. Abandonment and non-
support under sec. 351.30 carries a maximum penalty of
two years in the state prison and is therefore a felony as
defined in sec. 353.31, Stats. If it had not been for the fact
that violation of sec. 351.30 was expressly excluded from
sec. 57.01, Stats. 1945, (relating to probation of adult fel
ons) and from sec. 57.05, Stats. 1945, relating to probation
of minors convicted of misdemeanors or felonies, the vio

lation of sec. 351.30 would clearly have been included in
both those sections. Moreover if violation of sec. 351.30 had

not been expressly included in sec. 57.04, Stats. 1945, it
would not have been covered by that section, which relates
otherwise only to misdemeanors. In other words, the statu
tory scheme prior to the passage of ch. 477, Laws 1947,
was to treat persons convicted of abandonment and non-
support as misdemeanants for purposes of probation, al
though their offense was actually a felony.

Chapter 477, Laws 1947, originated as a revision bill
introduced by the joint interim committee on public wel
fare. The committee's deliberations resulted in the conclu

sion that abandonment and nonsupport under sec. 351.30
should be excluded entirely from ch. 57. Section 351.30 pro
vides for probation of persons convicted and also for pro
bation of persons who have not been convicted but merely
stand charged with the offense. The purpose of probation
in those cases is to insure that the person accused or con
victed makes support payments to his wife and children
in the amounts ordered by the court. There is no necessity
for supervision since the only condition of probation in
those cases is the continued making of support payments.
Accordingly the committee determined to recommend the
exclusion of such persons from the general probation law,
leaving them to the probation provisions included in sec.
351.30. Section 351.30 makes no provision for the appoint
ment of probation officers to supervise such cases nor for
their supervision by the department of public welfare.

Section 57.01, Stats. 1947 (as created by ch. 477, Laws

1947), applies to persons "convicted of a felony (convic
tions under sec. 351.30 excepted)." Section 57.04, Stats.
1947, applies only to persons "convicted of a misdemeanor."
It is perfectly plain that violations of sec. 351.30 have been
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expressly excepted from the provisions relating to persons
convicted of felonies, and because sec. 351.30 creates a fel
ony and not a misdemeanor, it does not fall within the pro
vision relating to persons convicted of misdemeanors. This
is so clear as not to admit of any doubt.

Chapter 477, Laws 1947, was originally Bill No. 256, S.
which contained so-called "committee comments" which

were in the nature of revisor's notes. The "committee com

ment" to sec. 57.01 as created by that bill reads in part
as follows:

"57.01 (1) is made general. The exception to its appli
cation are deleted, except 351.30 (desertion of wife or
child). The remedy under that section is very special and
quite complete. It is a different kind of probation. It
scrambles criminal and civil practice. It clashes with ch.
57. If 351.30 is not excepted from ch. 57, confusion will
result."

The "committee comment" to sec. 57.04 reads in part
as follows:

"The provision relating to 351.30 is omitted. That section
contains a complete scheme for punishing husbands and
fathers and creates a felony. See comment under 57.01."

The intent of the legislature is so manifest in this con
nection that it is difficult to see how any misunderstanding
can have arisen.

WAP

Taxation—Motor Fuel Tax—Filing a fraudulent claim
for refund of motor fuel taxes is a violation of sec. 78.27

(d), Stats., although the fraud is discovered and no money
is paid on such claim.

September 8, 1947.
A. E. Wegner,

Commissioner of Taxation.

You have requested an opinion with reference to the in
terpretation of sec. 78.27 (d). Stats., relating to the motor
fuel tax law, which provides as follows:
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"No person shall commit any of the following acts:
III 4i

"(d) Use a false or fictitious name or give a false or fic
titious address in any application or form required under
the provisions of this chapter, or othevwise corn/rnit a fTWud
in any application, record, or report or claim for refund

You state that from time to time claims for refunds are
received which are supported by invoices on which the
claimants have altered the dates in an effort to come within
the 90-day filing period provided by sec. 78.14 (2), Stats.
1945 (increased to 6 months by sec. 78.14 (2) (b). Stats.
1947, as amended by ch. 321, Laws 1947).
Your method of examining such applications is such as

to reveal practically every case where invoices have been
altered, with the result that such claims are. seldom if ever
paid. One district attorney has raised the question whether
such a state of facts constitutes a basis for a prosecution
under sec. 78.27 (d), on the ground that unless the decep
tion is successful no fraud has been committed. That po
sition is untenable and you are advised that a prosecution
will lie under the statute even though the attempted decep
tion was unsuccessful and the perpetrator obtained
nothing.

In connection with sec. 78.27 the following statutes must
also be considered:

'"78 3X PGHsiltios ^
"(5) Violation of section 78.27. Except as otherwise pro

vided in this chapter, any person violating any provision
of section 78.27 shall be deemed guilty of a misdemeanor,
unless such violation is by any other provision of law de
clared to be a felony, and upon conviction shall be punished
by a fine of not less than $100 nor more than $500 and by
imprisonment in the county jail for not to exceed 6 months.
Such fine shall be in addition to any other penalty imposed
by any other provisions of this chapter."

Section 78.14 (2) (c). Stats. 1947 (relating to claims
for refund of motor fuel tax) provides in part:

"* * ♦ The penalty provided in this chapter for 'present
ing a false or fravduLent statement shall be printed in full
on the form of statement."
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It is true, as the district attorney points out, that as a
general proposition the term "fraud" means in law a sue-
cessftd deception whereby the victim has been damaged, but
that is because unless a person has been damaged by a
wrong committed against him he cannot successfully main
tain an action against the wrongdoer. It does not mean that
the word "fraud" never includes attempted deceptions
which fail in their object.

In Bigelow, Fraud (1888), page 3, the author states that
the word "fraud" is difficult but not impossible to define,
and on pages 4 to 5 he makes the following statement*.

"* * * In defining fraud the question of its success may
be disregarded; for though as a rule the courts refuse to
take cognizance of fraud which comes to nothing, still it
is plain that everything that goes to constitute it is present
as much in fraud which is abortive as in fraud which is
successful."

Finally, the author defines the word as follows:

"* ♦ * Fraud consists in endeavor to alter rights, by de
ception touching motives, or by circumvention not touch
ing motives." (Italics supplied.)

Funk & Wagnalls New Standard Dictionary (1946) gives
the following as the first definition of "fraud": "An act of
deliberate deception practiced with the object of securing
something to the prejudice of another; a trick or stratagem
intended to obtain an unfair advantage; craft, circumven
tion; trickery." (Italics supplied.)

Webster's New International Dictionary gives the fol
lowing definition among others: "1. Quality of being de
ceitful; deceit; trickery."
One definition given by the Oxford Dictionary, Vol. IV,

is: "4. A method or means of defrauding or deceiving; a
fraudulent contrivance; in mod. colloq. use, a spurious or
deceptive thing."

It is clear therefore that one may "commit a fraud"
without having succeeded in obtaining the advantage
sought. And it is likewise clear that it was in that sense
that the legislature used the word in sec. 78.27 (d) above
quoted. As pointed out, sec. 78.14 requires that the penalty
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"for presenting a false or fraudulent statement" be printed
on the foi*m to be provided for applying for refunds. If sees.
78.27 (d) and 78.31 (5) do not provide a penalty for "pie-
senting a false or fraudulent statement," then no such pen
alty is provided anywhere in eh. 78. The legislature must
have intended and understood that sec. 78.27 (d) made it
unlawful to "present a false or fraudulent statement" and
did not require that money be paid out on the faith thereof
in order to consummate the offense.

Moreover, the term, "commit a fraud," is used in con
nection with the phrase, "use a false or fictitious name or
give a false or fictitious address in any application or
form." It is clear that the presenting of an application in a
false name or giving a false address is an offense per se,
regardless of whether anyone is deceived. Applying the rule
noscitur a sociis, by which words are to be construed in the

same sense as other words used in connection with them,
the expression, "commit a fraud in any application" etc.,
is likewise to be understood as meaning only that the
fraudulent claim is presented, not that the deception has
succeeded.

Finally it should be pointed out that if the legislature

had meant that the fraud must succeed in order that the

offense be consummated, it would have been unnecessary to
make any such provision in ch. 78 at all, since the person

.presenting the fraudulent claim would then be guilty of ob
taining property by false pretenses in violation of sec.

348.25, Stats., which offense is a felony. It follows that the
legislature must have intended to create a separate and
different offense of filing a fraudulent claim, which offense
is a misdemeanor carrying a considerably less penalty than
would be the case if the fraud had succeeded.

WAP
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Fish and Game—Deer—A person residing in this state
who has lawfully killed a deer and attached the deer tag
thereto may store such deer in his locker in a public locker
plant throughout the year.

September 9, 1947.

Charles P. Curran,
District Attorney,

Mauston, Wisconsin.

You inquire whether a person residing in this state who
has lawfully killed a deer may store the meat thereof in
his locker in a public locker plant during the period from
July 1 to the opening of the deer season if the deer tag is
attached thereto.

Sec. 29.39, Stats., as amended by ch. 232, Laws 1947, now
reads as follows:

"POSSESSION DURING CLOSE SEASON OR IN EX
CESS OF BAG LIMIT. Except as otherwise expressly pro
vided it shall be unlawful for any person to have in his pos
session or under his control, or have in storage or retention
for any person, any game or other wild animal or the car
cass or part thereof, during the period beginning July 1
and extending to the last day of the close season therefor
in each year, or any game fish at any time other than dur
ing the open season therefor and 10 days thereafter, or in
excess of the bag or possession limit or below the minimum
size for any game, game fish or other wild animal at any
time. The open and close seasons and the bag, possession
and size limits of the state or province in which taken shall
apply to game, game fish and other wild animals lawfully
killed outside of this state."

This language is substantially the equivalent of the old
conservation commission order No. G-660.

Sec. 29.40 (2) provides as follows:

"HOME CONSUMPTION. Any person residing in this
state having lawfully killed a deer, may have in his posses
sion and consume the meat thereof in his own family at any
time, but must leave the tag attached thereto."

In XXVIII Op. Atty. Gen. 198, we held that deer meat in
a customer's locker in a public locker plant was in the pos
session of the customer. The language of sec. 29.39, as
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amended, clearly indicates that the restrictions therein do
not apply if there is any other express statute dealing with
the subject. Sec. 29.40 (2) is such an express statute and
authorizes the person who has lawfully killed a deer to
have the meat thereof in his possession at all times includ
ing the period between July 1 and the opening of the deer
season. On the basis of our previous ruling, we are of the
opinion that such person may store such deer meat at all
times in his own locker in a public locker plant provided the
deer tag is attached thereto, and that such storage is not a
violation of sec. 29.39.

ROT

Cities—City Plan Commission—In cities operating under
the general charter law city plan commission must be com
posed of only seven members.

September 9, 1947.
Martin W. Torkelson, Secretary,

Wisconsin State Planning Board.

You inquire whether a municipality in setting up a city
planning commission under the provisions of sec. 62.23,
Stats., can enlarge such commission by adding several ad
ditional citizen members.

Insofar as any municipality is operating under the pro
visions of the general charter law as set forth in ch. 62,
it is bound by the terms thereof. "The city is simply an
agency of the state, and has only such powers as are con
ferred upon it expressly or by implication." Milwaukee v.
Ravlf, 164 Wis. 172, Van Gilder v. Madison, 222 Wis. 58,
105 A. L. R. 244, Sec. 62.23 (1) as written specifically pro
vides that the board organized thereunder shall at all times
have seven members. This provision is exclusive for cities
operating under the general charter law.
Your attention is directed to the fact that a city by com

plying with the provisions of sec. 66.01 may adopt a charter
ordinance by which it could vary the number of members
on the city plan commission. In our opinion the number
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of members of such commission is not such a matter of
statewide concern that it is excluded from action by the
city by the provisions of sec. 66.01 (4). Further, in cities
which adopt the commission form of government under ch.
63, membership of any boards or commissions except the
board of police and fire commissioners may be altered as
provided in sec. 63.12 (2). In cities which adopt the city
manager plan under ch. 64, a similar alteration in the city
plan commission may be accomplished under the provisions
of sec. 64.10 (2).
RGT

Constitutional Law—Pensions—Conservation Wardens
—Chapter 589, Laws 1947, amending sec. 23.14 (7a),
Stats., is probably unconstitutional. Disbursing agent ad
vised against paying out money under amendment except
pursuant to a judgment of a court of competent jurisdiction.

September 10, 1947.

E. J. VANDERWALL,
Conservation Director,

Conservation Department.

You request my opinion as to the constitutionality of ch.
589, Laws 1947, amending sec. 23.14 (7a), Stats.

This act originated in the assembly as Bill No. 148, A. In
compliance with a resolution adopted by the assembly, I
gave it as my opinion on May 15,1947 that Bill No. 148, A.,
if enacted into law, would probably be held unconstitu
tional. The bill has since been enacted into law in the iden
tical form then considered by me.
I am still of the opinion that this law will probably be

held unconstitutional if subjected to a court test. I shall
not discuss the reasons therefor in this opinion as they are
set forth at length in the May 15, 1947 opinion which ap
pears at page 206 of the present voliune.
You state you have been called upon by a former con

servation warden to pay him the amount he paid into the
conservation warden fund prior to his leaving the service.
You are advised, that in view of the grave doubt as to the
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constitutionality of this law, no payment should be made
on account of the claim referred to, or any similar claim
arising by virtue of the amendment, except pursuant to a

judgment of a court of competent jurisdiction.
SGH

Highways and Bridges—Dust-Free Surfacing—Weights
and Measures—Distance—Highways must be made dust-
free as provided in sec. 86.08 (1) at all points within 400
feet of any part of a licensed dairy plant. To do this it may
be necessary that the 400 feet be measured from one or
more parts of each particular plant depending upon the lo
cation of the highway or highways with reference thereto.

September 10, 1947.
David H. Sebora,

District Attorney,
Chilton, Wisconsin.

You call our attention to sec. 86.08, Stats., which was re
numbered as sec. 86.08 (1) and amended by ch. 429, Laws
1947, to provide inter alia that the duly constituted au
thority charged with the maintenance of any highway not
having a dust-free surface "shall cause the main traveled
portion thereof within 400 feet of any licensed dairy plant
to be rendered dust-free," and ask our opinion as to the
point from which the 400 feet shall be measured.
The statute in question is in reality a measure to pro

mote the public health. It is designed to eliminate dust in
the vicinity of licensed dairy plants. The statute does not
distinguish between parts of a licensed dairy plant which
are and which are not to be protected from dust and the
only practical approach is to consider that the entire plant
is to be considered as a unit. Having in mind all this we are
of the opinion that a highway must be made dust-free at
all points within 400 feet of any part of a licensed dairy
plant. Compare Commonwealth v. Jones, 142 Mass. 573,
•i N. E. 603; In re the Liquor Locations, 13 R. I. 733. To do
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this it is obvious that it may be necessary to measure the
400 feet from one or more parts of each particular plant,
depending upon the location of the highway or highways
with reference thereto.

WET

Landlord and Tenant—State—University—Rent Control
—Sec. 234.26, Stats., as created by ch. 442, Laws 1947, is
not applicable to properties of the university of Wisconsin.

September 12, 1947.

A. W. Peterson,
Director, Business and Finance,

University of WiscoTisin.

You have requested our opinion as to the applicability
of the new state rent control law, sec. 234.26, Stats., as cre
ated by ch. 442, Laws 1947, to properties owned by the uni
versity of Wisconsin.
At the outset it is well settled that general statutes are

not to be construed to include, to its harm, the state. Sulli
van v. School District (1923), 179 Wis. 502, 507, 191 N. W.
1020; Milwaukee v. McGregor (1909), 140 Wis. 35, 38, 121
N. W. 642; Sandberg v. State (1902), 113 Wis. 578, 589, 89
N. W. 504. It is said in the Milwaukee v. McGregor case
that the most general words that can be devised, such as
"any person or persons, bodies politic or corporate," do not
make the statute applicable to the state in the least if it
tends to restrain or diminish any of its rights or interests.

Accordingly, it is held that costs are not recoverable
against the state in the absence of some provision in the
costs statute expressly providing therefor. Sandberg v.
State, s-upra. Upon the same basis interest is not collectible
from the state under general statutes allowing interest, but
only if there is express provision for payment of interest
by the state. 49 Am. Jur. p. 287. General statutes of lim
itation are likewise held not to apply to the state unless
specifically so provided. Estate of Frederick (1945), 247
Wis. 268, 19 N. W. (2d) 248. See also 34 Am. Jur. p. 306.
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Applying this rule to the construction of sec. 284.26,
Stats., it is not applicable to the state unless there is some
thing therein that so indicates. We find nothing in the
language of the section that constitutes a clear intention
that it should. The language coming closest, and in fact
the only possible pertinent language in the section is in
the definition of "housing accommodation" in sec. 284.26
(2) (a). But clearly this language of the most general
character is the very kind that in Milwaukee v. McGregor
is said not to be sufficient to make a statute applicable to the
state. The use of the words "public institution" in the ex
clusion part of the definition is of no significance, for it is
not necessary that the ownership be by the state in order
to constitute a "public institution." On the other hand if it
were, then by the use of these words the property of the
university of Wisconsin would not be included in the defini
tion and therefore not subject to the provisions of sec.
284.26 Stats.

Furthermore, it would appear that properties owned by
the university are not now subject to federal rent control.
By sec. 209 (b) of the Housing and Rent Act of 1947 (Pub
lic Law 129, 80th cong., ch. 168, 1st session) it is provided:

"Notwithstanding any other provision of this Act, the
United States or any State or local public agency may main
tain an action or proceeding to recover possession of any
housing accommodations operated by it where such action
or proceeding is authorized by the statute or regulations
under which such accommodations are administered. * * *"

By sec. 36.08, Wis. Stats., the university regents are a body
corporate possessing "all the powers necessary or conveni
ent to accomplish the objects and perform the duties pre
scribed by law," which certainly is broad enough to con
stitute authorization to bring proceedings to evict persons
from property owned by the university.

It is therefore our opinion that the provisions in sec.
284.26, Wis. Stats., the new rent control law, created by
ch. 442, Laws 1947, are not applicable to properties of the
university of Wisconsin.
HHP
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Licenses and Permits—Showmen—^Under sec. 129.14,
Stats., a showman's license is not required for a penny ar
cade but a showman's license is required for wild life ex
hibit where no regular admission fee is charged but collec
tion is taken at the exit of the exhibit. A showman's license
may not be transferred from one kind of amusement ride
to another even though both are owned by the same person.
Chapter 259, Laws 1947, has no application to the licenses
granted under this section.

September 14, 1947.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

We have your request for an opinion in regard to sec.
129.14, Wisconsin statutes. That section provides in part
as follows;

* every owner or manager of a so-called side show,
traveling vaudeville, Ferris wheel, merry-go-round, ocean
wave, whip, seaplane, caterpillar, butterfly or similar de
vice, or so-called 'rides' operated for amusement, or tran
sient shooting gallery, and * * * every person exhibiting for
money any trained animal, wild animal or any object of
curiosity shall procure a state license as a public showman
and pay therefor twenty dollars *

Subsec. (1) further provides that if such exhibits are at
fairs or carnivals held on the grounds of a society or as
sociation receiving state aid smaller license fees are re
quired.
In your request you ask four specific questions:
1. Penny Arcade. Is a showman's license required under

sec. 129.14, when no fee is required to enter the tent but
coin must be deposited in machine in order to view pic
tures or play games?
We believe this question must be answered in the nega

tive. In the portion of the statute quoted above no mention
is made of penny arcades. It certainly does not fall within
the classification of vaudeville or any of the amusement
rides enumerated. Furthermore we do not believe it falls
within the classification of side show because the statute
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separately enumerates transient shooting galleries. A tran
sient shooting gallery is somewhat the same form of amuse
ment as a penny arcade. The legislature undoubtedly con
sidered that a transient shooting gallery could not be in
cluded in the classification of side show and it is quite clear
that the penny arcade also does not fall within that classi
fication. Therefore since the penny arcade is not separately
enumerated and does not fall within any of the general
classifications, such as side show, it is not an exhibit which
requires a license.

. 2. Wild Life. Where wild animals are exhibited in cages
in the tent and no fee is charged to enter the tent but a box
is placed at the exit in which to drop coins, is the exhibitor
required to obtain a showman^s license?

In this case wild animals are exhibited in a tent where
no regular admission is charged. However, a box is placed
at the exit and people leaving the exhibit drop coins. Al
though they are not compelled to make a contribution, the
observation of enforcement officers in your department has
been that practically everyone does so. It is our opinion
that this type of exhibit does require a showman's license
even though no regular admission fee is charged. Clearly,
the owner or manager exhibits the wild animals for money.
We believe that the collection of contributions at the exit
constitutes an exhibiting for money. It is perfectly obvious
that even though no set fee is charged the operator wouldn't
carry on the exhibit unless he received some profit in re
turn. In our opinion the words "exhibiting for money any
* * * wild animal" are sufficiently broad to cover the situa
tion described.

3. Rides. Under sec. 129.14, may a showman's license be
transferred from one kind of "ride" to another under the
same owner?

It has long been the practice to collect a license fee for
each ride exhibited. Hence, if an owner has ten rides at a
carnival he is required to obtain one license for each, or
ten licenses altogether. If he subsequently adds another
ride, he is required to buy an additional license. It is our
opinion that even though he attempts to make a substitu
tion by introducing a new ride and discontinuing an old
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one, he must obtain a new license for the new ride. The li
cense applies to each ride and if a new one is added a new
license must be obtained even though one of the old rides
is discontinued.

4. Does Bill 76, S., now ch. 259, Laws 1947, apply to the
licenses granted under sec. 129.14?
Ch. 259, Laws 1947, does not in any way change sec.

129.14. The chapter referred to is limited to sees. 129.01

(3) and 129.05 (2). These two sections apply to truckers
and transient merchants and make certain exceptions when
they are operating at state or county fairs. It has no appli
cation to sec. 129.14.

It is our conclusion therefore that a showman's license is

not required for a penny arcade, but that a showman's li
cense is required for a wild life exhibit even though no
regular admission fee is charged but a collection is taken

at the exit from those viewing the exhibit. A showman's li
cense may not be transferred from one kind of amusement
ride to another even though both are owned by the same
person. Bill 76, S., now ch. 259, Laws 1947, has no appli
cation to the licenses granted under sec. 129.14.
ES
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Counties—Public Assistance—County Judge—Resolution
of county board under sec. 49.03 (1) (b), Stats., abolish
ing distinction between county and municipal dependents

as to sick care requiring services of a physician or surgeon
or hospitalization and directing the county welfare depart
ment to administer such assistance cannot operate to de
prive county judge of his exclusive right to designate the
hospital under sees. 142.01 to 142.04, where the indigent
has legal settlement in the county. Welfare department
must apply to county judge under sec. 142.02. This does not

S'Pply to social security aids under sec. 49.40.
Office of county judge cannot be abolished nor its func

tions transferred to other agency under sec. 59.15 (2),
Stats.

September 15, 1947.
Ray J. Haggerty,

District Attorney,
Phillips, Wisconsin.

You state that August 5, 1947 the county board passed
a resolution abolishing all distinction between county de
pendents and town, city and village dependents as to sick
care requiring the services of a physician or surgeon, or
hospitalization from and after December 1, 1947 as pro
vided in sec. 49.03 (1) (b). The resolution provided
further: "That the public welfare department of Price
county administer the details necessary to carry out this
resolution."

Your question is whether this resolution deprives the
county judge of his jurisdiction to determine hospitaliza
tion pursuant to sees. 142.01 to 142.04 and vests those func

tions in the county public welfare department. This office
has frequently ruled that the county judge may not be de
prived of his statutory power to designate the hospital un
der ch. 142, Stats., and that any attempt of a county board
to limit the powers of a county judge under that statute
would be invalid. XXIV Op. Atty. Gen. 155; XXVI Op.
Atty. Gen. 239, 240 and opinions cited.
The question arises whether those opinions are made ob

solete by sec. 59.15 (2) (b) which provides as follows:
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"The county board at any regular or special meeting may
abolish, create or reestablish any such office, board, com
mission, committee, position or employment, and in further
ance of this authority may transfer the functions, duties,
responsibilities and privileges to any other existing or
newly created agency including a committee of the county
board except as to boards of trustees of county institu
tions."

The term "such office" etc. refers back to paragraph (a)
of the subsection which excludes elective offices under sec.
59.15 (1). The office of county judge, being an elective of
fice mentioned in subsec. (1), is not included among the
offices which the county board is authorized to abolish and
as to which the board may transfer its functions to an
other agency.
You are therefore advised that the powers of the county

judge under ch. 142 are exclusive and cannot be transferred
by the county board to any other agency. It follows that
the resolution in question must be construed as vesting in
the welfare department only such powers with reference to
the sick care of county dependents having legal settlement
within the county as do not involve the designation of the
hospital, and that if the welfare department learns of cases
requiring hospitalization it must apply to the county judge
pursuant to sec. 142.02. Reissmann v. Jelinski, (1941) 288
Wis. 462, 467.
This opinion does not apply to cases where the county

judge is without authority under ch. 142 because the in
digent has no legal settlement in the county, nor to recipi
ents of social security aids furnished supplementary medi
cal aids under sec. 49.40, Stats., created by ch. 121, sec. 18,
Laws 1947.

WAP
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Counties—Contracts—Public Works—Bids—County ga
rage buildings may be constructed only by letting contracts

as prescribed in sec. 66.29, Stats.

September 15, 1947.

W. A. Cowell,
District Attoimey,

Kewaunee, Wisconsin.

You have asked three questions relating to the construc
tion of a garage building for housing and maintenance of
machinery for county highway work. Your first question is:
Can a county board legally authorize its highway depart
ment to construct a garage building for the housing of its
road machinery without complying with the bid statute sec
tion 66.29?

We are of the opinion that the answer to this question
is in the negative because of the provisions of sec. 59.07
(4) (c) of the statutes, which was created by ch. 456, Laws
1945. In view of the fact that the above statutory provi
sion was enacted at the next legislative session after the de
cision of the supreme court in Cullen v. Rock County,
(1943) 244 Wis. 237, 12 N. W. (2d) 38 it seems probable
that the primary purpose of the enactment was to change
the rule announced in that case. That case held that county
contracts for public work need not be let under competitive
bidding, but based its decision upon the fact that there was
no statutory requirement for competitive bidding at that
time. To the same effect is XXX Op. Atty. Gen. 320. There
after the legislature provided in sec. 59.07 (4) (c) that "all
public work * * * shall be let by contract to the lowest re
sponsible bidder * * In view of the above provision the
Cullen case and the attorney general's opinion above cited
no longer have any bearing upon the question.
In asking for this opinion you are concerned not with

whether a contract might be let without receiving bids,
but in determining whether the county might decide to do
the work directly without letting a contract.
There are many cases in which it has been determined

that statutes which provide merely that all contracts for
public work shall be let to the lowest responsible bidder do
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not prevent the governmental agency from deciding not to
do the work by contract at all, but to do it directly by means
of its own employes. An example of such a case is Contract
ing Plumbers' Ass'n. v. Board of Education, (1946) 238
Mo. App. 1096, 194 S. W. (2d) 731 in which many earlier
cases were discussed. The court there pointed out the sig

nificance of the difference between two types of statutory
wording. It was there said:

"It appears to be the generally accepted rule that in the
absence of a requirement to that effect, a municipality need
not let public work to contractors, but may do it through
its own officers, and that a charter provision requiring all
contracts for public improvements to be let to the lowest
responsible bidder does not prohibit the municipality from
constructing the improvements under the direction of its
own engineers and officers." (p. 735)

The court further pointed out that where the statute

does not simply require that all contracts for public im
provements be let to the lowest responsible bidder but re
quires that all public ivork shall be let by contract, the re
sult is different. With respect to such statutes the court
said, quoting from Perry v. City of Los Angeles, 157 Cal.
146, 106 P. 410:

'"* * * Of course, where a statute or charter declares that
any work must be let to the lowest bidder, there is no pos
sible basis for any other construction than one making bids
and contracts imperative. The omission from the Los An
geles charter of any such provision as either of those dis
cussed is most significant. If it had been intended to re
quire that whenever a proposed improvement would cost
more than $500, the work must be done "by contract" let
to the lowest responsible bidder, it would have been the
simplest matter in the world to say so in plain terms, as
has been said over and over again in other acts and char
ters. The failure to do so indicates that the framers of these
charter provisions were guarding solely against the method
of letting contracts for public work otherwise than to the
lowest responsible bidder, after public notice of the work
to be done thereunder; the object being to prevent favorit
ism in the matter of letting contracts and the payment of
a greater price than the work was reasonably worth. * * *' "
(p. 735)
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See, also, the cases of Boecking v. City of Oklahoma City,
(1933) 162 Okla. 104, 19 P. 2d 1082; State v. Halladay,
(S. D.) (1934) 252 N. W. 733; Perry v. City of Los Angeles,
U909) 157 Cal. 146, 106 Pac. 410; Cooye)- v. City of De
troit, (1923) 222 Mich. 360, 192 N. W. 616; McClure v_.
Wallschlaeger, (1908) 137 Wis. 186, 118 N. W. 643; City
of Chicago v. Hanreddy, (1904) 211 111. 24, 71 N. E. 834,
and Home Building & Conveyance Co. v. City of Roanoke,
(1895) 91 Va. 52, 20 S. E. 895.

Since our statute is not like that in the Contracting
Plumbers' case, supra, which provides only that all con
tracts shall be let to the lowest responsible bidder, but pro
vides that all public work of a certain nature shall be let
by contract, we believe it manifests a legislative intent not
only that the work should be let to the lowest bidder if
done by contract but that the work must be done by
contract.

This conclusion is fortified by comparison of sec. 59.07
(4) (c) with sec. 62.15 (1) of the statutes. In the latter
the legislature, after directing that all public work done by
cities should be let by contract to the lowest responsible
bidder, added the proviso that "the council may also by a
vote of three-fourths of all the members-elect provide by
ordinance that any class of public work or any part thereof
may be done directly by the city without submitting the
same for bids."

Since the legislature deemed it necessary to make an ex
press provision authorizing cities to do public work di
rectly rather than by contract in certain cases, and neg
lected to include such an express proviso in the provision
relating to counties, the omission must be deemed signifi
cant particularly in view of the similarity of the language
in the first sentences.

Your second question is: Can a county board legally au
thorize its highway department to use its crew of men and
machinery in constructing a garage building, calling for

competitive bids only for materials, plumbing and heating,
electrical equipment and the like?

While sec. 59.07 (4) (c) would probably not be con
strued to prohibit the construction of a public building by
the letting of several contracts rather than a single one,
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particularly where the lowest and best bids could be secured
only by separating the work into distinct parts, we believe
the letting of the contracts would in either case be subject
to the provisions of sees. 59.Q7 (4) (c) and 66.29 of the
statutes. In Vol. 3, McQuillan, Municipal Corporations, (2d
ed.) §1290, it is said:

"* * * Where a municipality is prohibited from letting
contracts involving an expenditure of more than a speci
fied sum without submitting the same to competitive bid
ding, it cannot divide the work and let it under several con
tracts, the amount for each falling below the amount re
quired for competitive bidding."

An illustration of this situation is discussed in State v.

Halkbday, (1934) (S. D.) 252 N. W. 733, 737. In that case
it was decided that, under a statute somewhat similar to
ours, a state agency might construct a public building by
letting separate contracts for various phases of the con
struction instead of letting a single contract, but that each
separate contract in such case was subject to the competi
tive bidding statute even though the separate amounts
might fall below the amount specified in the statute.
We do not believe that the requirements of sec. 59.07

(4) (c) and sec. 66.29 could be evaded with respect to any
part of the construction of a county garage. That is, we
believe that every part of the construction, including both
labor and materials, must be performed under contracts let
to the lowest responsible bidders.
Your third question is: Has the county highway commit

tee power under section 83.015 to erect a garage building
for its highway machinery and equipment and repair when
authorized by the county board and proceed without com
plying with the bid statute?
We do not believe that-under sec. 83.015 the county high

way committee has power to construct a garage building
without conformity with the requirements of sec. 59.07 (4)
(c) and sec. 66.29.
We believe the proposition to be so elementary as to re

quire no citation that no statutory officer has any power ex
cept such as is expressly conferred upon him by statute or
as must be implied to enable him to carry out powers ex-
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pressly granted. We find nothing in sec. 83.015 or in sec.
83.01 (7) (c) which either expressly or by necessary im
plication authorizes the county highway committee to en

gage in construction of public buildings such as garages
without conformity to the statutes relating to bids. The
very fact that the legislature has in sec. 59.07 (4) (c) ex

cepted contracts for highway work from the statute relat
ing to competitive bidding, and has failed to make any such
exception with respect to contracts for garage buildings,
is significant of the legislature's intention that the con
struction of buildings should be subject to the competitive
bidding statute.
BL

Public Assistance—Counties—County Judge—Juvenile
Court—Salaries and Wages—Existing salary of county
judge cannot be apportioned between judicial functions and
administration of public assistance as a basis for reim
bursement to county under sec. 49.51 (3), Stats.
County paying county judge sum in addition to his pres

ent salary as judge for services rendered in administering
public assistance may be reimbursed for such sum under
sec. 49.51 (3).

Juvenile judge may not be assigned to administration
of old-age assistance or blind aid, and is not entitled to

added compensation under ch. 584, Laws 1947.

September 23, 1947.
Allen W. Bayley, Director,

Department of Public Welfare.

You state that ch. 584, Laws 1947, amended sec. 49.51
(1) to read as follows:

"The county administration of all laws relating to old-
age assistance, aid to dependent children and blind aid shall
be vested in the officers and agencies designated in the
statutes. The county board may provide assistants for such
officers and agencies and prescribe their qualifications and
fix their compensation in conformity with the rules and
regulations of the department as provided in section 49.50
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(2). The county hoard may direct the county judge to ad
minister such assistance and may fix his compensation
therefor"

The emphasized sentence was added by the amendment.
You inquire (1) whether under this amendment the state

must reimburse the counties in accordance with sec. 49.51
(3) (a) and sec. 20.18 (6) (a) for sums paid the county
judges for administering such assistance, and, (2) whether
the amendment includes juvenile judges by virtue of sec.
49.51 (5).
The statutes controlling the first question read as fol

lows:

"49.51 (3) (a) Federal Aid. The state shall reimburse
the counties for expenditures incurred in the administra
tion of old-age assistance, aid to dependent children, and
blind aid, to be prorated in accordance with the amount
expended by each county for such administration and be
paid from the appropriation made by section 20.18
(6) (a)."
"20.18 (6) AID FOR ADMINISTRATION, (a) For aid

to the counties in the administration of old-age assistance,
aid to dependent children, and aid to the blind, annually,
beginning January 1, 1939, 80 per cent of all moneys re
ceived from the federal government for the administration
of these forms of public assistance, to be allotted as pro
vided by section 49.51 (3) (a)."
"59.15 (1) ELECTIVE OFFICIALS (a) The county

board shall, prior to the earliest time for filing nomination
papers for any elective office to be voted on in the county
or part thereof (other than county board members and
circuit judges), which officer is paid in whole or part from
the county treasury, establish the total annual compensa
tion for services to be paid such officer (exclusive of re
imbursements for expenses out-of-pocket provided for in
59.15 (3) ). The annual compensation may be established
on a basis of straight salary, fees, or part salary and part
fees, and if the compensation established by the county
board is a salary, or part salary and part fees, such com
pensation shall be in lieu of all fees except those specifically
reserved to the officer by enumeration regardless of the
language contained in the particular statute providing for
the charging of the fee. The compensation established shall
not be increased nor diminished during the officer's term
and shall remain for ensuing terms unless changed by the
county board by timely action."
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Your first question may be subdivided into two parts;
(a) May a county designate a portion of the existing

salary of a county judge as compensation for administering
assistance and receive reimbursement to such extent from

the state?

(b) May a county pay to its county judge for adminis
tering such assistance a sum in addition to his existing
salary and receive reimbursement to the extent of such ad
ditional pay from the state?
In answer to (a), under sec. 59.15 the salary of a county

judge cannot be decreased during his term of office. We
have already held in XXXIV Op. Atty. Gen. 428 that a
county judge who is also administering local aids under
sec. 49.20 receives his entire compensation by virtue of his
incumbency in the office of judge, and that this compensa
tion is not severablo. This conclusion leaves for present
consideration only the question whether ch. 584, Laws 1947,
has worked an implied repeal of sec. 59.15 (1). In our
opinion it has not. Implied repeals are not favored in law.
There is nothing in the language of sec. 49.51 (1) as
amended to indicate that the legislature intended to au
thorize a county to reduce the existing salary of a county
judge. Such a reduction would be clearly accomplished
if the present salary should be apportioned between judicial
duties and administrative duties and then the administra
tive duties were taken from the office.

In answer to (b), the clear intention of the amendment
made by ch. 584 is to authorize additional duties and addi
tional pay for such duties to the county judge. There is no
constitutional inhibition to the imposition of such duties
and the provision of such payment. Further, since 49.51
(3) (a) contains a blanket direction that the state shall

reimburse the county for expenses of administration of the
assistance program, this direction would cover reimburse
ment for expenses to any person even though that person
may also be the county judge.
The answer to question (2) poses a more difficult prob

lem. The controlling statute 49.51 (5) reads as follows:

"ALTERNATIVE OFFICIAL DESIGNATIONS. The
use of the words 'county court,' 'county judge,' or 'juvenile
judge' in any statute relating to old-age assistance, aid to
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dependent children, and blind aid, unless the context indi
cates otherwise, means the county court, county judge, ju
venile judge, county department of public welfare, or
county pension department, whichever has been designated
by the county board under this section to administer as
sistance and aid in the county."

Applying this statute literally the term "county judge" as

used in ch. 584, Laws 1947, would clearly include the ju
venile judge designated by the county board to administer
the assistance program. The question then arises whether
the context of ch. 584 indicates that a different meaning
is intended. This question can only be answered by a con

sideration of a history of the assistance programs involved.
Under the laws of 1943, the administration of old-age as

sistance was primarily vested in the county judge. Sec.
49.20. The administration of aids to dependent children was
primarily vested in the judge of the juvenile court. Sec.
48.33. The county court was also given authority in such
cases. Blind pensions were under the jurisdiction of the
county judge. Sec. 47.08 (5). Further, under sec. 49.51
which declared that these three forms of assistance were

under the administration of the officers designated by stat
ute, it was provided that in counties over 500,000 any of

the three forms of assistance could be transferred from

the statutorily designated officer to a department of public
welfare and in counties under 500,000 to a county pension
department. Thus, while the county judge could administer
all three forms of assistance, the juvenile judge never had

previous statutory authority to administer anything other
than aids to dependent children, nor was there any statute
under which such other duties could be transferred to him.

By the statutes of 1945 the county judge continued as pri
mary administrator of old-age assistance under sec. 49.20.
The judge of the juvenile court or the county court con
tinued in charge of aids to dependent children under new
sec. 49.19 (1) (b) and blind aids were transferred to the
jurisdiction of the "county agency" under new sec. 49.18
(5). This last change left the blind aid in the anomalous
situation that if there was no county pension department

there was no agency to administer blind aid.



448 Opinions op the Attorney General

In light of the foregoing, the amendment made by ch.
584, Laws 1947, has two effects. In addition to allowing
the county board to name the county judge as administrator
for old-age assistance and aids to dependent children, it
constitutes the express and only statutory authority to di
rect the county judge to administer blind aids. Now, if it
were claimed that the term "county judge" in ch. 584 could
also mean juvenile judge by virtue of sec. 49.51 (5), it
would have to mean juvenile judge for all purposes. This
would mean that the county board would now have au
thority to direct the juvenile judge to administer the pro
gram of old-age assistance, which he had never done be
fore, and to administer the system of blind aid, which he
also had never previously done. Viewing the statutes as a
whole, we are of the opinion that the legislature never in
tended to make such a drastic change in the system of ad
ministering old-age assistance and blind aid and hence the

term "county judge" in ch. 584, Laws 1947, cannot include
juvenile judge.
RGT

Landlord and Tenant—Rent Control—W or ds and

Phrases—Owner—One who acquires a warranty deed to

residence property by payment of the full purchase price,
using his own monies in an amount less than 20 per cent
thereof and the balance out of the proceeds of a bona fide
first mortgage loan on the premises to a disinterested third
party, is an owner within the provisions of sec. 234.26 (2)
(e), Wis. Stats.

September 29, 1947.
Department op Veterans Affairs.

Attention Leo B. Levenick, Director.

In rendering assistance to veterans in respect to the
purchase of property a question has arisen as to the ap
plication of the recently enacted rent control law, sec.
234.26 Wis. Stats., created by ch. 442, Laws 1947. In Au
gust, 1947 a veteran purchased residence premises in the
city of Milwaukee and received a deed thereto. He applied
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$1,000 of his own money to the purchase price of $9,000
and paid the balance with the proceeds of a first mortgage
loan of $8,000 on the premises which he obtained from a
savings and loan association. The question is whether he
is an "owner" within the provisions of sec. 234.26 (2) (e)
so as to be entitled to obtain possession of the premises for
his own personal occupancy under subsec. (6) (d).

Sec. 284.26 (2) (e) defines an owner for the purposes of
the section as follows:

"(e) 'Owner.' A person who has acquired title (legal
or equitable) to the property and has made a bona fide pay
ment of not less than 20 per cent of the purchase price
thereof. Any credit extended by or guarantee of credit
granted by the federal administration of veterans' affairs
under Title III of the Servicemen's Readjustment Act of
1944, as amended, or by the state board of veterans' affairs
shall be deemed a bona fide payment under this paragraph."

This veteran, in our opinion, qualifies as an owner of the
premises for the purposes of sec. 284.26 Stats. He comes
within the express language of subsec. (2) requiring that
he be the holder of the title and make bona fide payment of
not less than 20 per cent of the purchase price. The war
ranty deed conveyed to him and he thus has legal title to
the premises. He has himself paid over to the former owner
monies which total the full amount of the purchase price.
The payment is bona fide so far as the former owner is
concerned because the amount which he received, made
up of the $1,000 savings of the veteran and the $8,000
he borrowed on the mortgage, totals the amount of the
purchase price. It is bona fide on the part of the veteran
purchaser because when he received the $8,000 he borrowed
by the mortgage loan on the premises it then became his
own money. The delivery of this $8,000 to the former owner
along with the $1,000 savings was payment by the veteran
of his own money in the amount of the full purchase price.
The bona fide character of the mortgage loan transaction
cannot be questioned for it was with a third person who
was and is wholly disinterested, and unrelated to the par
ties and the transaction of sale.
In addition the transaction clearly satisfies the purposes

behind this requirement of pajonent of at least 20 per cent
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of the purchase price. It is to assure that there is a bona
fide sale and to preclude sham or colorable transactions
which have the appearance of an actual change of owner
ship. Without such a requirement it would be possible for
the owner and a prospective tenant to completely circum
vent the object of the section. They could enter into a pur
ported land contract for the purchase of the premises pro
viding for little or no down payment and calling for
monthly payments that are in fact rent. This would put

the purported purchaser in a position to evict the tenant
in occupancy of the premises and furnish a means for
substituting or changing tenants where the landlord owner
could not do so himself under this section. This would be

especially true if the land contract were in form that merely
provided for transfer of legal title after payments were
ultimately made which aggregated the purchase price and
interest but contained no obligation on the part of the pur
ported purchaser to pay the full purchase price. Aware
ness of the possibility of such transactions was based upon
experience during the early part of federal rent control.
This requirement was designed to preclude such circum
vention of the intent of the section and also to preclude such
method being used by tenants and landlords collusively to
arrange what in eifect amounted to payment of rent at
higher than the maximums permitted under the section.
On the other hand it was not deemed that all land contract

arrangements were to be precluded. The 20 per cent re
quirement was fixed as being the amount sufficiently large
to assure that the purchase transaction is bona fide upon
the theory that no person would pay that amount on the
purchase price under a sham or collusive purchase arrange
ment. In the situation at hand, there being a bona fide sale,
full payment of the purchase price to the former owner,
and the mortgage transaction by which the purchaser ob
tained funds to pay the purchase price in full being bona
fide because with a third party who had no connection with
the transaction and who made the loan purely as an ordi
nary business transaction, it is obvious that the purpose
of this requirement is completely satisfied.

It is, therefore, our opinion that one who buys residence
property and obtains a warranty deed to the premises upon
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payment of his own monies in an amount less than 20 per
cent of the purchase price and payment of the balance of
the purchase price out of the proceeds of a first mortgage
loan on the premises with a disinterested third party, is
an owner of the premises within the provisions of sec.
234.26 (2) (e), Wis. Stats.
HHP

Highxvay Commission—Highways and Bridges—Dust-
Free Surfacing—Attorney General—Section 86.08 (2), cre
ated by ch. 429, Laws 1947, relating to dust-free highway
surfacing at dairy plants became operative on its passage

and it is the duty of a county to cause such work to be
done where the local unit of government failed to do so
by June 1, 1947.
Ch. 429, Laws 1947, places no duty on the state high

way commission or other state officers to compel the county

highway commissioner to perform the dust-free surfacing
required under the statute.

Attorney general cannot advise how private litigant
should proceed against county or its officers.

October 3, 1947.

State Department of Agriculture.

Attention Anthony E. Madler, Counsel.

You have called our attention to ch. 429, Laws 1947,
which amends sec. 86.08 of the statutes relating to dust-
free surfacing of highways at cheese factories, creameries,
and condensaries. This section formerly read:

"The duly constituted authority charged with the main
tenance of any highway not having, a dust-free surface,
shall cause the main travelled portion thereof within 400
feet of a cheese factory, creamery or condensary to be ren
dered dust-free by palliative treatment or an improved sur
face approved by the state highway commission. The cost
of such treatment or surface shall be paid from the funds
for maintenance or improvement of highways which shall
be made available by the division of goveimment responsible
for the highway."
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By ch. 429, Laws 1947, it was amended to read:

"86.08 (1) DUST-FREE SURFACING AT * * * LI
CENSED DAIRY PLANTS. The duly constituted authority
charged with the maintenance of any highway not having
a dust-free surface, shall cause the main travelled portion
thereof within 400 feet of * * * any licensed dairy plant to
be rendered dust-free by palliative treatment or an im
proved surface approved by the state highway commission.
The cost of such treatment or surface shall be paid from
the funds for maintenance or improvement of highways
which shall be made available by the division of govern
ment responsible for the highway.
"(2) If such treatment or surface is not applied by the

division of government responsible on or before June 1 of
any year, the county shall cause the work to be done. It
shall keep an accurate account of the cost of such work
and the county clerk shall, on or before November 1 of each
year, certify to the state highway commission the cost of
such work. The amount so certified shall be credited to the
county in its allotment and deducted from the allotment to
the division of government responsible."

The principal change made by the enactment of ch. 429
is the creation of subsec. (2) which places the duty of fur
nishing the treatment of the highway upon the county when
the local unit of government responsible for such treat
ment neglects to supply the same by June 1 of any year.
Subsection (2) also provides the machinery whereby the
county is to be reimbursed from the allotment of state high
way funds which would otherwise be payable to the divi
sion of local government responsible for supplying the
dust-free treatment.

Apparently the enactment of ch. 429 resulted from the
failure of local units of government to discharge their re
sponsibilities under the former sec. 86.08, and you have re
quested our advice on the following questions arising un
der ch. 429:

1. Is the county required to so surface such portions of
the highway during the year 1947 if such work was not
done by the responsible division of government prior to
the effective date of ch. 429, Laws 1947?

2. Is it the duty of the state highway commission or any
other state officer to compel the county highway commis
sioner to perform such work?
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8. If each dairy plant is required to institute steps neces
sary to compel the doing of such work, can it proceed by
mandamus against the highway commission or com
missioner?

1. While ch. 429 became effective July 27, 1947, we do
not consider that any problem of retroactive or retrospec
tive application of the statute is involved since the duty of
providing dust-free highway treatment by the local unit of
government existed under sec. 86.08 prior to its amendment
by ch. 429. All that subsec. (2) does is to provide in ef
fect that if the local unit of government has not discharged
this duty by June 1 in any year, the county shall cause the
work to be done and may be reimbursed from the allot
ment of state highway aid payable to the local unit of gov
ernment which was responsible for the surfacing. The stat
ute is prospective in its operation even though the duty to
act, so far as the county is concerned, arises out of circum
stances existing as of a date prior to the passage of ch. 429.
A statute is not made retroactive merely because it draws
upon antecedent facts for its opieration. Cox v. Hart, 260
U. S. 427, 67 L. ed. 332, 337.

The local unit of government is in no position to com
plain about a situation which has arisen through its failure
to comply with the pre-existing law and in any event it has
no vested rights which may be invoked against state legis
lation affecting it, since municipal corporations are arms of
the state created for the purpose of exercising within their
boundaries those powers conferred on them by the legisla
ture and discharging such duties as the state may prescribe,
and the authority of the legislature over a municipal cor
poration is supreme, subject only to such limitations as may
be prescribed by the state constitution. State ex rel, Martin
V. City of Juneau, 238 Wis. 564.

2. In answer to your second question, there is nothing
in sec. 86.08 which makes it the duty of the state highway
commission or any other state officer to compel the county
highway commissioner to perform the work in question.
The statute provides that "the county shall cause the work
to be done," and the duty is therefore imposed upon the
proper county officers rather than upon any state officials.
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3. Your last question involves the giving of legal ad
vice as to questions of procedure in private litigation, and
we regret to state that it is impossible for us to furnish as
sistance in such cases. Mandamus is a civil action and if

any daily plant operator decides to bring such a proceeding,
it will be necessary for him to retain his own counsel who
can advise him as to the propriety of bringing such action
and what parties should be joined as defendants. Moreover,
it might become the duty of the local district attorney to
represent the county official or officials proceeded against
and it would be our duty to consult and advise with the dis

trict attorney pursuant to sec. 14.53 (8), Stats., should he
request us to do so. Consequently we do not care to be
placed in the embarrassing position of advising how a pri
vate litigant should proceed against the county or its offi
cers and then be faced later with the necessity of advising
the district attorney how he can best defend such an action.
WHR

Counties—Taxation—Tax Sales—Appraisal—Persons to
make the appraisal to be published under ch. 490, Laws

1947, should be appointed by the county board.
Unless the appraisal is-made the duty of a committee as

provided in sec. 59.06, Stats., the county board may not
appoint any of its members as appraisers.

October 7, 1947.
Henry C Oakey,

District Attoi'ney,
Osceola, Wisconsin.

You have asked our opinion what requirements must be
met in connection with the publication of an appraised
value of tax delinquent real estate under sec. 75.69 of the
statutes, created by ch. 490, Laws 1947. Specifically, you

desire to know (a) whether the appraised value to be pub
lished may be determined by a committee of the county
board or (b) whether the county board should appoint ap
praisers solely for the purpose of compliance with this stat-
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ute and (c) if so, whether the appraisers so appointed can
be members of a county board committee.

Sec. 75.69 contains no directions as to how the appraised

value is to be fixed. It does not specify by whom the ap

praisal is to be made, the method by which it is to be made,

the qualifications of appraisers nor even by whom they are
to be appointed. So far as we have been able to ascertain
all other provisions of the Wisconsin statutes involving ap

praisals designate the appraisers or provide for the method
of their appointment and their qualifications.-For instance,
under sec. 170.03 the value of strays is to be appraised by
a justice of the peace or a town chairman; under sec. 170.08
the value of lost goods is -to be appraised by a justice of
the peace or a town chairman; under sec. 172.04 the value
of animals running at large is to be appraised by a justice
of the peace; under sec. 173.01 the extent of damage done
by animals is to be appraised by three disinterested free

holders to be appointed by a justice of the peace; under
sec. 203.04 appraisal of damage by fire for insurance pur

poses is more in the nature of an arbitration with one ap
praiser to be appointed by each party; under sec. 266.10
the value of attached property is to be determined by two
disinterested persons appointed by the sheriff; under sec.
272.19 the value of property claimed to be exempt from
execution is to be appraised by two disinterested freehold
ers appointed by the officer making the execution; under
sec. 312.01 the value of the estates of deceased persons is to
be appraised by disinterested persons appointed by the
court; under sec. 316.40 the value of lands to be sold in
probate or administration proceedings may be appraised
by three disinterested freeholders when authorized by the
court; and under sec. 319.28 the estates of wards are to be
appraised by two or more disinterested freeholders ap
pointed by the court.
In view of the fact that the legislature customarily goes

into considerable detail as to the requirements surrounding
an appraisal, the circumstance that in this instance it has
provided no details but has specified merely that "an" ap
praised value should be published would indicate that the
legislature intended to leave the procedure as free from
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restriction as the definition of "an appraised value" will
permit.
In 6 C. J. S. 92 "appraise" is defined to mean "to count;

to estimate value; to value property at what it is worth."
Definitions in ordinary dictionaries are similar. In Funk &
Wagnalls New Standard Dictionary of the English Lan
guage, for instance, "appraise" is defined: "1. To estimate

the money value of; set a price of value on, especially by
authority of law or agreement of interested parties; as to
appraise a stock of goods; 2. To estimate the amount,
quality or worth of; judge." Under these definitions the
legislative words are equivalent to a requirement that there
be published an estimated value of the real estate.

The use of the term "appraise" in a statute probably
carries the implication that the method of determining
value should be fair. See, for instance, the definition of the
term "appraiser" in 6 C. J. S. 92 to the effect that the term

implies disinterestedness. Aside from the requirements that
may be reasonably read into the term-itself, however, the
legislature has not affixed any limitations. Whatever limita
tions may be implied with respect to fairness and disin
terestedness of appraisers must be determined, we believe,
in the light of the legislative purpose of enacting the law.
In view of the provision of sec. 75.69 that any bid of less
than the appraised value shall be rejected, it appears that
the purpose of the statute is to insure that the county or
municipality shall receive a reasonably adequate return for
the property, and that the appraisal is intended more for
the benefit of the public as recipients of the purchase money
than for the benefit of purchasers. In the light of that pur
pose, we do not believe that officials elected or appointed
to represent the county or municipality would be disquali
fied on the ground of interest. The appraisal is apparently
to be made primarily in the interest of the public which
they represent.
We believe that a county might comply with the provi

sions of sec. 75.69 in either of two ways which you have
suggested: (a) By making the appraisal of lands to be sold
under sec. 75.69 a duty of one of the committees to be ap
pointed under sec. 59.06 of the statutes or (b) by appoint
ing third persons as appraisers. If the latter course were
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followed, we do not believe that county board members
could be appointed because of'the proscription contained
in sec. 66.11 (2) of the statutes, at least if it were con
templated that the appraisers were to be compensated. That
section provides that except as expressly authorized by stat
ute "no member of a * * * county board * * * shall, during
the term for which he is elected, be eligible for any office
or position * * * the selection to which is vested in, such
board." The above provision has been construed in many
opinions of this office. See for instance XXVII Op. Atty.
Gen. 9 in which the opinion is given that a county board
may not hire one of its members to work on collection of
delinquent taxes. Many other situations governed by the
statute are cited in the same opinion.
In the absence of any other provision, we believe the

duty of designating appraisers would fall to the county
board under the general provisions of section 59.07 (6)
of the statutes.

BL

Corporations—Articles—^The statement of the minimum
amount of capital with which a corporation will commence
business which shall not be less than $500, which sec. 180.02
(1) (dm) provides must be included in the articles of in
corporation, must be stated in dollars. A statement in the
articles that a corporation will commence business with
500 shares of no par stock fully subscribed and paid in
without stating in dollars the actual amount of capital
which will thereby be paid into the corporation, does not
meet the requirements of this subsection.

October 8, 1947.

Fred R. Zimmerman,
Secretary of State.

You advise that you have had presented to you certain
articles of incorporation which provide that the capital
stock of the corporation shall consist of 500 shares of stock
of no par value and that the corporation will commence



458 Opinions of the Attorney General

business with 500 shares of said stock fully subscribed and
paid in without stating in dollars the actual amount of
capital which will thereby be paid into the corporation.
You ask whether this is sufficient to comply with the re

quirements of sec. 180.02 (1) (dm) as created by ch. 575,
Laws 1947, which provides that the persons desiring to
form a corporation shall sign and acknowledge articles con
taining :

"A statement of the minimum amount of capital with
which the corporation will commence business which shall
not be less than $500."

The answer to your question is "No." Prior to the en
actment of ch. 575, Laws 1947, a stock corporation could
not commence to transact business with others until a cer
tain proportion of its capital stock had been subscribed
and actually paid in. Sec. 180.06 (4), Stats. 1945. Likewise,
certain other events connected with the organization and
subsequent functioning of a stock corporation could not
take place until a certain portion of the capital stock had
been subscribed or actually paid in or both. See sees. 180.06
(3) and (5), 180.10, 182.19 (1), Stats. 1945. Chapter 575,
Laws 1947, completely changed the law as it fonnerly stood
by amending sec. 180.06 (4) so as to provide that a stock
corporation can now commence to transact business with
others when the minimum amount of capital with which
the corporation will commence business has been actually
paid in, and by further amending sees. 180.06 (3) and (5)
and 182.19 (1) so as to provide that the various events
therein mentioned could or could not take place until the
minimum amount of capital with which the corporation
will commence business has been fully paid in. Section
180.10 was repealed.

Section 180.02 (1) (dm) was obviously created to pro
vide the mechanics whereby the changes in sees. 180.06
(3), (4) and (5) and 182.19 (1) made by ch. 575, Laws
1947, can be carried into effect (a) by fixing the minimum
amount of capital with which a corporation can commence
business; and (b) by providing a place where the minimum
amount of capital with which each particular corporation
will commence business is definitely stated and where it is
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readily available for all those who may find it necessary to
ascertain this amount. To accomplish the foregoing pur
poses, the minimum amount of capital with which the cor

poration will commence to do business should be stated in
dollars. A statement in the articles that the corporation will
commence business with 500 shares of no par value stock
fully subscribed and paid in will not furnish the informa
tion necessary to comply with the purpose of sec. 180.02
(1) (dm) because it. does not tell how much by way of
money, services or property has actually been paid in on
these shares. See sec. 182.14, Stats. It might be that a con
siderable amount of real value has been paid in for these
shares by way of cash, services or property but it is equally
true that the money, services or property paid in might
amount to very little and could conceivably even be less
than $500.

WET

Marketing and Trade Practices—Unfair Sales Act—^A
gift of an item of merchandise by a wholesaler or retailer
as defined in sec. 100.30, Stats. 1947, when such gift is made
contingent upon the purchase of any other item of mer
chandise, is prohibited.

October 8, 1947.

Joseph E. Tierney,

First Deputy District Attorney,
Milwaukee, Wisconsin.

We have your request for an interpretation of sec. 100.30
(2), (3), Wisconsin statutes, as amended by ch. 323, Laws
1947.

Sec. 100.30 (2) (j). Stats. 1945, provided as follows:

"When one or more items are advertised, offered for sale,
or sold with one or more other items at a combined price,
or are advertised, offered as a gift, or given with the sale
of one or more other items, each and all of said items shall
for the purposes of this section be deemed to be advertised,
offered for sale, or sold, and the price of each item named
shall be governed by the provisions of paragraph (a) or
(b) of subsection (2) hereof."
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Sec. 100.30 (3), Stats. 1945, provided as follows:

"Any advertising, offer to sell, or sale of any merchan
dise either by retailers or wholesalers, at less than cost as
defined in this section, with the intent, or effect of inducing
the purchase of other merchandise or of unfairly diverting
trade from a competitor, impairs and prevents fair compe
tition, injures public welfare, and is unfair competition and
contrary to public policy and the policy of this section."

Sec. 2, ch. 323, Laws 1947, is worded as follows:

"100.30 (2) (j) When one or more items are advertised,
offered for sale, * * * sold * * * or * * * offered as a gift, or
given tied in or combined with the sale of one or more
other items, * * * the price of each item * * * shall be * * *
subject to the requirements of subsection (2) (a) or (b)
hereof."

"(3) Any advertising, offer to sell, or sale of any item of
merchandise either by retailers or wholesalers, at less than
cost as defined in this section * * * and any advertising, of
fer to give, or gift of any item of merchandise contingent
upon the sale of any other item of merchandise, with the
intent, or effect of inducing the purchase of other mer
chandise or of unfairly diverting trade from a competitor,
impairs and prevents fair-competition, injures public wel
fare, and is unfair competition and contrary to public policy
and the policy of this section."

Your question is whether the amendments set forth above
now make it a violation for a merchant to give away mer
chandise in combination with other merchandise which is
sold to the purchaser. In other words, we assume that the
gift is contingent upon the sale.

On April 8,1947, the supreme court in State ex ret. Heath
V. Tankar Gas, Inc., 250 Wis. 218, 26 N. W. 2d 647 con
sidered sec. 100.30 as it stood before the amendment re

ferred to above. The court concluded that sec. 100.30 (2)
(j) did not require that each item of merchandise offered
for sale had to be offered at a price which would conform
to the formula set forth in subsec. (2) (a). The court held
that the total price for which merchandise was sold at the
combined price, or the sale of merchandise with a gift
added, must measure up to the aggregate cost of the goods
as determined by the statutory formula.
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The court stressed the fact that in sec. 100.30 (3) the
term "item" was not used and the reference in the 1945

statutes was to the sale of any merchandise. 250 Wis.
218, 222.
Ch. 323, Laws 1947 amends sec. 100.30 (3) by adding the

words "item of" in the first line and then adds the following
language: "And any advertising, offer to give, or gift of
any item of merchandise contingent upon the sale of any
other item of merchandise." It is apparent that the words
"item of" were deliberately inserted before the word "mer
chandise." It is also quite apparent that subsec. (3) now
specifically refers to gifts of any item of merchandise con
tingent upon the sale of another item of merchandise. Sec.
100.30 (2) (j) as amended by ch. 323, Laws 1947, now
provides that each item "given tied in or combined with
the sale" of one or more other items shall be subject to the
price requirements of subsec. (2) (a) or (b).
On the face of it, it is apparent that the legislature was

aiming at the result reached in the Ta/nkar case. We have
traced the legislative history of the revision and we will
outline it herewith:

1. On March 25,1947, Bill No. 407, S. was introduced.
This amended sees. 100.21 and 100.30 (4). The first sec

tion referred to has nothing to do with our problem and
the amendment to subsec. (4) of sec. 100.30 was only for
the purpose of increasing the penalties for violation.

2. On April 8, 1947, the supreme court handed down the
opinion in the Tankar case.

3. On April 16, 1947, a request was received by the leg
islative reference library for an amendment of Bill 407, S.
The draftsman's notes contain the following comment: "To
take care of State v. Tankar Gas Company (April 8,1947)."

His notes also contain the following comment: "Provide:
(1) Violation to offer as gift contingent upon purchase; (2)
Each item in combination when priced separately must sell
6% over cost."

4. On April 17, a proposed draft of amendment 1, S. was
delivered and on the same day offered by Senator Busby.
The amendment made no changes whatever in the original
Bill No. 407, S. but rather added amendments of subsecs.
(2) (j) and (3) of sec. 100.30.
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5. On April 23, 1947, substitute amendment No. 1, S. to
Bill 407, S. was offered by the committee on labor and

management. This substitute amendment made some
changes in the revision of subsec. (4) of sec. 100.30, but
only to the extent of reducing the amount of the fines to

be levied for violations. The substitute amendment was

identical with the first amendment insofar as subsec. (2)
(j) is concerned. However, the substitute amendment added

language to subsec. (3) which was not contained in amend
ment 1, S. This briefly is the history of the amendment of
the statute.

There is no question what the legislature intended to do.
The only question is whether they used apt language to ac
complish the purpose. Considering the amendment of

subsec. (2) (j) of 100.30 alone, one might conclude that
the changes made were not sufficient to escape the inter
pretation made by the court in the Tankar case. However,
when we consider the amendment to subsec. (3) of sec.
100.30 there can be little doubt that the legislature was aim
ing squarely at gifts of any items of merchandise contin

gent upon the sale of some other item of merchandise. Such
contingent gifts are now defined as unfair competition and
contrary to the policy of this statute.

The legislature certainly intended to do something or it
would not have gone to the lengths it did in amending this
statute. If the language actually used will permit of an in
terpretation that will effectuate the clearly apparent legis
lative intent, we are justified in adopting such construction.
As we have pointed out above, the language of subsec. (2)
(j) is not such as unmistakably prohibits gifts. We must
consider, however, that the legislature perhaps did not in
tend to prohibit an outright gift of merchandise, but sought
only to prohibit gifts that were tied in, combined with, or
contingent upon sales of other merchandise. For example,
the statute clearly does not prohibit a merchant from giv
ing away a can of corn or a bar of soap if he desires to do
so. We believe it does prohibit, however, the offer of a gift
of a bar of soap contingent upon the customer purchasing
three bars of the same kind or a different kind of soap.
The interpretation set forth above applies to wholesalers

and retailers as defined in subsec. (2) of sec. 100.30. It is
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our conclusion, therefore, that a gift of merchandise con
tingent upon a purchase of other merchandise, is now pro
hibited.

ES

CHminaX Law—Lotteries—^Awarding of prizes to certain
lodge members in attendance at meetings selected by lot
constitutes a lottery in violation of sec. 348.01, Stats.

October 14, 1947.

John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You have requested an opinion as to whether or not the
carrying out of the following plan would constitute a vio
lation of the state gambling laws:

"A Fraternal organization of this city advises that in an
effort to stimulate attendance at lodge meetings, they are
going to have a drawing, at each regular meeting of the
lodge, for a $5 cash prize. Three names will be drawn, and
if any name drawn is that of a person in attendance at the
meeting, he will receive the $5. If the persons whose names
are drawn are not present, the amount of the drawing for
the following week will be increased by the $5.
"The officers of the lodge advise that the $5 fund which

is drawn for each week comes from a fund carried on the
club books as a recreation fund, and is a very large fund
of several thousand dollars, and is created through profits
of the operation of the dance hall, bars, bowling alleys, and
elsewhere.
"The persons eligible to participate in the drawing each

meeting night actually pay nothing for eligibility to have
their name drawn, or for the prize, nor is any part of the
prize money made up from any solicitation of the members
for refreshments, nor is it taken out of their dues, but,
rather, is an appropriation from the social fund, as above
described, of $5 each time the lodge meets."

Lotteries are expressly forbidden by sec. 348.01, Stats.,
and art. IV, sec. 24 of the Wisconsin constitution forbids
the legislature from authorizing the same.
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In the case of State ex rel. Cowie v. La Crosse Theaters

Co., (1939) 232 Wis. 153, the supreme court held that a

lottery involved three elements—a prize, chance and a con
sideration. In our opinion all three are present in the
scheme you have presented. The prize and chance elements
are obvious at first glance. The consideration is the dues
that are paid which permit a person to be a member and
so eligible to attend meetings and receive a prize, regard
less of the fact that he pays nothing at the meeting itself
and that the prize is taken from "social funds" and not
directly from the dues. The "social fund" exists because of

the organization which is comprised of individual members,
all of whom have given consideration for their membership
previously. According to the case of State ex rel. Regez v.
Blumer, (1940) 236 Wis. 129, the consideration element in
a lottery may consist in a disadvantage to one party or an
advantage to the other. It is certainly beneficial to an or
ganization to have a large number of its members in at
tendance at meetings. This alone is sufficient consideration
under the law. We are hardly in a position to say whether
or not the attendance at the meetings is disadvantageous to
the members, although, if it is necessary to offer a prize
to increase the attendance it is obvious that a number of
the members so feel.

The plan presented could be developed into a lottery of
dangerous proportions by opening the membership of the
club, lowering the dues and increasing the prize until the
organization would become no more than a lottery.
The size of the prize and the entire nature of the plan

do not seem to show any intent to flaunt the law, but since
all the three required elements of a lottery are present it
must be classed as such regardless of the sums involved.
This opinion is in accordance with the cases cited as well

as that of Stern v. Miner, (1941) 239 Wis. 41, and a num
ber of somewhat similar opinions previously rendered by
this office.

REB
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Public Welfare Department—Juvenile Court—Commit
ments—Chapter 546, Laws 1947, the youth correction act,
became effective August 23, 1947 which was the day after
publication, despite section 5 of the act which provided that
it was to take effect July 1, 1947. However, sec. 58.62 of
the act specifically provides that sees. 58.68 to 58.98 are
to apply only to violations of law committed after January
1, 1948.

October 15,1947.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked whether on August 22, 1947, commit
ments under sec. 48.07 (1) (b) as amended by ch. 546,
Laws 1947, could be made to the department of public wel
fare or whether the amendment is applicable only to vio
lations of law committed subsequent to January 1, 1948.
Under sec. 48.07 (1) (b) prior to its amendment by ch.

546, Laws 1947, if the court found that a child was de
linquent, neglected or dependent it was authorized to:

"Commit the child to a suitable public institution or to a
suitable child welfare agency licensed by the state depart
ment of public welfare and authorized to care for children
or to place them in suitable family homes. The terms and
duration of such commitments, other than to the Wiscon
sin school for boys or to the Wisconsin school for girls, shall
in each case be fixed by the court, subject to modification
by the court on its own motion or otherwise; provided that
the court upon application before commitment may con
sider the wishes of the parent, guardian or custodian in the
selection of a suitable institution or agency; or"

By ch. 546, Laws 1947, sec. 48.07 (1) (b) was amended
to read:

"Commit the child to * * * the department of public wel
fare, or to a suitable child welfare agency licensed by the
state department of public welfare and authorized to care
for children or to place them in suitable family homes. The
terms and duration of such commitments, other than to the
* * * department of public welfare, shall in each case be
fixed by the court, subject to modification by the court on
its own motion or otherwise; provided that the court upon
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application before commitment may consider the wishes of
the parent, guardian or custodian in the selection of a suit
able institution or agency; or,"

Chapter 546, Laws 1947, known as the youth correction
act, not only amended sec. 48.07 (1) (b) but it also
amended sec. 48.14 and created a number of new sections
of the statutes. Among the newly created sections are sec
tions 58.61 to 58,98. Sec. 58.62 reads:

"The provisions of sections 58.68 to 58.98 apply only
to violations of law committed subsequently to January
1, 1948."

Thus the amendment to sec. 48.07 (1) (b) is not sub
ject to the January 1, 1948 date mentioned above but is gov
erned ostensibly by section 5 of the act which provides that:
"This act will take effect July 1,1947."

However, the act was not published until August 22,
1947. Section 370.05 provides that every law or act which
does not expressly prescribe the time when it takes effect
shall take effect on the day after it is published. While sec
tion 5 of the act expressly provided that it should take ef
fect July 1, 1947, such provision must fail in this case be
cause it could not in any event become effective prior to
publication in view of art. VII, sec. 21, Wisconsin constitu
tion, which provides among other things that no general
law shall be in force until published. The legislative process
is not complete unless and until an enactment has been pub
lished as required by the above constitutional provision as
well as by sec. 14.29 (10) and sec. 35.64, Stats. Goodland v.
Zimmerman, 243 Wis. 459.

It must be concluded therefore that the amendment of
sec. 48.07 (1) (b) by ch. 546, Laws 1947, did not become
effective until the day after publication, August 23, 1947,
and that consequently a juvenile court lacked authority on
August 22, 1947 to make a commitment to the department
of public welfare pursuant to the statute as amended. Such
commitment was subject to the provisions of sec. 48.07 (1)
(b), 1945 Stats.
WHR
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Schools and School Districts—High School—The amend
ment to sec. 40.64 (1), Stats., made by eh. 62, Laws 1947,
requiring a plat of the territory to be included in a pro
posed union free high school district to be submitted to and
approved by the state superintendent of public instruction
before such a district might be created or an election held
for that purpose, applies in cases where proceedings for the
establishment of a union free high school district were com
menced but not completed prior to the effective date of said
act as well as to those commenced on or after said ef
fective date.

October 17, 1947.

John Callahan,
State Superintendent of Public Instruction.

You ask whether the amendment to sec. 40.64 (1), Stats.,
made by ch. 62, Laws 1947, published April 25, 1947, ap
plies in a case where proceedings for the establishment of
a union free high school district as provided in said section
were commenced but were not completed prior to the ef
fective date of said act.

You give us the following facts; Petitions under sec.
40.64, Stats. 1945, were filed in the office of the village clerk
for the village of Rewey, Iowa county, on April 25, 1947
at about 10:30 a.m. Notice of meeting of the municipal
clerks to be held on April 29, 1947 at 2:00 p.m. was deliv
ered to the clerk of the town of Lima, Grant county, on
April 26, 1947 and sent by registered mail to the clerks of
the towns of Mifflin and Linden, Iowa county, and Belmont,
Lafayette county, on April 26, 1947, and were received by
the clerks of the towns of Mifflin and Linden on April 26,
1^47 and by the clerk of the town of Belmont on April 28,
1947. The municipal clerks met on April 29, 1947 at 2:00
p.m. pursuant to said notice and set November 4, 1947 as
the date for holding the election mentioned in sec. 40.64.

Chapter 62, Laws 1947, amended sec. 40.64 (1) so as to
require a plat of the territory to be included in a proposed
union free high school district to be submitted to and ap
proved by the state superintendent of public instruction be
fore such a district might be created or an election be held
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for that purpose. Said subsection now reads (the changes
made by said amendment appearing in italics) as follows:

"A high school district may be established in any contigu
ous compact territory with an assessed valuation of $1,250,-
000 or more, and the flat of the territot'y to he included
in the proposed district approved by the state superin
tendent of public insti-uction. A high school district or a
consolidated free high school district may also be estab
lished in any township comprising only island territory.
The clerks of each governmental subdivision affected by the
establishment of such district shall submit jointly a plat of
the territory proposed to be included therein. No election
shall be held in such territory unless the state superin
tendent of public instruction has approved such plat."

You are advised (1) that sec. 40.64 (1) as amended by
ch. 62, Laws 1947, applies to proceedings commenced un
der sec. 40.64, Stats., and not completed before the effective
date of said ch. 62, Laws 1947, as well as to those com
menced on or after that date; (2) that the requirements im
posed by that subsection as amended must be complied with
in all said proceedings commenced but not completed be
fore the effective date of said ch. 62, Laws 1947, before a
union free high school district can be created or an election
held under the provisions of sec. 40.64. As applied to the
facts in the instant case, this means that the requirements
imposed by sec. 40.64 (1) as amended must be complied
with before the election scheduled for November 4, 1947
can be held or before a union free high school district can
be established as is there proposed.
As already noted, ch. 62, Laws 1947, which amends sec.

40.64 (1), Stats. 1945 was published on April 25, 1947 and
became effective the next day. Sec. 370.05. The language of
the subsection as amended, by its terms applies to proceed
ings already begun as well as those which may be begun in
the future. The application of said subsection as amended
to all proceedings commenced under sec. 40.64, Stats. 1945,
and not completed before April 26, 1947, does not give it a
retrospective or retroactive operation since it simply op
erates on the facts or situation as it exists from and after
the effective date of said subsection as amended. State ex
rel. Sweet v. Cunningham, 88 Wis. 81 at 87; Cox v. Hart,
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260 U. S. 427, 67 L. ed. 332. In the case last cited it is said:
"A statute is not made retroactive merely because it draws
upon antecedent facts for its operation."
The proceedings for the establishment of school districts

are purely statutory. State ex rel. Hermanson v. Callahany
179 Wis. 549 at 554. The legislature may by curative act
remedy an omission or irregularity that may have occurred
in the formation of such districts. State ex Tel. Johnson v.
Union Free H. S. D., 179 Wis. 631 at 632-3. State ex rel
Vandenhouten v. Vanhuse, 120 Wis. 15. By the same token
there is nothing to prevent the legislature from imposing
additional requirements which must be met in establishing
a school district and making them apply to proceedings al
ready commenced and not completed. State v. Gettle, 196
Wis. 1.

WET

District Attorney—Counties—Public Assistwuce—Old/-
age Assistance—^Under sec. 49.26 (3) as amended by sec.
14, ch. 121, Laws 1947, a part-time district attorney is en
titled to retain fee allowed to him by the county court as
attorney for the administrator in probating an old-age pen
sioner's estate but no district attorney is entitled to retain
any fee for filing and prosecuting a claim on behalf of a
county against such an estate. The only collection fee in
such case is 10 per cent but not in excess of $50 which may
be allowed by the court for the district attorney's services
and which must be paid into the county treasury.

October 17, 1947.

A. W. Bayley, Director,
State Department of Public Welfare.

You call our attention to the fact that a question has been
raised as to the proper interpretation of sec. 49.26 (3),
Stats., as amended by sec. 14 of ch. 121, Laws 1947. The
amendment reads:

"DISTRICT ATTORNEY, DUTIES AND FEES. The
district attorney shall take the necessary proceedings and
represent the county in respect to any matters under this
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section. Out of the amount collected on any claim for old-
age assistance, the county court in which the estate is pro
bated may authorize the payment of a collection fee of 10
per cent but not in excess of $50 for the services of the dis
trict attorney which fee shall be paid into the county treas
ury hut any part-time distHct attorney acting as the at
torney for the administrator shall be entitled to retain any
fee allowed to him by the court as attorney for the adminis
trator. No fee shall be * * * allowed to any county employe
for services as estate administrator. The county agency and
the district attorney shall report to the county board at
its November meeting concerning collections made and es
tates pending. The county board may authorize the district
attorney to act for the county generally to collect old-age
assistance liens and claims, and claims for hospitalization,
institutional care and general poor relief. It may authorize
him to compromise the payment of any such claim, with
the approval of such judge, officer or agency or of such com
mittee of the county board as the board designates, but
such compromise shall be made only when the collection of
the full amount would produce undue hardship upon the
debtor, or the debt is uncollectible. Any compromise made
before July 15, 1943 which would be valid if made pursu
ant to these provisions for compromise of claim is hereby
validated."

One of the county old-age assistance administrators who
is a county judge states;

"It has been our practice for the department to file a
claim in an estate. When the estate is settled, the adminis
trator pays the claim to the pension department. The way
this section is drawn, it might be construed that it is the
duty of the district attorney to file this claim and to collect
his commission out of same, regardless of whether or not
it is contested. It seems more reasonable to me that we
should follow our present policy and file the claim, and if it
is uncontested, the administrator pays the pension depart
ment. If, on the other hand, the claim is contested, then
the district attorney should be called in, and he would be
entitled to his commission, but I think this paragraph could
be construed either way."

It is apparent from the present wording of sec. 49.26
(8) that two types of fees are covered. The 10 per cent col
lection fee but not in excess of $50, as was pointed out in
XXXII Op. Atty. Gen. 431, is for the collection or recovery
of amounts payable to the county by virtue of the claim
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which it asserts on behalf of itself and the state and federal
governments and has no relation to the fee that might oth
erwise be allowed to the administrator's or executor's at

torney in the probate of an estate. We do not see that this
provision of the statute is materially different as amended
from what it was at the time the above opinion was writ

ten and no distinction is made between a contested and an
uncontested claim. It is of course discretionary with the
county court as to whether any collection fee is to be al
lowed and in fxing the collection fee it may take into con
sideration the amount of work required in enforcing col
lection although in no case may the allowance exceed the
maximum limitation fixed by the statute.
However, the provision to the effect that any part-time

district attorney acting as an attorney for the administra
tor shall be entitled to retain any fee allowed him by the
court as attorney for the administrator is new and was in
serted in the statute for the purpose of correcting the situa
tion as it existed previously and as was discussed in the
following opinions of this office: XXX Op. Atty. Gen. 275,
XXXI Op. Atty. Gen. 57, XXXIII Op. Atty. Gen. 102,
XXXIV Op. Atty. Gen. 172, in addition to the opinion in
XXXII Op. Atty. Gen. 431 mentioned above.
In filing and prosecuting a claim on behalf of the county

against an estate of an old-age pensioner the district at
torney, whether on a full-time or a part-time basis, is act
ing as attorney for the county and is entitled to no compen
sation or commission over and above his salary. XXX Op.
Atty. Gen. 275.

It is only where the part-time district attorney is acting
as the attorney for the administrator in probating the es
tate that he is entitled to retain a fee allowed for such
services under the amendment to sec. 49.26 (3). The full-
time district attorney is not included in this amendment
and as pointed out in XXXI Op. Atty. Gen. 57 any extra
fees that he might obtain would have to be turned over to
the county.
Thus the only collection fee contemplated by sec. 49.26

(3) is the 10 per cent fee but not to exceed $50 which may
be allowed by the court and which must be paid into the
county treasury in any event. This has nothing to do with
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the fee which may be allowed by the county court to the
part-time district attorney for his services as attorney for
the administrator. The district attorney, whether full-time
or part-time, when acting as attorney for the county in col
lecting a claim against an estate is in the same position as

he is in when performing any other service on behalf of the
county. He takes his office cum onere and is entitled to only
such salary as has been fixed according to law. Also it is
clear that as between the county pension department and
the district attorney it is the duty of the district attorney
to file and prosecute the claim, since the statute provides
that: "The district attorney shall take the necessary pro
ceedings and represent the county in respect to any mat
ters under this section."

It may well be that conflicts of interest will arise in many
instances where the part-time district attorney is acting
as attorney for the administrator and is at the same time
representing the county in prosecuting a claim against the
estate, to say nothing of the conflict which arises where
the allowance for the attorney's fee for representing the
administrator will result in reduction of the money avail
able for paying the county's claim. These are matters, how
ever, which fall outside the scope of this opinion and it is

not our purpose here to indicate in any detail how these
conflicts are to be resolved.

The legislature in any event has authorized the part-
time district attorney to receive a fee allowed him by the
county court for his services in representing the adminis

trator despite his duty to prosecute the county's claim and
it must be presumed that both the district attorney and the
county judge will properly perform their respective duties
in good faith and that a district attorney will have the
good grace not to take any part in the fixing of his fee as
attorney for the administrator where the allowance of such
fee will be at the expense of the county's claim and that he
will also have the good grace to withdraw as attorney for
the administrator when it is apparent that as such attorney
it will be his duty to actively contest the claim which he
has filed for the county.
WHR
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Soldiers, Sailors and Marines—Grand Army Home—
Maintenance Payments—Ch. 347, sec. 3, Laws 1931, does
not exempt members of Grand Army Home for Veterans
at King, Wisconsin, admitted prior to 1931, from payment
of appropriate portion of their income for maintenance as
provided by sec. 45.37 (2) (g).

October 17, 1947.

Leo B. Levenick, Director,
Wisconsin Department of Veterans Affairs.

You have made inquiry as to whether a resident of the
Grand Army Home at King, Wisconsin admitted prior to
June 1, 1931 is required by sec. 45.37 (2) (g) to pay to the
home in addition to 20 per cent of his income any amount
over $500 per year. You state that this member claims ex
emption under the provisions of ch. 347, sec. 3, Laws 1931,
since this section exempts members of the home admitted
prior to 1931 from certain requirements for admission.
In order to write an answer to your question, it is neces

sary to examine the requirements for admission as they
existed immediately prior to 1931 and the changes that have
been made to the present time.
The Grand Army Home at King, Wisconsin was origi

nally founded by the Grand Army of the Republic, Depart
ment of Wisconsin, as a private charitable institution a
few years after the Civil War. The institution was in debt
and apparently the Grand Army was unable to furnish suf
ficient financial assistance to it. The state took over the
home and paid its debts in 1887, and has been supporting
it by state bounty up to the present time. The state exer
cised only a nominal control over the affairs of the home un
til relatively recent years, allowing the Grand Army of
the Republic, Department of Wisconsin, to be the actual
governing body. See XXXVI Op. Atty. Gen. 16.
The law as it existed in 1929 provided that indigent vet

erans, their mothers, wives and widows were entitled to
the benefits of the maintenance appropriation for members
of the home. However, it did not limit members of the home
to indigents. The class of persons eligible were veterans of
the various wars, their mothers, wives and widows, but no



474 Opinions of the Attorney General

attempt was made to further define the same. See sec. 45.07,
R. S. 1929.

You inform us that prior to the passage of eh. 347, Laws
1931, which is set forth below, the regulations of the home
required applicants for admission to agree to the following:

"Applicants for admission must voluntarily agree to
pay over to the home such money as the rules of the home
require, which are as follows: On an income of %12 per
month $15 per month shall be paid. Other members 20%
of income. Such assessments shall become due and payable
as soon as the income is received."

The supreme court held prior to this time that the gov
erning body of the veterans home had "the right to pre
scribe reasonable rules governing the admission of inmates
and also have the right to prescribe like rules pertaining
to their discharge." See Smith v. Board of Trustees (1909)
138 Wis. 628, 634. There can be no question that this regu
lation was a proper one, in the absence of statutory direc
tion, by the rule above stated, and also because of the fact
that there was no money provided for the support and
maintenance of non-indigent members.

Chapter 317, Laws 1931, was more definite and certain
than the previous law had been regarding the exact defini
tions of the various classes. For example, it required that
the veterans must have served at least 70 days and be over
50 years of age unless service was terminated by physical
disability incurred in line of duty; veterans under 50 years
of age could be admitted if unable to secure adequate care
from the federal government; and wives of veterans must
have lived continuously with their husbands not less than
10 years before making application. There were a number
of other changes of like nature which are not material to
the instant case except that they were similar changes in
the conditions for admission of classes of persons to the
home.

Section 2 and Section 3, eh. 347, Laws 1931, read as
follows:

Section 2. * * *

(g) "No person of any of the classes specified in para
graphs (a) to (f) shall be admitted to the Grand Army
Home for Veterans unless he shall have presented satis-
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factory proof of ten years' continuous residence in this
state immediately preceding the application for admission,
nor unless he shall pay twenty per cent of his income from
any source or at the option of the commandant all of his
income in excess of four hundred dollars into the general
fund for the maintenance and operation of the home; pro
vided, that a wife of a veteran may, in addition, retain for
personal use, annually, one hundred dollars independent
income; provided further, that the advisory board may in
its discretion remit such sums as they deem necessary for
the care of the minor dependents of a member.

n* « «

Section 3. "The changes in the conditions for admission
to the Grand Army Home for Veterans made in this act
shall not affect the rights of any member who was admitted
to the home prior to June 1, 1931."

The next change in statutes applicable to the instant
case took place in the passage of ch. 72, Laws 1943. This
law amended sec. 45.37 (2) (g) to require that no person
would be admitted "unless he shall pay 20 per cent of his
gross income and all of his income from any source in
excess of $500 per year into the general fund for the main
tenance and operation of the home." This law was amended
in minor respects and now requires that an applicant shall

not be admitted "unless he shall pay 20 per cent of his in
come and all of his income from any source in excess of
$500 per year into the general fund for the maintenance
and operation of the home."
In none of the amendments subsequent to ch. 347, Laws

1931, was there any exemption of members as set forth
therein in sec. 3, quoted above. This exemption excludes
members admitted prior to June 1, 1931 from the "changes
in the conditions for admission to the Grand Army Home
for Veterans made in this act." In using the words "in this
act" the legislature confined itself to ch. 347, Laws 1931.
Furthermore, it could not by its own action prevent itself
at a later time from changing its own law. There is no legal
consideration running from the members of the home to
the state. While the state has assumed what it feels to be

its moral duty toward its veterans in establishing and main
taining the home, there is nothing to prevent it from dras
tically changing the requirements for admission of resi-
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dents or even discontinuing the home altogether. For that

reason the terms of admission at the time a member is ac

cepted do not constitute a continuing contract with the

state unless the law specifically exempts a member from

conditions later imposed. There was no such exemption

granted in the 1943 change which required payment of all

income over $500.

It should also be pointed out that this member had no

rights actually affected by the 1981 law since you inform

us that the veteran at no time paid more than 20 per cent
of his income, due to the fact that he either had no income

in excess of $400 at that time or because the commandant
of the home did not exercise the option granted him in the
1931 law.

The word "admission" in the laws governing the home
has been loosely used, since in the requirements of mone
tary payments it obviously means that the applicant must

agree to make the payments and also must continue to agree
and to make the payments throughout his membership in
the home. This differs from a requirement for admission
in the sense of "eligibility" which deals purely with the
fact as to whether or not the applicant belongs to a certain
class of persons, as defined in the act.

It can easily be understood that in exempting the mem
bers of the home prior to June 1, 1931 from the more strict
entrance requirements of the 1931 law, the legislature
meant to protect the aged and feeble members of the home
from being expelled and having the difficulty of seeking
other refuge as well as of going to the trouble of seeking
to establish the proofs necessary as to their membership in
an eligible class of persons. We cannot, however, conceive
of any reason why the legislature should intend to exempt
any member from paying his or her amount for care and

support that any other member is required to pay, merely
because one had gained entrance to the home at a prior
date. If this were true, it would be possible to require a
veteran of the Civil War, who belongs to the most pre
ferred class of persons eligible for entrance, to pay more
for his own maintenance than a member of a class having
the lowest priority. In the absence of specific language of
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the legislature so stating, this position is not believed to be
tenable.

For the reasons stated above it is our opinion that a
member of the home admitted prior to 1931 is not exempted
from paying any amounts of his income required by stat
utes subsequent to that time.
REB

Soldiers, Sailors and Marines—Grand Army Homo—Pen
sions—State Employes—Pensions of state employes re
ceived by members of the Grand Army Home for Veterans
must be calculated as income in determining the support
payment required by sec. 45.37 (2) (g), Stats. Section
42.70 affords no exemption.

October 17, 1947.

W. H. ZUEHLKE, President,
Board of Managers,

Grand Army Home for Veterans,
King, Wisconsin.

You have requested an opinion as to whether the pen
sion of a member of the Grand Army Home for Veterans
at King, Wisconsin received from the state of Wisconsin
is subject to the personal maintenance payments required
by sec. 45.37 (2) (g). This statute provides as follows:

"No person of any of the classes specified in paragraphs
(a) to (f) shall be admitted to the Grand Army Home for
Veterans until he shall have presented satisfactory proof
of 10 years' continuous residence in this state immediately
preceding the application for admission, nor unless he
shall pay 20 per cent of his income and all of his income
from any source in excess of $500 per year into the general
fund for the maintenance and operation of the home; ex
cept that the net income of such person after applying such
20 per cent deduction shall not be less than $20. Complete
medical care and personal maintenance will be furnished
all members under the policy of the Wisconsin department
of veterans affairs. 'Income' as used in this section shall
not include wages, salary or payment to a member as an
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employe of the home. The department shall allow a wife
of a member to retain for personal use annually a sum not
to exceed $100 independent income, and may remit such
monthly sums as it deems necessary for the care of the
minor dependents of a member. Veterans whose services
are not credited to Wisconsin and who are otherwise quali
fied may be admitted upon producing satisfactory proof
of at least 15 years' continuous residence in this state im
mediately preceding date of application."

You point out that some doubt has arisen due to the pro
tection afforded pensions of state employes under sec. 42.70,
which reads as follows:

"Exemption of funds and benefits from taxation, execu
tion and assignment. All moneys and assets of the state
employes' retirement system and all benefits and allow
ances, and every portion thereof, both before and after
payment to any beneficiary or estate granted under the
state employes' retirement system shall be exempt from
any state, county or municipal tax, and from attachment
or garnishment process, and shall not be seized, taken, de
tained or levied upon by virtue of any execution, or any
process or proceeding or judgment whatsoever issued out
of or by any court of this state for the payment in whole
or in part of any debt, claim, damage, demand or judg
ment against any member, annuitant or beneficiary of the
state employes' retirement system, and no such member,
annuitant or beneficiary shall have any right to assign his
benefit or allowance, or any part thereof, provided that:
* * *>f c >

This question does not appear to have been passed upon in
this state but has come up in other jurisdictions. Several
cases in point on the subject concern instances where the
governing board of the home had made regulations for pay
ments from pensions mentioning them specifically. See
Loser v. Board of Managers, (1892) 92 Mich. 633, Ball v.
Evans (1896) 98 Iowa 708, Howell v. Sheldon, (1908) 82
Nebraska 72. These cases held that the managing authority
of the state veterans homes had the right to make reason
able regulations and that a rule requiring payments from
pensions was a reasonable one. The pensions in question
had similar exemptions to those set forth above in sec.
42.70. The reasoning in these cases is well expressed by the
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court in the case of Ball v. Evans, supra, p. 714-715, in the
following language:

"* * * The legislature, not standing upon its legal obli
gations, but prompted by feelings both patriotic and hu
mane, has voluntarily undertaken to provide for the care
and support of this class of citizens. The support offered by
the state, and given at the home, is a gratuity, and not
based upon any legal duty or contractual relations between
the state, on the one hand, and the inmates of this home,
on the other; hence it follows that the power which C9n-
fers the benefaction may, by itself or its agents, determine
what the benefaction shall be, and the circumstances which
must exist in order to entitle one to share the state's bounty.
It has said that if you enter the home, and if you have an
income, from pension or otherwise, which will in part sup
port you, you shall agree to and shall contribute from it
towards your support. This deprives the soldier of no
rights. When he makes his application for admission to
the home, he knows what the rules require. He then un
derstands the conditions under which he may be a sharer
in the bounty of the state. The support in the home being
a gift upon the part of the state, it or its agents may make
the enjoyment of the benefaction dependent upon any rea
sonable conditions. No one is compelled to accept the con
ditions and become an inmate of the home. One may de
cline, and remain outside. If, however, he sees fit, after
knowing of the conditions and agreeing to them, to become
an inmate of the home, he is in duty bound to obey the
rules; and, if he fails or refuses so to do, he is in no situa
tion to complain if he be honorably discharged from the
home. When we have in mind the purpose of the legislature,
and the fact that deserving, diseased and disabled soldiers
are constantly seeking admission to the home, and must
be refused for want of room,—^men who are unable to
support themselves,—it would seem that the rules com
plained of are just and humane, and in accordance with
the spirit of the act creating the institution. In view of what
we have said, there is no force in the claim that, since all
soldiers do not receive the same amount of pension, more
is taken from one for his support than from another. Every
inmate surrenders just what he voluntarily agreed to when
he entered the home."

The question here posed is slightly different in that a
statute prescribed for the maintenance pajrments and it
makes no specific mention of pensions. However, this of
fice has previously construed "income" as used in this law
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as meaning "means of support derived from any source"
including pensions, in a letter to you dated April 10, 1939.
See XXVIII Op. Atty. Gen. 232. Had the legislature meant
to exempt pensions from the operation of sec. 45.37 (2)
(g) it would certainly seem that specific mention of them
would have been made by this time, especially in view of
the fact that one of the few sources of income of individual

members of the home is payments from the federal govern
ment, either pensions or payments for service connected
disability, which are subject to exemptions similar to those
stated in sec. 42.70. We understand that since the founding
of the home members have made partial payments from
their federal pensions or disability allowances. These were
required by a regulation of the home at first, and, since
1931, by statute.

This fact, we believe, is an important factor in determin
ing the answer to your question since it is a rule of statu
tory construction in this state that the practical long-
continued construction given to a statute by those entrusted
with its administration is of great weight and is often times
decisive in determining its meaning. See State v. Johnson
(1925) 186 Wis. 59, Green v. Clark, (1940) 235 Wis. 628.

It is our conclusion, therefore, that while it is true that
under the law a state pension is afforded the protection as
indicated in sec. 42.70 above and that the Grand Army
Home for Veterans would stand in no better position than
any other creditor, nevertheless, the amount of state pen
sion a member receives must be used to determine the
amount he is required to pay as a condition to his residence
in the home.

REB
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Counties—Salanes and Wages—Statutes—Repealing Act
—County boards may change the salary of a county official
under sec. 59.15 (1) (c), Stats., at any meeting held prior
to the effective date of its repeal by ch. 483, Laws 1947.
Such action by a county board may continue in effect af

ter the repeal of the enabling act.

October 17, 1947.

Walter T. Norlin,

District Attorney,
Washburn, Wisconsin.

You have asked whether, under sec. 59.15 (1) (c) of the
statutes which is repealed as of December 31, 1947 by ch.
483, Laws 1947, the county board may increase the salary
of a county official in November, 1947, to be effective for
the remainder of his term of office which continues after
December 31, 1947.

Sec. 59.15 (1) (c) reads:

"For the duration of the present war and for 6 months
after the termination thereof as proclaimed by Congress
or the President, the county board may, during the term of
office of any county officer, change the basic salary or com
pensation for such county officer in such amount as the
county board may determine will adjust the basic salary
to fit any changes in the cost of living during the emer
gency, notwithstanding any other provision of law to-the
contrary."

You have raised two questions in connectiori with the
above statute and the act by which it is repealed. The first
is whether sec. 59.15 (1) (c) is not repealed by the opera
tion of its own terms as of June 30, 1947, because of the
president's proclamation terminating hostilities on Decem
ber 31, 1946. The second question is whether the repeal of
the statutory section above quoted has the effect of termi
nating acts of the county board authorized thereby, or
whether the effect of those acts may continue beyond the
expiration date of the enabling statute.
We do not believe that sec. 59.15 (1) (c) became inef

fective on June 30, 1947 by reason of the presidential proc
lamation of December 31, 1946. (See Proclamation 2714,
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12 Fed. Reg. 1) The words of the statute do not make it

terminable 6 months after the end of the ivar, so as to leave
it open for a court to determine when the war ceased. It

made the duration of the provision dependent upon the ter
mination of the war "as proclaimed by Congress or the
President." So far as we know, neither congress nor the
president has yet proclaimed the termination of the war.
The presidential proclamation No. 2714, 12 Fed. Reg. 1,
which was filed December 31, 1946, specifically recognized
that "a state of war still exists" but declared that the

president found it to be in the public interest to declare
"that hostilities have terminated." That the president in
tended the proclamation to operate as something different
from a declaration of a termination of the war is evidenced

by the fact that he expressly recited in the same document
that a state of war still exists. This was apparently the
opinion of the legislature of this state, because if the law
had expired of its own terms it would seem to have been
unnecessary to repeal it expressly by ch. 483, Laws 1947.
It is our opinion, therefore, that sec. 59.15 (1) (c) con
tinues in full effect until the tennination date set by our
legislature in ch. 483, Laws 1947, i.e., December 31, 1947.
We are also of the opinion that the repeal of the law as

of December 31, 1947 will not operate to terminate the
effect of any otherwise valid action taken in pursuance of
it. The general rule is stated in 59 C. J. 1186, §722, to be:

"♦ * * the repeal of a statute will not operate to impair
rights vested under it, or to revive rights lost or taken away
under the repealed statute, or to affect acts performed or
suits commenced, prosecuted, and concluded under the
former law. * * *"

It is again said at 59 G. J. 1190, §727:

"* * * Acts done and suits concluded by final judgment
before the repeal are not affected by the repeal of statutes
relating to them; nor does a suit pending to enforce a vested
right abate upon a repeal of the statute under which the
right accrued * *

The rule was illustrated in In re Opinion of the Justices,
(1938) (N. H.) 198 Atl. 249, 250, where it was said:
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"The repeal of a statute renders it thenceforth inopera
tive, but it does not undo or set aside the consequences of
its operation while in force, unless such a result is directed
by express language or necessary implication. ♦ ♦ ♦"

See, also, Foster v. Rowe, (1906) 128 Wis. 326, 107 N. W.
635 in which it was held that where a board of commission
ers of equalization had fully performed certain acts before
the repeal of the statute under which the functions were
performed, its action was effective despite the repeal.

It is our opinion that any action validly taken by a county
board under sec. 59.15 (1) (c) of the statutes prior to
December 31, 1047 will continue in effect until otherwise
terminated by operation of law.
BL

Municipal Court—Clerk—Sheriffs—D eputy Sheriff—
Public Officers—Compatibility—Duties of clerk of munici
pal court of city of Oshkosh and Winnebago county as de
fined by ch. 43, sec. 20, Laws 1935, incompatible with those
of deputy sheriff set forth in sec. 59.24, Stats.

October 18, 1947.
John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You have made inquiry as to whether the clerk of the
municipal court for the city of Oshkosh and county of Win
nebago is eligible to be a deputy sheriff of Winnebago
county.

While there appears to be no direct statutory prohibition
against one person holding two of these offices, it is, how
ever, a well established rule of common law that the same
person may not hold two offices which are incompatible. In
compatible means not simply a physical impossibility to dis
charge the duties of both offices at the same time, but is an
inconsistency in the functions of the two offices, as where
one is subordinate to the other, or where contrariety and
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antagonism would result in the attempt by one person to
discharge faithfully the duties of both. See McQuillan on
Municipal Corporations, §469, Vol. 2, pp. 142-143, 37 Am.
Jur. 866-867.

This rule has been adopted and is the law of this state.
See State ex rel. Knox v. Hadley, (1858) 7 Wis. 700, State
V. Jones, (1907) 130 Wis. 572, also XXIX Op. Atty.
Gen. 247.

The municipal court of the city of Oshkosh and county
of Winnebago exists under the provisions of ch. 43, Laws
1935. Sec. 20 provides for the appointment of a clerk by
the judge of the court and sets forth his duties which in
clude the issuing of all processes except summons in civil
actions, the taxation of costs, the taking of bail from per
sons arrested when the court is not in session, and the ex
amination under oath of all persons applying for war
rants. See sec. 20 (2). The general powers of deputy sher
iffs are set forth in sec. 59.24. Ch. 48, sec. 23, Laws 1935,
provides that the "sheriffs of Winnebago county * * * shall
be officers of said court and may serve its processes and
carry into effect its lawful orders and judgments."

It can readily be seen from the above that if the clerk
of the court were also a deputy sheriff he might well be
dealing with himself in his subordinate capacity as an of
ficer of the court as provided by sec. 23 above. For example,
it is conceivable that he as clerk could direct himself to
serve processes as a deputy sheriff, or to set the bail for a
person whom he has arrested.

It is our opinion therefore, that the two offices are in
compatible and cannot be held by the same person.
REB
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Appropriations and Expenditures—Grain and Ware-
house Commission—Expenses for convention of National
Association of State Warehouse Departments at Superior,
Wisconsin, held not authorized by sec. 126.44.

October 18, 1947.

E. W. Hichardson,
Grain and Warehouse Commission,

Superior, Wisconsin.

You have made inquiry as to whether the grain and ware
house commission may make expenditures for the rental
of a convention hall, luncheon for delegates, a boat trip
around the harbor at Superior to view the elevators and
shipping facilities, and for the hire of automobiles incident
to the transportation of delegates at the National Associa
tion of State Warehouse Departments convention at Su
perior.

The laws of this state allow the state warehouse commis

sion to make certain expenditures. This authority is em
bodied in sec. 126.44 which reads as follows:

"Monthly expense report; audit thereof. The commission
shall file with the secretary of state on the first of each
month a correct, detailed statement of all expenses incurred
by it during the preceding month. The commission may pay
additional compensation to employes who are required to
work in excess of the regular hours of employment. The
commission may expend, above its legal obligations, not
to exceed $4,000 annually, to promote the grain trade or
market in any city which has a public warehouse. Such
statement shall contain the names and post-office addresses
of all claimants, together with the amount due each; and
the secretary of state shall audit said accounts."

The legislature has made appropriations from time to
time for certain specific conventions and if these are for
public purpose which is state wide, they have been held to
be valid. See State ex rel. American Legion 19Jtl Conv.
Corp. V. Smith, (1940) 235 Wis. 443. A somewhat different
problem is presented in your case. Here we are only deal
ing with the question as to whether the expenditures con
templated "promote the grain trade or market," since the
appropriation is so restricted.
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A convention of the National Association of State Ware

house Departments, while it would no doubt result in the

exchange of valuable information, is only of direct benefit
to the warehouse commission itself and not to the grain
trade and market. It is, of course, conceivable that there
might be some advantage indirectly derived at some future
time which would benefit the "grain trade or market," but
since this, at best, lies in the realm of remote possibility, we
do not believe that the statute can be so construed.

The validity of an appropriation of this sort depends
upon its being for a public and state wide purpose. Such
benefits may not lie in the field of "conjecture and specula
tion." See State ex rel. American Legion lOJf.! Conv. Corp.
V. Smith, supra, p. 463. Therefore, the statute itself would
be illegal if it allowed expenditures of funds for remote
benefits.

It is our opinion therefore that the proposed expenditure
may not be made.

REB

Motor Carriers—Municipalities—Municipality renting
motor truck without driver held to be a private motor car
rier under definitions provided by sec. 194.01 (5), (11) and
(14). Persons furnishing truck and driver for municipality
held to be contract motor carriers. Sec. 194.05 (1) does
not provide exceptions in above cases.

October 18, 1947.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You have requested an opinion as to whether vehicles
employed on a time basis in the manner listed below, where
public authorities have complete control and direction of
the operation, are exempt from ch. 194, the motor vehicle
transportation act:

1. If a municipality rents a truck by the hour with gas,
oil, maintenance, etc. furnished by the owner but with no
driver furnished.
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2. If a municipality rents a truck by the hour with gas,
oil, maintenance, etc. furnished by the owner and with
driver also furnished by the owner.

3. If a municipality hires a driver with a truck, when
the driver owns the vehicle and is paid on a time basis,
usually at an hourly rate. Compensation includes wages
and rental of the truck.

4. Same conditions as question 3, except that wages and
truck rental are paid as separate items.

Sec. 194.05 (1) of the statutes formerly read as follows:
"This chapter shall not apply to motor vehicles owned or
operated by the United States, any state, or any political
subdivision thereof." The words "or operated" were deleted

in 1939. As this section now stands the words are clear

and unequivocal. The vehicle must be owned by the United
States, any state, or any political subdivision thereof to
come under the specific exemption of sec. 194.05 (1).
The question remains, however, as to whether a munici

pality under any other condition you have named is a pri
vate motor carrier, in which case the owner of the truck
would be a lessor, or whether the owner of the truck is a
contract motor carrier and the municipality not a carrier
at all. The several classes of carriers are defined in sec.

194.01 as follows:

"(5) 'Common motor carrier' means any person who
holds himself out to the public as willing to undertake for
hire to transport by motor vehicle between fixed termini
or over a regular route upon the public highways, pas
sengers or property other than live stock, fluid milk or
other farm products or farm supplies transported to or
from farms. The transportation of passengers in taxicab
service shall not be construed as being that of a common
motor carrier.

"(11) 'Contract motor carrier' means any person en
gaged in the transportation by motor vehicle of property
for hire and not included in the term 'common motor car
rier of property.'
"(14) 'Private motor carrier' means any person except

a common or contract motor carrier engaged in the trans
portation of property by motor vehicle other than an auto
mobile or two-wheeled trailer used therewith, upon the pub
lic highways."
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It should be noted here that the statutes contemplate the

fact that a truck owner may lease his vehicle without driver
to another who operates it as a private motor carrier. See
sec. 194.44 (2). This section allows either the owner, or
lessee to secure a private motor carrier permit for op
eration.

In the first question you have asked, it seems clear that
where the truck is furnished by the owner, together with
gas, oil and maintenance, the municipality is a private mo
tor carrier and the owner is a lessor, as contemplated by
sec. 194.44 (2). The furnishing of the gas, oil and main
tenance is a mere incidental and of no effect so far as the

legal status of the parties in relation to each other is con
cerned.

The last three questions involve almost the same factual
situations. The driver is furnished with the vehicle.
Whether he is the actual owner or not is not material. It is
also of no consequence in what manner the compensation is
paid, whether in a lump sum for truck and driver or broken
down into separate items. These are mere matters of book
keeping and do not go into the essence of the legal relation
ship between the parties.
In each case the owner of the truck is a "contract motor

carrier." He is engaged in the transportation of property
for hire. The owner either personally or by his employe is
engaged in actually driving the vehicle and in so doing
transports the property. This is distinguished from the case
of a lessee of a vehicle who transports the property in a
leased vehicle of another. In the case of Standard Oil Co. v.
Public Service Comm. (1935) 217 Wis. 563 the court held
that ah agent of a company on contract to operate a bulk
oil station and furnishing a truck chassis exclusively for
the company's business in the operation of the bulk oil sta
tion was an agent of the company and not a carrier of any
sort. The company was held to be a private carrier.

This case can be distinguished on the facts involved. An
examination of the briefs filed in this case discloses that
the company stressed the fact that under the terms of its
contract with the owner of the vehicle, the relationship of
principal and agent was fully established. He conducted
the business of the company as their representative. Con-
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tracts with these terms appear to have been a standard
practice among oil companies, the purpose of such arrange
ment being that ownership of the truck by the employe
would insure its maintenance and upkeep. The agents re
ceive sufficient compensation to allow them to purchase
the truck chassis. It should also be pointed out that in the
decision in this case, p. 568, the court pointed out that the
owner of the truck was engaged, among other things, in
selling and delivering the principal's goods. In other words
transportation was not the only thing involved. It should
be pointed out also, that under the contract it was impos
sible for the employe to use the vehicle to transport for
either himself personally or for others, so he was neither
a private motor carrier nor was he competing in the con
tract carrier class.

Unfortunately, the law does not distinguish between con
tract motor carriers who engage in the business in an in
cidental manner and perhaps for only a few jobs per year
and those who make the business a full-time occupation.
Consequently, we cannot make an exception in the cases you
have set forth, as all elements of a contract for the trans
portation of property for hire are present.
REB

Pensions—Policemen—Firemen—Wisconsin Retirement
Fund—Interpretation of chapters 206 and 556, Laws 1947,
as they apply to policemen and firemen outside of cities of
the first class.

October 21, 1947.

Frederick N. MacMillin,

Executive Director,

Wisconsin Retirement Fund.

As a result of the enactment of ch. 206, Laws 1947, it will
be necessary for you to make preparations for the imple
mentation of the provisions of the act as modified by ch.
556, Laws 1947. You request our opinion as to whether the
following statements comprise a correct interpretation of
the effect of these enactments insofar as policemen and fire
men are concerned:



490 Opinions op the Attorney General

(1) In cities of the second and third class, and in villages
to which sec. 61.65 is applicable, which elected to become
participating municipalities under the provisions of sec.
66.90, policemen first employed on or after January 1, 1948
will become participating employes under said latter sec
tion upon completion of the qualifying period if they meet
the requirements of 66.90 (3) (d).
(2) In any city of the second or third class, or any vil

lage affected by sec. 61.6'5, which has not elected to become
a participating municipality on or before January 1, 1948,
all policemen first employed on or after January 1, 1948
will be included under 66.90 at the end of the qualifying
period without action by the city council or village board,
and with respect to these policemen the governing body will
be required to act in all respects as though the city or vil
lage had voluntarily elected to become a participating mu
nicipality under 66.90.
Both of these interpretations are correct. Section 62.13

(9) provides that each city of the second or third class shall
have a police pension fund of the type therein specified.
Paragraph (e) of that subsection (as created by sec. 15
of ch. 206, Laws 1947) provides:

"No person who, prior to January 1, 1948, had not con
tributed to a police pension fund established pursuant to
this subsection shall be permitted to contribute to such
fund or become a member thereof on or after such date;
nor shall he or his widow, child or dependent parent be, or
become, entitled to receive any benefit from such fund. Any
person who, after December 31, 1947, becomes a member
of the police department in a city of the second or third
class, or who was a member of such department on said
date, but who, in each such case had not, on or before such
date, properly contributed to a police pension fund estab
lished pursuant to this subsection, and who can otherwise
qualify, shall be, or become, a participating employe under
section 66.90. If any such participating employe shall be
entitled to a prior service credit, he shall be given such
credit at the 2 rate unless the municipality by which he is
employed shall have elected to become a participating mu
nicipality under said section, in which case the rate elected
by such municipality shall be used."

Section 61.65 provides that every village having a popu
lation of 5,000 or more according to the last federal census
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shall have a police department and police pension fund of
the type specified in sec. 62.13. Section 61.65 (6) (as cre
ated by sec. 12 of ch. 206, Laws 1947) provides:

"No person who, prior to January 1, 1948, had not con
tributed to a police pension fund established pursuant to
this section shall be permitted to contribute to such fund
or become a member thereof on or after such date; nor shall
he or his widow, child or dependent parent be, or become,
entitled to receive any benefit from such fund. Any person
who, after December 31, 1947, becomes a member of the
police department in k village having a population of 5000
or more according to the last federal census, or who was a
member of such department on said date, but who, in each
such case had not, on or before such date, properly con
tributed to a police pension fimd established pursuant to
this section, and who can otherwise qualify, shall be, or be
come, a participating employe under section 66,90. If any
such participating employe shall be entitled to a prior serv
ice credit, he shall be given such credit at the 2 rate unless
the municipality by which he is employed shall have elected
to become a participating municipality under said section,
in which case the rate elected by such municipality shall
be used."

Sec. 66.90 (4) (a) as amended by ch. 556, Laws 1947,
provides in part:

"* * ♦ A municipality which has not elected to participate
but some of whose employes will be included within and be
subject to this fund on or after January 1, 1948 shall be
included within and be subject to this fund effective Janu
ary 1,1948 as though such municipality had elected to par
ticipate herein, except that, until such municipality does
actually so elect and such election becomes effective, its
employes included within and subject to this fund shall be
only those specified by sections 61.65 (6), 61.65 (7), 62.13
(9) (e), 62.13 (9a), 62.13 (10) (f) and 62.13 (10) (g)."

(3 In every city of the fourth class, all policemen first
employed on or after January 1, 1948 will become partici
pating employes under 66.90 if otherwise eligible in con
formity with (1) and (2) above. All other policemen in
cities of the fourth class not now participating municipali
ties will likewise become participating employes as of Janu
ary 1, 1948 if otherwise eligible unless they are properly
contributing to a police pension fund established in con-
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formity with 62.13 (9a). The clerk or other representative
of each city of the fourth class should indicate the situation
which probably will exist in that city on December 31,1947
by filing with the Wisconsin retirement fund a statement
that apparently there will or will not be a police pension
system established pursuant to 62.13 (9a) in effect in that
City on December 31, 1947.
The interpretations made by this paragraph are correct.

Section 62.13 (9a) (as renumbered by section 14 and as
amended by section 16 of ch. 206, Laws 1947) reads:

"In cities of the fourth class the council may annually
and from time to time provide by ordinance for the pen
sioning, out of the general fund or otherwise, of members
of the police department who have served for a term of
20 years or more, and shall have reached the age of 55
years, or who shall be disabled or superannuated, and for
the widows and orphans of deceased members. Such pen
sion shall not exceed one-half the salary of such officer at
the time of his pensioning or death. No person who, prior
to January 1, 1948 had not contributed to a police pension
fund established pursuant to this subsection shall be per
mitted to contribute to such fund or become a member
thereof on or after said date; nor shall he or his widow or
child be, or become, entitled to receive any benefit from such
fund or under any such ordinance which may have been
passed after December 31, 1947 pursuant to this subsection.
Any person who, after December 31, 1947, becomes a mem
ber of the police department in a city of the fourth class,
or who was a member of such department on said date, but
who, in each such case had not, on or before such date, prop
erly contributed to a police pension fund established pursu
ant to this subsection, and who can otherwise qualify, shall
be, or become, a participating employe under section 66.90.
If any such participating employe shall be entitled to a
prior service credit, he shall be given such credit at the
2 rate unless the municipality by which he is employed shall
have elected to become a participating municipality under
said section, in which case the rate elected by such munici
pality shall be used."

Sec. 66.90 (17) (a) provides that the board of trustees
of the Wisconsin retirement fund "is authorized and di
rected to: * * * 6. Request such information from any * * *
participating municipality as shall be necessary for the
proper operation of the fund."
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Technically it might be argued that until January 1,1948
many of the cities of the fourth class actually will not be
participating municipalities. However, it was the intention
that the board of trustees should have the right to obtain
from the municipalities which will participate in the fund
all information necessary to enable the board to administer
the fund. Among the duties of such board under sec. 66.90
(17) (a) 5 is the duty of certifying the municipality con
tribution rate. This contribution rate can be determined

with any degree of accuracy only after the board has re
ceived information about the number and service record

of the employes of the municipality which will become a

participating municipality as of the succeeding January 1.
Since under 62.09 (11) the city clerk has "the care and cus
tody of * * * all papers and records of the city," he would
know of existing ordinances creating a pension fund in such
city under 62.13 (9a). If such a pension fund is in existence
in any city, the clerk could furnish a statement to that ef
fect. If no such pension fund is in effect in that city, the
city clerk could, after consulting the city council about the
matter, furnish a statement to the effect that there probably
will or will not be such a pension fund in effect in that city

on December 31,1947.

(4) In each city of the fourth class which had not elected
to become a participating municipality and which does not
on December 81,1947 have a police pension fund, all police
men otherwise eligible as participating employes under
66.90 will become such on that date without action of any
kind by the city. The city council will be required to act in
all respects relative to such policemen as though the city
had voluntarily acted to become a participating munici
pality. Prior service credits will be computed for such per
sons on the basis of 2 times the rate of the 7 per cent muni
cipality credit for current service unless that city acts to
become a participating municipality to be effective not later
than January 1, 1948 and elects to provide prior service
credits on other than the 2 basis.

These statements of interpretation are correct. In con
nection with the first and second statements made in this

paragraph, reference is hereby made to 62.13 (9a) and

66.90 (4) (a) quoted above.
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In connection with the last statement made in said para
graph, reference is made to said statutes and 66.90 (7) (a)
which provides in part:

"For the purpose of determining the amount of any an
nuity or benefit to which an employe or beneficiary shall
be entitled, each participating employe shall be credited
with the following amounts, as of the dates specified:
"1. For prior service, each participating employe who is

an employe of a participating municipality on the effective
date, shall be credited, as of such date, with a prior service
credit of an amount equal to the accumulated value, as of
such date, of the contributions which would have been made
during the entire period of prior service of such employe
* * *

"2. For current service, each participating employe shall
be credited with the following amounts as of the dates
specified: * * * (b) Moimal credits of amounts equal to each
payment of normal contributions received from such em
ploye * *

Section 66.90 (6) (a) 1 (as amended by section 31 of ch.
206 and section 24 of ch. 556, Laws 1947) provides: "* * *

the normal contribution rate on * * * earnings for * * *
employes who are * * * policemen * * * and firemen » * *
shall be 7 per cent * *
A policeman is required to make a current service con

tribution at the 7 per cent rate and the municipality is re
quired to make a similar contribution for current service,
and 62.13 (9a) provides that he shall be given prior service
credits at the "2" rate unless the municipality has elected
some other rate. Section 66.90 (7) (a) 1 requires that he
be given a prior service credit of an amount equal to the
accumulated value as of the effective date of the contribu

tions which would have been made during the entire period
of prior service of the employe. Inasmuch as both the em
ploye and the municipality would have contributed at the

7 per cent rate for current service if the law had been in
effect during the prior service of the policeman, he must
be given prior service credit on the basis of 2 times the rate
of the 7 per cent municipality credit for current seiwice un
less the city acts to become a participating municipality
not later than January 1, 1948 and elects to provide prior
service credits on other than the 2 basis.
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(5) In cities of the second and third class and in villages
to which sec. 61.65 is applicable, firemen first employed
on or after January 1, 1948 who qualify will become par
ticipating employes under 66.90 in the same manner as

policemen under (1) and (2) above.
This interpretation is correct.
Sec. 61.65 (7) (as created by sec. 13, ch. 206, Laws 1947)

and 62.13 (10) (f) (as created by sec. 18 of ch. 206, Laws
1947) provide as follows:

"61.65 (7) No person who, prior to January 1, 1948, had
not contributed to a firemen's pension fund established pur
suant to this section, shall be permitted to contribute to
such fund or become a member thereof on or after such
date; nor shall he or his widow, child or dependent parent
be, or become, entitled to receive any benefit from such
fund. Any person who, after December 31, 1947, becomes
a member of the fire department in a village having a popu
lation of 5500 or more according to the last federal census,
or who was a member of such department on said date, but
who, in each such case had not, on or before such date,
properly contributed to a fireman's pension fund established
pursuant to this section, and who can otherwise qualify,
shall be, or become, a participating employe under section
66.90. If any such participating employe shall be entitled
to a prior service credit, he shall be given such credit at the
2 rate unless the municipality by which he is employed shall
have elected to become a participating municipality under
said section, in which case the rate elected by such muni
cipality shall be used."

"62.13 (10) (f). No person who, prior to January 1,
1948, had not contributed to a firemen's pension fund estab
lished pursuant to this subsection shall be permitted to con
tribute to such fund or become a member thereof on or af
ter such date; nor shall he or his widow, child or dependent
parent be, or become, entitled to receive any benefit from
such fund. Any person who, after December 31, 1947, be
comes a member of the fire department in a city of the
second or third class, or whq was a member of such depart
ment on said date, but who, in each such case had not, on
or before such date, properly contributed to a firemen's
pension fund established pursuant to this subsection, and
who can otherwise qualify, shall be, or become, a participat
ing employe under section 66.90. If any such participating
employe shall be entitled to a prior service credit, he shall
be given such credit at the 2 rate unless the municipality by



496 Opinions op the Attorney General

which he is employed shall have elected to become a partici
pating municipality under said section, in which case the
rate elected by such municipality shall be used."

(6) In cities of the fourth class where a pension system

adopted in conformity with 62.13 (10) [under the option
granted by^ 62.13 (10) (g) ] is in effect on December 31,
1947, all full-time firemen first employed on or after Janu
ary 1, 1948 who qualify will become participating employes
under 66.90 in the same manner as under (5) above. In

cities of the fourth class which elected to become participat
ing municipalities under 66.90, every fireman first employed
on or after January 1, 1948 who is otherwise eligible will
become a participating employe under 66.90 regardless of
whether he is a full-time fireman or not.

Both of these interpretations are correct.
In connection with the first statement in this paragraph,

reference is made to 62.13 (10) (g) (as renumbered by sec.

17 and amended by sec. 19 of ch. 206, Laws 1947) which
provides:

"Each city of the fourth class shall install a pension sys
tem for full-time firemen pursuant to this subsection, un
less the common council shall adopt a pension plan for such
firemen in the same manner as provided for policemen by
section 62.13 (9a), or unless the city shall act or shall have
acted to become a participating municipality pursuant to
section 66.90, in which event members of the fire depart
ment shall be included under the provisions of section 66.90
if they can otherwise qualify thereunder provided there is
not existing in such city a system created pursuant to this
section. No person who, prior to January 1, 1948 had not
contributed to a firemen's pension system established pur
suant to this paragraph or section 62.13 (9a) shall be per
mitted to contribute to such a system or become a member
thei'eof on or after such date; nor shall he or his widow or
child be, or become, entitled to receive any benefit from
either such system or under any ordinance which may have
been passed on December 31, 1947, pursuant to this para
graph or section 62.13 (9a). Any person who, after Decem
ber 31, 1947 becomes a full-time fireman in a city of the
fourth class or who was such a full-time fireman on said
date, but who, in each such case had not, on or before such
date, properly contributed to a firemen's pension system es
tablished pursuant to this paragraph, or section 62.13 (9a),
and who can otherwise qualify, shall be, or become, a par-
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ticipating employe under section 66.90. If any such partici
pating employe shall be entitled to a prior service credit, he
shall be given such, credit at the 2 rate unless the munici
pality by which he is employed shall have elected to become
a, participating municipality under said section, in which
case the rate elected by such municipality shall be used."

The conclusion stated in the second sentence of para
graph (6) above is not based upon any change resulting
from the enactment of ch. 206 or 556, Laws 1947. Prior to
the passage of those acts firemen in cities of the fourth
class which elected to become participating municipalities
were included as participating employes if they otherwise
qualified as employes under 66.90 (3) (d) which defines an
employe as being:

"Any person who:
"1. Receives earnings out of the general funds of any

municipality or out of any special fund or funds controlled
by any municipality as payment for personal services.
"2. Whose name appears on a regular pay roll of such

municipality.
"3. Is employed in a position normally requiring actual

performance of duty during not less than 600 hours a year
in such municipality, and
"4. Has completed at least 6 months continuous service

or 12 months total service for the municipality by which
such person is employed when such person otherwise first
becomes eligible for participation in the fund

Such firemen will continue to become participating em
ployes on or after January 1, 1948 if and when they qualify
the same as before the passage of chapters 206 and 556,
Laws 1947.

(7) In every city of the fourth class where a pension
plan for firemen conforming to sec. 62.18 (9a) [adopted
pursuant to 62.13 (10) (g) ] is in effect on December 31,
1947, full-time firemen first employed on or after January
1, 1948 will become participating employes under 66.90
upon completion of the qualifying period therein provided
for if otherwise eligible. Every other full-time fireman in
such cities must likewise become a participating employe
on January 1, 1948 if otherwise eligible unless on Decem
ber 31, 1947 he was properly contributing to a firemen's
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pension system established under 62.13 (9a). In these cities
which have elected to become participating municipalities
every fireman in both the above categories will become a
participating employe if otherwise eligible regardless of
whether full-time or not. The clerk of each city of the
fourth class should indicate the situation which will exist

in that city on December 31, 1947 by filing with the Wis
consin retirement fund a statement that (a) there probably
will or will not be a firemen's pension system established
pursuant to 62.13 (9a) or 62.13 (10) (g) in effect in such
city on December 31, 1947 and (b) that there probably will
be either no full-time firemen or a specified number of such
firemen in the service of that city on December 31, 1947.

These interpretations are correct. In connection with the
first two statements made in this paragraph, reference is
made to 62.13 (10) (g) quoted in answer to paragraph (6)
above.

In connection with the third statement in this paragraph,
reference is made to the answer given to the last statement
in paragraph (6) above because this interpretation likewise
depends upon the provisions of 66.90 of the statutes prior to
its amendment by chapters 206 and 556, Laws 1947.
In connection with the last statement, reference is made

to the answer given to the last statement made in para
graph (3) above. The reasoning there given is applicable
to such last statement.

(8) In cities of the fourth class not now participating
municipalities under 66.90 where no fireman's pension plan
will be in effect on December 31, 1947, all full-time firemen
who otherwise qualify will become participating employes
under 66.90 on January 1, 1948 in the same manner as
policemen under (4) above. Other full-time firemen other
wise eligible who complete the qualifying period after
January 1, 1948 will become participating employes under
66.90. In such cities which have elected to become partici
pating municipalities under 66.90, every fireman otherwise
eligible will become a participating employe under said sec
tion even if not on a full-time basis.

These interpretations are correct. In connection with the
first two statements, reference is made to sec. 62.13 (10)
(g) and 66.90 (4) (a), both quoted above.
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In connection with the last statement in this paragraph,
reference is made to the answer to the last statement made
in paragraph (6) quoted above. The interpretation made
there is applicable here.
(9) A person with a record of 10 years of general munic

ipal employment prior to the date when 66.90 became ef
fective in the municipality would under said section receive
no prior service credit for such years if he resumes munic
ipal employment in that municipality after such date ex
cept that his qualifying period would have been completed,
but he would become a participating employe as of the date
of re-employment. Should any different treatment be ac
corded to a person with a similar record of 10 years pre
vious service as a policeman or fireman if the position of
policeman or fireman is resumed after the effective date?
Any previous membership of such a person in a pension
system pursuant to 62.13 (9) or (10) would have been ter
minated when the previous employment was ended.

Section 62.18 (9) (a) provides in respect to policemen in
cities of the second or third class that there shall be paid
into the police pension fund "three and one-half per cent
of the salary of each member of the department." Section
62.13 (10) (a) contains a similar provision with reference
to firemen in cities of the second and third class. Under
62.13 (9) (e) and 62.13 (10) (f) quoted above, it is only
persons "who, prior to January 1,1948, had not contributed
to" the police and fire pension systems established re
spectively by 62.13 (9) (a) and 62.13 (10) (a) who are ex
cluded from those systems, and it is only persons "who,
* * ♦ had not, on or before such date [December 31, 1947]
properly contributed to*' these respective systems who must
be or become participating employes under sec. 66.90. Since
the persons to whom you refer presumably will have prop
erly contributed to a policemen's or firemen's pension sys
tem established under 62.13 (9) or (10) prior to January
1, 1948, although such contributions may have been made
several years prior thereto, these persons will not be ex
cluded from these old systems or forced to come under 66.90
upon their return to municipal service in their former ca
pacity of policeman or fireman. Upon such return, they will
be compelled to contribute 3^ per cent of their salary un-
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der 62.13 (9) (a) or 62.13 (10) (a). Section 66.90 (3) (e)
2 (as amended by sec. 22 of ch. 206, Laws 1947) excepts
from the definition of employe as used in 66.90 persons
"who are contributing to any policemen's or firemen's pen
sion fund by virtue of sec. 61.65 or sec. 62.13 (9) or (10)"
except that any such person may voluntarily elect to re
linquish rights under the pension funds therein referred
to and come under the Wisconsin retirement fund. Conse

quently it is our opinion that persons referred to in para
graph (9) will return to membership in a policemen's or
firemen's pension fund established pursuant to sec. 62.13
(9) or (10) rather than become participating employes un
der 66.90 unless they make the election to do the latter as

provided by 66.90 (3) (e) 2.
(10) Policemen and firemen included as participating

employes under 66.90 on June 7, 1947 should make a nor
mal contribution of 7 per cent on participating earnings
received for and after that date. Policemen and firemen
who become participating employes under 66.90 after June
7, 1947 shall make a noimial contribution of 7 per cent on
participating earnings received after they become partic
ipating employes.

These interpretations are correct. Section 66.90 (6) (a)
1 quoted above provides that the normal contribution rate
for policemen and firemen shall be 7 per cent. This provi
sion was enacted by sec. 31 of ch. 206, Laws 1947. This act
did not contain any section which provided when the act
should become effective. The act was published June 6,1947.

370.05 of the statutes provides:

. "Every law or act which does not expressly prescribe the
time when it takes effect shall take effect on the day after
its publication."

Thus ch. 206, Laws 1947, became effective on June 7, 1947,
and policemen and firemen who were participating em
ployes on that date should have contributed 7 per cent of
participating earnings received for and after that date.
Policemen and firemen who became participating employes
after that date should have contributed 7 per cent of par
ticipating earnings received after they became participat
ing employes.
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(11) If a person is to be included as a participating em
ploye effective January 1,1948 and is entitled to prior serv
ice credits because of 15 years of service subsequent to the
completion of the qualifying period, of which the first 5
years were in the water department, for example, and the
last 10 years were as a policeman, presumably such prior

service credits would be computed for the first 5 years on
the 5 per cent basis, and for the last 10 years on the 7 per
cent basis.

This interpretation is correct. Under 66.90 (7) (a) 1
quoted above, the employe is entitled to prior service credit
"of an amount equal to the accumulated value, * ♦ * of the
contributions which would have been made during the
entire period of prior service of such employe."

Section 66.90 (6) (a) provides;

"Each participating employe shall make contributions to
the fund as follows:
"1. Normal contributions of 5 per cent of each payment

of earnings * *

Since under 66.90 (6) (a) 1 this person would have con
tributed 5 per cent for the 5 years during which he was
an employe of the water department and would have con

tributed 7 per cent for the 10 years during which he was
a policeman, his prior service credits should be computed
upon those respective bases.

(12) In some police and fire departments there are em
ployes (such as, for example, stenographers, janitors and
so forth) whose" duties are not substantially different from
those of similar employes in other municipal departments.
There are also employes whose duties might be considered
to be of a borderline nature, such as police matrons, chauf
feurs for police chiefs and fire chiefs, clerical employes in
police identification bureaus, etc. Will the 5 per cent or the
7 per cent normal contribution rate be applicable to such
types of employes?
Under 66.90 (6) (a) 1, the 7 per cent rate applies only

to conservation wardens, policemen and firemen. The per
sons to whom you refer obviously are not conservation war
dens. Although they are employed in the police department
or the fire department, they are neither policemen nor fire-
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men, and hence the 5 per cent rather than the 7 per cent
rate is applicable to their participating earnings.
In State ex rel. Koch vs. Retirement Board of Policemen's

Annuity and Benefit Fund of the City of Mitwaukee, 244
Wis. 580, 13 N. W. 2d 56, our court held that a senior clerk
stenographer in the police department of a first class city
was not entitled to pension benefits as a "policeman." The
court referred to the fact that the act which created the
pension system provided benefits not only for the police
men themselves but also for their widows and children and

said (p. 584):

* * By thus expressly including also the widows and
orphans of deceased members of the police department as
participants in the pension benefits there is evidenced the
intent to provide for the care of those subjected to the con
sequences of the greater hazards incurred as police officers
by members of police departments in the line of their duties.
4c « Dc"

Chapter 206, Laws 1947, which amended the provisions
of sec. 66.90 to compel the inclusion therein of certain po
licemen and firemen and fixed a contribution rate of 7 per
cent for all policemen and firemen, also created sec. 102.455
of the statutes which provides a special disability and death
benefit for those policemen, firemen and conservation war
dens who are participating employes under sec. 66.90 and
for the widows and children of such participating em
ployes. These special benefits were provided for the police
men and firemen because of the greater hazards which they
incur. Presumably, none of the persons whom you have
mentioned in paragraph 12 will be incurring the greater
hazards referred to by our court in the Koch case, and hence
would not be considered as policemen or firemen within the
meaning of sec. 66.90 or 102.455.
(13) In some smaller cities and villages the governing

body has combined various duties to be performed by a
single individual. For example, one person may act as vil
lage marshall, water superintendent, village hall janitor,
street superintendent, etc. Where there is such a combina
tion of duties should the 5 per cent or the 7 per cent normal
contribution rate be applicable? One realistic solution
would be to have the 7 per cent normal contribution rate
apply in those instances where an individual devotes 51 per
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cent or more of full time to the duties of a policeman or fire
man or both.

Sec. 66.90 does not provide that different contribution
rates may be applied to different portions of the earnings
of a participating employe. Hence it will be necessary that
some administrative policy be adopted to take care of the
cases where one person performs some duties which would
make him subject to the 5 per cent contribution rate and
other duties which would make him subject to the 7 per cent
contribution rate. It is our opinion that the solution sug
gested by you does not conflict with sec. 66.90 and is both
workable and reasonable and hence may be adopted.
(14) A policeman or fireman receiving a pension from

the same or any other municipality because of police or fire
service will still be eligible for inclusion as a participating
employe if otherwise eligible.

This interpretation is correct. Section 66.90 (3) (e) (as
amended by sec. 22 of ch. 206, Laws 1947) excludes from
the definition of employe under 66.90 persons:

"2. Who are contributing to any policemen's or firemen's
pension fund by virtue of section 61.155 or section 62.13
(9) or (10) * *

Since the policemen or firemen receiving a pension un
der 62.13 or 61.65 would not be contributing to any one

of the pension funds referred to in 66.90 (3) (e) 2, they
would still be entitled to be included as participating em
ployes under 66.90 if otherwise eligible thereunder.
No portion of sec. 66.90 excepts from the definition of

"employe" thereunder a policeman or fireman who may be
receiving a pension under any annuity and benefit fund es
tablished for policemen in cities of the first class pursuant
to ch. 589, Laws 1921, or under any annuity and benefit
fund established for firemen in cities of the first class pur
suant to ch. 423, Laws 1923. Thus such former policemen or
firemen may become participating employes if otherwise
eligible.
In writing this opinion, ch. 362, Laws 1947, which ex

tensively renumbered 66.90 has been disregarded since,
by the provisions of said act, such renumbering does not
become effective until the 1947 session laws are printed.
JEW
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AnnuiUj and Investment Board—State Treasurer—Safe
keeping Receipts—Safekeeping receipts for United States
treasury securities purchased by the state annuity and in

vestment board but left on deposit with federal reserve
bank, which receipts are delivered to the state treasurer
under sees. 14.42 (17) and 42.24, Stats., should run to the
state annuity and investment board and bear upon their
face the name of the fund to which the securities described

in the receipt belong.

October 21, 1947.

Albert Trathen,
Director of Investments,

State Annuity and Investment Board.

From your request for an opinion it appears that there
are several millions of dollars' worth of U. S. treasury
securities held for safekeeping in the Federal Reserve Bank
at Chicago. These securities are. owned by various funds
whose investment is under the control of the state annuity
and investment board according to sec. 25.17 (1) (as
amended by chapters 469 and 614, Laws 1947), which pro
vides :

"The state annuity and investment board shall have
power and authority and it shall be its duty:
"To have exclusive control of the investment and collec

tion of the principal and interest of all moneys loaned or
invested from any of the following funds: The several
funds of the state retirement system, the life fund, the state
insurance fund, the soldiers' rehabilitation fund, the funds
created by sections 25.31, 102.49 and 102.59, the state em
ployes' retirement fund, the post-war rehabilitation trust
fund, the post-war construction and improvement fund and
other similar post-war and trust funds, funds established
or referred to by sections 25.20, 25.29, 25.30, 20.573, 34.08,
20.491, 102.65 (10) and 220.20 and all other funds of the
state or of any state department or institution, except funds
which by the constitution are required to be controlled and
invested by the commissioners of public lands, funds which
are required by specific provision of law to be controlled
and invested by any other authority, and moneys in the
university trust funds."
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Sees. 14.42 (17) and 42,24 provide:

"14.42 (17) Whenever any federal securities are pur
chased under authority of any law and the state treasurer
is custodian thereof he may accept and hold safekeeping
receipts of a federal reserve bank for such securities. Each
such receipt shall be identified on its face with the name of
the fund to which the securities described in the receipt
belong."

"42.24 The state treasurer shall be ex officio treasurer
of the state annuity and investment board and of the state
retirement system, and shall give an additional bond in
such amount and with such corporate sureties as shall be
required and approved by the state annuity and investment
board, the cost of which shall be borne by said board. Any
of the securities purchased by the state annuity and invest
ment board for any of the funds whose investment is under
the control of said board may be deposited by the state an
nuity and investment board or the state treasurer in vaults
or other safe depositories outside of the office of the state
treasurer, and either in or outside of the state of Wisconsin,
but a safe-keeping receipt shall be delivered to the state
treasurer for all securities so deposited. Every such safe
keeping receipt shall describe the securities covered
thereby and be payable on demand without conditions to
the state annuity and investment board or to any designated
fund under the control of said board or to the state
treasurer."

Heretofore the safekeeping receipts delivered to the
state treasurer under sec. 42.24 have been made out to the

state treasurer with a notation thereon designating the fund
whose moneys were used to purchase the securities. These
safekeeping receipts have been kept in the state treasurer's
vault.

Chapter 469, Laws 1947, increased the duties of the state
annuity and investment board by providing that said board
should invest the moneys of several other funds which pre
viously had been invested by other state departments or
agencies.

A question has arisen with respect to the correct wording

of the safekeeping receipts covering U. S. treasury securi
ties held in the Federal Reserve Bank, which receipts are
delivered to, and kept by, the state treasurer. You ask
whether these safekeeping receipts should run to " 'state
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treasurer of Wisconsin ( fund),' 'state of Wisconsin
(  fund),' 'state of Wisconsin annuity and invest
ment board ( fund),' — or how should they be
written?"

You are of the opinion that the receipts should have the
same wording as the bonds which are registered as to prin
cipal in the name of the "state annuity and investment
board." Thus, when transfer or delivery of the securities is
required, your board would give the state treasurer a re
ceipt for the safekeeping receipt and would deal directly
with the Federal Reserve Bank showing your authority by

the customary certificates and affidavits.
In Attorney General ex rel. Blied v. Levitan, 195 Wis.

561, 219 N. W. 97, our court stated (page 563):

"Sec. 42.24, Stats., provides that 'The state treasurer
shall be ex officio treasurer of the Annuity Board and of the
State Retirement System, and shall give an additional bond
in such amount and with such corporate sureties as shall be
required and approved by the Annuity Board, the cost of
which shall be borne by the state.' This is all we find in the
State Retirement Law relating to the duties of the state
treasurer with reference to funds belonging to the State
Retirement System. This provision of law does no more
than make the state treasurer the mere custodian of the
funds and securities belonging to the State Retirement Sys
tem. He is merely the treasurer of the Annuity Board. He
is charged with no responsibility concerning the investment
or management of the funds and securities belonging to
the State Retirement System. Being merely the custodian
of these funds and securities, the management of which is
vested exclusively and comprehensively in the Annuity
Board, he can incur no liability in making such disposition
of the funds and securities deposited with him as may be
directed by the Annuity Board. His duty is to safely keep
such securities while in his custody, and there his duty
ends."

In XXII Op. Atty. Gen. 365 it was held that the state
treasurer is merely the custodian of funds and securities of
the annuity board and state retirement system and must
make such disposition of such funds and securities depos
ited with him as may be directed by the said board. That
opinion related particularly to securities belonging to the
state insurance fund which had been deposited in the state
treasury vault.
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In XVIII Op. Atty. Gen. 543 it was held that notes and
mortgages executed in connection with loans made by your
board should run to "the state of Wisconsin (state
fund)" and that the blank should be completed by the in
sertion therein of the name of the fund from which the

moneys actually were loaned. However, this opinion was
based largely upon sec. 25.17 (8) which provides that it
is the duty of your board "To make all loans from any
funds within its jurisdiction in the name of the state * *
The same conclusion would not necessarily follow with re
spect to other securities.

Since the state treasurer is ex officio treasurer of the

state annuity and investment board as well as of the state
retirement system, he would be the custodian of all of the
securities purchased by the state annuity and investment
board under sec. 25.17 (1) and deposited with him by said
board whether such securities belong to the state retirement
system or some other fund.
Under sec. 42.24 your board is authorized to leave se

curities on deposit in the Federal Reserve Bank of Chicago
provided a safekeeping receipt therefor is delivered to the
state treasurer for all securities so deposited. Under 14.42
(17) the state treasurer is authorized to accept and hold
these safekeeping receipts. The latter statute also requires
that such receipt should indicate on its face the name of
the fund to which the securities described in the receipt be
long. Under 42.24 the safekeeping receipt, in addition to
describing the securities, must also be payable on demand
without conditions either to the state annuity and invest
ment board, to any designated fund under the control of
said board or to the state treasurer.

{The state treasurer is merely the custodian of the safe
keeping receipts as he would be the custodian of the se
curities covered by them if such securities were delivered
to him.)As indicated in Attorney General ex rel. Blied v.
Levitan, supra, he has no duty beyond that of safely keep
ing the securities or the receipts for them. Since your board
has "exclusive control of the investment and collection of

the principal and interest of all moneys * * * invested"
from the funds, the safekeeping receipts should be made
out in a manner which, in addition to complying with the
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statutes, facilitates your handling of. them. The receipts
temporarily take the place of the securities to which they
refer and should have the same wording as the securities
which they represent would have, since such wording com
plies with the statutes and also makes it easier for your
board to handle them.

It is our opinion, therefore, that these safekeeping re
ceipts should run to the "state annuity and investment
board" and should bear upon their face the name of the

fund to which the securities described in the receipt belong.
JRW

Towns—C hair ma n—Public Officers—Appointment—
Town chairman appointed pursuant to sec. 17.25, Stats.,
but being member of appointing body, holds office de facto
until contrary adjudication.

October 23, 1947.
Henry J. Olk, Jr.,

District Attorney,
Antigo, Wisconsin.

You have informed us that a town chairman of Lang-
lade county has resigned and that, pursuant to sec. 17.25,
Stats., the remaining supervisors and the town clerk met
and appointed as the new chairman one of the supervisors.
The new appointee then resigned his former position in
order to take the chairmanship, and an additional super
visor was appointed to take his place. You desire to know
whether the town chairman is acting under a valid ap
pointment.

The supreme court of this state has apparently never
passed on the question as to whether, in a situation such
as you have presented here, an appointing body can name
one of its members to fill a vacancy. You have pointed out
that the weight of authority appears to be that they may
not, for reasons of public policy, and have cited 46 C. J. 940,
to this effect—even where the person appointed does not
vote for himself.
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We agree with you that this appears to be a correct state
ment of the usual rule. See McQuillan on Municipal Corp.,
§477, Vol. 2, p. 459.
However, in this particular case the appointee is already

a member of the town board; he has merely been appointed
chairman thereof. He is not gaining any remuneration for
this appointment, and due to the fact that he is familiar
with the town's business, he is probably in a better position
to act as chairman than one who must first acquaint him
self with the present affairs of the town. The law allows a
county board to select its chairman from its members and
we doubt that there would be anything intrinsically wrong
with the instant appointment, with the possible exception
of its being against public policy. We agree that if the court
of this state followed the weight of the law it would prob
ably find that the appointment was invalid, but we cannot
see that an opposite finding would not be possible under
the facts presented.
Assuming that the appointment was invalid and that the

appointee is not the de jure town chairman, we believe that
he holds the office de facto. Our supreme court held in the
case of State ex rel. Jones v. Oates, (1893) 86 Wis. 634 that
a de facto officer is one who is in possession of an office
and discharging its duties under color of authority. It fur
ther stated that "color of authority" means authority de
rived from an election or appointment, however irregular
or informal, so that the incumbent is not a mere volunteer.
The definition given in this case was again set forth as the
rule in this state in the case of Schoonover v. Viroqua,
(1944) 245 Wis. 239.
As an officer de facto his acts are valid and effectual

where they concern the public or third persons until the
title to his office is adjudged insufficient. See Dean v. Gle(v-
son, (1862) 16 Wis. 1, State ex rel. Blumer v. Canavan,
(1914) 155 Wis. 398, XXVII Op. Atty. Gen. 311.
REB
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Motor Cairiers—Leased Vehicles—Provisions of sec.

194.44 (2), Stats., do not apply to "private motor carrier"
as defined by sec. 194.01 (14).

Section 194.44, Stats., construed.

October 23, 1947.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You have requested an opinion concerning the following
two questions:

1. Does section 194.01 (14) exempt 2-wheel trailers from
the provisions of section 194.44 (2) when such trailers are
leased to private motor carriers to be towed by automobiles?

2. Is section 194.44 (2) a mandatory law, or can a per
son engaged in the business of leasing motor vehicles with

out drivers, or trailers to be propelled by motor vehicles,
procure a permit under said section if he so desires?

Sec. 194.44, Stats., reads as follows:

"Private motor carriers, permit. (1) No private motor
carrier shall operate a motor vehicle upon the public high
ways without first having obtained from the motor vehicle
department a private motor carrier permit therefor.
(2) If any person engaged in the business of leasing mo

tor vehicles without drivers, or leasing trailers to be hauled
or propelled by a motor vehicle, desire to lease such motor
vehicles without drivers, or to lease such trailers to private
motor carriers, such lessor shall be entitled to procure a
private motor carrier permit in his name for the motor
vehicles or trailers to be leased to private motor carriers.
In such event, a lessor's private motor carrier's permit on
a motor vehicle or trailer being used by a private motor
carrier shall constitute compliance with this chapter on the
part of such motor carrier with respect to the requirements
for a permit on such motor vehicle or trailer. Provided, that
in the event of a leased motor vehicle or trailer being used
by a private motor carrier under permit issued to the lessor
of such motor vehicle or trailer, the person in whose name
the permit shall have been issued shall be responsible to
the state of Wisconsin for the payment of all taxes, fees
and other payments due under chapters 85 and 194 because
of the operation of the motor vehicle or trailer under such
permit, and for the making of all reports in connection with
the operation of such motor vehicle or trailer. Provided,
that the owner of each such leased motor vehicle or trailer
shall before leasing the same comply with the insurance re
quirements of section 194.41. The annual permit fee for .
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each such leased motor vehicle shall be $10 and for each
such leased trailer $7.50. It shall be the duty of the depart
ment to supervise and regulate the operations of such
leased motor vehicles and trailers to effectually accomplish
the intent of section 194.02.
(3) The provisions of subsection (2) of this section shall

not apply to any motor vehicle leased to or used by any pri
vate carrier who obtains a permit as required in subsection
(1) of this section."

In answer to the first question, it is pointed out that sec.
194.01 (14) defines "private motor carrier" as a "person
except a common or contract motor carrier engaged in the
transportation of property by motor vehicle other than an
automobile or two-wheeled trailer used therewith, upon the
public highways." This clearly means that a person using
a two-wheeled trailer with a private automobile is not
classed as a "private motor carrier," and therefore the pro
visions of sec. 194.44 which allow either the lessee, or les
sor in the business of leasing trucks and trailers to "private
motor carriers" to procure a private motor carrier's per
mit, are not applicable.

If the person to whom the two-wheeled trailer is leased
is a "private motor carrier," within the definition above
given, he is required to have the proper permit as such, or if
the use of the rented vehicle, such as a two-wheeled trailer,
places the operator in the private motor carrier class, he
could operate under a permit secured by the lessor in ac
cordance with the provisions of sec. 194.44 (2).
In answer to your second question, we point out that sub

section (2), qouted above, states that the lessor of vehicles
"shall be entitled" to obtain a permit, and subsection (3),
quoted above, provides that the procedure set forth in sub
section (2), by which the lessor may obtain a permit, shall
not apply when the lessee has obtained a private carrier
permit as provided by subsection (1). This indicates be
yond any question that it is optional as to whether the
lessor or the lessee obtains the permit. The statute merely

assists persons in the business of leasing vehicles in leas
ing the same, since they obviously can obtain more custo
mers when they are in a position to lease the vehicle
complete with permit.
REB
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Municipalities—Counties—Budget—county budget
formulated under sec. 65.90, Stats., may appropriate a lump
sum for a given department without subdividing the amount
as to purpose.

October 24, 1947.
David H. Sebora,

District Attorney,
Ghilton, Wisconsin.

You have asked whether a lump sum appropriation to a
county highway department covering all of its expenditures
including grading, surfacing, oiling, general maintenance,
snow drift and ice prevention, administration, insurance,
maintenance of garages, marking and signing, and moving
fund, would be valid under sec. 65.90 of the statutes.

Sec. 65.90 provides that each county, with certain excep
tions, must formulate an annual budget which shall "list
all proposed expenditures for each department or activity
during the said ensuing year." The statute then describes
the procedure which must be taken for adoption of a budget;
and in subsec. (5) provides that "the amounts of the vari
ous appropriations and the purposes for such appropria
tions stated in such budget * * * shall not be changed there
after unless authorized by a vote of two-thirds of the en
tire membership of the governing body of such munici
pality."

The opinion has been given by this office that when a
budget has been adopted allocating specified portions of the
highway department appropriation for specified purposes,
the county board may not grant authority to the county
highway committee to transfer monies from one fund to
another because of the restrictions contained in sec. 65.90

(5). This opinion, however, is not necessarily applicable
to the question you have presented.

Subsecs. (2) and (5) of sec. 65.90 utilize different termi
nology and deal with different phases of budget procedure.
The purpose of subsec. (5) in restricting alterations of the
budget appears to be to insure special consideration as to
changes made in the budget after its adoption. The restric
tions of subsec. (5) apply only to changes in purposes as
"stated in such budget."



Opinions op the Attorney General 513

Budgets may be adopted with varying degrees of particu-
larization. The extent of the detail to be stated in the
budget, and the extent of restriction of expenditures for
particular purposes, may be one of the subjects of contro
versy in the public hearings held before the budget is
adopted. If it is deemed advisable in the adoption of the
budget to include a considerable amount of particulariza-
tion and restriction, then the taxpayers are entitled to the
protection accorded by subsec. (5) before any of those re
strictions are removed. On the other hand, if a more general
budget is adopted, it may be assumed that it is because it is
desired to leave a greater amount of discretion in the ad
ministrative officers.

Subsec. (2) of sec. 65.90 of the statutes defines the mini
mum rather than the maximum amount of particularization
which must be contained in an annual budget. It does not
prevent the budget from going into great detail. If a de
tailed budget is adopted the county board and the adminis
trative officers are restricted by its provisions.
The amount of detail required in a budget as a minimum

is described in the phrase that it shall "list all proposed ex
penditures for each department or activity."
Under ch. 83 of the statutes the legislature has set up

separate administrative groups to handle all county func
tions relating to highways. In so doing, we believe the legis
lature has recognized the highway administrative person
nel as a definable "department" within the meaning of sec.
65.90.

Gases dealing with budgetary requirements as to specifi
cation of purposes of expenditures are not controlling, at
least unless they are decided under identical statutes. The
reasoning utilized in such cases is sometimes helpful, how
ever, in throwing light upon the considerations which
moved the legislature. In People ex rel. Roche v. Eastern
Illinois <& M. R. Co., 167 N. E. 24, 25, 335 111. 245 it was
held that under a tax levy ordinance requiring specification
of the purposes for which appropriations are made, it is un
necessary to specify every item, but a "single appropriate
general purpose is sufficient to include every expenditure
required for that purpose, though there may be many
items." In that case the stated purpose of the levy was "to
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pay the cost of constructing, reconstructing and repairing
streets, roads and alleys, including the village's portion of
said work or improvement done by special assessments."
The ordinance was held not subject to the objection that it

levied a tax for two separate purposes without designating
the amount for each purpose separately.
In the case of Becker v. Board of Com'rs of City of New

ark, (N. J.) 168 Atl. 746, 747, It was held that a budget
provision appropriating a total sum for the operation of
a specified department did not need to be subdivided and
itemized. The court said:

"* * * The language of the budget act is that in regard to
appropriations the budget is to 'state the several purposes
and the amount to be appropriated for each purpose for
which the anticipated revenues are to be expended for local
purposes other than schools.' * * * 'Under the heading of
"Appropriations" in the budget, as provided in section six
of this act, there shall be set forth the appropriations, item
ized according to the respective objects, departments or sub-
departments for which they are to be expended, with the
amount to be devoted to said object, department or sub-
department. The several items of appropriations shall be
set forth accurately according to the particular object, de
partment or subdepartment for which the respective
amounts are to be expended.'
"I agree with counsel for the city that this statutory

requirement is fairly met by a specification in the budget
that such and such an amount is assigned, for example,
to the office of the director of public affairs, as the expenses
of that office. This would properly include the salary of the
director, of his deputy, his secretary, and any other clerical
heln and incidental expenses. I do not think that it should
be held necessary to go into further detail. * * *
"It is important, of course, that the taxpayers should

be apprised in reasonably specific terms of the amounts
proposed to be spent for the conduct of municipal affairs;
but it is not necessary, and indeed it would be impossible,
practically to state all the subordinate items in such meticu
lous detail as to deprive the several departments of all elas
ticity in current management."

It appears to us that sec. 65.90 contemplates that there
can and probably will be included in the budget a certain
amount of breakdown for expenditures within departments,
particularly in view of the provision in subsec. (3) that a
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"summary" of the budget shall be published together with
a notice of the place where the budget "in detail" is avail
able for inspection.
The amount of detail essential to constitute compliance

with minimum requirements, however, we believe would
be satisfied by a lump sum appropriation to a department.
When the statute says that the budget must list "all pro
posed expenditures" it apparently refers to the total ex
penditures of the county or municipality as a whole, and
the modifying phrase "for each department or activity"
sets the minimum standard for the divisions within which
such expenditures must be listed.
BL

Counties—Lease—Words and Phrases—Public Institu
tion—county board is given power by sec. 59.07 (2),
Stats., to lease a county home to a private individual.
Where county leases county home to private individual,

the home loses its character as a "public institution" under
facts submitted, as that terra is used in sec. 49.23, Stats,,
or in the portion of the social security act appearing in 42
USCA §303 (a).

October 24, 1947.

Donald C. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

You advise us that Oneida county proposes to lease prop
erty described as the Oneida county home to a private in
dividual and ask our opinion on the following questions:

1. Has the county power to enter into such a lease?
2. If the answer to question 1 is "Yes," does such home

retain its character as a public institution?
The answer to your first question is "Yes." The county

owns the property involved. It can discontinue operation
of the home at will. The power to lease such property there
after is given by sec. 59.07 (2) which provides that the
county board of each county is empowered at any legal
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meeting to: "Make such leases, contracts or other convey
ances in relation to lands acquired for public purposes as
in their discretion are in the interest of the public welfare."
In sec. 49.14 (3) it is provided that no county in which a

county home is established shall contract to conduct the
same or to support and maintain the inmates thereof and
that all agreements in violation thereof shall be void. It is
possible that there might be a violation of this subsection
if a county leases its home to a third person under an agree
ment whereby such person undertakes to continue to op
erate the home and binds himself to take such persons into
the home as may be referred to it by the appropriate county
representatives at rates agreed upon which will be paid by
the county. The question whether any such an arrangement
or anjrthing like it does or does not exist in the present
case is one of fact. In your letter of September 25, 1947
you advise us that no such agreement or understanding now
exists and for that reason there would not at the present
time seem to be any basis for believing that the proposed
lease here would be in violation of sec. 49.14 (3).
The answer to your second question is "No." The ques

tion arises because of limitations, imposed upon the right
to receive old-age assistance by sec. 49.23, Wis. Stats., which
provides inter alia that old-age assistance shall not be
granted or paid to a person "while or during the time he is
an inmate of and receives the necessities of life from any
public institution maintained by the state or any of its
political subdivisions" and also because of a provision in the
social security act which contains language which limits the
contribution of the federal government to the state having
an approved plan of old-age assistance to a certain propor-
.tion of the total amount expended as old-age assistance un
der the state plan with respect to each needy individual age
sixty-five or older who "is not an inmate of a public in
stitution." 42 USCA §303 (a).
The term "public institution" is not a technical legal term

which has acquired a specific or particular meaning in the
law. In the final analysis its meaning must depend upon the
meaning that the legislative body enacting the statute in
tended to give it. Mesar v. Southern Surety Co., 197 Wis.
578 at 580; Sec. 370.01 (1), Stats. There is no doubt as
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to what our legislature meant by "public institution" as
used in sec. 49.23 (1) because in enacting that subsection
the legislature used the words "public institution main
tained by the state or any of its political subdivisions"
which of course means just what it says. No doubt the leg
islature also intended that such institutions be available on

an equal basis to all members of the public who, are indi
gent or are otherwise entitled to enter such institution at
public expense. We also believe that the words "public in
stitution" in the section of the social security act above re
ferred to (42 use A §303 (a) ) are used in substantially
the same sense as they are in sec. 49.23 (1), namely, an in-
stitution maintained by the state or any of its poiiti^Al sub
divisions for the care of all members of the public ';^hd'are
indigent or are otherwise entitled to enter said institutiori
where they are kept at public expense.
We have examined the proposed lease involved in 'the in

stant case. It is in the usual form and would lease the
Oneida county home for a period of five years. When the
lease is executed the lessee will be entitled to possession of
the property and the county will have parted with all con
trol over it for that period. It is fundamental that a lease
gives the right of possession of the premises against the
whole world, including the owner. 36 C. J. 50.
In an opinion appearing in XXXV Op. Atty. Gen. 110 it

was held that a county home would not lose its character as
a "public institution" where in the lease from the county to
a private individual it appeared that the lessee agreed to
take into the home persons who would have been eligible for
admission to the home had the county continued to operate
it. Such ruling was of course absolutely correct because, as
pointed out, under such arrangement the county was in sub
stance still maintaining the institution.
You adyise us in your letter of September 5, 1947 that

Oneida county shall have no authority to determine who
shall enter the premises, to determine operating policies, or
to fix fees or otherwise interfere with the peaceful and rea
sonable use of said premises. As previously mentioned, you
subsequently advised us that there is in this case at the
present time no agreement or understanding whereby the
lessee binds himself to take into the home such persons as
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may be referred to it by the county. We understand from
what you say that persons who would have been eligible to
enter the home had the county continued to run it may also
enter the home when it is operated by the lessee, not be
cause of any agreement or understanding between the les
see or the county, but rather on the basis of agreements
which may be entered into between the lessee and said per
sons. We cannot say that this shows that the county is still
in substance running the institution so as to bring it within
the scope of our ruling which appears in XXXV Op. Atty.
Gen. 110.

We also have before us a statement of certain factors

which the social security board has set up as a guide to as
sist it in determining whether a leased public institution
retains or loses its character as a "public institution." The
various points which the board indicates should be con
sidered in determining the question indicate that what the
board is really interested in is to determine whether the
lease is bona fide or whether it is merely a device whereby
the governmental subdivision goes through the form of leas
ing the property but in truth and in fact retains control
over the institution. In the final analysis the question
whether a lease of a public institution is or is not bona fide,
is one of fact and no set test can be used which will auto

matically give the answer in each case.

On the basis of the facts we have before us, we cannot
say that the lease here involved is not bona fide, and we

cannot say that the county in fact retains control over the
premises. As a result we conclude the county home involved
in the instant case loses its character as a pdblic institution

since after execution of the lease in question Oneida county
no longer has any legal right to the possession of the home
and it will no longer be operated or maintained either di
rectly or indirectly by Oneida county.
WET
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Cities—Zoning—zoning restriction adopted under sec.
62.23 (7) (d), Stats., is not a chai-ter ordinance. It may be
enacted by a majority vote unless a city council has adopted
a rule to the contrary, or unless a petition is filed by prop
erty owners as described in the said statute.

October 25, 1947.

Herbert A. Bunde,
District Attorney,

Wisconsin Rapids, Wisconsin.

You have asked whether a zoning restriction adopted un
der sec. 62.23 (7) (d) may be enacted by a majority vote
of a city council, or whether it requires a two-thirds vote
as a charter ordinance under the provisions of sec. 66.01
(2) (a) of the statutes.

We do not believe that a zoning restriction adopted pur
suant to sec. 62.23 (7) of the statutes is a charter ordinance
within the meaning of sec. 66.01 (2) (a), so as to require
a two-thirds vote. A charter ordinance is defined under sec.

66.01 (2) (a) as one which enacts, amends or repeals the
whole or any part of a city charter, or which elects that the
whole or any part of the state laws relating to city govern
ment shall not apply to a particular city. The general char
ter law for cities is contained in ch. 62 of the statutes. Un

der sec. 62.02 special charters for cities of the second, third
and fourth classes are repealed and such cities are incor
porated under the general charter law. Generally speaking
then, a charter ordinance as defined under sec. 66.01 (2)
would be one which amends or repeals a part of ch. 62 or
some other statutory provision of general application. We
do not believe that an ordinance, the enactment of which
is expressly authorized and regulated by ch. 62, could be
classified as an ordinance amending or repealing a charter
provision.
Our statutory provisions relating to what constitutes a

charter or a charter ordinance, as above discussed, accord
with the general law prevalent in other jurisdictions. A
city charter is generally defined as the organic law of the
city, or as the act creating such city together with the laws
defining its powers and regulating the mode of their exer-
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cise. See, 6 Words and Phrases 674, 30 Words and
Phrases 281.

The vote required for the enactment of a zoning restric
tion may be affected by the rules adopted by a particular
city council for its own government pursuant to sec. 62.11
(3) (e), or in some cases by the filing of a petition by prop
erty owners as described in sec. 62.23 (7) (d). Otherwise
the vote required would be governed by the general rules
of parliamentary procedure which are stated in 46 C. J.
§14, pp. 1380-1381, to be:

"Where a legal quorum is present, the general rule is, in
the absence of provision to the contrary, that a proposition
is carried by a majority of the legal votes cast * *

See, also, 2 McQuillan, Municipal Corporations (2d ed.)
554-559, §§ 623, 624.
A zoning ordinance is, of course, subject to the other pro

cedural restrictions specified in sec. 62.11 (7) (d).
BL

Holidays—Counties—County Board—Since the enact
ment of ch. 541, Laws 1947, the annual meeting of a county
board may not be held on Armistice Day.

October 25, 1947.
James D. Hyer,

County Clerk,
Jefferson, Wisconsin.

You have asked whether the county board may meet on
November 11 of this year and legally transact business.
We are issuing this opinion because we assume from the

nature of your question that you desire an early answer,
but we wish to call your attention to the fact that since the
district attorney is the legal advisor of the county board,
such inquiries in the future should be directed to him.
A legal holiday which exists by force of a statute does

not have the attributes of a Sunday. It has only such at-
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tributes as are given it by the legislature. Any official busi
ness may be performed on such a holiday except such as the
statute forbids. See 40 C. J. S. 416, §6, in which it is. said:

"In the absence of statutory prohibition, either express
or reasonably implied, official acts or business, such as the
meeting or transaction of business by a public board, com
mission, municipality, or legal subdivision of the state, may
validly take place on a holiday. * * *"

Wisconsin cases accord with the general rule respecting
holidays. See A. G. Spalding <& Bros. v. Bemhard, (1890)
76 Wis. 368, 371, 372, 44 N. W. 463, 20 Am. St. Rep. 75,^7
L. R. A. 423.

Ch. 541, Laws 1947, has amended sec. 59.04 (1) (a)
the statutes to provide that when the day fixed for the an
nual meeting of the county board "falls on a legal holiday
the annual meeting shall be held on the next succeeding
day."
In enacting ch. 541, Laws 1947, directing that if the date

of the annual meeting of a county board falls on a holiday
the meeting "shall" be held the next day, the legislature has
used a term the primary significance of which is mandatory.
It is true that the term "shall" is sometimes used in a di
rectory sense as equivalent to the term "may," but that is
the case only when there is something in the context in
dicating that such is the legislative intent. It appears to us
that the legislature, in enacting ch. 541, intended to extend
the observance of days designated by it as legal holidays,
and at least impliedly to forbid county boards from holding
their annual meetings on such days. Perhaps it should be
noted that the restriction added by ch. 541, Laws 1947, is
limited by its terms to the "annual meeting."
BL
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Constitutional Law—Normal Schools—Sectarian Insti'uc-
tion—Under sec. 37.02 (1), Stats., state teachers college
property may be used for educational purposes solely and
none other. Such property is not available to private or
ganizations for religious instruction.

October 30, 1947.
J. Martin Klotsche, President,

State Teachers College,
Milwaukee, Wisconsin.

You state that a religious organization located near the
campus of the Milwaukee state teachers college has re
quested the use of one of the college buildings for religious
instruction inasmuch as the organization's own facilities
aie so limited that additional space is needed for the giving
of religious instruction to boys and girls between the ages
of eleven and sixteen.

Accordingly you have inquired whether it is permissible
to permit the use of state buildings for religious instruction
by a private group.
In XVI Op. Atty. Gen. 308 this office concluded that it

^as improper to permit a university of Wisconsin build
ing to be used for student Christian Science religious serv
ices because of the prohibitions contained in art. I, sec. 18,
art. X, sees. 3 and 6, Wis. Const., and sees. 36.06 (1) and
40.67, Stats.

Much of what was said in that opinion is applicable here
although art. X, sec. 6, Wis. Const., and sec. 36.06 (1),
Stats., apply only to the university and provide that no
sectarian instruction shall be allowed in the university.
However, entirely aside from any constitutional or statu

tory provision, express or implied, relating to sectarian in
struction in school property belonging to the public, the
principle is well recognized that school property cannot
lawfully be devoted to private uses. In School Distnct No.
8, etc., V. Arnold and another (1867) 21 Wis. *657, a tem
perance society had obtained permission from a majority
of the electors of the district to use the school house for
temperance meetings but it was held that such electors had
no authority to thus divert its use. This decision was quoted
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from with approval in State ex rel. Weiss and othevs v.
District Board, etc. (1890) 76 Wis. 177 at 214.

Likewise, in Tyre v. Krug (1914) 159 Wis. 39 it was held
that a school board had no authority to permit school prin
cipals to use the school buildings for the purpose of con
ducting private school book and supply businesses for their
personal profit and that such use of the building could be
restrained in a taxpayer's action. The court said at page 44:
«* ♦ * We think that school boards have not been granted

authority to permit school buildings to be devoted to uses
other than to school purposes, aside from those uses ex
pressly enumerated in the statutes. * * *"

It was pointed out in the later case of Cook v. Chamber
lain (1929) 199 Wis. 42 that it was proper to permit the
use of school buildings for the sale of books and supplies at
cost as an aid to the efficient conduct of the school especially
where the law had expressly given the school board power
to adopt such measures as would promote the good order
and public usefulness of the schools and to purchase text
books and fix the terms and conditions upon which they
should be furnished to pupils. This case should not be taken
though as modifying the doctrine previously laid down to
the effect that public school property is not to be made
available for private purposes.

While none of the authorities hereinbefore discussed spe
cifically mention normal school or state teachers college
buildings or the power of the board of regents of normal
schools with respect thereto, it is apparent from examining
the powers of the board as set up in sec. 37.02 (1) that the
result would be the same. That section reads in part:

"The board of regents and their successors in office are
constituted a body corporate by the name aforesaid; and
may purchase, in the manner provided by law, have, hold,
control, possess and enjoy, in trust for the state, for edu
cational purposes solely, any lands, tenements, heredita
ments, goods and chattels of any nature which may be nec
essary and required for the purposes, objects and uses of
the state teachers colleges authorized by law and none other

Thus the legislature has made it very clear that the prop
erty of the state teachers colleges is to be used "for educa-
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tional purposes solely" and "none other." Accordingly, you
are advised that such buildings are not available to private
organizations for religious instructions.
WHR

Soldiers, Sailors and Marines—Grand Army Home—^By
virtue of sec. 45.37 (2) (d) created by ch. 604, Laws 1947,
eligibility of mother of World War veteran for admission
to Grand Army Home for Veterans is dependent upon eli
gibility of veteran and is further conditioned on her being
a widow.

October 30, 1947.
Samuel H Bluthe,

District Attorney, •
Wautoma, Wisconsin.

You request my opinion as to the construction of sec.
45.37, Wis. Stats., pointing but that subsec. (2) (a) im
posed a requirement of military service of at least 70 days
before a serviceman would be eligible for admission to the
Grand Army Home for Veterans. Paragraph (c) of the
same subsection provided that all mothers of World War
veterans were eligible for admission. You inquire whether
a mother of a veteran of World War I who did not serve 70
days in the military service would be eligible for admission
to the home. You state that in your opinion the mother is
eligible regardless of the length of service of her son be
cause he is a veteran, and the term "veteran" in paragraph
(c) is silent as to any requirement of length of service.
During the pendency of your request the legislature

clarified the matter by the enactment of ch. 604, Laws 1947,
amending sec. 45.37 (2) (d). Stats. Said paragraph now
reads:

"(d) The widowed mothers of those veterans eligible to
membership under the provisions of paragraph (a)."

Paragraph (a) sets forth the conditions of eligibility
of Veterans which includes 90 days of service for veterans
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of World War I or World War II. It is clear that now only
widowed mothers of veterans are eligible, and that they de
rive their eligibility for membership in the home from
their veteran sons. If the son is not eligible, neither is his
mother. •

ESiSGH

A'p'prcypriations ct/nd Expenditures—Highwdy Commis-
siortr—Flood Disaster—^Last annual allotments of highway
aids referred to in sec. 86.24, Stats., ch. 474, Laws 1947,
mean the full allotments for the entire fiscal year including
supplemental appropriation made by ch. 518, Laws 1947.

October 31, 1947.

James R. Law, Chairman,
State Highway Commission of Wisconsin.

You have inquired whether in administering the provi
sions of sec. 86.24, Stats., relating to allotments to counties,
towns, cities and villages for flood damage, recognition
must be given to the amendments of sees. 20.49 (3) and
20.49 (8) by ch. 518, Laws 1947, in making the deductions
of one-fourth of the last annual allotments to local munici
palities under these sections.

Sec. 86.24, Stats., was repealed and recreated by ch. 474,
Laws 1947, published August 4, 1947. This section, among
other things, sets forth the procedure to be followed by the
state highway commission in alloting aid to local munici
palities for flood damage. After, prescribing the method to
be followed in determining the damage and amount of aid
to be paid there is to be deducted "one-fourth of the last
annual allotment (preceding the date of the commission's
finding) to the county under section 20.49 (3), in the case
of county trunk highways, or less one-fourth of the last
annual allotment to the town, village or. city under section
20.49 (8), in the case of highways under their jurisdiction."

Chapter 518, Laws 1947, was published on August 9,
1947. Among other things the introductory paragraph of
sec. 20.49 was amended to as to appropriate to the state
highway commission the surplus of the motor vehicle regis-



526 Opinions op the Attorney General

tration fees, operator's license fees, motor vehicle fuel taxes
and motor carrier fees and taxes after certain deductions.

Sec. 20.49 (11) of the statutes was also created by ch.
518. This section reads:

"On June 30, the amount remaining after the allotments
provided by subsections (1) to (9) have been set aside,
which shall be apportioned and allotted as follows:
"(a) Forty per cent shall be added to the allotment pro

vided by subsection (9).
"(b) Sixty per cent shall be apportioned and allotted to

the several counties, towns, villages, and cities as follows:
"1. To supplement the appropriation to counties made

by sections 20.49 (3) and 83.10 a sum equal to 30 per cent
of such revenues.
"2. To all towns to supplement the appropriation made

by subsection (8) a sum equal to 30 per cent of such rev
enues, to be allocated to each town in proportion to the al
lotment under subsection (8).
"3. To all villages to supplement the appropriation made

by subsection (8) a sum equal to 10 per cent of such rev
enues, to be allocated to each village in proportion to the
allotment under subsection (8).
"4. To all cities to supplement the appropriation made by

subsection (8) a sum equal to 30 per cent of such revenues,
to be allocated to each city in proportion to the allotment
under subsection (8).
"(c) The appropriations made by subsection (11) (b)

shall be paid in the same manner as each appropriation so
supplemented. The first allocation shall be for the fiscal
year ending June 30, 1947 and shall be made on July 15,
1947 or as soon thereafter as subsection (11) (b) becomes
effective."

The appropriations made by sec. 20.49 (11) are "to sup
plement the appropriation" made by sees. 20.49 (3) and
20.49 (8) among others, and paragraph (c) provides that
such appropriations are to be paid in the same manner as
each appropriation so supplemented.

So far as sec. 20.49 (3) is concerned the date of the sup
plemental appropriation is the same as the date for the ap
propriation as it existed prior to the enactment of ch. 518,
viz. June 30. However, the date for the appropriation un
der sec. 20.49 (8) (renumbered sec. 20.49 (8) (a) by ch.
431, Laws 1947) is annually on March 10.
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Sec. 6 of eh. 518 provides that sees. 1 to 4, inclusive, shall
take effect at the close of business on June 30, 1947 and
shall apply to the distribution of the revenues of the fiscal
year ending on that date. We understand, however, that
the figure as to the amount of supplemental aid that is to
be granted under ch. 518 will never be available on June
30 of any year since it takes some time after the closing of
the fiscal year to collect the necessary data. That means
that the date of March 10 in sec. 20.49 (8) (a) and the
date of June 30 in the case of sec. 20.49 (3) cannot be taken
as controlling the entire annual allotment due the munici
pality or due the county. In any event there will have to be
at least two payments in each case or withholding of the
entire payment until some time after June 30 each year
because of the necessity of waiting for the figures that will
control the supplemental appropriation under ch. 518.

Consequently it is necessary to construe the words, "last
annual allotment" as used in ch. 474 to mean the entire

annual allotment for the whole fiscal year regardless of
when paid.
While it is true that in enacting ch. 474 the legislature did

not have before it the provisions of ch. 518 relating to sup
plemental appropriations it did have before it the provisions
of ch. 474 when it enacted ch. 518, and no good reason sug
gests itself for considering "the last annual allotment" as
used in ch. 474 to cover anything less than the full allotment
for the entire fiscal year as supplemented by ch. 518.

Accordingly, we conclude that in making the deduction of
one-fourth of the last annual allotment there should be de
ducted one-fourth of the entire or full allotment for the
year and not just one-fourth of the allotment as it existed
prior to the supplemental appropriation made by ch. 518.
WHR
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Constitutional Law—Appropriations and Expenditures—
Soldiers, Sailors and Marines—Veterans Housing Authority
—Expenditure of public funds for veterans' housing is for
a public purpose and is valid under the Wisconsin con
stitution.

Art. VIII, sec. 10, Wisconsin constitution, does not pro
hibit Wisconsin veterans housing authority from expending
state funds to encourage the development of housing by
others.

October 31, 1947.

E. G. Giessel, Director,
Department of Budget and Accounts.

You have requested our opinion of the validity of ch. 412,
Laws 1947, as amended by ch. 614, Laws 1947, which cre
ates the Wisconsin veterans housing authority. It appears
that the question of immediate concern is the validity of
sec. 20.209, which appropriated the sum of $100,000 an
nually commencing July 1, 1947, from the general fund to
the Wisconsin veterans housing authority for the execution
of its functions under sec. 45.355, and accordingly this
opinion will be limited to the consideration of the general
validity of such appropriation.
To determine the validity of the appropriation it will be

necessary for us to determine (1) whether the purposes
for which the funds may be spent under sec. 45.355 are
public purposes and (2) whether the activities and pur
poses of the Wisconsin veterans housing authority involve
the state in works of internal improvement. We direct par
ticular attention to the fact that the Wisconsin veterans

housing authority created by sec. 45.355 (1) is a public
body appointed by the governor with the advice and con
sent of the senate and hence the appropriation is not sub
ject to the charge that it is being made to a private cor
poration or other private agency.
At this time it is well established that appropriations of

public funds must be for public purposes and we do not
deem it necessary to recite the authorities declaring this
view. The activities of the Wisconsin veterans housing au
thority which must be paid for out of sec. 20.209 are as
outlined in sec. 45.355 (3) as follows:
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"The Wisconsin veterans housing authority shall have the
following powers, duties, and functions:
"(a) To assist in the co-ordination of the state, county,

municipal and private activities relating to veterans' hous
ing.
" (b) To co-operate with any and all federal departments,

agencies and independent establishments relating to vet
erans' housing, materials, priorities and hnances.
"(c) To assist any housing authority, municipality or

other private enterprise engaged in suppljdng additional
veterans' housing in the acquisition of ihaterials, finances,
legal aid and compliance with federal rules and regulations.
" (d) To recommend to any housing authority authorized

by statute to engage in the furnishing of veterans' hous
ing, such action as will improve and increase housing fa
cilities for veterans and otherwise to advise as to any and
all problems relating to the establishment and operation of
such housing authorities.
"(e) To utilize the services and facilities of existing state

departments and boards.
"(f) To undertake and carry out studies and analyses of

the veterans' housing needs and of meeting such needs and
make the results of such studies available to the public and
the building, housing and supply industries; and may also
engage in research and disseminate information on the sub
ject of veterans' housing.
"(g) To employ such assistants as it may deem necessary

to carry out its functions without regard to the provisions
of chapter 16.
" (h) To perform such other duties as specifically set

forth in other sections of the statutes."

Stripped of all legal verbiage and detail the general pur
pose of the above provisions is to create a controlling state
agency to assist the municipalities of the state in providing
housing for veterans. In the leading cases. State ex rel. At-
wood V. Johnson, 170 Wis. 218 [soldiers' cash bonus], and
170 Wis. 251 [soldiers' educational bonus] the supreme
court ruled that the considerations of gratitude due sol
diers and the tendency to stimulate patriotism and to in
sure the defense of the republic were ample public purposes
to support, first, a cash bonus to veterans and, second, an
educational bonus to veterans. It logically follows that if
these purposes may be fulfilled by the provision of housing
for veterans, then expenditure of funds for such housing
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must be held to be a public purpose. This is especially true
in view of the masses of other legislation, both state and
federal, which tended to freeze the persons who stayed at
home in existing accommodations and render it difficult
for the veterans as a gi'oup to obtain proper housing. Ac
cordingly, in our opinion the general purpose for which
funds may be spent under sec. 20.209 is public and valid
and the appropriation cannot be attacked from that angle.

Once the public purpose has been established, it is then
only necessary to consider whether the activities in which

the Wisconsin veterans housing authority may engage in
volve the state in a work of internal improvement in viola
tion of art. VIII, sec. 10 of the Wisconsin constitution. De
termination of this question involves a consideration of
whether sec. 45.355 (8) makes the state a party to a work
of internal improvement or whether the functions there out
lined may properly be described as the co-ordination and

encouragement of works of internal improvement by oth
ers. It is clearly established that the encouragement by the
state of works of internal improvement by other persons or
corporations is not a violation of art. VIII, sec. 10, Wiscon
sin constitution. State ex rel. W. D. A. v. Daminann, 228

Wis. 147, 193, Jensen v. Board of Supervisors of Polk
'County, 47 Wis. 298, 2 N. W. 543; State ex rel. New Rich
mond V. Davidson, 114 Wis. 563, and Appeal of Van Dyke,
217 Wis. 528, 259 N. W. 700.

Analyzing the separate provisions of sec. 45.355 (3) in
detail, we conclude as follows:
(a) The co-ordination of the state, municipal and private

activities relating to veterans' housing is a proper means of
encouraging such housing by others and is proper.
(b) Co-operation with federal departments and agencies

again is a proper means of encouragement of others.
(c) While general educational activity to inform local

housing authorities of market and financial conditions, of
legal problems involved, and of state and federal regula
tions may be considered valid, any attempts to render spe
cific aid and counsel to a specific local agency run counter
to the proposition that state funds must be spent for state
wide purposes and not for matters of private and local con
cern, and such activities cannot be carried on. State ex rel.
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W. D. A. V. Dammann, supra, at p. 185, State ex rel. New
Richmond v. Davidson, supra, State ex rel. Garrett v. Froe-
lich, 118 Wis. 129.

(d) Recommendations and advice to local housing au
thorities again may be considered a proper means of en
couragement of others.
(e) Utilization of existing services, facilities of other state

departments for the proper purposes of the Wisconsin vet
erans housing authority is only an express recognition of
that inter-ofRce co-operation required by sec. 14.65, Stats.
(f) Studies, analyses, and research on veterans housing

are a necessary part of a general educational program and
the results of such activities may properly be disseminated
to any interested person.
(g) Employment of assistants to carry out its functions

is, of necessity, valid.

(h) "Such other duties as specifically set forth in other
sections of the statutes" can only be passed upon and con
sidered by a detailed analysis of such other duties as the
question may arise. We do not pass upon (h) at this time.
In view of the foregoing, it appears that most, if not all,

of the activities which would be paid for out of the appro
priation provided by sec. 20.209 are lawful under the Wis
consin constitution.

If you have any question as to any particular item or
expenditure submitted to you for audit, we will advise yoi'.
further upon receipt of the details of the transaction.
RGT
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Appropriations and Expenditures—Highway Commission
—Statutes—Construction—Sec. 3, eh. 518, Laws. 1947, di
rects the state highway commission to make certain addi
tions to the state trunk highway system and this should be
done with reasonable promptness. While ch. 518 was not
published until August 9, 1947, it is nevertheless applicable
to the distribution of revenues for the fiscal year ending
June 30,1947.

October 31, 1947.

-James R. Law, C/iairma?i,
State Highway Commission of Wisconsin.

You have called our attention to sec. 3 of ch. 518, Laws
1947, which reads in part:

"The state highway commission is directed to add to the
state trunk highway system the following highways or por
tions thereof situated in the county or counties designated,
with descriptions and approximate mileage as follows: * *
*" [Detailed descriptions of some 866 miles of highway or
proposed highways in various counties of the state are then
set forth.]

Sec. 6 of ch. 518 provides that sees. 1 to 4, inclusive, shall
take effect at the close of business on June 30, 1947, and
shall apply to the distribution of the revenues of the fiscal
year ending on that date.
However, ch. 518 was not published until August 9, 1947.

Sec. 370.05 provides that every law or act which does not
expressly prescribe the time when it takes effect shall take
effect on the day after it is published. But in no event can an
act take effect prior to publication. Art. VII, sec. 21, Wis.
Const. See also sec. 14.29 (10), sec. 35.64, Stats., and Good-
land V. Zimmerman, 243 Wis. 459. Nevertheless a statute
may draw upon antecedent facts for its operation. Cox v.
Hart, 260 U. S. 427, 67 L. ed. 332, 337. Consequently, there
is no insu^ountable difficulty in providing for the distribu
tion of revenues for the fiscal year ending on June 30,1947
even though the provisions therefor are enacted subsequent
to that date. If the distribution has already been made any
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surplus accruing under the new act can be paid by supple
mental voucher. Likewise, although we do not understand
the problem to be present here, the local municipalities
could be required to refund or account for excess moneys
if the new act resulted in a smaller distribution than that
provided for by the prior law, since municipalities have
no vested rights as against the state other than as pre
scribed by the state constitution itself. State ex vel. Martin
V. Juneau, 238 Wis. 564.
But the primary question raised by your request relates

to the date when the roads in question actually become a
part of the state trunk highway system. It is your position
that the statute is not self-executing and that affirmative
action on the part of the commission is required since other
wise the legislature would not have directed the commission
to add the roads in question to the state trunk highway sys
tem but would have used some language such as this: "The
following highways are hereby added to the state trunk
highway system."
We believe your position to be well taken. However, the

word "direct" as used in a statute is usually held to impose
a mandatory duty. Upshur v. Baltimore, 94 Md. 743, 51 Atl.
953. Assuming the statute to be mandatory it would never
theless be true that the commission would have a reasonable
time within which to carry out the mandate. For instance,
you state that in some cases no public highway presently ex
ists on the designated route so that it will be necessary to
plan and finance the acquisition of right of way, building of
bridges, etc. To designate lands still privately owned as
state trunk highways involves a misuse of the term "high
way," which means a public way over land. See 39 C. J. S.
909.

What is and what is not a reasonable time within which
to add any portion of the routes named in ch. 518 to the
state trunk highway system must depend upon all of the
surrounding facts and circumstances and it would be im
possible for us to furnish much guidance on this question
without knowing all of such facts and circumstances relat
ing to each portion.
The legislature has told the commission what it must do

but hasn't specified exactly when or how it is to be done.
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Consequently these are administrative details resting with
in the sound discretion and good judgment of the commis
sion. The legislature should not be accused of expecting

the impossible but its command should be carried out as
rapidly as conditions permit.
WHR
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State—Public Printing—Sec. 35.69, Stats., held to pre

scribe compensation to papers other than state official pa
per, for purposes of state notices, to be the same as that
prescribed for state official paper. Words "advertising
space" mean advertising space used for like nature.

November 3,1947.

F. X. Ritger, Director,

Bureau of Purchases.

You have requested an opinion as to what rate of com
pensation is to be paid for state legal notices published in
papers other than the official state paper. You point out that
sec. 35.69, Stats., formerly prescribed these rates by stat
ing that they were to be the same as those prescribed by sec.
6.82, Stats., which prescribes the rate for election notices,
but that ch. 260, Laws 1947, amended sec. 35.69 by inserting
the words "and other papers" after .the words "official state
paper." Therefore, as the statute now exists one part is in
direct conflict with another in that in one place it prescribes
the same rate as the official state paper and in another it
prescribes the rate set forth in sec. 6.82.

Sec. 35.69 as it now exists reads as follows:

"The compensation to the official state paper and other
paper's for the original printing of the laws, for reprinting
any law or for printing all election and other notices, all ac
counts, fiscal statements, advertisements, proclamations or
other matter required to be published at the expense of the
state shall equal the amount regularly received by such
newspaper for the same amount of advertising space, not
exceeding, however, $1 per folio for the first insertion and
70 cents per folio for each subsequent insertion. The rates
in the case of other papers shall be the same as those pro
vided from time to time for election notices in section
6.82 of the statutes. The price in full for the publication in
any paper of advertisements of the sale of school, univer
sity or other public lands shall not exceed 70 cents each de
scription whenever the advertisement contains 15 descrip
tions or more. All expenditures for transportation, com
munication, and delivery incidental to any such printing
shall be borne by the paper doing the same."

The insertion of the words underlined above and the raising
of the rates scheduled are the only changes made by ch.
260, Laws 1947.
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The question posed then is: Did the legislature, by insert
ing the words "and other papers" as shown above, intend
that "other papers" were to be paid on the same rate as the
state paper, or did it intend that the old system was to con
tinue and that "other papers" were to be paid on the rates
prescribed by sec. 6.82? The insertion of the words "and
other papers" is a clear and unmistakable expression of the
intent of the legislature even though they neglected to strike
out the words which prescribed the then existing methods
of publication rates.

It has long been the rule in this state that where a con
flict in statutory law exists the most recent expression of
the legislature is deemed to be controlling, unless a rea
sonable construction can be placed upon the earlier law
which will leave the later law in force. See The Attorney
General ex rel. Taylor v. Brown, (1853) 1 Wis. 442. State
ex rel. Hayden v. Arnold, (1912) 151 Wis. 19. Ollmann v.
Kowalewski, (1941) 238 Wis. 574.

In this instance the conflict can in no way be reconciled
so that the last expression of the legislature must prevail
and the rate to apply to advertising in "other papers" is
that of the official state paper.

It should be noted that subsequent to the passing of ch.
260, Laws 1947, the legislature amended sec. 6.82 by ch.
458, Laws 1947, by striking out the rate table and making
the rates for election notices the same as those of ordinary
legal notices provided in sec. 331.25. Although this change
is not very material in deciding the point in question, it
does however further strengthen the position we have taken
above, in that, had the legislature intended to have the

rate for "other papers" prescribed by sec. 331.25, they
would probably have amended sec. 35.69 to refer directly to
sec. 331.25 instead of allowing a double reference to exist.
There is a possibility of further confusion in sec. 35.69. It
will be noted that this law states that "compensation * * ♦
shall equal the amount regularly received by such news
paper for the same amount of advertising space, not ex
ceeding, however, $1 per folio for the first insertion and
70 cents per folio for each subsequent insertion."
There is a considerable difference in the amounts charged

by newspapers of various circulations. Also, the charges
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made for ordinary commercial open display advertisements
is less than the same newspaper would charge for legal ad
vertising because the latter r^uires a greater time and
more meticulous care to prepare. We believe that since this
section refers to legal advertising the words "the amount
regularly received by such newspaper for the same amount
of advertising space" mean the amount regularly received
by such newspaper for advertising space used for such pur
pose.

Thus, where such amount is greater than the amount
allowed by sec. 35.69 pajonents made may not exceed $1 per
folio for the first insertion and 70 cents per folio for each
subsequent insertion and where the regular rate received
for legal advertising is less than the folio limit here pre-
scribd only the lesser amount can be paid.
REB

Intoxicating Liquors—Sale to Forbidden Persons—
Knowledge of the identity of the purchaser is a necessary
element of the offense of sale of liquor to a person "posted"
under sec. 176.26 (1), Stats.

November 6, 1947.

Leary E. Peterson,
District Attorney,

Prairie du Ghien, Wisconsin.

You state that a common drunkard, after having been
"posted" pursuant to sec. 176.26 (1), Stats., purchased one-
half pint of liquor at a liquor store from an employe of the
owiier. You state further that neither the owner of the

iiqUor store, who had received notice, nor his employe, were
acquainted with the "posted" person at the time of the pur
chase and that at the time of purchase such person was not
asked his name.

You inquire whether the above transaction constitutes an
offense under the provisions of sec. 176.28, Stats. Such stat
ute provides as follows:
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"Sale to forbidden person; evidence; pleading. (1) When
the sale or giving away of any intoxicating liquors or fer
mented malt beverages to any person shall have been for
bidden in the manner provided by law, every person who
shall sell or give to, or for, or purchase or procure for, or
in behalf of, such prohibited person any such intoxicating
liquors or fermented malt beverages, shall be deemed guilty
of a misdemeanor and shall be punished by a fine not ex
ceeding $250 and the costs of prosecution; and in default of
immediate payment thereof he shall be committed to the
county jail or house of correction not less than 60 days un
less sooner discharged by the payment of such fine and
costs."

The statute which provides for serving the notice of pro
hibition of sale, which is sometimes referred to as "post
ing," sec. 176.26 (1), provides for service of a notice in
writing which shall "forbid all persons knowingly to sell
or give away to such person any intoxicating liquors or
fermented malt beverages, for the space of one year and
in like manner may forbid the selling, furnishing, or giving
away of any such liquors or fermented malt beverages,
knowingly to such person by any person in any town, city or
village to which such person may resort for the same." Youi*
question resolves itself into a determination whether knowl
edge of the identity of the purchaser upon the part of the
vendor is a necessary element of the offense. In our opinion,
it is.

Under sec. 176.35, which deals with an action for civil
damages for unlawful sale, the word "knowingly" has been
construed to refer to knowledge of the identity of the pur
chaser and not merely to knowledge that the liquor was in
toxicating or that the sale was being made. Crist v. Kiltz,
232 Wis. 567. While sec. 176.28, Stats., taken by itself does
not contain the word "knowingly" and so might be consid
ered analogous to sec. 176.30 governing sale to minors,
under which it has been held that knowledge of the minority
of the purchaser need not be proved to establish the of
fense. sec. 176.28 states that it applies to sales which shall
have been forbidden in the "manner provided by law." The
only "manner provided by law" is the provision in sec.
176.26 (1) that a notice may be- served forbidding any per
son knowingly to sell or give away to a "posted" person any
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intoxicating liquors or fermented malt beverages. Since
there is no provision under sec. 176.26 (1) to forbid any
thing other than a knowing sale, a sale without knowledge
of the identity of the purchaser is not contrary to the notice
provided in that section and is, therefore, not a violation of
sec. 176.28 (1).
RGT

Counties—Salaries cmd Wages—County board may fix
salaries of superintendent, visiting physician and subordi
nate employes of county home and county asylum under sec.
59.15, Stats.

County board may not delegate authority to fix such
salaries to trustees and superintendent of the respective in
stitution.

Notwithstanding the provisions of sees. 46.19 and 51.25,
Stats., county board may decline to fix such salaries, in
which case they may be fixed by board of trustees of the
institution under sec. 59.15 (2) (d).

November 8, 1947.

Jerold E. Murphy,
District Attorney,

Fond du Lac, Wisconsin.

In the past, and in accordance with sec. 46.19 of prior
statutes, the salary of the superintendents of the county in
stitutions has been set by the board of trustees, and the
superintendent in turn, with the approval of the board of
trustees, has designated the compensation of subordinate
employes. However, certain changes in the statutes relative
to county institutions were made during the 1947 session
of the legislature. Because of these changes you inquire

whether it is mandatory that the county board fix the sala
ries of the superintendent, the visiting physician and all
necessary additional officers and employes of your county

home and county asylum, or whether the county board may
delegate this right to the board of trustees and the super
intendent of the institution.



540 Opinions op the Attorney General

Ch. 268, Laws 1947, revised ch. 46 of the statutes. Sees.
46.18 and 46.19 now provide in part:

"46.18 Every county home, hospital, tuberculosis hos
pital or sanatorium, or similar institution, house of correc
tion or workhouse, established by any county whose popu^
lation is less than 500,000, shall (subject to regulations ap
proved by the county board) be managed by 8 trustees
♦ ♦ ♦ »

"46.19 (1) The trustees shall appoint a superintendent
of each institution and may remove him at pleasure.

* *

"(4) The salaries of the superintendent, visiting physi
cian and all necessary additional officers and employes shall
be fixed by the county board."

Ch. 485, Laws 1947, revised and consolidated chapters 51
and 52 of the statutes . relating to mentally ill, mentally
infirm and mentally deficient persons. Sec. 51.25 (1) now
provides:

"Any county may establish a hospital or facilities for
the detention and care of chronic mentally ill persons, men
tally infirm persons, * * ♦. In other counties [less than 500 -
000] it shall be governed pursuant to sections 46.18, 46.19
and 46.20. The trustees shall appoint the superintendent.
With the approval of the trustees, he shall appoint a visiting
physician. * ♦ * The salaries of the superintendent and vis
iting physician shall be fixed by the county board."

Sec. 59.15 provides:

Us «

"(2) (a) Notwithstanding the provisions of any general
or special law to the contrary the county board shall have
the powers set forth in section 59.15 (2) and (3) as to any
office, board, commission, committee, position, or employe
in county service (other than elective offices included under
section 59.15 (1), county board members and circuit
judges) created by or pursuant to any special or general
provisions of the statutes, the salary or compensation for
which is paid in whole or in part by the county, and the
jurisdiction and duties of which lie within the county or any
porton thereof and the powers conferred by this section
shall be in addition to all other grants of power and shall
be limited only by express language.
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"(c) The county board at any regular or special meeting
may * * * fix * * * the salary or cornpensation of any such
office, board, commission, committee, position, employe
* * * without regard to the tenure of the incumbent * * *.
"(d) The county board at any regular or special meeting

or any board, commission, committee, or any agency to
which the county board or statutes has delegated the au
thority to manage and control any institution or department
of the county government may enter into contracts for the
services of employes setting up the hours, wages, duties and
terms of employment for periods not to exceed 2 years.

"(4) In the event of any conflict between the provisions
of this section and any other provisions of the statutes the
provisions of this section to the extent of such conflict shall
prevail."

It is contended on the one hand that the provisions of
sees." 46.19 and 51.25 are mandatory and that the salaries
referred to in said respective statutes can be fixed only by
the county board, and on the other hand that sec. 59.15 (2)
(d) would authorize the county board to delegate to the
board of trustees and superintendent of the institution the
power to fix the salaries of the superintendent, visiting phy

sician and subordinate employes. Neither ch. 268 nor ch.
485 contains any language which would limit the plenary
power to fix salaries which the county board has under sec.
59.15. Hence the provisions of sees. 46.19 and 51.25 do not
add anything to the power which the county board previ
ously had to fix the salaries referred to in said sections
46.19 and 51.2-5.

It may well be contended that sec. 59.15 (2) (d) does not
authorize, and was not intended to authorize, any delegation
of authority by a county board but was meant to cover,
among other things', certain cases where the county board
had exercised the power of delegation given to it by other
statutes. Assuming, without deciding, however, that this

statute was intended to authorize delegation of power by a
county board, it would not authorize the county board to
delegate to the board of trustees and superintendent of a
county institution the power to fix the salaries of the super
intendent, visiting physician and subordinate employe.--
since sec. 46.18 of the statutes already has delegated to the

trustees the authority to manage the county institutions;
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and from this latter statutory delegation flows a limited
right to fix said salaries.
Upon the failure of the county board to exercise the

power granted to it under sees. 46.19, 51.25 and 59.15 to fix
the salaries of the superintendent, visiting physician and
subordinate employes of the county institutions, the board
of trustees of the institution which, under 59.15 (2) (d),
is an "agency to which the * * * statutes has delegated the
authority to manage * * * any institution" may "enter into
contracts for the services of employes setting up the hours,
wages, duties and terms of employment for periods not to
exceed 2 years." This would include the right to fix the
salary of the superintendent.
The fact that sees. 46.19 and 51.25 appear to be in manda

tory form requiring the county board to fix certain salaries
would not operate to deprive the board of trustees of the
institution of the authority granted to them under sec. 59.15
(2) (d), since sec. 59.15 (4) makes it clear that sec. 59.15
(2) (d) would prevail over sees. 46.19 and 51.25.

However, under sec. 59.15 (2), (a) and (c), the county
board still has the right to fix the salaries of the superin
tendent, visiting physician and subordinate employes of the
institutions if it sees fit to do so, rather than permit these
salaries to be fixed by the trustees under sec 59.15 (2) (d)
through its own failure to act.
JEW

State Treasurer—Reports—Si&iQ treasurer has no duty
to issue a printed monthly report showing the condition of
the state treasury at the end of each month, there being
no statute which requires or authorizes him to issue such
report.

November 12, 1947.
John L. Sonderegger,

State Treasurer,

You inform us that it has been the policy of the state
treasurer for a long time to issue a printed monthly report
as to the condition of the state treasury at the end of each
month of which about 4,000 copies are distributed. You ad-
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vise that you can find nothing in the statutes which requires
the state treasurer to issue such a repoi-t and ask whether
its preparation, publication and distribution can be discon
tinued. You state that by discontinuing this report your
department will be relieved of considerable expense and
that in place of it a statement containing the same informa
tion can be prepared and mimeographed each month and
sent to daily newspapers of the state.
We have been unable to find any statute which authorizes

or requires the state treasurer to prepare and distribute a
report such as you mention. There are statutes such as sees.
14.42 (8) and (9) and 85.67 which require the state treas
urer to prepare certain reports or statements but none of
them mentions any report such as is here involved. We
therefore advise you that you are under no obligation to
continue with the preparation, publication and distribution
of said report and that you can discontinue its preparation,
publication and distribution at any time.
WET

Public Health—Cosmetic Art—^All schools teaching cos
metic art are subject to the provisions of sec. 159.02 as to
minimum requirements and any school meeting such re
quirements may offer advanced courses subject to super
vision and regulation by the state board of health under sec.
159.03, Stats. However, advanced lectures and demonstra
tions may be offered to licensed operators without board
supervision or regulation provided that no representation
is made to the effect that the same constitutes a school of

cosmetic art under ch. 159.

November 13,1947.

CARL N. Neupert,

State Health Officer.

You have inquired whether the state board of health has
authority under ch. 159 to set up rules and regulations es
tablishing certain requirements for the administration of
advanced courses in cosmetology and whether an advanced
school for licensed cosmetologists can be operated without
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meeting the preliminary requirements for a registered
beauty school as provided by sec. 159.02.
Sec. 159.03 relating to supervision of beauty schools by

the state board of health provides in part:

"(1) The board shall enforce the provisions of this chap
ter and shall prescribe and enforce rules and regulations
governing beauty parlors, and schools teaching cosmetic
art and for the examining and licensing of managers, opera
tors and manicurists and the registration of apprentices
and students, and shall make and enforce rules governing
sanitary a,nd hygienic conditions surrounding the practice
of cosmetic art and the conduct and operation of beauty
parlors and schools of cosmetic art.

«« * *

"(3) If a beauty parlor or school teaching cosmetic art
be found insanitary or if any person working therein be
charged with imparting a. communicable, disease the board
may immediately order the local health officer to close such
beauty parlor or school and the person so charged shall not
practice or teach cosmetology until authorized to do so by
the board."

The above statute makes no distinction between schools
teaching a basic course in cosmetology and those offering
advanced or post graduate courses. Consequently it must
be considered that all cosmetology schools are subject to
supervision by the board. The purpose of such supervision
is indicated in part by subsection (3) quoted above and it is
obvious that from the standpoint of public health there is
just as much need of supervision as to sanitation and com
municable diseases in the case of a school offering an ad
vanced course as there is in a school offering only the basic
course.

It may well be that some of the present rules and regula
tions of the board will be found inapplicable to advanced
courses and the board may find it advisable to set up cer
tain rules and regulations governing advanced courses
solely, but there is no basis for concluding that schools of
fering advaned courses are exempt from board supervision.

Likewise it is apparent from reading sec. 159.02 that it
contains no exemptions in favor of a school covering an ad
vanced course only.

Subsection (1) provides that no person shall operate a
school for the purpose of teaching cosmetic art for compen-
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sation unless a proper annual certificate of registration has
been obtained from the board.

Subsection (2) provides that no school for teaching cos
metic art shall be granted a certificate unless it meets cer
tain requirements as to having a staff physician, a sufficient
number of instructors, a minimum number of students, etc.
. Subsection (3) provides that no school teaching cosmetic
art shall be granted a certificate unless it requires certain
educational attainments for admission. Also it must offer a

course of not less than 1,500 hours within a period of not
less than 8 months with instructions between the hours of

8 and 6 on week days, and certain subjects are required.
Various other requirements are set forth in subsections

(4), (5) and (6). No useful point would be served by dis
cussing them in detail. These subsections contain various
language such as "No school * * * shall," "A school shall,"
"Any school * * * shall," etc., all indicating that no exemp
tions are intended and that all schools must meet the
requirements stated in the statute. Also subsection (7) pro
vides an annual registration fee for a certificate of registra
tion "for a school to teach cosmetic art." Again there is no
exception. Sec. 159.01 (9) defines a school of cosmetic art
as a school established, under sec. 159.02., This excludes all
others.

From all of the foregoing it is apparent that the Wiscon
sin statutes do not contemplate.or permit the operation of
a cosmetic school teaching advanced courses only and that
there are no exemptions from the requirements that have
been set up for schools offering basic or undergraduate
courses in teaching cosmetic art. There would appear to be
no reason, however, why such a school should not .offer ad
vanced courses since there is nothing in the statute to pro
hibit a school from providing more than the minimum
statutory requirements, although, as above indicated, such
advanced work would be subject to such supervision and
such reasonable rules and regulations as the board might
.designate under sec. 159.03.

This does not mean, however, that no instruction in cos
metic art may be offered in Wisconsin except through the
medium of a school registered under sec. 159.02. For in
stance, sec. 159.12 (2) relating to apprentices who qualify
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for operators' licenses without attending schools of cos
metology, provides that applicants shall be given instruc
tion by a manager in all branches of practical work and in
subjects required to be taught in schools of cosmetic art as
set forth in sec. 159.02. Obviously the shop manager offer
ing such instruction to apprentices would not have to regis
ter the shop as a school of cosmetic art under sec. 159.02
or meet the other requirements therein set forth except as
to the content of the instruction offered. Also it has been

previously indicated unofficially by this office that a course
in the use of the electric needle may be offered outside of a
registered school.

It is apparent that the purpose of sees. 159.02 and 159.12
is to insure the adequate training of operators who can
qualify for licenses to serve the public. Once this objective
has been achieved it is not particularly important that the
state supervise the instruction that may be offered by way
of advanced or graduate courses for persons who are
already licensed. They have already demonstrated their fit
ness to meet the minimum requirements of the law.

it is our understanding that from time to time prominent
hair stylists and others give lectures and demonstrations
in this state to licensed cosmetologists. We do not believe
that ch. 159 contemplates the supervision and regulation of
this type of activity so long as such activities are not held
out to the public as constituting a school of cosmetic art as
that term is used in sec. 159.01 (9).
To state it another way sec. 159.02 (1) providing that no

person, firm or corporation shall operate a school for the
purpose of teaching cosmetic art for compensation without
a certificate from the state board of health was probably
intended to mean a school teaching cosmetic art in all or
substantially all of its branches to unlicensed persons de
siring to qualify for licenses. Hence, while the statute is by
no means clear and doubtless should be clarified, we con
clude that it was not intended to apply to advanced lectures
and demonstrations or special subjects offered primarily to
licensed operators and not for credit on the 1,500 hour
course required of applicants for licenses. But as above in
dicated, because of the statutory limitations relating to
schools teaching cosmetic art, no such special courses can
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be designated as constituting a school of cosmetic art unless
the person offering the same is willing to comply with all of
the statutory requirements applicable to such schools. It
should perhaps be added in closing that if members of the
public are to be used as subjects and are charged for serv
ices rendered them in the course of giving the lectures or
demonstrations to the licensed operators the provisions of
the beauty parlor law must be observed.
WHR

Counties—Parks—Highways and Bridges—Sec. 27.015
(7) (f), Stats., as created by ch. 281, Laws 1947, relating
to rural planning does not impliedly amend statutes relat
ing to distribution of highway allotments to counties, but
merely places all roads in county parks under county board
police regulation.

November 13, 1947.

James R. Law, Chairman,
State Highway Comm/ission of Wisconsin,

You have called attention to ch. 281, Laws 1947, relating
to rural planning. Among other things this chapter creates
sec. 27.015 (7) (f), the last sentence of which reads:

"The [couniy] board shall also establish rules, regula
tions and penalties for infractions thereof, for all roads in
county parks and all such roads shall be part of the county
highway system."

In this connection you state:

"Section 83.02 of the statutes designates and describes
the *county aid highway system'; Section 83.025 designates
and describes the 'county trunk highway system'; and Sec
tion 27.04 provides for a 'county system of streets and park
ways.' We do not find any provision for a 'county highway
system' and we therefore ask your opinion as to the mean
ing of that term as used in Section 27.015 (7) (f).
"It is probable that soihe 'roads in county parks' are state

trunk highways, county trunk highways, connecting streets,
other public streets in cities and villages, public highways
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under the jurisdiction of towns, or drives which may not
have been laid out as public highways by statutory pro
cedures.

"The mileage of all highways, exclusive of highways and
streets in cities and villages, is a factor used in the compu
tation of allotments under Section 84.03 (3) ; such rural
mileage and also specifically the mileage of county trunk
highways are factors used in the computation of aid under
Section 83.10; the mileage of connecting streets in'cities and
villages is the basis for the computation of aid under Sec
tion 84.10 (1) ; and the mileage of public roads and streets
which are open and used for travel, and which are not state
or county trunk highways or connecting streets, is the basis
for the computation of aids under Section 20.49 (8). We
therefore ask your opinion as to whether and in what re
spect the status of any of such public streets or highways
which may be in county parks, and the computation of aids
or allotments based on the mileage of such public streets
or highways, are affected by Section 27.015 (7) (f).
"If it were detei*mined that 'county highway system' as

used in Section 27.015 (7) (f) means 'county trunk high
way system,' it seems to us that serious conflicts as to juris
diction would result in the case of any state trunk highway
or connecting streets that might be in a county park, unless
the statutes relating thereto take precedence over the more
general provisions of Section 27.015 (7) (f). It also would
be somewhat inconsistent with the intent of Section 83.025
relating to the county trunk highway system, which is ex
plained in Volume .29 of Attorney General's Opinions oh
page 24 as follows;

" 'The underlying idea of a county trunk highway system
* * * is a system of highways maintained by the county of
a continuous and interconnecting nature which provide
routes of travel between various points within the county
and also points in adjoining counties, similar in nature to
and supplementing the state highway system. It is not just
a system of highways maintained by the county but is a
system of trunk highways maintained by.the county. It is
inherent in a trunk system that the highways thereof shall
serve as continuous and through routes of travel between
different points, termini or localities of an appreciable and
substantial distance apart.'

"It also does hot seem logical that the term 'county aid
highway system' were intended, since that would only make
such roads eligible for county aid on local unit initiative
under Section 83.14 and for improvement with county bopds
issued under Sections 67.13 and 67.14.
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"It does seem logical that roads in county parks should
be subject to the general control of the county board such
as a road in a 'county system of streets and parkways,' sub
ject, where conflicts arise, to the specific provisions relat
ing to systems or classes of streets and highways which are
more definitely defined."

It is apparent from reading chapter 281 in its entirety,
and particularly sec. 27.015 (7) (f), that the objective is
to regulate rural planning. Paragraph (f) is devoted largely
to police regulations of county parks and it is inconceivable
that the legislature intended by the last clause, of the last
sentence of paragraph (f) to revamp the entire statutory
procedure for allotment of highway aids. If such had been
the legislature's intent it would undoubtedly have amended
the allotment "statutes directly.
In other words the controlling purpose of paragraph (f)

is to confer upon the county board the authority to make
regulations for policing all roads in county parks regard
less of whether such roads be designated as state trunk
highways, county trunk highways, county aid highways,
town roads, village or city streets, etc. and irrespective of
the distribution of highway aids.

Chapter 281 has nothing to do with distribution of high
way allotments and when the legislature in sec. 27.015 (7)
(f) provides that all roads in county parks shall be part of
the county highway system such language must be read in
the light of the language preceding in the same sentence,
i.e., "The board shall also establish rules, regulations and

penalties for infractions thereof, for all roads in county
parks." Under familiar rules of syntax the words, "and
all such roads shall be part of the county highway system"
are modified or qualified by the next preceding antecedent
quoted above and which relates entirely to the authority of
the county board to establish rules, regulations and penal
ties for infractions thereof as to all roads in county parks.
Assuming there is any doubt as to the meaning of the last

part of the last sentence in paragraph (f) such meaning is
to be ascertained by referring to the associated words un
der the old maxim, "noscitur a sociis" which summarizes
the rule both of language and of law that the meaning of
words may be indicated or controlled by those with which
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they are associated. You are therefore advised that the
wording in question is not to be taken as an implied amend
ment of the various statutes governing the distribution of
highway allotments in view of the construction above given
and in view of the further rule that amendments by impli
cation are not favored since the legislature will not be held

to have changed a law it did not have under consideration
while enacting a later law unless the terms of the subse
quent act are so inconsistent with the provisions of the
prior law that they cannot stand together. Vol. 1, Suther
land on Statutory Construction, 3d Edition, § 1913.
WHR
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Savings and Loan Associations—No fee or other charge
can be imposed when member of savings and loan associa
tion withdraws funds either by redemption as provided by
see. 215.10 or repurchase as provided in sec. 215.11, other
than that mentioned in the definition of participation value
contained in sec. 215.08 (1) notwithstanding any provision
to the contrary contained in the articles or by-laws as pro
vided in sec. 215.26 (1), which provisions are superseded
by the statutory provisions referred to. This is true as to
shares which were subscribed for or issued before effective

date of ch. 820, Laws 1941, as well as those subscribed for
or issued thereafter, and no right of the shareholder or as
sociation under contract cause of federal or state consti

tution is violated thereby.
An employe of savings and loan association department

who is an officer, employe or stockholder of a savings and
loan association located in certain county is not for that
reason prohibited from examining other savings and loan
associations located in the same county. Section 220.06 (1)
is not applicable.
The commissioner of savings and loan associations may

retain his connection with and accept salary as an officer
from an association which is subject to his supervision, with
the qualification that he must refrain from passing on, con
sidering or taking any action in his official capacity with
respect to any matter involving the association with which
he is affiliated He must devote full time to the duties of his
office and any service he may render to the association must
be done at such time and under such circumstances as would
not interfere "with this requirement.
An administrative officer by retaining his connection

with and accepting a salary from a person, firm or corpora
tion under his supervision does not by that fact standing
alone violate sec. 348.28, Stats.
Immunity granted by sec. 220.065 does not inure to the

benefit of the commissioner of savings and loan associations.
Where commissioner of savings and loan associations per

forms duties which are quasi judicial in nature, he will not
be liable in damages to others for his mistakes or errors if
he exercises his honest judgment in performing acts within
his jurisdiction, with excepton of a case where such officer
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unjustifiably invades private property rights so person in
jured will be without remedy unless such officer is made
,tp respond in damages. Where such commissioner acts in a
ministerial capacity, the protection afforded when he acts in-

a qvmi judicial capacity no longer exists.

November 13, 1947.

Robert C. Schissler,
Commissioner of Savings and Loan Associations. .

In your letter of October 7, 1947 you submit for our
opinion several questions on different subjects which we
will take up in their order.

You first inquire as to whether a fee can be deducted
from the book value of a certificate of a member of savings
and loan association when said member withdraws his

funds from the association.

The member can withdraw his funds from a savings and
loan association by two methods: (a) By the association
redeeming his shares as provided in sec. 215.10; and (b) by
the association repurchasing his shares as provided in sec.
215.11.

■  In sec. 215.10 it is provided in part:

.  "At any time funds are on hand for the purpose, the as
sociation shall have the right to redeem by lot, or otherwise
as the board of directors may determine, all or any part of
any of its share accounts on a dividend date, by giving 30
days' notice by registered mail addressed to the holders at
their last address recorded on the books of the association.
The association shall not redeem any of its share accounts
when there is an impairment of share capital or when it has
applications for repurchase which have been on file more
than 30 days and not reached for payment. The redemption
price of share accounts redeemed shall be the full value of
the share account redeemed, as determined by the board of
directors, but in no event shall the redemption price be less
than the repurchase value, * * *"

-  In sec. 215.11 it is provided in part:

■ "The association shall have the right to repurchase its
share accounts at any time upon application therefor and
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to pay to the holders thereof the repurchase value thereof.
Holders of share accounts shall have the right to file with
the association their written application to repurchase their
share accounts, in part or in full, at any time. * * *"

The participation value is defined in sec. 215.08 (1) as
follows:

"* * * The participation value in the share capital of each
sh^re account held by a member shall be the aggregate of
payments upon such share account and dividends credited
thereto less withdrawals, redemption and repurchase pay
ments and depreciation charges."

It is evident that no fee or other charges can be imposed
when a member withdraws his funds from an association

either by the redemption or repurchase method other than
that mentioned in the definition of participation value in
sec. 215.08 (1). Where the shares are redeemed, the re
demption price "shall be the full value of the share account
redeemed, as determined by the board of directors, but in
no event * * * less than the repurchase value." Where the
shares are repurchased, the price the member is entitled to
receive is "the repurchase value thereof." Repurchase
value is the participation value, which is defined in sec.
215.08 (1) as the aggregate of payments upon each share
account and dividends credited thereto, less withdrawals,
redemption and repui'chase payments and depreciation
charges. No provision is made for the deduction of any
other fee or charge and for that reason no such other fee or
charge can be imposed when a member withdraws his funds
from an association.

The provisions of sees. 215.10, 215.11 and 215.08 (1)
above referred to by their terms apply to shares subscribed
for or issued before as well as those issued after these sec
tions were repealed and recreated by ch. 320, Laws 1941,
which was published June 30, 1941 and by its terms became
effective upon passage and publication. The application of
these sections to shares issued before the effective date of
ch. 320, Laws 1941, violates no right of a shareholder or
association under the contract clause of either the state or

federal constitution. XXXVI Op. Atty. Gen. 157 at 158—9.
In your inquiry you refer to the provisions of sec. 215.26

(1) which reads in part as follows:
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"The articles of association or by-laws of each local asso
ciation must specify: * * =" how shares may be withdrawn,
the fees to be charged therefor and the proportion of the
profits payable on such withdrawal; the regulations as to
retiring shares and the amount to be paid holders thereof;

In event the articles of association or by-laws of a local
association contain a provision providing that a fee be
charged when a member withdraws his shares or funSs,
such provision will conflict with the provisions of sees.
215.10 and 215.11 as repealed and recreated by ch. 320,
Laws 1941. Any provision contained in articles of associa
tion or by-laws which conflicts with a statute has no effect.
A statute governs over a conflicting provision in articles of
association or a by-law. No constitutional right of the
shareholder or of the association under the contract clause
of either the state or federal constitution is thereby im
paired. XXXVI Op. Atty. Gen. 157 at 158-9.

n

Your second question is whether an employe of the sav
ings and loan association department who is an officer, em
ploye or stockholder of a savings and loan association lo
cated in a certain county, is for that reason prohibited from
examining other savings and loan associations located in
the same county.
A prohibition against employes of your department such

as that mentioned in your inquiry would exist only if there
is a statute so providing, as we have been unable to find any
thing in the common law which imposes such a restriction.
The only statute we have been able to find on the subject is
sec. 220.06 (1).

Prior to the enactment of ch. 411, Laws 1947, which
among other things created a savings and loan association
department headed by a commissioner of savings and loan
associations, which department and commissioner are given
supervisory power over savings and loan associations, sec.
220.06 (1) read as follows:

"No commissioner of banking, deputy, assistant deputy
or examiner shall examine a bank in which he is interested
as a stockholder, officer, employe or otherwise. No commis-
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sioner of banking, deputy, assistant deputy or examiner
shall examine a bank located in the same village, city or
county with any bank in which he is interested as stock
holder, officer, employe, or otherwise. * * *"

A savings and loan association is not a bank (State ex
Tel. Cleary v. Hopkins Street B. & L. Ass'n., 217 Wis. 179 at
185) and for that reason the above quoted provisions of sec.
220.06 (1) had no application in case of examinations of
savings and loan associations even before the enactment of
ch. 411, Laws 1947, when the supervision of savings and
loan associations was under supervision of the banking
commission as provided in sec. 215.31, Stats. 1945.

The foregoing conclusion also finds support in the fact
that sec. 220.06 (1) found its origin as sec. 6, ch. I of ch.
234, Laws 1903, which was the act providing for the crea
tion of banks and for the regulation and supervision of the
banking business. Then as now the restriction was against
the commissioner of banking or subordinates mentioned
examining "a bank" under the circumstances stated, and
the word "bank" was defined in ch. IV of ch. 234, Laws
1903, as "any incorporated banking institution which shall
have been incorporated under the laws of this state as they
existed prior to the passage of this act, and to such banking
institutions as shall hereafter become incorporated under
the provisions of this act," which definition now appears in
sec. 224.01. This indicates that the word "bank" as it ap
pears in sec. 220.06 (l)did not and does not include a sav
ings and loan association.

Furthermore, in enacting ch. 411, Laws 1947, which abol
ished the banking commission and substituted in, its place
a commissioner of banks and also shifted supervision of
savings and loan associations to the savings and loan asso
ciation department and commissioner, which department
and office were also created thereby, the legislature also indi
cated that the words "commissioner of banking" as they
appeared in sec. 220.06 (1) before the enactment of said
ch. 411, Laws 1947, should thereafter refer to the commis
sioner of banks. See sec. 215.30 (5) and 220.02 (5) as cre
ated by ch. 411, Laws 1947. The words "deputy, assistant
deputy or examiner" as they appeared in sec. 220.06 (1)
before the enactment of ch. 411, Laws 1947, referred to a
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deputy, assistant deputy or examiner of the banking com
mission and after enactment of said ch. 411, Laws 1947,
refer to a deputy, assistant deputy or examiner of the com
missioner of banks. Hence, even if sec. 220.06 (1) was appli
cable in case of examination of savings and loan associa
tions prior to the enactment of ch. 411, Laws 1947, it is
not in any event applicable thereafter.

Ill

You also ask whether the commissioner of savings and
loan associations may accept a salary as an officer from an
association which is subject to his supervision.
We find no constitutional provision or statute which pro

hibits an appointive state official from accepting a salary
from a person, firm or corporation with which he may be
affiliated, when said person, firm or corporation is subject
to his supervision. See XXXII Op. Atty. Gen. 65. The stat
ute which provides for the appointment of a commissioner
of savings and loan association and states the term of of
fice and qualification states: "He shall devote full time to
the duties of his office." Sec. 215.30 (2), Stats. This does not
necessarily negative the right to accept a salary from an
outside person, firm or corporation since it is possible for
the commissioner to devote full time to the duties of his of
fice and spend evenings and other free time working for the
outside person, firm or corporation. See XXXII Op. Atty.
Gen. 65 at 68 as to discussion of term "full time."
There seems to be nothing in the common law which pro

hibits a public officer from being affiliated with and drawing
a salary from a person, firm or corporation engaged in a
private business enterprise even though said person, firm
or corporation is subject to his supervision. This is recog
nized by sec. 220.06 (1) which prohibits a commissioner of
banks and others from examining a bank in which he is
interested as a stockholder, officer, employe or otherwise
and also prohibits the commissioner of banks and others
from examining a bank located in the same village, city or
county with a bank in which he is interested as a stock
holder, officer, employe or othenvise. If it were not con

sidered that the commissioner of banks could be interested
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in a bank as stockholder, officer, employe or otherwise, there
would be no need for a.statute such as sec. 220.06 (1). ,
In an opinion of this department dated March 11, 1943

appearing in XXXII Op. Atty. Gen. 65, it was held among
other things that members of the banking commission
might at the same time be officers or directors of banks or
building and loan associations or other corporations subject
to supervision by the banking commission. Among other
things it was pointed out that for a substantial number of
years before and after enactment of eh. 374, Laws 1933,
providing for a three-man banking commission, members of

said commission or commissioners have at the same time

been officers and directors of institutions subject to their
supervision, which was characterized as a "well known and
uniform practical construction of the statutes" over a sub
stantial period, of years which would be entitled to great
weight and "would probably be controlling" if there were
any reasonable doubt as to the proper construction of the

statutes involved which, the opinion states, "we believe
there is not."

The point has also been made that appointive officials
should be permitted to retain their outside business inter
ests because otherwise it would be difficult to secure fit per
sons who would accept an appointment to such office. See
Holmes v. Osbom (Ariz.), 115 P. (2d) 775 at 784, and also
XXXII Op Atty. Gen. 65 at 67.
No doubt a public officer occupying a position such as

indicated above would be prohibited from passing on, con
sidering, or taking any action in his official capacity with
respect to any matters involving the person, firm or cor
poration with which he is affiliated under the general rule
that officers are not permitted to put themselves in a posi
tion in which personal interest may come into conflict with
the duty which they owe to the public. 46 C. J. 1037. In the
authority cited it is also said at page 1038 that in the dis
charge of his duties the officer must be disinterested and
impartial, and. he cannot at the same time act in his official
capacity and as the agent of one of the public whose inter
ests are adverse to those of another.

We therefore advise that in our opinion it would not be

unlawful for the commissioner of savings and loan associa-
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tions to retain his connection with and accept salary as an
officer from an association which is subject to his supervi
sion, with the qualification that he must refrain from pass
ing on, considering, or taking any action in his official ca

pacity with respect to any matter involving the association
with which he is affiliated. It should also be understood that

the commissioner must devote full time to the duties of his

office and any .services he may render to the association
must be done at such time and under such circumstances as

would not interfere with this requirement.
An administrative officer by retaining his connection

with and accepting a salary from a person, firm or corpora
tion under his supervision does not by that fact standing

alone violate sec. 348.28, Stats.

IV

You also ask whether the commissioner of savings and
loan associations now has the benefit of the immunity
granted by sec. 220.065, and if not, under what circum
stances he can become liable in damages to others for his
acts.

The immunity granted by sec. 220.065 does not inure to
the benefit of the commissioner of savings and loan asso
ciations for the reason that after the enactment of ch. 411,
Laws 1947, the'words "banking commission" as used in sec.
220.065, Stats. 1945, mean commissioner of banks. See sec.
220.02 (3), (4), (5), Stats., as recreated by ch. 411, Laws
1947.

It is difficult to give a general answer to your question
asking under what circumstances liability might exist,

because everything depends upon the facts in each particu
lar case, of which there can be endless variations. As a gen
eral proposition whenever the commissioner of savings and

loan associations performs duties which are quasi judicial
in nature he would not be liable in damages to others for
his mistakes or errors if he exercises his honest judgment
in performing acts within his jurisdiction. State ex rel.
Lathers v. Smith, 242 Wis. 512. Compare Wasserman v.
Kenosha, 217 Wis. 223. As an exception to this rule it is

said that an officer acting in a quasi judicial capacity is
liable to a third person where such officer unjustifiably in-
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vades private property rights so the person injured will be
without remedy unless such officer is made to respond in
damages. Wasserman v. Kenosha, supra; State ex rel Bautz
V. Harper, 166 Wis. 303 at 314.
Where the administrative officer acts in a ministerial ca

pacity, the situation is different. Then the protection af
forded when acton is taken in a qimsi judicial capacity does
not exist. State ex rel. Lathers v. Smith, 24Z Wis. 512; 42
Am. Jur. (Public Administrative Law), § 257 at p. 707.
As to when a duty is to be regarded as quasi judicial or

ministerial, see 21 Minnesota Law Review 263 at 297.
The Law Review article above cited contains an extensive

discussion on the subject of liability of an administrative
officer in tort and can profitably be read in event further in
formation is desired on the subject. See also 42 Am. Jur.
(Public Administrative Law), § 256 and following.
WET

Taxation—Schools and School Districts—High School
Tuition Tdjc—Under ch. 573, Laws 1947, a town is not en
titled to credit against amounts due for high school tuition
tax if it rieither lies within a high school district established
as such pursuant to statute nor operates a high school es
tablished as such in a manner recognized by statute.

November 17, 1947.

J. Norman Basten,

District Attorney,
Green Bay, Wisconsin.

Yoi; have asked whether the town of Allouez is entitled
to any exemption or deduction from high school tuition tax,
assessed pursuant to sec. 40.47 (5) and (6) of the statutes
as amended by ch. 573, Laws 1947, because of the fact that
it lies within a school district which operates a ninth grade.
The question is strictly one of statutory interpretation.

As pointed out by the supreme court in Holland v. Cedar
Grove, 230 Wis. 177, 189, 282 N. W. Ill, political subdivi
sions of the state have no rights except such as are con-
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ferred by the legislature and are liable to have their statu
tory rights and duties modified or abolished by it.
In Wauwatosa v. Union Free H. S. District, 214 Wis. 35,

252 N. W. 351 it was held that a legislative enactment was

not objectionable on constitutional grounds because it-sub
jected a portion of a municipality which was already sub

ject to taxation for the maintenance of a high school to an
additional tuition tax as a part of a school district which

failed to maintain a high school.
In XXIV Op. Atty. Gen. 516 the opinion was given by this

office under sec. 40.47 (6) as it existed prior to its amend
ment by ch. 573, Laws 1947, that a municipality within a
school district offering two years of high school was en
titled to one-half exemption under this statutory provision
reading:

"If a portion of .such municipality forms a part of a high
school district, the taxable property in that portion sliall
be exempt from such tuition tax."

That opinion, however, is not applicable to the situation
involved in your question both for the reason that new pro
visions have been added to the statute altering the basis of
assessment for tuition tax, and for the reason that the opin
ion above cited apparently dealt with a high school rather
than a common school district. The opinion above cited was
based in part upon, the fact that the law as it then existed

dealt with the tuition charge as a debt due to one munici
pality from another, since liability was therein based upon
the residence of the student for whom the tuition was

charged. Sec. 40.47 (6) as created by ch. 573, Laws 1947,
on the other hand, does not make the municipality of resi
dence of a pupil directly liable to the municipality furnish
ing the school facilities to such pupil. It provides that the
tuition due to municipalities furnishing the school facilities
shall be collected through the county by division among the

tax collection districts on the basis of equalized valuation
rather than on the basis of residence of the pupils.
There can be no exemptions from the tax except such as

are expressly stated or necessarily implied in the statute.
The statute subjects to the tuition tax all portions of each
municipality in the county that lie "outside of districts
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which operate high schools" and further provides, as the
statute formerly did, that if a portion of such municipality
forms a part of a high school district, "the taxable property
in that portion shall be exempt from such tuition tax." An
evaluation of exactly what exemption is intended under the
foregoing provisions is somewhat complicated by the fact
that in one portion of the statute reference is made to "dis
tricts which operate high schools" and in another part to
"high school districts." As recognized in State ex rel. Her-
manson v. Callahan, 179 Wis. 549, 191 N, W. 974 these are
not necessarily the same thing, since an ordinary school
district may operate.a.hig'h school. See sec. 40.62 Stats.

It is clear, however, that no municipality or portion
thereof is entitled to exemption from the tuition tax under

the provisions of sec. 40.47 (6) as amended by ch. 573,
Laws 1947, unless it either operates a high school or is a
high school district. The municipality involved in your ques
tion is not located within a high school district organized

or existing under any of the statutory provisions by which
such a district may function. The other question, then, is
whether it may be considered to be within a district which
operates a "high school" as that term is used in the exemp
tion provision.

Sec. 40.02 provides that the 9th, 10th, 11th and 12th
school gi'ades are high school grades. It does not follow,
however, that even schools providing all four of such grades
classify as high schools within the statute, because it is
recognized in various provisions of the statutes (notably
sees. 40.535 and 40.47 (7)) that grades above the 8th may
be maintained in schools which are recognized as distinct
and different from high schools. See also State ex rel, Her-
manson v. Callahan, 179 Wis. 549, 553, 191 N. W. 974 in
which it was recognized that even a state graded school of
the first class offering a twelve-year course of study "may
be a school just a little less than one equivalent to a free
high school." It is apparent, therefore, that even if the term
"districts which operate high schools" as used in sec. 40.47
(6) was intended to include anything other than a "high
school district" established or existing in accordance with
statutory provisions relating to such districts (upon which
question we do not at this time give an opinion) it could not
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apply to any school except one established as a high school
in a manner authorized by statute.

As we understand it, the 9th grade provided by the dis
trict involved in your question is provided as a part of a
graded school system and not as a high school. It follows
that there can be no exemption under the terms of sec. 40.47
(6) as amended by ch. 573, Laws 1947; and it is unneces
sary to determine whether a partial exemption such as was
involved in XXIV Op. Atty. Gen. 516 would ever be pos
sible under the terms of the statute as it now exists.

BL

Elections—Ballots—Sec. 5.12 as created by ch. 559, Laws

1947, does not prevent statement of principles of independ
ent candidates on ballots at November elections nor state

ment of principles of candidates for delegate at April elec
tions.

November 17, 1947.
Fred R. Zimmerman,

Secretary of State.

You have asked what restrictions the recently enacted

sec. 5.12 of the statutes (ch. 559, Laws 1947) impose upon

the preparation of ballots pursuant to sees. 5.24 and 6.23 of
the statutes with respect to candidates for delegates to na
tional conventions and with respect to independent candi
dates for state and county offices at the November elections.

It is our opinion that sec. 5.12, as created by ch. 559,
Laws 1947, was not intended to repeal or modify the pro
visions of sec. 5.23 to the effect that "the nomination papers
and ballot for any delegate may contain a statement of the
principles or candidates favored by such candidate for dele
gate, which statement shall follow his name and be ex
pressed in not more than five words"; nor the provisions of
sec. 6.23 (4) to the effect that "if the person be an inde
pendent candidate, his name shall be placed in its proper
place in the column or columns designated independent,
together with his party designation as given in his nomina
tion papers."
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Sec. 5.12 of the statutes, as created by ch. 559, Laws
1947, reads:

"Exclusive Right to Party Name. Every political party
now entitled to have the names of its candidates printed
on the September primary and November election ballots
is entitled to the exclusive right to the use of the name des
ignating it. The secretary of state shall not certify to the
county clerk, pursuant to section 5.08 (1), and the county
clerk shall not place on any ballot prepared by him, pur
suant to section 5.10 (1), the name of any person whose
nomination papers designate a party name which comprises
a combination of existing party names, or qualifying words,
phrases, prefees, or suffixes in connection with any exist
ing party name."

The entire provision must be read as a whole. The mean
ing of each sentence of an entire provision is to be deter
mined from its context. The application of the second sen
tence of sec. 5.12 is expressly limited to the September pri
maries by its reference to sec. 5.08 (1) and sec. 5.10 (1).
The committee report which was before the legislature
when the law was adopted also indicates that it was not
intended to apply to ballots for April and November elec
tions. The law was recommended by the special joint com
mittee on election laws which was created pursuant to Joint
Resolution 29, S. (See assembly journal for July 2, 1947.)
The same report was turned over to the legislative refer*
ence library with the committee's request for the drafting
of ch. 559, Laws 1947. (See drafting file 3228.)
That the law was not intended to change the existing

practices respecting candidates for delegate to a national
convention is manifested by the fact that the report dis
cussed the desirability of changes in those provisions and
concluded that any revision affecting those matters should
await study by an interim committee at a later date. A por
tion of the committee's report reads:

"* ♦ * Likewise, under Section 5.23, Paragraph 1, any
candidate for delegate to the national convention of a party
has the right to file nomination papers as being in favor of
a presidential candidate, and this can so appear on the ballot
even though the presidential candidate, himself, does not
want that specific individual running as a delegate. In fact,
under this section there could be any number of slates of
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delegates for an individual candidate for president, in
which case no individual would have a chance of winning
a delegation because the vote would be split. * * * [Follow
ing is a discussion of possible changes] '

«<* ♦ * • .

"We have not, however, concluded to recommend such
a bill at this session because of the inference that it is di
rected at the candidacy of certain individuals for president
at the next presidential election. It would seem the part
of wisdom, however, that this matter receive the attention
in a subsequent session of the legislature."

The purpose of the limitations contained in sec. 5.12 as
created by ch. 559, Laws 1947, is explained in the follow
ing portion of the committee's report:

"With respect to the use of party names, it would appear
to be the present policy of this state that each political party
now or hereafter entitled to have the name of its candidate
printed on any official primary or election ballot should have
the exclusive right to the party name and such party should
be protected from the invasion of a person seeking nomina
tion and election under its party name when they are in dis
agreement with its basic principles. Oftentimes, this inva
sion is accomplished by subterfuge in the use of prefixes,
suffixes, or qualifying words or phrases in connection with
the party designation. It would appear that this is a prac
tice which should be prohibited. To this end, the committee
herewith offers a bill to create Section 5.12 of the Wisconsin
statutes relative to the protection of party designations."
(Emphasis supplied)

The underlined phrase indicates that the protection
sought to be afforded to parties was primarily against per
sons seeking nomination and election under the party name
rather than as independent candidates.
BL
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State—University—Negligence—Neither the state nor
the board of regents of the university of Wisconsin are li
able for injuries suffered by persons who climb the radio
towers of station WHA without authority.

Officers and agents in charge of station are not liable to
trespassers of mature intelligence.

If reasonable safeguards have been provided, officers and
agents are not liable under the attractive nuisance doctrine.

for injuries to trespassing children.

November 17, 1947.
Harold A. Engel, Assistant Director,

Radio Station WHA,
University of Wisconsin.

You inquire what precautions must be taken by your
station to avoid liability to someone" who might be injured
in a fall from your FM radio tower while climbing it with
out authorization.

Radio station WHA is a state agency operated by the'
board of regents of the university of Wisconsin pursuant
to direction contained in sec. 36.33, Stats. In the leading
case of Holzworth v. State, 238 Wis. 63, the court ruled that
neither the state nor the board of regents were liable for
the tortious acts of their officers or agents. This case in
volved injuries to a minor who fell some 12 feet over the

edge, of an exit at Camp Randall stadium. Liability was
claimed oh the ground that the stadium had not been con
structed in a safe manner. The court overruled this claim

and held there was no liability. Accordingly, in our opinion
no claim against the state or the board of regents based
upon the negligence of their agents can arise out of the
construction and maintenance of the FM tower for sta

tion WHA.

Any personal liability of the officers and agents in charge
of station WHA would have to be based upon their per
sonal negligence. In the case of an ordinary trespasser of
full age, it appears that there is no affirmative duty owing
to such person and hence neither the owner nor any of his
agents could be held guilty of negligence. Schulte v. Willow
River Power Co., 234 Wis. 188. The rule regarding liability
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under the attractive nuisance doctrine for injuries to chil
dren is stated in Angelier v. Red Sta/r Yeast & Products Co.,
215 Wis. 47, 53. It is there indicated that liability does not
arise if reasonable safeguards have been provided which
would obviate the inherent danger of the structure. See also
Larson v. Equity Co-operative Elevator Co., 248 Wis. 132,

Accordingly, if you carry out your suggestions that you
will remove the ladder steps from the lower portion of the
tower and place upon each tower leg a sign—"Danger,
Keep Off," so that it would be difficult for any except an in

genious and wilful child to climb the tower, it appears that
under the existing cases there is no basis for liability on

the part of the officers and agents in charge of maintain
ing the tower.

RGT

Taxation—Public Utilities—Schools and School Districts
—The amendment of sec. 76.28 (3), Stats., by ch. 237, Laws
1947, does not limit the effect of the provision added by ch.
516, Laws 1939; but the later amendment applies only to
cases where a part of the municipalities in a joint school
district would otherwise be required to make apportionment
and some would not.

November 19,1947.

A. E. Wegner,
Commissioner of Taxation,

Department of Taxation.

You have called our attention to the amendment of sec.

76.28 (3) of the statutes by ch. 237, Laws 1947, and have
asked the following questions respecting the effect of such
amendment:

1. Does ch. 237, Laws 1947, refer to situations covered by
ch. 516, Laws 1939? If so, does the recent amendment
change the law in any respect?

2. Or, does ch. 237, Laws 1947, apply only to joint school
districts located wholly within one county having a popula
tion of 50,000 or less?
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Although sec. 76.28 (3) as it now exists has been built
up in a more or less piecemeal fashion by a series of amend
ments, the subsection was intended as an entire provision
relating to the same subject matter, and must be read as
a whole. All of its provisions, even though they may have
been added by separate amendments, must be read together
and harmonized so far as possible; and effect must be given
to each.

Doubt as to the meaning of the addition to the statute
which was made by ch. 237, Laws 1947, is probably due to
the fact that the proviso so created was added to a sentence
to which it does not appear to be germane. To the sentence
"Any excess above this amount shkll be retained by and is.
allotted to the town or village;" tkere was added the fol
lowing proviso:

"provided, however, no such apportionment shall be made
by the governing body of any town, village or city to a joint
school district unless the governing body of every other
town, village and city located within such joint school dis
trict is required by law to likewise make such apportion
ment of its share of such taxes to the joint school district,
and in such case the amount which otherwise would have
been apportioned to the joint school district shall be re
tained by the town, village or city for its general purpose."

The first part of the amended sentence deals with the excess
above the amount to be apportioned, and refers back to an
earlier sentence limiting the amount which must be appor
tioned under certain circumstances. The proviso deals with
a different situation.

We do not believe the fact that it has been appended to
another sentence and preceded by the words "provided how
ever," is indicative of a different legislative intent than the
proviso would have if it stood as a separate sentence begin
ning with the word "No." Mere matters of punctuation and
sequence are not controlling where the intention of the leg
islature is otherwise apparent. The term "such apportion
ment" appears to relate the proviso to any apportionment
made as a result of the requirements of the subsection.

It seems to us that a legislative intent is revealed to re
lieve any municipality from making an apportionment to
a joint school district if the district's territory comprises
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another municipality which is not required by statute to
make an apportionment. In specific answer to you^
questions:

1. Under the proviso created by ch. 516, Laws 1939, every

city, village and town covered is "required by law" to make
an apportionment; and so its terms are outside the scope of
the proviso added by ch. 237, Laws 1947, which- excepts
such cases.

2. It follows that your second question would be

answered in the affirmative, since the proviso added by ch.
516, Laws 1939, describes the only case in which the-sub
section applies to joint school districts located in counties

of two different classes of population.-
BL

Register of Deeds-—Recording Znsfrwwewfs—Instrument
which is acknowledged before a notary public but. which is
not subscribed and sworn to is not entitled to be recorded, as
an affidavit under sec. 235.46, Stats. - .

November 20,1947.
Robert P. Russell,

Assistant Corporation Counsel,

Milwaukee, Wisconsin.

You state that a written instrument has been presented
to the register of deeds of Milwaukee county for recording
under the provisions of sec. 235.46, Stats. The instrument
is witnessed by two witnesses and is in the form of an affi

davit except that instead of being subscribed and sworn to
before a notary public it contains an' acknowledgement by
a notary public in the form commonly used in conveyances.
The instrument relates to the identity of a party to a con
veyance recorded in the office of register of deeds of Mil
waukee county. • r
The question presented is whether the instrument quali

fies for recording as an affidavit under sec. 235.46, Stats.,
which reads:

"Affidavits, witnessed by two subscribing witnesses, stat
ing facts as to possession of any premises, descent, heirship,
date of birth, death or marriage, or as to the identity of a
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party to any conveyance of record, or that any such party
was or is single or married, or as to the identification of
any plats or subdivisions of any city or village, may be re
corded in the office of the register of deeds in any county
where such conveyance is recorded, or within which such
premises or city or village is situated, and the. record of
any such affidavit, or a certified copy thereof, shall be prima
facie evidence of the facts touching any such matter, which
are therein stated."' •

An "affidavit" is defined by Webster as a sworn state
ment in writing; especially, a declaration in writing, made
upon oath before an authorized magistrate or officer. To
make an "affidavit" to a thing is to testify to it upon oath
in writing. Williams v, Stevenson, 103 Ind. 243, 2 N. E.
728. Its purpose is to evince the truth of certain facts.
Shelton V. Berry, 19 Tex. 154, 70 Am. Dec. 326.

An acknowledgement on the other hand is a declaration
before a duly qualified public officer, by one who has exe
cuted an instrument that the execution, was his free act

and deed. It is merely a verification of the signature and
does not extend.to the body of the instrument itself. It es

tablishes only that the instrument was duly signed and
proves the identity of the person whose name appears

thereon. Bristol v. Buck, 194 N. Y. S. 53, 201 App. Div.
100. In Lee James, Inc. v. Corr, 170 Wash. 29, 14 P. (2d)
1113 it was held that an acknowledgment is a statutory
proceeding whereby a person executing an instrument may
entitle it to be recorded and received in evidence without

further proof of execution, by going before competent offi
cers and declaring it to be his act and deed, whereas a
jurat is that part of an affidavit where an officer states that
it was sworn to before him and is merely evidence that the

oath was properly administered. See also 1 C. J. S. Ac
knowledgments § 1.

Thus it will be seen that an affidavit and an acknowl
edgement are intended to seiwe entirely different purposes.
The first is intended to furnish prima facie evidence that
the truth of certain facts was sworn to and the second is

to furnish prima facie evidence of the authenticity of a
certain signature. Sec. 235.46 not only specifically uses the

word "affidavit" rather than "acknowledgment" but pro
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vides that the record of the affidavit shall be pidma facie
evidence of the facts therein stated where the facts relate
among other things to the identity of a party to any con
veyance of record which is the case in the instrument here
under discussion.

Sec. 326.03 provides that any oath or affidavit required
or authorized by law may be taken in any of the usual
forms, and every person swearing, affirming or declaring
in any such form shall be deemed as being lawfully sworn.

Sec. 137.01 (4) and (5) reads:

"(4) All certificates of acknowledgments of deeds and
other conveyances, or any written instrument required or
authorized by law to be acknowledged before any notary
public, within the state of Wisconsin, shall be attested by a
clear impression of the official seal of said officer, and in
addition thereto shall be written or stamped the day,
month and year, when the commission of said notary pub
lic will expire.
"(5) The official certificate of any notary public, when

attested and completed in the manner provided by sub
section (4) of this section, shall be presumptive evidence
in all cases, aiid in all coui'ts of the state of Wisconsin, of
the facts therein stated, in cases where by law a notary
public is authorized to certify such facts."

The only fact or facts certified to before a notary in the
instrument in question is that the person who signed the
instrument personally came before the notary on a speci
fied date, that he was known by the notary to be the person
who executed the instrument and that such person ac
knowledged the same. The notary does not certify that such
person swore to the truth of the facts recited in the body of
the instrument as would be the case if a jurat were used

in the usual form of "Subscribed and sworn to before me

this day of 1947." See XXXII

Op. Atty. Gen. 415 at 417.
The authorities appear to be in accord that the jurat is

no part of the affidavit but is merely a certificate that the
witness appeared before the officer and was sworn to the
truth of what he had stated. See United States v. Julian,
162 U. S. 324. Although the jurat is ordinarily added at

the foot of the affidavit by the officer the affidavit is suf-
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ficient if it shows in the body thereof that the affiant was
sworn by the officer before whom the affidavit was pur
ported to be made. Garrard v, Hitsman, 16 N. J. L. 124,
The instrument in question comes close to meeting the re
quirements in that it recites that the signer of the instru
ment "being first duly sworn on oath deposes and says,"
etc. However, the certificate of the notary does not indi
cate that he was the officer who administered the oath.

Thus the affidavit is presently defective although it may
be amended nunc pro tune on proof of its authenticity.
Young v. Wooden, 204 Ky. 695, 265 S. W. 24.
In view of the foregoing you are advised that the instru-

ment in question is not entitled to be recorded in its pres
ent form as an affidavit pursuant to sec. 235.46, Stats.
WHR

Municipalities—Airports—^Wisconsin cities, towns, vil
lages and counties have authority under the Wisconsin stat
utes for 1947 to undertake and carry out airport projects
with federal aid.

November 21, 1947.
Wisconsin State Aeronautics Commission.

You have asked an opinion giving the authority of cities,
towns, villages and counties, and co-sponsorships of any
combinations of the foregoing, with respect to carrying out
airport projects under the federal airport act. You have
requested opinions as to powers of such agencies in the
following respects:

1. Authority to submit a project application and to re
ceive a grant of federal funds under the act.
Ch. 548, Laws 1947, was enacted to provide for partici

pation by the state of Wisconsin and its municipalities in
development programs under the federal act. Under sec.
114.01 it was declared to be the policy of the state to co
operate with the government of the United States under
the federal airport act, and to co-operate with the cities.
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towns, villages and counties of the state in order that maxi

mum benehts under the act may be derived. Sec. 114.32 (1)
as amended by ch. 548, Laws 1947, authorizes the state

aeronautics commission to submit project applications and
receive grants of federal funds on behalf of the cities,

towns, villages and counties of the state, and combinations
thereof; and authorizes cities, towns, villages and counties
to designate the commission as their agent for such pur
poses. The provision reads:

"(1) The commission is authorized to co-operate with the
government of the United States, and any agency or depart
ment thereof in the acquisition, construction, improvement,
maintenance and operation of airports and other air navi
gation facilities in this state, and to comply with the laws
of the United States and any regulations made thereunder
for the expenditure of federal moneys upon such airports
and other air navigation facilities, and may enter into any
contracts necessary to accomplish such purpose. It is au
thorized to accept, receive, and receipt for federal moneys
and other moneys, either public or private, for and in behalf
of this state, or any municipality thereof, for training and
education programs, for the acquisition, construction, im
provement, maintenance and operation of airports and other
aeronautical facilities, whether such work is to be done by
the state or by such municipalities, or jointly, aided by
grants of aid from the United States, upon such terms and
conditions as are or m.ay be prescribed by laws of the United
States and any rules or regulations made thereunder, and
it is authorized to act as agent of any municipality of this
state upon the request of such municipality, in accepting,
receiving and receipting for such moneys in its behalf
for airports, and in contracting for the acquisition, im
provement, maintenance or operation of airports financed
either in whole or in part by federal moneys, and the gov
erning body of any such municipality is authorized to des
ignate the commission as its agent for such purposes and
to enter into an agreement with it prescribing the terms
and conditions of such agency in accordance with federal
laws, rules and regulations and with chapter 114. Such
moneys as are paid over by the United States government
shall be retained by the state or paid over to said munici
palities under such terms and conditions as may be im
posed by the United States government in making such
grants."

The methods by which cities, towns, villages and coun
ties may proceed with respect to a project where federal
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aid is involved is described in sees. 114.32 (5) and 114.33
as created by ch. 548, Laws 1947.

2. Authority to engage in airport development as con
templated in the project and in the act.
Such authority is contained not only in the provisions

above referred to but in sec. 114.11 (1) of the statutes
which reads:

"The governing body of any county, city, village or town
in this state is hereby authorized to acquire, establish, con
struct, own, control, lease, equip, improve, maintain and
operate airports or landing fields or landing and take-off
strips for the use of airplanes and other aircraft either
within or without the limits of such counties, cities, vil
lages and towns, and may use for such purpose or purposes
any property suitable therefor that is now or may at any
time hereafter be owned or controlled by such county, city,
village or town, and may regulate the same, provided, such
regulation shall not be in conflict with such rules and regu
lations as may be made by the federal government. The
governing body of each and every county and municipality
owning an airport or landing field or landing and take-off
strip in the state of Wisconsin shall cause the surroundings
of such airport, landing field or landing and take-off strip
to be marked for aeronautical purposes, and maintain such
marking, subject to arid in accordance with law and such
rules and regulations as may from time to time be made
by the federal government and in so doing may co-operate
with other states and subdivisions thereof and acquire
rights and easements in property outside of the state."

With respect to co-sponsorships, sec. 114.151 of the stat
utes as amended by ch. 437, Laws 1947, reads in part:

"All powers conferred upon any county, city, village or
town by sections 114.11 to 114.15, relating to the acquisi
tion, establishment, construction, ownership, control, lease,
equipment, improvement, maintenance, operation and regu
lation of airports or landing fields may be exercised by any
two or more municipalities in the establishment, acquisition,
equipment and operation of joint airports or landing fields.

3. Authority to acquire, own or control land needed for
the project and operation of the airport.
The statutes quoted under question 2 contain authority

for cities, towns, villages, counties and combinations
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thereof to acquire, own and control land needed for projects.
In addition we call attention to sees. 114.12 and 114.13

which authorize condemnation and purchase of such lands.
4. Authority to establish, maintain and operate an air

port.

Authority to establish, maintain and operate airports is

granted to cities, towns, villages and counties by sees. 114.11

and 114.151, quoted under question 2 above.
5. Authority to raise necessary funds to meet the spon

sor's share of project costs and to finance the operation and
maintenance of the airport.

Sec. 114.11 (4) of the statutes as created by ch. 437,
Laws 1947, reads:

"The governing body of any county, city, village or town
is authorized to appropriate money to any town, city, vil
lage or other county, for the operation, improvement or ac
quisition of an airport by such town, city, village or other
county or any combination of such municipalities."

Sec. 114.15 of the statutes reads:

"The local authorities of a city, village, town or county
to which this chapter is applicable having power to appro
priate money therein may annually appropriate and cause
to be raised by taxation in such city, village, town or county,
a sum sufficient to carry out the provisions of this chap
ter."

In addition to the foregoing authority, counties are au

thorized to borrow money for airport purposes by sec. 67.04
(1) (k) ; cities by sec. 67.04 (2) (s) ; villages by sec. 67.04
(4) (a); and towns by sec. 67.04 (5) (n).

6. Authority to execute all necessary covenants and

agreements and to assume the obligations of sponsorship as
required by the regulations of this part.

Sec. 114.32 (1) of the statutes as amended by ch. 548,
Laws 1947, above quoted, as amplified by sec. 114.32 (5),
authorizes cities, towns, villages and counties through the

agency of the state aeronautics commission to comply with
the foregoing requirements. The last sentence of sec. 114.32
(5) as created by ch. 548, Laws 1947, provides that any
county, city, village or town submitting a project applica-
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tion under the federal airport act "shall enter into an agree
ment with the commission [state aeronautics commission]
prescribing the terms and conditions of the commission's
functions under such agency in accordance with federal
laws, rules and regulations and applicable laws of this
state."

We believe that the foregoing quoted provisions together
with the general powers granted to the state aeronautics
commission and to cities, towns, villages and counties under
other provisions of the statutes are entirely adequate to en
able such municipalities, with the assistance of the state
commission, to comply fully with the requirements of the
federal airport act.
BL

State Treasurer—Accounts—Sec. 14.42 (6), Stats., re
quires among other things that the state treasurer keep a
cash book containing a detailed account of all money re
ceived and disbursed. No categorical answer can be given
to what constitutes a detailed account, as said term has no

fixed or certain meaning either in law or in accounting. The
most that can be said as a general proposition is that sec.

14.42 (6) requires the state treasurer to keep a cash book
containing such detail as will meet the requirements of good
accounting practice under the circumstances.

November 24, 1947.

John Sonderegger,

State Treasurer.

You ask us to advise you as to the kind of records you

must keep in your office to show receipts into and disburse
ments from the state treasurjL

You state that detailed records are kept of all receipts

that are received by you but that it duplicates records kept
by the department of budget and accounts. The disburse
ment records are kept by funds only and detailed informa

tion of disbursements is not recorded,
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The constitution provides that the powers, duties and
compensation of the state treasurer "shall be prescribed by

law." Art. VI, sec. 3. The duty to keep a record of receipts
and disbursements is imposed upon the state treasurer by
sec. 14.42 (6), Stats., which provides that the state treas
urer shall:

"Keep, in books provided for that purpose, fair, full and
separate accounts of all moneys received by him, clearly
distinguishing the separate funds required to be kept; keep
also a cash book, and enter therein a detailed account of all
money received and disbursed, and at the end of each week,
verify such accounts with the director of budget and ac
counts."

The foregoing leaves the state treasurer with no alterna
tive. He is obliged to keep the various books and accounts
mentioned, including a cash book in which there must be
entered "a detailed account of all moneys received and dis
bursed." The state treasurer cannot avoid complying with
this subsection even though like books or accounts are kepi;
by some other department of our state government so that
there is a duplication of effort.
The fact is that some duplication is contemplated, as the

director of budget and accounts is specifically required by
statute to keep separate accounts. Sec. 15.19 (1) provides:

"The director shall: (1) Keep in his office separate ac
counts of the revenues and funds of the state, and of all
moneys and funds received or held by the state, and also of
all encumbrances, expenditures, disbursements and invest
ments thereof, showing the particulars of every encum
brance, expenditure, disbursement and investment."

The reason for such duplication is to provide a system
whereby books kept by the state treasurer and the director
of budget and accounts can be used as a check against one
another. Specific provision for such a check is found in sec.

35.67 which provides that the state treasurer shall make,
ill addition to his biennial report, at the close of each odd-
numbered fiscal year, a condensed statement of the financial
condition of the state, and submit the same to the director

of budget and accounts who shall carefully compare the same
with his own accounts and attest the same as correct, if he
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so finds, and thereupon publish the same in the official state
newspaper and another newspaper as therein provided. If
the state treasurer were to discontinue keeping detailed
books or records of receipts and rely on those kept by the
director of budget and accounts, it would completely nullify
what the legislature intended to accomplish by enactment of
the foregoing section.
The minimum requirement is that set up by the statute

and that is "a detailed account of all money received and
disbursed." What constitutes a detailed account is in a sense
a legal question because the requirement is contained in a
statute, but basically it presents an accounting problem.
There is no fixed or certain meaning as to what constitutes
a detailed account either in law or in accounting. Account
ants consider that a detailed account is an account which

is sufficient to give the information necessary to meet the
heeds of the particular case. The detail that would be rea
sonable or necessary in one case might be unreasonable or
unnecessary in another. Hence the most we can advise you.
is that you must keep a cash book containing a detailed ac
count of all money received and disbursed which meets the
requirements of good accounting practice under the cir
cumstances.

WET

Prisons and Prisoners—Insane—Section 51.21 (3) (b).
Stats. 1947, does not provide for a jury trial on the issue
of the mental condition of inmates of central state hospital
or Winnebago state hospital.

November 24, 1947.
Clarence G. Traeger,

District Attorney,
Horicon, Wisconsin.

You have submitted two questions with reference to the
interpretation of sec. 51.21, Stats. 1947, as revised and
renumbered by ch. 485, Laws 1947. Your first question is
whether a jury trial is provided by that section and the
second is whether, if so, the district attorney and the guard-
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ian ad litem may' stipulate for an earlier trial date than
is provided in sec. 51.03, Stats. 1947.

All statute section numbers referred to in this opinion
relate to the statutes of 1947 as created by ch. 485, Laws
1947, unless otherwise indicated.

Section 51.21 (3) is a revision of sec. 51.225, Stats. 1945.
Under paragraph (a) the department of public welfare is
authorized to transfer inmates of the state prison, home
for women, state reformatory or county jail to the central
state hospital or (in the case of female inmates) to the
Winnebago state hospital, if it appears that the inmate is
mentally ill, infirm or deficient or epileptic.
Paragraphs (b) and (c) provide as follows:

"(b) The superintendent of the hospital shall receive the
prisoner and shall, within a reasonable time before his sen
tence expires, make a written application to the judge of
the county court where the hospital is located for an inquiry
as to the prisoner's mental condition. Thereafter the pro
ceeding shall be as upon an application made under section
51.01, but no physician connected with the prison, reforma
tory, home for women, Winnebago or central state hospital
or county jail shall be appointed as an examiner. If the
judge is satisfied that the prisoner is not mentally ill or
infirm or deficient or epileptic, he may dismiss the applica
tion and order the prisoner returned to the institution from
which transferred. If the judge finds that the prisoner is
mentally ill or infirm or deficient or epileptic, he may com
mit the prisoner to the central state hospital or commit her
to the Winnebago state hospital.
"(c) The provisions of section 51.07 relating to fees and

costs shall apply."

Section 51.225, Stats. 1945, contained detailed provisions
for a jury trial in such cases. The revision bill resulting in
ch. 485 was Bill 19, S., introduced by the joint interim com
mittee on public welfare laws, which in its original form
abolished all provision for jury trials in insanity hearings.
The note to sec. 51.21 (3) (above quoted in part) reads
in part:

proi)?.9iow, for a jury trial is omitted. * * * The
procedure under 51.01 and new 51.21 should be practically
identical and the procedure under the latter is by reference
to 51.01." (Italics supplied.)



Opinions op the Attorney General 579

Section 51.01 does not contain the complete procedure
to be followed in mental cases. It provides for the making
of an application to a judge, and the appointment by the
judge of two examining physicians who are required to
report in writing to the judge. The provisions for notice and
hearing are in sec. 51.02, subsec. (5) of which provides as
follows:

"(5) JUDGE'S DECISION. At the conclusion of the
hearing the judge may:
"(a) Discharge the patient if satisfied that he is not men

tally ill or infirm or deficient or epileptic, so as to require
care and treatment, or
"(b) Order him detained for observation if in doubt as

to his mental condition, or
"(c) Order him committed if satisfied that he is men

tally ill or infirm or deficient or epileptic and that he is a
proper subject for custody and treatment, or "
"(d) In case of tnal by jury, order him discharged or

committed in accordance with the jury verdict."

Paragraph (d) of subsec. (5) above quoted was not in
cluded in the original Bill 19, S. for the reason that no jury
trial was contemplated by that bill in its original form.
The same amendment which added paragraph (d) to

sec. 51.02 (5), above quoted, also added to the bill sec. 51.03,
prescribing the procedure for a jury trial if demanded by
or on behalf of the person whose mental condition is in
volved.

Therefore the question presented is whether the provision
in sec. 51.21 (3) (b) that "thereafter the proceeding shall
be as upon an application made under section 51.01" in
cludes the jury trial provision of sec. 51.03. The question is
not without difficulty but we are persuaded that the true
interpretation is that the jury trial provision does not apply
to proceedings under 51.21 (3) (b) for the following
reasons:

Section 51.225, Stats. 1945, contained an elaborate pro
vision for a jury trial which the interim committee struck
out and to which they called attention in the above quoted
note printed in the bill. In amending the bill to restore the
jury trial provisions to proceedings upon applications made
under sec. 51.01 the legislature did not expressly restore it
to proceedings under 51.21 (3) (b).
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It is obvious that not all the procedural provisions relat
ing to applications under 51.01 can be carried over and
applied to the applications made under 51.21 (3) (b). Sec
tion 51.02 (5), above quoted, which states what the judge
may do at the conclusion of a hearing on an application
made under 51.01 is inconsistent with the provisions of
51.21 (3) (b). Therefore the latter statute must control
as to proceedings under that section. Now, sec. 51.02 (5)
(d) requires the judge to abide by a jury verdict but sec.
51.21 (3) (b) makes no reference to a jury verdict, saying
only that "if the judge is satisfied that the prisoner is not
mentally ill or infirm or deficient or epileptic, he may dis
miss the application and order the prisoner returned to the
institution from which transferred" and "if the judge finds
that the prisoner is mentally ill or infirm or deficient or epi
leptic, he may commit the prisoner to the central state hos
pital or commit her to the Winnebago state hospital."

Therefore it appears that under 51.21 (3) (b) it is the
judge who must be satisfied as to the mental condition of
the prisoner and no reference whatever is made to what
he shall do in the event of a jury trial.
A jury trial is not a matter of right under the constitu

tion in insanity proceedings. Crocker v. State, (1884) 60

Wis. 553; Steward v. State, (1905) 124 Wis. 623, 631.
Therefore if there is a right to a jury trial it must be found
in the statutes. Apparently no such right is given to in
mates of the central state hospital or the Winnebago state
hospital who are there by removal from the penal institu
tions mentioned in 51.21 (3) (a) and therefore no such
right exists.

It may be pointed out that the inmate may later apply for
re-examination of his mental condition under the provi
sions of sec. 51.11, and will then be entitled to a jury trial
under that section.

This conclusion makes it unnecessary to answer your sec
ond question.
WAP
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Public Welfare Department—Foster Home Permits—
Term "related" as used in sec. 48.38 (1) (a), Stats., in
cludes adoption or consanguinity within the sixth degree
of kindred computed according to the civil law, with the
person referred to or his or her spouse.

November 24, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

You have requested an opinion with reference to the
meaning of the word "related" as used in sec. 48.38 (1) (a),
Stats., which provides as follows:

"(1) The term 'foster home' as used in sections 48.35 to
48.42 shall mean the place of residence of any person or per
sons who receive therein a child or children under fourteen
years of age for control, care and maintenance, with or
without transfer of custody; provided
"(a) That any of such children are not related to isuch

person or persons or either of them, ♦ * *."

Your questions are:
1. Does the term include marriage (affinity) as well as

blood (consanguinity) relationships?
2. Are there any limitations as to degree of relationship?
Section 48.35 (1) provides in part that the term "related"

as used in sees. 48.35 to 48.42 "is defined to include adoption
or consanguinity within the sixth degree of kindred com
puted according to the civil law with the person referred to
or his or her spouse. " This definition applies to the term
"related" as used in sec. 48.38 (1) (a) above quoted. It
follows that the answers to your questions are:

1. Relationship by marriage is included only insofar as
the person himself is concerned, but is not included in com
puting the degree of kinship at other levels in the compu
tation.

»  2. Relationship is limited to the sixth degree of kindred
computed according to the civil law.
In connection with your request you submit the follow

ing situation which has given rise to the necessity for this
opinion: A mother placed her child in the home of a woman
who is the daughter of a first cousin of the child's grand-
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mother. Applying the rule of the civil law to this situation,

it appears that the woman caring for the child is in the
seventh -degree of kindred with the child and is therefore
not included within the term "related" as used in the

statute.

WAP

Public Welfare Department-—Child Welfare Agency—
Milwaukee county department of public welfare, an agency
created by county ordinance, headed by a director and un
der the supervision of the county judges, is not a "person,
firm, association or corporation" or a "private institution"
so as to be qualified for a license as a "child welfare agency"
under sees. 48.35 and 48,36, Stats.

November 25, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

You have requested an opinion as to whether your depart
ment has authority to license the new Milwaukee county
department of public welfare created under sec. 46.01 and
following of the general ordinances, county of Milwaukee,
adopted October 7, 1947 and effective December 1, 1947.
The authority of the department to license "child welfare

agencies" is found in sees. 48.35 and 48.36, Stats. The defi
nition of the term is found in sec. 48.35 (1) which provides
as follows:

"(1) The term 'child welfare agency' as used in sections
48.35 to 48.42 is defined as any person, firm, association or
co7'po7'ation, and any private institution which receives for
control, care and maintenance, with or without transfer of
custody, for more than seventy-five days in any consecutive
twelve months' period at any one time more than four chil
dren under eighteen years of age unattended by their par
ents or guardians, but not counting, in the case of an indi
vidual, children related to such person, for the purpose of
providing such children with care and maintenance or of
placing them in foster homes whether for gain or otherwise.
This term shall not apply to any boarding school which is
essentially and primarily engaged in educational work. The
term 'related' as used in said sections is defined to include
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adoption or consanguinity within the sixth degree of kin
dred computed according to the civil law with the person
referred to or his or her spouse."

Section 46.01 of the general ordinances of the county of
Milwaukee cited above provides as follows:

"There is hereby created a Department of Public Wel
fare to be administered under the direction of the Judges
of the County Courts and to consist of a Director of Public
Welfare and such other officers and employes as may be
hereafter authorized.

Section 46.02 of said ordinances provides in part as
follows:

"* * »

"(2) The Department of Public Welfare is empowered
to perform all child welfare functions related to the welfare
of dependent, neglected, illegitimate, or mentally defective
children including the following specific functions:

<(« * »

"(b) To place any dependent or neglected child in the
County Home for Dependent Children pursuant to the pro
visions of Section 48.28 (1), (4), and (5) of the Wisconsin
Statutes;
"(c) When licensed by the State Department of Public

Welfare, to assume the care, custody, and guardianship of
the person of any child during the period of his minority,
upon the order of a competent court to this effect;
" (d) To place any neglected or dependent child in a foster

home or private institution and to contract with any parent,
welfare agency, guardian, or other person for the care and
maintenance of such child; provided, however, that any con-
ti'act with a private institution or welfare .agency shall be
subject to the prior approval of the Committee on County
Institutions;

<<>|c * ̂

" (f) To consent to the adoption of any child placed in its
permanent care, custody, and guardianship pursuant to the
statutes regulating adoption proceedings or to provide for
the care of any child as a member of a family otherwise
than by adoption through a written agreement which shall
clearly state the terms of the custody granted to the person
or persons receiving the child and shall provide for the
proper care, education, and maintenance of such child dur
ing his minority;
" (g) When authorized by the State Department of Public

Welfare, to issue permits to conduct foster homes to persons
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applying therefor and to supervise the operations of such
homes pursuant to the rules and regulations issued by the
State Department of Public Welfare;

« *

"(j) To perform any or all of the duties which may be
performed by a 'licensed Welfare agency' pursuant to the
Wisconsin Statutes when authorized to do so by the State
Department of Public Welfare."

Section 46.03 of said ordinances provides as follows:

"All services to children shall be in cooperation with the
Juvenile Court and shall not in any way conflict with the
powers or jurisdiction of such court with respect to the
delinquency of children: the involuntary transfer of the
care, control, and custody of children; or the orders of the
court with regard to the conduct of any adult who is be
lieved to be guilty of contributing to, encouraging, or tend
ing to cause by any act or omission the delinquency, neglect,
or dependency of a child."

The ordinance creating the department was intended to
be enacted pursuant to the authority of sec. 49.51 (1),
Stats., as amended by ch. 584, Laws 1947, and sec. 59.08

(9a), which provide as follows:

"49.51 (1) The county administration of all laws relat
ing to old-age assistance, aid to dependent children and
blind aid shall be vested in the officers and agencies desig
nated in the statutes. The county board may provide assist
ants for such officers and agencies and prescribe their
qualifications and fix their compensation in conformity with
the rules and regulations of the department as provided in
section 49.50 (2). The county board may direct the county
judge to administer such assistance and may fix his com
pensation therefor"

"59.08 In addition to the general powers and duties of
the several county boards enumerated in section 59.07
special powers are conferred upon them, subject to such
modifications and restrictions as the legislature shall from
time to time prescribe, to:

«♦ * *

"(9a) Establish such agencies and employ such person
nel as it may deem necessary for the social welfare and pro
tection of mentally defective, dependent, neglected, delin
quent and illegitimate children within the county, fix the
compensation of personnel so employed, and appropriate
money for such agencies and personnel; provided that the
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personnel authorized to he employed hereunder may include
the services of a child welfare agency licensed under section
48.37. Nothing herein shall authorize any departure from
any of the provisions of any other statute relating to the
social welfare and protection of such children, nor to relieve
any county from any obligation imposed by any such stat
ute, but any county board may provide additional facilities
and agencies for the social welfare and protection of such
children."

It is apparent that the Milwaukee county board has at
tempted to vest in its department of public welfare a num
ber of functions which can only be performed by licensed
child welfare agencies. Sections 48.36, 48.87, and 48.38,
Stats. The board has assumed that the county department
can be so licensed by the state department.
But to be licensed as a "child welfare agency" it must be

either a "person, firm, association or corporation" or a "pri
vate institution." Under sec. 370.01 (12) Stats, the word
"person" extends and applies to bodies politic and corpo
rate. A "body politic" is a social compact by which the whole
people covenants with each citizen and each citizen with the
whole people that all shall be governed by certain laws for
the common good. 5 Words and Phrases, 603. Clearly, the
county department of public welfare is not a "body politic"
although Milwaukee county is within the definition. So the
county department of public welfare does not qualify as a
"person."
The department is set up as an agency of county govern

ment administered under the supervision of the county
judges. It is therefore not a "firm, association or corpora
tion." It is not a separate entity as in the case of a private
or municipal corporation. Certainly it is not a "private in
stitution."

It follows that it is not such an organization as can be
a licensed child welfare agency in the meaning of the stat
utes.

The suggestion has been made that the director of the
county department might be licensed as a child welfare
agency, since he is a "person" in the meaning of sec. 48.35
Stats. There are two objections to this, one based on the
policy of the state department of public welfare and the
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other based on the terms of the ordinance above quoted. The
state department deems it inadvisable to license individuals
as child welfare agencies for the reason that in case of their
death or retirement, all children in their custody would have
to be returned to court for other disposition. If the director
were to be so licensed and should then resign or die, all con
trol exercised by the department over the children in his
custody would automatically cease.

Moreover, the ordinance provides that "the Department

of Public Welfare is empowered" to perform said functions
when licensed by the state department of public welfare as

a child welfare agency. The ordinance therefore contem
plates that it will be the department and not any of its per
sonnel who are to be so licensed. If the department as such
cannot be licensed the ordinance cannot be carried into ef

fect by licensing its director.
In conclusion you are therefore advised that neither the

Milwaukee county department of public welfare nor its di
rector can be licensed as a child welfare agency by your
department.

A possible solution, requiring an amendment of the ordi
nance, is suggseted by the proviso in sec. 59.08 (9a), above
quoted.
WAP



Opinions op tse Attorney General 587

Counties—Salaries and Wages—County Board—Number
of days for which compensation may be paid to county
board members is limited by sec. 59.03 (2) (f) and this
provision cannot be circumvented by having the board meet
as a committee of the whole. When so meeting board mem

bers are not entitled to compensation as members of a
county board committee under sec. 59.06 (1) and (2), and
action taken as a committee of the whole is not the action

of the county board.

December 1, 1947.

Elmer R. Honkamp,
District Attorney,

Appleton, Wisconsin.

You state that the legal number of meeting days for the
Outagamie county board in any one year is 25 and inquire
whether the board by meeting as a committee of the whole
can legally transact county business after the 25 days al
lowed by the statute have been used up.
We do not think that it is correct to say that the number

of days on which the county board may meet is restricted
to 25. Doubtless you have in mind that part of sec. 59.03 (2)

(f) which provides that except for services as a member of
a committee under sec. 59.06 no supervisor shall be paid
for more than 25 days' attendance on the county board in
any one year in a county of less than 100,000 population.
Thus it would be seen that the limitation is on the num

ber of days' pay and not on the number of days on which the
county board may legally meet. Under sec. 59.04 (1) (a) a
county board is limited to one annual meeting each year.
XX Op. Atty. Gen. 81. Under sec. 59.04 (1) (b) county
boards, except in counties of over 500,000 population, also
meet in April when they may transact all business per
mitted at the annual meeting in the fall. Also, special meet
ings may be held at any time as provided in sec. 59.04 (2).
Such special meetings may be adjourned from time to time.
Likewise the county board has the power to continue its
annual meetings from time to time until it adjourns sine
die. Dandoy v. Milwaukee County, 214 Wis. 586. There is
no express limitation as to the number of days during the
vear on which the county board may legally meet,
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Sec. 59.06 (1) reads:

"Any county board may, by resolution designating the
purposes and prescribing the duties thereof and manner of
reporting, authorize their chairman to appoint before the
first day of June in any year a committee or committees
from the members of the county board elect, and the com
mittees so appointed shall perform the duties and report as
prescribed in such resolution."

Sec. 59.06 (2) sets up certain limitations as to mileage
and the number of per diems which may be allowed to such
county board committee members.
We assume that the question really intended to be raised

is whether the county boai'd by resolving itself into a com
mittee of the whole can place the members thereof in a posi
tion to qualify for the per diems allowed to county board

committee members under sec. 59.06 (2). It would seem
that the committee as a whole consisting of the entire
county board is not one of the committees referred to in sec.
59.06 (1) and even if it were it would not constitute the
county board itself so as to be able to take legal action as
such board.

The function of the committee as a whole is nonnally to
consider a subject which the board does not wish to refer
to a regular committee, and yet where the subject matter
is not well digested and put into proper form for definite ac
tion, or when, for any other reason, it is desirable for the
board to consider a subject with all the freedom of an ordi
nary committee. See Robert's Rules of Order, sec. 55, or, as
Stevens puts it in Law of Assemblies, page 261, when an as
sembly desires to consider and perfect (but not adopt) a
measure, with all the freedom of a committee, the practice is
to resolve itself into a committee consisting of all the mem
bers.

When the committee as a whole is through with the sub
ject referred to it, or it wishes to adjourn, or to have de
bate limited, a motion is made that the committee rise and
report, specifying the result of its proceedings, Robert's
Rules of Order, sec. 55. Usually the report of the committee
of the whole is in the form of a resolution, expressive of the
opinion of the committee, as to the subject referred to it.
Cushing's Parliamentary Law, sec. 2011.
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Hence it will be seen that the committee of the whole is

not the board itself and has only limited powers so that
while it may report back to the board it cannot itself act as
the board. Since it is neither the board itself nor one of the

regular or ordinary committees of the board appointed by
the chairman pursuant to sec. 59.06 (1) it follows that the
members thereof do not qualify for the compensation pro
vided for committee members under sec. 59.06 (2) and the
board cannot circumvent the limitations of sec. 59.03 (2)
(f) as to compensation by purporting to carry on the busi
ness of the county board through the medium of a commit
tee of the whole.

WHR

Fish and Game—Counties—County board outside of Mil
waukee county does not have power to regulate hunting or
the discharge of firearms during an open season established
by the conservation commission.

December 2, 1947.
Ernest P. Swift, Director,

Conservation Department.

You state that the conservation commission has estab
lished a special open season for deer in the Necedah Na
tional Wild Life Refuge during the period December 6 to
December 14, 1947. You state further that the Juneau
county board has adopted an ordinance purporting to pro
hibit the discharge of firearms in Juneau county during this
open deer season. You inquire whether such an ordinance
is within the powers delegated to the county board by the
Wisconsin statutes.

Reiterating our former opinion in XXXII Op. Atty. Gen.
at 870, the answer is "No." A county is only a subordinate
agency of the state. It has only such powers as are expressly
granted and necessarily implied from the statutes. Spauld-
ing V. Wood County, (1935) 218 Wis. 224. This conclusion
is in accord with our opinion in XXVII Op. Atty. Gen. 705
which states that a town board has no power to prohibit or
"regulate hunting.
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We further direct your attention to the fact that any
peace officer purporting to act under this invalid county
ordinance does not have the protection of law in his inter
ference with a citizen lawfully engaged in hunting and
would be personally liable to such citizen for all damages
resulting from an unlawful arrest.
RGT

Chiropractors—Licenses and Permits—Under sec. 147.23
(7), Stats., chiropractor unavoidably prevented from at
tending one of the two-day educational programs of the
Wisconsin Chiropractic Association must present to the
state board of examiners in chiropractic his claim for ex
emption from such attendance within a reasonable time.

December 2,1947.
E. J. WOLLSCHLAEGER, D. C., Chairman,

State Board of Examiners in Chiropractic.

You have asked for our assistance in construing that por
tion of sec. 147.23 (7), Stats., relating-to exemption from
attendance at the educational programs conducted by the
Wisconsin Chiropractic Association. Sec. 147.23 (7) reads:

"All licenses issued by the board shall expire on the
thirty-first day of December following the issue thereof, ex
cept that any holder of a license may have the same renewed
from year to year by the payment of an annual fee of five
dollars; provided, that satisfactory evidence is presented
to the board that said licensee in the year preceding the ap
plication for renewal has attended at least one of the two-
day educational programs conducted, supervised and di
rected by the Wisconsin Chiropractic Association and ex
emption from this requirement shall be granted only upon
showing satisfactory to said board that attendance at said
educational programs was unavoidably prevented."

The constitutionality of the provision requiring attend
ance at the educational programs of the Wisconsin Chiro
practic Association as a condition precedent to renewal of
annual licenses was challenged by a number of chiroprac
tors in an action commenced in the circuit court for Dane
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county, Wisconsin, in November, 1946. The validity of the
law was upheld by the circuit court and the judgment has
been appealed to the supreme court where it is now pending.
One of the plaintiffs in this action, as well as two others

who, while not parties to the action, did not attend the edu
cational program in either October 1946, or the one given
in October 1947, have now filed affidavits with the board re
questing exemption from the attendance requirements on
the grounds that one of the three chiropractors was seri
ously ill and that the constant attendance of the other two
was required in taking care of him so that it was impossible
for any of the three to attend the meetings in either year.
We pass without comment any consideration of the affi

davits on their merits as that is a function for your board
rather than this office and we will assume for purposes of
this opinion that the affidavits correctly state the facts, al
though we should perhaps add that the board itself must
be convinced that the showing made in the affidavits is sat
isfactory. We will also assume for purposes of this opinion
that the statute is a valid one since any statute is presump
tively valid until held otherwise by the courts.
The question presented is whether a license which ex

pired on December 31, 1946 for non-attendance at the edu
cational program in October, 1946 can now be renewed for
the balance of the year 1947 upon a showing satisfactory to
the board that such attendance was unavoidably prevented,
and whether a 1948 license can also be obtained by one who
does not have a 1947 license upon a satisfactory showing
that attendance at the October, 3 947 session was unavoid
ably prevented.
The general rule for construction of statutes creating ex

emptions relating to licensing provisions is stated in 33 Am.
Jur., Licenses § 38, as follows:

"Those who seek shelter under an exemption law must
present a clear case, free from all doubt, as such laws, being
in derogation of the general rule, must be strictly construed
against the person claiming the exemption and in favor of
the public."

No claim to exemption can be sustained unless it is clearly
within the scope of the exemption clause, 37 C. J. 237. It is
apparent from reading the first part of 147.23 (7) that all
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licenses issued by the board expire on the 31st day of De
cember following the issue thereof although they may be
renewed in the manner provided by statute. What then are
the rights of the person who has permitted his license to
expire by not taking the prescribed steps for renewal? Is he
entitled to a renewal of the license at any time after it has
expired upon a showing of having been unavoidably pre
vented from attending the educational programs which
have been given in the meantime?
The chiropractic licensing statute, unlike some of the

other licensing statutes, contains no express provision for
reinstatement of a license which has lapsed or expired. For
instance, sec. 153.06 (1) relating to optometric licenses pro
vides that such licenses cease to be valid on December 31

for the year for which issued but "in case of the failure
of any person to so register the board, in its discretion, may
permit such person to register at a later date upon request
and payment of $10 within one year from the date of de
fault." Sec. 152.06 (1) relating to licenses to practice den
tistry provides that the board of examiners may revoke a
license when it is not renewed after 60 days' notice in writ
ing, but the license may be reinstated at the discretion of
the board by payment of $25 within one year from revoca
tion. Under sec. 95.53 licenses to practice veterinary medi

cine and surgery cease to be valid on December 31 of the
year for which issued. They are to be renewed before Janu
ary 1 of each year but in case of the failure of any veteri

narian to so register within the time required, the board,
in its discretion, for cause shown, may permit registration
at a later date upon request and payment of $15 within one
year from the date of default. Under sec. 154.04 licenses to

practice chiropody expire on February 1 of each year and
are to be renewed upon payment of a $2 annual fee on or
before January 31. A renewal fee of $7 is levied against any
chiropodist who fails to renew his application on or before
January 31, and the license may be revoked for failure to
renew the certificate of registration before July 1 of any
year. Other illustrations might be furnished but the fore
going are typical.

It is apparent that the problem is approached differently
under different statutes. In some instances the license and
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the certificate of annual registration are treated as two
separate things, and the license does not expire automatic
ally at the end of the registration year although failure to
register within the time prescribed may constitute grounds
for revocation of the license. In other instances as under

the chiropractic statute and optometry statute the license
actually expires at the end of the license year automatically
and without board action.

In the interpretation of the statutes all words and phrases
are to be construed and understood according to the com
mon and approved usage of the language although tech
nical words and phrases and such others as may have ac

quired a peculiar and appropriate meaning in the law are
to be construed and understood according to such peculiar
and appropriate meaning. Sec. 370.01 (1). According to

Webster "expire" means "to come to an end; to cease; to
terminate." "Expiration" has been defined as coming to a
close, Clevenger v. Kem, 100 Ind. App. 581, 197 N. E. 731.
It means cessation or end. Marshall v. Rugg, 6 Wyo. 270,
45 P. 486; Petition of Prime, 835 Pa. 218, 6 A. (2d) 530.

"Renew" means "to restore to existence; re-establish; re

create." Webster's New International Dictionary.

Thus we cannot conclude within the light of these defini
tions that it is impossible for the board to renew a license
that has expired since, among other things, "renew" means

to restore to existence that which may have expired. How
ever, reading further in the provisions of license renewal

contained in sec. 147.23 (7) we find the language "from
year to year" modifying the word "renewed." This would
imply continuity of the license, and we are therefore justi
fied in concluding that there are to be no unreasonable gaps
in the license of a practicing chiropractor. Certainly it
would be contrary to public policy as well as to the express
provisions of sec. 147.23 (1) to permit any person to prac
tice chiropractic without a license whether the period of
practice be one day, one year or ten years. Under statutes
conferring privileges upon private individuals for a certain
period of time such privileges cannot be exercised after the
lapse of the time allowed. 59 C. J. 1079.
We do not feel that it is necessary for us here to explore

the problem beyond pointing out such legal principles as
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may be of assistance in disposing of the cases at hand. Suffi

cient has been said to analyze the problem presented. While

the statute is silent as to the time limitation for granting

the exemption it must be presumed that the claim is to be

made within a reasonable time under all of the facts and

circumstances involved in each individual case. In Kerbs v.

State Veterinary Board, 154 Mich. 500, 118 N. W. 4, regis
tration under a previous practice statute was required
within a certain time, but the court indicated that even in
the absence of the time limitation one seeking the advantage
of the exemption from graduation from a veterinary college
accorded to those in practice for five years prior to the
passage of the license statute, would have to apply for reg
istration within a reasonable time.

In view of the express legislative mandate embodied in
sec. 147.23 (1) that no one shall practice chiropractic unless
licensed it would seem that any chiropractor engaged in
continuous practice in the state of Wisconsin would have
to make his claim for exemption from attendance at the
educational programs before his license expired on Decem
ber 31. As we understand it these programs are offered dur
ing the month of October in each year so that normally
there should be plenty of time in which to make the applica
tion for exemption prior to the license expiration date on
December 31.

However, there might be a situation wherein the appli
cant's health was so precarious that it would be impossible
for him to make the application or he might be in a foreign
countiy or otherwise have some legitimate reason for not
being able to claim the exemption before expiration of his
current license.

We understand that one of the applicants for exemption
has been seriously ill for a considerable period of time. If
the affidavit or other facts presented to the board should
establish to its satisfaction that he has been too ill to prac
tice chiropractic and also too ill to make application for ex
emption until this time, we believe the board would be jus
tified in now issuing to him a 1947 license even though he
failed to attend the 1946 eductaional program and that it
would also be justified in entertaining a claim for exemption
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from attendance at the 1947 session in connection with his

application for a 1948 license.
However, it may seem inconceivable to the board that the

other two applicants who have presumably been engaged
continuously in the practice of chiropractic in Wisconsin
at all times in question, can justify their failure to present
their claims for exemption from attendance at the 1946
session until this time, and if the board concludes that there
has been unreasonable delay it would be justified in now
denying the claim for exemption as well as the application
for a license for either 1947 or 1948. Since their licenses

have expired and cannot be renewed under the exemption
provision, and there being no other statutory provision for
delayed reinstatement as in some of the other licensing stat
utes, it would appear that the only way these persons and
others similarly situated can now qualify for licenses is by
following the same procedure that is prescribed by sec.
147.23 for original applicants for licenses.
WHR

Banks and Banking—Mortgage Loans—Notwithstanding
the provisions of sec. 221.82, Stats., state banks are author
ized by sec. 219.01 to invest in a combination loan on real
estate located outside of Wisconsin and adjoining states,
where one part of such loan consists of an FHA insured
mortgage, and the other part consists of a second mortgage
on the same real estate which is fully guaranteed under the
servicemen's readjustment act of 1944. Such banks are also
authorized by the latter section to invest in a mortgage on
such real estate where the mortgage is not insured by FHA
in full or in part, but is partially guaranteed or secured un
der said servicemen's readjustment act of 1944.

December 3, 1947.

G. M. Matthews,
Commissioner of Banks.

You ask for our answer to two questions regarding the
power of state banks to invest its funds in mortgages on
real estate located outside of Wisconsin and adjoining states
when they are guaranteed in whole or in part under the
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servicemen's readjustment act of 1944. The questions sub
mitted are as follows:

1. May such banks invest in a combination loan on real

estate located outside of Wisconsin and adjoining states
where one part of such loan consists of a first mortgage in
sured by the federal housing administrator and the other
part consists of a second mortgage on the same real estate
which is fully guaranteed under the servicemen's readjust
ment act of 1944?

2. May such banks invest in a mortgage on such real
estate located outside of Wisconsin and adjoining states
where said mortgage is not insured by the federal housing
administrator in full or in part, but is partially guaranteed
or secured under the servicemen's readjustment act of
1944?

We start out with the fact that sec. 221.32 provides in
part as follows:

"No bank shall lend any part of its capital, surplus or
deposits upon real estate mortgages or on any other form
of real estate security, directly or as collateral, except in
this and adjoining states; * *

However sec. 219.01 authorizes state banks, savings
banks and trust company banks, as well as others named
therein:

* «

"(3) To invest their funds, and moneys in their custody
or possession (which are eligible for investment and which
they are by law permitted or required to invest), in notes
or bonds secured by mortgage or trust deed insured by the
federal housing administrator, and in debentures issued by
the federal housing administrator, and in securities issued
by national mortgage associations.
"(4) To invest their funds and moneys in their custody

or possession (which are eligible for investment and which
they are by law permitted or required to invest) in notes,
bonds or other forms of evidence of indebtedness guaran
teed by the administrator of veteran's affairs of the United
States veteran administration or otherwise guaranteed or
secured under service men's readjustment act of 1944,
United States Public Law 346, 78th Congress, and acts
amendatory thereof and supplemental thereto."

In an opinion of this department reported in XXVI Op.
Atty. Gen. 481 it was held that insofar as sec. 219.01 (3)
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permitted investments in notes or bonds secured by mort
gages or trust deeds insured by the federal housing admin
istrator, it was in conflict with the portion of sec. 221.32
referred to where the mortgages or trust deeds insured by
the federal housing administrator are secured by real estate
not located in the state of Wisconsin or adjoining states,
and that in such event for reasons stated in said opinion, the
provisions of 219.01 (3) would govern over those in sec.
221.32. For that reason it was concluded that the institu

tions mentioned in sec. 219.01 "may invest in FHA insured
real estate mortgages no matter where the property may be
located and that any restriction on the making of invest
ments found in ch. 221, Stats., is not to be deemed to apply
to investments made under ch. 219, Stats."
The opinion referred to was issued on October 18, 1937.

Sec. 219.01 (4) did not come into existence until enacted by
ch. 455, Laws 1945. The same reasoning as was applied in
said opinion to investments authorized by sec. 219.01 (3)
applies here with respect to investments authorized by sec.
219.01 (4), insofar and to the extent that the latter sub
section authorizes state banks, savings banks, trust com
pany banks and others mentioned in sec. 219.01 to invest
their funds or moneys in notes, bonds or other forms of
evidence of indebtedness guaranteed or secured under the
servicemen's readjustment act of 1944. We therefore an
swer your first question "Yes."
Coming now to your second question, we note that sec.

219.01 (4) authorizes investments "in notes, bonds or other
forms of evidence of indebtedness guaranteed by the ad
ministrator of veteran's affairs of the United States vet

eran administration or otherwise guaranteed or secured un
der servicemen's readjustment act of 1944, United States
Public Law 346, 78th Congress, and acts amendatory
thereof and supplemental thereto." There is nothing in this
language that specifically states whether the obligation re
ferred to must be guaranteed in full to fall within the
scope of this subsection.

Said act as originally adopted by act of June 22, 1944,
ch. 268, 58 Stat. 284, provided that a veteran might apply
within a certain stated time to the administrator of veter

ans' affairs for a guaranty of the administrator of not to
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exceed 50 per cent of a loan for certain stated purposes,
provided the aggregate amount guaranteed did not exceed
$2,000. It was also provided that where an authorized fed
eral agency had made, guaranteed or insured a primary
loan to a veteran for any of said purposes, the administra
tor might guarantee the amount of a second loan, not to
exceed $2,000 in amount and in no event 20 per cent of the
purchase price or cost. There were certain other limitations
imposed by the act regarding these guarantees but they are
not material so far as the question here is involved.

The act was amended by act of October 6, 1945, ch. 393,
59 Stat. 538 at 542 and also by act of December 28, 1945,
ch. 588, 59 Stat. 623 which brought the act down to its
present form. As last amended, the servicemen's readjust
ment act of 1944 provides that a maximum of 50 per cent
of any loan made by a lending agency specified to a qualified
veteran within the time and for the purposes stated is auto
matically guaranteed by the government, with a top of

$2,000 for non-real estate loans and $4,000 for real estate
loans. (38 USCA § 694) Where a principal loan is made,
guaranteed or insured by a federal agency for any of the
stated purposes, a secondary loan may be guaranteed in full
by veterans' administrator, provided that such loan may
not exceed 20 per cent of the purchase price or cost. (38
USCA § 694e.)
Thus both under the servicemen's readjustment act of

1944 as originally enacted and as subsequently amended,
provision was made (a) for a guarantee of a primary loan
which would not cover the full amount of the loan and (b)
for a guarantee of the full amount of a secondaiy loan, not
to exceed however, a certain amount. It must be presumed
that the legislature had in mind the provisions of said act
as originally enacted when it adopted sec. 219.01 (4) and
intended that said subsection be construed in conformity
with it in its entirety, not only as originally enacted but also
as subsequently amended, because of the specific reference
to said act and "acts amendatory thereof and supplemental
thereto" in said sec. 219.01 (4). Under the circumstances it
must be concluded that any loan guaranteed to the extent
authorized by the servicemen's readjustment act of 1944
as originally enacted or subsequently amended, comes
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within the scope of loans authorized by sec. 219.01 (4) even
though such guarantee may not be for the full amount of the
loan, because the legislature obviously could not have in
tended that sec. 219.01 (4) impose any requirement greater
than the scope of any guarantee afforded by the federal act.
We therefore answer your second question "Yes."
WET

Public Welfare Department—Prisons and Prisoners—
Prison Made Goods—The department of public welfare may
not, under sec. 56.01, Stats., sell prison manufactured ar
ticles other than those named in sec. 56.06, Stats., to such
nonprofit organizations as denominational hospitals, the
American Legion and the Veterans of Foreign Wars.

December 4, 1947.

H. B. Evans, Director of Administration,
State Department of Public Welfare.

You have requested an opinion whether the state depart
ment of public welfare may sell products manufactured at
the Wisconsin state prison other than those enumerated in
sec. 56.06 of the statutes as created by ch. 366, Laws 1947,
to such nonprofit organizations as the American Legion,
Veterans of Foreign Wars and denominational hospitals.
As is the case with all other government agencies, the

department of public welfare has only such powers as are
expressly granted or necessarily implied by statute. Sec.
56.01 of the statutes authorizes manufacture of articles

"for the state and its political divisions and any tax-
supported institution or agency" and manufacture for sale
to "other states or political divisions thereof" or "the
United States."

Sec. 56.06 of the statutes expressly prohibits offering for
sale "in the open market" products other than those therein
enumerated. Whatever implied authorization is contained

in the exceptions enumerated in sec. 56.06 need not here be
decided; because it seems clear that articles other than
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those excepted may not be sold otherwise than as author
ized in sec. 56.01.

We do not believe that such organizations as the Ameri
can Legion, Veterans of Foreign Wars and denominational
hospitals can be included in any of the terms in sec. 56.01.
Since sec. 20.15 (4) and (5) makes appropriations for the
annual encampments of the Veterans of Foreign Wars and
the American Legion, the question might arise whether that
appropriation brings them within the term "tax-supported
institution or agency." We believe that the term "tax-
supported institution or agency" as used in sec. 56.01, par
ticularly in view of its association with the term "state and

its political divisions" was intended to include only such in
stitutions or agencies as are wholly, or at least primarily,
supported by taxation. The term "support" is defined in
Webster's New International Dictionary (unabridged):
"To pay the costs of; to maintain; as a project is supported
by taxes; * * *." The fact that a nominal appropriation is
made toward the expense of encampments conducted by the
American Legion and Veterans of Foreign Wars does not
transform them into tax-supported agencies.

It is our opinion that any of the articles manufactured at
the Wisconsin state prison which are not enumerated in
sec. 56.06 may not be sold to nonprofit organizations such
as those you have enumerated, including denominational
hospitals, but that they may be sold only to agencies of the
government.

BL
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Counties—Contracts—Wher6 contract for construction
of public works has been entered into by county pursuant
to provisions of sec. 59.07 (4) (c), sec. 66.29 and sec.
289.16, Stats., partial payments may be made to the con
tractor as the work progresses in accordance with the pro
visions of the contract without audit by entire county board
under sec. 59.07 (3).

December 4, 1947.
John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You state that the county has entered into a contract for
the construction of an administration and classroom build
ing at the county owned airport. The contract price is in
the neighborhood of $20,000 and it will probably take sev
eral months to complete the building. Also, the county board
contemplates the construction of a county hospital at a cost
of about $1,250,000. This project will likewise take con
siderable time to complete.
We are asked whether there is any way that the contrac

tor on projects of this character can be paid once or twice
a month as the work progresses without an audit by the en
tire county board which meets only at intervals of several
months. In this connection you direct our attention to
XXXII Op. Atty. Gen. 847 wherein this office expressed the
opinion that except as otherwise provided by law it is con
templated by sec. 59.07 (3), sec. 59.17 (3) and sec. 59.26
(2), Stats., that all claims against the county are to be
audited by the county board before payment.

Sec. 59.07 (4) authorizes the county board to build and
keep in repair the county buildings. Sec. 59.07 (4) (c) pro
vides in part:

"All public work, of the kinds mentioned in section 66.29
(1) (c), where the estimated cost of such work will estceed
$1,000 shall be let by contract to the lowest responsible bid
der, such contract shall be let, made and entered into pur
suant to and in accordance with section 66.29. * * *"

Sec. 66.29, referred to in sec. 59.07 (4) (c), relates to
bids and contracts for public works but it is silent as to
the time and manner of payment. However, the practice
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is almost universal in making contracts relating to public
works to include provisions for partial payments from time
to time upon the certificate of the architect as the work
progresses. Usually 10 or 15 per cent of the total amount
due under the contract is withheld until some 60 days after
completion in order to give the architect time to ascertain
that the contract has been fully performed and so certify to
the public body which let the contract.

Sec. 289.16 (1) provides that all contracts involving $100
or more for the performance of labor or furnishing mate
rials on public works must contain a provision for payment
by the contractor of all claims for labor and material. The
contractor must also give a bond in the amount of the con
tract price for the faithful performance of the contract and
the payment for claims for labor and materials. Sec. 289.16
(2) provides that any party in interest may, not later than
one year after the completion of the contract, maintain an
action against the contractor and the sureties on the bond
for the recovery of any damages he may have sustained by
reason of the failure of the contractor to comply with the
contract or to comply with his contract with subcontractors.
Thus it will be seen that there are ample safeguards to

protect the county under the standard provisions of public
works contracts for partial payments from time to time on
the certificate of the architect as well as on his final certi
ficate so as to eliminate any real necessity for audit by the
entire county board on partial payments. Therefore, to the
extent that there is any conflict between the procedure con
templated by sees. 59.07 (3), 59.17 (3) and 59.20 (2) on
the one hand, and the procedure contemplated by specific
provisions of the statutes relating to public works contracts
on the other hand, such as 59.07 (4) and 289.16, the pro
visions of the specific statutes and of contracts lawfully
made pursuant thereto are to be taken as controlling.
Where the county board has let a public works contract

calling for partial payment from time to time on the archi
tect's certificate it may in a sense be deemed to have pre-
audited such claims. In effect, the county board's entry into
a contract with such provisions constitutes a vote or reso
lution within the meaning of sec. 59.17 (3) authorizing the
county clerk to sign orders in accordance with the provi-
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sion of the contract and sec. 59.20 (2) authorizing the
county treasurer to pay the same.

It would seem that to require audit by the entire county
board of partial payments on county construction projects
as the work progresses would practically preclude any
large-scale construction projects by counties. Sec. 59.08
(38), whereby the county board may delegate to the stand
ing finance, audit or executive committee the auditing of
claims not exceeding $500, would help but little on a large
project, and the contractor would be bankrupt if he had to
carry all of the construction costs on a large job between
semiannual or special county board meetings. The legisla
ture should not be charged with having given counties the
authority to construct county buildings in one breath while
indirectly nullifying such power in the next breath by re
quiring action of the entire county board on partial pay-?
ment of construction contracts.

You are therefore advised that such payments may be
made without audit by the entire county board in accord
ance with the terms of the contract, assuming the same was
entered into pursuant to law.
WHR

Public Welfare Department—Foster Home Permits—
State department of public welfare may not license foster
homes located outside the state under sec. 48.38 (2), Stats.

December 6, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

You requested an opinion with reference to the follow
ing question arising under sec. 48.38 (2) Stats.: "Legally,
can the board of public welfare issue a permit to a foster
home in another state?" Section 48.38 (2) and (4) pro
vides as follows:

"(2) No person shall conduct or maintain a foster home
without first having obtained a permit to do so from the
state department of public welfare or from a licensed child
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welfare agency desi^ated to issue such permits by the state
department of public welfare. Such permits shall not be is
sued for a longer period than one year."
"(4) Every foster home shall be under the supervision

of the licensed child welfare agency, if any, which issued
a permit to it and of the state department of public welfare
or of some person or agency designated by such department.
The state department of public welfare shall adopt and en
force rules and regulations for the conduct of all foster
homes to which it shall issue permits directly."

The above quoted statutes contemplate regulation and
supervision by the department of foster homes to which it
issues licenses. Nothing in the statute indicates an intention
to give it extraterritorial effect and hence it must be con
strued as applying only to foster homes located in the state
of Wisconsin where they can be supervised. La Forge v.
State Board of Health, (1941) 237 Wis. 597, 601; 50 Am.
Jur. 510—Statutes § 487.
You are therefore advised that foster homes located out

side of the state may not be licensed by the department.
WAP

Marketing and Trade Practices—Trading Stamps—Sec.
100.15, Stats., prohibits theatre from giving certificate with
each ticket purchased where such certificate is redeemable
in merchandise at auctions held by the theatre.

December 9, 1947.
John S. Barry,

Deputy District Attorney,
Milwaukee, Wisconsin.

We have your request for an opinion in regard to a ticket
selling plan which you believe is a violation of sec. 100.15,
Wisconsin statutes. The plan, briefly, is organized as fol
lows: A company known as the Golden Dough Company
prints certificates and distributes them to theatres that sub
scribe to the plan. The company purchases merchandise
such as watches, motorbikes, housewares and electrical ap-
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pliances and these articles are auctioned off at the theatre to
holders of these certificates. Every purchaser of a theatre
ticket is given one Golden Dough certificate which has a
redeemable cash value of 1/10 of 1 cent. The theatre patron
accumulates these certificates and on auction night uses
them as money to bid for the merchandise mentioned above.
The purpose of the plan is to stimulate attendance on mid
week nights.

Sec. 100.15 provides in part:

"(1) No person, firm, corporation, or association within
this state shall use, give, offer, issue, transfer, furnish, de
liver, or cause or authorize to be furnished or delivered to
any other person, firm, corporation, or association within
this state in connection with the sale of any goods, wares or
merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser re
ceiving the same to procure any goods, wares, merchandise
privilege or thing of value in exchange for any such trading
stamp, token, ticket, bond, or other similar device * *

It is our opinion that the scheme as outlined in your re
quest is a vioaltion of the trading stamp statute. This de
partment has ruled in XIV Op. Atty. Gen. 370 (1925) that
the sale of a coupon book was a sale of goods, wares or
merchandise. In XIX Op. Atty. Gen. 602, 608 (1927), that
ruling was reaffirmed and this department held that a the
atre thrift book entitling the purchaser to admission to
the theatre was a sale of goods, wares and merchandise.
The two opinions above cited have established the adminis
trative practice for over 20 years. It must be presumed that
the legislature was aware of the interpretation placed upon
the statute, and since the legislature did not see fit to make
any change therein, it must be presumed that the interpre
tation reflected the intent of the legislature.

There is other authority to the same effect. See, State v.
Blair, 130 Kan. 863, 288 Pac. 729, 730; State v. Haining,
131 Kan. 854, 293 Pac. 952, 953. The question of whether
theatre tickets are goods, wares and merchandise was con
sidered by the court in Ex parte Dees, 50 Calif. App. 11,
194 Pac. 717, 718-719. The court in an extended opinion
concluded that theatre tickets were goods and cited a large
number of cases sustaining that conclusion.
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It follows, therefore, that since the theatre owner is sell
ing goods when he sells a theatre ticket, he cannot give a
Golden Dough certificate with the ticket, since such certi
ficate is redeemable in merchandise.

ES

Public Welfare Department—Feeble-Minded—^The state
department of public welfare is not authorized by sec. 51.12
(6) to act as a commission in lunacy to make a finding of
mental deficiency as to a child received at Wisconsin child
center since sec. 48.20 (1) prohibits admission of such child
and requires immediate return to committing authority.

December 9, 1947.
A. W. Bayley, Director,

Department of Public Welfare.

You have requested an opinion relative to the powers of
the state department of public welfare in regard to men
tally deficient children committed to Wisconsin child center
at Sparta. Specifically, you desire to know whether the
department, acting as a commission in lunacy, can make a
determination of feeble-mindedness and thereafter transfer

such children from the child center to one of the colonies

and training schools, pursuant to the provisions of sec. 51.12
(6). The section just mentioned applies to any state or
county institution under the jurisdiction of your depart
ment. However, there is a specific provision regarding the
child center which takes precedence over the general pro
visions.

Sec. 48.20 (1) relating to the child center provides as
follows:

"The department shall admit to the center only depend
ent and neglected children under 16 years of age, but no
child who is feeble-minded, insane or epileptic shall be
admitted and if committed shall be returned to the com
mitting authority."
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It is apparent from this section that it was the intent of the
legislature that no feeble-minded child should be received
into the child center and that if through inadvertence a
juvenile court did commit such child, it would become the
duty of the state department to return the child to the
committing authority.

This provision appears to preclude the department from
sitting as a commission in lunacy as provided in sec. 51.12
(6), 1947 statutes (formerly sec. 52.02 (4), 1945 statutes).
Therefore, if the authorities in charge of the center at
Sparta find upon examining a child committed there that
such child is feeble-minded, insane or epileptic, the com
mitting authority should be notified and the child returned
to such authority as quickly as possible for further pro
ceedings according to law.
We believe it must be inferred that the department will

reach the determination as to the mental deficiency of the
child by the usual testing methods employed at the insti
tution. In other words, if the mental examinations given
to the child upon admission by the child center indicate
that there is mental deficiency, such child should be
promptly returned to the committing authority. This does
not mean that there must be a formal determination of
mental deficiency by the department.
You are therefore advised that the Wisconsin child cen

ter is not authorized to admit a mentally deficient child and
that if such child is received, it should promptly be returned
to the committing authority.
ES
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Public Welfare Department—Feeble-Minded—^Under sec.
51.12 (6), Stats. 1947 (formerly sec. 52.02 (4)), state
department of public welfare has authority to make a find
ing as to feeble-mindedness of a child in either Wisconsin
school for boys or Wisconsin school for girls and to commit
such child to one of the colonies and training schools.

December 9,1947.

A. W. Bayley, Director,
Department of Public Welfare.

You have requested an opinion relative to the authority
of the state department of public welfare to sit as a com
mission in lunacy for the purpose of determining mental
deficiency of inmates of the Wisconsin school for girls and
the Wisconsin school for boys. Under the 1945 statutes, sec.
52.02 (4) and sec. 51.11, the department sat as a commis
sion in lunacy, made findings as to the mental condition of
inmates of the two schools mentioned above, and trans
ferred such inmates when found to be mentally deficient to
the colonies and training schools. Chapter 485, Laws 1947,
revised and consolidated chapters 51 and 52 of the statutes.
Sec. 52.02 (4) was renumbered sec. 51.12 (6) and now pro
vides as follows:

"If the department, acting under section 51.11, deter
mines that any person in any state or county institution
under its jurisdiction is mentally deficient or epileptic, it
may transfer him to an institution mentioned in sec
tion 51.22."

It is our view that the language used in the revision is as
broad as that which appeared in old section 52.02 (4). It is
our opinion that the department has the authority to act
as a commission in lunacy and to determine whether any
person in any state institution under its jurisdiction is men
tally deficient. Upon such determination the department has
the power to transfer such person to the colonies and train
ing schools provided in sec. 51.22.
In the revision of sec. 51.11 by ch. 485, Laws 1947, the

language was somewhat changed and the words "acting
as a commission in lunacy" no longer appear in subsection
(7) of sec. 51.11. We do not believe this change in language
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worked any material change in the meaning of the law.
Sec. 51.12 (6) confers the power upon the department to
determine if any child in either the boys or girls school is
mentally deficient. The reference to sec. 51.11 is merely a
reference to the procedure as set forth in the latter section.
The result in this situation differs from that involving the

Wisconsin child center only because as to the latter there
is specific provision in sec. 48.20 which orders the depart
ment to return a mentally deficient child received at such
center to the committing authority. In other words, the dif
ference is this: The legislature has decreed that mentally
deficient children should not be admitted to the Wisconsin

child center and that if such child is inadvertently sent
there by the court or other authority it should immediately
be returned for commitment to the proper institution. In
regard to the Wisconsin schools for girls and boys, the leg
islature did not decree that the mentally deficient be
excluded. The legislature did, however, vest in the state
department the authority to determine the mental condi
tion of any of the inmates of those two. schools and upon the
finding of mental deficiency to transfer such cases to the
colonies and training schools.
ES

Public Welfare Depa/rtment—Juvenile Court—Sheriffs—
Commitment of Children—Under sec. 54.23 (3) and (4),
Stats. 1947, the state department of public welfare has
authority to establish reception centers for delinquent chil
dren committed to it by juvenile courts. Under sec. 59.23
(4) it is the duty of the sheriff to convey such delinquent
children to the appropriate centers established by the
department, upon delivery to him of the commitment.

December 10, 1947.

A. W. Bayley, Director,
State Department of Public Welfare,

You have requested an opinion with reference to the fol
lowing situation. Since the enactment of ch. 546, Laws 1947,
it has become the duty of juvenile courts to commit delin
quent children to the state department of public welfare
instead of to the Wisconsin school for boys and the Wiscon-
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sin school for girls as formerly. Under date of November
19, 1947, you notified the judges of all juvenile courts that
reception centers for delinquent children are being estab
lished at the Wisconsin school for boys at Waukesha and
the Wisconsin school for girls at Oregon. Your letter to
the judges states in part: "All juvenile delinquents com
mitted to the state department of public welfare will here
after be received and cared for during the period of time
essential for their isolation at one of these two facilities."

One of the juvenile judges has raised the question
whether he has any authority to order the sheriff to take

the juvenile to the Wisconsin school for boys after he has
"exhausted my power in the commitment of the youth to
the state department of public welfare." Your question is:
"What procedure shall be followed after commitment by a
juvenile court of the state of a delinquent male juvenile to
the department of public welfare under the provisions of
ch. 546, Laws 1947, to accomplish his transfer from the
jurisdiction of the juvenile court and the sheriff of the
county from which committed to the Wisconsin school for
boys, Waukesha?"

Section 48.17 (2) Stats, provides as follows:

" (2) When any sheriff or other officer or other person ap
pointed by the department shall execute a commitment to
any such school he shall be entitled to receive therefor from
the proper county his actual and necessary expenses and
the further sum of $5, and no more, for each day while nec
essarily engaged in executing such commitment."

The term "such school" refers to the schools for boys
and girls. It may be doubted that the foregoing statute has
any further application since direct commitment to those
schools may no longer be made. Nevertheless, you are
advised that it is the duty of the sheriff to convey delin
quent boys to the facility at Waukesha and delinquent girls
to the facility at Oregon for the following reasons.
Under section 54.23 (3) and (4), Stats. 1947, created by

ch. 546 and renumbered by ch. 560, Laws 1947, the depart

ment is given authority among other things to "(3) Estab
lish and operate places for detention and examination of
all persons committed to it; and (4) Approve or establish
places for detention prior to the examination and study of
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all persons committed to it." Pursuant to such authority you
have created facilities for the reception of delinquent chil
dren at the boys' and girls' schools. Those are the places at
which the department receives such children pursuant to
commitments made by the juvenile courts.
"A commitment is a warrant, order, or process by which

a court or magistrate directs a ministerial officer to take a
person to prison, or to detain him there." Reardon v. Frace,
(1939) 344 Mo. 448, 126 S. W. (2d) 1167, 1168, quoting
People ex rel. Allen v. Hagan, (1902) 170 N, Y. 46, 62 N. E.
1086, 1087.

The commitment "is the final process for carrying the
judgment into effect." Watkins v. Merry, (C. 0. A. 10th,
1939) 106 F. 2d 360, 361. See also IV Op. Atty. Gen. 943,
944.

The sheriff is a ministerial officer of the court. 14 Am.
Jur. 262, Courts § 22. He is the proper officer to "serve or
execute according to law all processes, writs, precepts and
orders issued or made by lawful authority and to him de
livered." Sec. 59.23 (4), Stats. 47 Am. Jur. 822, Sheriffs § 3.

It has always been considered in this state that it is the
duty of the sheriff to convey persons to the institutions to
which they are committed by the courts. See IV Op. Atty.
Gen. 943; XX Op. Atty. Gen. 1053. This is known as "exe
cuting the commitment." Of. sec. 48.17 (2), Stats., quoted
above. If the court were merely to order a person committed
without delivering the commitment to the sheriff to be exe
cuted, the court would not have fulfilled its entire function
in making such a commitment. The court's power is not
"exhausted" until the commitment is delivered to an officer
for execution.

Upon receiving a commitment of a delinquent child to the
department of public welfare, it is the duty of the sheriff to
execute the commitment by delivering the child into the
custody of the department. As noted above, the department
has authority to establish reception centers. Obviously, it
is the duty of the sheriff to execute the commitment by
taking and conveying the delinquent child to the appropri
ate reception center, turning him over to the persons ap
pointed to receive him, and taking a receipt.
WAP
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Adjutant GeneraJ^National Guard^Disbandment—Ar
mories—When national guard company has been disbanded
as provided by law its property becomes the property of the
state of Wisconsin by virtue of sec. 21.42 (4), Stats., and
under sec. 21.24, Stats., the adjutant general in his capacity
as quartermaster-general is charged with the care of such
property.

December 12, 1947.

John F. Mullen,

Adjutant General.

You have asked us who is the legal owner of armories
which belong to various national guard companies mustered
into federal service and which companies have been subse
quently deactivated.

Sec. 21.42 relating to the status, powers and property of
national guard companies provides:

"(1) Such company, when such organization is per
fected, shall without any further proceeding constitute a
corporate body to be known by the name by which such
company is officially designated under the military laws
and regulations of the state, and shall possess all the pow
ers necessary and convenient to accomplish the objects and
perform the duties prescribed by law.
"(2) The members of such military company in good

standing and no others shall constitute the members of such
corporation and shall elect three trustees who shall man
age and administer the business of such corporation. The
trustees shall elect one of their number president, and one
vice president and shall also elect a secretary.
"(3) Each such company may take by purchase, devise,

gift or otherwise and hold property, both real and personal,
and with the approval of the adjutant general sell, convey
and mortgage such property, so long as such company is an
existing company and a part of the national guard of Wis
consin. All such property shall be in the custody and control
of the trustees hereinbefore provided for.
"(4) Whenever any such company shall be disbanded as

provided by law such coloration shall cease to exist and
all property belonging to it shall become the property of the
state of Wisconsin."

Subsection (4) quoted above was construed in IX Op.
Atty. Gen. 388. It appeared there that all members of a par
ticular company had been drafted into the military service
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of the United States and in pursuance of federal law were
discharged from the national guard. It was considered that
this effected the mustering out and disbanding of the
organization. In addition to the statutory provision quoted
above it appeared that the corporate articles of the organi
zation provided that all of its funds and property should
become the property of the state of Wisconsin in the event
of the dissolution of the association.

It was accordingly concluded that title to the organiza
tion's real estate had become absolute in this state but that
in order to perfect the record evidence thereof some record
of the facts in question should be made and that such record
might consist of a certified copy of the order or whatever
other action was taken by which the particular company
was transfered to the federal service. It was further sug
gested that if a formal order of this character was not avail
able, an affidavit should be procured as to the fact of the
transfer from an officer of the organization and that the
same should be recorded in the office of the register of deeds
in the county where the organization's real estate was lo
cated.

It should perhaps be pointed out here that sec. 21.42 (4)
would not be operative so as to result in transfer to the
state of armory property acquired for the use of national
guard companies by the board of supervisors of any county
or the common council of any city pursuant to sec. 21.61
(1), since sec. 21.61 (3) provides in part:

"* * * In case however a city or county shall have aided
in the erection of said armory and the company or com
panies of the national guard for which said armory was
erected shall at any time be disbanded, then such armory
shall become the property of said city or county in which
said armory is erected."

We assume when you use the word "deactivated" in ask
ing who becomes the legal owner of the property of a na
tional guard company mustered into federal service that
you mean "disbanded as provided by law" within the mean
ing of sec. 21.42 (4), and it seems very clear under the
statute that the state of Wisconsin is the legal owner of the
armories formerly owned by units of the Wisconsin national
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guard where such units have been disbanded as provided
by law.

Secondly, you have inquired whether the reactivation of

a former unit restores any of its legal rights to armory
property.

The answer is, "No." When a unit has been disbanded

as provided by law the statutes make no provision for a
reconveyance of the property to it upon its reactivation

and in the absence of such statutory provision legal title
remains in the state.

You next inquire what rights the armory board has with
respect to the care and custody of such property.

Sec. 21.615 relates to the powers and duties of the armory
board. Subsection (2) provides that the object, purpose and
duty of the board is to construct or acquire armory build
ings suitable for the use of the Wiscon.sin national guard.
The board may lease property to the state of Wisconsin and
under subsection (3) if it does lease property to the state
the rental shall be sufficient for operation and maintenance
as well as retirement for indebtedness against the prop
erty. Subsection (4) provides, among other things, that
when all of the property acquired or constructed by the
board shall be fully paid for, the board shall donate, trans
fer and convey all such property to the state of Wisconsin
by appropriate instruments of transfer and conveyance.
Nowhere does sec. 21.615 make any provision for care

and custody of armory property by the armory board after
title has vested in the state whether such title is acquired
by the state through conveyance from the armory board
under sec. 21.615 (4) or by operation of sec. 21.42 (4) upon
disbandment of a national guard unit, or otherwise. Admin
istrative agencies have only such powers as are expressly
granted to them or as necessarily implied, and any power
sought to be exercised by a state agency must be found
within the four comers of the statutes under which the
agency proceeds. Atnencan Brass Co. v. State Board of
Health, 245 Wis. 440. Accordingly, you are advised that
armories which have become the property of the state under
sec. 21.42 (4) are not subject to the care and custody of
the armory board.
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Lastly, you have inquired what state agency is charged
with the responsibility if the armory board is not the proper
custodian.

Sec. 21.19 (1) provides, among other things, that fthe
adjutant general shall be the quartermaster-general and
sec. 21.24 provides in part that, "The quartermaster-general
shall have charge of all the military property of the state,
and carefully preserve, repair and account for the same."
While from a reading of this entire section it is apparent
that such military property for the most part consists of
personal property, it is nevertheless true that the language
"all the military property of the state" is broad enough to
encompass both real and personal military property and
we understand it has been the practice of the adjutant gen
eral to assume jurisdiction of armory property formerly
belonging to national guard units which have been inducted
into federal service, although local custodians have fre
quently managed such property subject to supervision by
the adjutant general's office.

That the adjutant general (who is also quartermaster-
general) is the proper agency for having charge of the
state's military property in the form of real estate was rec
ognized by the 1947 legislature in the enactment of chapter
33, creating sec. 21.19 (2) of the statutes to read as follows:

"The adjutant general on behalf of the state may lease
to Juneau county lands, buildings and facilities at Camp
Williams when not required for use by the Wisconsin Na
tional Guard, and may lease or rent other state owned lands,
buildings and facilities used by, acquired for, or erected for
the Wisconsin National Guard when not required for use
by the Wisconsin National Guard. No such lease shall be
effective unless in writing and approved by the governor in
writing."

It is hardly probable that the legislature would have em
powered the adjutant general to lease such properties if it
had not considered them to be under his care and custody.
You are therefore advised that the adjutant general in

his capacity as quartermaster-general is charged with the
care of military property which belongs to the state by
virtue of the operation of sec. 21.42 (4) upon the disband-
ment of a national guard company.
WHR
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Insane—Conditional Release of Patients—Sec. 51.13 (3),
Stats., as amended by ch. 485, Laws 1947, provides that pa
tient on conditional release from mental hospital is pre
sumed competent upon expiration of one year from date of
such release and thereupon superintendent has no authority
to require summary return of said patient irrespective of
whether such release took place before or after the effective
date of ch. 485.

December 13, 1947.

A. W. Bayley, Director,
State Department of Public Welfare.

You have requested an interpretation of sec. 51.13, Stats.,
as amended by ch. 485, Laws 1947, relating to conditional
release of patients from mental hospitals. Your question
pertains to subsec. (3) thereof, which provides as follows:

"(3) Upon the expiration of one year from the granting
of a conditional release the authority of the superintendent
to require the patient's return shall end, and the patient
shall be presumed competent and his civil rights thereby re
stored."

Sec. 51.13 (3), Stats. 1945, provided as follows:

"(3) Upon the expiration of 2 yeai's from the time of
granting such parole or such leave of absence the authority
of the superintendent to require the return to the hospital
or asylum or senile ward of the person paroled or granted
leave shall end, and the presumption of insanity or senility
against such person because of the original adjudication
that he was insane or senile shall cease, and until a new
adjudication to the contrary, he shall be presumed sane the
same as though his sanity had been established by a judi
cial determination."

The most important change is the shortening of the
period of parole from two years to one year. The question
confronting your department is whether the new period of
time applies to all patients now on parole or conditional
release or whether it is limited to those released after the
effective date of ch. 485, namely, August 7, 1947. You state
in your request that there were a number of patients
released under the old law who had been out on parole for

over one year on August 7, 1947.
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In the first place, we must consider that the legislature
has in the revision changed a rule of evidence. The usual
rule is that sanity is presumed to be the normal state of the
human mind. However, when insanity is once proved to
exist, such as by a commitment to a mental hospital, the
state of insanity is presumed to continue until the presump
tion is overcome by contrary or repelling evidence. See, In
re Hogan, (1939) 232 Wis. 521, 525, 287 N. W. 725. From
this it is clear that in the absence of a legislative rule such
as laid down in subsec. (3), a patient on parole would be
presumed insane until adjudged sane by a court of compe
tent jurisdiction on evidence showing that sanity had been
regained. The legislature has, however, in sec. 51.13 (3)
created a rule of evidence which gives the benefit of a pre
sumption of sanity to a patient who has successfully com
pleted one full year of conditional release from a mental
hospital. Since this is simply a rule of evidence it is a matter
of procedure which would not arise unless someone in a
legal proceeding challenged the sanity of the patient. In
other words, the patient after one year of successful ex
perience on conditional release would start off in any legal
proceeding with the presumption of sanity in his favor. In
view of the fact that this change in the rule of evidence is
procedural there is no reason why the rule should not apply
to patients released before August 7,1947, the effective date
of ch. 485, as well as to patients released after that date.
Applying the presumption to both classes of patients does
no violence to any constitutional rights or privileges of
either class.

The legislature having established the rule that one year
of successful parole has presumptively restored the patient
to sanity, there is, of course, no authority for the superin
tendent of the mental hospital to return such patient sum
marily. The result is that the patient after the year on con
ditional release will be entitled to full and complete dis
charge because he is presumed to be sane.
You are advised that any patient on parole or conditional

release pursuant to sec. 51.13 is by the provisions of subsec.
(3) thereof presumed competent at the expiration of one
year from the date of such release and that the superin
tendent of the hospital thereupon no longer has the au-
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thority to require the summary return of such patient irre
spective of whether such conditional release or parole was
granted before or after the effective date of ch. 485, namely,
August 7, 1947.
ES

Counties—Public Assistance—County Judge—SalaHes
and Wages—Prior to enactment of ch. 584, Laws 1947,
amending sec. 49.51 (1), Stats., the county board had no
authority to allocate portion of county judge's salary to his
duty as administrator of social security aids. Upon being
relieved of such duties, judge retains right to entire salary
notwithstanding attempt by board to make such allocation
in previous resolution.

December 15, 1947.
Larry D. Gilbertson,

District Attorney,
Black River Falls, Wisconsin.

You state that in 1942 the county board of Jackson county
passed a resolution fixing the salary of the county judge on
and after January 1,1944 as follows:

"For services as county judge $2,400
"For services as administrator of Jackson county

welfare department $1,600

"Be it further resolved that the said sum of $1,600 be
paid only during the time the county judge is such admin
istrator."

In 1945 the salary of the county judge was fixed at $4,400
by the board.
The county board has now adopted an ordinance by which

the judge's function as administrator of public welfare was
terminated and a new administrator has since been ap
pointed. You inquire whether the salary of the judge should
now be decreased in the amount of $1,600 so that his net
salary would be $2,800.
As pointed out in our opinion of December 22, 1945, the

county board at that time had no authority to allocate poi>
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tions of the judge's salary to the various functions of his
Office. XXXIV Op. Atty. Gen. 428. At that time the salary
was required to be fixed as an entirety. Therefore the
attempt of the county board to allocate ?1,600 annually as
the salary of the judge for acting as administrator of public
welfare was invalid and the entire salary of $4,000, later
raised to $4,400, became attached to the office of the judge
and was not subject to being reduced during the term for
which he had been elected.

You are therefore advised that the salary of the judge
for the remainder of the term will be $4,400 annually not
withstanding that he has been relieved of his duties as
public welfare administrator.
By ch. 584, Laws 1947, sec. 49.51' (1) was amended to

authorize the county board to fix the judge's (separate)
compensation for administering social security aids, but
of course this statute does not have retroactive effect and

cannot be considered in connection with your present prob
lem.

WAP

PuhUc Assistance—Legal Settlement—Indiwns—Under
sees. 49.02 and 49.10, Stats., Indian who has legal settle
ment in a town is entitled to relief from said town if other

wise qualified, and such relief is not to be denied because
of his race or because the federal government owns, in a
proprietary capacity, the land upon which the Indian
resides.

December 16, 1947.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

You state that the United States government owns cer
tain lands in Burnett county upon which Indians are per
mitted to live. The lands being government owned are ex
empt from taxation. In one instance an Indian family of
seven has been living on such lands for about six years,
and the members of the family are in need of relief. The

town officials take the position that these lands constitute
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Indian territory and that the family has not gained a legal
settlement so that the result is that the members of the

family constitute nonresident indigents who must be sup
ported by the county. We are asked whether the family has
acquired a legal settlement in the town.
While we have not been furnished with all of the facts

concerning the status of these Indians we will assume from

what you have said that they are not tribal Indians residing
on any reservation. Sec. 49.02 places the duty of furnishing
relief to dependent persons upon the municipality and sec.
49.10 provides rules for determining legal settlement. How
ever, sec. 49.10 (4) among other things provides that the
time spent by a person while residing or while employed
in any Indian reservation over which the state has no juris
diction is not included as part of the statutory period of one
year necesary to acquire or lose a legal settlement.

In XX Op. Atty. Gen. 534 this department expressed the
opinion that an Indian who has a legal settlement in a town
is entitled to relief from the town if he is poor and indigent
even though he is still a member of the Indian tribe. In that
instance it appeared that he owned land but had not re
ceived his certificate of competency to this land and there
fore was a ward of the federal government. Reference was

made in this opinion to XII Op. Atty. Gen. 843 where it was
pointed out that the statutes imposing liabilities on munici
palities for relief of indigent or dependent "persons"
include all, whether citizens or aliens and whether belong
ing to the white, red, black, yellow or brown races and
regardless of age or sex. Also, attention was called to VIII
Op. Atty. Gen. 659 where it was ruled that an Indian not
living on a reservation and not receiving an annuity from
the federal government may receive aid under the mothers'
pension law if otherwise qualified.
The mere fact that the federal government owns the lands

upon which the indigent Indian resides and that such land
is tax exempt in no way alters the result. Where the United
States without consent to purchase or cession of jurisdic
tion by the state merely purchases land from private owners
for the purpose of allotment to individual Indians, the state
does not lose its sovereignty over such lands, and the United
States is only a proprietor of the land the same as any pri-
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vate individual except that the state may not interfere with
the performance of the functions of the United States gov
ernment for which the land was acquired. State v. Shepard,
239 Wis. 845. See also XXVIII Op. Atty. Gen. 259. To this
of course should be added the further qualification that
lands owned exclusively by the United States, with certain
exceptions not material here, are exempt from taxation by
virtue of sec. 70.11 (1), Stats.
We are not advised that anything was done here which

would have the effect of withdrawing the lands in question
from the complete and exclusive political jurisdiction of the
state, county and town. Thus the residents on such lands are
entitled to the benefits of all applicable provisions of chap
ter 49, the public assistance law, irrespective of race, color,
citizenship, age or sex, and if the Indians in question are
otherwise qualified they are not to be denied assistance by
the town because of their race or the ownership of the lands
upon which they happen to reside.
WHR

Public Assistance—Legal Settlement—Section 49.10
(11), Stats. 1947, applies only to counties in which general
relief is wholly administered by the county under sec. 49.03
(1) (a).

December 17, 1947.

A. W. Bayley, Director,
State Department of Public Welfare.

You have requested an opinion with reference to the
effect of sec. 49.10 (11), Stats. 1947, created by ch. 343,
Laws 1947, which provides as follows:

"When this section is applied to any county operating
under the county system of administering public assistance
the term 'municipality' as used herein shall mean and
include such county unless the context clearly requires
otherwise."

This means that legal settlement is to be determined on
a county-wide rather than a municipal basis in the counties
"operating under the county system of administering public
assistance."
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The term "public assistance" is not defined in the statutes
but ch. 49 is entitled "public assistance" and includes relief
administration, admissions to the county home and county
hospital and social security aids. Social security aids are
administered on a county-wide basis in every county of the
state. If the term "county system of administering public
assistance" were construed to include social security aids,
then the new statute would apply to every county of the
state and it would be a most unusual way for the legislature
to enact that hereafter legal settlement shall be determined
on a county-wide rather than a municipal basis throughout
the state. Evidently the legislature had in mind that there
would be some counties in which the legal settlement would
continue to be determined on the municipal basis. Therefore
the social security aids cannot be considered in determining
the meaning of the tei-m "county system of administering
public assistance."
The term "county system" is used in connection with

general relief. For instance, sec. 49.03 is entitled, "Optional
county systems." That section authorizes the county board
to go either wholly or partially on the "county system" of
administering general relief. If it goes wholly on the
"county system," then the municipalities have no further
functions in the matter of administering general relief. If
it goes partially on the "county system," then the munici
palities retain the duty and responsibility of furnishing
relief except insofar as the county has undertaken the duty
of furnishing medical relief. The county may either under
take all medical relief or undertake medical relief to persons
receiving social security aids.
The term "county system" is also used in sec. 49.11 (3)

(c) as amended by ch. 121, Laws 1947, where the entire
expression is "the county system of maintaining its de
pendents."
In general parlance the term "county system" is used to

describe the system of administering relief under sec. 49.03
(1) (a), as distinguished from the "unit system" under
which relief is administered by the municipalities. It seems
that that was the sense in which the legislature used the
words "county system" in sec. 49.10 (11) above quoted. Any
other construction would lead to an extremely confused and
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complicated system of ascertaining legal settlement. If the
municipalities administer relief, even though the county
may have undertaken all or part of the medical relief, it
is necessary to the administration of the relief law that
legal settlement be determined on a municipal basis. If the
county undertakes responsibility for all general relief, then
it is possible to administer it under a system whereby legal
settlement is determined on a county-wide basis. That was
undoubtedly in the mind of the legislature at the time it
enacted this amendment to the legal settlement law.
You are therefore advised that legal settlements will con

tinue to be determined on a municipal basis in every county
where general relief is administered wholly or partly by the
municipalities and that a county-wide legal settlement will
apply only in those counties where general relief is admin
istered wholly by the county.
WAP

Savings and Loan Associations—Stock Certificate—^The
practice of a savings and loan association of inserting the
words "statutory limit" in blank spaces provided in its form
of certificate of installment stock to indicate the number
of shares owned by the person named therein and the total
dollar amount represented thereby is legally objectionable
because a certificate drawn and issued in such form is con
trary to the form of certificate prescribed by the associa
tion's by-laws.

December 17, 1947.

Robert C. Schissler,

Commissioner of Savings and Loan Associations.

You advise that the by-laws of a certain savings and loan
association provide for a form of certificate of installment
stock which provides spaces to insert the number of shares
and dollar amount of installment stock owned by the person
named in the certificate, and that it is customary to fill in
these blanks by inserting the number of shares owned and
the total dollar amount represented thereby in the appropri-
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ate blanks. The savings and loan association mentioned does
not do it this way but instead writes in the words "statutory
limit" in these blanks so they read as follows: "Number of
shares: statutory limit; amount: statutory limit" and that
the person named "is the owner of statutory limit," install
ment shares etc. The "statutory limit" referred to is that
provided by sec. 215.20 (1) which states inter alia that no
person shall become the owner of shares of installment
stock exceeding in par value the sum of $25,000.
The question you ask is whether there is any legal objec

tion to inserting in the blanks referred to in such certifi
cate of installment stock, the words "statutory limit"
instead of the number of shares and the amount.

In the absence of a requirement in a statute, articles of
association or by-laws, a certificate of stock of a savings
and loan association need not be in any particular form. See
Sundheim on The Law of Building and Loan Associations
(3rd ed.) sec. 45.

We find no statute in Wisconsin which prescribes the
form of a certificate of either installment or paid up stock

of a savings and loan association. It would appear that this
is something which it is contemplated will be covered in the
articles of association or by-laws because in sec. 215.26 (1)
it is provided inter alia: "The articles of association or
by-laws of each local association must specify: ♦ ♦ ♦ the
terms on which certificates for shares are to be issued, the
form thereof * * *." [Emphasis ours]

In the instant case the by-laws prescribe the form of the
certificate. The form so designated clearly requires that

there be inserted in the blanks provided for that purpose,
the number of shares and the total dollar amount repre
sented thereby which ai'e owned by the person named in the
certificate. This requirement is not complied with by insert
ing in these blanks the words "statutory limit." A certificate
which contains such words inserted in the blanks mentioned

instead of the number of shares and total dollar amount rep
resented thereby is not in the form prescribed by the
by-laws and for that reason we advise you that it cannot
be used. We therefore answer your question "Yes."
As a practical matter some danger might exist if an asso

ciation issues shares of stock, either installment or paid up.
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with the words "statutory limit" inserted in the blanks indi
cating the number of shares and dollar amount represented
thereby which are owned by the person named therein
instead of putting in said blanks the actual figures showing
the number of shares and the actual dollar amount repre
sented thereby owned by such person. A certificate of stock
is regarded as evidence of ownership of a certain number
of shares of stock. As such it should accurately state the
facts with respect thereto. A certificate which employs the
words "statutory limit" in designating the number and
dollar amount of stock owned by the person named therein
so as to read in effect that such person is the owner of
"statutory limit" installment shares of the capital stock
of the savings and loan association mentioned, might or
might not state the true facts. A certificate in siich form
would be open to the construction that the person named is
the owner of installment shares of the association in an
amount aggregating the statutory limit which is $25,000.
If the person mentioned actually owned installment shares
in said amount, the certificate would state the correct facts,
but if the person mentioned actually owned one installment
share of $100 par value, a certificate in such form would
not state the correct facts. It is possible that if a person in
the latter class were issued a certificate reciting he was the
owner of "statutory limit" installment shares, a claim might
be made on the basis of such certificate that such person
owned more stock than he actually did, and any attempt to
resist such claim by showing the true facts might be made
difficult by reason of objections based on the parol evidence
rule, or under certain circumstances on the statute relating
to the competency of witnesses to testify as to transactions
with a deceased. We do not say that such a situation is one
which would surely arise or, if it did arise, that such a claim
could be successfully maintained against a savings and loan
association. What we do wish to point out is that such a
claim might arise and cause trouble and that we think it
would be dangerous for any association to issue a certifi
cate in such form for such reason.
WET
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Public Assistance—Dependent Children—Juvenile Court
—Commitments—Juvenile court may not rescind commit

ment of child committed to either school for boys or school
for girls after such child has been paroled by state depart
ment of public welfare and is under supervision of depart
ment. Children committed to the department under sec.
48.07 (1) (b) as revised by ch. 546, Laws 1947, are subject
to the same rule.

Juvenile court has authority to rescind commitment to
Wisconsin child center at Sparta and may thereupon place
such child directly in foster home, the child then being
eligible for aid to dependent children under sec. 49.19.

Juvenile court cannot place dependent child in licensed
foster home in order to make, child eligible for aid to depen
dent children under sec. 49.19 and at the same time turn
over custody, control and supervision of the child to private
welfare agency; county agency administering aid under the
statutes is alone empowered to supervise and control the
expenditure of such public funds and there is no authority
for having two conflicting commitments running at the
same time.

Although sec. 48.07 (1) (b), Stats. 1947, no longer con
tains provision for juvenile court to commit to a public
institution, the court has such power under sec. 48.07 (1)
(c) and therefore may commit neglected or dependent child
to Wisconsin child center at Sparta.

December 18, 1947.
A. W. Bayley, Director,

State Department of Public Welfare.

We have your recent request for an opinion in regard to
several problems involving foster home care for dependent
children. We shall treat the several problems separately.

1. You have inquired whether a child committed to the
school for boys at Waukesha or the school for girls at Ore
gon and later paroled, can be returned to court for rescind
ing the order of commitment and with the juvenile court
then making a placement in a foster home, such placement
presumably rendering the child eligible for aid to dependent
children (hereafter referred to as ADC) under sec. 49.19
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(1) (a) and sec. 49.19 (10), Stats. 1947, (See eh. 526, Laws
1947.) Sec. 49.19 (1) (a) includes in its definition of a
dependent child one who is placed in a foster home by a
county agency pursuant to ch. 48. This department has
ruled that the juvenile court is a county agency. XXXVI Op.
Atty. Gen. 366.

Sec. 48.07 (1) (b), Stats. 1945, provided that if the juve
nile court should find a child delinquent, neglected or de
pendent, it could "commit the child to a suitable public
institution or to a suitable child welfai'e agency licensed by
the state department of public welfare and authorized to
care for children or to place them in suitable family homes.
The terms and duration of such commitments, other than to
the Wisconsin school for boys or to the Wisconsin school for
girls, shall in each case be fixed by the court, subject to
modification by the court on its own motion or otherwise."
The portion underlined above clearly withholds from the

juvenile court authority to alter or modify the terms and
duration of commitments to the two named schools. Sec.
48.16 (2) (b) cldthes the state department of public wel
fare with sole power to parole any child committed to either
of the schools, and, furthermore, provides that every pa
roled child shall remain in the legal custody of the depart
ment until such child is 21 years of age.

Sec. 48.16 (3) clothes the state department of public wel
fare with authority to place any child under commitment to
either of the schools in a suitable "foster boarding home"
under such terms and conditions as the department shall
determine.

It is our opinion that once the child has been properly
committed to either of the schools named, full control is
vested in the state department of public welfare and the
court cannot revoke such commitment. If the child is

paroled from either of the schools the jurisdiction of the
department over such child continues. In fact, while the
child is out on parole he is merely serving out the term of
his commitment outside the walls of the school.

• The supreme court of this state thoroughly analyzed a
number of the provisions of ch. 48, including the sections
herein cited in the case of In re Willard, 225 Wis. 553, 275
N. W. 587. That case clearly holds that the juvenile court
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has no discretion with respect to the terms of commitment
of a child sent to either one of the state schools. See pp.
557-558.

You are therefore advised that on all commitments made
to the two schools under ch. 48, prior to the changes made
by the 1947 legislature, the juvenile court has no authority
to rescind commitment of a child paroled from either of the
schools and the court cannot place such child in a foster
home simply to qualify such child for aid to dependent
children.

Ch. 546, Laws 1947, amended sec. 48.07 (1) (b) so that
it now provides that the juvenile court may upon a finding
of neglect, dependency or delinquency "commit the child to
the department of public welfare, or to a suitable child wel
fare agency licensed by the state department of public wel
fare * * * The terms and duration of such commitments,
other iOian to the department of public welfare, shall in each
case be fixed by the court, subject to modification by the
court on its own motion or otherwise."

The same chapter also amended sec; 48.14, Stats. The lat
ter section in the 1945 statutes read as follows:

"The Wisconsin school for boys, shall be the place of con
finement and instruction of all male delinquent children
and the Wisconsin school for girls of all female delinquent
children, who are committed to these institutions pursuant
to section 48.07 * * *."

As amended the section now provides that the respective
schools shall be the place of confinement of delinquent chil
dren who are "placed there by the department of public
welfare."

It is apparent from the sections just quoted that the stat
utes no longer provide for direct commitment to the two
schools by the juvenile courts. Commitments hereafter are
to be made to the department and it, in turn, will make such
disposition as will best serve the interests of the child.

Sec. 58.69 (renumbered sec. 54.09, Stats. 1947, chs. 546
and 560, Laws 1947) makes the following provision:

"When any juvenile is found to be delinquent under the
provisions of chapter 48 and the juvenile court does not
release such person unconditionally, place him on probation
or in a family home or private institution, the court shall
commit such juvenile to the department."



Opinions op the Attorney General 629

Considering all of these sections together it is clear that
they no longer vest in the juvenile court any authority to
commit a delinquent child directly to a public institution,
including the school at Oregon and the school at Waukesha.
In view of the fact that sec. 48.07 (1) (b) as revised by

the 1947 legislature provides that all commitments to the
department are not subject to modification by the court, the
juvenile court is therefore without authority to modify or
alter such commitment under the new law as well as the old
one. In other words, the Willard case, supra, would apply to
the new tjrpe commitment to the department as well as to
the old commitments which were made directly to the
schools.

We wish to point out that sec. 48.16 (2) (b), Stats. 1945,
providing for parole of children committed to either of the
schools has not been materially altered by the 1947 legisla
ture. However, it must be kept in mind that the parole pro
visions of this section apply to children committed to the
schools. It is thus limited to commitments made under the
old law because under the 1947 statutes children are no
longer committed to the schools but to tiie department
instead.

2. Your second question involves the case of a child under
permanent commitment to the child center at Sparta (for
merly state public school), the parental rights of the par
ents having been terminated and the child placed by the
school in a boarding home in a county other than the county
of the child's residence. The juvenile court of the county of
residence has entered an order commanding the county
treasurer of said county to pay to the foster home parents a
certain sum per month for the support of the child.
The court has apparently treated this arrangement as a

placement of its own. From this the court has concluded
that since it is a placement by a county agency, the county
is eligible for state reimbursement under sec. 49.19 (10),
Stats. 1947 (ch. 526, Laws 1947). It is to be noted, however,
that in this case the placement was made by the Wisconsin
child center at Sparta. The center is not a county agency.
Therefore, the child is not eligible for aid to dependent
children under sec. 49.19.
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The court could revoke the commitment to the center and
then directly place the child in a foster home and in such
instance the child would be eligible for ADC. However, the
court cannot have two separate commitments in effect at
the same time and through such arrangement render the
dependent child eligible for ADC. The court must first
revoke the commitment to Sparta and then make the place
ment in the foster home.

In this connection one other matter requires careful con
sideration: Sec. 48.07 (1) (b), which has been referred to
several times in the earlier part of this opinion, was
amended by ch. 546, Laws 1947. The subsection now pro
vides that the juvenile court may "commit the child to the
department of public welfare, or to a suitable child welfare
agency licensed by the * * * department * * *. The terms
and duration of such commitments, other than to the
department of public welfare, shall in each case be fixed by
the court subject to modification by the court on its own
motion or otherwise."

In the 1945 statutes sec. 48.07 (1) (b) provided for com
mitments to a "public institution" but this provision is
omitted in the 1947 statutes. The question then arises
whether there is any power for the juvenile court to commit
to the institution at Sparta. Sec. 48.07 (1) (c) provides that
if the court finds a child neglected or dependent, the court
may "make such further disposition as the court may deem
to be for the best interests of the child." It appears that
this section is sufficiently broad to empower the courts to
commit directly to the child center. The legislature clearly
did not intend to take away from the juvenile courts all
power to commit to the child center.

We call your attention to ch. 540, Laws 1947, which
amended sees. 48.18, 48.19, 48.20, 48.21 and 48.22, all of
which deal with the Sparta institution. This chapter re
named the state public school the Wisconsin child center.
Sec. 48.18 as amended by that chapter refers to "each child
committed to either of said schools for boys or girls or to
the Wisconsin child center," Sec. 4 of ch. 540 amended sec.
48.20, Stats., and refers to dependent and neglected chil
dren committed. Sec. 6 of chapter 540, which amended sec.
48.22 (2), Stats., provides that the department may place
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"children permanently or temporarily committed in fami
lies." The same section of chapter 540 further amended

sec. 48.22 and again refers to permanently committed
wards.

All this strongly indicates that the legislature was defi
nitely thinking of commitments to the Wisconsin child cen
ter at Sparta by the several juvenile courts of the state.

Despite the fact that sec. 48.07 (1) (b), as amended by the
1947 legislature, no longer contains authority for the court
to commit to a public institution, the courts retain that
power under sec. 48.07 (1) (c). The legislature certainly
would not have gone to the trouble of making extensive
revisions of those sections of ch. 48 which deal with the

child center, all the while talking of commitments to that
institution, if that body were of the opinion that all power
to commit to such institution had been removed.

Therefore, insofar as the juvenile courts have the power
to make commitments to the child center they are author
ized to rescind, revoke or modify such commitments.

We wish to point out further that ch. 54, Stats. 1947,
(created by ch. 546 and renumbered by ch. 560, Laws 1947)
does not confer upon the department the power to make
commitments to the Wisconsin child center. Ch. 54, Stats.,
deals with delinquent children and was not intended to
apply to neglected or dependent children. Since the Wis
consin child center is an institution for the care of depend
ent and neglected children, it appears that the department
does not have authority to place children there under the

provisions of sec. 54.24, Stats. 1947. In an earlier part of
the opinion we referred to the fact that sec. 48.14, Stats.,
had been amended by ch. 546, Laws 1947, and now pro
vides that the school for boys at Waukesha and the school
for girls at Oregon, shall be places of confinement of delin
quent children "placed there by the department of public
welfare" No such provision was made for placing children
by the department in the child center at Sparta. The legis
lature certainly did not intend to abolish the Wisconsin
child center. Since the department can make no commit
ments to the center under ch. 54, Stats., the only source
from which the Sparta cases can flow is the juvenile court.
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3. You have brought to our attention a third problem

which involves an order of a juvenile court providing that
a dependent child be placed in a particular licensed foster

home under the supervision and care of a private agency. In
this particular case the court placed the child directly in the
foster home. Apparently it is the view of the committing
court that the child is eligible to ADC under sec. 49.19 (10)
created by ch. 526, Laws 1947. It appears also to be the
view of the court that the private agency may continue to
exercise both supervision and control over the child to the
exclusion of the governmental agency administering ADC
in the county where the child resides. If the foster home
where the child is placed was issued a permit by a private
agency, that agency still retains power of supervision over
the home pursuant to sec. 48.38 (4), Stats. However, it is
clear that when ADC is granted, the county agency admin
istering such aid has control and supervision over all finan
cial arrangements such as the budget for the care of the
child. The private child welfare agency is not vested with
any authority under the statutes over the control and ex

penditure of the funds of the ADC. Sees. 49.50 and 49.51,
Stats., deal with state supervision and county administra
tion of the social security aids, including ADC.
In connection with the case just discussed, we wish to

point out that if a juvenile court originally committed the
child to the licensed child welfare agency and such agency
placed the child is a foster home, the child would not be
eligible for ADC under sees. 49.19 (1) and 49.19 (10) be
cause the child was not placed by a county agency. See
XXXVI Op. Atty. Gen. 366, supra. Therefore, if the court
wishes to gain the advantage of state reimbursement under
sec. 49.19 (10) by placing the child directly in the foster
home, the commitment to the child welfare agency must
be revoked. In other words, here, as in the other situation
involving a child placed by the child center at Sparta, we
cannot have two concurrent commitments running at the
same time. The county agency must take full control of the
child and make the placement. Only under those circum
stances can the benefits afforded by sec. 49.19 be realized.
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CONCLUSION

(1) The juvenile court may not rescind the commitment
of a child to the Wisconsin school for boys or the Wisconsin
school for girls after such committed child has been paroled
by the state department of public welfare and is under the
supervision of the department. The same rule applies to
children committed to the department under sec. 48.07 as
revised by ch. 546, Laws 1947.
(2) The juvenile court has authority to rescind a com

mitment to the Wisconsin child center at Sparta and the
court may thereupon place such dependent child directly in
a licensed foster home, such child then being eligible for
ADC under sec. 49.19.

(3) The juvenile court cannot place a dependent child in
a licensed foster home thereby making the child eligible
for ADC under sec. 49.19, and, at the same time turn over
the custody, control and supervision of the child to some
private welfare agency. The county agency administering
ADC under the statutes is alone empowered to supervise
and control the expenditure of such public funds. There
cannot be two conflicting commitments running at the same
time.

ES

State Board of Health—Rtdes—Vital Statistics—^The
state board of health does not have power under sees. 140.05
(3) and 69.03, Stats., to promulgate a rule prohibiting dis
tribution of information shown on registrations of births
and deaths, except to the extent that such a rule might be
made applicable to the state and local registrars in perform
ance of their duties under ch. 69 if it affects efficient ad
ministration.

December 19, 1947.

Carl N. Neupert, M. D.,
State Health Officer.

You have asked whether the state board of health has
power to promulgate a rule to prohibit state registrars, city
health officers, county registers of deeds, hospital adminis
trators and funeral directors and embalmers from prepar-
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ing for sale or gift for commercial purposes information
identifying persons recorded on birth and death cer

tificates.

As pointed out in the American Brass Co. v. State Board
of Health, (1944) 245 Wis. 440, 448, 15 N. W. 2d 27:

"* * * No proposition of law is better established than
that administrative agencies have only such powers as are
expressly granted to them or necessarily implied and any
power sought to be exercised must be found within the
four comers of the statute under which the agency pro
ceeds. * * *"

The rule-making power of the state board of health under
sec. 140.05 (3) of the statutes is limited to those regulations
which "shall be necessary to efficient administration and
to protect health." The type of rule contemplated under that
section is apparently one which may bind members of the
public generally as well as subordinates of the board of
health, because it is required that such rules must be pub
lished, and thereafter violation is made punishable by fine.
The provision of sec. 69.03 appears to contemplate that

the rule-making power of the board of health in connection
with vital statistics shall be of a different nature from the

general power to make rules for the protection of public
health, because sec. 69.03 makes no provision for publica
tion or penalty. The provision says that "The state board
of health may make, and from time to time amend, such
rules and regulations as it considers necessary to carry out
the provisions of this chapter." The wording, together with
the failure of the provision to require publication and pen
alty for violation, point to a legislative intent to limit the
rule-making power of the board in connection with vital
statistics to matters pertaining to efficient administration.
Your request for an opinion indicates that the rule which

the board has under contemplation is grounded in ethical
considerations. We do not believe the legislative authoriza
tion contained in either sec. 140.05 (3) or sec. 69.03 would
enable the state board of health to promulgate a rule for
which the sole basis is one of ethics. The legislative stand
ards within which that board is authorized to act are based

primarily on considerations of public health and appurte
nant administration.
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Furthermore, we believe that the restrictive effect of
rules under sec. 69.03 was intended to govern only such
persons whose official duties under ch. 69 are made subject
to the supervision of the state board of health, at least to
the extent that the rules may be made practically enforce
able by penalty or other form of deterrent.

While ch. 69 imposes certain duties upon hospital admin
istrators, funeral directors and embalmers, those duties are
not imposed upon them as public officials subject to the

supervision of the state board of health.

State registrars, city health officers and county registers
of deeds are, by the statutes, expressly made subject to the
supervision of the state board of health in the performance
of their duties relating to vital statistics. Sec. 69.02 (1)
provides that the bureau of vital statistics shall be subject
to the "immediate supervision and direction of the state
board of health." The state registrar appointed by such
board is "under the supervision of the secretary of the state
board of health." Sec. 69.07 charges the state registrar
"with supervising registers of deeds and local registrars
with their work under this chapter." Sec. 69.09 makes the
health officer or commissioner of health in cities the local

registrar. These officials, then, are subject, either directly
or indirectly, to the supervision of the state board of health

with respect to all duties imposed upon them in connection
with the collection and filing of vital statistics. In the per
formance of such duties we believe they are subject to any
reasonable rule made by the state board under sec. 69.03
which has a bearing upon efficient and proper administra
tion. If there is a factual basis for a finding that the prac
tice sought to be prohibited interferes with efficient admin
istration of the vital statistics statutes, or tends to under
mine public confidence so as to complicate enforcement of
the law, such a rule as is proposed might be promulgated on
that basis for the guidance of state and local registrars.
Even upon such a basis, however, we do not believe that
the restriction could be extended to other persons.
The power of the board of health to make rules affecting

the use of birth and death records and the like, except as
those rules affect public officials under the board's supervi
sion, may also be restricted by the provisions of sec. 18.01
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(2) to the effect that any person may examine or copy pub
lic records. It would be beyond the power of the state board
of health to place any restriction upon the use of public
records inconsistent with this specific legislative provision.

Perhaps it should be noted with respect to funeral direc
tors and embalmers, that while the state board of health
alone would have no authority to promulgate such a rule as
you have described, sec. 156.03 (2) authorizes that board
together with a committee of examiners "to make and
enforce reasonable rules and regulations, not inconsistent
with this chapter, covering * * * business ethics for the pro
fession of funeral directors and embalmers." Such rules are

to be published and are subject to penalty under sec. 156.15.
BL

Highway Commission—Highways and Bridges—Acquisi
tion of Lands—State highway commission may acquire lim
ited easement on lands adjoining highway for drainage pur
poses under sec. 84.09 (1), Stats., and if the commission
elects under sec. 84.09 (3) to have the county highway com
mittee act as its agent in acquiring such interests the county
highway committee may proceed by condemnation under ch.
32 or in the manner provided in sec. 83.07 or under sec.
83.08 (2) subject to the approval of the commission. The
county highway committee in so proceeding is not bound
to follow the procedure prescribed by sec. 83.07 although
that procedure is probably controlling where the acquisition
is instituted by the county highway committee on its own
motion under sec. 83.07 (2) rather than as agent for the
state highway commission under sec. 84.09 (3).

December 24, 1947.
James R. Law, Chairman,

State Highway Commission of Wisconsin.

You state that recently the state highway commission,
proceeding under sec. 84.09 (1) determined that it was nec
essary to acquire a limited easement in certain lands adjoin
ing a state trunk highway. It was proposed to acquire such
easement for the purpose of constructing and maintaining
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a drainage ditch and the county highway committee was
directed to acquire the easement as provided' in sec.
84.09 (3).
The needed easement could not be purchased expedi-

tiously from the owner of the lands involved and an award
was made pursuant to sec. 83.08 (2). The award was filed
with the county clerk and was recorded with the register
of deeds. The drainage ditch was constructed but the prop
erty owner returned the check for the amount of the award
and filled in the drainage ditch.

An action was commenced in municipal court for the
purpose of obtaining a mandatory injunction to compel the

property owner to restore the drainage ditch to its previous
condition. After the testimony was in a motion was' made

to dismiss the complaint on the grounds that the award of
damages as made under sees. 84.09 (3) and 83.08 (2) was
improper. The defendant contended that in acquiring lands
for drainage purposes the proceedings should have been un
der sees. 83.07 (2) and (4) which relate specifically to
acquisition of drainage rights by county highway commit
tees, and that inasmuch as sees. 84.09 (3) and 83.08 (2)
are general in their application the specific statute relating
to drainage controls.

Because the court indicated that it was of the same view

the parties stipulated to dismissal of the action without
prejudice and without costs.
You have asked for our interpretation of the statutes

involved. • ,

Sec. 84.09 (1) sets up in the broadest language the au
thority of the state highway commission to acquire lands
and interests therein. It reads in part:

"The state highway commission may acquire by gift, de
vise, purchase or condemnation any lands for establishing,
laying out, widening, enlarging,' extending, constructing,
reconstructing, improving, and maintaining highways,
streets and roadside parl^ which it is empowered to im
prove or maintain, or interests in lands, iii and about and
along and leading to any or all of the same; and after estab
lishment, layout and completion of such improvements, the
commission may cohvey as hereinafter provided such lands
thus acquired and not necessary for such improvements,
with reservations conc^vning the f"^-ure use and occupation
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of such lands so as to protect such public works and im
provements and their environs and to preserve the view,
appearance, light, air and usefulness of such public works.
Whenever the commission deems it necessary to acquire any
such lands or interests therein for any of such purposes,
it shall so order and in such order or on a map or plat show
the old and new locations and the lands and interests re
quired, and shall file a copy of the order and map with the
county clerk and county highway committee of each county
in which such lands or interests are required. For the pur
poses of this section the commission may acquire private or
public lands or interests therein. * * *"

The statute then goes on to provide in effect that unless it
elects to proceed under subsection (8) the state highway
commission may proceed to acquire the necessary rights in
the name of the state and the procedure to be followed is
set forth in subsections (1) and (2). iHowever, in this case
the commission elected to proceed under subsection (3)
which reads:

"The commission may order that all or certain parts of
the required land or interests therein shall be acquired by
the county highway committee. When so ordered, the com
mittee and the commission shall appraise and agree on the
maximum price, including damages, considered reasonable
for the lands or interests to be so acquired. The committee
shall endeavor to obtain easements or title in fee simple by
conveyance of the lands or interests required, as directed in
the commission's order. The instrument of conveyance shall
name the county as grantee, shall be subject to approval by
the commission, and shall be filed with the county clerk and
recorded in the office of the register of deeds. If the needed
lands or interests therein cannot be purchased expeditiously
within the appraised price, the county highway committee
may acquire them by condemnation under chapter 32, or in
the manner provided in section 83.07 or, subject to approval
by the commission, in the manner provided in section 83.08
(2). Any lands or interests therein acquired pursuant to
this subsection shall be conveyed to the state without charge
by the county highway committee in the name of the county
when so ordered by the commission." (Stats. 1945)

Sec. 83.08 (2) referred to in subsection (3) provides
among other things that where the needed lands or interests
therein cannot be purchased expeditiously for a reasonable

price the county highway commitee may acquire the same
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by making and signing an award of damages which is filed
with the county clerk, and thereupon the amount so
awarded becomes payable to the owner who is given a right
of appeal if he is dissatisfied with the amount of the award.
Provision is also made for recording the award of damages
in the office of the register of deeds. This was the procedure
followed in the instant case.

Another alternative method of procedure referred to in
sec. 84.09 (3) under which the state highway commission
purported to act is that prescribed by sec. 83.07.

Sec. 83.07 (2) reads:

"In case the county highway committee or town board
deems it desirable to acquire any lands or the right to take
stone, gravel, clay or other material, from private lands for
use in the execution of the committee's or board's duty, or to
acquire the right of access to any lands, or the right of
drainage across any lands, tiie committee or board may
purchase or condemn such lands or right and take title
thereto in the name of the county or town, and the cost
thereof shall be paid out of the highway improvement
funds."

Sec. 83.07 (4) provides in part:

"In case the committee or board is unable to acquire
needed lands or rights by contract the committee or board
may acquire the same in the name of the county or town by
eminent domain, as provided in chapter 32 or in the follow
ing manner: They may, upon not less than 5 days' notice
in writing, exclusive of Sundays and holidays, to the owner,
describing the property and stating the time and place of
hearing the application, apply to the county judge of the
county to appraise the value of the property sought to be
taken. » »

It is to be noted that under sec. 83.07 (4) the county high
way committee does not have the power to make and file
an award as it does under sec. 83.08 (2) which was fol
lowed in this case.

Thus the question presented is whether or not the county
highway committee was bound to follow the procedure pre
scribed in sec, 83.07 (4) on an acquisition instituted by
the state highway commission under sees. 84.09 (1)
and (3). -
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Chapter 83 relates to county highways and if this proce
dure had been instituted by the county highway committee
on its own motion to acquire the right of drainage across
lands under sec. 83.07 (2) it would appear that such com
mittee might well be limited to the procedure prescribed
by the remaining subsections in sec. 83.07. ,
We have here, however, an entirely different situation.

This is not a case where the proceedings were instituted
after "the county highway committee * * * deems it de
sirable to acquire * * * the right of drainage across any
lands." The county highway committee bad no discretion in
the matter whatsoever. It was merely acting as an arm or
agency of the state highway commission under sec. 84.09
(1) and (3). Sec. 84.09 (1) gives the state highway com
mission the power to acquire any interests in lands whether
in the highway limits itself or in and about and along and
leading to the same. Subsection (3) sets up the procedure
where the state, highway commission does not elect to
handle the acquisition directly. It orders that "the required
land or interests therein shall be acquired by the county
highway committee."

When the county highway committee then proceeds, it
is doing so not because it has deemed it desirable to acquire
the drainage rights in question on behalf of the county pur
suant to sec. 83.07 (2) but because it has been ordered to
do so by the state highway commission pursuant to sec.
84.09 (3).

When acting as an aim or agency of the state highway
commission under sec. 84.09 (3) the county highway com

mittee is given three options or alternatives as to how it
may proceed if the owner is unwilling to sell at the ap
praised price. The committee may institute a regular con
demnation action under ch. 32 of the statutes or it may pro
ceed in the manner provided in sec. 83.07, or it may, subject
to the approval of the state highway commission, proceed
in the manner provided by sec. 83.08 (2) which was done
in this case.

Sec. 84.09 (3) incorporates by reference only the proce
dural provisions of ch. 32, sec. 83.07 and sec. 83.08 (2).
Sec. 83.07 (2) relating to the powers of a county highway
committee to acquire drainage rights on its own initiative
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for county purposes has no application and is not to be
deemed as having been incorporated by reference into sec.
84.09 (1) or (3) under which we are here proceeding.

Sec. 83.07 (2) could not possibly apply to the situation
here presented. It confers no powers or duties whatsoever
on the state highway commission, and the state highway
commission could not have proceeded under this section if
it had wanted to, since administrative agencies have only
such powers as are expressly granted to them or necessarily
implied. American Brass Co. v. State Board of Health, 245
Wis. 440. If sec. 83.07 (2) does not apply, it follows that the
procedure to be observed in an acquisition instituted under
sec. 83.07 (2) is not controlling.

While the procedure outlined under sec. 83.07 is available
in this type of case, such procedure is only one of the three
alternative procedures made applicable by sec. 84.09 (3)
and it was entirely permissible to follow either of the other
methods;—that is, by condemnation under ch. 32 or the pro
cedure presented by sec. 83.08 (2), the latter method having
been selected in the instant proceedings.
We are also asked whether it is possible to reopen the case

which was dismissed without prejudice.

A dismissal without prejudice leaves the parties as if no
action was instituted and it leaves the issues open to be liti
gated again in a subsequent proceeding between the parties,
notwithstanding the fact that it is recited in the judgment
that testimony was taken and was not sufficient to warrant
the relief asked. See 45 Words and Phrases 439 and fol
lowing.

While there would be little point in commencing the ac
tion over in the same court where it was dismissed without
prejudice, the case could be commenced in circuit court. Ap
parently this will have to be done in order to compel the
defendant to restore the drainage ditch to its previous con
dition. See XXVII Op. Atty. Gen. 645, to the effect that an
injunction may be applied for restraining the owner from
interfering with the highway authorities' possession of
lands for which an award has been made under sec.
83.08 (2).

While apparently the defendant concedes that acquisition
proceedings under sec. 83.07 would be proper there is a
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serious question as to whether such procedure could now
be followed.

If the procedure followed under sec. 83.08 (2) was proper
as contended here, it may well be that jurisdiction is gone
so far as now proceeding under sec. 83.07 is concerned.
Where an agency has power to proceed in one of several
ways and does proceed in one of the ways designated by the
statute its jurisdiction is exhausted and the matter may not
be reopened for action under some other alternative. See
Baken v. Vanderwall, 245 Wis. 147. When the award under
sec. 83.08 (2) was filed and the amount tendered to the
landowner, title passed and the only question left open was

the right of the landowner to establish his claim to a greater
sum in the manner provided in the statute in case he were
dissatisfied with the amount of the award. In XIV Op. Atty.
Gen. 489 it was ruled that condemnation proceedings may
be discontinued at any time before actual payment or tender
and deposit of the amount of the award and that such dis
continuance does not operate as a bar to a new condemna
tion proceeding. The inference is clear that thereafter it
would be too late to discontinue the procedure and com
mence over in one of the other ways permitted by statute.
See also IV Op. Atty. Gen. 739. While it is true that the

statute discussed in IV Op. Atty. Gen. 739 specifically pro
vided that the title to the property and rights sought to be
acquired vested in the county upon payment or tender of
the award, the situation is not materially different under
sec. 83.08 (2). This section provides in part: "When the
award has been filed, the highway authorities and their
contractors and employes may take possession of the lands
and exercise full control of the interests in lands acquired"
This in substance is equivalent to saying that title has
passed. Certainly the statute would be anomalous indeed
if title did not pass prior to the time contractors moved in
and substantially changed the character of the property and
if the county were to be permitted thereafter to abandon the
proceeding. See also XXV Op. Atty. Gen. 352 to the effect
that the county highway committee lacks power to revise an
award which it has made under sec. 83.08 (2).
WHR
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Public Service Commission—Motor Carriers—Assign
ment of Contract Motor Ccurrier License—^The addition of
a hew general partner to a partnership holding a license
under sec. 194.84, Stats., requires approval of assignment of
the license and payment of a fee under sec. 194.04.
The withdrawal of a general partner from such a part

nership requires similar approval and payment if the busi
ness is to be carried on beyond the period necessary for
winding up.

December 80, 1947.

Public Service Commission.

You have asked whether changes in personnel of a part
nership holding a contract motor carrier license necessitate
approval of assignment of the license by the public service
commission and the incidental payment of a filing fee; or
whether such changes may be authorized and approved by
the commission as license amendments for which no fee

would be required so long as they do not involve service at
new municipalities.
For purposes of administration we assume you desire a

specific rule which can be uniformly applied without neces
sity of resort to interpretation of facts in any given case.
We will endeavor to give you as specific a rule as pos$ible
but we believe that there are some situations which require
different treatment than others.

Certain general rules are given in 87 C. J. 245, 246, §§
106 and 108, respecting the effect of a change in personnel
of a partnership upon a license held by such partnership.
The rules, however, include exceptions which, though
simply worded, cover more ramifications than the rules. The
dominant principle of law apparent from a reading of the
cases is that the effect upon a license of a change in person
nel of a partnership depends upon the particular law under
which the license was issued.

Different considerations are involved under a law enacted
primarily for revenue purposes than for one enacted pri
marily for regulatory purposes. While ch. 194 of the stat
utes contains both revenue and regulatory measures, we
think the legislature has made it clear that the portions of
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the law which the public service commission administers
are regulatory in nature and those provisions relating pri
marily to collection of revenue have been segregated for
administration by another department.

If express provisions of a regulatory law are not adequate
to determine any question relating to transfer of a license,
various aspects of the law may have a bearing, including
the element whether the regulation is directed primarily to
the place where a business is to be conducted or to the per-
soTis by whom it may be conducted. Ch. 194 indicates no
particular concern with the regulation of the headquarters
from which a motor carrier carries on his services. It does,
however, evince some concern with the reliability of the
person to whom authority is issued. As an example, sec.
194.20 provides that interstate assignments may be denied
if the commission finds that the record and experience of
the applicant evinces a disposition to violate or evade the
laws or regulations of the state. Since the record and experi
ence of a carrier may have some weight in whether he shall
be permitted to operate under ch. 194 of the statutes, we
believe the legislature intended that any change in the
entity of a licensee should be passed upon by the commission
as an assignment rather than an amendment and should
require the incidental payment of an application fee.
Under the Wisconsin statutes relating to partnership

there are some changes as between partners which may be
made without effecting a dissolution of the partnership or
the substitution of a new entity. Under sec. 123.23 the mere
assignment of the interest of one partner does not neces
sarily dissolve the partnership, particularly if the assign
ment is merely of a financial nature to enable the assignee
to collect profits. In the case of a limited partnership, the
assignment of a limited partner's interest does not of itself
dissolve the partnership. See sec. 124.19. In such cases no
assignment would be necessary.

If one of the general partners to whom a license is issued
discontinues to be associated in carrying on the business
by reason of retirement or death, the partnership is dis
solved. Sec. 123.25. A partnership may also be dissolved for
other reasons. In the event of dissolution of the partnership,
the business may still be carried on for the purpose of wind-
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ing up. If the carrying on of the business of the partnership
is limited to that purpose, we believe no assignment of the
license under ch. 194 is required.
In either of the above cases the license is adequate au

thority for the continuance of the business under the altered

circumstances without either assignment or amendment;
but if the commission deems it advisable from the point of
view of having its records complete, we see no objection to
recording the change by routine amendment without fee.

If, upon the death or retirement of one partner, a new
general partner is taken in to carry on the business for the
future, that results in the formation of a new partnership
which requires approval of an assignment and payment of
a fee.

To summarize, we believe that in any case where a new
partner is taken into active participation in the business of
a motor carrier, an assignment is involved which must be

approved by the public service commission and a fee must
be paid. If a general (as distinguished from a limited or
silent) partner severs his connection with the partnership
or dies, no assignment is essential for the winding up of
the business; but if the business is to be carried on by re
maining partners beyond the time necessary for winding
up, that also involves an assignment for which the commis
sion's approval and payment of a fee are necessary.

This, we believe, accords both with the rules as to what
constitutes a change in legal entity and with the regulatory
purposes of ch. 194. Addition of a new partner to partici
pate in carrying on of the business may involve considera

tions affecting the responsibility of the firm and its ability
to conform to the requirements of the law. Similarly the
withdrawal of one general partner and the permanent car
rying on of the business by those remaining might detract
from the responsibility of the firm to which the license was
originally issued.
BL
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Counties^Budget—Public Officers—Delegation of Power
County board has no authority to delegate power to put

in effect a program to fireproof a county asylum and to
spend the money appropriated for this purpose to the super
intendent of the asylum. Sees. 59.07 (4), 46.18 (1) and (8),
and 59.06.

Where budget adopted by county board made no provi
sion for fireproofing a county asylum, an appropriation of
a sum of money from the general fund to be used for such
fireproofiing is a change in the budget within meaning of
sec. 65.90 (5).

February 28, 1947.

ANDY BORG,
District Attorney,

Superior, Wisconsin.

You ask us to advise you as to the legality of a resolution
adopted by the county board of Douglas county on Decem
ber 19,1946. The vote on adoption was 31 in the affirmative,
1 in the negative and 7 members were absent. Said resolu
tion reads in part as follows:

"Whereas, it is deemed necessary at this time to take
some action for the protection of the inmates of the Douglas
County Asylum, and to lengthen the life of the Asylum
building,
"» * »

"BE IT FURTHER RESOLVED, that the Superintend
ent of the Douglas County Asylum be authorized to expend
a sum not to exceed $17,500 during the year 1947 for the
purpose of commencing a program to fire proof the Asylum,
and there is hereby appropriated the sum of $17,500 from
the General Fund; , »
"BE IT FURTHER RESOLVED, that the sum of $17,-

500 be and the same is hereby included in the 1947 levy,
and when levy is collected the general fund is to be re
imbursed to the extent of $17,500. , , .
"BE IT FURTHER RESOLVED, that the Advisory

Committee and the Board of Trustees for Douglas County
Institutions act as a Building Committee to supervise the
proposed improvement."

You advise that on November 18,1946 the budget for the
year 1947 was adopted by the county board, which budget
contained no item which provided the sum of $17,500 lor
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fireproofing said asylum. Tl^e amount of taxes levied in 1946
for county purposes, exclusive of highway taxes and sol
diers' relief, amounted to $543,395.38. The equalized valua
tion for the county for the year 1946 was $54,407,820.
We are of the opinion that the resolution of December 19,

1946 is invalid because it attempts to delegate the power to
put into effect the program to fireproof the asylum and to
spend the money appropriated for this purpose to the super
intendent of the Douglas county asylum.
The county board has power to build and keep the county

buildings in repair. Sec. 59.07 (4). The management of the
asylum is under the control and direction of the board of
trustees, subject to regulations approved by the county
board. Sec. 46.18 (1). The county board is also required to
appropriate annually for operation and maintenance of
various county institutions, in addition to the amount appro
priated for construction and improvement of grounds and
buildings, a sum not less than the amount of state aid esti
mated by the trustees to accrue to said institutions or such
lesser sum as the trustees may estimate is necessary for
operation and maintenance. Sec. 46.18 (8).
The county board could delegate such power to one of its

own committees composed entirely of its own members. Sec.
59.06; Forest County v. Shaw, 150 Wis. 294; First Savings
& Trust Co. V. Milwaukee, 158 Wis. 207; XXIV Op. Atty.
Gen. 326. This is as far as it can go with respect to the
subject matter here involved and we find nothing which
would sanction the delegation of such power to the superin
tendent who is merely an employe of the board of trustees.
Sec. 46.19. See XIII Op. Atty. Gen. 328.
The fact that the resolution provides that the advisory

committee of the county board and the board of trustees
act as a building committee to supervise the proposed im
provement does not help the situation. A fair construction
of the resolution indicates that the superintendent will be
the one who will have the active part in putting the fire-
proofing program into effect. He is the one who is author
ized to expend the money; the advisory committee and
board of trustees are only authorized to supervise.
Had this resolution clearly delegated the power to put

into effect the program for fireproofing the county asylum
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and to expend this money to a committee composed of mem
bers of the county board, we would have come to the conclu
sion that the resolution was valid provided the notice re
quired by sec. 65.90 (5) had been given.
In absence of statute, there is no reason why the county

board could not by an appropriation take the sum of $17,-
500 out of the general fund and use it for any lawful pur
pose. XXI Op. Atty. Gen. 1056; XXIV Op. Atty. Gen. 584.
Today this can be done by the county board in counties
having a population of less than 300,000 only if it is in ac
cord with a budget adopted as provided by sec. 65.90 or
if the budget is changed, as provided in subsection (5) of
that section, by a two-thirds vote of the entire membership
of the board and by publishing a notice of such change
within 8 days thereafter in a newspaper having general
circulation in the county.

We regard the appropriation of $17,500 from the general
fund to be used in fireproofing the asylum as a change in the
budget adopted November 18, 1946. XXX Op. Atty. Gen.
304 at 309. XXXV Op. Atty. Gen. 259. For rule in case of
an appropriation from a contingent fund, see XXXII Op.
Atty. Gen. 301. The resolution making it was adopted by a
vote in excess of the necessary two-thirds of the entire
membership of the county board and hence the provisions
of sec. 65.90 were complied with, assuming that notice of
the change was given as provided in subsection (5) of that
section. If such notice was not given, the resolution will,
of course, be invalid because of failure to comply with
sec, 65.90.

We appreciate the fact that the tax levied by the county
in 1946 is right up to the limit permitted by sec. 70.62 (2).
However, that does not affect the validity of the resolution
here involved. The money which was appropriated here
already had been raised by taxation and was in the general
fund. We regard the portion of the resolution which pro
vides that the sum appropriated ($17,500) be included in

the 1947 levy so as to reimburse the general fund, as a state
ment of intention or of policy which is not binding on the
county board when it meets at its next annual session. XXI
Op. Atty. Gen. 1056. The county board at its next annual
meeting may or may not include said item in the 1947 levy.
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If it does not, such item could not operate to bring the levy
over the maximum permitted by sec. 70.62 (2). If it does,
it does not necessarily follow that the total levy will exceed
the maximum permitted since other items may change so
as to bring the levy within the limit.
You also refer to the cases of Indiana Road Machinery

Co. V. Town of Lake, 149 Wis. 541, and Beyer v. Crandon,
98 Wis. 306. The situation here is different because the

money appropriated here already had been raised by taxa
tion and was in the general fund when appropriated.
WET
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609,610
626-633

548 571-574
556 489-498
559 562-564

Laws 1947 Page
Ch. 560 — 610

628,631
573 559-562
575 458
584 444-448

584

618, 619
589 431

604 524
614 504

528

Bills 1947

No. 65, A. 134,135
96, A. 108

148, A. 206-215
431

154, A. 134,140
255, A. 385, 388
326, A. 304, 305
328, A. 406, 407
391, A. 260-263
19, S. 578-579
76, S. 437
142, S. 238
186, S. 367
256, S. 425
269, S. 270
291, S. 204,205

240, 241
407, S. 461,462
529, S. 403

Resolutions 1947

No. 15, A. 206
28, A. 260
33, A. 279
21, S. 270
22, S. 134
29, S. 196
30, S. 204

Jt. No. 28, A. 92
29, S. 563

R. S. 1849

Ch. 88, sec. 69 64
89 20 65

3 3 64
3 4 64

131 16 64
25 64
28 64

R. S. 1858

Ch. 121, sec. 30 64
133 21 64

33 64
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R. S. 1878 Page
Sec. 747 37

3754 37
3763 38
4633 64,65

R. S. 1889

Sec. 7470 38

Statutes (1898 and since)

Sec. 5.08 (1) 563
5.10 (1) 563
5.12 562-564

5.23 562

5.24 562

5.26 (6) 89
6.23 562

(4) 562
6.82 535,536

11.90 89

(1) 89
(17) 87-90
(18) 88,89
(21) 88

14.29 (10) 466
532

14.42 (6) 575,576
(8) 543
(9) 543
(17) 504-507

14.445 300
14.53 (3) 10,13

454
14.65 531
14.67 6

300
14.68 (1) 288
14.71 (Im) 108

(In) 107
277

(6) 220
14.72 335
15.01 et seq. 205
15.01 through 15.14 205
15.06 23
15.10 23
15.15 (2) 390
15.19 (1) 576
15.26 (4) 75,76

234,235
15.28 75

(1) 75,76
15.33 (1) 234,235
15.37 75

(1) 76,77
234,235

15.54 (4) 234,235
15.60 (1) 234,235
15.64 U) 234,235

Statutes (1898 and since) Page
Sec. 16.01 et seq. 107

390
16.05 (5) 91
16.08 237,239

(1) 239
(2) 239,240
(3) 239

16.10 (1) 319
16.105 107

318
(4) . 108

16.18 319
16.19 (1) 319-320
16.20 (3) 237-240
16.24 321
16.27 90,92

(1) 91
(2) 91

17.03 (1) 87
17.09 337
17.16 310

336,337
(2) 337
(3) 310

17.23 89,90
(1) 87,88

17.25 508
17.29 89
18.01 (2) 635
20.01 et seq. 176
20.01 176-177

(1) 274-277
(2m) 177-180

20.02 177
(1) 177-180

20.036 18
(7) 18-22

20.052 240,241
(1) 241
(5) 205

241
20.07 (10) 1
20.09 (4) 299
20.125 396-403
20.15 (4) 600

(5) 600
20.16 (1) 285-291
20.18 (6) 445
20.209 528-531
20.33 (8) 199,200
20.38 (2) 334,335
20.39 400,402
20.43 (1) 43

(2) 43
(13) 43

20.49 525
(3) 525-527
(5a) 358-361

423
(6) 419,422
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Statutes (1898 and since) Page
Sec. 20.49 (8) 70

525-527
548

(11) 526
20.491 5
20.507 47
20.74 (3) 108
20.78 288
20.785 288
20.88 (2) 396-401
21.19 (1) 615

(2) 615
21.24 612,615
21.42 (1) 612

(2) 612
• (3) 612
(4) 612-615

21.61 (1) 613
(3) 613

21.615 614
(2) 614
(3) 614
(4) 614

23.09 (7) 267
23.11 (1) 267
23.14 206,207

(1) 206
(2) 208
(7a) 206-215

431
(8) 207

24.01 et aeq. 420,422
(1) to (10)—420,421
(4) 421
(5) 421

25.01 et seq. 5
25.17 (1) 504,507

(3) 507
25.20 5
25.35 396
27.01 (2) 268
27.015 (7) 547-549
27;04 547
29.04 269

(1) 268
(2) 268

29.29 (3) 272
29.39 429,430
29.40 (2) 429,430
30.06 (7) 201
32.01 et seq. 197

636-641
32.10 (3) 197
34.01 et seq 181-184

(2) 182,184
(5) 181,184
(6) 183

34.05 182,184
(1) 181-184
(4) 183

Statutes (1898 and since) Page
Sec. 34.06 182,184

34.08 (1) 181,183
34.09 181,182
35.19 80
35.64 466

532
35.67 543

576
35.69 535-537
36.03 289

434
36.06 (1) 522
36.227 41

(1) 41
(2) 41
(3) 41-42

36.33 565
37.02 (1) 522,523
39.01 (5) 45,46

385,386
39.14 389,390

(1) 389,390
(2) 389
(4) 389
(5) 389
(7) 390

40.02 561
40.22 43
40.303 385,388

(1) 385,386
(2) 385-389
(3) 389

40.47 (5) 559
(6) 559-562
(7) 561

40.535 561
40.62 561
40.64 467,468

(1) 467,468
40.67 522
40.70 160

(1) 160,161
(2) 161

40.87 (1) 26
(4) 1,2

27

40.89 103
41.01 (4) 43
41.13 356
41.18 160

(1) 160,162
41.42 258
42.24 504-507
42.70 477-480
44.01 238

285-291
44.02 (1) 291
45.07 18,20

474

(1) 16,21
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Statutes (1898 and since) Page Statutes (1898 and since) Page
Sec. 45.08 (1) 21 Sec. 48.21 630

(4) 21 48.22 630,631
45.25 251,252 (2) 630

(4) 251 48.33 447
45.35 3, 4 (5) 188

149 (8) 55
(5) 390 48.35 to 48.42 581

45.355 528 48.35 582
(1) 528 (1) 581
(3) 528, 530 582

45.87 360 48.36 582, 585
524 48.37 585

(1) 17-21 48.38 585
(2) 473-475 (1) 581

477-480 (2) 603
524 (4) 603,604

(5) 17 632
(6) 17,18 49.01 et seq. 148

45.38 _ 3,4 190
.  45.43 (1) 333 621

(2) 333 622
(3) 333,334 49.02 127
(5) 333 619,620

46.01 et seq 540 (3) ^—190,191
46.03 42 49.03 342,345

360,361 622
(1) 42,44 (1) 342-345
(10) 42 438

46.18 229, 233 621, 622
540, 541 • 49.07 167

(1) 646,647 49.08 143-147
(6) 405 49.10 619,620
(8) 646,647 (2) 147,148

46.19 540-542 (3) 190
647 (4) 126

(1) 540 620
(4) 540 49.10 (5) 126,127

47.08 (5) 447 (7) 126
48.01 et seq. 367 (11) 621,622

627-631 49.11 (3) 622
(1) 416 49.14 (3) 516
(5) 416,418 49.15 166,167

48.07 633 (1) 166,167
(1) 465,466 (2) 166,168

626-631 49.18 (5) 447
48.12 417 49.19 53

(1) 416-418 187
48.14 :I66 366

628.631 626-633
48.15 416.418 (1) 53-54
48.16 (2) 627 629 366

(3) 627 447
48.17 (2) 610.611 627,632
48.18 630 (4) 187,188
48.19 630 (5) 187,189
48.20 609 (6) 53-55

630 (10) __627-632
(1) 606 49.20 446,447



Statutes Cited 657

Statutes (1898 and since) Page
Sec. 49.23 515,516

(1) 517
49.25 120
49.26 (3) 469^71

(8) 236
49.40 438,439
49.50 632

49.51 446,447
632

(1) 04
444

584

618,619
(2) 54
(3) 444-446
(5) a3-55

445^48

49.53 409
50.03 (2a) 126
51.001 et seq. 540

608

51.01 579, 580
51.02 (5) 579,580
51.03 578,579
51.06 (2) 328-332
51.07 (3) 67

(4) 66,67
51.08 68,69
51.11 580

608,609
(7) 608

51.12 (6) 606-609
51.13 616,617

(3) 616,617
51.21 577

(3) 577-580
51.22 608
51.225 578,579
51.23 (1) 68,69
51.25 541,542

(1) 540
52.01 et seq. 540

608

52.02 (4) 607,608
53.04 (1) 328-332
54.01 et seq. 631
54.09 628
54.23 (3) 609,610

(4) 609,610
54.24 631
56.01 600
56.06 599,600
56.08 249

(1) - 219
(4) 249,2.50
(5) 250
(6) 250

57.01 et seq 422, •.'24
57.01 68

424, 425

Statutes (1898 and since) Page
Sec. 57.01 (1) 425

57.04 68
424,425

.57.05 424
58.36 42

58.37 42
58.61 to 58.98 466
58.62 465,466
58.68 to 58.98 465, 466

.58.69 628
59.02 (2) 11

56

343

59.03 (1) 222
(2) 221,222

587

59.04 (1) 521
587

(2) 587
(3) 11

343

(4) 56,57
59.06 221

454,4b6
587

646,647
(1) 587-589
(2) 587-589

59.07 45
(2) 515
(3) 601,602
(4) 229-233

405

440-444

601, 602
646,647

(6) 457
(11) 162-164
(20) 215,216
(22) 1,2

59.075 (1) 26
(2) 26,27

59.08 584
(9a) 584,586
114) 28
(18) 14,15
(35) 69,70
(38) 603

59.10 57
59.14 (1) 45
59.15 78,79

221
332
446

539-541
(1) 79,80

221

328-334

439
445,446
481- i83



658 Opinions op the Attorney General

Statutes (1898 and since) Page
Sec. 59.15 (2) 79,80

221

329-334
438

539-542
(3) 221

330, 331
(4) 330, 332

541, 542
59.17 (3) 601,602
59.20 (2) 601-603
59.21 O) through (6) 175

(8) 175-176
59.23 (4) 609,611
59.24 483,484
59.28 (27) 328-332
59.29 328,332
59.42 -36,37

(40) 37-40
59.47 (1) to (10) 12

(3) 10,12
59.53 24,25
59.54 24,25
59.55 24

(I) 24,25
59.57 (1) 24,25
59.97 (3) 10
60.18 (1) 411
60.20 323,324
60.22 324
60.29 (35) — 201
61.21 323,324
61.23 324
61.65 490-503

(6) 491
(7) 495

62.01 et seq. 430
519

62.02 ^ 519
62.09 (1) 87

(II) 493
62.11 (3) 520

(7) 520
62.13 491,503

(9) 215
490-503

(9a) 492-498
(10) 215

495-503
62.15 (1) 442
62.20 281,282

(3) 282
62.21 281,282

(1) 282
62.23 430

(1) 430
(7) 262

406

519,520
(9) 408

Statutes (1898 and since) Page
Sec. 63.01 et seq. 431

63.12 (2) 431
64.01 et seq. 431
64.10 (2) 431
65.90 27

512-514
648

(2) 512,513
(3) 514
(5) 512,513

648
66.01 430

(2) 519
(4) 431

66.05 (10) 155
66.11 (2) 457
66.29 229-233

440,443
601

(1) 230-233
66.40 191-194

(4) 192
(9) 192,193
(11) 192
(15) 192
(20) 192
(27) 192

66.90 5
491-503

(3) 490-503
(4) 491-498
(6) 494-501
(7) 494,501
(17) 492,493

67.04 (1) 228
574

(2) 228
574

(4) 228
574

(5) 228
411
574

67.05 (5) 313
67.13 548
67.14 548
69.01 et seq 633, 635
69.02 (1) 635
69.03 633-635
69.07 635
69.09 635
70.03 83
70.11 (1) 621

(2) 392-395
70.117 82-84
70.62 (2) —- 648,649
70.65 (2) 131-134
70.66 133

(1) 1- 133
(3) 133



Statutes Cited 659

Statutes (1898 and since) Page
Sec. 71.10 (3) 299

(4m) 298,299
71.18 (4) - 246

300
71.1 9 299, 300

. 73.02 (4) — 390
74.03 2
74.08 (1) 131-134
75.12 128,130

(1) 128
(2) 128

75.20 281-285
75.36 120-125

285

(7) 121
(8) 121
ill) 120

285

75.69 454-456
76.28 (3) 566,567
78.01 et seq. 428
78.14 427

(2) 301,303
426

78.27 425-428
78.31 426,428

(5) 428
79.20 47

(2) 49
(3) •_ 48,49

81.38 (1) 411
81.39 412
83.01 et seq. 59

513
640

(7) 444
83.015 ^__443,444

(1) _219-222
83.01 6 175

(1) 175,176
83.02 547
83.025 548

(2) 410
83.03 410,413

(1) 70
410

(2) 409-414
(3) 411

83.07 58-60
636-642

(1) 59
(2) 636-641
(4) 58, 59

637, 639
83.08 (2) 636-642
83.10 548
83.14 548

(1) 412
(2) 412

84.03 (3) 548

Statutes (1898 and since) Page
Sec. 84.09 (1) 379

636-641
(2) 638
(3) 379

636-641
(3m) 379
(4) 219-222

84.10 (1) 548
84.103 368

(2) ^__369,375
(4) 369-379

84.11 412
(1) 413

84.12 412
84.14 (3) ^ 412
85.01 et seq. 164

240
391

85.01 to 85.09 163
85.01 (1) 391
85.08 391,392
85.09 4-9

(5) 6
(9) 6
(10) 5-8

85.10 (1) 391
(2) 391
(4) 391
(24) 392

85.14 (1) — 103
85.23 392
85.84 162,163
86.04 58-62

(ij ::::::::::: ei
86.08 ^ 432

451-453
(1) 432

452
(2) 451,453

86.24 525
87.02 (1) 413

(5) 413
87.20 47

116,120
(2) 119
(3) 48

117,119
95.53 s. 592

100.15 604,605
100.21 461
100.30 459,460

(2) 459-462
(3) 459-462
(4) ^461,462

101.31 (6) 50-51
101.34 (1) 398
102.07 (4) 383
102.28 383
102.455 -— 502
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Statutes (1898 and since) Page
Sec. 103.18 33

110.01 et seq. 240
114.01 571

114.11 215
225-228

574
(1) 216

573

(3) 392-395
114.11 (4) 574
114.12 216

574

114.13 216
574

114.135 (2) 24,25
114.14 226-228

(1) 225-227
(2) 202

226

114.15 574

114.151 573,574
114.32 (1) 572,574

(5) 573,574
114.33 573

115.07 113-115
(3) 115

115.09 114
123.23 644
123.25 644

124.19 644
126.44 485
129.01 (3) 437
129.05 (2) 437
129.14 435-437

(1) 435
135.01 et seq. 30-36

327
135.02 31,34

(1) 31
(2) 31
(3) 31
(4) 31-32
(5) 32
(9) 32-36

135.03 31

(1) 325-326
(3) 32

135.04 (2) 325,326
(3) •_ 325,326

135.06 31
(3) 32

136.08 (3) 197
137.01 (4) 570

(5) 570
140.05 (1) 295

(3) 292-296
633, 634

140.10 to 140.22 292
140.13 294

(2) 294,295

Statutes (1898 and since) Page
Sec. 140.18 292-296

142.01 ef seq. 438, 439
142.01 to 142.04 438

142.02 439
145.01 et seq. 382, 384
145.06 381

(1) 381-384
(2) 381,384

145.13 381-384
(1) 382

146.18 (1) 43
(3) 43

147.01 et seq 326, 327
147.15 to 147.18 326
147.16 327
147.23 595

(1) 593,594
(7) 591,593

152.06 (1) 592
(4) 197

153.01 314-316
153.02 314,315

(1) 315
(2) 315

153.06 (1) 592
154.04 592
156.03 (2) 636
156.15 636
158.01 6t seq. 362
158.07 361-363
158.08 (1) 363,364
158.10 (2) 361-365
158.11 (3) 361,362
158.12 (2) 154,155
158.13 (3) 361-365
159.01 et seq. 543, 546
159.01 (9) 545,546
159.02 543-546

(1) 544,546
(2) 545
(3) 381

545
(4) 545
(5) 545
(6) 545
(7) 545

159.03 543-545

(1) 544
(3) 544

159.12 546
(2) 380,381

545

166.01 et seq. 223
166.11 (1) 223-224
166.12 224

(1) 224
169.01 et seq. 171-173
169.05 172
169.21 172

170.03 455
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Statutes (1898 and since) Page
Sec. 170.08 455

172.04 455

173.01 455

175.07 164

322

(2) 322
176.05 (12) 414
176.06 (5) 155
176.26 (1) 537,538
176.28 537,538

(1) 539
176.30 538

(3) 106
176.32 155

176.35 538
176.90 307-310

(1) 307
(2) 307-308
(8) 309-310
(9) 307-309

180.02 (1) 457-459
180.06 (3) 458

(4) 458
(5) 458

180.10 458
182.14 459
182.19 (1) 458
189.02 (1) 351-356
194.01 et seq 111-113

• 240
486

643-645

194.01 110
(4) 112
(5) 486,487
(11) 112

486, 487
(14) 486,487

510,511
(15) 112

194.04 643

194.05 (1) 486,487
194.20 644
194.34 110

643

194.44 510,511
(1) 510
(2) 488

510, 511
(3) 511

203.04 455
210.04 258,259
210.05 (2) 6
214.01 et seq 114
215.08 (1) 551,553
215.10 551-554
215.11 551-554

215.13 157-159
215.20 (1) 624

Statutes (1898 and since) Page
Sec. 215.26 (1) 551-554

624

215.30 (2) 556
(5) 555

215.31 555
218.01 et seq. 257
218.01 256

336-341

(1) 256,257
(2) 256,257

218.05 169,170
(1) 169,170
(2) 169

219.01 595-597
(3) 596,597
(4) 597-599

220.02 (3) 558
(4) 558
(5) 555,558

220.06 (1) 551-557
220.065 551,558
220.075 255
221.04 (1) 96
221.255 93-102

105

(1) 96-100
104-106

(3) 96-100
105

(6) 96-103
(7) 96
(10) 96

221.32 595-597
224.01 555
224.02 169,170
234.03 253
234.26 433,434

449

(2) 434
448-451

(6) 449
235.46 568-571
236.01 et seq. 186
236.06 380

(1) 185
236.16 185,186
237.02 146
241.28 279

(1) 280
(4) 279,280

245.03 (2) 71,74
245.04 (1) 71,74

(2) 71,74
245.10 217

(1) 217,218
(5) 217,218

245.11 217
(4) 217,218

245.15 71
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Statutes (1S98 and since) Page
Sec. 247.14 85,86

247.15 85,86
247.17 85,86
247.29 86
247.37 73

(1) . 74
256.13 196-199
256.30 (1) 140

(2) 134,139
(5) 134-141

266.10 455
272.19 455
272.20 146

(1) 143
188

275.02 (1) 350
275.05 350
289.16 601,602

(1) 602
(2) 602

291.08 197
300.001 to 307.10 135
301.20 134-136
301.22 416,418
301.38 - 197
301.39 197

301.40 197
301.41 197
306.02 (1) 37, 38
306.12 (1) 37,38
307.01 I 64
307.02 63-66

(1) 62,63
(2) 63
(3) 63
(4) 63
(5) 63

312.01 - 455
316.40 455
319.01 (2) 195,196
319.05 196
319.28 455
319.34 195
326.03 570
331.25 536

Statutes (1898 and since) Page
Sec. 340.01 to 348.08 92

343.25 428
347.11 171-173
347.12 172

348.01 463
348.28 202,203

366

404

551,558
(1) 203
(2) 366
(3) 203

351.30 423-425
353.25 62-66
353.31 424
357.13 68,69

(1) 68
360.22 66

(1) 65,66
366.01 273
366.14 242-245
370.01 (1) — 33

383
516
593

(10) 302
(12) 33,34

585
(24) 302,304
(48) 80

370.05 109
301
466
468
500
532

370.06 301,302
604g 143,144
665 11

344
959—53, 2 382
1529a 20
2330 74
4877a 245



INDEX

ACCOUNTANCY, BOARD OF Page
Examinations for certified public accountants—Board may not

delegate to American Institute of Accountants responsibility
of preparing and grading examinations 325

ACCOUNTANTS

Co-operative association—^It does not appear that Co-operative
Auditing Service, Inc., a Minnesota co-operative association,
is operating in Wisconsin in violation of ch. 135 30

ADJUTANT GENERAL

National guard; disbandment; armories—When national guard
company is disbanded its property becomes property of the
state under 21.42 (4), and under 21.24 adjutant general is
charged with the care of such property 612

AIRPORTS

Contract between county board member and union airport
conmission—County board member and corporation of which
he is stockholder are not disabled by 348.28 from contract
ing with city-county union airport commission created under
114.14 (2) 202

Counties; appropriation to municipality—Neither sec. 114.11
nor 59.07 (20) authorizes county board to donate money to
a city to purchase an airport 215

Municipal—Wisconsin cities, towns, villages and counties have
authority under the statutes for 1947 to undertake and
carry out airport projects with federal aid 571

Municipal—^Wisconsin cities, villages, towns and counties have
authority under 114.11 to construct and operate airports
acquired subsequent to January 1, 1940. Said units have
authority to issue bonds for airport development 225

Protection, plans for—Plans and specifications for protection
of an airport filed pursuant to 114.135 (2) need not be en
tered in tract index. If entered in tract index register of
deeds entitled to fee provided in 59.57 (1) (b) 24

Tax exemption; reciprocity—Wisconsin and Minnesota stat
utes compared and held to permit granting reciprocal tax
exemption to city of Red Wing, Minnesota, on land owned
by city in Wisconsin and acquired for airport purposes 392

Villages; bond issues—Since amendment of 67.05 (5) by ch.
330, Laws 1947, .villages have authority to issue bonds for
airport purposes without a vote of the electors ; 313

ANNUITY AND INVESTMENT BOARD

Safekeeping receipts—Safekeeping receipts for U. S. treas
ury securities purchased by the board but left on deposit
with federal reserve bank, which receipts are delivered to
the state treasurer under 14.42 (17) and 42.24, should run
to the board and bear upon their face the name of the fund
to which the securities described in the receipt belong 504
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APPROPRIATIONS AND EXPENDITURES ' Page
Counties; airports—Neither sec. 114.11 nor 59.07 {20) author

izes county board to donate money to a city to purchase an
airport 215

Counties; national forest income—The portion allotted for
highway construction and maintenance to be expended under
supersision of county highway committee pursuant to 59.07
(22). The portion allotted for the benefit of public schools
to be used toward reduction of general county tax levy re
quired for common school aids under 40.87 (4) (a) 1

Flood disaster committee—Appropriation made by ch. 467,
Laws 1943, may be used for flood relief consisting of re
moval of flood debris, repairing and restoration of streets,
roads and bridges and for restoration, reconstruction and
repair of public utility facilities such as water system, fire-
fighting equipment and buildings used for storing public
utility equipment and otherwise conducting public utility
business. May not be used to reimburse village for loss of
library or for restoring football field, baseball field or
playground 116

Flood disaster committee—Ch. 467, Laws 1943, does not author
ize repair of damages to village park caused by flood, im
proving of school grounds damaged by flood, or laying of
new pavement through village, nor building of new bridges
within such village 47

Grain and warehouse commission—Expenses for convention of
national association of state warehouse departments at Su
perior held not authorized by 126.44 485

Highway Commission—Grand Army Home at King is state
charitable institution and entitled to benefits under 20.49
(5a) 358

Highway commission—Lands comprising state military res
ervation not eligible for benefits of appropriations under
20.49 (6), except swamp lands which were attempted to be
made a part of said reservation by unconstitutional acts of
the legislature 419

Highway commission—Last annual allotments of highway
aids referred to in sec. 86.24, Stats., ch. 474, Laws 1947,
mean the full allotments for the entire fiscal year including
supplemental appropriation made by ch. 518, Laws 1947 525

Highway commission—While ch. 518, Laws 1947, was not pub
lished until August 9, 1947 it is nevertheless applicable to
distribution of revenues for fiscal year ending June 30, 1947 532

Historical society—Under 20.16 (1) (g) society is required to
deposit with state treasurer all funds received by grant, be
quest or othei-wise. May not sell its personal property gen
erally but may sell waste paper, etc. and deposit proceeds
with state treasurer 285

Legislative interim committee—Sec. 1, ch. 105, Laws 1947,
appropriating money to members of interim committee ap
pointed in 1945 for expenses incurred by them is valid and
does not conflict with ai-t. IV, sec. 26, Wis. Const. 274

Lieutenant governor—Upon assuming duties of acting gov
ernor is entitled to retain compensation theretofore paid in
advance on account of compensation provided for lieutenant
governor while serving as president of the senate 176

Motor vehicle department—Authority to operate and maintain
radio communications is not impaired by creation of state
department of budget and accounts and department of state
audit pursuant to ch. 9, Laws 1947 204
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APPROPRIATIONS AND EXPENDITURES—(Continued) Page
Motor vehicle department—If Bill 291, S. is enacted into law,

authority of the department to continue system of radio
communication or to construct additions to existing facilities
will depend upon a specific appropriation for that purpose
by the legislature 240

Normal school regents—Appropriation made by sec. 20.28 (2)
(c) to board of normal school regents providing that use of
funds is subject to approval of emergency board, created by
sec. 56, ch. 332, Laws 1947, held valid 334

Post-war construction fund—Under 20.125 allotment for prep
aration of plans and specifications for project is 4% of esti
mated cost of project and not limited to 4% of sum allocated
from post-war construction and improvement fund for such
project. Total cost of preparation of plans and specifica
tions for all projects not limited to 47f of total amount of
post-war construction and improvement fund. Ch. 577, Laws
1943, ch. 373, Laws 1945, and ch. 481, Laws 1947, are pros
pective in operation 396

Veterans housing authority—Expenditure of public funds for
veterans' housing is for public purpose and valid under the
constitution. Art. VIII, sec. 10 does not prohibit expendi
ture of funds to encourage the development of housing by
others 528

Vocational and adult education—Under 20.33 (8) (a) equip
ment purchased by state board with federal aid for food pro
duction war training program may be transfen*ed to local
schools 199

ARCHITECTS AND ENGINEERS

Partnership or corporation—Firms owned in majority by reg
istered ai'chitects or registered professional engineers may
practice architecture, professional engineering, or both such
professions 50

ASSIGNMENTS

Co-operative association dues—Partial assignment to co-opei-a-
tive for membership dues out of moneys due or to become
due the member for produce delivered to co-operative is not
invalid under 241.28 (4) 279

ATHLETIC COMMISSION

Boxing—Contest described as "wrestling with gloves" can be
boxing or prize fighting depending on whether prize is
offered based on outcome. If contest is boxing it cannot be
lawfully held except pursuant to authority granted by state
athletic commission as provided in ch. 169. If participants
have agreed in advance that it be for possession of any
prize it would be in violation of 347.11 171

ATTORNEY AND CLIENT

Practice of Law—Legislature may not by statute so define the
practice of law or provide who may practice the same as to
deprive the courts of their inherent powers over these
subjects 134

ATTORNEY GENERAL

Private litigant—Attorney general cannot advise how private
litigant should proceed against county or its officers 451
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AUTOMOBILES AND MOTOR VEHICLES Page
See also Motor Carriers.

Dealer—Individual purchasing motor vehicles as agent for out
of state dealer or on own account for resale outside state is
a "'motor vehicle dealer" as defined by 218.01 256

Motor cycles—Three-wheel motor pi'opelled vehicle for side
walk use held a piotor cycle as defined by 85.10 (4), requir
ing licensed operator under 85.08 391

Safety responsibility act—State treasurer is mere custodian
of security deposits placed with him under 85.09. The form
and amount of the security is determinable by the commis
sioner of motor vehicles. Return of the security is to be
made by treasurer upon authorization by said commissioner.
Application of deposit to payment of judgments is to be
effected through ordinary court pi'ocesses 4

Traffic ordinances—Under 59.07 (11) and 85.84 county traffic
ordinance may prohibit operating unregistered vehicles and
driving without an operator's license 162

BANKING COMMISSION

Powers—Under existing statutes has no power to compel a
state bank to retire debentures issued by it 253

BANKS AND BANKING

See also Savings and Loan Associations.
Community currency exchange—Whether corporation engaged

in business of transporting money for hire and also in busi
ness of cashing checks for flat fee through use of armored
car parked near places of employment on pay day, must be
licensed as community currency exchange depends on whether
business of cashing checks is or is not incidental to the
business of transporting money. Cashing checks in said
manner does not constitute banking 169

Debentures, retirement of—Under existing statutes banking
commission has no power to compel a state bank to retire
debentures issued by it 253

Mortgage loans—State bank may invest in combination loan
on real estate outside Wisconsin and adjoining states where
one part of loan is an FHA insured mortgage and the other
a second mortgage on same real estate fully guaranteed
under the Servicemen's Readjustment Act of 1944. Such
banks may also invest in mortgage on such real estate when
not insured by FHA but partially guaranteed under said act 595

Stations, receiving and paying—The words "within 3 miles" as
used in 221.255 (1) mean 3 miles as measured over the ordi
nary usual and shortest route of public travel between the
points involved and not as the crow flies 104

Stations, receiving and paying; national banks—National Bank
Act authorizes national bank in Wisconsin to establish station
as pi-ovided by 221.255 in another village in same' county
subject to restrictions as to location imposed by state law
on state banks. The words "restrictions as to location im
posed by the law of the state on state banks" used in the
act mean restrictions on geographical location. National bank
need not obtain authority of state banking review board be
fore establishing and commencing operation of station but
must obtain approval of comptroller of the currency 93
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BA.ltBERS P&ge
Licoise—^President's proclamation on December 31, 1946 ter
minated state of hostilities but not state of war. Such proc
lamation does not constitute the end of "duration of the
presept war" as used in 158.12 (2) (a). War will end only
when formally terminated by ratification of a treaty of peace
or by act of congress or by executive proclamation 154

License—^Individual whose master barber's license expired in
1929 is not entitled to a renewal thereof without complying
with the provisions of 158.10 (2) 361

BASTARDY

Judgment, modification of—Judgment in illegitimacy action
providing for monthly payments entered prior to passage of
ch. 259, Laws 1941, cannot be modified 222

BIDS AND BIDDERS

County, garage buildings—^May be constructed only by letting
contracts as prescribe in 66.29 440

County, public works—Sec. 59.07 (4) (c) requires that all
contracts for construction, repair, etc. of any public work
or building or for furnishing of supplies or materials by a
county be let by competitive bidding where cost exceeds
$1,000, excluding highway contracts mentioned in said sec
tion. That contracts are entered into by board of trustees
of county institution would not justify disregai-ding require
ments of 59.07 (4) (c) 229

State, lease of office space—The term "contractual sei-vices" as
de^ed by 15.54 (4) does not include a lease of office space
for state departments. In leasing such space pursuant to
power grants by 15.64 (1) director of purchases is not re
quired to call for competitive bids irrespective of the amount
of rental called for by the lease. Sec. 15.60 (1) does not
apply 234

Bingo games. See Criminal Law, Lotteries.

Blind. See Public Assistance.

BOATS

Regulation of—Counties not authorized to enact ordinances
prohibiting operation of certain types of motorboats 201

Building and loan associations. See Savings and Loan Asso
ciations.

CHARITABLE AND PENAL INSTITUTIONS

Roads—Grand Army Home at King is state charitable institu
tion and entitled to benefits under 20.49 (5a) 358

Tax for schools; agricultural land—^"Agricultural land" as
used in 70.117 includes improvements on the land. Land
owned by state used exclusively for buildings and grounds of
the state institutions under supervision of public welfare
department, is not subject to tax levied for school purposes
as provided by 70.117 — 82

CHIROPRACTORS

License—^Under 147.23 (7) chiropractor not attending educa
tional programs of Wisconsin Chiropractic Association must
present to state board of examiners his claim for exemption
from such attendance within a reasonable time — 590
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CITIES Page
Elections; vacancies—Although death of supervisor created
vacancy one day after last date for filing papers to nomi
nate a successor under 11.90 (17), nevertheless his successor
for residue of unexpired teiTn must be elected at the spring
election pursuant to 17.23 (1) (a) and (b) 87

Plan commission—In cities operating under general charter
law city plan commission must be composed of only seven
members 430

Zoning restrictions—A zoning restriction adopted under 62.23
(7) (d) is not a charter ordinance. It may be enacted by
majority vote unless the city council has adopted a rule to
the contrary or unless a petition is filed by property owners
as described in the statute 519

CIVIL SERVICE

Deputy sheriffs—Traffic division of sheriff's department can
be established only in connection with ordinance placing
deputies under civil service 174

Historical society—Special research assistants appointed by
the society are not included in the unclassified service under
16.08 but such positions may be filled under 16.20 (3) re
lating to the filling of vacancies without examination 237

Reclassification and promotion—Personnel director may re-
classify position upon compliance with rules of personnel
board, but if reclassification is upward, incumbent may not
occupy the higher position without compliance with the
statutes and i*ules relating to promotion. Neither realloca-
tion nor promotion can be effected retroactively 317

Community currency exchange. See Banks and Banking.

CONSERVATION COMMISSION

Dams—Commission has not been delegated the full power of
the state to develop parks and improve them with dams and
artificial lakes. Its power extends at the most to incidental
dam construction. Commission has statutory power to take
over maintenance and operation of existing dams on wholly
owned state lands 264

CONSERVATION WARDENS

Pensions—Bill 148, A. providing for retroactive application of
subsec. 23.14 (7a) is probably unconstitutional 206

Pensions—Ch. 589, Laws 1947, amending 23.14 (7a) is prob
ably unconstitutional 431

CONSTITUTIONAL LAW

Appropriations and expenditures—Appropriation made by
sec. 20.28 (2) (c) to board of nonr.al school regents, pro
viding that use of funds is subject to approval of the emer
gency board, created by sec. 56, ch. 332, Laws 1947, held
valid 334

Appropriations and expenditures—Expenditure of public funds
for veterans' housing is for public purpose and valid under
the constitution. Art. VIII, sec. 10 does not prohibit ex
penditure of funds to encourage the development of housing
by others - 528

Contracts, impairment—Bill No. 391, A. relating to continuing
in effect restrictions on subdivided lands in towns, cities and
villages, would probably be held invalid if enacted into law 260
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CONSTITUTIONAL LAW—(Continued) Page
Pensions—^Bill 148, A., relating to conservation warden pen

sions and providing for retroactive application of subsec.
23.14 (7a) is probably unconstitutional 206

Pensions—Ch. 589, Laws 1947, amending 23.14 (7a) relating
to conservation warden pensions is probably imconstitutional 431

Practice of Law—^Legislature may not by statute so define the
practice of law or provide who may practice the same as to
deprive the courts of their inherent powers over these subjects 134

Salaries and wages—Art. IV, sec. 26, Wis. Const., does not
apply to increase in fees of municipal judges 312

Salaries and wages—Ch. 105, Laws 1947, appropriating money
to members of interim committee appointed in 1945 for ex
penses incurred by them is valid and does not conflict with
art. IV, sec. 26, Wis. Const. 274

Salaries and wages—Statute authorizing temporary salary in
creases for state employes cannot operate retroactively, by
reason of art. IV, sec. 26, Wis. Const., prohibiting legislature
from granting extra compensation after services have been
rendered 107

Sectarian instruction, lease of normal school buildings for—
Under 37.02 (1) state teachers college property may be used
for educational purposes only. Such property is not avail
able to private organizations for religious instruction 522

Trade regulation; discrimination—Bill 326, A. requiring per
son who under franchise or other contract deals at retail in
merchandise in territory including an area of this state to
have a bona fide place of business in such area in this state,
if enacted into law would be unconstitutional 304

Zoning—Zoning laws based upon purely aesthetic considera
tions are a deprivation of property without compensation in
violation of the Wisconsin and federal constitutions 406

CO-OPERATIVE ASSOCIATIONS

Accountants—It does not appear that Co-operative Auditing
Service, Inc., a Minnesota co-operative association, is oper
ating in Wisconsin in violation of ch. 135 30

Assignment for membership dues—Partial assignment to co
operative for membership dues out of moneys due or to be
come due the member for produce delivered to co-operative
is not invalid under 241.28 (4) 279

COPYRIGHTS

State as author—^Where state board not having power to sue
or be sued desires to procure copjrright of works of its em
ployes it is recommended that the copyright be issued in the
name of the state in its sovereign capacity. Other procedure
prescribed respecting avoidance of infringement 356

CORONER

Jurors' fees—Coroner's jurors are not entitled to any com
pensation for their services since the amendment of sec.
366.14 by ch. 198, Laws 1945 242

Mileage—Coroner on a fee basis is entitled to mileage pro
vide by 366.14 notwithstanding the fact tiiat the county fur
nished free transportation in county owned automobile 242
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CORPORATIONS Page
See aho Co-operative Associations; Savings and Loan Asso

ciations

Articles—Statement of minimum amount of capital with
which corporation will commence business, which 180.02 (1)
(dm) provides must be included in articles, must be stated
in dollars 457

Cosmetic art. See Public Health.

COUNTIES

Agricultural lime—Sec. 59.08 (18) gives county board power
to sell agricultural lime produced by it to a federal agency
at cost under agreement whereby the federal agency will in
turn sell all said lime to farmers at cost 14

Airports—Neither sec. 114.11 nor 59.07 (20) authorizes county
board to donate money to a city to purchase an airport 215

Board—Cannot delegate to superintendent of county asylum
power to put in effect progi-am to fireproof asylum and
spend the money appropriated for such purpose 646

Board—Does not have authority under 59.02 (2) or otherwise
to fine a member for absence from meeting or for not voting 56

Board—Number of days compensation may be paid members is
limited by 59.03 (2) (f) and this provision cannot be cir
cumvented by having the board meet as a committee of the
whole. When so meeting members are not entitled to com
pensation as members of a committee under 59.06 (1) and
(2), and action taken as a committee of the whole is not
action of the county board 587

Board—Since enactment of ch. 541, Laws 1947, annual meeting
may not be held on Ai-mistice Day 520

Board member—County board member and corporation of
which he is stockholder are not disabled by 348.28 from con
tracting with city-county union airport commission created
under 114.14 (2) 202

Board member—Under 60.20 and 61.21 supervisors elected
from villages and towns take office as soon as they have
qualified after their election and their defeated predecessors
cannot act in any official capacity on the county boax-d sub
sequent thereto 323

Boats—Counties not authorized to enact ordinances prohibiting
operation of certain types of motorboats 201

Budget—County budget formulated under 65.90 may appro
priate a lump sum for a given department without subdivid
ing the amount as to purpose 512

Budget—Where budget adopted by county board made no pro
vision for fireproofing county asylum, appropriation fi-om
general fund for such purpose is a change in tlie budget
within the meaning of 65.90 (5) 646

Contracts—Where contract for construction of public works"
has been entered into pursuant to 59.07 (4) (c), 66.29, and
289.16, partial payments may be made to the contractor as
the work progresses in accordance with the provisions of
the contract without audit by entire county board under
59.07 (3) 601

Contracts; bids—County garage buildings may be constructed
only by letting contracts as prescribed in 66.29 440
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COUNTIES—(Continued) Page
Contracts; bids—Sec. 59.07 (4) (c) requires that all contracts
for construction, repair, etc. of any public work or building
or for furnishing of supplies or material by a county be let
by competitive bidding where cost exceeds $1,000, excluding
highway contracts mentioned in said section. That contracts
are entered into by board of trustees of county institution
would not justify disregarding requirements of 59.07 (4) (c) 229

County home; commitment and admission—Under 49.15 (1)
person need not be pauper if otherwise qualified to be com
mitted to county home. Admission under 49.15 (2) is gov
erned by board of trustees and commitment by a court
unnecessary 166

County home, lease of—County board has power under 59.07
(2) to lease county home to private individual. In such case
. t^e home loses its character as a "public institution" as that

term is used in Sec. 49.23 or 42 USCA § 303 (a) 515

Pish and game—County board outside Milwaukee county does
not have power to regulate hunting or discharge of firearms
during open season established by conservation commission 589

Highways; acquisition of lands—In state highway acquisition
cases counties may be reimbursed for expenses of highway
committee members at customary rate established by county
board. Expenses of committee members are governed by
83.015 (1). When committee members are on salary basis,
county may be reimbursed at per diem rate of $8 219

Highways; bridges; town contribution—Town not authorized
to contribute to cost of construction of bridge on county
trunk highway other than as provided by 83.03 (2) 409

Highways; contracts with municipalities^—Compensation re
ceived by county for highway work done for municipality
under 59.08 (35) is a matter of contract between two gov
ernmental units and may include such item as insurance on
the equipment 69

Highways; encroachment—^Where highway right-of-way has
bieen acquired pursuant to 83.07 and owner refuses to re
move building located thereon, highway authorities may take
necessary steps to remove the same and are entitled to in-
jtmctive relief if the owner interferes. Sec. 86.04 provides
an alternative but somewhat less expeditious procedure for
removing the encroachment 58

Highways; work on private roads—County is not authorized
to remove snow from private roads or driveways 69

Insane—Sec. 51.07 (4) does not authorize charge of expenses
of examination to county of residence where alleged insane
or senile person was discharged 66

Insurance, group—County of less than 250,000 has no power to
pay all or part of insurance premimns on group insurance
policy issued to employes of the county which would be in
addition to their wages. Sec. 59.08 (14) applies at present
time only to Milwaukee county 28

Insurance; normal schools—Joint county rural normal school
board is without authority to insure school property in
state insurance fund. The interest of each county in the
property is only insurable in said fund the same as other
property of such county 258
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COUNTIES—(Continued) Page
National forest income—The portion allotted for highway con
struction and maintenance to be expended under supervision
of county highway committee pursuant to 59.07 (22). The
portion allotted for the benefit of public schools to be used
toward reduction of general county tax levy required for
common school aids under 40.87 (4) (a) 1

Park roads—Sec. 27.015 (7) (f) relating to rural planning
does not impliedly amend statutes relating to distribution of
highway allotments but merely places roads in county parks
under county board police regulation 547

Public assistance—-County board resolution under 49.03 (1)
(b) abolishing distinction between county and municipal de
pendents as to sick care and directing county welfare de
partment to administer such assistance cannot deprive
county judge of exclusive right to designate hospital under
142.01 to 142.04. This does not apply to social security aids ■
under 49.40. Office of county judge cannot be abolished nor
its functions transferred to other agency under 59.15 (2) __ 438

Public assistance—Existing salary of county judge cannot be
apportioned between judicial functions and administration of
public-assistance as basis for reimbursement under 49.51
(3). County paying county judge additional sum for services
in administering public assistance may be reimbursed for
such sum. Juvenile judge may not be assigned to admin
istration of old-age assistance or blind aid and is not en
titled to added compensation under ch. 584, Laws 1947 444

Public assistance—Homestead of decedent and proceeds from
sale thereof are not exempt from county's claim against
decedent's estate for direct relief, but court may refuse to
allow such claim where parent or child of decedent is de
pendent on such propeidy for support 143

Public assistance—Prior to ch. 584, Laws 1947, county board
could not allocate part of county judge's salary to his duty
as administrator of social security aids. Upon being relieved
of such duties judge retains right to entire salary notwith
standing attempt by board to make such allocation in previ
ous resolution 618

Public assistance—Sec. 49.03 (1) requires affirmative vote of
majority of all members of county board and resolution
passed by mere majority is ineffectual. Subsequent passage
of budget containing appropriation for purposes which were
objects of invalid resolution by majority of all members of
board does not serve to confirm such resolution 342

Public assistance—Under 49.26 (3), Stats. 1947, part time dis
trict attorney may retain fee allowed by court as attoi'ney
for administrator in probating old-age pensioner's estate,
but no district attoimey may retain any fee for filing and
prosecuting claim on behalf of county against such estate 469

Public assistance—Under 49.26 (8) county pension director
may release old-age assistance lien so as to permit use of
proceeds from sale of realty for maintenance of recipient in
county asylum 236

Public assistance—Where county board has created county
pension department to administer public aids, said depart
ment is by reason of the definition in 49.51 (5) the agency .
referred to by the word "judge" as it appears in 49.16 (6) 53

Salaries; county officers—County board may change salary of
county official under 59.15 (1) (c) at any meeting held prior
to the effective date of its repeal. Such action may continue
in effect after the repeal of the enabling act 481
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COUNTIES—(Continued) Page
Salaries; institutional employes—County board may fix sal

aries of superintendent, visiting physician and subordinate
employes of county home and asylum under 59.15 but may
not delegate such authority to trustees and superintendent;
Board may decline to fix such salaries, in which case they
may be fixed by board of trustees under 59.15 (2) (d) 539

Salaries; sheriff—Salary of sheriff and his assistants may
include mileage allowance. Sec. 59.15 (1) prohibits board
from passing resolution giving present sheriff new mileage
allowance. Board may pass resolution to reimburse present
sheriff for out-of-pocket expenses. If board resolution fixing
salary of the sheriff in lieu of fees does not resei-ve any
fees to him, he is not entitled to the fees or special com
pensation provided for by 51.06 (2), 53.04 (1), 59.28 (27) or
69.29 for performing duties enumerated in said sections.
Board may pass resolution giving increased mileage allow
ance to present sheriff's assistants as part of their salaries 328

Salax'ies; veterans' service officer—Salary of county veterans'
service officer may include a mileage allowance. County board
may pass resolution giving increased mileage allowance to
present county veterans' service officer as part of his salary 328

School committee—Members of county school committee pro
vided for by 40.303 (1) who must be residents of incorpo
rated cities or villages may come from city with city super
intendent of schools. Education committee of county board
must nominate same number of candidates to the county
school committee as are to be elected. Board members may
nominate additional candidates from the floor 385

Superintendent of schools—Sec. 39.01 (5) disqualifies mem
bers of county board who come from cities having city super
intendent of schools from voting on resolution fixing loca
tion of office, of county superintendent of schools under
59.14 (1) 45

Supervising teacher—Supervising teachers mentioned in 39.14
are county and not state employes 389

Tax deed; old-age assistance lien—For purposes of distribu
tion under 75.36 of the proceeds of sale of county tax deeded
lands, the amounts of the tax claims and old-age assistance
claim are computed as of the date of the tax deed 120

Tax deed; old-age assistance lien—Whei-e tax delinquent lands,
also subject to old-age assistance lien, are deeded to county,
the county's lien for such taxes and old-age assistance is
merged in the county'.s title and interest on the delinquent
taxes ceases to run 297

Taxes; common schools—The words "previous school year" in
59.075 (1) refer to school year ending in the spring or sum
mer immediately before the November meeting of the county
board. No specific date fixed by statute by which certificate
of superintendent of schools referred to in 59.075 (2) must
be made and delivered. Should be made and delivered as
soon as possible before November meeting of county board 26

Tax sales; appraisals—Persons to make appraisal to be pub
lished under ch. 490, Laws 1947, should be appointed by
county board. Unless the appraisal is made the duty of a
committee as provided in 59.06, county board may not appoint
any of its members as appraisers —_ 454



674 Opinions of the Attorney General

COUNTIE S— (Continued) Page
Tax sales; special assessments—When county in 1947 sells land
upon which it took tax deed in 1944 on 1939 general tax cer
tificates, the tax certificates issued to county in 1939 to 1944
upon special assessment returned in trust are existing en
forceable liens which the county must pay to free the land
therefrom 281

Traffic ordinances—Under 59.07 (11) and 85.84 county traffic
ordinance may prohibit operating unregistered vehicles and
driving without an operator's license 162

Traffic patrolmen—Traffic division of sheriff's department can
be established only in connection with ordinance placing
deputies under civil service 174

Trustees of county institutions—Member of board of trustees
of county institutions may sell insurance on county buildings
to county when approval of such contract is vested in county
board, without violating 348.28 404

Zoning power—Portion of 59.97 (3) providing that an amend
ment to a zoning law "shall not be passed except by a three-
fourths vote of t^he county board" means a three-fourths vote
of members present at the meeting, assuming the existence of
a quorum, and not a three-fourths vote of the entire elected
membership 10

COUNTY JUDGE
Public assistance—County board resolution under 49.03 (1) (b)

abolishing distinction between county and municipal depend
ents as to sick care and directing county welfare department
to administer such assistance cannot deprive county judge
of exclusive right to designate hospital under 142.01 to
142.04. This does not apply to social security aids under
49.40. Office of county judge cannot be abolished nor its
functions transferred to other agency under 59.15 (2) 438

Public assistance—Existing salary of county judge cannot be
apportioned between judicial functions and administration of
public assistance as basis for reimbursement under 49.51 (3).
County paying county judge additional sum for services in
administering public assistance may be reimbursed for such
sum 444

Public assistance—Prior to eh. 584, Laws 1947, county board
could not allocate part of county judge's salary to his duty
as administrator of social security aids. Upon being re
lieved of such duties judge retains right to entire salary
notwithstanding attempt by board to make such allocation
in previous resolution 618

COURTS

See also Justice Court; Juvenile Court; Mtimcipal Court.
Bastardy case; modification of judgment—Judgment in illegiti
macy action providing for monthly payments entered prior
to passage of ch. 259, Laws 1941, cannot be modified 222

Clerk; fees; appeal or change of venue—Sec. 59.42 governs
clerk's fees in actions appealed from justice to circuit or
county court of Columbia county. In actions in Columbia
county court on change of venue from justice court, clerk's
fees are in accordance with circuit court practice when $100
or more involved and in accordance with justice court prac
tice when less than $100 involved 36

Legislator a party or attorney; continuance—Sec. 256.13 is a
special statute and is conti'olling over other and inconsistent
general provisions as to adjournment found in other statutes 196



Index 675

COURTS—(Continued) Page
Minors—^Under 48.01 (5) (am) and 48.15 criminal courts have

jurisdiction of offenders 16 years old concurrent with juve
nile courts and may commit them to state prison, reforma
tory, or county jail notwithstanding sec. 48.12 (1). Child
under 18 who violates municipal ordinance must be prose
cuted in juvenile court. Under 801.22 justice court must
appoint ̂ ardian ad litem for minor charged with violation
of municipal ordinance but failure to do so does not affect
jurisdiction of court to render judgment' 416

Practice of law—^Legislature may not by statute so define the
Sractice of law or provide who may practice the same as to
eprive the courts of their inherent powers over these subjects 134

Probationer; determination of insanity—^Under 357.13 trial
court has jurisdiction to determine insanity or feeble-minded-
ness of person on probation under 57.04. If court commits
him to central state hospital, county of legal settlement is
chargeable with part of his maintenance under 51.08 and
51.23 (1) 68

CRIMINAL LAW

Abandonment; probation—Persons convicted of abandonment
not subject to probation provisions of ch. 57. Sec. 351.30
contains its own probation provisions, not requiring super
vision by probation officer or department of public welfare. 423

Costs—Fees of witness who testified only on counts of which
defendant was acquitted, are not taxable against him on
conviction and fine on other counts, under 353.25. Witness
fees in criminal case in justice court are not subject to $15
limitation in 307.02 (1). Jurors' fees are taxable costs
against defendant in justice court criminal case 62

Lotteries—^Awarding of prizes to certain lodge members in
attendance at meetings selected by lot constitutes a lottery
in violation of 348.01 463

Lotteries—Resolution relating to bingo games is within prov
ince of legislature. It does not change the law and if it in
vites violation is not within such province. It has no legal
effect on duties of enforcement officers 92

Prize fighting—Contest described as "wrestling with gloves"
can be boxing or prize fighting depending on whether prize
is offered based on outcome. If contest is boxing it cannot
be lawfully held except pursuant to authority granted by
state athletic commission. If participants have agreed in
advance that it be for possession of any prize it would be in
violation of 347.11 171

DAMS

Conservation conunission—State may purchase and develop
parks, dams and artificial impoundments under art. XI,
sec. 3a, Wis. Const. Conservation commission as administra
tive agency of state has not been delegated full power to
develop parks and improve them with dams and artificial
lakes. Its power extends at most to incidental dam construc
tion. Commission has statutory power to take over mainte
nance and operation of existing dams on wholly owned state
lands 264

Dependent children. See Public Assistance.
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DETECTIVES Page
Merchant patrol agency—Agency contracting for monthly fee

to inspect premises between certain hours of the night, see
ing that doors are locked, etc. is "private guard" within
meaning of 175.07 164

Posing as patrons—Persons engaged in posing as patrons for
the purpose of checking honesty etc. of employes and con
dition of premises of hotels, restaurants and theaters and
rendering reports thereon to employer, are required to be
licensed as "private detectives" under 175.07 322

DISTRICT ATTORNEY

Duties—Not mandatei-y under 59.47 (3) that district attorney
submit question to the attorney general for an opinion when
requested to do so by county board 10

Inquest—Although under 366.01 district attorney is not re
quired to appear in an inquest unless it has been ordered by
him, it is deemed better practice for him to do so 273

Intoxicating liquors; gambling devices—Under 176.90 (9) dis
trict attorney need not report to governor that he has re
ceived no reports of gambling devices in his county during
the preceding quarter. In absence of such report governor
must presume district attorney has done his duty unless he
receives proof of such devices and of district attorney's
knowledge thereof. In such circumstance the governor may
remove the district attorney on his own complaint 307

Old-age assistance—Under 49.26 (3), Stats. 1947, pait time
district attorney may retain fee allowed by court as attor
ney for administrator in probating old-age pensioner's estate,
but no district attorney may retain any fee for filing and
prosecuting claim on behalf of county against such estate 469

DIVORCE

Divorce counsel; fees—Service of notice of appearance by
divorce counsel in divorce action does not entitle him to a
fee prescribed in 247.17 which is payable only where an
action is tried and where divorce counsel is required to ap
pear by 247.14 and 247.15, namely, in default cases and when
the court is satisfied that the issues are not contested in
good faith 85

Remarriage; foreigrn statute—Under 245.15 county clerk has
power and duty to determine whether facts in application
for license present any reason why a lawful marriage could
not be entered into. Texas statute prohibiting marriage
within year after divorce has no extraterritorial effect and
will not prevent party to Texas divorce from entering into
lawful marriage in Wisconsin before expiration of the year.
Sec. 245.03 (2) and 245.04 (1) or (2) do not apply 71

ELECTIONS

Ballots—Sec. 5.12 as created by ch. 559, Laws 1947, does not
prevent statement of principles of independent candidates on
ballots at November elections nor statement of principles of
candidates for delegate at April elections 562

Vacancies—Although death of supervisor created vacancy one
day after last date for filing papers to nominate a successor
under 11.90 (17), nevertheless his successor for residue of
unexpired term must be elected at the spring election pur
suant to 17.23 (1) (a) and (b) 87
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EMERGENCY BOARD Page
Appropriations and expenditures—Appropriation made by sec.

20.28 (2) (c) to board of normal school regents providing
that use of funds is subject to approval of emergency board,
created by sec. 56, ch. 332, Laws 1947, held valid 334

Engineers. See Architects and Engineers.

FEEBLE-MINDED

Children; commitment—Public welfare department is not
authorized by 51.12 (6) to act as a commission in lunacy to.
make finding of mental deficiency as to child received at Wis
consin child center, since 48.20 (1) prohibits admission of
such child and requires immediate return to committing
authority 606

Children; commitment—Under 51.12 (6) public welfare de
partment has authority to make finding of feeble-mindedness
of a child in either Wisconsin school for boys or girls and to
commit such child to one of the colonies and training schools 608

PISH AND GAME

County ordinance—County board outside Milwaukee county
does not have power to regulate hunting or discharge of
firearms during open season established by conservation
commission 589

Deer; storage of meat in public locker—A person residing in
this state who has lawfully killed a deer and attached the
deer tag may store such deer in his locker in a public locker
plant throughout the year 429

Logs, rafting of—State has no power to regulate interstate
transportation of legitimate articles of commerce. Has
power to prohibit deposit of bark or other refuse in its out
lying territorial waters 270

Flood disaster. See Highway Commission.

Flood disaster committee. See Appropriations and Expenditures.

GOVERNOR

District attorney—Under 176.90 (9) district attorney need not
report to governor that he has received no reports of gam-
Ijling devices in his county during the preceding quarter. In
absence of such report governor must presume district at
torney has done his duty unless he receives proof of such
devices and of district attorney's knowledge thereof. In such
circumstance the governor may remove the district attorney
on his own complaint 307

Sheriff—Charge in a petition for removal under 17.16 that
sheriff made purchases and obtained delivery of automobiles
"by reason of his official position as sheriff of Milwaukee
county," and that he engaged in business as an automobile
dealer without a license as required by 218.01, held not to
state a legal cause for removal 336

GRAIN AND WAREHOUSE COMMISSION

Appropriations and expenditures—Expenses for convention of
national association of state warehouse departments at Su
perior held not authorized by 126.44 485
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GRAND ARMY HOME Page
Admission of mother of veteran—Under 45.37 (2) (d) eligibil

ity of mother of World War veteran for admission is de
pendent upon eligibility of veteran and is further conditioned
on her being a widow 524

Control and management—Is vested in director of department
of veterans affairs as statutory administrator, subject to
power of approval of the board of managers. Board of man
agers is a policy forming body, advisory in nature. Files of
the Home transferred by adjutant general to the director as
new administrator are properly in his possession. Budget
estimates for the Home should be prepared by the depart
ment of veterans affairs 16

Highways—Grand Army Home is state charitable institution
and entitled to benefits under 20.49 (5a) 358

Maintenance payments—Ch. 347, Laws 1931, does not exempt
members admitted prior to 1931 from payment of appro
priate portion of their income for maintenance as provided
by 45.37 (2) (g) 473

Maintenance payments—Pensions of state employes received by
members must be calculated as income in determining sup
port payment required by 45.37 (2) (g). Sec. 42.70 affords
no exemption 477

GUARDIAN AND WARD

Joint and separate guardians—Under 319.34 county court may
appoint more than one guardian of person subject to guar
dianship and under 319.01 (2) may appoint separate guar
dians of the person and of the property of a ward 195

HEALTH. STATE BOARD OF
Hospital survey and construction plan—Any regulation made
by board of health under 140.18 may be enforced by action
brought in a state court of competent jurisdiction. Sec.
140.05 (3) applies in case of regulation made under 140.18
and gives board power to enforce such regulation in event of
a violation by action brought in a state court of competent
jurisdiction or by imposition of a fine as therein provided __ 292

Land plats—Subdivision adjoins lake within meaning of sec.
236.06 (1) (g) when lots and intervening parcel running to
water's edge are commonly sold as a unit 185

Mental health program—Under public law 487 of the 79th
congress, state board of health is proper agency to act as
the "state mental health authority" 40

Rules and regulations as to vital statistics—Board does not
have power to make rule prohibiting distribution of infor
mation shown on registrations of births and deaths, except
to the extent that such rule might be made applicable to
state and local registrars in performance of their duties if
it affects efficient administration 633

HIGHWAYS AND BRIDGES

Acquisition of lands—In state highway acquisition cases coun
ties may be reimbursed for expenses of highway committee
members at customary rate established by county board.
Expenses of committee members are governed by 83.015 (1).
When committee members are on salary basis, county may
be reimbursed at per diem rate of $8 219
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HIGHWAYS AND BRIDGES—(Continued) Page
County contracts with municipalities—Compensation received
by county for highway work done for a municipality under
59.08 (35) is matter of contract between the two govern
mental units and may include such item as insurance on the
equipment 69

County nark roads—Sec. 27.015 (7) (f) relating to rural plan
ning does not impliedly amend statutes relating to distribu
tion of highway allotments but merely places roads in county
parks under county board police regulation 547

County trunk; town contribution—Town not authorized to con
tribute to cost of construction of bridge on county trunk
highway other than as provided in 83.08 (2) 409

Dairy plants, dust-free surfacing at—Ch. 429, Laws 1947, be
came operative on passage and county has duty to cause
such work to be done where local unit of government failed
to do so by June 1, 1947. Ch. 429 places no duty on state
highway commission on other state officers to compel county
highway commissioner to perform such work 451

Dairy plants, dust-free surfacing at—^Highways must be made
dust-free under 86.08 (1) at all points within 400 feet of any
part of plant. To do this it may be necessary to measure the
400 feet from one or more parts of the plant 432

Encroachment—^Where highway right-of-way has been acquired
pursuant to 83.07 and owner refuses to remove building
located thereon, highway authorities may take necessary
steps to remove the same and are entitled to injunctive relief
if ̂ e owner interferes. Sec. 86.04 provides an alternative but
somewhat less expeditious procedure for removing the
encroachment 58

Flood disaster allotments—^Last annual allotments of highway
aids referred to in sec. 86.24, Stats., ch. 474, Laws 1947,
mean the full allotments for the entire fiscal year including
supplemental appropriation made by ch. 518, Laws 1947 525

Institution roads—Grand Army Home at King is state chari
table institution and entitled to benefits under 20.49 (5a) — 358

Military reservation road—Lands comprising state military
reservation not eligible for benefits of appropriations under
20.49 (6), except swamp lands which were attempted to be
made a part of said reservation by unconstitutional acts of
the legislature 419

Private roads; snow removal—County is not authorized to
remove snow from private roads or driveways 69

Restrictions-^Discussion of imposition of restrictions and regu
lations by state highway commission as to use of land ad
joining memorial highway, access to highway, damages to
landowner 368

Silent Cross Memorial Highway—Ch. 193, Laws 1947, creating
sec. 84.103, construed 368

State trunk highways—Sec. 3, ch. 518, Laws 1947, directs state
highway commission to make certain additions to the state
trunk system and this should be done with reasonable prompt
ness. While ch. 518 was not published until August 9, 1947,
it is applicable to distribution of revenues for the fiscal year
ending June 30, 1947 532

HISTORICAL SOCIETY

Appropriations and expenditures—Under 20.16 (1) (g) society
is required to deposit with state treasurer all funds received
by grant, bequest or otherwise 285
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HISTORICAL SOCIETY—(Continued) Page
Civil service—Special research assistants appointed by the

society are not included in the unclassified service under
16.08 but such positions may be filled under 16.20 (3) re
lating to the filling of vacancies without examination 237

Powers—Society may not sell its personal property generally
but may sell waste paper etc. and deposit proceeds with
state treasurer 28.')

HOLIDAYS

County board meeting—Since enactment of ch. 541, Laws 1947,
annual meeting may not be held on Armistice Day -520

HOMESTEAD

Dependent children, aid to—Aid need not be denied because of
the applicant's possession of proceeds from the sale of a
homestead when such proceeds are being held for the pur
chase of a home 187

Poor relief—Homestead of decedent and proceeds from sale
thereof are not exempt from county's claim against dece
dent's estate for direct relief, but court may refuse to allow '
such claim where parent or child of decedent is dependent
on such property for support 143

HOSPITALS

Survey and construction plan—Any regulation made by board
of health under 140.18 may be enforced by action brought in
a state court of competent juidsdiction. Sec. 140.05 (3) ap
plies in case of regulation made under 140.18 and gives board
powers to enforce such regulation in event of a violation by
action brought in a state court of competent jurisdiction or
by imposition of a fine as therein provided 292

Housing authorities. See Municipalities.

ILLEGITIMATE CHILDREN

Legal settlement—Child bom before September 15, 1945 who
has gained legal settlement under 49.02 (3), Stats. 1943,
may now under 49.10 (3), Stats. 1945, lose such settlement
if its mother loses hers 190

INDIANS

Public assistance—Under 49.02 and 49.10 Indian who has legal
settlement in a town is entitled to relief from said town if
otherwise qualified. Such relief is not to be denied because
of race or because the federal government owns in a pro
prietary capacity the land upon which the Indian resides 619

Indigent. See Public Assistance.

Infants. See Minors.

INQUEST

Coroner, compensation of—Coroner on a fee basis is entitled
to mileage provided by 366.14 notwithstanding the fact that
the county furnished free transportation in county owned
automobile 242

District attorney—Although under 366.01 district attorney is
not required to appear in an inquest unless it has been or
dered by him, it is deemed better practice for him to do so 273

Jury—Coroner's jurors are not entitled to any compensation
for their services since the amendment of sec. 366.14 by
ch. 198, Laws 1945 242
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INSANE Page
Conditional release of patients—Sec. 51.13-(3) as amended by

ch. 485, Laws 1947, provides that patient on conditional re
lease from mental hospital is presumed competent upon ex-
Eiration of 1 year from date of release, and superintendent
as no authority to require summary return of patient

whether such release took place before or after the effective
date of ch. 485 616

Examination, expenses of—Sec. 51.07 (4) does not authorize
charge of expenses of examination to county of residence
where alleged insane or senile person was discharged 66

Prisoners—Sec. 51.21 (3) (b), Stats. 1947, does not provide
for a jury trial on the issue of the mental condition of
inmates of central state hospital or Winnebago state hospital 577

Probationer; determination of insanity—Under 357.13 trial
court has jurisdiction to determine insanity or feeble-minded-
ness of person on probation under 57.04. If court commits
him to central state hospital, county of legal settlement is
chargeable with part of his maintenance under 51.08 and
51.23 (1) 68

INSURANCE

Group—County of less than 250,000 has no power to pay all or
part of insurance premiums on group insurance policy issued
to employes of the county which would be in addition to
their wages. Sec. 59.08 (14) applies at present time only to
Milwaukee county 28

State fund—Joint county rural normal school board is without
authority to insure school property in state insurance fund.
The interest of each county in the property is only insurable
in said fund the same as other property of such county 258

INTERSTATE COMMERCE

Logs, rafting of—State has no power to regulate interstate
transportation of legitimate articles of commerce. Has power
to prohibit deposit of bark or other refuse in its outlying
territorial waters 270

INTOXICATING LIQUORS
Gambling devices—Under 176.90 (9) district attorney need not
report to governor that he has received no reports of gam
bling devices in his county during the preceding quarter. In
absence of such report governor must presume district attor
ney has done his duty unless he receives proof of such devices
and of district attorney's knowledge thereof. In such circum
stance the governor may remove the district attorney on his
own complaint 1 307

License—Where license covers entire building and liquor dis
pensed in several places on the premises, license need be
posted only in room where principal part of business is car
ried on 414

Restaurant—Facts to be considered in detex'mining whether
"principal business" of "Class B" licensee is restaurant or
liquor business within sees. 66.05 (10) (hm) 2, 176.06 (5)
and 176.32 155

Sale to forbidden persons—Knowledge of the identity of the .
purchaser is a necessary element of the offense of sale of
liquor to a person "posted" under 176.26 (1) 587
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JUSTICE COURT Page
Costs in criminal case—Fees of witness who testified only on
counts of which defendant was acquitted, are not taxable
against him on conviction and fine on other counts, under
353.25. Witness fees in criminal case in justice court are
not subject to $15 limitation in 307.02 (1). Jurors' fees are
taxable costs against defendant in justice court criminal
case 62

Minors—^Under 48.01 (5) (am) and 48.15 criminal courts have
jurisdiction of offenders 16 years old concurrent with juve
nile courts and may commit them to state prison, reforma
tory or county jail notwithstanding sec. 48.12 (1). Child
under 18 who violates municipal ordinance must be prose
cuted in "juvenile court. Under 301.22 justice court must
appoint ̂ ardian ad litem for minor charged with violation
of municipal ordinance but failure to do so does not affect
jurisdiction of court to render judgment 416

Practice of law—^Legislature may not by statute so define the
practice of law or provide who may practice the same as to
deprive the courts of their inherent powers over these
subjects 134

JUVENILE COURT

Commitments—Ch. 546, Laws 1947, became effective August 23,
1947, the day after publication, despite sec. 5 which pro
vided that it was to take effect July 1, 1947 465

Commitments—Court may not rescind commitment of child to
school for boys, school for girls, or public welfare depart
ment after such child has been paroled by and is under
supervision of the department. Court has authority to rescind
commitment to Wisconsin child center and place child in
foster home making him eligible for aid to dependent chil
dren. Court cannot place dependent child in fostdr home to
make child eligible for aid and at same time turn over cus
tody and control to private welfare agency. Court still has
authority to commit neglected or dependent child to Wis-
consiii child center 626

Conunitments—^Under 54.23 (3) and (4) public welfare de
partment has authority to establish reception centers for de
linquent children committed to it by juvenile court. It is the
duty of the sheriff to convey such children to such centers
upon delivery to him of the commitment 609

Dependent children; foster homes—^Term "county agency" as
used in 49.19 (1) includes juvenile court as well as county
administrative agencies, but excludes state and private
agencies 366

Jurisdiction—^Under 48.01 (5) (am) and 48.15 criminal courts
have jurisdiction of offenders 16 years old concurrent with
juvenile courts and may commit them to state pijson, re
formatory or county jail, notwithstanding sec. 48.12 (1).
Child under 18 who violates municipal ordinance must be
prosecuted in juvenile court 1 416

Public assistance—Juvenile judge may not be assigned to ad
ministration of old-age assistance or blind aid, and is not
entitled to added compensation under ch. 584, Laws 1947 444

LANDLORD AND TENANT

Lease of Wisconsin memorial hbspital^Sec. 45;25 does not
authorize perpetually renewable lease of Wisconsin memorial
hospital to federal government 251
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LANDLORD AND TENANT—(Continued) Page
Rent control—One acquiring warranty deed to residence prop

erty by payment of full purchase price, using his own monies
in an amount less than 20% thereof and the balance out of
proceeds of first mortgage loan by disinterested third party,
is an owner within the provisions of 234.26 (2) (e) 448

Rent control—Sec. 234.26, Stats. 1947, is not applicable to
properties of university of Wisconsin 433

Law of the road. See Automobiles and Motor Vehicles.

LEGAL SETTLEMENT

County system of relief—Sec. 49.10 (11) applies only to coun
ties in which general relief is wholly administered by the
county under 49.03 (1) (a) 621

Establishment of—Person who came to city primarily for
purpose of attending school but who made his home there
and remained there for more than a year after his majority
and while completely self-supporting, established legal set
tlement in such city which he did not lose by going into the
army in which he served for about 3 years 125

Illegitimate children—Child bom before September 15, 1945
who has gained legal settlement under 49.02 (3), Stats. 1943,
may now under 49.10 (3), Stats. 1945, lose such settlement
if its mother loses hers 190

Indians—Under 49.02 and 49.10 Indian who has legal settle
ment in a town is entitled to relief from said town if other
wise qualified. Such relief is not to be denied because the
federal government owns in a proprietary capacity the land
upon wWch the Indian resides 619

Minor—Under 49.10 (2) legal settlement of minor child of
divorced parents is that of parent having legal custody, and
if such parent has no settlement within this state the child
has none 147

LEGISLATURE

Contracts, impairment of—^Bill 391, A. relating to continuing
in eifect restrictions on subdivided lands in towns, cities and
villages, would probably be held invalid if enacted into law 260

Interim committee; appropriation for expenses—Sec. 1, ch.
105, Laws 1947, appropriating money to member of interim
committee appointed in 1945 for expenses incurred by them
is valid and does not conflict with art. IV, sec. 26, Wis. Const. 274

Lotteries—^Resolution relating to bingo games is within prov
ince of legislature. It does not change the law and if it in
vites violation is not within such province. It has no legal
effect on duties of enforcement officers 92

Member, continuance of actions or proceedings—Sec. 256.13
is a special statute and is controlling over other and incon
sistent general provisions as to adjournment found in other
statutes 196

LICENSES AND PERMITS
Barbers—Individual whose master barber's license expired in
1929 is not entitled to a renewal thereof- without complying
with the provisions of 158.10 (2) 361

Barbers—President's proclamation on December 31, 1946 ter
minated state of hostilities but not state of war. Such proc
lamation does not constitute the end of "duration of the
present war" as used in 158.12 (2) (a). War will end only
when formally terminated by ratification of a treaty of peace
or by act of congress or by executive proclamation 154
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LICENSES and PERMITS—(Continued) Page
Child welfare agency—Milwaukee county depaitment of public

welfare, created by county ordinance, headed by a director
and under supervision of county judges, is not qualified for a
license as a "child welfare agency" under sees. 48.35 and
48.36 582

Chiropractor—Under 147.23 (7) chiropractornot attending edu-'
cational programs of Wisconsin Chiropractic Association
must present to state board of examiners his claim for ex
emption from such attendance within a reasonable time 590

Contract motor carrier—Addition of new general partner to
partnei'ship holding license under 194.34 i-equires approval
of assignment of the license and payment of a fee under
194.04. Withdrawal of a general partner requires similar
approval and payment if the business is to be carried on
beyond the period necessary for winding up 643

Detective, private—Merchant patrol agency contracting for
monthly fee to inspect premises between certain hours of
the night is "private guard" within meaning of 175.07 164

Detective, private—Persons engaged in posing as patrons for
the purpose of checking honesty, etc. of employes and con
dition of premises of hotels, restaurants and theaters and
rendering reports thereon to employer, are required to be
licensed as "private detectives" under 175.07 322

Driver—Three-wheel motor propelled vehicle for sidewalk use
held a motor cycle as defined by 85.10 (4), requiring licensed
operator under 85.08 : 391

Foster homes—Public welfare department may not license
foster homes located outside the state under 48.38 (2) ^ 603

Foster homes—Term "related" as used in 48.38 (1) (a) in
cludes adoption or consanguinity within sixth degree of
kindred computed according to the civil law, with the person
referi'ed to or his or her spouse 581

Liquor—Where license covers entire building and liquor disr
pensed in several places on the premises, license need be
posted only in room where principal part of business is car
ried on 414

Motor vehicle dealer—Individual purchasing motor vehicles as
agent for out of state dealer or on own account for resale
outside state is a "motor vehicle dealer" as defined by 218.01 256

Optometnst—Fitting of contact lenses involves the practice of
optometi-y and may be done by a licensed optometrist or
licensed physician or surgeon 314

Plumber—City ordinance which provides that no plumbing ox-
drain laying may be done for remuneration except by a
licensed plumber does not conflict with 145.06 (1). The
work must, however, be done under supervision of licensed
master plumber 381

Showman—Under 129.14 showman's license not required fox-
penny ai-cade but is x-equired for wild life exhibit whex-e no
admission fee chai-ged but collection taken at exit of exhibit.
Showman's license may not be transferred fi-om one kind of
amusement ride to another even if both owned by same per
son. Ch. 259, Laws 1947, does not apply to licenses granted
under 129.14 435
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LIEUTENANT GOVERNOR Page
Compensation—Upon assuming duties of acting governor is

entitled to I'etain compensation thex'etofore paid in advance
on account of compensation provided for lieutenant govemor
while serving as president of senate 176

LOANS

Interest and charges—Letter supplementing opinion of
August 26, 1946 to banking commission regarding ch. 115,
Stats. (XXXV Op. Atty. Gen. 302) 113

Lotteries. See Criminal Law.

MARKETING AND TRADE PRACTICES

Retail place of business—Bill 326, A. requiring person who
under franchise or other contract deals at i-etail in mer
chandise in territory including an area of this state to have
a bona fide place of business in such area in this state, if
enacted into law, would be unconstitutional 304

Trading stamps—Sec. 100.15 prohibits theater from giving
certificate with each ticket purchased where such certificate
is redeemable in merchandise at auctions held by the theater 604

Unfair sales act—Gift of item of merchandise by wholesaler
or retailer as defined in 100.30, when such gift is made
contingent upon the purchase of any other item, is pro
hibited 459

MARRIAGE

Divorced persons—Under 245.15 county clerk has power and
duty to determine whether facts in application for license
present any reason why a lawful marriage could not be
entered into. Texas statute prohibiting marriage within
year after divorce has no extx-aterritorial effect and will
not prevent party to Texas divorce from entering into lawful
marriage in Wisconsin before expiration of the year. Such
case does not come within provisions of 245.03 (2) or 245.04
(1) or (2) 71

Venereal diseases—All male applicants for marriage licenses
are required to present certificate pursuant to 245.10 (1)
including those who must also present certificate under
245.11 (4). Certificate issued under 245.11 (4) is valid for
15 days. Clinical and laboratory tests must be used in ex
amination under 245.10 (1) when in the discretion of the
examining physician they are necessary 217

MILEAGE

Coroner—Coroner on a fee basis is entitled to mileage pro
vided by 366.14 notwithstanding the fact that the county
furnishes free transportation in a county owned automobile 242

County veterans' service officer—Salary of county veterans'
service officer may include a mileage allowance. County
board may pass resolution giving increased mileage allow
ance to present county veterans' sei-vice officer as pait of his
salary 328

Shenff—Salary of sheriff and his assistants may include
mileage allowance. Sec. 59.15 (1) prohibits board from pass
ing resolution giving present sheriff new mileage allowance.
Board may pass resolution giving increased mileage allow
ance to present sheriff's assistants a.s paid of their salaries 328
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MINORS Page
Courts, jurisdiction of—Under 48.01 (5) (am) and 48.15 crim

inal courts have jurisdiction of offenders 16 years old con
current with juvenile courts and may commit them to state
prison, reformatory or county jail notwithstanding sec.
48.12 (1). Child under 18 who violates municipal ordinance
must be prosecuted in juvenile court. Under 301.22 justice
court must appoint guardian ad litem for minor charged
with violation of municipal ordinance but failure to do so
does not affect jurisdiction of court to render judgment 416

Legal settlement—Under 49.10 (2) legal settlement of minor
child of divorced parents is that of parent having legal cus
tody, and if such parent has no settlement within this state
the child has none 147

MOTOR CARRIERS

Assignment of contract motor carrier license—Addition of new
general partner to partnership holding license under 194.34
i-equires approval of assignment of the license and payment
of a fee under 194.04. Withdrawal of a general partner re
quires similar approval and payment if the business is to be
carried on beyond the period necessary for winding up 643

Contract motor carrier—Partnership formed for sole purpose
of hauling milk for hire is contract motor carrier within
meaning of 194.01 and subject to provisions of 194.34 not
withstanding its contract of carriage is limited to members
of the partnership 110

Leased vehicles—Provisions of 194.44 (2) do not apply to
"private motor carrier" as defined by 194.01 (14). Sec. 194.44
construed 510

Municipalities; renting of trucks—Municipality renting truck
without driver held to be private motor carrier under 194.01
(5), (11) and (14). Persons furnishing truck and driver for
municipality held to be contract motor carriers 486

MOTOR VEHICLE DEPARTMENT

Radio system—Authority to operate and maintain radio com
munications is not impaired by creation of state department
of budget and accounts and department of state audit pur
suant to ch. 9, Laws 1947 204

Radio system—If Bill 291, S. is enacted into law, authority of
the department to continue system of radio communication
or to construct additions to existing facilities will depend
upon a specific appropriation for that purpose by the legis
lature 240

Safety responsibility act—State treasurer is mere custodian
of security deposits placed with him under 85.09. The form
and amount of the security is determinable by the commis
sioner of motor vehicles. Return of the security is to be
made by treasurer upon authorization by said commissioner.
Application of deposit to payment of judgments is to be
effected through ordinary court processes 4

Motor vehicles. See Automobiles and Motor Vehicles.

MUNICIPAL COURT

Clerk—Duties of clerk of municipal court of city of Oshkosh
and Winnebago county incompatible with those of deputy
sheriff 483
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MUNICIPAL COURT—(Continued) Page
Clerk; compensation—See. 59.15 does not authorize county
board to change compensation of clerk of municipal court
for the city of Oshkosh and the county of Winnebago. Under
sec. 20 (1), ch. 43, Laws 1935, county board may change
annual compensation of clerk but may not deprive him of
clerk's fees granted by sec. 22 of that act 78

Judge; compensation—Art. IV, sec. 26, Wis. Const., does not
apply to increase in fees of municipal judges 312

MUNICIPALITIES

Airports—^Wisconsin cities, towns, villages and counties have
authority under the statutes for 1947 to undertake and carry
out airport projects with federal aid 571

Airports—^Wisconsin cities, villages, towns and counties have
authority under 114.11 to construct and operate airports
acquired subsequent to January 1, 1940. Said units have
authority to issue bonds for airport development 225

Budget—County budget formulated under 65.90 may appro
priate a lump sum for a given department without sub
dividing the amount as to purpose 512

Contracts—County garage buildings may be constructed only
by letting contracts as prescribed in 66.29 440

Contracts—Sec. 59.07 (4) (c) requires that all contracts for
construction, repair, etc. of any public work or building or
for furnishing of supplies or materials by a county be let
by competitive bidding where cost exceeds $1,000, excluding
highway contracts mentioned in said section. That contracts .
are entered into by board of trustees of county institution
would not justify disregarding requirements of 59.07 (4) (c) 229

Housing authorities—^While a housing authority established
under 66.40 would have power to sell surplus or unneeded
property, it is believed that legislature did not intend it to
have general power to develop, housing units for sale rather
than for rental 191

Subdivided lands, contractual restriction on use of—Bill
391, A. would probably be held invalid if enacted into law 260

Trucks, renting of—Municipality renting truck without driver
held to be private motor carrier under 194.01 (5), (11) and
(14). Persons furnishing truck and driver for municipality
held to be contract motor carriers 486

Zoning—^Zoning laws based upon purely aesthetic considera
tions are a deprivation of property without compensation in
violation of the Wisconsin and federal constitutions 406

National forest income. See Counties.

NATIONAL GUARD

Disbandment; armories—^When national guard company is dis
banded its property becomes property of the state under
21.42 (4), and under 21.24 adjutant general is charged with
the care of such property 612

NAVIGABLE WATERS

Logs, rafting of—State has no power to regulate interstate
transportation of legitimate articles of commerce. Has power
to prohibit deposit of bark or other refuse in its outljring
territorial waters 270
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NEGLIGENCE Page
State; liability—Neither state nor board of regents of univer

sity are liable for injuries suffered by persons who climb
the radio towers of WHA without authority. Officers and
agents in charge of station are not liable to trespassers of
mature intelligence and if reasonable safeguards are pro
vided are not liable for injuries to trespassing children 565

NORMAL SCHOOLS

Appropriations and expenditures—Appropriation made by sec.
20.28 (2) (c) to board of normal school regents providing
that use of funds is subject to approval of emergency board,
created by sec. 56, ch. 332, Laws 1947, held valid 334

Sectarian instruction, lease of buildings for—Under 37.02 (1)
state teachers college property may be used for educational
purposes only. Such property is not available to private or
ganizations for religious instruction 522

Old-age assistance. See Public Assistance.

OPTOMETRY

Contact lenses—Fitting of contact lenses involves the prac
tice of optometry and may be done only by a licensed optome
trist or licensed physician or surgeon 314

PARKS

Rural planning—Sec. 27.015 (7) (f) relating to rural plan
ning does not impliedly amend statutes relating to distribu
tion of highway allotments but merely places roads in county
parks under county board police regulation 547

Paupers. See Public Assistance.

PENSIONS

Conservation wardens—Bill 148, A. providing for retroactive
application of subsec. 23.14 (7a) is probably unconstitu
tional 206

Conservation wardens—Ch. 589, Laws 1947, amending 23.14
(7a) is probably unconstitutional 431

State employes—Pensions of state employes received by mem
bers of Grand Army Home must be calculated as income in
determining support payment required by 45.37 (2) (g).
Sec. 42.70 affox-ds no exemption 477

Wisconsin i-etirement fund; policemen; fii-emen—Intei'preta-
tion of chapters 206 and 556, Laws 1947, as they apply to
policemen and fii-emen outside of cities of the first class 489

PERSONNEL, BUREAU OF
Pay rolls, cei-tifxcation of—Director of personnel is required to

deteiinine whether or not persons are "employed" before
issuing certificate pui'suant to 16.27. Employes appearing in
court or before administrative tribunal in matters i-elating
to their employment should not be removed from pay roll on
days they are so occupied 90

Reclassification and pi-omotion—Pei-sonnel director may re-
classify position upon compliance v/ith rules of personnel
board, but if reclassification is upwai-d, incumbent may not
occupy the higher position without compliance with the
statutes and rules i-elating to promotion. Neither realloca-
tion nor promotion can be effected x-etroactively 317
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PLATTING LANDS Page
Approval of state board of health—Subdivision adjoins lake

within meaning of 236.06 (1) (g) when lots and intervening
parcel running to water's edge are commonly sold as a unit 185

Sale of unplatted lands—Sale in one year of more than four
parcels of land each less than one and one-half acres in
extent in an unplatted subdivision violates sec. 236.16 185

PLUMBING

License required—City ordinance which provides that no
plumbing or draiii laying may be done for remuneration ex
cept by a licensed plumber does not conflict with 145.06 (1).
The work must, however, be done under supervision of
licensed master plumber 381

Poor relief. See Public Assistance.

Post-war consti-uction and improvement fund. See Approoria-
tions and Expenditures.

PRISONS AND PRISONERS

Insane—Sec. 51.21 (3) (b), Stats. 1047, does not provide for a
jury trial on the issue of the mental condition of inmates of
central state hospital or Winnebago state hospital 577

Prison labor; good time credit—Prisoner committed to county
jail at hard labor who performs odd jobs around jail and
coui't house is entitled to good time credit of one-fourth of
his sentence under 56.08 (4) whether or not he has de
pendents 249

Prison made goods—Public welfare department may not sell
prison manufactured articles other than those named in
56.06 to such nonprofit organizations as denominational
hospitals and the American Legion 599

PROBATION AND PAROLE

Abandonment—Pei'sons convicted of abandonment not subject
to probation provisions of ch. 57. Sec. 351.30 contains its
own probation provisions, not requiring supervision by pro
bation officer or department of public welfare 423

Insanity; determination by court—Under 357.13 tidal court has
jurisdiction to determine insanity or feeble-mindedness of
person on probation under 57.04. If court commits him to
central state hospital, county of legal settlement is charge
able with part of his maintenance under 51.08 and 51.23 (1) 68

PUBLIC ASSISTANCE

Blind—Sec. 49.53 prohibits public welfare department from
furnishing a list of blind persons to a private agency 409

County administration—Existing salary of county judge can
not be apportioned between judicial functions and admin
istration of public assistance as basis for reimbursement
under 49.51 (3). County paying county judge additional sum
for services in administering public assistance may be re
imbursed for such sum. Juvenile judge may not be assigned
to administration of old-age assistance or blind aid and is
not entitled to added compensation under ch. 584, Laws 1947 444

County administration—Prior to ch. 584, Laws 1947, county
board could not allocate part of county judge's salary to
his duty as administrator of social security aids. Upon being
relieved of such duties judge retains right to entire sala^
notwithstanding attempt by board to make such allocation in
previous resolution : —: ——l..;.: 618
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PUBLIC assistance—(Continued) Page
County home, commitment and admission to—Under 49.15 (1)
person need not be pauper if otherwise qualified to be com-
mitted to county home. Admission under 49.15 (2) is gov
erned by board of trustees and commitment by a court
unnecessary 166

County system—Sec. 49.03 (1) requires affirmative vote of
majority of all members of county board and resolution
passed by mere majority is ineffectual. Subsequent passage
of budget containing appropriation for purposes which were
objects of invalid resolution by majority of all members of
board does not serve to confirm such resolution 342

Dependent children—^Aid need not be denied because applicant
possesses proceeds from sale of homestead when such pro
ceeds are being held for purchase of a home 187

Dependent children—^An agreement providing security for re
imbursement of aid granted for dependent children under
49.19 is unenforceable 187

Dependent children—Juvenile court may not rescind commit
ment of child to school for boys, school for girls, or public
welfare department, after such child has been paroled by
and is under supervision of the department. Court has
authority to rescind commitment to Wisconsin child center
and place child in foster home making him elimble for aid
to dependent children. Juvenile court cannot place depend
ent child in foster home to make child eligible for aid and
at same time turn over custody and control to private wel
fare agency. Court still has authority to commit neglected or
dependent child to Wisconsin child center 626

Dependent children—Term "county agency" as used in 49.19
(1) includes juvenile court as well as county administra
tive agencies, but excludes state and private agencies 366

Dependent children—^Where county board has created county
pension department to administer public aids, said depart
ment is by reason of the definition in 49.51 (5) the agency
referred to by the word "judge" as it appears in 49.16 (6) 53

Indians—Under 49.02 and 49.10 Indian who has legal settle
ment in a town is entitled to relief from said town if other
wise qualified 619

Legal settlement—^Illegitimate child born before September 15,
1945 who has gained legal settlement under 49.02 (3), Stats.
1943, may now under 49.10 (3), Stats. 1945, lose such settle
ment if its mother loses hers 190

Legal settlement—Sec. 49.10 (11) applies only to counties in
which general relief is wholly administered by the county
under 49.03 (1) (a) 621

Old-age assistance—For purposes of distribution under 75.36
of the proceeds of sale of county tax deeded lands, the
amounts of the tax claims and old-age assistance claim are
computed as of the date of the tax deed 120

Old-age assistance—^Under 49.26 (3), Stats. 1947, part time
district attorney may retain fee allowed by court as attorney
for administrator in probating old-age pensioner's estate,
but no district attorney may retain any fee for filing and
prosecuting claim on behalf of county against such estate 469

Old-age assistance—^Under 49.26 (8) county pension director
'may release old-age assistance lien so as to permit use of
proceeds from sale of realty for maintenance of recipient in
county asylum 236
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PUBLIC ASSISTANCE—(Continued) Page
Old-age assistance—^Where tax delinquent lands, subject also
to old-age assistance lien, are deeded to the county, the
county's lien for such ts^es and old-age assistance is merged
in the county's title and interest on the delinquent taxes
ceases to run 297

Poor relief—^Homestead of decedent and proceeds from sale
thereof are not exempt from county's claim against dece
dent's estate for direct relief, but court may refuse to allow
such claim where parent or child of decedent is dependent
on such property for support 143

.  Sick care—County board resolution under 49.03 (1) (b) abol
ishing distinction between county and municipal dependents
as to sick care and directing county welfare department to
administer such assistance cannot deprive county judge of
exclusive right to designate hospital under 142.01 to 142.04.
This does not apply to social security aids under 49.40. Office
of county judge caimot be abolished nor its functions trans
ferred to other agency under 59.15 (2) 438

PUBLIC DEPOSITS

Depository located out of state—^Board of deposits has no
power to approve out of state bank as depository for "pub
lic funds" or approve claim or pay loss under 34.08 (1) for
"public funds" deposited in such bank. Wisconsin "public
depositor" cannot deposit "publiq funds" up to $5,000 in out
of state bank even though that amount is insured by Federal
Deposit Insurance Corporation 181

PUBLIC HEALTH

Cosmetic art—Schools teaching cosmetic art are subject to
provisions of 159.02. Any school meeting such requirements
may offer advanced courses subject to regulation under
159.03. Advanced lectures and demonstrations may be
offered to licensed operators without state board of health
supervision if no representation is made that the same con
stitutes a school of cosmetic art 543^

Cosmetic art—Sec. 159.12 (2) requires that circuit teacher
teaching cosmetology apprentices in theoretical and scien
tific subjects must hold manager's license 380

Mental health program—Under public law 487 of the 79th con
gress, state board of health is proper agency to act as the
"state mental health authority" 40

Plumbing—City ordinance which provides that no plumbing or
drain laying may be done for remuneration except by a
licensed plumber does not conflict with 145.06 (1). The work
must, however, be done under supervision of licensed master
plumber 381

PUBLIC LANDS

Swamp lands—Swamp Land Act of 1850 operated in praesenti,
but does not pass legal title until such lands are surveyed,
selected by fhe state, approved by the secretary of the in
terior and a patent issued, whereupon fee simple title vests
in the state and its equitable title becomes perfect as of the
date of the act. Even though patent has not been issued to
state it may protect its equitable interest in such lands
against trespasser cutting timber by appropriate legal pro
ceedings upon proof that such lands were of swamp and
overflowed character as of the date of the act 346
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PUBLIC OFFICERS Page
Appointment—Town chairman appointed pursuant to 17.25,

but being member of appointing body, holds office de facto
until contrary adjudication 508

Compatibility—Duties of clerk of municipal court of city of
Oshkosh and Winnebago county incompatible with those of
deputy sheriff 483

Delegation of power—County board cannot delegate to supei--
intendent of county asylum power to put in effect program
to fireproof asylum and spend the money appropriated for
such purpose 646

Delegation of power—Opinion of January 4 to Leo Levenick
reconsidered and affirmed. Any arrangements by depai-tment
of veterans affairs to provide medical treatment to veterans
must protect interests of state and its taxpayers. Duty to
protect public interest is a continuing one involving exer
cise of discretion and judgment and cannot be delegated __ 149

Delegation of power—Sees. 45.35 and 45.38 do not authorize
director of department of veterans affairs to employ serv
ices of a private agency on a commission or brokerage basis
for arranging and paying for medical and hospital treat
ment for veterans 3

Delegation of power—Wisconsin state board of accountancy
may not delegate to American Institute of Accountants re
sponsibility of preparing and grading examinations which
would be used by the board in determining qualifications of
candidates for a ceidificate as a certified public accountant 325

Malfeasance—Commissioner of savings and loan associations
may retain his connection with and accept salary as an
officer from an association which is subject to his super
vision, with certain qualifications. By doing so he does not
by that fact standing alone violate 848.28 : 551

Malfeasance—County board member and corporation of which
he is stockholder are not disabled by 348.28 from contracting
with city-county union airport commission created under
114.14 (2) 202

Malfeasance—Member of board of trustees of county institu
tions may sell insurance on county buildings to county when. ,
approval of such contract is vested in county board, without
violating 348.28 404

Malfeasance—Under 348.28 (2), town board member may work
for the town to obtain credit on his taxes not in excess of
$300 in any one year 366

Removal—Chai-ge in a petition for removal under 17.16 that
sheriff made purchases and obtained delivery of automo
biles "by reason of his official position as sheriff of Milwau
kee county," and that he engaged in business as an auto
mobile dealer without a license as required by 218.01, held
not to state a legal cause for removal 336

PUBLIC PRINTING

State—Sec. 35.69 held to prescribe compensation to papers
other than state official paper, for purposes of state notices,
to be same as prescribed for state official paper. Words
"advertising space" mean advertising space used for like
nature 535
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PUBLIC SERVICE COMMISSION Page
Contract motor carrier—Addition of new general partner to

partnership holding license under 194.34 requires approval
of assignment of the license and payment of a fee under
194.04. Withdrawal of a general partner requires similar
approval and payment if the business is to be carried on
beyond the period necessary for winding up 643

PUBLIC WELFARE DEPARTMENT

Blind, disclosure of information concerning—Sec. 49.53 pro
hibits department from furnishing list of blind persons to a
private agency 409

Child welfare agency—Milwaukee county department of public
welfare, created by county ordinance, headed by a dii-ector
and under supervision of county judges, is not qualified for
a license as a "child welfare agency" under sees. 48.35 and
48.36 582

Commitment of children—Under 54.23 (3) and (4) the de
partment has authority to establish reception centers for de
linquent children committed to it by juvenile court. It is the
duty of the sheriff to convey such children to such centers
upon delivery to him of the commitment 609

Commitment of children—Ch. 546, Laws 1947, became effec
tive August 23, 1947, the day after publication, despite sec. 5
which provided that it was to take effect July 1, 1947 465

Feeble-minded—Department is not authorized by 51.12 (6)
to act as a commission in lunacy to make finding of mental
deficiency as to child received at Wisconsin child center,
since 48.20 (1) prohibits admission of such child and re
quires immediate return to committing authority 606

Feeble-minded—Under 51.12 (6) department has authority to
make finding of feeble-mindedness of a child in either Wis
consin school for boys or girls and to commit such child to
one of the colonies and training schools 608

Foster home permits—Department may not license foster homes
located outside the state under 48.38 (2) 603

Foster home permits—Term "related" as used in 48.38 (1) (a)
includes adoption or consanguinity within sixth degree of
kindred computed according to the civil law, with the person
referred to or his or her spouse — 581

Lease of Wisconsin memorial hospital—Sec. 45.25 does not
authorize perpetually renewable lease of Wisconsin memo
rial hospital to federal government 251

Prison made goods—Department may not sell prison manu
factured articles other than those named in 56.06 to such
nonprofit organizations as denominational hospitals and the
American Legion 599

Probation; abandonment—Persons convicted of abandonment
not subject to probation provisions of ch. 57. Sec. 351.30
contains its own probation provisions, not requiring super
vision by probation officer or department of public welfare 423

PURCHASES, BUREAU OF
Lease of office space—The term "contractual sei-vices" as de

fined by 15.54 (4) does not include a lease of office space for
state departments. In leasing such space pursuant to power
granted by 15.64 (1) director is not required to call for com
petitive bids irrespective of the amount of rental called for
by the lease. Sec. 15.60 (1) does not apply 234
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PURCHASES, BUREAU OF—(Continued) Page
Parking space—Bureau of purchases has authority to procure

parking space for state owned automobiles when ready
availability of such automobiles is essential to the perform
ance of the duties of any particular office 75

RECORDING INSTRUMENTS

Affidavits relative to realty title—Instrument acknowledged
before notary public but not subscribed and sworn to is not
entitled to be recox'ded as an affidavit under sec. 235.46 568

REGISTER OF DEEDS

Affidavits relative to realty title—Instrument acknowledged
before notary public but not subscribed and sworn to is not
entitled to be recorded as an affidavit under sec. 235.46 568

Airport protection, plans for—Plans and specifications for pro
tection of an airport filed pursuant to 114.135 (2) need not
be entered in tract index 24

Fees—Register of deeds entering any instrument in a tract
index is entitled to the fee provided in 59.57 (1) (b) 24

RESTAURANTS

Intoxicating liquors—Facts to be considered in determining
whether "principal business" of "Class B" licensee is res
taurant or liquor business within sees. 66.05 (10) (hm) 2,
176.06 (5) and 176.32 155

SALARIES AND WAGES

Clerk of municipal court—Sec. 59.15 does not authorize county
board to change compensation of clerk of municipal court
for the city of Oshkosh and the county of Winnebago. Under
sec. 20 (1), ch. 43, Laws 1935, county board may change
annual compensation of clerk but may not deprive him of
clerk's fees granted by sec. 22 of that act 78

County board—Number of days compensation may be paid
members is limited by 59.03 (2) (f) and this provision can
not be circumvented by having the board meet as a com
mittee of the whole. When so meeting board members are
not entitled to compensation as members of a county board
committee under 59.06 (1) and (2) 587

County institutional employes—County board may fix salaries
of superintendent, visiting physician and subordinate em
ployes of county home and asylum under 59.15 but may not
delegate such authority to trustees and superintendent.
Board may decline to fix such salaries, in which case they
may be fixed by board of trustees under 59.15 (2) (d) 539

County judge—Existing salary of county judge cannot be ap
portioned between judicial functions and administration of
public assistance as basis for reimbursement under 49.51 (3).
County paying county judge additional sum for services in
administering public assistance may be reimbursed for such
sum 444

County judge—Prior to ch. 584, Laws 1947, county board could
not allocate part of county judge's salary to his duty as ad
ministrator of social security aids. Upon being relieved of
such duties judge retains right to entire salary notwith
standing attempt by board to make such allocation in pre
vious resolution 618
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SALARIES AND WAGES—(Continued) Page
County officers—County board may change salary of county

official under 59.15 (1) (c) at any meeting held prior to the
effective date of its repeal. Such action may continue in
effect after the repeal of the enabling act 481

County veterans' service officer—Salary of county veterans'
service officer may include a mileage allowance. County
board may pass resolution giving increased mileage allow
ance to present county veterans' service officer as part of
his salary 328

Juvenile judge—Juvenile judge may not be assigned to ad
ministration of old-age assistance or blind aid, and is not
entitled to added compensation under ch. 584, Laws 1947 — 444

Lieutenant governor—^Lieutenant governor, upon assuming
duties of acting governor, is entitled to retain compensation
theretofore paid in advance on account of compensation pro
vided for lieutenant governor while serving as president of
senate 176

Municipal judge—^Art. IV, sec. 26, Wis. Const., does not apply
to increase in fees of municipal judges 312

Sheriff—Salary of sheriff and his assistants may include mile
age allowance. Sec. 59.15 (1) prohibits board from passing
resolution giving present sheriff new mileage allowance.
Board may pass resolution to reimburse present sheriff for
out-of-pocket expenses. If board resolution fixing salary of
sheriff in lieu of fees does not reserve any fees to him, he is
not entitled to the fees or special compensation provided for
by 51.06 (2), 53.04 (1), 59.28 (27) or 59.59 for performing
duties enumerated in said sections. Board may pass resolu
tion giving increased mileage allowance to present sheriff's
assistonts as part of their salaries 328

State employes—^Director of personnel is required to determine
whether or not persons are "employed" before issuing cer
tificate pursuant to 16.27. Employes appearing in court or
before administrative tribunal in matters relating to their
employment should not be removed from pay roll on days
they are so occupied 90

State employes—Statute authorizing temporary salary in
creases cannot operate retroactively by reason of art. IV,
sec. 26, Wis. Const. 107

SAVINGS AND LOAN ASSOCIATIONS
Commissioner of—Administrative officer by retaining copnec-

tion with and accepting salary from a person, firm or cor
poration under his supervision does not by that fact alone
violate 348.28 551

Commissioner of—^Immunity granted by sec. 220.065 does not
inure to the benefit of the commissioner of savings and loan
associations 551

Commissioner of—May retain his connection with and accept
salary as an officer from an association which is subject to
his supervision, with certain qualifications 551

Commissioner of—^When performing duties which are quasi-
judicial in nature commissioner will not be liable in dam
ages to others for mistakes if he exercises honest judgment
in performing acts within his jurisdiction and if he does
not unjustifiably invade private property rights so person
injured has no other remedy. When he acts in a ministerial
capacity such protection does not exist 551
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SAVINGS AND LOAN ASSOCIATIONS—(Continued) Page
Examiner of—Employe of savings and loan association de

partment, who is officer, employe or stockholder of an asso
ciation in a certain county, is not prohibited from examining
other associations located in same county 551

Dividends on matured stock—Local associations not author
ized under existing statutes to pay dividends on installment
shares which mature between dividend paying periods. The
change in the law effected by change in 215.13 made by ch.
320, Laws 1941, applies to installment shares subscribed for
or issued prior to enactment of said ch. 320 when said shares
mature after effective date of said chapter 157

Redemption or repurchase of shares—No fee or charge can be
imposed when member of association withdraws funds either
by redemption or repurchase other than that mentioned in
the definition of participation value contained in 215.08 (1) 551

Stock certificates—Practice of inserting the words "statutory
limit" in certificate of installment stock to indicate number
of shares owned and total dollar amount represented is
legally objectionable 623

SCHOOLS AND SCHOOL DISTRICTS

Common, tax for support of—The words "previous school year"
in 59.075 (1) refer to school year ending in the spring or
summer immediately before the November meeting of the
county board. No specific date fixed by statute by which
certificate of superintendent of schools referred to in 59.075
(2) must be made and delivered. Should be made and deliv
ered as soon as possible before November meeting of county
board 26

County normals; insurance—Joint county rural normal school
board is without authority to insure school property in state
insui'ance fund. The interest of each county in the property
is only insurable in said fund the same as other property
of such county 258

County school committee—Membei-s of county school com
mittee provided for by 40.303 (1) who must be residents of
incorporated cities or villages may come from city with city
superintendent of schools. Education committee of county
board must nominate same number of candidates to the
county school committee as are to be elected. Board members
may nominate additional candidates from the floor 385

County superintendent of schools—Sec. 39.01 (5) disqualifies
members of county board who come from cities having city
superintendent of schools from voting on resolution fixing
location of office of county superintendent of schools under
59.14 (1) 45

High school—Amendment to 40.64 (1) made by ch. 62, Laws
1947, applies where proceedings for the establishment of
union free high school district were commenced but not com
pleted prior to effective date of said act 467

High school tuition tax—Under ch. 573, Laws 1947, town is
not entitled to credit against amounts due for high school
tuition tax if it neither lies within a high school district
established as such pursuant to statute nor operates a high
school established as such in a manner recognized by
statute 559
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page
Public utility tax receipts—Amendment of 76.28 (3) by ch.
237, Laws 1947, does not limit effect of provision added by
eh. 516, Laws 1939, but the later amendment applies only to
cases where part of the municipalities in a joint school dis
trict would otheiwise be required to make apportionment
and some would not 566

Safety patrols—School safety patrols may use flags to direct
children crossing highways and to warn trafflc 103

Supervising teacher—Supervising teachers mentioned in 39.14
are county and not state employes 389

Tax; state institution farms—"Agricultural land" as used in
70.117 includes improvements on the land. Land owned by
state used exclusively for buildings and grounds of the state
institutions under supervision of public welfare department,
is not subject to tax levied for school purposes as provided
by 70.117 82

Vocational schools. See Vocational and Adult Education,

SECURITIES LAW

Contract for sale of fur-bearing animal—Contract and accom
panying documents which contemplate sale, identification and
delivery of chinchillas and offspring, temporary ranching of
chinchillas by seller but no profit sharing between seller and
purchaser, do not constitute an interest in any profits or an
investment contract under 189.02 (1) 351

SHERIFFS

Commitment of children—Under 54.23 (3) and (4) public wel
fare department has authority to establish reception centers
for delinquent children committed to it by the juvenile court.
It is the duty of the sheriff to convey such children to such
centers upon delivery to him of the commitment 609

Compensation—Salary of sheriff and his assistants may in
clude mileage allowance. Sec. 59.15 (1) prohibits board
from passing resolution giving present sheriff new mileage
allowance. Board may pass resolution to reimburse present
sheriff for out-of-pocket expenses. If board resolution fixing
salary of the sheriff in lieu of fees does not reserve any fees
to him, he is not entitled to the fees or special compensation
provided for by 51.06 (2), 53.04 (1), 59.28 (27) or 59.29
for performing duties enumerated in said sections. Board
may pass resolution giving increased mileage allowance to
present sheriff's assistants as part of their salaries 328

Deputy sheriff—Duties of clerk of municipal court of city of
Oshkosh and Winnebago county incompatible with those of
deputy sheriff 483

Removal—Charge in a petition for removal under 17.16 that
sheriff made purchases and obtained delivery of automobiles
"by reason of his official position as sheriff of Milwaukee
County," and that he engaged in business as an automobile
dealer without a license as required by 218.01, held not to
state a legal cause for removal 336

Traffic division—Traffic division of sheriff's department can be
established only in connection with ordinance placing depu
ties under civil service 174
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SHOWMEN Page
License—Under 129.14, showman's license not required for
penny arcade but is required for wild life exhibit where no
admission fee charged but collection taken at exit of ex
hibit. Showman's license may not be transferred from one
kind of amusement ride to another even if both owned by
same person. Ch. 259, Laws 1947, does not apply to licenses
grant^ under 129.14 435

Silent Cross Memorial Highway. See Highways and Bridges.

SOLDIERS, SAILORS AND MARINES
County veterans' service officer—Salary of county veterans'
service officer may include a mileage allowance. County board
may pass resolution giving increased mileage allowance to
present county veterans' service officer as part of his salary 328
Grand Army Home—Ch. 347, Laws 1931, does not exempt
members admitted prior to 1931 from payment of appro
priate portion of their income for maintenance as provided
by 45.37 {2) (g) 473

Grand Army Home—Control and management is vested in
director of department of veterans affairs as statutory ad
ministrator, subject to the poAver of approval of the board of
managers of the Home. Board of managers is a policy form
ing body, advisory in nature. Files of the Home transferred
by adjutant general to the director as new administrator
are properly in his possession. Budget estimates for the
Home should be prepared by the department of veterans
affairs 16

Grand Army Home—Is state charitable institution and en
titled to benefits under 20.49 (5a) providing for improve
ments and maintenance of institution roads 358

Grand Army Home—Pensions of state employes received by
members must be calculated as income in determining sup
port payment required by 45.37 (2) (g). Sec. 42.70 affords
no exemption 477

Grand Army Home—Under 45.37 (2) (d) eligibility of mother
of World War veteran for admission to Grand Army Home
is dependent upon eligibility of veteran and is fui-ther con
ditioned on her being a widow 524

Legal settlement—Person who came to city primarily for pur
pose of attending school but who made his home there and
remained there for more than a year after his majority
and while completely self-supporting, established legal set
tlement in such city which he did not lose by going into the
army in which he served for about three years 125

Medical service—Opinion of Januaiy 4 to Leo Levenick recon
sidered and affirmed. Any arrangements by department of
veterans affairs to provide medical treatment to veterans
must protect interests of state and its taxpayers. Duty to
protect public interest is a continuing one involving exer
cise of discretion and judgment and cannot be delegated 149

Medical service—Sees. 45.35 and 45.38 do not authorize direc
tor of department of veterans affairs to employ services of
a private agency on a commission or brokerage basis for
ai-ranging and paying for medical and hospital treatment
for veterans 3

Veterans housing authority—Expenditure of public funds for
veterans' housing is for public purpose and valid under the
constitution. Art. VIII, sec. 10 does not prohibit expenditure
of funds to encourage the development of housing by others 528
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SOLDIERS, SAILORS AND MARINES^(Continued) Page
Wisconsin memorial hospital—Sec. 45.25 does not authorize

perpetually renewable lease of hospital to federal govern
ment 251

STATE

Copyrights—^Where state board not having power to sue or
be sued desires to procure copyright of works of its em
ployes it is recommended that the copyright be issued in the
name of the state in its sovereign capacity. Other procedure
prescribed respecting avoidance of infringement 356

Employes—Employes appearing in court or before admin
istrative tribunal in matters relating to their employment
should not be removed from pay roll on days they are so
occupied 90

Employes—Statute authorizing temporary salary increases
cannot operate retroactively by reason of art. IV, sec. 26,
Wis. Const. 107

Interstate commerce; rafting pulpwood—State has no power to
regulate interstate transportation of legitimate articles of
commerce. Has power to prohibit deposit of bark or other
refuse in its outlying territorial waters 270

Negligence; liability—^Neither state nor board of regents of
university is liable for injuries suffered by persons who climb
the radio towers of WHA without authority. Officers and
agents in charge of station are not liable to trespassers of
mature intelligence and if reasonable safeguards are pro
vided are not liable for injuries to trespassing children 565

Parks—State may purchase and develop parks, dams, and
artificial impoundments under art. XI, sec. 3a, Wis. Const.
without violating art. VIII, sec. 10 264

Printing—Sec. 35.69 held to prescribe compensation to papers
other than state official paper, for purposes of state notices,
to be same as prescribed for state official paper. Words "ad
vertising space" mean advertising space used for like nature 535

Rent control—Sec. 234.26, Stats. 1947, is not applicable tQ
properties of university of Wisconsin 433

STATE TREASURER

Accounts—Sec. 14.42 (6) requires that state treasurer keep a
cash book containing a detailed account of all money received
and disbursed. No categorical answer can be given to what
constitutes a detailed account 575

Income tax collections, investment of—Income tax collections
may be invested in appropriate securities the same as other
state funds 298

Motor vehicle safety responsibility act—State treasurer is
mere custodian of security deposits placed with him under
85.09. The form and amount of the security is determinable
by the commissioner of motor vehicles. Return of the secu
rity is to be made by treasurer upon authorization by said
commissioner. Application of deposit to payment of judg
ments is to be effected through ordinary court processes 4

Reports—State treasurer has no duty to issue printed monthly
report showing condition of the state treasury at the end of
each month 542
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STATE TREASURER—(Continued) Page
Safekeeping receipts—Safekeeping receipts for U. S. treasury

securities purchased by the state annuity and investment
board but left on deposit with federal resei-ve bank, which
receipts are delivered to the state treasurer under 14.42 (17)
and 42.24, should run to the state annuity and investment
board and bear upon their face the name of the fund to
which the securities described in the receipt belong 504

STATUTES

Construction—Provision in 71.18 (4) for deduction of claim
for ovei'payment of income tax distribution in the appor
tionment next following the allowance thereof is directory
only and deduction may be made in subsequent apportion
ment : 246

Construction—Sec. 3, ch. 518, Laws 1947, directs highway com
mission to make certain additions to the state trunk system
and this should be done with reasonable promptness. While
ch. 518 was not published until August 9, 1947, it is appli
cable to distribution of revenues for the fiscal year ending
June 30, 1947 532

Repealing act—County board may change salary of county offi
cial under 59.15 (1) (c) at any meeting held prior to the
effective date of its repeal. Such action may continue in effect
after the repeal of the enabling act 481

Swamp lands. See Public Lands.

TAXATION

Airports; exemption—Wisconsin and Minnesota statutes com
pared and held to permit granting reciprocal tax exemption
to city of Red Wing, Minnesota, on land owned by city in
Wisconsin and acquired for airport purposes 392

Income tax—Income tax collections may be invested in appro
priate securities the same as other state funds. The provi
sions of 71.10 (4m) (a) do not preclude such handling of
said funds 298

Income tax apportionment—Provision in 71.18 (4) for deduc
tion of claim for overpayment of income tax distribution in
the apportionment next following the allowance thereof is
directory only and deduction may be made in subsequent
apportionment 246

Motor fuel tax—Computation of time at which claims for re
fund must be filed, in view of change to 6 months in the
time prescribed by 78.14 (2) for filing such claims made by
ch. 321, Laws 1947. Change applies only to claims upon
purchases made on and after June 28, 1947 i 301

Motor fuel tax—Filing fraudulent claim for refund of tax is
a violation of 78.27 (d) although the fraud is discovered
and no money paid on such claim 425

Public utilities—Amendment of 76.28 (8) by ch. 237, Laws
1947, does not limit effect of provision added by ch. 516,
Laws 1939, but the later amendment applies only to cases
where part of the municipalities in a joint school district
would otherwise be requii'ed to make apportionment and
some would not 566
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TAXATION—(Continued) Page
Schools, common—The words "previous school year" in 59.075
(1) refer to school year ending in the spring or summer
immediately before the November meeting of the county
board. No specific date fixed by statute by which certificate
of superintendent of schools referred to in 59.075 (2) must
be made and delivered. Should be made and delivered as
soon as possible before November meeting of county board 26

Schools; high school tuition tax—Under Oh. 573, Laws 1947,
town is not entitled to credit against amounts due for high
school tuition tax if it neither lies within a high school dis
trict established as such pursuant to statute nor operates a
high school established as such in a manner recognized by
statute 559

Schools; state institution farms—"Agricultural land" as used
in 70.117 includes improvements on the land. Land owned
by state used exclusively for buildings and grounds of the
state institutions under supei-vision of public welfare de
partment, is not subject to tax levied for school purposes
as provided by 70.117 82

Tax deed, notice of application for—Tax deed taken upon
notice of application which omits statement required by
75.12 that the amount for which land was sold bears interest
as provided by law is invalid 128

Tax deed; old-age assistance lien—For purposes of distribu
tion under 75.36 of the proceeds of sale of county tax deeded
lands, the amounts of the tax claims and old-age assistance
claim are computed as of the date of the tax deed 120

Tax deed; old-age assistance lien—Where tax delinquent lands,
also subject to old-age assistance lien, are deeded to county,
the county's lien for such taxes and old-age assistance is
merged in the county's title and interest on the delinquent
taxes ceases to run 297

Tax receipts; distribution statement—Under 74.08 (1) state
ment must give proportion for each of five kinds of taxes,
namely, state, county, local, school, and other taxes, and do
so separately, notwithstanding 70.65 (2) specifies only
"state, county and local taxes" 131

Tax sales; appraisals—Persons to make appraisal to be pub
lished under ch. 490, Laws 1947, should be appointed by
county board. Unless the appraisal is made the duty of a
committee as provided in 59.06, county board may not ap
point any of its members as appraisers 454

Tax sales; special assessments—When county in 1947 sells
land upon which it took tax deed in 1944 on 1939 general
tax certificates, the tax certificates issued to county in 1939
to 1944 upon special assessment returned in trust are exist
ing enforceable liens under 75.20 which the county must pay
to free the land therefrom 281

Teachex's Colleges. See Normal Schools.

TOWNS

Boax'd member—Under 348.28 (2) town board member may
work for the town to obtain credit on his taxes not in excess
of $300 in any one year 366

Bridge—Town not authorized to contribute to cost of con-
sti'uction of bridge on county trunk highway other than as
pi'ovid^ by 83.03 (2) 409
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TOWNS—(Continued) Page
Chairman—Town chairman appointed pursuant to 17.25, but

being member of appointing body, holds office de facto until
contrary adjudication 508

Supervisors—^Under 60.20 and 61.21 supervisors elected from
villages and towns take office as soon as they have qualified
after their election and their defeated predecessors cannot
act in any official capacity on the county board subsequent
thereto 323

Trade practices. See'Marketing and Trade Practices.

UNIVERSITY

Radio station—^Neither state nor board of regents is liable for
injuries suffered by persons who climb the radio towers of
WHA without authority. Officers and agents in charge of
station are not liable to trespassers of mature intelligence
and if reasonable safeguards are provided are not liable for
injuries to trespassing children 565

Rent control—Sec. 234.26, Stats. 1947, is not applicable to
properties of university 433

Veterans. See Soldiers, Sailors and Marines.

VETERANS AFFAIRS, DEPARTMENT OF
Grand Army Home for Veterans—Control and management is

vested in director of department of veterans affairs as statu
tory administrator, subject to the power of approval of the
board of managers of the Home. Board of managers is a
policy forming body, advisory in nature. Files of the Home
transferred by adjutant general to the director as new ad
ministrator are properly in his possession. Budget estimates
for the Home should be prepared by the department of vet
erans affairs 16

Medical service for veterans—Opinion of January 4 to Leo
Levenick reconsidered and affirmed. Any arrangements by
department of veterans affairs to provide medical treat
ment to veterans must protect interests of state and its tax
payers. Duty to protect public interest is a continuing one
involving exercise of discretion and judgment and cannot
be delegated i 149

Medical service for veterans—Sees. 45.35 and 45.38 do not
authorize director of department of veterans affairs to em
ploy services of a private agency on a commission or broker
age basis for arranging and paying for medical and hospital
treatment for veterans 3

VILLAGES

Bond issues; airports—Since amendment of 67.05 (5) by ch.
330, Laws 1947, villages have authority to issue bonds for
airport purposes without a vote of the electors 313

Supervisors—Under 60.20 and 61.21 supervisors elected from
villages and towns take office as soon as they have qualified
after their election and their defeated predecessors cannot
act in any official capacity on the county board subsequent
thereto ; 323

VITAL STATISTICS
Rules by state board of health—Board does not have power
to make rule prohibiting distribution of information shown
on registrations of births and deaths, except to the extent
that such rule might be made applicable to state and local
registrars in performance of their duties if it affects efficient
administration 633
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VOCATIONAL AND ADULT EDUCATION Page
Admission requirements—Under 41.18 and 40.70 unemployed

persons under 16 who have not completed equivalent of 8th
grade are not entitled to vocational school privileges under
41.18 (1). Those between 16 and 18 are entitled to such
privileges even though not employed and without such grade
school education 160

Appropriations and Expenditures—Under 20.33 (8) (a)
equipment purchased by state board with federal aid for
food production war training program may be transferred
to local schools 190

State board; copyrights—Where state board not having power
to sue or be sued desires to procure copyright of works of
its employes, it is recommended that the copyright be issued
in the name of the state in its sovereign capacity. Procedure
prescribed respecting avoidance of infringement 356

WAR

Duration—President's proclamation on December 31, 1946 ter
minated state of hostilities but not state of war. Such proc
lamation does not constitute the end of "duration of the
present war" as used in 158.12 (2) (a). War will end only
when formally terminated by ratification of a treaty of peace
or by act of congress or by executive proclamation 154

WEIGHTS AND MEASURES

Distance—Highways must be made dust-free under 86.08 (1)
at all points within 400 feet of any part of dairy plant. To
do this it may be necessary to measure the 400 feet from one
or more parts of the plant 432

Distance—The words "within three miles" as used in 221.255
(1) mean three miles as measured over the ordinary usual
and shortest route of public travel between the points in
volved and not as the crow flies 104

Wisconsin Memorial Hospital. See Soldiers, Sailors and Marines.

WORDS AND PHRASES

Contract motor carrier—Partnership formed for sole purpose
of hauling milk for hire is contract motor carrier within
meaning of 194.01 and subject to provisions of 194.34 not
withstanding its contract of carriage is limited to members
of the partnership 110

Contractual services—As defined by 15.54 (4) does not in
clude a lease of office space for state departments 234

Contractual services—Contract for storage of automobile in a
parking lot or otherwise does not come \vithin the class of
contractual services 75

Duration of war—President's proclamation on December 31,
1946 terminated state of hostilities but not state of war.
Such proclamation does not constitute the end of "duration
of the pi-esent war" as used in 158.12 (2) (a). War will end
only when formally terminated by ratification of a treaty of
peace or by act of congress or by executive proclamation 154

Fraud—Filing fraudulent claim for refund of motor fuel tax is
violation of 78.27 (d) although the fraud is discovered and
no money paid on such claim 425

Motor cycle—Three-wheel motor propelled vehicle for sidewalk
use held a motor cycle as defimed by 85.10 (4) 391
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WORDS AND PHRASES—(Continued) Page
Owner—One acquh'ing warranty deed to residence property by
payment of full purchase price, using his own monies in an
amount less than 20% thereof and the balance out of pro
ceeds of first mortgage loan by disinterested third party, is
an owner within the provisions of 234.26 (2) (e) 448

Principal business—Facts to be considered in determining
whether "principal business" of "Class B" licensee is res
taurant or liquor business within sees. 66.05 (10) (hm) 2,
176.06 (5) and 176.32 155

Private guard—Merchant patrol agency contracting for
monthly fee to inspect premises between certain hours of the
night is "private guard" within meaning of 175.07 164

Public institution—When county home is leased to private in
dividual the home loses its character as a "public institution"
as that term is used in sec. 49.2.3 or 42 USCA §303 (a) 515

Security—Contract and accompanying documents which con
template sale, identification and delivery of chinchillas and
offspring, temporary ranching of chinchillas by seller but no
profit sharing between seller and purchaser, do not consti
tute an interest in any profits or an investment contract
under 189.02 (1) 351

Time—Computation of time at which claims for refund of
motor fuel tax must be filed, in view of change to 6 months
in the time prescribed by 78.14 (2) for filing such claims
made by ch. 321, Laws 1947. Change applies only to claims
upon purchases made on and after June 28, 1947 301

ZONING

Aesthetic considerations—Zoning laws based upon purely
aesthetic considerations are a deprivation of property with
out compensation in violation of the Wisconsin and federal
constitutions and are invalid 406

Cities—Zoning restriction adopted under 62.23 (7) (d) is not
a charter ordinance. It may be enacted by majority vote
unless the city council has adopted a rule to the contrary or
unless a petition is filed by property owners as described in
the statute 519

Counties—Portion of 59.97 (3) providing that an amendment
to a zoning law "shall not be passed except by a three-
fourths vote of the county board" means a three-fourths vote
of members present at the meeting assuming the existence
of a quorum, and not a three-fourths vote of the entire
elected membership 10


