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Fish and Game—Claim for Deer Damage—Courts—
County Judge—Authority of circuit judge under section
29.596 (2) (b), Wis. Stats., to try deer damage claims may
not be exercised by a judge of a county court having circuit

court jurisdiction.

January 5, 1946.
E. J. Vanderwall, Director,

Conservation Department.

You have inquired whether the judge of the Door county
court which has concurrent jurisdiction with the circuit
court within certain limits may try deer damage claims
arising under sec. 29.596 (2) (b), reading in part as

follows:

"In all cases where the commission and the claimant can
not agree upon the amount of the damage sustained, the
commission shall upon not less than ten days' notice in
writing, exclusive of Sundays and holidays, to such claim
ant, apply to the judge of the circuit court of the county
wherein the claimant resides to hear, try and determine all
issues raised in said matter."

The answer is "No." You will note that these claims are

not triable by the circuit court but by the judge of the
circuit court. A statute which gives a county court circuit
court jurisdiction does not give the judge of the county
court the powers which are not conferred upon the circuit
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court but upon the judge of the circuit court. The case of
Breckheimer vs. Dane County, 209 Wis. 131, illustrates this
principle. In that case the statute in question conferred

on the county judge (not the county court) the authority
to appraise damages in highway condemnation proceedings

under sees. 83.07 and 83.08, Stats. The supreme court held
that the authority of the judge being purely statutory was
limited to that conferred by these sections and that it was
improper for the county court to enter a judgment in these
condemnation awards or to substitute an award by arbi

trators for the county judge's hearing and determination.

We find nothing in ch. 237, Laws 1945, under which the
present county court of Door county was created, which
in any way indicates that the judge of that court shall ex

ercise the special statutory powers of a circuit judge as
distinguished from those of a circuit court generally.

Section 5 (1) of ch. 237 provides:

"The said county court shall have and exercise jurisdic
tion concurrent with and equal to the jurisdiction of the
circuit court in said county in all civil actions, suits and
proceedings, either in law or in equity, of every kind and
nature, and in all special proceedings of every kind and
nature, except in actions where the debt or balance due or
damages or relief claimed in the complaint exceed the sum
of $25,000."

Section 33 reads in part as follows:

"So far as applicable and not inconsistent with this act the
laws of this state now or hereafter in effect, including the
rules of the supreme court, relative to circuit courts and
actions, proceedings, procedure, practice, process, plead
ings, trials and judgments therein, shall apply to the cir
cuit court branch of said county court and to actions, pro
ceedings, procedure, practice, process, pleadings, trials and
judgments therein. * * *"

It is clear that the legislature was talking about courts
and not judges in these provisions. You are therefore ad
vised that deer damage claims under section 29.596 (2) (b)
may be heard only by a circuit judge and not by the judge
of a county court having circuit court jurisdiction.
WHR
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R e si d en c e—Soldiers, Sailors and Marines—Normal
Schools—Tuition Fees—Under sec. 37.11 (8), Stats., non
resident tuition is not chargeable in the case of a Wiscon
sin woman who has married a soldier who was formerly a
resident of another state but who while stationed in Wis

consin and prior to the marriage furnished evidence of an

intention to permanently locate in Wisconsin and who af
ter the marriage resided with his wife in Wisconsin. Un
der the circumstances stated his subsequent removal to
camps outside Wisconsin for short periods of time prior
to overseas service does not result in the loss of his Wis

consin residence or that of his wife who accompanied him
until he was sent overseas.

January 11, 1946.

W. R. Davies, President,
State Teachers College,

Eau Claire, Wisconsin.

You have asked for our assistance in determining the
tuition status of a married woman attending the Eau Claire
state teachers college. From the facts stated in your letter
and from facts given us at a conference with members of
the attorney general's staff it appears that the young lady
in question has lived in Eau Claire for many years with her
parents and while still a minor she married an army air
force lieutenant whose home was in Alabama but who at

the time of the marriage was stationed at the Eau Claire
state teachers college in charge of an air crew detachment.
For a time subsequent to the marriage the couple lived in
Eau Claire, following which the lieutenant was stationed
at several camps in this country. His wife went with him
until he was sent overseas when she returned to her home

in Eau Claire where she has since resided. She is now over

21 years of age.

During the time the lieutenant was stationed in Eau
Claire he made the definite statement on different occasions

to various persons, including the president of the college
and dean of men, that he intended to locate in Wisconsin
after the war. These statements were all made prior to
the time any question was raised as to nonresident tuition
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being chargeable to his wife who is now enrolled at the
Eau Claire state teachers college. We also understand that
he has stated Eau Claire to be his residence in various

papers he has filled out for the army since the marriage
and in a power of attorney which he executed while sta
tioned in New Guinea.

With reference to tuition at state teachers colleges, sec.

37.11 (8), Stats., so far as material here provides:

* * Any adult student who shall have been a resi
dent of the state for one year or any minor student whose
parents have been bona fide residents of this state for one
year shall, while he continues a resident of the state, be
entitled to exemption from fees for tuition but not from
incidental fees in the normal school except that the board
may admit nonresidents to summer schools on the same
basis as residents. So far as applicable the provisions of
section 6.51 shall be used in determining such residence."

The student in question would qualify as a resident stu
dent under the clause "any adult student who" shall have
been a resident of the state for one year or any minor stu

dent whose parents have been bona fide residents of this
state for one*year" unless her marriage has altered her
status as to residence.

The provisions of sec. 6.51 are to be used in determining
residence for the purposes of sec. 37.11 (8) so far as
applicable.

Among other things sec. 6.51 provides:

"(1) As prescribed in the constitution, no person shall
be deemed to have lost his residence in this state by reason
of his absence on business of the United States or this state;
and no soldier, seaman or marine in the army or navy of
the United States shall be deemed a resident of this state
in consequence of being stationed within the same.
"(2) That place shall be considered and held to be the

residence of a person in which his habitation is fixed, with
out any present intention of removing therefrom, and to
which, whenever he is absent, he has the intention of
returning.

"(3) A person shall not be considered or held to have
lost his residence who shall leave his home and go into an
other state or county, town or ward of this state for tem
porary purposes merely, with an intention of returning.
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"(7) The place where a married man's family resides
shall generally be considered and held to be his residence;
but if it is a place of temporary establishment for his fam
ily, or for transient objects, it shall be otherwise."

Again, except for the marriage it would be clear that
Wisconsin is the place of residence in this case under sub
sections (2) and (3) since so far as this student has any
habitation it is fixed in Eau Claire. She presumably has
no present intention of removing therefrom and that is the
place to which she returns when temporarily absent as on
the occasions when she was with her husband temporarily
at army camps in this country before he went overseas.

Subsection (1) ordinarily results in no residence being
acquired by military personnel stationed in Wisconsin.
However, this does not mean that such persons cannot ac
quire residence here if they have the intention of remain
ing in the state and set up homes for their families in this
state. The constitutional provision referred to in sec. 6.51
(1) is art. Ill, sec. 5 of the Wisconsin constitution which

provides that no soldier, seaman or marine in the army or
navy of the United States shall be deemed a resident of
this state in consequence of being stationed within the same.

There are no Wisconsin cases involving this particular
constitutional provision, but there appears to be no valid
reason why the soldier husband could not acquire his wife's
residence in Wisconsin if he so desired. Constitutional and
statutory regulations providing that no person shall be
deemed to have gained or lost a residence by reason of his
presence or absence while employed in public service, do
not prevent the acquisition of a voting residence in the
district in which he is employed. 29 C. J. S. 49; Matter of
Cunningham, 91 N. Y. S. 974 (Incidentally this case in
volved a soldier). However in order to show a change of
residence where such a constitutional provision prevails he
must present some evidence other than his mere attendance

at his place of employment. In re Geis, 293 N. Y. S. 577.

In the present instance there was more than mere at

tendance at the place of employment to evidence a change
in residence. There were the statements made to both the

president and the dean of men that he intended to make his
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home in Wisconsin, as well as the designation of Wiscon
sin as his residence in the army records and legal papers.
There is the additional fact that he married a Wisconsin

girl and resided with her in Wisconsin as distinguished
from the situation where a soldier is quartered at a mil
itary post. As a matter of fact he did about everything he
could have done to establish a Wisconsin residence under

the circumstances.

Sec. 6.51 (7) above quoted provides that the place where
a married man's family resides shall generally be consid
ered and held to be his residence, although if it is a place
of temporary establishment or transient objects it shall be
otherwise. Such evidence as is available indicates a definite

determination upon the part of the soldier husband to make
his home permanently in Wisconsin when discharged from
the service and there is no evidence whatsoever of any in
tention on his part or on the part of his wife to return to

his former home in Alabama. Therefore applying the rule
that statutes such as sec. 6.51 regulating the right of fran
chise, should, where possible, be construed to insure rather
than defeat the exercise of that right (Manning v. Young,
210 Wis. 588) there would appear to be no valid reason
for depriving the wife of her Wisconsin residence where
she has always lived or to hold that she has become a res
ident of Alabama where she has never resided and never

intends to reside.

It is to be noted in deteiTnining that the husband acquired
a Wisconsin residence there is involved neither of the con

siderations which have influenced some of the courts in

deciding adversely to the acquisition of residence in cer

tain cases and which undoubtedly were in the minds of
the framers of the above-mentioned constitutional and stat

utory provisions. For instance, the Eau Claire state teach

ers college is entirely within Wisconsin jurisdiction, where
as most permanent military reservations and veterans'
hospitals have acquired the status of federal territories.
Hence the courts have held that persons having no other
qualifications as residents than residence on such territory
are not state residents and have no right to vote as such.
In re Highlands, 22 N. Y. S. 137; Sinks v. Reese, 19 Ohio
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St. 306, 2 Am. R. 397. One who resides on a military reser
vation may vote if he is otherwise enfranchised. Applica
tion for Removal of Voters' Names, 231 N. Y. S. 396. The
other consideration that it is undesirable to have a large
group of uninterested voters in a position to influence lo
cal elections would scarcely be pertinent in the present in
stance. The principle back of the requirements of sec. 37.11
(8) is that state teachers colleges are public educational
institutions, created, maintained and supported by the tax
payers of the state for the education primarily of the res
idents of the state, and that it is but fair that those who
enter from out of the state or who establish a residence

within the state for the puiT)ose of attending school should
be required to contribute something toward the cost of
maintaining the school. See XVIII Op. Atty. Gen. 199, 200.

Thus upon the facts stated it is concluded that the hus
band acquired a Wisconsin residence, and it follows that
the wife has never lost her residence here. The situation
is quite distinguishable from the cases discussed in XVII
Op. Atty. Gen. 489.

Granting the husband's Wisconsin residence at the time
of the marriage and that the wife's status as a Wisconsin

resident was not affected thereby, the question still remains
as to whether they subsequently lost such residence. The
answer is "No." The husband was subsequently stationed
at various camps about the country and his wife accom
panied him. Under the constitutional and statutory pro
visions pertaining to residence of persons in military ser
vice discussed above, the husband's Wisconsin residence,
once acquired, and that of his wife, were preserved. Since
sec. 6.51 (3) provides that a person shall not be consid
ered or held to have lost his residence who has left his home
and goes into another state for temporary purposes merely
with the intention of returning, his residence once estab
lished is retained until clearly abandoned. See Will of
Eaton, 186 Wis. 124. It is evident here that the Wiscon
sin residence has not been abandoned, and you are there
fore advised that nonresident tuition is not chargeable in
this instance under sec. 37.11 (8).
WHR
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Cities—Pensions—Municipal Retirement System—Police
Pension Fund—Regular policeman who contributed to Wis
consin municipal retirement fund while serving as proba
tionary policeman is not entitled to separation benefit un
der 66.90 (15) because he is still in the service of the
municipality.

Contributions to municipal retirement fund made by pro
bationary policeman should be refunded to him because he
was a member of the police department and should have
been included in the police pension fund under 62.13 (9)
and excluded from Wisconsin municipal retirement fund
under 66.90 (3) (e) 2.

January 11, 1946.

Frederick N. MacMillin,

Executive Director,
Wisconsin Municipal Retirement Fund.

Mr. C. was appointed as a policeman in the city of Stev
ens Point. By virtue of a rule or regulation of the police
department of that city Mr. C. served for some time on
probation. During such time he was considered as a gen
eral city employe and contributed 5 per cent of his salary
to the Wisconsin municipal retirement fund pursuant to the
provisions of sec. 66.90 (6) (a) 1.

Mr. C. has completed his service as a probationary police
man and is now a regular member of the police force.
Henceforth he will contribute to the police pension fund
pursuant to sec. 62.13 (9) of the Wisconsin statutes. You
inquire whether the board of trustees of the Wisconsin
municipal retirement fund could approve a separation ben
efit for Mr. C. under the provisions of sec. 66.90 (15), which
specify:

"The following described persons shall be entitled to
separation benefits at the times hereinafter specified.
"(a) Any participating employe who at the time of ap

plication therefor would not be entitled to either a retire
ment or disability annuity beginning immediately.
"(b) Such separation benefits shall be paid in the form

of a single cash sum as soon as practicable after receipt by
the board of both a written application by the employe
for such benefits, and a written notice from the last employ-
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ing municipality certifying that such employe has been sep
arated from the service. The amount of any separation
benefit shall be the sum of the accumulated additional cred
its and normal credits of the employe as of the date of sep
aration from the service."

It will be seen that in order to be entitled to a separation
benefit the last employing municipality must certify that
the employe "has been separated from the service."

Sec. 66.90 relating to the Wisconsin municipal retirement
fund contains no definition of "service" although it does
contain a definition of "prior service" and "current ser
vice." Since the police department is a branch of the city
government Mr. C. was, and still is, in the service of the
municipality; he is serving the city of Stevens Point as a
policeman. Therefore, the city of Stevens Point could not
pi-operly certify that Mr. C. h&s been separated from its
service and without such certification your board could not
approve a separation benefit for him.

However, it is our opinion that Mr. C. is entitled to a
refund of the contributions which he made to the Wiscon
sin municipal retirement fund. Sec. 66.90 (3) (e) 2 excepts
from the definition of an employe under the Wisconsin mu
nicipal retirement fund persons "who are or may be in
cluded within any policemen's * * * pension fund by vir
tue of * * * section 62.13 (9) * *

Sec. 62.13 (9) (a) provides that each city of the second
or third class shall have a police pension fund and that
there shall be paid into such fund "* * three and one-
half per cent of the salary of each member of the depart
ment * * *." Stevens Point- is a city of the third class.
Wisconsin Blue Book—1944.

While some parts of sec. 62.13 relating to police and fire
departments differentiate between provisional and other
members of the police department, no such distinction ap
pears in 62.13, subsec. (9) relating to contributions by, and
payment of pensions to, "members" of the police depart
ment. Consequently, it is our opinion that Mr. C., as a pro
bationary policeman for the city of Stevens Point, should
have contributed to the police pension fund of that city
from the time when he commenced serving as a probation
ary policeman, and should have been excepted from mem-
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bership in the Wisconsin municipal retirement fund by vir
tue of sec. 66.90 (3) (e) 2. Thus, his contributions to the
Wisconsin municipal retirement fund were made in error
and should be refunded to him.

JRW

Poor Relief—Legal Settlement—A grant of $3.95 as re
lief may or may not prevent a person from obtaining legal
settlement in the town where the relief is granted, depend
ing upon the circumstances.

January 14, 1946.

George F. Frantz,
District Attorney,

Lancaster, Wisconsin.

You have requested our opinion as to whether the grant
ing of relief to one Frank Russell by the town of Paris un
der the following circumstances is sufficient to prevent his
gaining a settlement in that town:

"For a period of five years, one Frank Russell resided in
the Town of Ellenboro, Grant County, Wisconsin. At that
time he was deaf and dumb and was about sixty-two years
of age.
"In February 1942 he was taken to the Town of Paris

in Grant County to reside with his brother, Sylvester, and
seven days before he resided one full year in the Town of
Paris, the 20th day of February 1943 as we are informed,
one or more of the town officials of the Town of Paris met
Sylvester Russell, the brother of Frank, in the Village of
Dickeyville where Sylvester was registering for sugar and
at that time the town officials first learned that Frank was
living with his brother, Sylvester, and they suggested that
aid should be granted to him and aid in the amount of $3.95
for a shirt and a pair of overalls was at that time granted
to him by the Town of Paris.
"The following June the Town of Paris gave him $5.00

more in relief making a total of $8.95 for which a bill was
presented to the County Board and at the November Ses
sion of the County Board in 1943 the bill was allowed in
the amount of $8.95 and was paid by the Town of Ellen
boro under protest.
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"Thereafter, on'November 26, 1943 Frank was left alone
by his brother, Sylvester, and went to live with his brother,
Charlie, in the City of Platteville and on December 3rd, the
City of Platteville filed a non-resident blank."

You indicate that among other things you desire to have
our views as to his legal settlement in order to determine
whether old-age assistance may be granted to him.
Upon receipt of your inquiry we took the matter up with

the public assistance division of the department of public
welfare. The reply of that division so completely covers
the case that we adopt it as our opinion. It reads:

"* * * It would appear that a determination of legal
settlement is desired for two purposes, (1) recovery of the
relief claim for support already accorded amounting to
$709.50, and (2) the future intra-coimty chargeability of
old-age assistance grants.
"The issue of legal settlement is a controversy between

governmental units in Grant County and depends upon
questions of ultimate fact. The legislature has provided a
forum for the determination of such ultimate facts. Sec.
49.03, Stats. 1943, now sec. 49.11, Stats. 1945 (Ch. 585,
Laws 1945). The determination of the state department of
public welfare, being subject to judicial review under
Ch. 227, Stats., must be based on the record and hence upon
legally competent proof of evidentiary facts and reasonable
inferences therefrom. It is therefore preferable to discuss
the problem rather than to attempt a final conclusion based
upon a summary ex parte statement of facts.
"Legal settlement is a legal conclusion based upon (1)

voluntary residence in a town, city or village for one con
tinuous year, (2) without pauper support (or other stat
utory incidents not material in this case). Sec. 49.02 (4),
Stats. 1943; sec. 49.10 (4), Stats. 1945. Residence and pau
per status (now called dependency status) are questions of
ultimate fact. Holland vs Cedar Grove, 230 Wis. 177; She-
boygan vs Sheboygan Falls, 130 Wis. 93; Holland vs Bel
gium, 66 Wis. 557.
"Whether persons are properly furnished aid because of

need is also a question of fact. Scott vs Clayton, 51 Wis.
185; Port Washington vs Saukville, 62 Wis. 454; Ettrick
vs Bangor, 84 Wis. 256; Two Rivers vs Wabeno, 221 Wis.
158. If the person aided is not in fact indigent, then the
statute is not aroused. Carthaus vs Ozaukee, 236 Wis. 438.
"The economic background of the person aided is sig

nificant. A person would not have a 'pauper' (dependency)
status on a certain date merely by reason of then receiving



12 Opinions op the Attorney General

a small grant of relief under temporary emergency cir
cumstances, but he could be considered as having such
status where his background was that of a pauper and he
had received substantial grants of relief both prior and
subsequent to such date. As stated in Wauskara vs Green
Lake, 238 Wis. 608: 'Standing alone, the grant of $5.82,
under temporary emergency circumstances, would not cre
ate a pauper status. Rolling vs Antigo, 211 Wis. 220, 248
N. W. 119; Port Washington vs SauJcville, 62 Wis. 454, 22
N. W. 717; Holland vs Belgium, 66 Wis. 557, 29 N. W. 558.
But the grant of $5.82 on November 23, 1935, is only a part
of the background in the instant case. Semple was a pau
per and received substantial grants of relief and support
prior and subsequent to said date.' See also Milwaukee
vs Stratford, 2'45 Wis. 505.
"Ordinarily a small grant of aid standing alone in a

twelve month period would indicate a temporary emergency
leather than a dependency (pauper) status. Thus a grant
of $1.67 in groceries to a large family was held not to con
stitute pauper (dependency) support. In this case resi
dence was begun October 3, 1881; $1.67 of aid furnished
August 7, 1882, and no other aid was furnished until
June 15, 1883. Port Washington vs Saukville, 62 Wis 454
See also XXV Op. Atty. Gen. 718.

It is noted that the small amount of aid may have been
volunteered rather than requested. In Waushara vs Fond
du Lac (Zeatlow) the state department of public welfare
held that a medical bill of $2.00 was not sufficient to show
real need or create a pauper status. In that case the per
son s child was referred to a doctor by the relief director
without the prior knowledge of the parent. On appeal the
Circuit Court of Marathon County (Sept. 7, 1940) said:
'There is ample evidence to support the Division's findings.
The medical services were not requested by Zeatlow, but
were given by the Relief Director. A municipality, if it
so desired, might volunteer a few dollars of aid within any
12-month period and thereby indefinitely keep residents
from acquiring a legal settlement. Such medical services
standing alone, under the circumstances, would not amount
to pauper aid. XXV 0. A. G. 718. City of Port Washington
vs Town of Saukville, 62 Wis. 454. Toivn of Holland vs
Town of Belgium, 66 Wis. 557.'
"If the controversy cannot be adjusted, then there should

be a proceeding taken before the state department of pub
lic welfare. This, however, should not postpone or delay
the granting of old-age assistance.
"Assuming that Frank Russell is eligible for old-age as

sistance, he is eligible to receive it irrespective of whether
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his legal settlement under sec. 49.02 (sec. 49.10, Stats.
1945) is in the Town of Ellenboro or the Town of Paris,
or elsewhere in this state. Old-age assistance is provided
by sees. 49.20 to 49.39, Stats., and if Russell is otherwise
eligible only a year's residence in this state is necessary to
eligibility. Sec. 49.22 (2), Stats. Since all the places of Mr.
Russell's residence for the last several years have been in
Grant County, he is entitled to receive old-age assistance
from Grant County if he is otherwise eligible. XXIV Op.
Atty. Gen. 711. XXV Op. Atty. Gen. 485.
"If Grant County requires each municipality in the county

to reimburse the county for all amounts paid in old-age as
sistance to persons having settlements therein (less the
amounts received by the county from the state and federal
governments pursuant to section 49.38) under sec. 49.37
(2), Stats, of 1945, then the old-age assistance recipient's
settlement for such charge-back must be determined from
the provisions applicable of sec. 49.02 (now sec. 49.10), and
if Frank Russell becomes such recipient, then what we have
said with reference to determining his legal settlement for
general relief purposes applies here; that is, we believe that
'settlement' under sec. 49.37 (2), Stats, of 1945, has the
same meaning as 'settlement' and 'legal settlement' under
sec. 49.02 (now sec. 49.10), and that settlement under sec.
49.37 (2) must be determined by applying the provisions
of sec. 49.02 (now sec. 49.10, Stats. 1945)."
JWR

Soldiers, Sailors and Marines—Funeral Directors and
Embalmers—Apprentices—Industrial Commission—State
Board of Health—State board of health, not industrial com
mission, is proper agency to cooperate with veterans ad
ministration with reference to apprentice training of vet
erans in the field of funeral directing and embalming.

January 15, 1946.
John Callahan,

State Superintendent,
Department of Puhlio Instruction.

You have requested an opinion with reference to the con
struction of par. 4 of Part VIII of Veterans' Regulation
Numbered 1 (a), created by Title 2 of the Servicemen's
Readjustment Act of 1944 (Ch. 268-Public Law 346, 78th
Cong. 2nd Sess.) which provides as follows:
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"From time to time the Administrator shall secure from
the appropriate agency of each State a list of the educa
tional and training institutions (including industrial es
tablishments), within such jurisdiction, which are qualified
and equipped to furnish education or training (including
apprenticeship and refresher or retraining training), which
institutions, together with such additional ones as may be
recognized and approved by the Administrator, shall be
deemed qualified and approved to furnish education or
training to such person as shall enroll under this part:
Provided, That wherever there are established State ap
prenticeship agencies expressly charged by State laws to
administer apprentice training, whenever possible, the Ad
ministrator shall utilize such existing facilities and services
in training on the job when such training is one of year's
duration or more."

The specific question which arises is whether the indus
trial commission or the state board of health (committee

of examiners in funeral directing and embalming) is the

"established state apprenticeship agency expressly charged
by state laws to administer apprentice training" in the field
of funeral directing and embalming.

There is no question that under ch. 106 and sec. 101.10
(2), stats., the industrial commission is an established state
apprenticeship agency expressly charged by state laws to
administer apprentice training. However, it has never
been considered that apprenticeships in the field of funeral
directing and embalming are governed by the general law
relating to apprenticeships in ch. 106. Apprentice training
in the field of funeral directing and embalming is specific
ally covered by sec. 156.095 and sec. 156.10, Stats., which
vest the administration of the law in the state board of

health.

It is the clearly expressed intent of the above quoted
federal statute that "existing facilities and services" are to
be utilized by the administrator. No intention to enlarge
the duties of existing state agencies or to cause them to
create new facilities can be found in the law. The board of

health and the committee of examiners in funeral directing
and embalming have all the facilities which are appar
ently contemplated by the act of congress and would seem
to be the agency which—so far as concerns funeral direct-
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ing and embalming—most nearly fits the requirements
thereof. The industrial commission, while it is fully e-
quipped to deal with apprenticeships generally, is without
experience in the field of funeral directing and embalming
and, in the light of the long-standing administrative con
struction of the statutes, is probably without legal author
ity in that field. Specific statutes always control over gen
eral ones and in view of sees. 156.095 and 156.10 expressly
relating to apprenticeships in funeral directing and em
balming, the latter are probably excluded from the juris
diction of the industrial commission under ch. 106. More
over, sec. 101.10 (2), prescribing the duties of the indus
trial commission, empowers it "to administer and enforce,
so far as not otherivise provided for in the statutes, the laws
relating to * * * licensed occupations," which would ap
pear to exclude apprentice funeral directors and embalmers
from the commission's jurisdiction on the ground that they
are "otherwise provided for in the statutes."

We have considered the points raised in favor of the in
dustrial commission as the appropriate agency but are not
persuaded by them. One argument appears to be, if we
understand it correctly, that there can—or should be—only
one state apprenticeship agency in each state, within the
meaning of the above quoted federal statute. But the stat
ute uses the term "agencies" in the plural and there is no
reason to suppose that congress did not contemplate the
fact that in many of the states there is a division of author
ity over apprenticeships, some being regulated by one de
partment, others by other departments. The administrator
is neither expressly nor by inference restricted to dealing
with a single agency in each state.

Next it is argued that the chief concern of the board of
health is not training, but the enforcement of sanitary reg
ulations. Undoubtedly it was the sanitary aspects of the
business of funeral directing and embalming which led the
legislature to vest jurisdiction in the board of health, but
examination of sees. 156.095 and 156.10 of the statutes
clearly shows that the legislature intended the board to
concern itself with the proper training of such apprentices
in the entire field of their practice, not only in the sanitary
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aspects thereof. The board and committee of examiners
have always so construed their powers, and as above noted,
have developed facilities toward that end.

The next argument is that in the field of plumbing, cos
metology and barbering, which are primarily under the
jurisdiction of the board of health, the statutes expressly
require that apprentices be indentured under ch. 106, which
brings them to that extent within the jurisdiction of the
industrial commission. A complete answer to this conten
tion is that so far as funeral directing and embalming are
concerned the legislature has not made any such provision
and in the past it has not been considered that such
apprentices must be indentured. If that had been the in
tent of the legislature, it would have expressly so provided
as in the case of plumbing, cosmetology and barbering.

You are therefore advised that the proper agency to co
operate with the administrator in this field is the state
board of health rather than the industrial commission.
WAP

Soldiers, Sailors and Marines—Grand Army Home for
Veterans—Under existing statutes (sec. 45.37 (2) (c) and
(8), Stats. 1945) a mother of World War II veteran is not
entitled to admission to the Grand Army Home at King,
Wisconsin.

January 21, 1946.

The Adjutant General.

You ask our opinion as to whether the mother of a World
War II veteran is legally entitled to enter the Grand Army
Home at King, Wisconsin.

The persons entitled to become members of the Grand
Army Home at King, Wisconsin are designated in sec. 45.37,
Stats. Subsecs. (2) and (3) of that section provide in part:

"(2) The allowances appropriated by section 20.036 (7)
are for the maintenance of employes who are actually main
tained in the Grand Army Home for Veterans, and for the
following members of the home:
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"(c) All mothers and the wives and widows of world
war veterans who were married prior to November 11,
1918, and who, if widowed, have not remarried.

ti* * «

"(3) Applications for entrance into and maintenance at
the Grand Army Home for Veterans shall be considered and
passed upon in the following order: Civil war veterans; the
mothers, wives and widows of civil war veterans; civil war
nurses, veterans of the Spanish-American war, Philippine
insurrection and China relief expedition; the mothers,
wives and widows of veterans of the Spanish-American
war, Philippine insurrection and China relief expedition;
and veterans of the World War and of all other wars and
military expeditions of the United States; and the mothers,
wives and widows of veterans of the wars last mentioned."

The application of the foregoing statutory provisions to
your inquiry raises two possible questions. The first is

whether the provisions of sec. 45.37 (2) (c) include
mothers of World War II veterans. If this question is an
swered in the affirmative, a mother of a World War II vet
eran would be entitled to admission to the home, subject to
the condition that she meet all other requirements, stat
utory or otherwise, which are prerequisites to admission.
If this question is answered in the negative, she would not
be entitled to admission unless there is some other statutory

provision giving her this privilege. The only other statute
which might fall in this class is sec. 45.37 (3). Hence we
have a second question which arises in event the first ques
tion is answered in the negative, and that is whether sec.
45.37 (3) can be considered as a provision granting the
persons named therein the privilege of being admitted to
the home or whether it should be construed simply as a
provision designating the order in which applications for
admission for membership in the home must be considered

and passed upon.

The answer to the first question referred to in the pre
ceding paragraph depends upon what war or wars the leg
islature intended to refer to in using the language "all
mothers * * * of world war veterans" in sec. 45.37 (2)
(c). This language first appeared in the statutes in 1931.
Sec. 45.07 (2) (c), as created by ch. 347, Laws 1931. No



18 Opinions of the Attorney General

doubt at that time the designation "world war" was to the

war now commonly known as World War L We think it
can safely be said that in 1931 neither the legislature nor

the general public anticipated the subsequent conflict now
known as World War II, and further that the legislature

did not at that time intend by use of the words "world war"

to refer to anything other than World War 1. In addition,
there is the point that had the legislature intended in 1931
that the language contained in sec. 45.07 (2) (c) (now sec.
45.37 (2) (c)) should be applied to wars subsequent to
World War I, it could have employed the same language in
sec. 45.07 (2) (c) as it used in sec. 45.07 (2) (a) (which
is now, after certain amendments not here material, sec.
45.37 (2) (a)) when sec. 45.07 (2) was recreated by ch.
347, Laws 1931. At that time sec. 45.07 (2) ta) was re
created to provide in effect that soldiers, sailors and ma
rines who had served at least 70 days "in the Civil War,
Spanish-American War, Philippine Insurrection, China Re
lief Expedition, The World War, or in any other war or
militaiy expedition of the United States" who met certain
conditions, were eligible for admission to the home. The

reference to "The World War" in that subsection obviously
was to World War I. Use of the language following the
designation "The World War" shows that the legislature
considered that this designation could apply only to a spe
cific war, and to carry out its intent to include any other

wars or military expeditions of the United States, it was
necessary to include such additional language referring to
any other war or military expedition of the United States.
The fact that in sec. 45.07 (2) (c) the language employed
referred to "mothers * * =!= of World War veterans" and

there was not used any additional language in general terms
referring to any other wars or military expeditions of the
United States such as appeared in sec. 45.07 (2) (a), must
be taken as a clear indication that when enacted in 1931 the

legislature intended that the words "World War" as used in
sec. 45.07 (2) (c) refer only to what is now known as
World War I.

It still remains to be determined whether, despite the
fact that this was the legislative intent in 1931, the words
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"world war" as used in sec. 45.37 (2) (c) can now be con
strued to include a subsequent war, i. e. World War II.
There is authority to the effect that legislative intent should
be determined as of the time the legislation goes into ef
fect. In certain cases a statute may be construed to include
circumstances or situations not known or existing at the
time of its enactment. Thus it is said that it is a general
rule of statutory construction that statutes containing gen
eral and comprehensive terms expressed in words of pres
ent or future tense will be applied not only to conditions
or things known and existing at the time of enactment

but to conditions or things that come into existence there
after. However, the rule is not applicable where the lan
guage of a statute is expressly made applicable to a par
ticular situation or thing or to one species of a larger group
and in such cases subsequent events will have no effect to
enlarge the meaning of the statute. Sutherland Statutory
Construction, (3rd ed.) §§ 5101, 5102.

We are of the opinion that words "world war" as used in
sec. 45.37 (2) (c) cannot be construed to include World
War II. At the time when sec. 45.37 (2) (c) was originally

enacted as sec. 45.07 (2) (c) in 1931 these words were in
tended to refer to a specific war, i. e. World War I. Under
such circumstances the proposition stated in the last sen
tence of the preceding paragraph applies.

We are also of the opinion that the purpose of sec. 45.37
(3) is to designate the order in which applications for
membership in the home must be considered and passed
upon and that it must be so construed. We do not think
this subsection can be construed to give any person the priv
ilege of being admitted to the home in any case where such
privilege has not been gi'anted by sec. 45.37 (2) (a) to (f),
inclusive. In our judgment this is the only conclusion that
can be in view of the context of this subsection. Its scope
is stated in the first two lines which are as follows: "Ap
plications for entrance into and maintenance at the Grand
Army Home for Veterans shall be considered and passed
upon in the following order: * * Sec. 45.37 (3). This
question seems also to have been passed upon in an earlier
opinion of this department. In XII Op. Atty. Gen. 619 it
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was considered that sec. 45.07 (3) provided the order in
which applications should be considered and passed upon
while sec. 45.07 (2) was the subsection which enumerated
those entitled to admission to the home.

Some confusion arises from the fact that there is a dis

parity between subsecs. (2) and (3) of sec. 45.37 in that
the designation of persons entitled to enter the home con
tained in subsec. (2) is not as broad as the enumeration
contained in subsec. (3) which states the order in which
applications must be passed upon and considered. Subsec.
(3), after referring to applications by civil war veterans,
mothers, wives and widows of civil war veterans, etc., fi
nally refers to applications by veterans of the World War
"and of all other wars and military expeditions of the
United States; and the mothers, wives and widows of vet

erans of the wars last mentioned." It might be contended
that this, by implication, recognizes that the mothers of
World War II veterans are given the privilege of entering
the Grand Army Home. We do not agree. The reason for
this disparity is very apparent upon examination of sec.
45.07 (2) and (3), Stats. 1929. At that time the provi
sions of subsec. (3) fit in exactly with those of subsec. (2).
However, when subsec. (2) was repealed and recreated by
ch. 347, Laws 1931, no change was made in subsec. (3) to
reflect the changes made in subsec. (2), and there has been
no change in subsec. (3) to the present date except for the
fact it has now been renumbered as sec. 45.37 (3). Ch. 580,
Laws 1945.

WET •
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Pensions—Municipal Retirement F un d—Counties—An
elected county official who is included within the Wiscon
sin municipal retirement fund at his own request in con
formity with sec. 66.90 (3) (e) 3, Wis. Stats., cannot later
withdraw therefrom.

Except as provided in sec. 66.90 (9) (a) and (b) an
elected county official who is included within the Wiscon
sin municipal retirement fund at his own request is obliged
to retire upon attainment of age 65.

Because of sec. 66.90 (6) (a) 3, any salary over $250
per month which actually is paid must be disregarded in
determining "25 per cent of the final rate of earnings" un
der 66.90 (9) (a).

An elected county official who was included within the
Wisconsin municipal retirement fund at his own request
may be continued in service beyond the compulsory retire
ment age of 65 by the county board or its agent in accord
ance with sec. 66.90 (9) (b).

January 30, 1946.

Frederick N. MacMillin,

Executive Director,

Wisconsin Municipal Retirement Fund.

Pursuant to sec. 59.073 as created by ch. 156, Laws 1945,
19 counties have elected to become participating municipal
ities under the Wisconsin municipal retirement fund estab

lished by sec. 66.90. Many elected county officials in these
19 counties are endeavoring to decide whether they wish
to be included under this retirement system. Before mak
ing their decision they wish to be advised how the law
would apply to them. Accordingly you have submitted the
following four questions:

1. If an elected county official who is eligible requests
the board of trustees in writing to be included within the
provisions of the Wisconsin municipal retirement fund in
conformity with section 66.90 (3) (e) 3, can he later with
draw or rescind that election?

2. If an elected county official does make* such an elec
tion, does he become subject to section 66.90 in its entirety
as any other participating employe? More specifically, does
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such a person become subject to the provisions of section
66.90 (9) so that in effect he disqualifies himself from con
tinuing to hold office after attainment of age 65 with the
exceptions provided for in (a) and (b) ?

3. If the exception set forth in section 66.90 (9) (a) is
applicable, does this mean 25 per cent of the statutory max
imum set forth in section 66.90 (6) (a) 3, or does it mean
25 per cent of the salary actually received, which in some
instances is as high as $6,000, for example?

4. Is the exception provided for in section 66.90 (9) (b)
applicable in the case of an elected county official who has
subjected himself to the provisions of section 66.90?

Questions 1 and 2.

Your first question is answered in the negative and your
second question in the affirmative.

Sec. 66.90 (3) (d) defines "employe" within the mean
ing of that section. Paragraph (e) of the same subsection
provides that:

"The definition of employe shall not include persons:

"3. Who are elected to office by vote of the people un
less such elected person shall request the board in writing
to be included within the provisions of this fund. Persons
so electing to participate shall be considered employes on
the effective date of participation of the employing munic
ipality only if such election is received by the board within
90 days of such effective date and if such person was in
the service of such municipality on such effective date. In
all other cases any person so electing to participate shall
become an employe as of the first day of the month follow
ing the receipt by the board of notice of such election."

66.90 (3) (f) defines a participating employe as: "Any
person included within the provisions of this fund as pro
vided in subsection (5) of this section."

66.90 (5) provides:

"(a) All persons subject to this section shall be included
within, and shall be subject to, the provisions of this fund,
beginning upon the dates hereinafter specified:
"1. All such persons who are employes of any municipal

ity on the effective date of participation of such municipal
ity as provided in subsection (4), beginning upon such ef
fective date."

«4: *
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Under 66.90 (4) (a), "* * * The effective date of par
ticipation of any such municipality shall be January 1 of
the year after the year in which proper official notice of
election to be included has been received by the board."

Sec. 66.90 (9) provides:

"Any participating employe who attains the age of 65
shall be retired from active service at the end of the month
in which such age is attained, unless:
" (a) At such time, the amount of the retirement annuity

to which a person who was an employe of any municipality
on the effective date is entitled shall be less than 25 per
cent of the final rate of earnings of such employe, in which
event such employe shall be retired at the end of the first
month in which the amount of such annuity equals or ex
ceeds 25 per cent of such final rate of earnings; or,
"(b) Written notice is received by the board certifying

that the governing body of the municipality by which such
employe is employed has, because of some special qualifi
cation of the employe, specifically authorized such employe
to continue in employment for a period not to exceed one
year beyond such date, or one year beyond the date of ex
piration of any previous certification date, or until the end
of the ensuing term if chosen for a definite term, in which
event such employe shall be retired at the expiration of
the period designated in the last certification for such con
tinuance on file with the board."

In the case of Williams v. Contributory Retirement Ap
peal Board, 304 Mass. 601, 2'4 N. E. (2d) 525, it was held
that a county officer who was elected before the retirement
system became operative and who voluntarily applied for

membership therein could not withdraw from the system
and resist subsequent involuntary retirement for super
annuation on the ground that his elective term had not

expired.

In that case the facts were agreed upon as follows
(p. 525):

"* * * Enos D. Williams was born on August 10, 1863.
He was first elected register of deeds April 24, 1904. He
was last elected in 1934 to serve for six years. The Bristol
County Retirement System became operative on January 1,
1937. By a written request on March 31, 1937, Mr. Wil
liams applied for membership in the system and asked for
the two years extension allowed by the statute. On
March 31, 1937, the Bristol County Retirement Board voted
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to admit him to membership and granted him an extension
of two years from the operative date, namely, from Jan
uary 1, 1937, to January 1, 1939. Mr. Williams notified the
Bristol County Retirement Board under date of Decem
ber 15, 1938 that he waived all retirement benefits and
withdrew from the system, also that he intended to com
plete his term of office. The Bristol County Retirement
Board voted to retire Mr. Williams for superannuation on
January 1, 1939, and notified him to this effect under date
of December 28, 1938."

The court held (pp. 527-528) :

"The other contention of the petitioner, that during the
term for which he was elected and before retirement he
could withdraw from the system, and that having notified
the county retirement board of his withdrawal he ceased
to be subject to the provisions of the statutes governing
the system, cannot be sustained.

"In Goodale v. County Commissioners, 277 Mass. 144,
178 N. E. 228, it was held that a county commissioner of
Worcester County who was a member of the retirement
system must retire upon reaching the age of seventy years
even though his term of office had not expired. In that
case the retirement system was in effect at the time of the
election of the official concerned. * * * It is true that in
the present case the voters, by casting their votes for the
petitioner, cannot be presumed to have known that the term
of office of the petitioner might be curtailed by acceptance
by him of membership in a retirement system, operative
not before but after his election; but, nevertheless, that
system was one authorized by the Legislature and binding
on the public under the powers discussed in the Goodale
case, and the petitioner in accepting membership therein
must be held to have done so under legislative sanction and
to be bound thereby.

"In the case of Cogan v. Cambridge Retirement System,
294 Mass. 577, 3 N. E. 2d 1, it was held that one who was
in the service of the city when its retirement system became
operative, and who elected to become a member thereof,
must retire upon reaching the age of seventy years; that
he could not defeat the purposes of the statute by with
drawing from membership; that membership was compul
sory as to employees entering the service after the retire
ment system became operative, and that, when an election
has been made by one already employed, the same is true.
We think that this principle, although applied in the case
of an employee, is just as applicable to the case of an elec-
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tive official who elects to become a member of a county re
tirement system; and that the petitioner, having made such
an election, was not at liberty to withdraw from member
ship as he was about to reach the time fixed for retirement,
and thereafter continue to serve for the remainder of the
term for which he had been elected."

Question 3. ^

The "final rate of earnings," referred to in sec. 66.90 (9)
(а) quoted above, is defined in sec. 66.90 (3) (k) as:

"The monthly earnings obtained by dividing the total
earnings during the period of the 5 consecutive calendar
years in which the total earnings of an employe were the
highest, by the number of months in such period during
which any earnings were received by such employe; pro
vided that the earnings for all calendar years of prior ser
vice of any employe shall be considered as being equal to
earnings determined at the rate upon which prior service
credits are granted under subsection (7) (a) 1."

However, 66.90 (6) (a) 3 provides:
"* ♦ * no amount in excess of $250 per month, or an

equivalent for any other period, shall be considered for any
purposes of this system."

Although this last provision, which is found in subsec.
(б) relating to "contributions by employes," might more
appropriately have been placed in some other subsection
of sec. 66.90, its language is clear and unequivocal. Conse
quently, it is our opinion that the 25 per cent of the final
rate of earnings referred to in sec. 66.90 (9) (a) is quali
fied by 66.90 (6) (a) 3, and hence does not include any
salary or earnings in excess of $250 per month even though
such salary actually is paid.

Question 4.

Sec. 66.90 (3) (p) defines "governing body" as follows:
"The * * * county board in counties ♦ * * or any

agent duly appointed by any such body and designated in
a written notice on file with the board as being authorized
to act for any such body in matters pertaining to the fund.

Under 66.90 (3) (b) "municipality" is defined as "any
♦ * * county *. * * within the state; * *
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When an official elected to office by vote of the people
requests the board, in writing, to be included within the
provisions of the fund in accordance with sec. 66.90 (3)
(e) 3, he becomes an employe under the act—an employe
of the county which is a municipality under the act. There
fore, the county board or its agent, which is the "govern
ing body" under 66.90 (3) (p), has the right to continue
such elected officer in the service of the municipality al
though he has attained 65 years of age, in accordance with
66.90 (9) (b), even though such official was elected by a
vote of the people rather than by such governing body.
JEW

Schools and School Districts—Vocational and Adult Edu
cation—Sec. 41.21 (3), Stats., is applicable when individ
uals are engaged in teaching in local schools of vocational
and adult education on a part time basis even though teach
ing is not the principal or major occupation of such
individuals.

February 4, 1946.
C. L. Greiber, Director,

Vocational and Adult Education.

You again direct our attention to the provisions of sec.
41.21 (3), Stats., as created by ch. 122, Laws 1945, which
was also involved in an opinion of this department to you
dated December 15, 1945. Said subsection reads as follows:

"Commencing with the school year 1945-1946 no state
aid shall be paid for or on account of any school of voca
tional and adult education for any year during which such
school of vocational and adult education shall employ any
teacher, administrator, principal or supervisor not under
a contract providing for leave of absence of the teacher,
administrator, principal or supervisor by reason of per
sonal sickness, without deduction of salary of such teacher,
administrator, principal or supervisor at the rate of at least
5 days per year and for accumulation of at least 30 days
of unused sick leave from year to year."

You advise that in addition to those on their regular
teaching staff, the boards of all local schools of vocational
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education in this state employ individuals on a part time
basis, whereby they teach on one or more evenings a week
some specialized subject or subjects not usually taught by
a member of the regular staff. In all such cases teaching
is not the major occupation of said individuals. For ex
ample, the credit manager of a department store may be
employed to teach a course on credit practices and collec
tion of accounts on one or two evenings a week or an at
torney may be employed to teach a course in commercial
law. The question on which you desire our opinion is
whether sec. 41.21 (3) applies in such case, so as to require
the withholding of state aid commencing with the school
year 1945-1946 unless a contract is entered into between

the local boards and such individuals providing for sick
leave as therein provided.

The facts you have given us make it clear that the in
dividuals referred to are employed by the local schools of
vocational and adult education. Hence, the answer to your

question depends on whether such individuals are included
in the designation "any teacher," as used in sec. 41.21 (3).
\^ile performing their duties in the local schools of voca
tional and adult education said individuals are in fact en

gaged in giving instruction to pupils. While so engaged
they are teaching and they are properly described as "teach
ers," giving that word its common and approved usage.
They must therefore be included in the designation "any
teacher" as used in sec. 41.21 (3). These words cannot be

restricted to include only full time teachers or those whose
principal or major occupation is that of teaching. To adopt
such construction would in effect require that something
be read into the statute which was not put there by the
legislature. This cannot be done. Had the legislature in
tended that the word "teacher," as used in this subsection,
be used in a limited sense so as to apply only to full time
teachers or teachers who make instructing their major or
principal occupation, it could have used appropriate lan
guage to indicate such intent. It has done so on other oc
casions, as in sees. 42.20 and 41.15 (12), and its failure to
do so here requires the construction we have given it.
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Attention is also called to subsec. (1) of sec. 41.21 which
in substance provides that the secretary of each local board
of vocational and adult education maintaining a school shall
make an annual report on the first day of July in each year
to the state board. This report contains certain informa
tion, which is used among other purposes, in determining
the amount of aid each local board will receive from the
state. The report is required to contain, among other
things, "the number, names, and qualifications of the teach
ers employed." The important fact here is that in listing
the names of the teachers in said report as required by stat
ute, the names of all teachers, including those engaged in
part time instruction as previously referred to, have been
consistently and uniformly included. This, of course,
amounts to an administrative construction that the word

"teachers" as used in sec. 41.21 (1) (a), includes these
individuals giving part time instruction. It seems only
proper that if the word "teachers," as used in sec. 41.21
(1) (a), is construed to include those who teach part time
so that their names are included in the report to the state
board, which report is used as a basis for determining the
amount of aid each local board will receive from the state,
the word "teacher," as used in sec. 41.21 (3), which also
relates to the matter of payment of state aids to such local
boards, should receive a like construction.

We conclude that sec. 41.21 (3) is applicable where in
dividuals are engaged in teaching in local schools of voca
tional and adult education on a part time basis even though
teaching is not the principal or major occupation of such
individuals.

WET
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Tuberculosis Sunatoria—Counties—State Board of
Health—Under sec. 50.095, Stats., board of health has
power only to make recommendations as to standards of

care and treatment in tuberculosis sanatoria. It may not
withhold state aid if sanatoria do not provide adequate
standards of care.

Under sec. 50.06 (8), Stats., board of health may with
hold state aid and prohibit use of sanatorium building if it
finds a defect in the matter of safety, sanitation, adequacy
or fitness.

Board of health's rule-making power under sec. 140.05
(3), Stats., does not extend to establishing minimum stand
ards of personnel and facilities in tuberculosis sanatoria.
Board may prescribe minimum standards for guidance of
sanatorium officials but is without power to enforce them.

February 4, 1946.

Dr. Carl N. Neupert,
State Health Officer,

Board of Health.

You have requested an opinion as to the power and re
sponsibility of the board of health with reference to the

supervision of county tuberculosis sanatoria. Sec. 50.095,
Stats., provides as follows:

"(1) The state board of health shall:

"(a) Investigate and supervise all the tuberculosis hos
pitals and sanatoria of every county and other municipal
ity, and familiarize itself with all the circumstances affect
ing their management and usefulness.

" (b) Visit each of said institutions and inquire into their
methods of treatment, instruction, government and man
agement of their patients; the official conduct of their trus
tees, managers, directors, superintendents and other of
ficers and employes; the condition of the buildings, grounds
and all other property pertaining to said institutions, and
all other matters and things pertaining to their usefulness
and management; and recommend to the officers in charge
such changes and additional provisions as it shall deem
proper.

"(c) Inspect each such institution annually, or oftener
if necessary; and, whenever directed by the governor make



30 Opinions of the Attorney General

special investigation into their past or present management,
or anything connected therewith, and report to him the tes
timony taken, the facts found, and conclusions thereon.

"(d) Inform the governor, and the district attorney of
the county in which the institution is located, of any viola
tion of law disclosed in any investigation of any such
institution.

"(2) All trustees, managers, directors, superintendents
and other officers or employes of the institutions aforesaid
shall at all times afford to every member of said board or
its agents, unrestrained facility for inspection of and free
access to all parts of the buildings and grounds and to
all books and papers of such institutions and shall give
either verbally or in writing, such information as the board
may require; and if any such person shall offend against
this requirement he shall forfeit not less than $10 nor more
than $100. Each member of the board is authorized to
administer oaths and take testimony and may cause depo
sitions to be taken pursuant to law. All expenses of such
investigations, including fees of officers and witnesses, shall
be charged to the appropriation for the state board of
health."

You inquire, if it were the board's opinion that methods
of treatment were not in accord with usually accepted
standards, what if anything the board could do to bring
about improvement. You inquire specifically whether the
board would have power to withhold state aid in such a case.

There is no authority in the statutes for withholding
state aid nor for enforcing the board's determination with

reference to standards of care and treatment. Apparently
it was the thought of the legislature that by giving the
board power to investigate the sanatoria and recommend
such changes as it deemed proper, this would be all that
would be necessary to bring about any necessary improve
ments without the use of coercive measures. In case the

board finds that it needs additional powers in this field, it
will be necessary to apply to the legislature.

The foregoing is subject to the following qualifications
with reference to the physical plant: Sec. 50.06 (8) pro
vides as follows:

"(8) Before the occupancy of any such building, and
semi-annually thereafter, the board shall cause such build
ing to be inspected with respect to its safety, sanitation.
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adequacy and fitness, and report to the authorities con
ducting said institution any deficiency found, stating the
nature of the deficiency, in whole or in part, and ordering
the necessary work to correct it or that a new building shall
be provided. If within 6 months thereafter such work be
not commenced, or not completed within a reasonable pe
riod thereafter, to the satisfaction of the board, it shall sus
pend the allowance of any state aid for, and prohibit the
use of such building for the purposes of said institution
until said order shall have been compiled with."

Therefore, in case of a deficiency in the safety, sanita
tion, adequacy or fitness of a sanatorium building, the board
has power to withhold state aid and prohibit the use of the
building until the condition found is corrected. But this
power does not extend to enforcing standards of care and
treatment.

You inquire further whether the board has authority
to draw up minimum standards as to administrative, med
ical, nursing and laboratory facilities and personnel and
to "require reasonable compliance with those standards."

Under sec. 140.05 (3) the board has power to make and
enforce such rules, regulations and orders as to any subject
matter under its supervision as shall be necessary to effi
cient administration and to protect health, the violation of
which is punishable by a fine of ?10 to $100 for each of
fense. The methods of ti'eatment and the official conduct

of the officers and employes, the condition of the buildings,
grounds, and other property pertaining to the sanatoria
and all other matters and things pertaining to their use
fulness and management are within the supervisory func
tions of the board of health under sec. 50.095 (1) (b) above
quoted. But it is doubtful that in respect to those matters
the board could make rules, the violation of which would
be punishable by a fine, in view of the fact that sec. 50.095
(1) (b) expressly provides that the board shall merely
"recommend" such changes and additions as it deems
proper. As to tuberculosis sanatoria, sec. 50.095 is a spe
cific statute which takes precedence over sec. 140.05 (3),
which is a general statute, so far as there is any conflict
between them. It would certainly be proper for the board
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to draw up a set of minimum standards for the guidance
of sanatorium officials, but the board is without power to
"require" compliance with them.
WAP

Motor Carriers—Taxation—Transportation by private
motor carriers of raw materials to be incorporated into the
manufacture of farm machinery held not to be entitled to
exemption from weight tax on motor carriers as provided
in sec. 194.47 (5) (b), Wis. Stats. "Parts" of farm machin
ery held not to embrace raw materials.

February 5, 1946.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

This will acknowledge receipt of your letter dated Jan
uary 23, 1946, in which you request our advice as to
whether a manufacturer of farm rpachinery is entitled to
exemption under the provisions of 194.47 (5) (b) from the
taxes imposed by sees. 194.48 and 194.49 on the transpor
tation of materials used in the manufacture of such farm

machinery in trucks owned by said manufacturer. With
your letter you submit an affidavit outlining the operations
of a manufacturer, which goes into considerable detail in
describing the operations of a factory engaged in the man
ufacture of wood and steel harrows and eveners, neck yokes,
singletrees and snow fences. It is stated in part in said af
fidavit that some of the goods transported consist of raw
materials needed and used in the construction and manu

facture of the products of said corporation.

Sec. 194.47 (5) (b) reads as follows:

"Exemptions from taxes imposed by 194.48 and 194.49.
The following operations are exempt from assessment of
taxes provided by sections 194.48 and 194.49, and each ve
hicle permitted under common carrier certificates or con
tract carrier licenses shall claim exemption for the num
ber of quarters for which registration fee is paid under
chapter 85.
«* * «
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"(5) Operations of motor vehicles which, except in re
spect to operations performed under special permit issued
under section 194.49 and tax-exempt operations under sub
section (2) of this section, are engaged exclusively in any
or all of the following operations:

«♦ * ♦

"(b) Transportation of butter, dairy products * * *
and the transportation by private motor carriers of farm
machinery and parts of farm machinery."

The rules of construction are well established that tax
exemptions are matters purely of legislative grace and tax
statutes are to be strictly construed against the granting of
the same, and one who claims an exemption must point to
an express provision granting such exemption by language
which clearly specifies the same, and thus bring himself
clearly within the terms thereof. Comet Company v. De
partment of Taxation, 243 Wis. 117 at page 123, and cases
therein cited.

The first requirement of the exemption statute is that the
vehicle sought to be exempted be engaged exclusively in the
operations enumerated, of which the transportation of
"parts of farm machinery" is one. The admission by the
claimant in this case in the affidavit executed by its officers
that some of the materials transported consist of raw mate
rials, as distinguished from pre-fabricated parts, would dis
qualify the claimant from the benefits of the exemption be
cause the transportation of parts of farm machinery is not
exclusive. We do not believe the proposition needs any ar
gument that raw materials do not constitute "parts" of a
finished product in the sense contemplated by the statute
in question. The claim for exemption should be denied.
SGH
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Building and Loan Associations—Proxy—First sentence
of sec. 215.20 (2) relating to proxies to be used at meet
ings of local building and loan associations construed to
mean that unless otherwise expressly stated in the proxy,
no proxy shall be valid unless it authorizes a vote at the
specific meeting or adjournment thereof set forth in said
proxy.

February 6, 1946.

Banking Commission.

Attention E. W. Tamm, Secretary.

You inquire whether a certain form of proxy properly
executed by a shareholder of a local building and loan as
sociation complies with sec. 215.20 (2), Stats. The proxy
referred to contains the following provisions:

"I, the undersigned, a member of the
Building and Loan Association, of
Wisconsin, do hereby constitute and appoint

my true and lawful attorney, with full power
of substitution and revocation, to act for and represent me
at any and all regular or special meetings of the members
of said Association, and do hereby grant

full power and authority, in my name, place
and stead to vote all shares of stock upon which I may then
be entitled to vote in the election of officers and directors,
or in the transaction of any and all business pertaining to
the affairs of the Association, that may be brought before
any meeting thereof as fully as I might or could do if per
sonally present; and I hereby ratify and confinn all that
my said attorney or his substitute may do at any such meet
ing, in my name, place and stead."

As a general rule, unless specifically required, no partic
ular form or words are necessary to constitute a proxy.

5 Fletcher, Cyc. Corporations. (Perm, ed.) §2056. The only
requirement which is specified in case of a proxy given by a
member of a local building and loan association is that im
posed by subsec. (2) of sec. 215.20 to which you refer in
your inquiry, and which reads as follows:

"(2) Unless expressly stated in the proxy no proxy shall
be valid unless the same authorizes a vote for the specific
meeting or adjournment thereof set forth in said proxy.
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At no time shall any shareholder be deprived of his vote
if he appears at a meeting, in which case his signed proxy
shall be null and void for that meeting."

The question of the sufficiency of the above form of proxy
depends on the meaning of the first sentence of the fore
going subsection. If the first six words of said sentence

had been omitted so that it would have read "no proxy shall
be valid unless the same authorizes a vote for the specific
meeting or adjournment thereof set forth in said proxy"
its meaning would be fairly clear and in our opinion it
would then be properly construed to the eflrect that a proxy
would not be valid unless in said proxy there was an ex

press provision which authorized a vote at a meeting or

adjournment thereof which is specifically designated. How
ever, the statute must be construed as it is, and if possible,

some significance must be given to the first six words of

said sentence—"unless expressly stated in the proxy"—in
view of the well-settled rule that eifect must be given if
possible, to every word, clause and sentence of any statute

under construction. State v. Columbian Nat. Life Ins. Co.,
141 Wis. 557 at 566. The only construction of the partic
ular sentence here involved which can be adopted which
will give effect to all words used therein is to construe it
to mean that unless otherwise expressly stated in the proxy,

no proxy shall be valid unless it authorizes a vote at the

specific meeting or adjournment thereof set forth in said
proxy.

There is some evidence in the second sentence of said

subsection that this is the construction contemplated by the
legislature. It is there stated in effect that a shareholder
shall not be deprived of his vote "if he appears at a meeting,
in which case his signed proxy shall be null and void for
that meeting." The implication of course is that such proxy

might be good for other meetings, thus recognizing the pos
sibility that there can be a valid proxy which authorizes a
vote at more than one meeting.

The form of proxy you have submitted for our examina
tion does not purport to authorize a vote at a specific meet
ing or adjournment thereof. However, it does by express
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statement therein set forth authorize the agent therein
named to vote at any and all regular or special meetings
of the members of the association. This would meet the re

quirements of sec. 215.20 (2) as we have construed it.
WET

Counties—Poor Relief—County board must adopt resolu
tion after September 15, 1945, effective date of ch. 585,
Laws 1945, in order to participate in state reimbursement
as provided in sec. 49.03 (1) (c).

February 6, 1946.

Thomas W. Foley,

District Attorney,

Superior, Wisconsin.

You have requested the opinion of this department as to
the effect of a resolution adopted by your county board in

September 1943, which apparently provided that your
county pension department administer medical relief for
the recipients of social security aids.

At the time this resolution was adopted there was no pro
vision in the statutes for such a relief system. The 1943
statutes, sec. 49.15, provided for two county relief systems:
the first was an all-county system for all types of county
relief; the second was an all-county system for all medical
relief. Under the latter plan the county would remain on

the old town system for general relief but all medical relief
would be administered on a county-wide basis. Your county
apparently adopted a different system not provided for in
the statutes. Your plan called for medical relief on a
county-wide basis to all those receiving pensions, such re
lief to be administered by the county pension department.
Under the 1945 statutes county relief systems are gov

erned by sec. 49.03 (1). Three options are made available
to the counties. Sec. 49.03 (1) (c) now makes it possible
for a county to adopt by resolution the kind of plan you

state that Douglas county adopted in 1943. Since the county
had no authority to adopt such plan in 1943, the resolution
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by the county board was a nullity. In City of Washhurn v.
Bay field County, (1940) 235 Wis. 215, 292 N, W. 912, the
court held that an attempt by the county to adopt a relief
system not provided for in the statutes was ineffective.
Bayfield county had attempted to go on the county system
as to general relief, but provided further that hospitaliza-
tion would remain on the town system. The city sued to
recover relief costs from the county. The county demurred
to the complaint, the demurrer was sustained by the trial
court, and the order was upheld on appeal. The supreme

court, at p. 219, said:

"We see no escape from defendant's contention. Sec.
49.15, Stats., permits only the complete abolition of all dis
tinction between county and town, village, and city poor,
and the assumption of complete responsibility by the county
for their relief and support. The section is so clearly and
unambiguously stated as not to be open to construction. The
exception in the resolution of November 17, 1933, is so
clearly intended to qualify the balance of the resolution
that it cannot be isolated and held void in such a way as
to leave the remaining part a valid satisfaction of the stat
ute. * * * The county seeking to satisfy the terms of sec.
49.15 may not leave any liability for the relief or support
of the poor in the towns, villages, or cities."

The effect of the court's decision in the Bayfield County
case, supra, was that since the county board had never ef
fectively established any system of relief provided for in
the statutes, the county remained on the town system. That
rule is applicable to the relief plan adopted by Douglas
county in 1943 and consequently we must conclude that

Douglas county had not adopted any valid form of relief
and therefore remained on the town system. Hence when
ch. 585, Laws 1945, creating sec. 49.03 (1), Stats, became

effective on September 15, 1945, Douglas county was on the
town system. In order for Douglas county to come under
the provisions of sec. 49.03 (1) (c) it would be necessary
that the county board pass a resolution after the effective
date of the act.

It might be argued that since there has been agitation
for several years for a system of relief such as the one now
provided for in sec. 49.03 (1) (c) the legislature probably
intended to legalize such plans which had been adopted by
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Douglas and other counties previous to September 15, 1945.
However, there is no language whatever in eh. 585 to in
dicate that this chapter was a curative act. We have care
fully examined all of the various drafts of the bill, the

draftsmen's notes, the report of the interim committee, and
other available pertinent material. We have been unable to
find any reference anywhere to indicate that the adoption
of the new plan was intended to legalize previous illegal

operations by the counties.

If we assume for the sake of argument that the legisla
ture in fact intended to validate the prior illegal act of
Douglas county and other counties similarly situated, we
could find authority to sustain the proposition. Our court

has frequently recognized the power of the legislature to
cure by subsequent legislation defects or irregularities in
municipal proceedings which it might have dispensed with
or made immaterial by prior law. See State ex ret. Neacy
V. Milwaukee, (1912) 150 Wis. 616, 619. In that case the
court used the following language:

"* * * It is also well established that such ratification
or curative effect may result by implication as well as by
direct legislative act." (Citing cases)

In that case the court was considering whether ch. 661,

Laws 1911 (published July 17, 1911), cured the defects in
an ordinance passed by the city of Milwaukee on June 20,
1911, whereby the city had redistricted its wards. The leg

islative act, ch. 661, refers specifically to the prior city or
dinance, and consequently there was no ratification by im
plication. The court in its opinion used the following lan
guage : "This was beyond question a complete and unequiv
ocal recognition and approval of the ordinance."

A careful examination of the cases cited by the court

to sustain its statement that the ratification may result by
implication revealed that in those authorities there was a

perfectly clear reference by the legislature to some invalid
prior act of the subordinate political subdivision. It appears
that the language of the court in that case means only that
the legislature may ratify a prior irregular act of a county
without expressly using the terms "ratification" or "valida
tion." It must at least clearly appear in the validating act
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that the legislature had in mind the prior illegal action of
the political subdivision. Since the legislature when it cre
ated sec. 49.03 (1) (c), Stats. 1945, used no language what

ever to indicate that it was attempting to validate any prior
illegal acts of the counties, it is difficult to see how the

rule in the Neacy case, supra, could be applied.
It is our conclusion, therefore, that it would be neces

sary for the Douglas county board to adopt a resolution
after September 15, 1945, the effective date of eh. 585,
Laws 1945, before the county can come under the provi
sions of sec. 49.03 (1) (c). Your county may then partic
ipate in the 35 per cent state reimbursement from the effec
tive date of your county board's resolution.
ES

Intoxicating Liquor—Licenses and Permits—Sec. 176.05
(3a) requires only that the federal special tax stamp
therein referred to be obtained before a license for sale of

intoxicating liquor can be issued. It does not require that
such stamp be obtained before the application for license
is filed.

February 7, 1946.

F. G. Loeffler,
District Attorney,

Wausau, Wisconsin.

You ask that we intei*pret subsec. (3a) of sec. 176.05,
Stats, relating to licenses for sale of intoxicating liquor,
which provides that: "No license shall be issued to any
person until such person has obtained a valid federal spe
cial tax stamp appropriate to his business."
We gather from your letter that you are of the view that

hardship might result in the event an application is denied
if the foregoing subsection is construed to require that an
applicant for a license to sell intoxicating liquors is re
quired to obtain the federal special tax stamp before mak
ing his application for license.
The language of subsec. (3a) of sec. 176.05 is clear and

unambiguous and means exactly what it says. It requires
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only that the federal special tax stamp be obtained before
the license can be issued. It does not require that such
stamp be obtained prior to the time an application is filed.
It is obvious that under such circumstances no case such

as you have in mind would arise since all an applicant need
do is wait and see what action is taken on his application.
If it is favorable, he can then take steps to procure the
federal special tax stamp and take such other steps as may

be necessary before the license can be issued. See sec.
176.05 (5), Stats.
WET

Taxation—Counties—Tax Deeded Lands—Soldiers, Sail

ors and Marines—County board may not by ordinance pro
vide for the sale of tax deeded lands to veterans under sec.

75.35 at a price less than the amount for which such lands
may be sold to others.

February 11, 1946.

K. Thomas Savage,

District Attorney,
Kenosha, Wisconsin.

You request our opinion as to whether the Kenosha

county board may adopt an ordinance providing for the
sale of tax deeded lands to veterans at a price less than the
amount for which such lands may be sold to others.

The sale of tax deeded lands is governed by the provi
sions of ch. 166, Laws 1945 repealing sec. 59.08 (19) and
(42) and repealing and recreating sec. 75.35, Stats. Sec.

75.35 (2) provides in part that:

"Any municipality shall have the power to sell and con
vey its tax deeded lands in such manner and upon such
terms as its governing body may by ordinance or resolu
tion determine, including without restriction because of
enumeration, sale by land contract, or by quitclaim or war
ranty deed with mortgage from vendee to secure any un
paid balance of the purchase price. * * *"

The words "in such manner and upon such terms" clearly
authorize a great deal of latitude to a governing body in
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prescribing the m a n n e r and terms of sale, but there is
nothing to suggest that an ordinance may discriminate be
tween individuals or classes in the manner or terms of
sale. Sec. 75.35 (3) permits the governing body at its op
tion by ordinance to give a former owner or his heirs
preference in the right to purchase such lands, but no other
preferential treatment in favor of any person or class is
expressly permitted, and so far as we can see, there is no
such treatment permitted by implication.

Unlike the state government, a county government has
only such powers as may be expressly delegated to it by law
or such powers as may be necessarily implied from those
which are expressly delegated. Spaulding v. Wood County,
218 Wis. 224.

If the legislature were to delegate to the counties power
to provide generally for aid to returning veterans, a county
might possibly grant preferential treatment in the sale of
tax deeded lands although no express provision were made
in the section set out dealing with such lands. However,
that question is not involved since there is no such general
provision. It is our conclusion that the ordinance would

not be valid.

JWR

Counties—Poor Relief—Old~age Assistance—Under sees.

49.25 and 49.26, Stats. 1943, only counties which have filed
a claim in the estate or a lien in the county where the real
estate of the old-age recipient is found, may share in the
recovery.

February 11, 1946.

State Department of Public Welfare.

Attention A. W. Bayley, Director.

You have requested an opinion as to the division of re
coveries on old-age assistance liens under sees. 49.25 and
49.26, Stats. Your problem has arisen out of the following
circumstances:

Mrs. D. received old-age assistance from Outagamie
county from April 1936 to Januai*y 1938 in the sum of
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$377.50; she received assistance from Columbia county
from January 1938 to December 1944 in the sum of $1,994;
she received aid from Waukesha county in December 1944
in the sum of $40. Her case was discontinued January 1,
1945 because of commitment to an asylum. Each of the
counties filed a certificate of lien in its own county in ac
cordance with the provisions of sec. 49.26 (4). In Novem
ber 1944 a sister of Mrs. D. died leaving an interest in re
alty of the value of $250 to Mrs. D. and a further interest
in personalty of the value of $50.79. The real estate is lo
cated in Columbia county. The attorneys for the estate have
paid the full amount of Mrs. D's interest ($300.79) to Co
lumbia county and the lien has been released.

Outagamie and Waukesha counties filed no liens in Co
lumbia county. The recovery was made through the efforts
of Columbia county. The view of your department is that
the $300.79 should be prorated among the three counties
named above in proportion to the amount of pension each
paid to Mrs. D. You based this view upon the following
language in sec. 49.25:

* * Of the net amount recovered pursuant to the
provisions of this section or section 49.2'6, one-half shall
be paid over to the United States government, and the re
mainder shall be paid into the treasuries of the state and
its political subdivisions, in the proportion in which they
respectively contributed to the old-age assistance recovered.
:f: *

You have cited an opinion of this department to further
strengthen your views. In XXVI Op. Atty. Gen. 322 it was
ruled that under sec. 49.25, Stats. 1937, money recovered
from the estate of an old-age pensioner shall be divided
as follows: (a) (Not applicable here); (b) pay 50 per cent
to the United States; and (c) divide the balance between
state and counties in the proportion in which they respec
tively contributed over the whole period.
The conclusion reached was that the first and second

counties would each participate, neither having a priority.
See XXVI Op. Atty. Gen. at 326. The rule laid down ex
tends only to a situation where several counties had ex
tended assistance and each county subsequently filed a claim
against the pensioner's estate. The opinion does not hold



Opinions of the Attorney General 43

that a county which failed to file a claim would be entitled
to share in the recovery.

There is nothing unusual in a rule of law or statute

which permits a pro rata distribution among creditors in
the same class where several had filed claims in an estate.

That is the. situation that was passed upon in XXVI Op.
Atty. Gen. 322. There is nothing to indicate that liens on
real estate were considered.

Where there is a lien provision as in sec. 49.26 it is dif
ficult to see how a county which has not filed a lien in
the county where the real estate is later found can recover
anything out of the proceeds of such lien. The same prin
ciple is applicable as in the case of claims against the es
tate. The county is treated as the creditor throughout the
statute. This was pointed out in XXXIV Op. Atty. Gen.
213. At p. 217 the following statement was made:

* * If more than one political subdivision had con
tributed to the assistance granted a single beneficiary prior
to the time of the recovery, then naturally all those so par
ticipating would be entitled to share proportionately in the
proceeds according to sec. 49.25, but in such case each
county would have to file its separate claim or lien." (Ital
ics ours)

In the situation before us neither Outagamie nor Wau-
kesha county filed any lien in Columbia county. The real
estate is situated in the latter county. Under no rule of
law, statutory or otherwise, could liens filed in the two out
side counties be considered a lien against the real estate
subsequently acquired in Columbia county.

It is our conclusion, therefore, that no county may share
in the recovery from the liquidation of an old-age assistance
lien unless such county has filed its lien in the county where
the real estate is situated.

We express no opinion as to the priority of liens if sev
eral counties would file in the county where the real estate
is situated. We assume that if such a situation arises your
department will submit the problem to this department for
opinion.

ES
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Niirses—Licenses and Permits—Sec. 149.08, Stats., pro
viding for temporary nursing permits "for the duration of
the war and 6 months following the cessation of hostilities"
is ambiguous as to time and is to be construed in favor of

the longer of the two periods of time specified in view of
the fact that the statute is penal in its application.

February 15, 1946.

Miss Leila I. Given, Director,
Bureau of Nursing Education,

Wisconsin State Board of Health.

You have asked for our intei-pretation of the words, "for
the duration of the war and 6 months following the cessa
tion of hostilities" in sec. 149.08, Stats., which reads:

"Permit. Graduate nurses not registered in Wisconsin
and who graduated from accredited schools in, other states
and who are actually practicing, must have a permit from
the state board of health, for which $2 shall be charged,
to practice until she can qualify for registration. For the
duration of the war and 6 months following the cessation
of hostilities, any graduate nurse who is a resident of the
state of Wisconsin on April 22, 1943, who shall produce
evidence of honorable discharge or release under honor
able conditions from active nursing with the United States
nursing services during World War I, between the dates
of April 6, 1917 and November 11, 1918, shall be eligible
for a permit to engage in nursing as a graduate nurse. For
the duration of the war and for 6 months following the ces
sation of hostilities a temporary permit may be issued to
any nurse who has graduated from an accredited school of
nursing, who holds a license or certificate as registered
nurse in any state outside of Wisconsin and who is a citizen
of the United States or has filed first citizenship papers,
who desires to engage in nursing in Wisconsin for the pe
riod of the emergency. Temporary permits shall be re
newed annually in January. The fee for a temporary emer
gency permit shall be $2."

We are asked whether V-J Day is to be regarded as the
date when hostilities ceased or if there must be an official
presidential proclamation.
President Truman in his V-J Day message as quoted in

the local press on September 2, 1945, said:
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"AS PRESIDENT of the United States, I proclaim Sun
day, Sept. 2, 1945 to be V-J Day—the day of formal sur
render by Japan. It is not yet the day for the formal
proclamation of the end of the war or of the cessation of
hostilities. * * *"

So far as we are informed there has been no proclamation
of the end of the war or the cessation of hostilities. In the
case of The Elqui (September 26, 1945) 62 Fed. Supp. 764,
the court pointed out that various persons in the United
States from President Truman down have spoken of the
end of the war but there is no doubt that officially the war
is not at an end in the United States. The court then quoted
extensively from an opinion of Attorney General Tom C.
Clark to President Truman under date of September 1,
1945. Attorney General Clark in this opinion pointed out
that various statutes relating to the duration of the war
should be considered as effective until a formal state of

peace had been restored unless some earlier termination
date is made effective by appropriate governmental action.
He said in his opinion as quoted by the court at Page 767:

"* * * In Hamilton v. Kentucky Distilleries Co., supra,
Mr. Justice Brandeis, speaking for the Court, said: Tn the
absence of specific provisions to the contrary, the period of
war has been held to extend to the ratification of the treaty
of peace or the proclamation of peace.' Again in Commer
cial Cable Co. v. Burleson, [D. C.], 255 F. 99, 104, Judge
Learned Hand rejected the contention that certain wartime
powers conferred on the President in the First World War
had terminated with the Armistice of November 11, 1918,
and added: 'Even if I were to assume that the power were
only coextensive with a state of war, a state of war still
existed. It is the treaty which terminates the war.' See
also Kahn v. Anderson, 255 U. S. 1, 10 [41 S. Ct. 224, 65
L. Ed. 469]; Ware v. Hylton, 3 Dall. 199, 236 [1 L. Ed.
568]; 1898, 22 Op. Atty. Gen. 190. It is perhaps unneces
sary to add that the Congress can at any time, in response
to changed conditions, repeal or amend any wartime stat
ute or group of statutes."

See also Ex parte Givins, 262 Fed. 702 holding that war
continues from the date of declaration of war by congress
until some formal declaration of peace by an authority com
petent to proclaim it. It would appear from the recent de
cision of the United States supreme court in Yamashita v.
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Styer, February 4, 1946, that the court now considers that
hostilities have ceased. One of the questions presented in
General Yamashita's application for leave to file a petition
for writs of habeas corpus and prohibition in the supreme
court in connection with his death sentence by a military
commission of five army officers was whether the authority
to create the commission and direct the trial by military
order continued after the cessation of hostilities. The court
said:

"We cannot say that there is no authority to convene a
commission after hostilities have ended to tiy violations
of the law of war committed before their cessation, at least
until peace has been officially recognized by treaty or proc
lamation of the political branch of the Government. In fact,
in most instances the practical administration of the system
of military justice under the law of war would fail if such
authority were thought to end with the cessation of hos
tilities. For only after their cessation could the greater
number of offenders and the principal ones be apprehended
and subjected to trial.
"No writer on international law appears to have regarded

the power of military tribunals, otherwise competent to try
violations of the law of war, as teiminating before the for
mal state of war has ended. In our own military histoiy
there have been numerous instances in which offenders were
tried by military commission after the cessation of hostil
ities and before the proclamation of peace, for offenses
against the law of war committed before the cessation of
hostilities." 327 U. S. 1 (pp. 12-13)

It becomes unnecessary to determine here whether the
above language is to be construed as constituting official
recognition of the cessation of hostilities or whether 6
months have elapsed since the cessation of hostilities in
view of the further fact that the statute here under consid
eration lists at least two separate yardsticks by which the
time limitation for temporary nursing permits is to be
gauged. One of these is "the duration of the war" and the
other is "6 months following the cessation of hostilities."
Also in another part of the statute it is provided that these
permits may be issued to a nurse "who desires to engage
in nursing in Wisconsin for the period of the emergency "
Presumably such "emergency" must be considered as fall-



Opinions of the Attorney General 47

ing within the time limitation prescribed by one or the
other of the dates above mentioned, or otherwise there
might conceivably be a third time yaritick to further com
plicate your inquiry.

Assuming for the moment without deciding the point that
6 months have elapsed since the cessation of hostilities,
what effect, if any, is to be given to the words "for the
duration of the war"? The statute is plainly ambiguous
since rarely, if ever, in human history have the two dates
mentioned in the statute coincided. The dates bear no in

herent relationship to each other. There have been cases
where the treaty terminating a war has occurred within 6
months after the cessation of hostilities and other cases

where the treaty has been made much later. There have
even been cases where the treaty of peace preceded the ces
sation of hostilities as for instance the treaty of peace end
ing the War of 1812 which preceded the battle of New
Orleans.

Since the two dates mentioned in sec. 149.08 rarely, if
ever, coincide, which one is to be regarded as setting up
the expiration date of these nursing permits? There is a
well known rule of statutory construction that in interpret
ing an ambiguous statute, such as the above, the primary
consideration is the determination of the intent of the legis
lature and that if possible this intent is to be ascertained
from the language of the statute itself.

No great assistance is furnished by the actual language
of the statute. It is as reasonable to presume that the leg
islature meant "for the duration of the war and 6 months
following the cessation of hostilities whichever occurs later
in point of time" as to say that the legislature meant "for
the duration of the war and 6 months following the cessa
tion of hostilities whichever occurs first in point of time."
In view of such uncertainty we must resort to other con

siderations. A license or permit to practice nursing, like
a license to practice any other profession, confers a valu
able privilege and when once granted should not be taken
away by implication or guess. To practice as a graduate
nurse without a license or pei-mit would result in criminal
prosecution and one cannot be said to wilfully violate a
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statute which is so contradictory or blind that he must
guess what is his duty thereunder. Broivn v. State, 137
Wis. 548. Or, putting it a slightly different way—where a
statute prescribing a penalty is susceptible of two construc
tions, that construction which is most favorable to the de
fendant must be given by the court. State v. Cohmibian
National Life Insurance Company, 141 Wis. 557. This prin
ciple has been stated in various ways by the Wisconsin

state supreme court. For example, if there is a fair doubt
as to whether an act charged is within the provision of the

statute the doubt is to be resolved in favor of the accused.

State ex Tel. Dinneen v. Larson, 231 Wis. 207. If the legis
lative purpose in a penal statute is uncertain and the words
used may mean one thing or another according to the in
tent with which they are used they should be read, ordinar
ily, so as to minimize rather than extend their penal char
acter. State V. Boliski, 156 Wis. 78. See also Walter W.
Oefiein, Inc. v. State, 177 Wis. 394.

In view of the foregoing we conclude that the temporary
nursing permits authorized by sec. 149.08 are operative un
til a formal proclamation of peace by an authority compe

tent to proclaim it and in the absence of such a proclama
tion by ratification of a peace treaty.
WHR
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Industrial Commission—Fair Employment Practices Act
—Public Officers—Delegation of Power—Industrial com
mission does not have power to designate members of the
advisory committee appointed as provided in sec. 111.34
to act as agents of the commission in administering the pro
visions of sees. 111.31 to 111.37, inclusive.

Industrial commission does not have power to designate
a tripartite panel made up of members of said advisory

committee to investigate complaints under sees. 111.31 to
111.37, inclusive.

February SiO, 1946.
INDUSTRUL Commission.

You ask whether the induii,trial commission has power
under subchapter II of chapter 111 as created by ch. 490,
Laws 1945, known as the fair employment practices act,
to (1) appoint members of the advisory committee pro
vided for in said act as agents of the industrial commission
for the purpose of administering said act, and (2) author
ize a tripartite panel made up of members of such commit
tee to investigate complaints of discrimination.
The statute provides that the various sections compris

ing said act "shall be administered by the industrial com
mission." Sec. 111.33, Stats. This necessarily involves the

exercise of judgment and discretion. In absence of specific
statutory authority permitting it, such authority cannot
be delegated by the commission to members of the advis
ory committee such as mentioned in your first question or
to anyone else. Lord v. City of Oconto, (1879) 47 Wis. 886;
School Dist. V. Callahan, (1941) 237 Wis. 560; City of Mid-
dlesboro v. Kentucky Utilities Co., (1940) 284 Ky. 833,
146 S. W. (2d) 48; XX Op. Atty. Gen. 1080. There is no
statute permitting such delegation of authority, and we
therefore answer your first question "NoJ'
The power to review and investigate complaints is given

to the industrial commission by sec. 111.36 (1), which reads
as follows:

"The commission may receive and investigate complaints
charging discrimination or discriminatory practices in par
ticular cases, and give publicity to its findings with respect
thereto."
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To enable it to exercise such power the commission is
given certain authority by that portion of sec. 111.33 which
provides:

"* * * The commission may, by one or more of its mem
bers, or by such agents or agencies as it may designate, con
duct in any part of this state any proceeding, hearing, in
vestigation, or inquiry necessary to the performance of its
functions.* * *"

There is also a more specific provision contained in sec.
111.36 (2) as follows:

"In carrying out the provisions of this subchapter the
commission and its duly authorized agents are empowered
to hold hearings, subpoena witnesses, take testimony and
make investigations in the manner provided in chapter 101.
The commission or its duly authorized agents may privilege
witnesses testifying before them under the provisions of
this subchapter against self-incrimination."

The advisory committee consists of seven members ap
pointed by the governor for terms of 3 years. Its powers
are stated in that portion of sec. 111.34 which reads as
follows:

"* * * The commission may refer to such committee for
study and advice on any matter relating to fair employ
ment. Such committee shall give consideration to the prac
tical operation and application of this chapter and may
report to the proper legislative committee its view on any
pending bill relating to the subject matter of this chapter.
Members of the committee shall receive no salary or com
pensation for services on said committee, but shall be en
titled to reimbursement for necessary expenses."

We assume, without deciding, that the legislature could
constitutionally authorize the industrial commission to del
egate the power given it to investigate complaints under the
fair employment practices act to a private person or group.
However, the grant of such authority must rest upon stat
utory language which permits no other conclusion. There
are several reasons therefor. The first is that the functions

of the state since its inception have been with few, if any,
exceptions carried out through duly elected or appointed
public officers and public employes. Hence, it will ordinar
ily be supposed that where a public officer is given power
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to carry out his duties by the use of others it will be in the

customary manner through those in official service. The

second is that the third sentence of sec. 111.33 says the
industrial commission may by one or more of its own mem
bers "or by such agents or agencies as it may designate"
conduct in any part of the state not only investigations but

also any proceeding, hearing or inquiry necessary to the
performance of its functions. Also, in sec. 111.36 (2) it is
provided that the commission "and its duly authorized

agents" are empowered not only to make investigations as
provided in ch. 101, but to hold hearings, subpoena wit
nesses and take testimony, and may give witnesses who
testify immunity against self-incrimination. Thus, any
agent or agency which could be designated by the industrial
commission to conduct investigations under the act could
also be designated by it to conduct proceedings, hold hear
ings, subpoena witnesses and gi-ant witnesses immunity
from self-incrimination. There may be a question whether
the legislature could constitutionally provide that such func
tions be delegated to a private person or group. But in any
event the power to conduct proceedings, hold hearings, sub
poena witnesses and grant witnesses immunity from self-
incrimination relates to functions which affect the citizen so

vitally and are of such public importance that they are tra
ditionally, if not of necessity by reason of constitutional pro
visions, performed by those in official service, so that any
intent to permit them to be delegated to and performed by
a private person or group will not be inferred unless the

statute plainly provides therefor.

The material provisions of sees. 111.33 and 111.36 (2)
contain no such language. We are therefore of the opin
ion that the portion of sec. 111.33 which provides the com
mission may by one or more of its own members "or by
such agents or agencies as it may designate" conduct pro
ceedings, hearings, investigations or inquiries necessary to
the performance of its functions, and that portion of sec.
111.36 (2) which refers to "the commission and its duly
authorized agents" should be construed as authorizing the
commission to designate as an agent or agency to conduct
investigations or perform other functions under said act
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only those members of its staif in state service or other
state officers or employes whose services may be obtained
under the statute providing for interdepartmental cooper
ation (sec. 14.65), and that it cannot select a private per
son or group for that purpose.

In other cases where the legislature intended to permit

the selection of those not in official service the statute has

specifically so provided. Thus, sec. 16.10 (2) authorizes
the director of personnel to designate persons "in or out
of the official service" of the state or of any city or county

to act as local examiners for civil service examinations.

Under the collection agency law the banking commission

is authorized to appoint advisors who are to be consulted
by it and are required to assist the commission in the exe
cution of its duties under the law. It is specifically pro
vided that "the commission may appoint such advisors as
deputies" and further that such persons "either as advisors
or deputies" shall receive no compensation for their ser

vices but shall receive actual and necessary traveling-ex
penses. Sec. 218.04 (7). The small loan law contains a

similar provision. Sec. 214.07 (5). The failure of the leg
islature to include any similar provisicn in the fair em
ployment practices act is significant and supports the con
clusion reached in the previous paragraph of this opinion.

If an attempt were made to designate members of the

advisory committee as agents of the industrial commission
to conduct investigations and such members attempted to
so act, we think that they would be acting as private per
sons and a tripartite panel made up of members must be
considered a private group which the industrial commission

has no authority to designate as its agent or agency under
sec. 111.33 or sec. 111.36 (2). We assume, without decid
ing, that the members of the advisory committee are public
officers. However, they would be public officers only when
acting as members of the committee, and any action by them
as public officers would have to be limited to matters within
the authority granted the committee by sec. 111.34, and
could be taken by the members not as individuals but only
as a committee at a meeting at which all members are pres
ent or of which all members had proper notice. State Bank
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of Cornell v. Washington, (1924) 184 Wis. 12'4 at 127. It

must be remembered the sole function of the committee is

to act in an advisory capacity, and that the only power it
has is that which is given by the statute specifying'its func
tion. Sec. 111.34. If the members of the committee at

tempted to perform investigatory duties for the industrial
commission, they would be in an entirely different field;
they would not be acting in their official capacity; they
would be acting as private persons, and if they attempted
to act in a group, they would act as a private group having
no official status.

We conclude that the industrial commission cannot des

ignate a tripartite panel made up of members of the ad
visory committee to investigate complaints of discrimina
tion under the fair employment practices act, and we an
swer your second question "No."
WET

Fish and Game—Licenses and Permits—Fur Dealers—

Interstate Commerce—Sec. 29.134 (1) (g) relating to itin
erant fur buyers is applicable to the purchaser of raw furs
of wild animals from trappers, fur buyers, or fur dealers
in retail lots for purposes of resale, but does not apply to
the purchaser of furs domestically raised and does not in
volve an improper interference with interstate commerce.
Fur association or other agency conducting auction sale
of furs as agent for others is not subject to the licensing
provisions of sec. 29.134.

February 25, 1946.

E. J. Vanderwall, Conservation Director,
Wisconsin Conservation Department.

You have inquired whether nonresident fur buyers are
required to secure itinerant fur buyers' licenses under sec.
29.134, Stats., in order to buy at fur auctions or otherwise
the raw furs of wild or domesticated fur-bearing animals
in Wisconsin. We understand that it has been contended
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that such licensing provisions are not applicable to the pur
chase of domesticated mink or fox furs.

While sec. 29.134 (1) (a), which defines the term "raw
fur," makes no distinction between the fur of a wild mink
or fox and the fur of a domesticated mink or fox, the pro
visions of sec. 29.134 (1) (g) limit the definition of an itin
erant fur buyer to mean "persons, firms or corporations
other than resident fur dealers who engage in the business
of buying, bartering, trading or otherwise obtaining raw
furs from trappers or from fur buyers or fur dealers in
retail lots for purposes of resale."

This term is used in contrast with the term "resident

fur dealer" which is defined to include persons, firms or cor
porations having an established post or place of business
in the state where they carry on the business of buying,
bartering, trading and otherwise obtaining raw or dressed
furs. See sec. 29.134 (1) (c), (d) and (e).

Where an association conducts an auction it is presum
ably acting as agent for trappers or fur dealers and con
sequently the purchase of raw furs through such an asso
ciation would stand on no different footing than a direct
purchase from the principal. Qui facit per alium facit per
se—he who acts through another acts himself; that is, the
acts of an agent are the acts of the principal.

Thus, so far as the foregoing provisions are concerned,
the nonresident buyer comes within the definition of an
itinerant fur buyer under sec. 29.134 (1) (g) whether he
purchases his raw furs from a trapper, buyer, or dealer,
or from an association marketing such furs as agent of
trappers, buyers or dealers.
However, so far as domestically raised furs are con

cerned, it cannot be said that the seller of such raw furs

is a "trapper," "fur buyer" or "fur dealer" within the
meaning of sec. 29.134 (1) (g). We do not understand
that a fur farmer "traps" the animals which he raises in
captivity. He does not buy furs so as to be a "fur buyer"
and he is not a "fur dealer" as that term is defined in sec.

29.134 (1) (c), (d) and (e). A "fur dealer" is one who
carries on "the business of buying, bartering, trading and
otherwise obtaining raw or dressed furs." The definition
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does not cover a producer of furs. Certainly he does not
acquire his furs by purchase, barter or trade, and the words
"otherwise obtaining" under the doctrine of ejusdem genr-
eris are to be confined to methods of acquiring furs similar

to "buying," "bartering" or "trading," that is, by dealing
with others rather than by producing the same on his own
fur farm.

Consequently so far as domestically produced furs are
concerned, the nonresident buyer falls short of meeting
one of the elements of the definition of "itinerant fur buyer"

under sec. 29.134 (1) (g) in that such furs are not pur
chased from "trappers," "fur buyers" or "fur dealers" when
purchased at a fur association auction. This conclusion is
further fortified by sec. 29.579, Stats., as repealed and re
created by ch. 563, Laws 1945. It provides:

"The breeding, raising and producing in captivity, and
marketing of foxes, fitch, nutria, marten, fisher, mink, chin
chilla, rabbit or caracul, shall be deemed an agricultural
pursuit, and all such animals so raised in captivity or law
fully taken, shall be deemed domestic animals, subject to
all the laws of the state with reference to possession, owner
ship and taxation as are at any time applicable to domestic
animals."

This indicates an intention on the part of the legislature
to place domestically raised fur-bearing animals on an ag
ricultural basis the same as other domestic animals. Con

sequently the provisions of ch. 29 relating to the taking
of fish and game in the wild state should not be extended
by implication to include domestically raised fur-bearing
animals unless the context clearly requires.
Thus, in answer to your first question, you are advised

that a nonresident fur buyer does not need an itinerant
fur buyer's license in order to purchase domestically raised
furs at a fur association auction but so far as the purchase
of raw furs of wild animals from trappers, fur buyers or
fur dealers or any association acting as their agent is con
cerned, he must have such license.

Secondly, you inquire whether a fur association or others
engaged in marketing raw furs of wild or domesticated
fur-bearing animals by auction sale are required to be li
censed as fur dealers under sec. 29.134.
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The answer to this question depends upon whether the
facts bring the operation in question within the statutory
definition of a fur dealer. As previously indicated, a resi
dent fur dealer is one who has an established place of bus
iness in the state for the purpose of carrying on the bus
iness of buying, bartering, trading and otherwise obtain
ing raw or dressed furs. Sec. 29.134 (1) (c), (d) and (e).
If a fur association or any other agency is acting merely
as agent for its members or others in conducting a fur auc
tion we would not consider that it is acting as a dealer but
we do not wish to be understood as making a ruling of any
particular situation in the absence of a full statement of
all the surrounding facts and circumstances.

Thirdly, you ask whether it would be considered an in
terference with interstate commerce in the event non
resident owners of furs shipped their furs into Wisconsin
to be sold at a fur auction sale held in this state and the

conservation commission required the buyers of such furs
to comply as fur buyers within the provisions of sec.
29.134 (1) (g).

We do not believe that any question of improper inter
ference with interstate commerce is involved for a number
of reasons which we will not attempt to analyze in any
great detail.

In the first place a state, in the exercise of its legitimate
police power, may incidentally affect interstate commerce
when the object of the state regulation is not to that end,
but is a legitimate attempt to protect the people of the state
or the welfare of intrastate business and where the exer

cise of such police power is not inconsistent with, or in
obstruction of federal regulations. Hall v. Geiger-Jones
Co., 242 U. S. 539. Sligk v. Kirkwood, 237 U. S. 52.

Reference is made to XXVII Op. Atty. Gen. 35, in which
authorities are cited to the effect that the state may prop
erly exercise its police power in the preservation of game
even though by doing so interstate commerce may be re
motely and directly affected. See particularly Geer v. Con-
necticut, 161 U. S. 519, 534.
So far as domestically raised furs are concerned we have

already advised you that sec. 29.134 (1) (g) does not ap-
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ply and hence no interstate commerce question is involved
here since no license would be required whether the furs
were produced locally or in other states.

Moreover, it has been held that interstate commerce does
not include the business of a livestock commission merchant

whose place of business is at a certain yard in a city and
who buys and sells stock for others, although the stock
may have been shipped and consigned to him for sale from
another state and may be sold for shipment to another state
or to a foreign country. Hopkins v. United States, 171 U. S.
578. The same principle would apply to furs sold for com
mission on auction.

Lastly, you inquire whether at such auction sale a resi
dent buyer must be licensed as a resident fur dealer, Class
A, B, or C, as provided under sec. 29.134 (1) (c), (d)
and (e).

Again, any ruling applicable to a particular situation
must be predicated upon the facts and circumstances in
volved. In the absence of any facts being presented to us
we can do little more than refer once more to the words

of the statute, sec. 29.134 (1) (c), (d) and (e), which de
fine a resident fur dealer as one having an established post

or place of business in the state where he carries on the
business of buying, bartering, trading and otherwise ob
taining raw or dressed furs. Note that the definition spec
ifically includes "buying."
WHR
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Municipalities—Public Deposits—Funds of the Milwau
kee Mid-Summer Festival Corporation are not subject to
the public deposits law, chapter 34.
Funds of housing authorities created by a city under sec.

66.40, Stats., are subject to chapter 34.

March 6, 1946.

Miss Bernice E. Coe, Executive Secretary,
Board of Deposits of Wisconsin.

You have inquired whether the funds of the Milwaukee

Mid-Summer Festival Corporation are subject to ch. 34,
the public deposits law. This corporation filed articles of
incorporation on April 21, 1937 with the secretary of state,
but was never organized under its articles until May 2,
1945. During the interim it operated as a commission es
tablished by the common council of the city of Milwaukee
as an instrumentality or agency of the city. We understand
that during this period the funds were considered to be
subject to the public deposits law but that no question is
being raised on that score. Now, however, the corporation
is operating as a non-stock non-profit organization with
authority to receive and disburse funds in such manner
as its board of directors sees fit and as authorized by law.
The coi'poration was organized for the purpose of foster

ing and stimulating the civic welfare of the community by
planning, promoting, engaging in and conducting festivals,
reunions, pageants, home-comings, operas, concerts, ath
letic and aquatic contests, and all other civic enterprises
of like nature and purport according to article I of the
articles of incorporation. Article II of the by-laws enlarges
upon the foregoing purposes by the following additional
language:

". . . to plan, operate and finance the yearly celebration
known as the Milwaukee Midsummer Festival; to provide
for a common meeting ground for the enjoyment of its cit
izens and visitors; to sell the nation on the advantages and
resources of Milwaukee, Wisconsin; to develop the festival
on a national scale that will spread the fame of Milwaukee
as a well-kept, healthful, cultural, orderly city and indus
trial center with a harbor termed the "Naples of America";
to publicize the State of Wisconsin as an agricultural cen-
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ter and ideal summer vacation playground; and to accom
plish and harmonize these activities through cooperation
and assistance of the county government of Milwaukee
County, the Board of Supervisors, the Milwaukee County
Park Commission, and other officers of Milwaukee County,
Wisconsin, the govenmient of the City of Milwaukee, the
Mayor, the Common Council, the various departments and
other officers of the City of Milwaukee; the government of
the State of Wisconsin, the Legislature, together with the
State University, the Conservation Commission, the De
partment of Agriculture and Markets and other depart
ments and officers of the State of Wisconsin, together with
the Governments of the counties of the State of Wiscon
sin; the Federal Government and particularly the depart
ments of the Federal Government interested in conserva
tion, industry, cultural projects, etc., and other depart
ments of the Federal Government together with the citizens
of the City and County of Milwaukee, State of Wisconsin."

There are 17 members of the board of directors elected
annually. The incorpprators have the power to admit per
sons to membership in the corporation until the board of
directors is elected. Members of the corporation consist of
not less than 17 persons appointed by the mayor of the
city of Milwaukee. The boai-d of directors may from time
to time admit additional persons to membership subject
to the approval of the mayor. Members may be discharged
or expelled by a majority vote of the board of directors,
subject to the approval of the mayor, and membership dues
may be established by the board of directors.
The articles provide that the sources of revenue of the

corporation shall be appropriations received from the city
of Milwaukee and such gifts, bequests and contributions
from private organizations and persons and from such other
societies from which money shall be received.

It so happens that the treasurer of the corporation is the
city treasurer of Milwaukee but there is nothing in the
articles or by-laws which requires him to be the treasurer.
We are not advised as to whether there is anything in the
ordinances of the city of Milwaukee requiring him to be
treasurer of the corporation, but in view of the provisions
of the ai'ticles and by-laws we assume that he is not re
quired by law to be such treasurer.
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Under the above circumstances we are of the opinion
that the funds of this corporation are not subject to the
public deposits law.

Sec. 34.01 (1) defines public deposits as follows:

" 'Public deposit' shall mean moneys deposited by the
state or any county, city, village, town, drainage district,
power district, school district, sewer district, or any com
mission, committee, board or officer of any governmental
subdivision of the state, or any court of this state, in any
state bank, savings and trust company, mutual savings
bank, or national bank in this state, including private funds
held in trust by a public officer for persons, corporations
or associations of individuals."

While the corporation may receive money from the city
of Milwaukee and county of Milwaukee as part of its rev
enues we do not understand that these municipalities de
posit these funds in any bank in trust for the corporation.
Presumably the money is turned over to the corporation
which may deposit it in a bank or spend it directly.

Sec. 34.01 (3) provides:

" 'Public depositor' shall mean the state or any county,
city, village, town, drainage district, power district, school
district, sewer district, or any commission, committee,
board or officer of any governmental subdivision of the
state or any court of this state which deposits any moneys
in a public depository."

Obviously this corporation is not a public depositor un
der the foregoing definition as it is not a commission, com
mittee, board or officer of any governmental subdivision of
the state.

Sec. 34.01 (5) provides:

" 'Public moneys' shall include all moneys coming into
the hands of the state treasurer or the treasurer of any
county, city, village, town, drainage district, power dis
trict, school district, sewer district, or of any commission,
committee, board or officer of any governmental subdivision
of the state, or the clerk of any court in this state, by vir
tue of his office without regard to the ownership thereof."

The funds of the corporation do not come into the hands
of the city treasurer by virtue of his office as city treasurer.
They come into his hands by reason of the fact that he is
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the duly elected treasurer of the corporation by its board of
directors in accordance with the articles of incorporation.
Presumably the directors would be entirely free to choose
any other person as treasurer of the corporation.

Secondly, you inquire whether funds of municipal hous
ing authorities under sec. 66.40, Stats., are subject to the
public deposits law.

Sec. 66.40 (4) (a) provides:

"When the council of a city by proper resolution shall
declare at any time hereafter that there is need for an
authority to function in the city, a public body corporate
and politic shall then exist in the city and be known as the
'housing authority' of the city. Such authority shall then
be authorized to transact business and exercise any powers
herein granted to it."

Sec. 66.40 (5) (c) provides in part that the authority
may call upon the city attorney or chief law officer of the
city for such legal services as it may require. Sec. 66.40 (8)
provides for removal of the commissioners by the mayor
for cause and upon hearing and that the provisions of sec.
17.16 relating to removal for cause shall apply. Sec. 66.40
(9) provides, among other things, that the authority shall
constitute "a public body and a body corporate and politic,
exercising public powers."

Sec. 66.40 (10) gives the authority the right to acquire
property by eminent domain upon adoption of a resolution
declaring the acquisition of the property to be in the pub
lic interest and necessary for public use. Sec. 66.40 (22)
declares the property of an authority to be public property
used for essential public and governmental purposes and
exempts the same from taxation. Sec. 66.40 (23) provides
that the authority shall file a report of its activities for
the preceding year with the mayor of the city at least once
a year. Sec. 66.40 (26) provides that no housing authority
shall construct or operate any project for profit "or as a
source of revenue to the city." Sec. 66.40 makes no provi
sion as to the deposit of the funds of the authority, although
it may invest its funds not needed for immediate disburse
ment and issue evidences of indebtedness which shall not

constitute a debt of the city. See sec. 66.40 (9) (n) and
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(q). It may mortgage its property even though the prop
erty so mortgaged has been financed in whole or in part
by government aid. Sec. 66.40 (16). Sec. 66.40 (30) author
izes the city to appropriate money to the authority for the
administrative expenses and overhead for the first year.
This money may be donated by the city and the city may
lend or donate money to the authority from time to time.
Sec. 66.40 (31) provides for submission of project plans
to the city planning commission.
We believe that from a reading of the various and fore

going statutory provisions it may fairly be concluded that
the funds of the city housing authority set up under sec.
66.40 constitute "public deposits" within the meaning of
sec. 34.01 (1) since the same would constitute moneys de
posited by a commission of a governmental subdivision of
the state. The commission would also be a "public depos
itor" under sec. 34.01 (3) since a public depositor means
any commission of any governmental subdivision of the
state. Sec. 34.01 (5) defines "public moneys" so as to in
clude the moneys coming into the hands of the treasurer
of any commission of any governmental subdivision of the
state and sec. 34.01 (7) defines "treasurer" to include any
official of any commission of any governmental subdivision
of the state whose official duties require that he receive and
account for public moneys.

While a housing authority is a body corporate separate
and apart from the city it is nevertheless an arm or agency
of the city. Compare SulHva/n v. Board of Regents of Nor
mal Schools, 209 Wis. 242, wherein it was held that the
board of regents of normal schools, which is a body cor
porate under sec. 37.02 (1) is nevertheless but an arm or
agency of the state. The status of a housing authority is
not unlike that of the Wisconsin university building corpo
ration organized for the purpose of financing building for
ultimate acquisition by the university regents under sec.
86.06, Stats., and whose funds are required to be combined
with other state funds by your board for purposes of ad
ministering the public deposits law.

Although the statute is silent on this question we would
assume that the property of a housing authority is held in
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trust for the city and that upon dissolution of an author
ity the city would succeed to its property. Certainly it would
not become the individual property of the five commissioners
who happened to be in office at the time of such dissolution.
The fact that sec. 66.40 (26) prohibits the operation of a
housing authority for profit or as a source of revenue for
the city clearly implies that if there were any profits or
property on hand at the time of dissolution the same would
normally be regarded as belonging to the city.
The numerous statutory provisions above cited amply

demonstrate the public character of a housing authority as
a commission of a city and you are therefore advised that
the funds of such an authority are subject to chapter 34.
WHR

Oil Inspection—Containers—Criminal L a w—Accessory
—The provisions of sec. 168.11 (1), Stats., preventing a
dealer from delivering kerosene "in" certain types of con
tainers would probably not cover the act of delivering kero
sene from an unobjectionable container into one which did
not conform to the law.

Such act might be prosecuted criminally as aiding and
abetting the offense of the receiver in keeping the kerosene
in an unsatisfactory container under sec. 168.11 (1), Stats.

March 12, 1946.
L. C. Whittbt,

State Inspection Bureau.

You have asked whether the following sentence appear
ing in sec. 168.11 (1), Wis. Stats., may constitute the basis
for a criminal prosecution for delivery of kerosene into an
improper container where the delivery was effected by
means of a container which did not violate the terms of the

statute: "No such dealer shall deliver kerosene in a bar

rel, cask, jug, package or can painted or stenciled as here
inbefore provided."
A prosecution under the quoted provision in the circum

stances you have reported involves the construction of the

word "in." Our examination of authorities leads us to be-
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lieve that the word would not be interpreted broadly enough
in a criminal statute to include the meaning of "into."
In view of the uncertainty, it would seem preferable, if

possible, to bring the case under other statutory provision.
Sec. 168.11 provides that no person "keeping for use or us
ing kerosene shall put or keep the same in any barrel, cask,
jug, packages or can painted or stenciled as hereinbefore
provided." Sec. 353.05 of the statutes, as recreated by ch.
260, Laws 1945, permits the prosecution as a principal of
"every person concerned in the commission of an oifense,
whether he directly commits the offense or aids or abets
in or hires, counsels or otherwise procures its commission."
Pi'osecution of a person for aiding or abetting in the com
mission of an offense is discussed in XXX Op. Atty. Gen. 95.
A case in which such a conviction was upheld is State v.
Maas, (1944) 246 Wis. 159.
We believe that there would be less legal difficulty in the

case you mention if the person who delivered the kerosene
into the objectionable container were prosecuted for aid
ing and abetting the person to whom the kerosene was de
livered in violating the provision of sec. 168.11 (1) last
above quoted.
BL

Corporations — Credit Unions — Dissolution — Certain
questions answered concerning sec. 186.18, Stats., relating
to dissolution of credit unions.

March 12, 1946.

Banking Commission.

In your recent letter you submit four questions which

require an interpretation of the statute relating to volun
tary dissolution of credit unions.
You point out that sec. 186.18, as it appeared in the 1943

statutes, read in part as follows:

"At any meeting specially called to consider the subject,
the members, upon the unanimous recommendation of the
board of directors, may vote to dissolve the corporation,
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provided at least two-thirds of the members are present at
such meeting, and provided not more than 10 members,
either in person or by written notice, object thereto. * * *"

You further advise that experience under this section
was unsatisfactory, the reason being that in the great ma
jority of cases a sufficient number of members did not at

tend the meeting specially called to consider the question
of dissolution to enable any action to be taken with respect
thereto. You state that as a result this section was repealed
and recreated by ch. 58, Laws 1945 to read in part as
follows:

"Upon the unanimous recommendation of the board of
directors the members may vote to dissolve the corporation
provided that at least two-thirds of the members vote by
ballot in favor of dissolution, and provided not more than
10 members either in person or by written notice, object
thereto. * *

The questions on which you wish our opinion are as
follows:

1. Can a meeting of the shareholders be dispensed with
in view of the fact that the statute now does not specify
that a meeting shall be held?

2. In event a meeting is necessary, is the vote needed to
adopt a resolution providing for dissolution of a credit
union an affirmative vote of two-thirds of the members of
the corporation or is it sufficient that there be an affirma
tive vote of two-thirds of those present at the meeting?

3. May the ballots as provided for be circulated by mail
and be returnable on a specified date as a means of deter
mining the wishes of the members relative to the
dissolution?

4. If 10 or more ballots indicate a negative vote for dis
solution, do such negative ballots indicate a written notice
objecting thereto; or is it anticipated that 10 or more per
sons either in person or by written notice object thereto
prior to the time that the ballots are cast?

As to question 1: In our opinion dissolution of a credit
union can be effected only by formal action taken by reso
lution at a special or regular meeting of shareholders. Such
meeting is necessary even though the statute does not now
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specify that one be held. We arrive at this conclusion in
view of what was said in Kwppers v. Cast Stone Construc
tion Co., (1924) 184 Wis. 627, 632-3.
We appreciate that the words "At any meeting specially

called to consider the subject" in the former statute were
dropped when the present one was enacted. We do not think
it can be implied therefrom that no meeting is necessaiy.
As stated in the case cited, the common law rule is to the
effect that stockholders or members of a corporation have
no power to act as or for the corporation except at a cor
porate meeting called and conducted according to law. The
court also held that it is presumed that no change in the
common law is intended unless the language employed in
a statute clearly indicates such an intention. The court fur
ther stated that the rules of the common law are not to

be changed by doubtful implication, nor overturned except
by clear and unambiguous language. In enacting the pres
ent statute the legislature failed to use any language which
would clearly indicate any intent to change the common
law rule. The most that can be said is that the change
in the statute to which we have referred indicates an in
tent to eliminate the former requirement that the matter
of dissolution be taken up at a meeting specially called to
consider the subject, thus permitting such matter to be
taken up at either a special or regular meeting of the share
holders called and conducted according to law.

As to question 2: In our opinion the vote necessary to
adopt a resolution providing for dissolution of a credit
union is two-thirds of the members and not two-thirds of
the members present at the meeting. This is the only con
clusion justified from the context of the statute which states
the vote shall be by at least "two-thirds of the members."
If we were to construe this to mean that the vote shall be

by two-thirds of the members present, we would be read
ing something into the statute which was not put there by
the legislature. This cannot be done in view of the clear
and unambiguous provisions of the statute.

In XXII Op. Atty. Gen. 789 that portion of sec. 181.03
which provided in effect that any corporation may dissolve
by adopting a written resolution to that effect at a meet-
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ing of its members called for that purpose "by a vote of two-
thirds of the stock entitled to vote, in case of stock cor
porations, and of one-half the members in other corpora
tions; * * *" was construed as requiring that a resolution
for dissolution be adopted by the affirmative vote of two-
thirds of the stock entitled to vote in case of stock corpo
rations and of one-haJf the members entitled to vote in
case of other corporations. This office expressed the view
that the statute did not mean a two-thirds vote of stock
holders attending the meeting in case of a stock corpora
tion or one-half of those attending the meeting in case of
other corporations, assuming in each case a quorum was
present.

An additional reason in support of our conclusion may
be found in the fact that where the vote is to be based on
the number of stockholders or members present at the
meeting, the applicable statute specifically so states. See
sees. 185.165, 188.085, 188.095, 188.115. Other statutes pro
vide that corporate action may be taken by a certain num
ber of votes cast or by a certain number of members vot
ing. See sees. 202.01 (4), 185.07. Obviously under such cir
cumstances a statute such as sec. 186.18 which fails to con
tain express language providing that the vote be based on
the number of members present or voting or on the num
ber of votes cast, will not be construed to that effect.

As to question 3: We see no reason why ballots may not
be circulated among the shareholders by mail as a means
of determining their views or wishes relative to dissolution.
All that would be accomplished by such procedure would
be to obtain an informal expression of their opinion on the
subject. Any effective action on the subject of dissolution
must be by resolution at a special or regular meeting of
shareholders. See answer to question 1.

As to question 4: In our opinion objection may be made
in either of two ways, in person, or by written notice. Ob
jection in person means an objection made by a shareholder
while present at the meeting of shareholders called to con
sider the subject. It could be made orally either prior to
or at the time of balloting or it could be by a negative bal
lot. Objection by written notice contemplates an objection
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through the medium of a written document. The share
holder need not personally present such objection; it is suf
ficient that it be timely delivered to the secretary. The stat
ute does not specify the time when the written notice
should be delivered. To be safe it should be delivered prior
to the time of the meeting called to consider the subject.
The statute fails to furnish any guide to the form of the

written notice. However, the requirement that the objec
tion be by "written notice" itself would imply certain re
quirements. A written notice ordinarily implies a written
document wherein it is stated that notice is given of cer

tain facts. There is also authority to the effect that where
a statute requires an appeal to be taken by service of a no
tice in writing it will be implied that it be signed by or for
the person giving the notice, although such requirement may
be dispensed with in event the statute or rule does not ex
pressly require it to be signed, if the party giving the notice
serves it unsigned. See Eaton v. The Swfiervisors of Man-
itowoc County, (1877) 42 Wis. 317; The Evangelical hw-
thera/n St. Peter's Gemeinde v. Koehler, (1884) 59 Wis. 650.

It is not necessary to determine whether such rule would
apply to a written notice or objection under sec. 186.18
since we refer to the foregoing simply to show some of the
elements ordinarily considered as being included in a "writ
ten notice." The important thing here is that a ballot would
not ordinarily meet any of the requirements usually asso
ciated with a written notice, and hence we are of the opin
ion that a ballot containing a vote against dissolution could
not be considered an objection by written notice, as pro
vided in sec. 186.18.

WET



Opinions op the Attorney General 69

Soldiers, Sailors and Marines—Civil Service—Counties—
Veterans' Service Officer—A county veterans' service of
ficer elected pursuant to ch. 550 of the Laws of 1945 is

eligible to come within a county civil service system as de
fined by sec. 59.074, Stats.

March 13, 1946.

J. Norman Basten,
DistHct Attorney,

Green Bay, Wisconsin.

You have asked whether a county veterans' service of
ficer elected pursuant to ch. 550, Laws 1945, is eligible to
come within the county civil service system as defined by
sec. 59.074.

As you have pointed out, sec. 59.074 provides that the
civil service system may be made applicable to "all county
personnel, including personnel authorized by statute to be

appointed by officers, boards, committees or commissions,
except the members of the governing body, elective con
stitutional officers, members of boards and commissions and
members of the judicially." It appears that the legislature

intended the term personnel to include all county officers
or employes not enumerated in the exceptions. If it had not

intended that officers should be included, it would not have
been necessary to except specifically members of the gov
erning body, elective constitutional officers and the like.
You have not indicated that there is any civil service

requirement inconsistent with the qualifications set up by
statute for the position of county veterans' service officer
as, for instance, the requirement that he be an honorably

discharged veteran who served the United States in time
of war. We are assuming for the purposes of this opinion
that there is no question of conflict between statutory and
civil service regulations.
BL
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Banking Commission—Building and Loan Associations—
Pensions—Questions answered (1) concerning establish
ment of pension programs by local building and loan asso
ciations pursuant to power granted by sec. 215.07 (8),
Stats., and (2) as to supervision of said matters by the
banking commission.

March 18, 1946.

Banking Commission.

You call our attention to ch. 246, Laws 1945, which
among other things creates sec. 215.07 (8), Stats., to pro

vide that local building and loan associations shall have
power "to create or join a pension system or fund for the
retirement of its officers and employes."
You advise that several local building and loan associ

ations are now contemplating the establishment of retire
ment plans for their officers or employes, which raises sev
eral questions on which you desire our advice, as follows:

1. Has the banking commission the power and authority
under sec. 215.01 (13) to supervise the use of these pro
posed pension funds and plans, and has it the authority to
submit a model plan to be used by all associations (as is
done in the case of by-laws) for the purpose of having
uniformity of plan throughout this jurisdiction and to avoid
confusion?

We are of the opinion that the context of sec. 215.01 (13)
would clearly authorize the banking commission, with ap
proval of the building and loan advisory committee, to is
sue an order or orders prescribing I'easonable rules and reg
ulations regarding the establishment of pension funds or
plans by local building and loan associations. The subsec
tion referred to reads as follows:

"(13) The commission shall, with the approval of the ad
visory committee, issue orders prescribing reasonable rules
and regulations in conducting the business of associations
or corporations operating as provided in this chapter and
it may in like manner issue orders amending, modifying,
repealing or supplementing rules or orders. The violation
of any such rule may be cause for the removal of any of
ficer, director or employe of any association or corporation,"
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It is necessary to recognize the limitations in the power
granted the commission by the foregoing subsection. It
does not grant the commission power to supervise directly.
Any supervision must be effected through a general order
or orders issued by the commission and approved by the
advisory committee. The commission would thus be in po
sition to demand compliance with any such order or orders
and in that manner achieve a degree of supervision over the
subject matter covered thereby.
No doubt the commission could submit a model plan or

plans for establishment of a pension plan, to the various
local associations for advisory purposes only. In our opin
ion the only manner in which it could possibly set up a man
datory plan which would have to be adopted by all associ
ations desiring to set up a retirement program for officers
and employes, would be through the medium of a general

order issued under sec. 215.01 (13). Even assuming it has
such power, we question whether it would be wise for the
commission to proceed in such manner. In the first place
the plan to be adopted in establishing a retirement program

depends upon the facts in each case. Each plan must be
tailored to fit the particular association for which it is de
signed. A plan which may be best for one association may
not be for another. Hence, it would not seem practical for
the commission to attempt to devise a model plan or plans
to be used by all associations. In the second place the power
of the commission under sec. 215.01 (18) is limited to is

suing general orders prescribing reasonable rules and reg
ulations subject of course to approval of the advisory com
mittee. We question whether a general order prescribing
rules and regulations which call for a model plan or plans
and which would permit no deviation would meet the re
quirement that it be reasonable in view of the fact that it

is recognized that there are many different types of valid
pension programs, that the type to be adopted depends upon
the circumstances of each individual employer, and that ex

ercise of the power given each local association by sec.
215.07 (8) "to create or join a pension system or fund for
the retirement of the officers and employes" is not subject
to the approval of the banking commission as is the exer
cise of certain other powers granted by sec. 215.07. Ap-
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plication' of the doctrine of expressio unius est exclusio al-
tenus under such circumstances compels the conclusion that
the power to create or join a pension system need not be ex
ercised subject to approval of the banking commission.

2. May such a pension system be created by action on
the part of the board of directors amending the by-laws,

or must action.be taken by the stockholders to the end of
amending the articles of incorporation, for the purpose of
putting into action a complete pension system immediately
or paying the necessary premium for joining a pension
system?

In view of the express power given local building and
loan associations to set up or join pension plans by sec.
215.07 (8) as created by ch. 246, Laws 1945, it is not nec
essary to amend the articles of incorporation or by-laws of
each local association to give it such power. The general
rule is that the powers of a corporation, such as a build
ing and loan association, organized under general law as
contrasted to a special act, are not measured solely from
those appearing in its articles of incorporation but also in
clude such additional powers as may be granted by statute.
See Fletcher, Cyclopedia Coporations (Perm. Ed.) Vol. 6,
p. 183-4; Hull v. Pfister & Vogel Leather Co., 235 Wis. 653
at- 666. It is also established generally that statutes grant
ing powers to corporations will be construed to apply to
existing corporations as well as those subsequently created.

Fletcher, Cyclopedia Corporations (Perm. Ed.) Vol. 6,

p. 184. See also State ex rel. Cleary v. Hopkins Street B &L
Assn., 217 Wis. 179, affirmed 296 U. S. 315. It is not neces
sary to amend the articles of incorporation to include a
power subsequently conferred by statute. The corporation
acquires the new power simply by enactment of the new
statute. See Fletcher, Cyclopedia Corporations, (Perm.
Ed.) Vol. 6, pp. 184, 187; State v. San Antonio Public Ser
vice Co. (Tex. Com. App.) 69 S. W. (2d) 38. The only pos
sible exception might be in the case where the articles of
incorporation or by-laws contain a provision prohibiting
the exercise of the new power granted by a statute subse
quently enacted, in which case it might be necessary to
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amend the articles and by-laws before the power could be
exercised.

The establishment of a pension program by a local build
ing and loan association should be through action of its
board of directors. Except where otherwise specifically pro
vided in ch. 215, local building and loan associations are
organized and conducted under the general laws relating
to corporations. Sec. 215.02; XXXIV Op. Atty. Gen. 326.
This calls into operation the provisions of sec. 180.13 (1)
which provides, among other things, that "the property,
affairs and business of every such corporation shall be un
der the care of and be managed by a board of directors"
chosen by stockholders or members of the corporation as
therein provided. See also Central Shoreivood Building
Corp. V. Saltzstein, 245 Wis. 138; Kingston v. Creedon, 218
Wis. 252.

3. If an association chooses to adopt a pension program
as provided by statute, should this be done under super
vision of the banking commission, or has each association
the power to go ahead by action of the association directors?

The question of adopting a pension program involves two
factors. The first is to determine whether or not the asso
ciation should adopt a pension program and the second,
which arises in event the decision is in the affirmative, is
to determine what type of plan or program should be
adopted. For reasons stated in our answer to the previous
question we are of the opinion that the question whether a
local building and loan association should establish a pen
sion program should be decided by action of its board of
directors. In our judgment the exercise of such power is
not subject to supervision of the banking commission. As
pointed out in our answer to question 1 the power given each
local association by sec. 215.07 (8) "to create or join a
pension system or fund for the retirement of its officers
and employes" is not subject to approval of the banking
commission as is the exercise of certain other powers
granted by sec. 215.07. See sec. 215.07 (6) and (7). Appli
cation of the doctrine of expressio unius est exclusio alterius
compels the conclusion that where approval of the commis
sion is not expressly required by statute before a local build-
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ing and loan association can exercise a power, no such ap
proval is necessary.

In event the board of directors determines to establish

a pension plan or progi*am, the problem then is to deter
mine the type of plan or program to be adopted. This is
a question involving the affairs and business of the asso
ciation and as in the case of other matters relating to the

general conduct of the business of the association, the board

of directors would have power to adopt such type of plan

as the board in its judgment deems best. See Fleischer v.

Pelton Steel Co., 183 Wis. 451. For this reason it is held

that the act of the board of directors in establishing a pen

sion plan cannot be attacked by minority stockholders in

absence of fraud or bad faith. Thus in Fletcher Cyclopedia

Corporations (Perm. Ed.) Vol. 13, §5821, it is said, among
other things: "Among the acts held to be discretionary so
as not to be within the power of the courts to interfere with,
in the absence of fraud or bad faith, at the instance of
minority stockholders, may be mentioned * * * the estab
lishment of a pension system for employees and the com
position by contract of their claims therein, * * *. See also

Nemser v. Aviation Corporation (DC Oregon) 47 F. Supp.
515 at 519.

There is no statute which specifically subjects any action
by the board of directors with respect to these matters to
supervision of the banking commission.

Sec. 215.31 reads in part as follows:

"All associations formed under this or other similar law,
* * * shall be under the control and supervision of the
banking commission. * *

In our opinion this cannot be construed as giving the
banking commission general power to control and super

vise building and loan associations and their affairs beyond
that which may be specifically given by statute. In 42 Am.
Jur., Public Administrative Law, §26, it is said:

"* * * General language describing the powers and func
tions of an administrative body may be construed to ex
tend no further than the specific duties and powers con
ferred in the same statute. * * *"
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Specific powers are given in sec. 215.31 as well as in other
sections appearing in ch. 215 of the statutes. If general
language granting supervisory power were construed to
grant the power to supervise or regulate with respect to
matters ip addition to those over which specific power to
supervise or regulate is given, the administrative body
would then be in position where it would determine for
itself the scope of what would or would not be subject to
regulation. Obviously a construction leading to such result
will not be adopted. In Petition of State ex rel. Attorney
Gene^^al, (1936) 220 Wis. 25, the governor was given power
by sec. 110.04, Stats. 1935, to set up codes of fair compe
tition and trade practices. The court, of course, recognized
that the statute could be constitutional only if in it the leg
islature set up a sufficient standard to enable the governor
to act. It found the standard in the words of the statute

prohibiting unfair methods of competition and trade prac
tices in business. At page 42 the court said that any power
exercised by the governor must relate itself reasonably to
the elimination of unfair methods of competition and trade
practices and it cannot be held that the act intended to
confer upon the governor the power to do all that the leg
islature might do in promoting matters of general public
policy. The court said, page 43:

"It should be said here in order to avoid confusion that,
however broad the language of the act may be with respect
to any power or authority conferred upon the governor or
upon any agency created by him, that power is limited and
restricted by the standard set up in the act—that is, that
anything done under the act must have a reasonable dis
coverable relation to the standard set up in the act and
that there is 'no plenitude of power' allowing either the
governor or the agencies created by him to deal with the
subjects mentioned and referred to in the act in a broad
and comprehensive way, in the interest of the general wel
fare, as the legislature itself might do. * * *"

See also Wisconsin Telephone Co. v. Public Service
Comm., (1939) 232 Wis. 274 at 326; United Parcel Service
V. Public Service Comm., (1942) 240 Wis. 603 at 611;
Northern States Power Co. v. Public Service Comm., (1944)
246 Wis. 215 at 225,
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There is also authority to the effect that the power to
regulate will not be extended so as to constitute manage
ment or operation. 42 Am. Jur. Public Administrative Law,
§26; Harvey v. Corporation Comm., 102 Okl. 266, 229 Pac.
428, 36 A. L. R. 1445; Neio England T. & T. Co. v. Dept. of

Public Utilities, 262 Mass. 137, 159 N. E. 743, 56 A. L. R.
784; Wisconsin Telephone Co. v. Public Service Comm.,
(1939) 232 Wis. 274 at 328; Wisconsin Hydro Electric Co.
V. Public Service Comm., (1940) 234 Wis. 627 at 636. How

ever, as indicated in our answer to question 1 the commis
sion does have power under sec. 215.01 (13), subject to ap
proval by the building and loan advisory committee, to is
sue a general order or orders prescribing reasonable rules
and regulations regarding the establishment of pension
funds or plans by Iccal building and loan associations. Each
local association contemplating the establishment of a pen
sion plan or program would have to comply with any order
or orders which may be issued and through that medium
a degree of supervision would be effected. Other than this

the action of the board of directors taken toward establish

ment of a pension plan or program would not in our opin
ion be subject to supervision by the banking commission.

4. Some associations propose to set aside a part of their
general reserves for the purpose of setting up a pension

program immediately. May a substantial fund taken from
such source be segregated for this purpose immediately?

In Latimer on Industrial Pension Systems (1932) Vol. 1,
it is said at page 235:

"Three general methods of providing for pension pay
ments are in operation at the present time. The first and
still the most generally used procedure is to meet them cur
rently each year as they become due, charging the expend
itures into that year's operating expenses. The second is for
a company to provide, for each employee when his pension
has been earned and he is ready to retire, an annuity equiv
alent to the value of his pension, charging the entire cost
into that year's operating expenses. The third is for a com
pany to make provision each year an employee is in the ser
vice for the pension which eventually will be paid to him."

Your question probably would not arise in event pension
programs following the first two methods are adopted since
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the cost thereof is paid cut of operating expense. It would
arise only in event a program following the third general
method is proposed. Plans based on the latter method fall
into two general classes. In one all contributions are made
by the employer and in the other contributions are made
by the employer and employes.
A sound plan requires that it be set up on actuarial prin

ciples. A plan set up on any other basis will inevitably fail.
Establishment of a plan on actuarial principles requires
setting up of necessary reserves. In Elements of Industrial
Pension Plans (1931) published by the National Industrial
Conference Board it is said, page 28:

"The cost of a pension plan consists of two parts: (1) the
current year-by-year cost; (2) the cost of accrued liability
for service in past years. The first is that sum which, if
set aside annually in a reserve fund at compound inter
est, will cover all liability for future pension payments that
have accrued during the year. The second is the present
value of the reserves that should have been set aside in years
past to cover all employees now on the payroll. Obviously,
if these reserves had been provided for concurrently with
the establishment of the company, the second amount would
be zero. The amount of the accrued liability increases at an
advancing rate with the age of the company. When the
amount is very large, as in the case of a company estab
lished for many years, it is customary to provide for the
reserves to cover accrued liability over a period of years
rather than by one appropriation."

At page 83:

"It is evident that pensions administered on this actu
arial basis are a form of insurance. All pensions are annu
ities, without regard to who pays them. The operation of
a pension plan is essentially the operation of an annuity
business, and hence of an insurance business. Whether the
annuities be immediate or deferred, single premium or an
nual or monthly, is a detail that has no bearing on the es
sence of the business. If the business is to be conducted
safely and conservatively it is necessary that adequate re
serves should be set up and maintained. This means that a
fund must be created. * * *" (Emphasis supplied)

At page 34:

"From the employee's vieivpoint, no pension plan is much
more than a hope unless it is adequately financed by suf
ficient reserves. * * * (Emphasis supplied)
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"Pension reserves should be set up at the time they
[liabilities] accrue. Good accounting practice requires that
reserves for equipment, taxes, insurance, and the like shall
be set up at the time of accrual, and it seems correct to in
clude pension reserves on the same basis, in order to insure
a fair statement of income and expense and to guard
against a false showing of profits at the expense of the fu
ture. The reserve for pensions may be set up along with
reserves for depreciation and other purposes as a book en
try only. It will differ from other reserves in its treatment
in that compound interest must be allowed on its balances,
computed at the rate used in the annuity tables that formed
the basis of the cost estimate. Conservative practice re
quires, however, that pension reserves should be set aside in
a separate fund and be controlled by a board of trustees
who will keep the fund invested to the best advantage. The
same purpose is accomplished even more certainly by un
derwriting the risk with an insurance company. (Empha
sis supplied)
"The principle underlying the establishment of adequate

reserves to provide for pension liabilities as they accrue is
so obviously sound that it is difficult to explain the absence
of this provision in the set-up of many pension plans. Per
haps it can be explained as due to a lack of early appreci
ation of the rapidly increasing cost of payments, or to_ a
belief that the limitation of the pension plan through a dis
cretionary clause averts any legal liability, thus making
provision for reserves inadvisable, or at least unnecessary,
in the opinion of management. In view of the proved ad
vantages of funding or undenvriting a pension plan and
of the strength of the moral obligations involved, it seems
probable that in the future a much larger proportion of all
plans will be fully financed or undenvritten."

The foregoing serves to emphasize the importance of es
tablishing pension programs on an actuarial basis and the
importance of establishing adequate reserves. This would
require any association which desires to set up a sound
pension plan to take steps to set up a reseiwe which is to
meet the cost of accrued liability for service in years prior
thereto. This reserve can be established at the time of es

tablishing the plan or built up over a period of time. In
either event some amount must be set aside at the start.

We find no case or other authority which directly passes
upon your question. However, we are of the opinion that
the general power given local building and loan associations
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to create or join a pension system or fund carries with it
as a necessary incident thereto the power to set aside at
the time the plan goes into effect, a fund taken from its
reserves which is necessary to set up a sound program. In
Elements of Industrial Pension Plans, supra, in discussing

plans when the employes make contributions in addition to
the amount contributed by the employer it is said, page 40:

"* * * It should be stated further that no attempt has
been made as yet to ask the employees to bear a share of
the expense of the accrued liability, and this must be pro
vided for entirely by the company in setting up a contrib
utory plan."

The amount of reserves which will be necessary depends
upon the kind of plan adopted. It depends on the amount
of pension to be paid, the age of retirement, as well as

other facts. All these are matters which depend upon the

circumstances involving each association and are matters
as to which the board of directors is entitled to exercise its

best judgment. The directors must, of course, act in good
faith. We also question whether they could adopt a plan
which would require the setting aside of a fund of such
amount or adopt a pension program that would threaten
the solvency of the company.

5. When creating such a pension fund, is it necessary

to withhold a portion of the officers' or employes' salaries,
or can the building and loan association provide for the
total amount to be used as a pension fund?

A pension plan can be set up by using either method.
The arguments for and against are stated in Elements of
Industrial Pension Plans, supra, page 15. The trend is re
cent years is to adopt plans whereby employes and the em
ployer both contribute.

6. When such fund is set up by the association, can
this fund be segregated and maintained in the association,
or must a separate trust be set up for this purpose else
where, and who should be the proper custodian of such a
pension fund?

A pension plan can be set up in either way. The con
servative method is to set aside the reserves called for un-
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der the plan in a separate fund under the control of a board
of trustees. See Elements of Industrial Pension Plans,
supra, p. 35.

The question as to who is the proper custodian of such
funds depends upon the plan. If it is set up by the employer
and carried on its books the same as other reserves, the
proper custodian would be the employer. If it is set up by
establishing a separate fund under control of trustees,

the trustees would be proper custodian of the fund.

7. What would be the status of this fund should the

commission find it necessary to take over the association
pursuant to sec. 215.33? Would the officers and employes
be general creditors, or would the fund be considered a
trust fund and the amount of contributions by both the
association and the employes be declared a preferred claim
and not be mingled with the general assets of the associa
tion in liquidation?

We do not find it necessaiy to answer this question now
as at the present time it involves a purely hypothetical sit
uation and does not involve any matter which the banking

commission now has actually before it. In addition the an
swer would undoubtedly depend so much on the kind of
plan involved in each case that it would not be profitable
to attempt to give a general answer to such question.
WET
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Elections—Intoxicating Liquors—Local Ovtio n—Elec
tions under sections 66.05 (10) (d) 3 and 176.38, Stats.,
may be held on the second Tuesday in April regardless of
whether town officials are to be elected under section 60.19

in the same year.

March 18, 1946.

John W. Roach, Chief,
Beverage and Cigarette Tax Division.

You have asked the following question: May any town,
outside of Milwaukee county, hold a spring election in any
year under the provisions of section 66.05, subsection (10)

(d) 3, and section 176.38, or can such elections only be

held on the odd-numbered years as provided for in sec

tion 60.19?

Assuming that all of the conditions precedent to the hold
ing of an election under sec. 66.05 (10) (d) 3 have been
met, it is provided that the clerk "shall forthwith make an
order providing that such question shall be so submitted on

the first Tuesday of April next succeeding the date of such
order." The same provision with respect to elections un
der sec. 176.38 is therein set forth.

Apparently you had some doubt as to whether the elec
tion could be held in a year in which no town officers are to

be elected under sec. 60.19. We find no provision which
would prevent elections under sees. 66.05 (10) (d) 3 and
176.38 from being held in years when no officials are to
be elected under sec. 60.19. Under sec. 60.07 and 10.53 town

meetings are to be held annually regardless of whether
town officers are to be elected. Judicial and school elections

under sec. 8.02 of the statutes are to be held in towns on

the first Tuesday of April regardless of whether town of
ficials are elected in the same year. Both sees. 66.05 (10)
(d) 3 and 176.38 provide for the giving of independent no
tice of elections thereunder and require that a separate bal
lot box is to be provided, so that there do not appear any
reasons why elections under those sections should be de
pendent upon elections of town officials.
BL
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ElecUons—Primary Nomination Papers—A person who
has the personal qualifications to vote may sign nomina
tion papers even though he is not registered.

March 18, 1946.
L. C. Youngman,

District Attorney,
Barron, Wisconsin.

You desire interpretation of certain terms used in the
statutes relating to signature of nomination papers.

1. Is an elector considered the same as a voter, or must
the elector first become qualj^ied in order to have the priv
ilege of voting?

The case of Sanford v. Prentice and others, 28 Wis. 358,
362 indicates that there is a legal difference between the
terms "elector" and "voter," although the same may be
used indiscriminately in common parlance. It is stated
there that an elector is a person legally qualified to vote
whereas a voter is a person qualified by law to vote and who
does vote.

The fact that the courts recognize the legal difference
between the two terms would not necessarily be conclusive
as to the meaning of the terms when used in a particular
statute, since it is conceivable that the legislature may have
used the terms indiscriminately as is sometimes done in
common parlance.

2. (a) May a resident of a city who has resided there
long enough to establish his residence but who has not reg
istered under the registration law required in all cities over
5,000 population validly sign a nomination paper for a
candidate, and should such name be counted or should it
be stricken?

(b) If the signature of such unregistered resident is not
legal, will the same become legal upon his later register
ing prior to the 10-day period before election?

We do not believe that registration is a necessary con
dition to constitute a person a qualified elector. Sec. 6.44
of the statutes provides that "every qualified elector" who
has failed to register as provided by law may become en-
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titled to vote by filing an affidavit as therein provided. That
section expressly uses the term "qualified elector" with
respect to persons who are not registered. Apparently the
term "qualified" is intended to relate to the personal quali
fications of the individual such as age, citizenship, resi
dence and the like, whereas registration is regarded as one
of the alternative conditions to be met in order to become

a voter. Registration is not of itself conclusive of the ex
istence of the qualifications for voting. Even if such quali
fications had existed at the time of registration, the elector

might thereafter have become disqualified by committing
a felony, becoming insane, changing his residence or en
tering into a wager on the election results.

One of your difficulties in determining who is entitled to
sign a nomination paper is due to the fact that both sees.
5.05 and 5.06 refer in one place to an elector and in another
to a voter. The term "voter" is used, however, only in the
provision respecting the number of persons whose sig
natures are required. That number is to be determined in
relation to the number of persons voting in previous elec
tions. In that connection the legislature apparently used

the term "voter" somewhat loosely. We believe the intent

was that the papers should be signed by qualified electors
equal in number to a certain percentage of voters in pre

vious elections.

This we deem to be an administrative construction which

has been followed by election officials throughout the state.
Not only would it be impractical to require the officials
with whom nomination papers are filed to check signatures
against the names of persons who voted at previous
elections in order to determine whether the papers were
sufficient, but we do not believe that it was the intent of
the legislature to exclude any qualified elector from sign
ing nomination papers on the ground that he had not voted
at the last previous election.
In view of our answer to your second question, your

third needs no reply.
BL
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State—Contracts—Public Work s—Bids—Construction
work by state agencies is not required by section 66.29 to
be advertised for bids in the absence of other statutory
provision imposing such requirement.

March 18. 1946.

Charles A. Halbert,

State Chief Engineer.

You have asked whether such state agencies as the uni
versity, the Wisconsin university building corporation, the
board of regents of normal schools, the Wisconsin depart
ment of agriculture, and the state department of public
welfare must let contracts for their public works on the
basis of public bidding. You exclude the Wisconsin high
way commission from your question.

It is stated as a general proposition in 59 C. J. 176, sec.
296, that it is unnecessary for state officials about to let a
contract for public works to advertise for bids unless there
are statutory or constitutional provisions requiring them
to do so.

You have referred to sec. 66.29 which includes the state

within its purview. That section, however, applies only to
contracts therein defined as public contracts, i. e. contracts
upon which proposals "are required to be advertised for by
law." It does not appear to be the intention of the legis
lature to make that section applicable to a state contract
unless there is some other statutory provision requiring ad
vertisement for bids.

You have asked in terms whether section 66.29 is applic
able to the agencies above named, but from the supplemen
tary information you gave us we assume that you are pri
marily interested in whether it is applicable to construc
tion work conducted by these agencies.

We find no statutory requirement that the agencies above
named must advertise for bids for construction work. Sec.

15.33 requiring purchase of contractual services from the
lowest responsible bidder when the estimated cost exceeds
$3,000 is governed by the definition contained in sec. 15.26.
Under sec. 15.26 contractual services are defined to include

gas, electricity, steam, telephone, telegraph, freight, ex-
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press, drayage, towels, drinking water, postage, printing,
binding and similar services. The contents of sees. 15.26
to 15.40, inclusive, under which materials and supplies and
contractual services are to be obtained for state depart

ments through the bureau of purchases appear to relate to
operational functions and to the supplies and services
needed therefor. This intent is supported by the fact that

the legislature later makes independent provision for en
gineering and architectural services and construction work
under the provisions relating to the bureau of engineering.
Sees. 15.76 to 15.81 pertain to such matters. They contain
a number of requirements and restrictions but no reference
to advertising for bids.

Sec. 15.81 provides that no department shall spend money
for construction purposes on behalf of the state except
as provided in ch. 15. We do not believe that provision was
intended to refer to any section of the chapter, the terms
of which do not expressly or by necessary implication apply
to construction work.

BL

Public Health—Licenses and Permits—B arb er s—Sec.
158.03 relating to barbering colleges does not require an
instructor to have a master barber's license, but if such in
structor engages in any of the activities defined as "barber
ing" under sec. 158.01 (1) and compensation is charged
therefor, he must have one of the types of licenses speci
fied under sec. 158.04 (1) and the place of business con
stitutes a barber shop under sec. 158.01 (2) which must be
under the personal supervision and management of a reg
istered master barber as provided in sec. 158.04 (3).

March 19, 1946.

Dr. Carl N. Neupert,

State Health Officer.

You state that a reputable barber college has under con
sideration the establishment of a barber college in Wiscon
sin at the request of the veterans administration. The ques-
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tion has arisen as to whether it is necessary for instructors
in such a college to have master barber licenses in Wiscon
sin in order to carry on their duties and so that the state
board of health may approve this school.

Sec. 158.03 relating to schools teaching barbering con
tains no requirements as to the qualifications of instructors.
Sec. 158.04 relating to the practice of barbering provides
in part as follows:

"(1) No person shall engage in the practice of barbering
unless he holds one of the following:
(a) A master barber's license;
(b) A journeyman barber's license;
(c) An indentured apprentice registration card; or
(d) A student peiTnit to attend an approved barber

school or college. All said licenses, certificates and permits
shall be issued pursuant to the provisions of this chapter by
the barbers' division of the state board of health,
"(2) No person, firm or corporation shall hire or em

ploy any person to engage in the practice of barbering un
less the person employed holds a valid master or journey
man license or indentured apprentice registration card.
"(3) No person, firm or corporation shall operate a bar

ber shop which shall not at all times be under the imme
diate personal supervision and management of a registered
master barber.

"(4) No person owning, operating, managing or work
ing in a barber shop which is not connected with a recog
nized school or college teaching barbering shall hold such
barber shop out as a barber school or college or teach bar
bering therein for compensation, but this shall not apply
to instructions given employes in the regular course of bus
iness for which they are not required to pay."

It is apparent from subsections (3) and (4) that if one
operates a barber shop connected with a barber college he
would be required to have a master barber's license. More
over, under subsection (1) of section 158.04 any person,
including a student, would have to have one of the types of
licenses specified in subsection (1) in order to practice bar
bering in such shop.

The problem really narrows down to the question of
whether under all the surrounding facts and circumstances
the instructor can be said to be practising barbering. Some
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of the required subjects for barber colleges listed in sec
tion 158.03 (1), such as "hygiene, histography of the hair;
skin and nails; structure of the head, face and neck;" and
"elementary chemistry relating to sterilization and antisep
tics ;" as well as the "care of instruments and equipment"
could doubtless be taught without encroaching upon any of
the activities listed under the definition of barbering con
tained in sec. 158.01 (1) and which reads as follows:

" 'Barbering' is directly or indirectly engaging in any one
of or any combination of the following practices for
compensation:
(a) Shaving, trimming the beard or cutting the hair;
(b) Giving facial or scalp massages or treatments with

oils, creams, lotions, or other preparations, either by hand
or mechanical appliances;
(c) Singeing, shampooing, arranging, dressing or dye

ing of the hair, or applying hair tonics;
(d) Applying cosmetic preparations, antiseptics, pow

ders, oils, clay or lotion to the scalp, face or neck."

However, it is difficult to see how certain other subjects
required under sec. 158.03 (1) such as "scientific funda
mentals of barbering," "massaging and manipulating of
the muscles of the scalp, face and neck; haircutting; shav
ing; and arranging, dressing, coloring, bleaching and tint
ing the hair" could be effectively taught without doing some
of the things listed under the statutory definition of bar
bering contained in sec. 158.01 (1), provided, of course,
that compensation was received from the person who was
used as the subject for the demonstration.

Sec. 158.01 (2) defines a barber shop as follows:

" 'Barber shop' embraces and includes any establishment
or place of business wherein the practice of barbering is
engaged in or carried on."

If, as indicated above, the instructor performs activities
which fall within the definition of "barbering" the place
where such activities are conducted is a "barber shop" and
under sec. 158.04 (3) no person, firm or corporation shall
operate such a shop which shall not at all times be under
the immediate personal supervision and management of a
registered master barber. Moreover, any person in such
place engaging in any of the activities defined to constitute
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the practice of barbering would have to have one of the
licenses mentioned in sec. 158.04 (1) Stats., above quoted.
In closing, attention is also called to the fact that under

sec. 158.01 (14) certain persons such as physicians, licensed
masseurs, registered nurses, persons licensed to practice
cosmetic art and embalmers are excluded from the defini
tion of barbers, and it is significant to note that instructors
in barber colleges are not so exempt. Hence, if the activ
ities of such instructors are such as to bring them within
the statutory definition of a "barber" no exemption from
the licensing requirements of chapter 158 is to be implied
merely by virtue of the fact that they are instructing in a
barber college.
WHR

Counties—Contracts—Public Works—Brds—Sec. 59.07
(4) (e) does not require that an FM radio which will cost
in excess of $1,000 be purchased by county through com
petitive bidding in the manner therein provided.

March 29,1946.
J. Norman Hasten,

District Attorney,
Green Bay, Wisconsin.

You advise us as follows: In the past the Brown county
highway department has been using radio as a means of
communication in connection with its snow removal work
as well as for emergency highway maintenance, and radio
equipment is standard equipment used by the county in its
highway work. The transmitter which has been used is a
county owned police radio which has been and now is used
by the police traffic department. The present transmitter
is unsatisfactory in that there are "dead spots" in the
county and messages cannot now be sent to all parts of the
county. In 1945 the problem was brought to the attention
of the county board and it was determined to buy an FM
radio, it being the intention of the county board and the
county highway committee that it be installed primarily for
the purpose of aiding the highway committee in its snow
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removal work. At the November 1945 meeting of the

county board a resolution was passed following which the
highway committee requested several concerns to make bids
for the furnishing of equipment necessary to erect the pro
posed FM radio.

There were several bidders. A contract was finally
awarded to and entered into with a certain company in an

amount exceeding $13,000. Thereafter counsel representing
an undisclosed client appeared before the committee and
claimed that there were certain irregularities in the manner
in which bids were advertised and received and also failure

to comply with sec. 66.29, Stats., if applicable, and asked
that the contract be cancelled or disregarded and there be
a new advertising for bids.
We understand that it is conceded that there probably

was a failure to comply with some of the requirements of
sec. 66.29, but that you have advised the committee that this
would not make the contract void because the law did not
in any event require that the contract be let by bid. In ar
riving at this conclusion you no doubt proceeded in view
of what was said by the court in Cullen v. Rock County,
(1943) 244 Wis. 237.
You state that counsel representing said undisclosed cli

ent now raises a question as to the application of sec. 59.07
(4) (c), as created by ch. 456, Laws 1945, and which pro
vides as follows:

"All public work, of the kinds mentioned in section 66.29
(1) (c), where the estimated cost of such work will exceed
$1,000 shall be let by contract to the lowest responsible
bidder, such contract shall be let, made and entered into
pursuant to and in accordance with section 66.29. This par
agraph shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."

You ask us to advise you whether the foregoing subsec
tion applies in said situation so as to require that said FM
radio which will cost in excess of $1,000 be purchased by
competitive bidding in the manner therein provided.
We are of the opinion that it does not. By its context

said subsection requires that "all public work, of the kinds
mentioned in section 66.29 (1) (c)" of an estimated cost
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to exceed $1,000 be let by contract to the lowest responsible
bidder, with the exception of highway contracts mentioned
in the last sentence. Sec. 66.29 (1) (c) reads as follows:

"The term 'public contract' shall mean and include any
contract for the construction, execution, repair, remodeling,
improvement of any public work, building, furnishing of
supplies, material of any kind whatsoever, proposals for
which are required to be advertised for by law."

In reading the foregoing subsections together several
questions immediately present themselves. The most obvi
ous is as to the effect of the words "proposals for which
are required to be advertised for by law" which appear in
sec. 66.29 (1) (c). See Cullen v. Rock County, 244 Wis.
237 at 241.

There are at least three possible constructions of sec.
59.07 (4) (c). The first is that all contracts for the con
struction, execution, repair, remodeling or improvement
of any public work or building or for the furnishing of
supplies or material of any kind whatsoever must, where
the cost will exceed $1,000, be let by competitive bidding
as provided by sec. 66.29 (1) (c), except in case of high
way contracts mentioned in the last sentence. The second

is that the statute in no event requires competitive bidding
unless the contract involves what falls within the designa
tion "public work." The third is that the statute requires
competitive bidding only in cases involving public works
of the kinds mentioned in sec. 66.29 (1) (c), proposals for
which are required to be advertised for by some other pro
vision of law.

We do not find it necessary to determine which of these
three possible interpretations of the statute is the proper
one. The first would give the statute its broadest possible
scope and for the purposes of this opinion we will assume
that it is the correct interpretation. Even with such as
sumption we are of the opinion that sec. 59.07 (4) (c) is
not applicable to the purchase of said FM radio by Brown
county. Purchase of an FM radio could not in any event
be classified as a contract for the construction, execution,
repair, remodeling or improvement of any public work or
building. Standard Oil Co. v. Clintonville, (1942) 240 Wis.
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411; Grant v. Milwaukee, (1914) 156 Wis, 635; Chippewa
Bridge Co, v. Durand, (1904) 122 Wis. 85; Swanton v.
Corby, (1940) 38 Gal. App. (2d) 227, 100 P. (2d) 1077.

It likewise could not in our opinion be classified as a con
tract for the furnishing of supplies or materials. Words of
a statute are required to be construed according to the com
mon and approved usage of the language. Sec. 370.01 (1);
Wisconsin B. & I. Co, v. Ind. Cotmn., (1940) 283 Wis. 467
at 478. The word "supplies" is ordinarily considered to
mean something that is used or consumed or which is cap
able of such use. See United States Rubber Co. v. Washing
ton E. Co., (1915) 86 Wash. 180, 149 P. 706, L. R. A. 1915
F 951. The word "materials" is usually understood to mean
something that enters into or forms part of a finished struc
ture or which is capable of such use. United States Rubber
Co, V, Washington E, Co., supra. See also Southern Surety
Co, V, Metropolitan S. Comm., (1925) 187 Wis. 206 at 216.
There are, of course, numerous cases involving the ques
tion of whether a particular commodity or article is in
cluded within the words "supplies" or "materials" or both.
So- far as we can determine none has gone so far as to hold
that an FM radio or anything comparable to it is included
within either. Such authority as there is, most nearly in
point, supports the view that an FM radio would not or
dinarily be considered as falling within the designation
"supplies" or "materials." Peter's Garage, Inc. v. City of
Burlington, (1939) 121 N. J. L. 523, 3 A. (2d) 634 and
cases cited at page 636, affirmed 123 N. J. L. 227, 8 A. (2d)
910. It would properly be designated as "equipment" or
"apparatus."

WET
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Unxversity~Am->rovriations and Exvenditures—WhexQ
regents of the university of Wisconsin have made provisions
for conferences and meetings at Madison running through
the lunch or dinner hours at which outside guests are pres
ent and university personnel are required to attend and as
sist in the conducting of such meetings, the regents may
pay the expenses of such meetings, including the cost of
meals for university personnel out of appropriations made
by section 20.41 (1) (e), statutes. Section 14.71 (2) is not
applicable.

March 30, 1946,
A. W. Peterson, Director,

Business and Finance,
University of Wisconsin.

You state:

"In the conduct of its official affairs as an educational in
stitution of the State, the University of Wisconsin fre
quently holds conferences and meetings which are attended
by various persons including both employes and non-
employes of the State. Some of these conferences and meet
ings include sessions held during the luncheon or dinner
hours. It is a matter of necessity that meals be served at
the business sessions of conferences and meetings held dur
ing normal meal hours. It is an accepted practice, also,
for the organization or institution which is acting as host
to provide the meals that are furnished in connection with
the meeting. Therefore, at a meeting held on April 18,
1942, the Regents of the University of Wisconsin approved
an annual allotment of not to exceed $3,000 from the re
volving appropriation made by section 20.41 (1) (e) of the
Wisconsin statutes for household maintenance of the pres
ident's residence, and for conferences and similar expenses
in Madison.
"It was the intent of the Regents that a part of this allot

ment would be used by the President of the University to
pay for meals and other incidental expenses incurred in
connection with official meetings for which the University
was host.
"The question has been raised whether the provisions of

section 14.71 (2) or of any other section of the Wi.sconsin
statutes prohibit the payment by the University of the pur
chase price of meals served to members of the University
faculty and staff who attend such official meetings in Mad
ison as a part of their official duties."
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In view of the foregoing, the regents have requested you
to obtain our opinion on the legality of charging the cost
of meals purchased in connection with official meetings and

conferences in Madison attended by members of the uni
versity faculty and staff to the revolving appropriation

made by section 20.41 (1) (e) of the statutes..

Section 14.71 (2) provides for the reimbursement of cer

tain state officers, appointees and employes for their actual
and necessary traveling expenses incurred in the discharge
of their duties. The section ends in the proviso, however,

"that no such traveling or other expenses shall be allowed

to any such member of any department, board or commis

sion who actually resides in the city of Madison while at
tending any such meeting at said city."

University faculty and staff members are not affected by
such proviso for the reason that section 14.71 (2) refers
only to "the chief officers enumerated in subsection (1),
and their appointees and employes." Subsection (1) ex
plicitly enumerates nearly forty state commissions, de
partments or boards, and was amended as recently as 1945
to include the newly created state aeronautics commission.
The university is not included therein. Hence this section
is not applicable.

Section 20.41 (1) (e) contains clear authorization for
using the revolving appropriation therein provided,

"* * * or other university purposes as determined by
the board of regents of the university, except for new con
struction special, or the purchase of land. * *

It is true, of course, that this language must be read in
the light of the statutory powers of the regents, and obvi
ously the appropriation made by section 20.41 (1) (e) could

not be expended for an illegal purpose such as would be
the case if the objective were in excess of and beyond the
statutory powers of the regents. If, for instance, the stat
ute has prescribed that the regents are to discharge a par
ticular duty in some specific way this is controlling. See
Democrat Printing Co. v. Zimmermam, 245 Wis. 406.
However, under chapter 36 of the statutes the regents of

the university of Wisconsin are given very wide discretion
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in the exercise of their powers. Section 36.03 provides in
part as follows:

"The board of regents and their successors in office shall
constitute a body corporate by the name of 'The Regents
of the University of Wisconsin,' and shall possess all the
potvers necessary or convenient to accomplish the objects
and perform the duties prescribed by laiv, * *

If, in the judgment of the regents, it is desirable and
necessary to further the program of the university in serv
ing the state through the medium of conferences and meet
ings, including sessions during luncheon or dinner hours
when university personnel would normally be at liberty to
join their family or friends, we see no reason why the ex
penses of such meetings, including the cost of meals for
university personnel who are required to attend and assist
at such conferences, could not be charged to section 20.41
(1) (e) in the absence of any specific statute requiring a
different procedure or prohibiting such procedure entirely.
WHR

Stout Institute—Tuition—Soldiers, Sailors and Marines
—The board of trustees of Stout institute is not pro
hibited by sec. 41.26, Wis. Stats., or otherwise from accept
ing nonresident tuition from the veterans administration

on behalf of resident veterans under conditions discussed

in XXXIV Op. Atty. Gen. 318.

Verne C. Fryklund, President,
The Stout Institute,

Menomonie, Wisconsin.

April 1, 1946.

You have inquired whether Stout institute has authority
to receive nonresident tuition on behalf of veterans who are

residents of Wisconsin. In this connection you refer to the
conclusion reached in our opinion of October 20, 1945 to
Mr. A. W. Peterson, director of business and finance at the
university of Wisconsin, XXXIV Op. Atty. Gen. 318. In
that opinion it was concluded that the regents of the uni
versity of Wisconsin were not prohibited by sec. 36.16 (1)



Opinions of the Attorney General 95

(a), Wis. Stats., or otherwise from accepting nonresident
tuition from the veterans administration on behalf of res

ident veteran trainees enrolled at the university in accord
ance with conditions specified by the veterans administra
tion for the payment of such nonresident tuition.

The statutoiy provision relating to tuition at Stout in
stitute is sec. 41.26, which reads as follows:

"Any student attending Stout institute who shall not
have been a resident of the state for one year next preced
ing his first admission thereto shall pay a tuition fee of one
hundred twenty-four dollars for the school year, and a
proportionate amount therefor for attendance at the sum
mer session. The board of trustees of the Stout institute
shall charge tuition at the rate of one hundred twenty-four
dollars per school year for any student who shall not have
been a bona fide resident of Wisconsin for one year next
preceding his first admission to Stout institute, and shall
charge a proportionate amount thereof for any such stu
dent attending the summer session division. Such nonres
ident students shall in addition to the tuition prescribed
herein pay the usual incidental fees charged resident stu
dents. The board of trustees of Stout institute may remit
either in whole or in part tuition, but not incidental fees,
to a number of needy and worthy nonresident students,
not exceeding eight per cent of the number of nonresident
students registered in the preceding year, upon the basis
of merit, to be shown by suitable tests, examinations or
scholastic records and continued high standards of scho
lastic attainment."

There is nothing in the above language which prohibits
the institute from accepting on behalf of resident students
more than the usual incidental fees charged to such stu
dents. While a resident veteran cannot be compelled to
pay directly any more than any other resident, there is no
statutory provision which would require the institute to

reject tuition at the nonresident rate when paid on his
behalf by the veterans administration pursuant to an ar
rangement such as that discussed in the above-mentioned
opinion to the university.
WHR
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Intoxicating Liquors—Licenses and Permits—XXIX Op.
Atty. Gen. 48 is disapproved to the extent that it holds a
second conviction under sec. 176.41, Stats., need not occur
in the same license year as the first in order to effect auto
matic revocation of license.

April 1, 1946.

John W. Roach,

Beverage Tax Division.

Sec. 176.41, Stats., provides:

"Any person who shall violate any of the provisions of
this chapter for which a specific penalty is not herein pro
vided shall be deemed guilty of a misdemeanor, and, upon
conviction thereof, shall be punished by a fine of not more
than five hundred dollars, or by imprisonment in the county
jail or house of correction for not more than ninety days,
or by both such fine and imprisonment, and any license
issued to him shall be subject to revocation by a court of
record in its discretion. In the event that any such per
son shall be convicted of a second offense, under the pro
visions of this chapter such offender, in addition to the pen
alties herein provided, shall forthwith forfeit the right to
purchase any stamps from the state treasurer, and any li
cense which may have been issued to him by any city, vil
lage, or town shall without notice be forthwith forfeited.
In the event that such person shall be convicted of a felony,
in additmn to the penalties provided for such felony, the
court shall revoke the license of such offender. Every town,
village or city shall have the right to revoke any license
by it issued to any person who shall violate any of the
provisions of this chapter or any municipal ordinance
adopted pursuant to this chapter as provided in sections
176.11 and 176.12."

In XXIX Op. Atty. Gen. 48 we held: (1) The second
conviction to which reference is made need not occur in

the same license year as the first in order to forfeit the
license of an offender. (2) The forfeiture of the license is
automatic upon conviction of a second offense and requires
no order of the coui*t. Recent developments have made it
necessary to re-examine these conclusions.
Our view that the second conviction need not occur in

the same license year was based upon the fact that the
language contained no express requirement to that effect
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and we could find no implied requirement. However, we
have since been called upon to apply the rule to an actual

case and we find that it is unworkable.

If the provision for a conviction of a second offense means
a second offense without regard to any particular license

year, a person having committed an offense in one license
year and another offense in a following license year would
have his license revoked. Could he then obtain a license for

the succeeding license year? It would of course be con
ceded that having had his license revoked in a particular
license year, he could not obtain another for the remainder
of that year. There is nothing in the statute, however,
that provides a person may not obtain a license for the
succeeding license year. Suppose a license were issued for
a succeeding license year. How then would the count of
convictions be made as applied to a revocation for any of

fense following the second?
In the event of such continued violations would the auto

matic revocation provision apply? It has been suggested
that it would because after a revocation by reason of a
second conviction the count would begin again and third
and fourth violations would be treated as first and second

violations. However, this could not very well be done since
third and fourth convictions are not first and second con

victions. If, however, we regard the first and second con
victions as being required within the same license year,
there is no difficulty in the interpretation of the statute.
The slate is wiped clean at the end of each license year and
if a person has two convictions within one license year, his
license is revoked until the next license year.
We believe that in the light of the actual operation of

the law the conclusion here reached is the one that is re

quired. We do not believe that our prior opinion gave suf
ficient weight, if indeed it gave any, to the factors which
we have considered. We therefore are of the view that our

prior opinion was wrong and that both convictions must
occur in one year in order for the automatic revocation
provision to apply.

We agree with our prior opinion that the revocation pro
vision is automatic and that no court order is required.
Upon the second conviction the license is forfeited and
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thereafter any sale made by the licensee is not protected
and would in legal effect be a sale without a license. How
ever, for purposes of administration and in order to avoid
confusion, it would be desirable for a court upon the sec

ond conviction to notify the licensee that his license should
be surrendered to the local licensing authority.

JWR

Taxation—Counties—Soldiers, Sailors and Marines—Sec.

21.80, Stats. 1945, provides for relief to returning veterans
from interest and penalties on real estate taxes only where
their military service has materially and adversely affected
their ability to pay such taxes and, as that section does not,
and there is no other provision in the statutes that does,
grant a county board power to waive interest and penalties
accruing on real estate taxes of all returning veterans, any

such action by a county board would be invalid.

April 5, 1946.

Norman F. Fechtnbr,
District Attorney,

Merrill, Wisconsin.

You request our opinion as to the validity of the follow
ing resolution were the county board to adopt the same:

WHEREAS Section 21.80 of the Wisconsin statutes en
titled Soldiers' and Sailors' Civil Relief Act provides for
proceedings in which members of the armed forces of the
United States may seek relief from the interest and penal
ties for default in the payment of taxes during the period
of military service and 6 months thereafter;
NOW THEREFORE BE IT RESOLVED By the board

of supervisors of Lincoln county that the treasurer of Lin
coln county shall waive all interest and penalties for the
nonpayment of taxes or assessments, general or special,
falling due during the period of military service and for
6 months thereafter;
BE IT FURTHER RESOLVED That any person who has

paid such interest or penalty and who is entitled to relief
under section 21.80, may make application to the county
treasurer for refund of the interest and penalties so paid
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for the period of his or her military service and 6 months
thereafter upon proper proof of such service, within 6
months from date hereof.

As stated by you the benefit extended by this plan would
be greater than under sec. 21.80, Stats., in that it extends
to all persons in military service a waiver of all interest
and penalties on their taxes falling due during military
service or within 6 months thereafter. Under sec. 21.80,
Stats., relief from the payment of interest and penalties is
limited to those whose ability to pay their taxes has been
materially and adversely affected by reason of their being
in military service.

The proposed plan not only goes beyond the limits of
the relief accorded by sec. 21.80, Stats., in that respect,
but it also prescribes a procedure for affording such ben
efit that is different from that specified by sec. 21.80. That
section neither grants a waiver of all interest and penal
ties to everyone in military service nor confers any author
ity upon a county board to grant the same.

It is well established that the county board has only
such powers as may be expressly delegated to it by law and
such powers as may be necessarily implied from those
which are expressly delegated to it. Spaulding v. Wood
County, (1935) 218 Wis. 224, 260 N. W. 473. As sec. 21.80,
Stats., does not grant or delegate to the county board power
to adopt such a plan, authority therefor must be found
elsewhere in the statutes for it to be valid.

The only other provisions of the statutes that might be
deemed relevant are those in sees. 75.01 (Im) and 75.015.
The provisions of sec. 75.01 (Im) confer on the county
board the right to fix the redemption rate only on those
outstanding tax certificates which are held by the county,
and even as to them it does not authorize a waiver of all
interest. XXIII Op. Atty. Gen. 529 and XXIV Op. Atty.
Gen. 32. See also XXVII Op. Atty. Gen. 749 and XXIX Op.
Atty. Gen. 457. The provisions of sec. 75.015 have been
construed as precluding a waiver of the interest and pen
alties of the first two years subsequent to delinquency.
XXXIII Op. Atty. Gen. 211; XXVIII Op. Atty. Gen. 113.
These statutes thus cannot be resorted to as conferring
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authority upon the county board to adopt the plan under
consideration.

In addition it has been and is our view that the county
board under provisions of this nature is limited to general
action of fixing or waiving the payment of interest and
penalties upon the delinquent taxes of a particular year or
years and on all of the county owned tax certificates of said
year or years, and is not authorized to waive interest and
penalties on particular or individual pieces of property or
for individual persons or certain selected classes of persons.
XXXI Op. Atty. Gen. 283. In the absence of express pro
vision authorizing the same a county board may neither
grant preferential treatment to any person or classes of
persons nor discriminate against them. See our opinion to
the district attorney of Kenosha county under date of Feb
ruary 11, 1946,* a copy of which is enclosed.

You mention that this plan is proposed because the pro
cedure provided in sec. 21.80, Stats., is deemed burdensome
in that the cost thereof in most cases exceeds the benefits.

This may be of some merit but it cannot supply a grant of
authority by the legislature to relieve all returning vet
erans from the payment of interest and penalties on taxes

where there is no provision in the statutes which confers
that power. Had the legislature deemed that such com
plete relief should be awarded it would not have enacted
and retained sec. 21.80, Stats., but instead would have pro
vided for a complete waiver thereof or granted the county
board the power to do so. As we find nothing in the statutes
granting any power to a county board to adopt such a plan
we must conclude that it would not be valid.

HHP

Page 40 of this volume.



Opinions op the Attorney General 101

Taxation—Motor Fuel Tax—Under sec. 78.16, Stats.
1945, the department of taxation has no right to waive the
15 per cent penalty which attaches the moment a motor
vehicle fuel tax becomes overdue but does have a discretion

to waive the automatic license revocation penalty if and
when the tax including the 15 per cent penalty is paid
within 10 days after it became due.

April 9, 1946.

A. E. Wegner,

Commissioner of Taxation.

You present for consideration the question of whether
under the provisions of sec. 78.16, Stats. 1945, the depart
ment of taxation has discretion to waive the 15 per cent
penalty if the tax is paid within 10 days after it becomes
due or is its discretion limited to a waiver of the otherwise

automatic license revocation?

Sec. 78.16, Stats. 1945, provides:

"In case any motor fuel tax is not paid when due, a pen
alty of 15 per cent thereof shall immediately accrue. If
such tax remains delinquent and unpaid for a period of
one month from the date when due, then and in that event
the department shall add an additional penalty of 2 per
cent each month or fraction of a month that such tax re
mains delinquent and unpaid. The amount so added shall
become a part of the tax and shall be collected and paid at
the same time and in the same manner as such delinquent
taxes; provided, however, that if said tax is not paid when
due, according to the provisions of this chapter, the license
of the wholesaler shall be automatically revoked; provided,
further, that if said tax is paid within 10 days after it he-
comes due, and the wholesaler shows that said delay was
caused by accident, facts or circumstances wholly out of the
control of said wholesaler, then said penalty may be waived,
hut unless said tax is paid when due and not later than 10
days thereafter as herein set forth, the department shall
have no administrative discretion to waive said penalty of
revocation of said license; provided further, that any pen
alties so collected under the provisions of this section shall
be paid into the motor fuel tax fund and distributed as
motor fuel taxes are paid in and distributed; provided fur
ther, that the penalties provided in this section shall be in
addition to the penalties and remedies provided in anv
other provision of this chapter, and not in lieu thereof."
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We find nothing in the legislative history of ch. 312,
Laws 1933, which enacted this section or in the relatively
minor subsequent amendments that is of any assistance in
construing this statute. The relevant language has re
mained the same as it was in the bill, No. 150, S., as in
troduced. What the legislature meant by the words "said
penalty" as they appear the first time in the above italicized
portion will have to be determined from a consideration of
the language of the statute as a whole.

It is true that in the language preceding such use of those
words there is no express denomination or labeling of the
automatic license revocation as a "penalty." There is, how
ever, an express denomination of the flat 15 per cent which
attaches the moment the tax is overdue and also the 2 per
cent per month that is added if it remains unpaid over a
month as a "penalty." But, in our opinion, such absence
of an express labeling of the automatic license revocation
is not of controlling significance. In the first place its char
acter and operative effect is clearly that of a "penalty."
Secondly, the language of the last part of this proviso that
unless the tax is paid within the 10 days the department
shall have no discretion "to waive said penalty of revoca
tion of said license" shows that it is within the legislative
nomenclature of a "penalty."

As the 2 per cent per month "additional penalty" could
not accrue during the 10-day period the phrase "said pen
alty" can only refer to either the 15 per cent flat penalty or
the automatic license revocation. Because of the use of the
singular it cannot be taken to refer to both for it must be
assumed that had the legislature intended to include both
it would have used the plural form as it did later on in the
section where the reference is to more than one penalty.
Under the rule of last antecedent the words "said penalty"
refer to the penalty which was last previously mentioned,
which is the automatic license revocation. This is the nat

ural context and unless given effect there is nothing else
in the statute upon which to base a conclusion as to which
of the penalties is intended, except the later language spe
cifically denying any discretion to waive the automatic li
cense revocation where the tax is not paid within the 10-

day period, which supports such natural context.
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Furthermore, if the words "said penalty" were taken as
referring only to the flat 15 per cent penalty then there
would be no occasion for specifically restricting or denying
the department any right to waive the automatic license
revocation "penalty" when the tax is not paid during the
10-day period for it would not have the right even during
that time. Under such a construction there would be

nothing that gives the department such a right of waiver
at any time and therefore it would be unnecessary to deny
or negative the exercise after the 10-day period of a right
it does not have. Such a construction would also mean that

there might be some question as to whether there is any
thing restricting the right to waive the fiat 15 per cent if
payment is not made during the 10-day period.

Accordingly we interpret the phrase "said penalty" as re
ferring to only the automatic license revocation. It is there
fore our opinion that under said section the department
has no discretion to and may not waive the 15 per cent pen
alty which attaches the moment the tax becomes overdue,
but that it does have a discretion to waive the automatic

license revocation if and when the tax including the 15 per
cent penalty is paid within the 10-day period after it be
comes due.

HHP

Counties—Taxation—Delinquent Taxes—Settlement of

delinquent taxes against a particular piece of property for
the years 1937 through 1944 by waiver of all interest
thereon and acceptance of merely the face amount of the
unpaid taxes is invalid as there is no provision in the stat
utes authorizing the same.

April 10, 1946.
George F. Frantz,

District Attorney,
Lancaster, Wisconsin.

You have submitted for our opinion as to its validity the
action of the county board taken by resolution which, after
reciting that the general taxes and special assessments for
the years 1937 to 1944 are delinquent against a particular
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described parcel of land and amount to a total of $1,497.89,
including interest thereon, directs and authorizes the county
treasurer to accept the sum of $1,110.65 in full settlement
of said delinquent taxes. That amount is the total of the de
linquent special assessments with interest thereon and the
principal amount of the delinquent general taxes. What
this does is waive and relinquish the entire interest on the
delinquent general taxes.

It is well settled that the county board has only such pow
ers as may be expressly delegated to it by statute and those
powers necessarily implied from the powers which are ex-
presssly given to it. Spaulding v. Wood County, (1935) 218
Wis. 224, 260 N. W. 473. Accordingly, there must be found
in the statutes some provision which grants power to the
county board to take such action.
The provisions of sec. 75.01 (Im) confer on the county

board the right to fix the redemption rate on the outstand
ing tax certificates which are held by the county. It does
not, however, authorize a waiver of all interest. XXIII Op.
Atty. Gen. 529 and XXIV Op. Atty. Gen. 32. See also
XXVII Op. Atty. Gen. 749 and XXIX Op. Atty. Gen. 457.
The provisions of sec. 75.015 do confer a power upon the

county to waive interest and penalties upon delinquent
taxes, but it has been construed as precluding any waiver
of the interest and penalties that accrue during the first 2
years subsequent to the delinquency. Each particular year's
levy stands alone and the interest and penalties accruing
during the first 2 years of that particular levy's delinquency
may not be waived. XXXIII Op. Atty. Gen. 211; XXVIII
Op. Atty. Gen. 113. Clearly then as this resolution waives
all of the interest on the general taxes against this partic
ular property starting with the 1937 levy it is invalid as
waiving the interest during the first 2 years of each levy's
delinquency.
In addition it has been and is our view that the county

board under provisions of this nature is limited to general
action of fixing or waiving the payment of interest and
penalties upon the delinquent taxes of a particular year or
years, but on all of the county-owned tax certificates of
said year or years, and is not authorized to waive interest
and penalties on the particular or individual pieces of prop-
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eily or for individual persons or certain selected classes of
persons. XXXI Op. Atty. Gen. 283. In the absence of ex
press provision authorizing the same the county board may
neither grant preferential treatment to any person or

classes of persons nor discriminate against them. See our
opinion to the district attorney of Kenosha county under
date of February 11, 1946,* a copy of which is enclosed.
Our opinion is that the resolution submitted is invalid.

HHP

CoT'porations—Credit Unions—Insurance—A credit un

ion organized under ch. 186 does not have power to act as
agent for an insurer for the purpose of writing automobile
casualty insurance whether for members or others.

April 18, 1946.

Banking Commission.

Attention A. J. Quinn, Vice Chairman.

In your recent letter you ask us to give you our opinion
as to whether a credit union incorporated under the pro
visions of ch. 186, Wis. Stats., has authority to act as agent
for an insurer for the purpose of writing automobile cas
ualty insurance for members only.
In opinions published in XXXIV Op. Atty. Gen. 79 and

242 this department ruled that a credit union did not have
power to engage in the business of issuing money orders
to its members or others for a fee or to engage in the bus
iness of operating a "community currency exchange." Other
opinions relating to the powers of a credit union may be
found in XVII Op. Atty. Gen. 51 and XII Op. Atty, Gen. 487.
A credit union is, of course, a corporation. Corporations

are creatures of statute and are without power except as
may be expressly granted or may be necessarily implied.
See cases cited in XXXIV Op. Atty. Gen. 79 at 80; XII Op.
Atty. Gen, 487 at 488.
There is nothing in ch. 186 or elsewhere which expressly

grants to credit unions the power to engage in the type of

* Page 40 of this volume.
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business referred to in your inquiry. It therefore becomes
necessary to determine whether an implied power exists.
The test is "whether the act in question is in direct and

immediate furtherance of the corporation's business, fairly
incident to the express powers and reasonably necessary
to their exercise." 6 Fletcher Cyclopedia Corporations
(Perm. Ed.) §2487 at p. 198. At page 201 the author also
states that: "A power which the law will regard as existing
by implication or as incidental to the express powers
granted must be one that is directly and immediately ap
propriate or necessary to the execution of the specific pow
ers, and not one that has but a slight, indirect or remote
relation to such specific powers of the corporation." In a
footnote at page 202 the following quotation from Gatise
V. Commonwealth Trust Co., 196 N. Y. 134, 89 N. E. 476,
24 L. R. A. (n. s.) 967 is set forth;

"The unexpressed and incidental powers possessed by a
corporation are not limited to such as are absolutely or
indispensably necessary to enable it to exercise the powers
specially granted. Whatever incidental powers are reason
ably necessary to enable it to perform its corporate func
tions are implied from the powers affirmatively granted.
But powers merely convenient or useful are not implied
if they are not essential, having in view the nature and
object of the incorporation."

In Clark v. Farrington, (1860) 11 Wis. 306 the court
said page 324:

"We have, then, two established propositions of law:
"1. A corporation can exercise no powers except those

conferred by its charter.
"2. In executing those powers it may adopt any proper

and convenient means tending directly to their accomplish
ment, and not amounting to the transaction of a separate,
unauthorized business."

The purpose for which a credit union may be organized
is stated in sec. 186.01, Stats., which provides as follows:

"The words 'credit union' shall mean a corporation
formed under the provisions of this chapter for the pur
pose of promoting thrift among its members and loaning
its funds to them for provident purposes. * * *"
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The foregoing section simply incorporates a common
definition of a credit union. Thus in 7 University of Cin
cinnati Law Review 39 at 47-48 there appears a composite
definition of a credit union based upon credit union acts
of 35 states to the effect that a credit union is a corporation
organized under special legislative enactment "for the pur
pose of promoting thrift and loaning money to members
for provident or productive purposes at low rates of in
terest." A similar definition appears in the so-called Uni
form Credit Union Law (see Neifeld, Credit Unions in the

United States, The Journal of Business of the University
of Chicago, Vol. IV. No. 4, Oct. 1931, p. 320 at 323) and
the Federal Credit Union Act, 12 USCA §1752. The method
by which it is contemplated that these purposes will be
accomplished is that funds accumulated from the deposits
of members will be used for the purpose of making loans
to them at reasonable rates. In a book entitled Credit Un

ions in Massachusetts (1939) by Professor Snider of the
Harvard graduate school of business administration it is
said at page 3:

"... A credit union is a cooperative association, chartered
either by the state or by the federal government, for the
purpose of accumulating the savings of its members and of
making loans to them out of these funds for provident or
productive purposes at reasonable rates. Repayment of
loans is provided for on a systematic installment basis.
"Credit unions were introduced into this country almost

thirty years ago as a reform movement, primarily for the
purpose of helping people to keep out of the clutches of
'loan sharks.' 'Today the principal service of credit unions
continues to be the provision of small personal loans at
rates much lower than those charged by most of the other
loan agencies accessible to wage earnei's and others of small
income. Their secondary service is the encouragement of
thrift: a credit union derives its capital altogether from
the savings of its members, who purchase shares ($5.00 par
value) and make deposits. Returns on the share and de
posit balances are paid out of credit union earnings. A
third service, which is of growing importance, is their con
tribution to better labor relations in industrial establish
ments . . ."

There is nothing in the Wisconsin statutes on credit un
ions which gives any indication that there was any inten-
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tion to adopt any different concept. In fact a study of the
various provisions of ch. 186, including sec. 186.01 already
referred to, leads to the conclusion that what the legislature
intended was to provide means for the formation of credit
unions having the usual functions and purposes. Thus our
statutes specifically contemplate that capital obtained from
shares of members or surplus of the company be loaned
to members and that earnings therefrom, after payment of
expenses and deduction of any amount necessary to be set
aside as a guaranty fund as required by sec. 186.17, be dis
tributed to members in the form of a dividend.

This fits in exactly with the usual concept of a credit
union and a study of the various provisions contained in
ch. 186 clearly shows that they supply a credit union with
ample means of carrying on all usual functions and pur
poses of a credit union.
In our opinion it is not reasonably necessary that a credit

union have power to act as agent for an insurer for the
purpose of writing automobile casualty insurance for its
members to accomplish or carry out the basic purposes
above mentioned. We therefore advise you that a credit
union does not have power to act as agent for an insurer
for the purpose of writing automobile casualty insurance
whether for members or others.

It has been contended that the power to engage in such
activity should be implied because it tends to promote
thrift among members. This is based on the theory that
the savings of a member may be wiped out in event he is
involved in an automobile accident if he does not have auto

mobile casualty insurance. Even though we assume the
possibility of such an event, it does not follow that it is in
any way necessary that a credit union be appointed agent
for an insurance company to enable a member to obtain
automobile casualty insurance. At the present time a mem
ber can obtain insurance of this kind from any number
of agents at standard rates.
In any event we think that when the legislature defined

a credit union in sec. 186.01 to mean a corporation formed
under ch. 186 "for the purpose of promoting thrift among
its members and loaning its funds to them for provident
purposes" what it meant was that the promotion of thrift
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would be accomplished by establishing a convenient means
for making systematic savings and through the receipt of
dividends on these savings. Like or similar language ap
pears in most if not all of the statutes throughout the
United States relating to credit unions and this is the con
cept which is generally given to the idea of promotion of
thrift which is embodied in all the literature relating to
credit unions which we have examined. See for example,
Credit Union North America (1940) by Bergengren at
pages 16 and following; People's Banks by Ham, p. 8; The
Credit Union and The Cooperative Store by Ham, p. 3.
Under these circumstances we think in absence of some
clear language to the contrary it must be deemed that in
legislating upon the subject of credit unions the legislature
had in mind the purposes and functions for which credit
unions are usually established and that it intended to pro
vide the means for creation of corporations for the attain
ment of that end.

So far as we can determine there are no cases on the
precise point involved. In an opinion to Neil G. Greensides,
Acting Chief, Division of Examination, Federal Deposit
Insurance Corporation, from Russell D. Miller, Counsel,
dated March 15, 1943 (legal opinion No. 1186) it was ruled
that federal credit unions did not have power to act as
agencies for savings bank life insurance in Massachusetts
and Connecticut. The powers of a federal credit union are
expressly enumerated and they include the power "to ex
ercise such incidental powers as shall be necessary or requi
site to enable it to carry on effectively the business for
which it is incorporated." 12 USCA §1757. This, of course,
is simply an enactment of the ordinary rule used to deter
mine the existence of an implied power. In the opinion
it is said:

"Federal credit unions are created primarily for the pur
pose of providing a means for accumulating funds of its
members and for the loaning of said funds to its members.
Any act which can reasonably be said to be necessary or
requisite to enable the credit union to carry on effectively
these two functions may be deemed to be within a Federal
credit union's powers. * * *
"It is our opinion that the performance of the acts re

quired of an agency for Savings Bank Life Insurance can-
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not reasonably be said to be necessary or requisite to en
able a Federal credit union to carry on effectively the bus
iness for which it is incorporated, and, therefore, such an
activity is not permissible under the Federal Credit Union
Act. A Federal credit union which enters into and performs
the acts incidental to such an agency relationship would
be acting beyond the powers granted to it by law."
WET

Counties—Poor Relief—Old-age Assistance—A county
institution leased to a private individual under an agree
ment whereby he is to receive into the institution and care
for those who would otherwise be cared for as county
charges, is a public institution within the meaning of sec.
49.23 (1), Stats.

April 22, 1946,

Herman J. Glinski,

District Attorney,
Stevens Point, Wisconsin.

You desire our views with respect to several questions
regarding your county home and the care of the aged. Ac
cording to the provisions of sec. 49.23, Stats., inmates of
public charitable institutions may not receive old-age as
sistance. This means that inmates of county homes may
not receive old-age assistance. The state and the federal
governments contribute in financing old-age assistance, but
they do not contribute to the support of inmates of county
homes. Your county desires to discontinue its county home
and care for the aged who have been or who would other
wise be committed there in such a way as to obtain state
and federal reimbursement.

As a means of accomplishing this purpose it has been
suggested that the county lease the home to a private in
dividual and either (1) extend old-age assistance to the
aged whom the lessee would be required to accommodate,
or (2) extend such assistance by directly paying to the
lessee the amount required for the care of aged whom he
would be required to accommodate.

It has been suggested that by some such process the
county would divest the county home of its character as



Opinions of the Attorney General ill

a public institution and that the provisions of sec. 49.23 (1)
would no longer apply. You ask our opinion on the subject.

It is rather difficult to give an opinion which would ap
ply to all cases since the factual situations may vary. It
seems to us that generally speaking the answer in any
case depends upon the control over the operation of the
premises which remains in the county following the execu
tion of the lease. This in turn would require an examination
of the terms of the lease and the agreement under which
the project was carried out by the county and the lessee.
If the county were to lease the premises upon an agree

ment that they would be made available to such people as
might receive old-age pensions or other form of public
assistance, then it would appear that the county was in
substance maintaining a public institution. The only dif
ference would be that it may have divested itself of author
ity over details of operation. The extent to which it may
have so divested itself would of course depend upon the
terms of the lease.

The question is not altogether a matter of state law.
The federal law which provides for reimbursement to the
state for old-age assistance contains a provision that reim
bursement shall not be made of amounts expended in sup
port at a public institution. Title 42 USCA §303. The state
law simply prevents the counties from making the expend
itures which under federal law may not be reimbursed.
The federal social security board, in ruling upon reim

bursements which may be made to states for old-age as
sistance, has held that the terms of the agreement pursuant
to which a home belonging to a public body is operated and
managed are material factors to be considered in determin
ing whether the home is in fact a public institution. It is
held by the board that the public body must so divest it
self of control over the venture carried on by the lessee
that there can be no room for the contention that the gov
ernmental body is in substance operating a public institu
tion under private management.

Referring to the specific questions which you have asked,
it is our opinion that either form of agreement would not
divest the county, home of its character as a public insti
tution since one of the things to which the lessee must
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agree is that he will receive into the home those who, if
they were to be admitted into a county home while the
home were directly operated by the county, could not re
ceive old-age assistance. It is evident that the purpose of
the agreement is to require the home to be made available
to those to whom it would be available if it were operated
directly by the county and to receive the benefit of reim
bursement that could otherwise not be paid to the county
for care to such dependents.
ES

Building and Loan Associations—Liquidation—Banking
Commission—Provisions of sec. 215.33 (13) (b) do not ap

ply with respect to unclaimed funds or dividends in volun
tary liquidations under sec. 215.331.

April 25, 1946.

Banking Commission.

Attention E. W. Tamm, Secretary.

You advise that certain building and loan associations
have been liquidated voluntarily under sec. 215.331, Stats.
Unclaimed liquidating dividends and other unclaimed funds
have been voluntarily turned over to the banking commis
sion. You ask us to advise you whether such funds are

now subject to the provisions of sec. 215.33 (13) (b). Stats.
Examination of the subsection referred to shows it ap

plies only to unclaimed funds or dividends remaining in
the hands of the special deputy commissioner of banking
after the entry of an order for final distribution in liquida
tion proceedings under sec. 215.33, which section sets forth
the conditions under which the banking commission may
take over a building and loan association and liquidate the
same and prescribes the procedure to be followed: It does
not apply to any funds or dividends which may remain
unclaimed in case of a voluntary liquidation under sec.
215.331 even though such unclaimed funds or dividends
have been voluntarily turned over to the banking commis
sion to be held for possible claimants. We therefore answer
your question in the negative.
WET
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Intoxicating Liquors—Minors—Word^ and Phrases—
Guardian—Word "guardian" as used in sec. 176.32, Stats.,
relating to presence of minors in taverns unless accompa
nied by parent or guardian, is not restricted to guardians
appointed by a court. However it is limited to persons
standing in loco parentis and does not include casual rela

tionships formed for a limited purpose, such as visiting
taverns.

May 1, 1946.

John W. Roach, Chief,
Beverage & Cigarette Tax Division,

Treasury Department.

You inquire as to the proper interpretation of sec. 176.32
(1), Stats., in the following case:

"A is a minor. B is a person over 21 years of age who,
with the approval of A, has assumed the responsibility
commonly given to a regular guardian. C is a premises
properly licensed for the sale of intoxicating liquors.
"A and B together enter C. Does B qualify as a guardian

over A and therefore meet the requirements of section
176.32 (1) or must B be a guardian legally appointed?"

Sec. 176.32 (1) provides in part as follows:

"Every keeper of any place, of any nature or character,
whatsoever, for the sale of any intoxicating liquor, who
shall either directly or indirectly suffer or permit any per
son of either sex under the age of 21 years, unaccompanied
by his or her parent or guardian, * * * to remain in any
barroom or other room on such premises in which such
liquor is sold or dispensed for any purpose, excepting the
transaction of bona fide business other than amusement or
consumption of edibles or beverages * * * [shall be
punished]."

This section does not prohibit a minor from entering the
licensed premises. It prohibits the keeper of the place from
permitting the minor to remain there and a part of the
statute not above quoted also provides a penalty against the
minor if he remains on the premises unaccompanied by his
parent or guardian. See XXXII Op. Atty. Gen. 82 and 132.
Although these opinions were written before the amend
ment of sec. 176.32 (1) by ch. 459, Laws 1943, what is there
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said still applies so far as they hold that the act of entering
is not unlawful.

The principal question in which you are interested is
whether the word "guardian" includes anyone other than
a guardian legally appointed. As used in statutes, unless
there is reason for giving the term a more extended mean
ing, the word "guardian" is usually understood to mean a

person who has the legal right to custody of the person of
an infant.

In a case involving a statute similar to sec. 176.32 (1)

the supreme court of South Dakota held that the word
"guardian" beyond question meant a person who occupied

under the law that relation to the minor which the natural

law creates between the parent and child, or which is cre
ated by some order of the court, and that it did not mean
that any person who had minors under his care was by
virtue thereof vested with the right, or by the parent could
be vested with the right, to take the children of that state
into places held by its law to be injurious to the young. The

statute in question prohibited a saloon keeper from per
mitting a minor to remain in the saloon unless accompanied
by his "father, mother or guardian." The minor in ques
tion was a member of a band consisting largely of persons
under the age of 21 who had entered a saloon for the pur

pose of playing a few pieces, after which they were invited
to the bar for a drink. It was claimed that their presence
was not unlawful because they were under the charge of
the director of the band who was an adult. The court held

that that defense could not be maintained and affirmed the

conviction of the saloon keeper. State v. Johnson, (1909)
23 S. D. 293, 121 N. W. 785, 787, 22 L. R. A. (n. s.) 1007,

1012-1013.

The only other case which we have found on the subject
was decided by an intermediate appellate court in New
York. The statute in question prohibited admitting a child
under 16 or allowing him to remain in any "dance house,
concert saloon, theatre, museum, skating rink, or in any
place where wines or spirituous or malt drinks are sold or
given away, or in any place of entertainment injurious to
health or morals * * * unless accompanied by parent or
guardian." The facts are not stated in the opinion but it
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may be inferred that one or more persons under 16 had
been admitted to a showing of motion pictures. Who, if
anyone, accompanied them does not appear. The charge
was not that they were admitted to a "theatre" but that
they were admitted to a "place of entertainment injurious
to health or morals." The conviction was reversed on the
ground that the state had failed to prove that the enter
tainment was injurious and on the further ground that
the state had failed to prove that they were unaccompanied
by a guardian, the court stating that that word as used in
the statute is not limited to guardians appointed by a court
and that if children were taken by an elder brother or sis
ter, neighbor or friend, he or she would be their guardian
for the time being within the statute, unless excluded for
some reason of law. People v. Samwick, (1908) 111 N. Y. S.
11, 127 App. Div. 209.

It is our opinion that the South Dakota case above cited
is a more reasonable interpretation of the law than the
contrary view expressed by the intermediate New York

court. By the application of the rule noscitur a. sociis, the
fact that the word "parent" is used in connection with
"guardian" indicates a legislative intent that the guardian
be a person occupying the relation toward the child nor
mally occupied by the natural parent. The opposite con
struction would permit a minor to associate himself with
an adult for the purpose of entering and remaining in a
tavern without the consent or knowledge of his parent or
other person charged with his care and custody. We do
not believe that this was ever intended by the legislature.

It is possible that there may be cases where the adult
accompanying the minor is neither the natural or adoptive
parent nor the legally appointed guardian and still is within
the meaning of the statute, as, for example, in the case
where an orphan lives in the home of his grandparent, aunt
or uncle, older brother or sister or foster parents. Such per
sons standing in loco parentis might be held to come within
the meaning of the word "guardian" as used in sec. 176.32
(1). However, it should appear that the relationship is of
some permanence and not entered into solely for the pur
pose of visiting taverns.
WAP
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Ins an e—Records of Patients—Physicians—Privileged
Communications—Under sec. 325.21, Stats., records of pa
tients at state mental hospital may not be divulged to any
one without the consent of the patient, or, if he is still un
der disability, his guardian or, in the case of a minor, his
parent.

May 3, 1946.

A. W. BAYLEY, Director,
State Department of Public Welfare.

With your request for opinion you enclose a copy of a
letter from the superintendent of the Winnebago state hos
pital. The superintendent states that the hospital has had
requests from attorneys of the veterans administration for
permission to go over records of patients in the hospital
who are recipients of veterans administration grants as de
pendents of ex-servicemen. You inquire whether the rec
ords may be revealed to these attorneys or anyone else
without the authorization of the patient, his family, or the
guardian of the patient.

Sec. 325.21, Stats., provides as follows:

"No physician or surgeon shall be permitted to disclose
any information he may have acquired in attending any
patient in a professional character, necessary to enable him
professionally to serve such patient, except only (1) in
trials for homicide when the disclosure relates directly to
the fact or immediate circumstances of the homicide, (2)
in all lunacy inquiries, (3) in actions, civil or criminal,
against the physician for malpractice, (4) with the express
consent of the patient, or in case of his death or disability,
of his personal representative or other person authorized
to sue for personal injury or of the beneficiary of an in
surance policy on his life, health, or physical condition."

The records in question undoubtedly contain much in
formation obtained by physicians from the patients for the
purpose of determining what treatment to give or whether
any treatment at all is possible. Under the circumstances,
it is immaterial whether the records are required by law
to be kept or whether the physician obtaining the informa
tion is a public official or employe. The information so ob
tained is nevertheless within the privilege and except in
the cases referred to in the statute it may not be divulged
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to anyone. Ccbssonv.Schoenfeld, (1918) 166 Wis. 401, 412-
^3, 166 N. W. 23, L. R. A. 1918C, 162. See, also, Mehegan
V. Faber, (1914) 158 Wis. 645, 648, 149 N. W. 397.
The privilege belongs to the patient and cannot be waived

in his behalf except in case of death or disability. The term
"personal representative" with reference to a person under
disability must be understood to mean the legally appointed
guardian, or in the case of minors, the parents. The records
should not be made available merely with the consent of
members of the patient's family.
WAP

Insurance—State Treasurer—Deposit of Securities— Se
curities deposited with state treasurer in his official capac
ity as provided in sec. 209.01 are held by him in trust.

May 6, 1946.

John M. Smith,
State Treasurer.

You advise that a certain insurance company has de
posited with you under the provisions of sec. 209.01, Stats.,
certain United States savings bonds of a face value totaling
$343,500. The bonds are not transferable and each carries
on its face in capital letters the words "NOT TRANSFER
ABLE." You have asked the United States treasury de
partment to reissue the bonds to the "Treasurer of the state
of Wisconsin in trust for the policyholders of

Insurance Company, under sec. 209.01, Wis. Stats.," with
the same rights and privileges as enjoyed by the bonds
originally deposited. The treasury department has refused
to do this on the ground that such bonds are held by you
as a mere depository and that to reissue them to you as
trustee would not express the true situation.
You question the correctness of this position and ask us

to advise you whether securities deposited with you as pro
vided by sec. 209.01, Wis. Stats., are held in trust or not.
The section referred to reads as follows:

"The state treasurer,'in his official capacity, shall take
on deposit the securities of any domestic insurance corpo-
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ration deposited by it for the purpose of securing policy-
holders or complying with the laws of any other state to
enable such corporation to transact business in such state*
and upon the application of such corporation, to give such
certificate of such deposit as may be required by the laws
of other states. The depositor shall have the right to re
ceive the income from the securities and with the approval
of the commissioner of insurance exchange the same from
time to time, according to the laws of the state in which
it may be doing business, and with the approval of the
commissioner of insurance to withdraw the same."

In our opinion the securities deposited with you in your
official capacity as state treasurer under the provisions of
the above-quoted section are held by you in trust. They
are deposited "for the purpose of securing policyholders
or complying with the laws of any other state" to enable
the depository insurance company to transact business in
such state. This language sufficiently indicates the legis
lative intent that the securities so deposited be held in trust
for the purposes mentioned. The general rule is: (1) A
deposit of securities with a state official made pursuant to
statute or voluntarily for the purpose of protecting or se
curing policyholders or creditors or both creates a trust for
the benefit of those for whom the deposit is made and (2)
such securities are held by such official as a trustee. Thus
in Beach on Insurance, Vol. 1, sec. 82., the author says:

"The effect of statutes of the states providing for the de
posit by insurance companies of securities with some state
official—as with a state treasurer, for instance—for the
protection of its policyholders, and the act of the companies
in complying with such statutes, is to create a trust fund
in the hands of such official, he thereby becoming a trustee
for the class of beneficiaries represented by the insured
in those states."

In Joyce on Insurance (2nd Ed.) Vol. 5, sec. 3595, it is
said:

"A deposit with a state treasurer of securities as a guar
anty for the payment of policies of an insurance company,
whether made as a statutory requirement or voluntarily,
and whether held by him in his official or in his individual
capacity, creates a trust for the benefit of such policyholders
in case of the insolvency of the company, to the exclusion
of other claims except a paramount claim for taxes."
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For cases in support see Aetna Cos. & Surety Co. v. In^
ternational Re-Insurance Corp., 117 N. J. Eq. 190, 175 A.
114; In re New Jersey F. & P. G. Ins. Co., 15 N. J. Misc.
384, 191 A. 475; Ruggles v. Chapman, 59 N. Y. 163; Smyth
V. Munroe, 84 N. Y. 354; Rollo v. Andes Ins. Co., 23 Gratt.
(Va.) 509, 14 Am. Rep. 147; Northwestern Title Ins. Co.

V. Fishhack, 110 Wash. 350, 188 Pac. 469; Boston & Albany
R. Co. V. Mercantile T. & D. Co., 82 Md. 535, 34 A. 778, 38

L. R. A. 97; Vandiver v. Poe, 119 Md. 348, 87 A. 410, 46
L. R. A. (ns) 187, Ann. Cas. 1914 D. 435; State v. Amer
ican Bonding & Cas. Co., 206 Iowa 988, 221 N. W. 585. See
also Cooke v. Warner, 56 Conn. 234, 14 A. 798; Brackett v.
Middlesex Banking Co., (Conn.) 95 A. 12; Relfe v. Colum
bia Life Ins. Co., 10 Mo. App. 150; Texas Fidelity & Bond
ing Co. V. City of Austin, 112 Tex. 229, 246 S. W. 1026;
Senter v. Lockhart (Tex.) 82 S. W. (2d) 375, 101 A. L. R.
494; Maurer v. International Re-Insurance Corp., 20 Del.
Ch. 173, 174 Atl. 360; Gochrane v. Pacific States Life Ins.
Co., 93 Col. 462, 27 P. (2d) 196; McMurray v. Comm.,

(Mass.) 144 N. E. 718; in which cases it would appear the
statute under which the deposit was made had express
language indicating the securities were to be held in trust.
However, we find no case which indicates that it makes any
difference whether the statute specifically so provides or
whether the statute simply contains a provision like that in
sec. 209.01 to the effect that the deposit is for the purpose

of securing policyholders. So far as we can determine the
same result will be reached in either case. The exact lan

guage of the statute is not important. In our opinion all
that is necessary is that the statute indicate, as here, that
the securities are deposited for the purpose of protecting
policyholders or creditors.

It is claimed certain changes made in the language of
sec. 209.01 in 1933 are significant. Prior to 1933, this sec
tion (sec. 209.01, Stats., 1931) reads as follows:

"209.01 State treasurer to hold securities. The state treas
urer, in his official capacity, shall take and hold on deposit
the securities of any life insurance corporation incorporated
under the laws of this state which are deposited by it for the
purpose of securing policyholders and complying with the
laws of any other state in order to enable such corporation
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to transact business in such state, [and also to receive and
hold in trust for the policyholders of any other insurance
corporation of this state such bonds, stocks or other securi
ties as may be offered by such corporation;] and upon the
application of such corporation to give such a certificate
from year to year of such deposit as may be required by
the laws of other states in order to the transaction of the
business of insurance therein; every corporation depositing
such securities shall have the right to receive the income
thereof and to exchange the same from time to time, accord
ing to the laws of the state in which it may be doing bus
iness, and to withdraw the same when it no longer desires
to maintain such deposits."

Said section was revised by sec. 247, ch. 487, Laws 1933.
The language was changed in several respects. Among
others the portion of the 1931 statute above quoted appear
ing in brackets, which specifically provided the state treas
urer was to receive and hold certain securities in trust, was

deleted. This change has been seized upon as indicating
that any deposit made thereafter under sec. 209.01 can no
longer be considered as creating a trust.
We do not think it can be construed as having that effect.

Ch. 487, Laws 1933, had its origin as Bill 50, S., Session
of 1933, which bill was a revisor's bill. At the beginning
of Bill 50, S. was a revisor's note stating: "Note: The ab

sence of a revisor's note at the' end of a section of this bill

is to be understood as indicating that the section makes no

change in the law." There is no note following sec. 247
of the bill, which is the section of said bill which made the
revision with respect to sec. 209.01, Stats. 1931. Hence it

is clear that the change in sec. 209.01 referred to made by
sec. 247, ch. 487, Laws 1933, is of no significance insofar
as our present problem is concerned. State ex rel Martin v.
Dane County Mut Ben. Assn., 247 Wis. 220 at 230. Other
changes in sec. 209.01 were made by chs. 362, Laws 1939,
and 436, Laws 1943, but they have no bearing on the pres
ent question.
WET
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Counties—Salaries and Wages—District Attorney—Res
olution of county board which puts the office of district at
torney on a full time basis and fixes the compensation there
for for the next 2 years, adopted after the earliest date for
filing nomination papers contrary to sec. 59.15 (1) (a) is
void and of no effect.

May 8, 1946.

Henry E. Steinbring,
District Attorney,

Eau Claire, Wisconsin.

In your recent letter you ask us to advise you with re
spect to the validity of a resolution of the county board
adopted April 17, 1946 which puts the office of district at
torney in your county on a full time basis and fixes the com
pensation therefor for the next 2 years, in the light of the
provisions of subsec. (1) (a) of sec. 59.15, which reads in
part as follows:

"The county board shall, prior to the earliest time for
filing nomination papers for any elective office to be voted
on in the county or part thereof (other than county board
members and circuit judges), which officer is paid in whole
or part from the county treasury, establish the total annual
compensation for services to be paid such officer (exclusive
of reimbursements for expenses out-of-pocket provided for
in 59.15 (3)). * * * The compensation established shall
not be increased nor diminished during the officer's term
and shall remain for ensuing terms unless changed by the
county board by timely action."

The resolution to which reference has been made reads

as follows:

"RESOLVED by the County Board of Supervisors of
Eau Claire County that pursuant to the provisions of Sub
section 15 of Clhapter 59 of the Wisconsin Statutes that it
is deemed advisable to the advantage of said county to fix
and determine the salary of the District Attorney for the
ensuing two years, and that the District Attorney shall de
vote his full time to the office of District Attorney and shall
exclude himself from all private law practice during his
term in office.
"BE IT FURTHER RESOLVED that the salary so fixed

and determined shall be in full compensation for all services



122 Opinions of the Attorney General

required to be performed by said officer on a full time basis
and shall embrace the serving of all departments of the
County Government including advice and assistance to all
county officers, special and standing committees of the
County Board and the Chairman of the several subdivisions
of said county.
"THEREFORE, BE IT RESOLVED that the salary for

the office of District Attorney shall be and the same is
hereby fixed at the sum of $4000.00 per year payable in
twelve (12) equal monthly installments each year."

The earliest date when nomination papers for any elective
office to be voted upon in the county could have been filed
for the 1946 primary election, was April 2, 1946, that being
the first day on which they could have been circulated. Sec.
11.90, Stats. The resolution in question was adopted on
April 17, 1946.

The portion of the foregoing resolution which places the
office on a full time basis is obviously inseparable from the
portion fixing the salary. In our opinion the entire resolu
tion referred to is void and of no effect because the county
board did not take action thereon prior to April 2, 1946,
as required by the foregoing subsection. XXXIV Op. Atty.
Gen. 421, XXII Op. Atty. Gen. 603.
This subsection was repealed and recreated in its pres

ent form by ch. 559, Laws 1945. In fixing the time by which
the county board must act to establish the compensation
to be paid to county officers as therein provided, at the earli
est time for filing nomination papers, it is evident the leg
islature had in mind opinions of this department appear
ing in XXI Op. Atty. Gen. 602, XXII Op. Atty. Gen. 56,
XXIV Op. Atty. Gen. 88, XXVII Op. Atty. Gen. 248, and
certain cases there cited. Sec. 59.15 (1) as it existed at
the time of these opinions provided in effect that the annual
salary of certain county officers therein referred to for the
ensuing year be fixed by the county board at its annual
meeting. Some of these opinions regarded this provision as
directory and held that such salaries could be fixed not only
at the annual fall meeting but at an adjourned annual meet
ing or special meeting held up to the earliest date fixed for
circulation of nomination papers. This date was seized upon
because it marked the opening date of the campaign for of
fice and it was thought desirable that a candidate know
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from the very start the compensation fixed for the office
for which he sought nomination. One opinion seemed to
indicate that the county board could act at any meeting, an
nual or otherwise, up to the time the officers took office.
It is obvious that there was a certain amount of confusion

as to the exact date by which the county board was required
to act on such matters and we think there is no doubt but

that in repealing and recreating this subsection by enact
ment of ch. 559, Laws 1945, the legislature intended to set
tle the question once and for all and set a definite date be
fore which the county board was required to act in fixing
the compensation of the county officers referred to therein.
We are of the opinion it is mandatory that the county board
act before the date fixed and if it fails to do so, any action
taken thereafter is of no effect. To hold otherwise would
render ineffectual one obvious purpose of fixing said date
which is to enable prospective candidates for an office to
know of the salary therefor prior to or at the time when the
campaign for nomination officially opens.
The result in the instant case is that the district attorney

elected in your county for the next 2-year term and there
after, unless changed by timely action by the county board,
must serve for the same compensation as that for which the
present district attorney serves for the present term, sub
ject to any change in salary or compensation which may be
made by the county board to meet changes in the cost of
living as provided by sec. 59.15 (1) (c).
WET
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Automobiles and Motor Vehicles—Motor Vehicle Depart
ment—Refunds—Where an automobile is owned by joint
tenants and is registered in their names as joint tenants
and subsequently the registration certificate and license
plates are revoked because one joint tenant is convicted of
driving while under the influence of intoxicating liquor, no
refund can be made to the other joint tenant of an amount
representing one-half of unused portion of plates or any
other amount and no credit in said amount or in any amount
can be allowed such joint tenant in event he hereafter in

dividually makes application for registration of said au
tomobile. There are certain statutes authorizing refunds
under certain circumstances in ch. 85 and in sec. 14.68 (5)
but none applies to foregoing situation. Likewise no refund
could be made under facts involved under sec. 20.06 (2).

May 10, 1946.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You have written regarding a problem which has arisen
in your department under the motor vehicle registration
law where an automobile is owned by husband and wife as
joint tenants. Said automobile is registered in the name of
both as joint tenants and a set of license plates is duly
issued. Subsequently the husband is convicted of driving
said motor vehicle under the influence of intoxicating liquor
and you state it becomes mandatory under the law to re
voke not only his motor vehicle driver's license but also the
motor vehicle license plates and registration certificate for
said automobile.

Under the facts thus presented you indicate that you
think that the wife, by virtue of her interest in the auto
mobile as joint tenant, is the "owner" of one-half interest
in the revoked motor vehicle license plates and for that
reason state that you think you would be justified in author
izing the state treasurer to make a refund amounting to
one-half the prorated use of the motor vehicle for the year,
or in event the wife individually makes an application for
registration of said motor vehicle after the registration cer
tificate and license plates issued to her and her husband
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jointly have been revoked as stated, you think you would
be justified in giving her a credit on the registration fee
in an amount equal to one-half the unused portion of the.
revoked license. You ask us to advise you whether we agree
with your conclusions.

We disagree with your conclusion respecting the right to
make a refund. In our opinion no refund can lawfully be
made under the circumstances stated. A refund can be

made only if there is a statute authorizing it. You have not
called our attention to any such statute. There are provi
sions for making refunds under certain circumstances con
tained in ch. 85 and in sec. 14.68 (5) but none applies here.
The only other statutory provision under which a refund
might possibly be made is sec. 20.06 (2), Stats., which reads
as follows:

"20.06 Refunds. There are appropriated from the proper
respective funds, from time to time, such sums as may be
necessary, for refunding or paying over moneys paid into
the state treasury as follows:

"(2) Moneys paid into the state treasury in error; but
no such refund shall be made except upon the written ap
proval of the governor, secretary of state, state treasurer,
and attorney-general."

It has been held in XXIX Op. Atty. Gen. 329 that a re
fund of certain motor vehicle taxes not otherwise spe
cifically provided for might be made under the foregoing
subsection. To make any refund it is, of course, necessary
that the money for which the refund is sought was paid into
the state treasury in error. Further, as pointed out in this
opinion, said subsection provides a board consisting of the

constitutional officers therein mentioned, which board must
pass upon this question and determine whether any refund
may be made.
We can see no basis for claiming the money here was paid

in error so as to bring it within the provisions of sec. 20.06
(2). Every step up to and including the time the certificate
of registration and license plates are issued appears to be

regular in all respects. Up to that time it is clear there is
no error. A subsequent event required revocation of the

certificate of registration and license plates. The happen-
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ing of such an event could not properly be considered an
"error" as used in the subsection, but even if we assume
for our present purposes that it could be, the statute still
could not apply because such event had no part in induc
ing payment of the money involved. The statute requires
that the money be paid into the state treasury in error.
This contemplates that the error induce the paj'ment. A
subsequent event obviously could not do this.
We also disagree with your view that the wife under the

facts stated is an "owner" of an undivided one-half inter

est in the license plates referred to. Under our statute no
automobile or other vehicle therein mentioned may be op
erated upon any highway in this state unless it has been
registered in the office of the motor vehicle department and
the registration fee paid. The license plates simply bear
the number of the registered number assigned to each ve
hicle registered. The plates are issued for at least two pur
poses, (1) to furnish readily available evidence that the ve
hicle to which they are attached has been registered as re
quired by law, and (2) to identify the vehicle. However,
any right to operate such vehicle upon the highways of this
state which follows from registration as required by stat
ute, is a mere privilege and is not considered property.
Huddy, Encyclopedia of Automobile Law (9th Ed.) vol. 1-2,

§136; Cowan v. Arkansas, 171 Ark. 1018, 287 S. W. 201,
48 A. L. R. 1165. This being true, the license plates which
are only evidence of such right cannot be considered
property.

We also disagree with your conclusion that in event the
wife individually makes an application for registration of
the automobile after the registration certificate and plates
issued to her and her husband jointly have been revoked
by reason of his conviction for driving under the influence
of intoxicating liquor, she would be entitled to a credit on
the registration fee in an amount equal to one-half of the
unused portion of the revoked license plates. We see no
reason why the wife, who has a legally recognizable inter
est in said automobile as joint tenant, could not register
said automobile in her name as a joint tenant, provided she
pays the necessary fee. Revocation of the certificate of reg
istration and license plates issued to the husband and wife
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jointly did not affect in any way the ownership or title to
the automobile. The automobile continues to be owned by
both as joint tenants. The word "owner" as used in auto
mobile registration statutes is broad enough to permit reg
istration by one joint tenant. See Harlow v. Sinman, 241
Mass. 462, 135 N. E. 553; Marciel v. Berman, 104 Conn.
165, 132 A. 397. When the wife applies for registration of
the automobile in her own name as joint tenant it will be
necessary that she pay the full registration fee. No credit
can be allowed as suggested by you. A credit would be in
effect a refund and cannot be allowed for the same reason

a refund could not be made.

WET

Register of Deeds—Blanket Assignments—Register of

deeds cannot lawfully file a blanket assignment of chattel
mortgages or conditional sales contracts when said blanket
assignment does not contain the date, filing date and doc
ument number of each chattel mortgage or conditional sales
contract intended to be assigned as well as meet all other
requirements imposed by sec. 59.51 (11), Stats.

May 10, 1946.

James L. McMonigal,
District Attorney,

Berlin, Wisconsin.

You advise that a finance company named as mortgagee
on numerous chattel mortgages now on file in the office of
the register of deeds in your county has now requested the
register of deeds to file what you describe as a blanket as
signment of all of its chattel mortgages to another finance
company. The register of deeds is unwilling to do so be
cause the instrument submitted fails to describe each chat

tel mortgage intended to be assigned, which will make it
impossible to index the assignment against each particular
chattel mortgage affected thereby.
You ask us to advise you whether the register of deeds

is required to file such an assignment.
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The duties of the register of deeds are stated in sec. 59.51,
Stats, which provides among other things that the register
of deeds shall:

"(11) To file, indorse, enter and index all bills of sale,
chattel mortgages, conditional sales contracts, assignments,
releases and renewals, or copies thereof, affidavits relating
thereto, and foreclosure affidavits, as provided by law.
*  * No assignment, release or other instrument shall be
offered for filing which is executed or indorsed on any other
document, but each shall be a separate and distinct instru
ment, excepting those assignments printed or written on
and immediately following the original document, offered
for filing at the same time, shall be considered as one in
strument. No chattel mortgage or conditional sale contract
shall be filed without the postoffice addresses of the parties.
All assignments, releases, statements, renewals or exten
sions or foreclosure affidavits of any chattel mortgage or
conditional sale contract shall contain the date of such chat
tel mortgage or conditional sale contract, its filing date and
document number. The register or any of his assistants
shall not stamp any original document numbers or filing
dates on any instrument except those left with him for fil
ing, or certified copies. All these instruments shall be leg
ibly written, and shall have the names of the grantors and
grantees therein plainly printed or typed thereon."

One purpose of the requirement contained in the sentence
quoted above appearing in italics no doubt is to identify
with particularity the chattel mortgage or conditional sales
contract assigned, released, renewed, extended or foreclosed,
so that the register of deeds can properly carry out the
duties imp sed by subsecs. (12) and (13) of sec. 59.51,
which read as follows:

"(12) Every register of deeds shall keep these chattel
documents in consecutive numerical arrangement, for the
inspection of all persons, indorsing on each instrument the
document number, the date and time of reception, enter
ing the name of every grantor or mortgagor alphabetically
in indices, of which each page shall be divided into nine
columns, with heads to the respective columns as follows:
Number of instrument, date and time of filing, name of
grantor, name of grantee, name of instrument, date of in
strument, amount, brief description of property, and the
last column set aside for the entry of assignments, fore
closure affidavits, extensions and releases thereof.
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"(13) Enter on the same line in the last column where
the chattel mortgage or conditional sale contract appears
in the index, the document number and date of filing of all
assignments, releases, renewals or extensions thereof and
foreclosure affidavits, pertaining thereto."

In our opinion any chattel mortgage or conditional sales

contract or other document referred to in subsec. (11)

which does not meet the standards set forth therein (in

cluding some included in a portion of the subsection not

quoted above) cannot lawfully be filed with the register of
deeds. Referring to the specific matter which gives rise
to your inquiry, we are of the opinion that if the assignment
presented for filing does not contain the date, filing date
and document number of each chattel mortgage or condir
tional sales contract assigned, as would seem to be the case
here, or if it fails to meet any other of the requirements
imposed by sec. 59.51 (11), Stats., the register of deeds
cannot lawfully file the same. If said assignment contains
the date, filing date and document number of each chattel
mortgage or conditional sales contract assigned, and if it

otherwise meets all requirements of this subsection, the reg
ister of deeds must file the same.

WET

Public Health—School of Cosmetic Art—Under section
159.02 (5), statutes, federal cosmetic taxes may be included
in computing the "reasonable cost" of materials charged to
patrons of schools teaching cosmetic art.

May 10, 1946.

Dr. Carl N. Neupert,
State Health Officer.

You have inquired whether under section 159.02 (5)
federal cosmetic taxes are to be included in computing the
"reasonable cost" of materials used by schools teaching
cosmetic art.

The answer is "Yes."

As was stated in Toebe Academy of Beauty Culture v.
Kelly, 239 Wis. 103, the purpose of section 159.02 (5) pro
viding that a school of cosmetic art shall provide its stu-
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dents with subjects for practical work, but that the charge
made for materials used shall not exceed the reasonable

cost thereof, was to prevent imposition on the public and
evasion of the provisions of the statutes through charging
an exorbitant price for the materials used.

There is nothing in the above statute which implies in
any way that beauty schools are required to charge patrons
less than the cost of the materials used, and if the federal
cosmetic taxes have already been paid by the school in the
purchase of the materials there is no sound reason why the
tax should not be included as part of the cost of the mate
rials so far as section 159.02 (5) is concerned. For an an
alogous situation see XXVII Op. Atty. Gen. 362, where it
was ruled that in assessing merchandise according to true
cash value consideration should be given to state and fed
eral excise taxes already paid and which will be included

in the final retail price, but that where such taxes are paid
only by the ultimate purchaser and are not included in the
price to him, such taxes form no part of the true cash value
of the commodity.
WHR

Automobiles and Motor Vehicles—Refunds—Motor Ve

hicle Department—State Treasurer—Duty imposed on state
treasurer by sec. 14.68 (5), Stats., to make refunds of over
payments on account of automobile license fees carries with
it by implication all necessary and incidental clerical work
and postage expense. Such duty, however, may be per
formed by interested department head in the interest of
efficiency under "interdepartmental cooperation statute,"

sec. 14.65.

May 10, 1946.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request an opinion as to whether the duty of refund
ing overpayments of license fees imposed upon the state
treasurer by section 14.68 (5) of the statutes carries with
it the responsibility of mailing the refund warrants to the
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persons entitled thereto, or whether such responsibility,

with its incidental clerical work and postage expense, de

volves upon your department.

Section 14.68 (5), Statutes, provides as follows:

"The motor vehicle department shall have power to re
ceive checks in payment of motor vehicle license fees and
such checks shall be deposited with the state treasurer in
the state highway fund. Any overpayment on account of
any license fees shall he refunded by the state treasurer
from the state highway fund on the certificate and audit of
the motor vehicle department. All excess payments not so
refunded shall be placed in the revolving fund created in
section 20.052 (2), from which revolving fund there shall
be paid the amount of any check which shall be returned
unpaid. It shall be the duty of the motor vehicle department
to immediately demand payment of any such unpaid cheek,
and in the event the same is not paid within 5 days to can
cel any motor vehicle license issued in consideration of such
check, and to forward the same to the district attorney of
the county where such check was issued for prosecution
according to the law."

Section 14.42 (1) Statutes,- which we believe bears on

your question, provides in part:

"Duties of treasurer. The treasurer shall: (1) Receive
and have charge of all money paid into the treasury, and
pay out the same as directed by law. * * *"

Other than the broad direction to "refund" such over

payments contained in section 14.68 (5) quoted above, we

find no statute specifically prescribing the physical means

or detailed method by which a refund is to be made by the
treasurer. On the other hand, we do not find a statute which
imposes upon your department the performance of any act
necessary or incidental to bringing about a refund, other
than to audit and certify the same. As used in the above-
quoted statute the word "refund" clearly means to "repay."
It is the peculiar function of the state treasurer to handle
state funds. It is our opinion that it is implicit in the nature
of the transaction that the state treasurer employ such
clerical assistance and expend such money for stationery
and postage as may reasonably be required to discharge the
duty imposed upon him by statute.
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In connection with our factual investigation of the pro
cedure heretofore followed in the making of refunds of all
kinds, the state treasurer advised us that a meeting of de

partment heads had been held wherein it was agreed as
between the treasurer and the department heads that the
latter would actually mail the warrants or checks to the
payees entitled to payment. The purpose of so doing was
to permit the particular department involved to enclose an
appropriate letter of transmittal, inasmuch as it was famil
iar with the facts and circumstances surrounding the par
ticular transaction. This procedure would seem to promote
efficiency by obviating the necessity for the treasurer mail
ing the warrant, and the duplication of the postage and
clerical expense by the interested department, if such de
partment were obliged to write a letter of explanation or
otherwise correspond with the person entitled to the refund.
The agreement referred to could properly be founded

upon the authority conferred by section 14.65, Stats., which

deals with cooperation of functions between the several
state officers, commissions and boards. The practice fol
lowed by such agreement is approved and held to be valid
and consistent with the forepart of this opinion. Our con
clusion interpreting section 14.68 (5), Stats., is addressed
to the situation where a department head does not wish to
perform such duties by agreement.
SGH

Motor Vehicle Department—Bank Account—Moneys re

ceived by motor vehicle department required to be deposited
with state treasurer. Motor vehicle department may not
maintain bank account.

May 10, 1946.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You advise that since 1917 under the previous secretaries
of state and under the present organization of the motor
vehicle department there has been maintained in one of the
local banks a special bank account in the name of the motor
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vehicle department. You state that deposits and withdraw
als were made by the commissioner or his duly authorized
agents. Deposits consisted of fees received with applica
tions which were never completed. Withdrawals were made
for many purposes. You attached to your request a list of
so-called "revolving fund transactions." Without itemizing
same it would seem sufficient for the purposes of this opin
ion to state generally that they embraced various types of
refunds to persons apparently entitled thereto. You give
your opinion that from an accounting standpoint the prac
tice of maintaining this account is bad, and that you were
considering the discontinuance of same. Your precise ques
tion is whether you have the legal right to discontinue the
account, and what to do with the approximately $20,000
balance on deposit.
There is no statutory authority for your department to

maintain any kind of a bank account. Sec. 14.68 (5), Stats.,
provides:

"The motor vehicle department shall have power to re
ceive checks in payment of motor vehicle license fees and
such checks shall be deposited with the state treasurer in
the state highway fund. * * *"

The foregoing statute is the only section which deals with
the receipt and disposition of moneys by your department.
It is clear and there is no room for construction. It is your

absolute duty to pay all moneys received by your depart
ment to the state treasurer. No separate bank account
should be maintained by your department. Any moneys
which may have been accumulated in one or more accounts
under the old practice of which you speak should be forth
with remitted to the state treasurer and the account or ac

counts should be discontinued.

SGH
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Taxation—Tax Deeds—Incompetents—A tax deed may

be issued under sec. 75.03, Stats., on the lands of one ad
judged incompetent.

May 18, 1946.

Henry E. Steinbring,

District Attoimey,
Eau Claire, Wisconsin.

You have asked whether issuance of a tax deed is im

proper in cases where the owner of the land has been ad
judged incompetent.

Sec. 75.03 (3), Wis. Stats. 1945, expressly provides for
issuance of a tax deed on the land of a minor or incompe
tent. This provision was included in the statutes by ch. 66,
Laws 1945. The inclusion of the provision for issuance of
a tax deed in such cases was not inadvertent. Bill 47, S. as
originally introduced into the 1945 legislature contained no
such provision. It was added by substitute amendment be
fore the bill as a whole was enacted.

Even before the enactment of ch. 66, Laws 1945, it had
been held that the special rights of redemption given to
minors and incompetents by sec. 75.03 of the statutes did
not prevent the issuance of tax deeds at the end of the time
fixed by other statutory provisions, but that holders of tax
certificates were entitled to tax deeds although the lands of
minors and incompetents might be redeemed pursuant to
sec. 75.03 after the issuance thereof. Wright v. Wing et al.
18 Wis. 45; Dayton v. Relf, 34 Wis. 86. The right of re
demption was not impaired by the issuance of the deed,
but the title of the grantee was subject to the condition that
it might be later redeemed by the minor or incompetent.
lAttle V. Edwards, 84 Wis. 649, 55 N. W. 43; Hoffman v.
Peterson, 123 Wis. 632, 102 N. W. 47.

Sec. 75.19 provides for foreclosure of the right of re
demption of a minor, idiot or insane person "after a tax
deed has been issued as provided in chapter 75."
BL
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Industrial Commission—Governor—Employment Offi.ces
—Federal Aid—The governor might under sec. 101.34,
Stats., accept provisions of a congressional act making fed
eral funds available for operation of employment offices and
authorize the industrial commission to operate employment
offices under such conditions.

May 13, 1946.

C. L. Miler, Commissioner,
Industrial Commission.

You have asked whether the industrial commission has
authority to undertake administration in Wisconsin of a
system of public employment offices predicated upon a law
to be enacted by congress, amending and substantially
changing the Wagner-Peyser Act referred to under sec.
101.37, Wis. Stats.

It is our opinion that the industrial commission would
not have such authority without further action by the state
legislature or by the governor, but that such authority could
be granted the commission by the governor under sec.
101.34, Wis. Stats.

It is perhaps not necessary to repeat the established prin
ciple that the industrial commission, being a creature of
statute, has no authority except such as is conferred by
statute. Kelly v. Tomahawk Motor Co., 206 Wis. 568, 572 ;
Wisconsin Mutual Liability Co. v. Industrial Comm., 190
Wis. 598, 601.
Sec. 101.37 Stats, authorizes the industrial commission to

co-operate with United States employment service only in
the administration of the act therein specifically described,
that is, the act of congress approved June 6, 1933, entitled
"An act to provide for the establishment of a national em
ployment system and for co-operation with the states in
the promotion of such system, and for other purposes."
While H. R. 4437 purports to amend that act, sec. 101.37,
Stats., accepted the provisions of the act only as they existed
at the time of the enactment of sec. 101.37 and not as it
might be amended in the future.

The legislature has, however, by sec. 101.34 (1), Stats.,
empowered the governor "to accept for the state the pro-
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visions of any act of congress whereby funds or other ben
efits are made available to the state, its political subdivi
sions, or its citizens, so far as the governor may deem such
provisions to be in the public interest" and to "take or cause
to be taken all necessary acts including * * * the prepa
ration, adoption and execution of plans, methods, and agree
ments, and the designation of state * * * agencies to per
form specific duties." As originally enacted by ch. 401,
Laws 1933, this subsection was expressly limited by its
language to "any act of the seventy-third congress" but the
underscored words were expressly deleted by ch. 6, sec. 16,
Laws 1937. This subsequent amendment clearly evidences
that it was the intention of the legislature to make this a
general grant of power rather than one limited to any
specific act of congress. If necessary the emergency board
may make appropriations under sec. 20.74 (1), Stats., to
implement this power.

There are no doubt constitutional limitations on the
power of the governor under sec. 101.34, such as that he
could not accept conditions which would violate or be in
consistent with positive provisions or the spirit of any leg
islative enactments. The legislature has generally author
ized the industrial commission in sees. 101.10 (9) and (9a),
Stats., to establish and conduct employment agencies. As
suming that, the conditions imposed by the congress for co
operation between the state and federal governments are
not inconsistent with other state statutes, we believe that
the governor might accept the conditions imposed by con
gress and authorize the industrial commission to operate
under those conditions.

However, the governor, in addressing himself to the mat
ter of acceptance under sec. 101.34, Stats., of the provisions
of any congressional action in respect to public employment
services, should give consideration to the effect of the ac
tion of the 1945 legislature in creating, by ch. 354, sec. 27,
Laws 1945, a new subsec. (16) of sec. 108.14 Stats., ex
pressly dealing with the return to state operation and con
trol of the employment agencies loaned to the federal gov
ernment for the war emergency, as follows:

"(16) With reference to the state employment service
facilities and functions loaned to the federal government
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for the war emergency, th«3 governor and the commission
shall make every proper effort within their means to se
cure the return thereof to state operation and control at the
earliest practicable date."
BL

HHP

Counties—County Board—Zoning Poiver—County board
may not designate town clerks as its officers or agencies
through which building permits required under a zoning
ordinance should be secured.

The county board cannot designate town chairmen as
such agencies except through their appointment upon a
county board committee created pursuant to sec. 59.06,
Stats.

May 13, 1946.
M. W. Torkelson, Director,

State Planning Board.

You have asked whether it would be within the power of
the county board under sec. 59.97 of the statutes to desig
nate the respective town clerks as its officers or agencies
through which building permits may be secured; or whether
the chairman of the town board, who is also a member of
the county board, could be so designated.
Any questions relating to powers of a county board are

affected by the following general piunciples which we be
lieve to be well established in this state.

"Counties, cities, and towns are municipal corporations
created by the authority of the legislature, and they derive
all their powers from the source of their creation, except
where the Constitution of the State otherwise pi'ovides.
They have no inherent jurisdiction to make laws or to adopt
governmental regulations, nor can they exercise any other
powers in that regard than such as are expressly or im-
pliedly derived from their charters or other statutes of the
State." Town of Mount Pleasant v. Beckwith, 100 U. S.
514, 524, 25 L. ed. 699.

"* * * the county has only such authority as is con
ferred upon it by statute. Counties are purely auxiliaries
of the state and can exercise only such powers as are con-
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fgrred upon them by statute, or such as are necessarily im
plied therefrom." Spaulding v. Wood County, 218 Wis. 224,
228, 260 N. W. 478.

See, also, Dodge County v. Kaiser, 243 Wis. 551,11 N. W.
(2d) 348.

There is no question but that a board having authority
to provide for enforcement of its regulations through the
issuance of permits may delegate the ministerial function
of issuance of such permits. There would be no question,
we believe, of the right to delegate such a function to a
building inspector appointed pursuant to sec. 59.07 (18),
Stats. The question in this case is whether the board may
impose the function and duty of issuing the permits upon
the particular officers named.
Both the town clerks and town chairmen hold offices cre

ated by statute with functions designated by the legislature.
The county board has no control over these offices unless
that control may be found in an express or implied grant
from the legislature. The supreme court said in Reichert
V. Milwaukee County, 159 Wis. 25, 35, 150 N. W. 401;

* * rphg county acts through its officers as agents,

but agents not of its own choice or creation. These officers
are agents who represent the county in the transaction, but
have their authority conferred and limited by act of the
state through its legislature. Each has his appointed field
of action, not created, limited, or expanded by act of the
county or by usage or by contract obligations. Within the
scope of the authority conferred by the legislature the
county, through its board of supervisors, may by its acts
arouse official action and official duties upon the part of
other county officers, but the powers of the latter derived
from the state legislature may not be taken away or nar
rowed by action of the county board nor enlarged except
in cases in which the legislature has authorized such lim
itation or enlargement."

If, as above stated, the county board may not enlarge
the duties of statutory county offices without specific
authorization, it would seem to follow a fortiori that it can
not do so with respect to town offices. While the rule of
the above case may have been modified, so far as county
offices are concerned, by sec. 59.08 (8), Stats., we do not
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find any statute authorizing the county board to enlarge
upon duties of town offices.

The duties of town clerks under sec. 60.45 of the statutes

do not include the issuance of building permits. The sec
tion provides that such clerks shall have in addition to the
functions therein specified "such other duties as may be
required by law." Any requirement imposed by the county
board would not be one required by law unless it were
one authorized by the legislature.
Under sec. 59.97 (1) (a) and (b) the legislature has

provided that the zoning regulations of the county board
shall be submitted to the town boards for approval insofar
as the same affect land in the towns. Since the legislature
has expressly recognized town officials and given them some
functions in connection with the zoning ordinances, it would
seem that if it had intended town officials to have other

functions in connection with the enforcement thereof, it
would have said so.

There could probably be little doubt that if the legislature
desired to authorize town clerks to be designated as agen
cies for enforcement of these zoning ordinances it could do
so, but we do not believe that the legislature's failure to
make such an authorization can be deemed a mere over

sight. If the question were affirmatively presented to the
legislature it might have reasons for preferring a central
ized county administration for purposes of enforcement.
One practical difficulty which occurs to us in delegating

to town clerks the function of issuing permits under exist
ing statutes would arise in connection with compensation.
Sec. 60.60 provides for a per diem compensation to town
clerks for each day or part of day necessarily devoted "to
the service of the town and in the discharge of any of the
duties of their respective offices required of them by law."
If the issuance of a peimiit were to be deemed a duty re
quired by law it would entitle the town clerks to compen
sation out of the town treasury for a duty which is by stat
ute made a function of the county rather than the town.

Insofar as any duty might be imposed by the county
board upon the town chairman as a town official, we be
lieve the foregoing principles would be equally applicable.
Some additional questions arise, however, because of th§
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fact that the statutes also make the town chairman a mem

ber of the county board and accordingly a county officer.
Sees. 59.03 (3) and 66.11 (2) would prevent a member of
the county board from holding any other county office, or
any position created by, or the selection to which is vested

in, the county board. According to the opinion in XXVIII

Op. Atty. Gen. 82 this statutory disability would not be re
moved merely because the second employment should be
undertaken without compensation. Despite the statutory re
striction, perhaps the question might still be asked whether

the duty of issuing permits might not be imposed on county
board members merely as an adjunct of their county offices.
Members of the county board, however, have no function
which may be exercised individually or in any manner ex
cept through their participation in the proceedings of the
county board and its committees as authorized by statute.

The general rule is stated in 46 C. J. 1034:

"In the absence of a statutory provision to the contrary,
where official authority is conferred upon a board or com
mission composed of three or more persons, such authority
may be exercised by a majority of the members of the board,
but it may not be exercised by a single member of such body,
or by a minority, * *

Under sec. 59.06 the county board may delegate certain

functions to committees which, under Duluth, South Shore
& Atlantic R. Co. v. Douglas County, 103 Wis. 75, 79, include
ministerial and executive functions. The county board could

probably authorize the appointment of a committee com
posed of county board members for issuance of building
permits. It is unlikely, however, that such a system would
be of much practical benefit in facilitating issuance of per
mits elsewhere than the county seat, since committee action
would depend upon concurrence of a majority of the mem
bers, although such concurrence might not necessarily need
to be obtained at a duly called meeting. Fi7'St Savings &
T^'ust Co. V. Milwaukee Co., 158 Wis. 207.
BL
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Public Welfare Department—Counties—Poor R eli e f—
Under sec. 49.39, 1945 Stats., state department of . public
welfare must be satisfied of inability of county to provide
money for public assistance before approving state aid, and
the department's discretion is to be reasonably exercised
in the light of the over-all financial standing of the county.
The statute does not contemplate that special funds, such

as highway funds accruing from state collected gas and
motor vehicle taxes are to be diverted from highway pur
poses and expended on public assistance, or that any other
county moneys reasonably required for other current ex
penses must be diverted from the purposes specified in the
county budget, or be completely depleted as a condition
precedent to qualifying for aid under sec. 49.39.

State department of public welfare may question items
set up by a county for current expenses in bad faith.

May 13, 1946.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked some half dozen questions relating to
the administration of sec. 49.39, 1945 statutes, providing
for state aid to counties financially unable to fully perform
their duties under sees. 49.18—49.88.

The questions raised are as follows:
1. Must counties segregate, as a trust fund, all moneys

received from the state as gasoline or motor vehicle taxes
or as highway allotments or for work done in connection
with state, county or town highways, and use that money
exclusively on the highways, or may it be used for other
purposes?

2. Under the law should this department consider the
unexpended moneys shown in the attached Exhibit A as
an asset when determining the financial status of a county
making application under sec. 49.39, Wis. Stats. 1945, so
as to require such moneys to be used before assistance un
der sec. 49.39, Wis. Stats., would be recommended?

3. Can any part of the moneys which the county receives
from the state for the use of its equipment for work done
on state highways and from which the county may meet
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equipment repairs and replacement expenses in connection
with its entire highway program be applied to payment of
non-highway expenses?

4. Next, in connection with such application under sec.
49.39, Wis. Stats., 1945, are the net moneys from the sale
of tax certificates and tax deeds taken for prior tax delin
quencies to be regarded as income available for current
use, especially when the county budget adopted pursuant
to the Thomson budget law has an item for estimated or
anticipated tax delinquencies only during the current year?

5. May this department, before recommending state aid
under sec. 49.39, Wis. Stats. 1945, require a county to show
inability to borrow to pay current costs of public assistance

grants if the revenue available under the one per cent lim
itation, plus the state collected and shared taxes, plus any
other revenue, is not sufficient for the entire county ex
penditures?

6. May this department, before recommending assistance
under sec. 49.39, Wis. Stats. 1945, require a county to show
inability to charge back to municipalities the moneys paid
out as the county share of old-age assistance grants pur
suant to sec. 49.37, Wis. Stats. 1945?

Section 49.39, formerly section 49.505, was made the sub
ject of an official opinion in XXXII Op. Atty. Gen. 425,

wherein it was ruled that the benefits provided by this

statute were not intended to be available for counties which

have refused or neglected to provide adequate funds for
public assistance where such counties have sufficient re
sources within the limits allowed by the statutes, and that
the municipal budget statute, section 65.90, does not in any
way alter the mandatory duty of the county board to pro
vide sufficient funds to pay for public assistance having due
regard for state and federal aid.

It was pointed out in that opinion that it is clear from
the statute that the legislature intended that the whole
financial standing of an applying county be investigated,
and only if the state department of public welfare is satis
fied that the applicant's financial condition is such that it
cannot provide money for public assistance should it cer
tify to the secretary of state for payment out of the
appropriation.
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It is obvious that wide discretion is placed in the state
department of public welfare under this statute and that
such discretion is not likely to be disturbed by the courts
if reasonably exercised in the light of financial standing of
the county as a whole. Having the foregoing in mind we
doubt whether any detailed analysis of each of the six ques
tions or pai-ts thereof is necessary under the circumstances.
At any rate we propose to make some observations which
are applicable to the inquiry generally.
In the main your inquiries are directed to the proposition

of whether or not particular funds of the county must be

depleted before the state aid contemplated by sec. 49.39 is
to be ordered by the state department of public welfare.
We find nothing, for instance, in the statutes relating to
distribution by the state to the counties of moneys received
from gasoline or motor vehicle taxes or as highway allot
ments which authorizes the diversion of such moneys from
highway to public assistance purposes, and it would be just
as unreasonable to do this as it would be to divert public
assistance aids received by the county from the state to
highway purposes.
We could go into a long analysis of the applicable high

way statutes, particularly as amended by chapters 358 and
391, Laws 1945, relating to the segregation of highway
funds to demonstrate our conclusion, but it would only pro
long this opinion unduly without in any way changing the
result. You might examine sections 83.10 (1) and 83.065
among others. While items received by the county for work
done in connection with state, county or town highways
mentioned in question 1 or for use of county equipment on
state trunk highways mentioned in question 3 may not be
impressed with a trust requiring expenditure for a partic
ular purpose, it may well be that commitments have been
made by the county in anticipation of such receipts, or that
such moneys will be reasonably required in replacing or
repairing equipment so as to enable the county to continue
with such highway work. Hence it is impossible to lay down
any inflexible rule applicable to all cases which would re

quire the diversion of such moneys to non-highway pur
poses such as public assistance as a condition of eligibility
for state aid under sec. 49.39.
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Your second question is really a double question in that
you ask whether certain items are to be considered as assets

when determining the financial status of the county and
subsequently whether such moneys must all be expended
before assistance under sec. 49.39 should be recommended.

The items are as follows:

State Trunk Highway System Maintenance—Due from
State

State Trunk Highway System Snow Removal—Due
from State

Highway Administration
Maintenance—County Trunk Highway System
Highway Equipment

Liability Insurance on Highway Employees
Snow Removal on County Trunk Highway System
Purchase of Highway Materials and Supplies
County Aid Bridges

The answer to this question has already been indicated.
While any moneys which the county may have, including
highway funds, are assets, it does not follow that they must
be diverted from highway to public assistance purposes or
even that all of such funds must be expended for highway
purposes before public assistance aids are in order. The
law does not exalt the needs of one phase of county govern
ment above the other, and if the legislature in its wisdom
has determined that certain moneys are to be expended
for highway purposes, it is hardly incumbent upon the de
partment of public welfare to say that some or all of that
money might more wisely be spent for public assistance.
On the other hand, there is no reason why your depart

ment should not question any item in a county budget not
committed by law to a specific purpose if such item or any
part thereof appears to have been set up in bad faith solely
for the purpose of qualifying the county for aid under sec.
49.39 on a fictitious accounting or bookkeeping basis.
So much for highway funds to which your first three

questions are directed.
The fourth question relates to net moneys from the sale

of tax certificates and tax deeds by the county for prior
tax delinquencies. By net moneys we presume you refer
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to the county's share with respect to which there is no duty
to account back to local municipalities. There would appear
to be no reason why such funds are not available for current
general use in the absence of any statute providing that
any part of such tax moneys is to be devoted to any par
ticular county purpose.

Again, care must be taken to avoid laying down or at
tempting to lay down an inflexible rule applicable to all
situations. There may be tax delinquencies as to special as
sessments handled by the county in trust or there may be
involved tax delinquencies as to special irrepealable taxes
levied for bonding purposes and the money for meeting
bond maturities may not otherwise be available, all of which
would have a bearing on the use of net moneys from sale
of tax certificates and tax deeds for current uses.

Your fifth question was answered in XXXII Op. Atty.
Gen. 425 where it was pointed out that the statute in ques
tion was intended to apply only in cases where a county
had exhausted its resources. We said there, at Pages 426-7:

"It follows that if a county has not levied a tax to the
limit allowed in sec. 70.62 (2) nor, if it is able to borrow,
has not borrowed money to the limit allowed in sec. 67.03
(1), it has not done all within its statutory power to meet
the . demands made in sees. 47.08, 48.33 and 49.37. Conse
quently, it cannot claim under sec. 49.505 that it is finan
cially unable to fully perform its duties under the public
assistance sections."

While there have been some changes in the above-
mentioned statutes since the writing of that opinion we do
not consider the result to be materially changed so far as
the question here under consideration is concerned.
The answer to your sixth question has also already been

indicated. Under the statutes your department must be
"* * * satisfied that the applicant's financial condition is
such that it cannot provide money for * * * public assist
ance * *

It would seem that a showing of inability to charge back
to municipalities the money paid out as the county's share
of old-age assistance might well be taken into considera
tion in arriving at a determination of the county's applica
tion for aid but having in mind, of course, the premise
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with which we started, that is, it is the county's over-all
financial standing which should be determinative rather
than the status of any particular item or items on the

county's books.
In conclusion we cannot emphasize too strongly that the

state department of public welfare is the agency to make
the determination under the law as to county aid under sec.
49.39 rather than this office and that your discretion, rea
sonably exercised, under all of the attendant facts and cir
cumstances considered as a .whole must control rather than

any arbitrary rule of thumb which we might attempt to lay

down for each and every item in the county's budget. As
to what is and what is not proper municipal accounting
practice with reference to the setting up and handling of
specific items in county budgets we refer you to the munic
ipal accounting division of the state department of taxation.
See also XXX Op. Atty. Gen. 367 on municipal accounting
of counties.

WHR

Counties—County Government—Constitution—Statutes
—Adoption of the constitutional amendment proposed by

joint resolution No. 69 of the 1943 legislative session would
not effect any change in the existing laws relating to county
government in Milwaukee county, without further action
by the legislature.

May 16, 1946.

Jess Miller, Chairman,
Joint Interim Committee on County Government.

You have asked the following question: What effect
would the elimination of the uniformity provisions of sec
tions 22 and 23 of article IV of the Wisconsin constitution

by amendment along the lines proposed by joint resolution
No. 69 of 1943 have upon the present provisions of the stat
utes relating to and the existing system of county govern
ment in Milwaukee county?

The general rules respecting the effect of constitutional
amendments upon pre-existing statutes are set out in 16

C. J. S. 91, 119, sees. 43 and 60:



Opinions op the Attorney General 147

"* * * To the extent that existing statutes are not ex
pressly or impliedly repealed by the constitution, or by con
stitutional amendments, they remain in full force and
effect. * * *"

"A constitutional provision that is not self-executing does
not usually repeal or otherwise affect existing constitu
tional provisions, statutes, or ordinances, before the enact
ment of legislation putting it into effect; * * *"

Joint resolution No. 69 of the 1943 session, to which you
refer, purports to amend the constitution only by remov
ing a restriction on legislative power now contained in sec

tions 22 and 23 of article IV. It has been regularly held
in this state that the powers of the legislature are very
general and that it may pass any act not forbidden ex
pressly or by necessary implication in the constitution.
Outagamie Countij v. Zuehlke, 165 Wis. 32; Northwestern
Nat. Bank v. City of Superior, 103 Wis. 48; Bushnell v. Be-
loit, 10 Wis. 195.

Obviously, removal of a restriction in the constitution
which prevented the legislature from enacting certain types
of laws is not self-executing but merely makes it possible
for the legislature to enact such laws as it might have done
in the absence of such restriction. The proposed amend
ment does not purport to forbid any existing form of county
government, but merely to enable the legislature also to

adopt other forms which are not now possible.
The resolution contains the further restriction that if the

legislature should authorize any change in the present or
ganization of county government, on an optional basis, such
a change shall not become operative until adopted by a ref
erendum in the county to be affected.
BL
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Soldiers, Sailors and Marines—Counties—County Veter

ans' Service Commissioner—Offices of county veterans' ser
vice commissioner and member of county board are incom

patible under sec. 59.03 (3), Stats.

Offices of county veterans' service commissioner and

county veterans' service officer are incompatible by reason

of sec. 45.13, Stats., the latter office being subordinate to

the former.

May 17, 1946.

Fredric W. Crosby,

District Attorney,

La Crosse, Wisconsin.

You have submitted the following two questions for an

opinion:

(1) May a member of the county board also serve as a

member of the county veterans' service commission as con

stituted under section 45.12?

(2) May the county veterans' service officer, as created
under section 45.43, be a full time member of the county
veterans' service commission?

(1) Your first question is answered by sec. 59.03 (3),
Stats., which provides as follows:

"No county officer of any county or deputy of any such
officer, or undersheriff, is eligible to the office of supervisor,
but a county supervisor may also be a member of the com
mon council of the city or of the board of trustees of the
village in which he was elected or appointed."

There is no question that the members of the county vet
erans' service commission are county officers. Under sec.
45.12 they are appointed for definite terms by the county
judge and are required to execute to the county and file with
the county clerk an official bond. Under sec. 45.14, Stats.,
they have power to furnish aid to honorably discharged
veterans, their needy parents, wives, widows and dependent
children, and to determine whether such aid shall be in the
form of money or otherwise. It is clear that the commis
sion exercises a portion of the sovereignty of the state in
the expenditure of tax moneys and that in doing so it is
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not under the supervision or control of any other officer.

Thus, the members of the commission meet the tests of a

public officer laid down in the case of Martin v. Smith,
(1941) 239 Wis. 314, 1 N, W. (2d) 163.

Even in the absence of the statutory incompatibility, it

would seem that there is incompatibility between the offices

of county supervisor and member of the veterans' service

commission on common-law grounds. The moneys to be ex
pended by the commission are raised by a tax levied by the
county board under sec. 45.10; and under sec. 45.15 the
county board fixes the compensation of the commission for
services and actual expenses and may also provide for cler
ical assistance to the commission. Thus a member of the

county board who is also a member of the veterans' service

commission would be in a position of voting on the amount
of taxes to be raised for the use of the commission and on

his own compensation and expenses as a member of the
commission. He would also vote oil the question of pro
viding clerical assistance to the commission, in which as

commissioner he would have an interest. His personal in
terest in the compensation is alone probably sufficient to
produce incompatibility. See: Gaw v. Ashley, (1907) 195
Mass. 173, 80 N. E. 790, 122 A. S. R. 229.
(2) The county veterans' service officer is appointed by

the county board. There is no statutory incompatibility be
tween his office and that of a member of the veterans' ser

vice commission but common-law incompatibility exists be
tween the two offices. The tests of incompatibility are, as
stated in XXVII Op. Atty. Gen. 296:

"At common law it was held that a public officer could
not hold another office when the duties of the two offices
were such that the officer's full time and attention were re
quired in each office, and when the duties were such that
a conflict of interest might arise.
"In determining whether there is a conflict of interest

a number of tests are applied: One is whether one office
is subordinate to the other; another test is whether one
office is subject to some degree of power over the other; a
third test is whether the power of removal or the power
of appointment is vested in one office, and a fourth test is
whether one office has the power of auditing the accounts
of the other."
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Sec. 45.13, Stats., provides as follows:

"The county veterans' service officer shall serve as ex
ecutive secretary of the county veterans' service commis
sion and all necessary investigations to determine eligibil
ity for aid under section 45.10 shall be made by him or un
der his direction when so requested by the commission. The
county service officer in making such investigation may use
such facilities for investigating as shall be made available
by the county board of such county."

The service officer is therefore subject to the direction
of the commission with reference to making investigations
as to eligibility for aid and to that extent the office of ser
vice officer is subordinate to that of commissioner. The

duty of acting as secretary for the commission involves a
clerical and ministerial function which would not of itself

render the offices incompatible, but the fact that the com
mission is authorized to require the service officer to make
investigations does have that effect.

Accordingly, the member of the veterans' service com

mission who was appointed as veterans' service officer va
cated his office of commissioner by accepting the latter ap
pointment. State ex rel. Stark v. Mines, (1927) 194 Wis.
34, 215 N. W. 447; Mechem, Public Officers, sees. 425, 426.
WAP

Normal Schools—Teachers—Soldiers, Sailors and Ma
rines—Reemployment—Teacher whose 3-year probationaiy
period at state teachers' college under sec. 37.31 (1), Stats.,
is interrupted by military service is to be restored to the
probationary status which he had at the time of leaving
the state service to enter the military service.

May 21, 1946.

Edgar G. Doudna, Secretary,

Board of Regents of Normal Schools.

You have asked whether a teacher at a state teachers'

college who before completing 3 years of teaching service
joined the armed forces of the United States and has since
returned to his teaching position is entitled to have the
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time spent in the armed forces counted in computing the 3-
year probationary period under section 37.31 (1), statutes.

Section 37.31 (1) provides in part:

"All teachers in any state teachers' college shall be em
ployed on probation and after successful probation for
three years, the employment shall be permanent, during
efficiency and good behavior, provided, that teachers hav
ing taught three years or more in any such college shall
be deemed to have served their term of probation. * * *"

So far as we are able to determine no legislation either
state or federal relating to reemployment of veterans in any
way affects the application of the above statute.

Federal legislation with reference to reemployment of
veterans by states is directoiy and merely provides that it
is declared to be the sense of congress that a veteran should
be restored to his former position or to a position of like
seniority, status, and pay. 50 USCA, App. Sees. 308, 357,
and 403.

While section 16.276 (1) (b) relating to reemployment
of veterans in the state classified service is not applicable

to teachers in state teachers' colleges it nevertheless con
stitutes recognition of the principle that probationary pe
riods in state service generally are not altered by military
service. It reads:

"Any classified employe who was serving his probation
ary period, except in the capacity of a substitute, under
section 16.22 and the rules of the personnel board pursuant
thereto when he left state service shall, under the provisions
of this section, be restored to that point of service in his
probationary period as though his state employment had
not been so interrupted."

Section 16.351 relating to reemployment of civil service
employes of counties likewise provides that persons occupy
ing a probationary status upon commencing military leave
shall revert to such status upon reinstatement.
Thus it does not appear to be within either the letter or

spirit of legislation relating to reemployment of veterans
that the employer should be deprived of the opportunity
to evaluate an employe over the regular probationary pe
riod, but rather the purpose of such legislation is to insure
that the employe shall be protected in restoration to his
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former position with the same seniority, status and pay
which he enjoyed upon entering military service. If it were
otherwise an employe who served the state but for 1 day
might enter military service for a period of 3 years or
more and return to a position with tenure despite an almost
complete lack of opportunity on the part of his employing
officer or board to determine his fitness for a permanent
appointment.
You are therefore advised that the operation of section

87.31 (1), statutes, is in no way altered by veterans' re-

employment legislation.
WHR

Pensions—State Employes—Employe of adjutant general
assigned to perform services in connection with national
guard activity at Camp Douglas is entitled to credit as state
service for periods during which he was paid from federal
funds by federal voucher.

May 22, 1946.

A. J. Opstedal,
Director of Personnel.

A regular permanent employe in the department of the
adjutant general of the state of Wisconsin was assigned to
duty at Camp Douglas where he has been located for many
years. Prior to 1940 the federal government made substan
tial sums of money available to the state of Wisconsin for
payment of the salaries of administrative employes, care
takers, and others, in connection with the activity of the
national guard at Camp Douglas. A federal regulation pro
vides that funds thus made available for payment of sal
aries must be disbursed by the United States property and
disbursing officer. At the request of the adjutant general
of the state of Wisconsin, the employe in question was re
moved from the state pay roll for extended periods of time
during which his salary was paid by voucher through the
United States property and disbursing officer.
The employe in question soon will attain age 70 at which

time it will be necessary to retire him from the state service
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in accordance with sec. 42.62 of the Wisconsin statutes. Sec.

42.63, subsec. (6) provides:

"When any member is retiring, the bureau of personnel
shall certify to the annuity and investment boai*d * * *
the total number of years or major fraction of a year of
state service to the credit of such member if not more than
20 years, and if such total is more than 20 years the num
ber of years or major fraction of a year of service both be
fore May 23, 1943 and as a member of the state employes'
retirement system, * * *. Such certification shall be ac
cepted and used by the state annuity and investment board
as the basis for computing the amount of the state pension
payable to such retiring member."

You inquire whether the employe in question should be
given credit under this certification for the total number

of months for which he was employed by the adjutant gen

eral's department, including the time for which he was paid
on a federal voucher and not on a state pay roll. The ques
tion involved is whether the employe was in "state service"

during those months for which he was paid from federal
funds by federal voucher.

In the case of State v. Industrial Comm., 186 Wis. 1, 202
N. W. 191, the court held that the national guard of Wis
consin is principally and primarily a state institution and

that a member of the guard who in time of peace was in
jured while in target practice was an employe of the state
and entitled to compensation from the state under the pro
visions of the workmen's compensation act. In that case
the court stated:

"* * * While it is known under the name of National
Guard, it still retains its essential features as a part of the
militia. Nowhere in the act can be found a provision which
in times of peace alters the control which the state has over
the Guard. Had such an important and vital change been
contemplated by Congress, affecting an institution having
its origin at the very time of the inception of the govern
ment and which had continued for more than a century, it
would not have left the matter subject to mere inference;
on the contrary, it would by its legislation have in express
terms wiped out the very existence of the National Guard
as a state institution and expressly made it a part of the
federal army. * * *" (page 5).
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"The oaths prescribed for members of the Guard (sec.
70) and for the officers (sec. 73) recognize their dual ca
pacity, viz. the duties which they owe to the state in times
of peace, and those which they owe to the federal govern
ment when called upon in a national emergency. The Guard
is enlisted by state officers and it is under the command
of such state officers. The expense of maintaining the Guard
is shared by both the federal and the state governments."
(page 7)

"The rulings of federal officials and federal departments
also recognize the status of the National Guard as above
set forth * * *." (page 9).

On October 1, 1941 the comptroller general of the United
States, citing the case of State v. Industrial Comm., supra,
ruled that accounting and custodial employes serving in the
office of the United States property and disbursing officer
are employes of the state and not employes of the United
States government. He called attention to the fact that

these individuals are employed by the state military author
ities and that their employment may be terminated by said
authorities even though federal funds are provided for at
least a part of their compensation.

In the present instance the individual was employed by

the state authorities and was at all times under the con

trol of the state authorities in respect to salary, services
to be performed and duration of employment. It was a state
official who decided when his compensation should be paid
from federal funds by federal voucher rather than on a

state pay roll. It is our opinion that the employe in ques
tion was in the service of the state of Wisconsin during

those months when he was paid by federal voucher and
that such period should be included in certifying his state
service in accordance with sec. 42.63, subsec. (6), Wiscon
sin statutes.

JRW
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County Court—Adoption—Consent—A county court can
not proceed with an adoption where the mother of the child
has withdrawn her previously given written consent.

May 24, 1946,
A. W. Bayley, Director,

State Department of Public Welfare.

We have your request for an opinion regarding an adop
tion. The facts are that an unmarried mother gave birth
to a child in September, 1945 and shortly thereafter she
gave this child directly to a couple who were interested in
adopting it. At the same time she signed a consent to their

adoption of the child. Subsequently the mother decided that
she wanted the child herself but she did not put this change
of position in writing. Thereafter the pi*ospective adoptive
parents filed a petition for adoption in the county court
and included therewith the mother's original written con
sent. Before any action was taken on the petition, the
mother executed a written withdrawal of her consent. At

no time were the parental rights of the mother terminated.

Your question is whether the mother's written with
drawal of her consent prevents any further action in the
adoption proceedings.
Your question must be answered in the affirmative. Sec.

322.04 (1), Wis. Stats., governing adoptions provides in
part as follows:

"Except as otherwise specified in this section, no adop
tion shall be permitted except with the written consent of
the living parents of a child. * * *"

The case you present falls clearly within this subsection
and not within any of the exceptions set forth in the re
maining subsections of sec. 322.04. The statute clearly pro

vides that unless written consent is obtained no adoption
can be permitted. There is nothing to indicate that a
written consent once given is irrevocable. The mere fact
that a petition was filed before the mother withdrew her
written consent does not alter the situation. The court can

not proceed with the adoption unless it has an unrevoked
written consent of the mother.

ES
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Schools and School Districts—Teachers' Contracts—High
school board of education has power to abrogate with con
sent of teacher an executory contract of employment and
to enter into new contract with teacher calling for salary
in excess of that in first contract.

May 24, 1946.

John Callahan, State Superintendent,

Department of Public Instruction.

In your letter of May 17, 1946 you ask our opinion on
the following question: Is it competent for a high school
board of education to abrogate the contracts of teachers en
tered into as of March 27, 1946 for the school year 1946-47
by mutual consent of the contracting teachers and said
board of education, and issue new contracts to said teachers
specifying salaries in excess of the salaries specified in the
abrogated contracts?
In our opinion the answer is "Yes." The powers of a high

school board are stated in sec. 40.42. Subsection (2) reads
in part as follows:

"The high school board shall conduct the affairs of the
district on the general plan provided for common school
districts, and shall possess, with respect to such high school
district, all the powers exercised by and be charged with
all the duties and liabilities conferred and imposed on the
officers and board of the common school district. * * *"

The powers of a common school board with respect to
teachers' contracts appear in sec. 40.19. Subsection (1)

reads in part as follows:

"The common school board shall contract in writing with
qualified teachers, which contract, with a copy of the teach
er's authority attached thereto, shall be filed with the clerk.
* #

In absence of a statute or constitutional provision to the
contrary, we see no reason why the parties to an executory

teacher's contract could not by mutual agreement abrogate
said contract and enter into a new contract providing for
an increased salary. This is established by the decision in
Sieb V. Racine, 176 Wis. 617, wherein it was held that it was
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competent for the board of education of the city of Racine
to abrogate certain contracts entered into between it and
the city superintendent of schools and to enter into new
contracts calling for a higher salary. In its opinion, the
court said even as to a public officer at page 624:

"* * * However, it seems to be generally recognized
that, unless forbidden by law, the salary of a public officer
may be changed from time to time even during the con
tinuance of his term. * * *"

The right of the parties to a teacher's contract to modify
or terminate the same is expressly recognized by sec. 39.45
(2), the last sentence of which reads as follows;

"Nothing in this section shall prevent the modification or
termination of a contract by mutual agreement of the
teacher and the school board."

We find no statute or constitutional provision which
would prohibit the parties to the executory contracts men
tioned in your inquiry from abrogating them and entering
into new contracts providing for an increased salary. It is
clear that the prohibition in art. IV, sec. 26 of the Wiscon
sin constitution does not apply. Sieb v. Racine supra.
The argument that the school board had no authority to

agree that existing contracts be abrogated and that new
contracts calling for increased salaries be entered into on
the ground that this would deny the public the advantage
of an advantageous contract or contracts was mentioned by
the court in Sieb v. Racine, supra but it was in effect re
jected by the court.
We are also of the opinion that cases of the class ex

emplified by Rung v. Derse, 165 Wis. 342, are not in point.
They involve situations where there has been an attempt
to modify or abrogate a contract which was let by com
petitive bidding.
WET
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Towns—Sanitary Districts—Register of Deeds—Salaries
and Wages—Town Sanitary District Commissioner—Copy
of town board order creating town sanitary district required
to be filed with register of deeds under sec. 60.303 (7),
Stats., need not be indexed in tract index system under sec.
59.55 (1) for each description of land included in the
district.

Town sanitary district commissioners may not employ
themselves to work for a district and receive compensation
in addition to their salaries fixed by the town board and
neither they nor the town board can allow them traveling

expenses.

May 27/1946.

John C. Danielson,

District Attorney,
Manitowoc, Wisconsin.

You have inquired whether an order creating a town
sanitary district when filed with the register of deeds pur
suant to section 60.303 (7), statutes, must be indexed in the
tract indexes for all of the descriptions of land included
in the district.

Section 60.303 (7) reads:

"A copy of the order by the town board establishing such
town sanitary district shall be filed with the secretary of
the state board of health, and a copy shall be filed with the
register of deeds in the county or counties in which the dis
trict is situated."

It should be noted that this section requires the copy of
the order to be "filed" with the register of deeds. Nothing
is said about "recording." Section 59.51, which prescribes
the duties of the register of deeds, contains no specific di
rections as to the instrument in question, although section
59.51 (5) contains certain directions as to instruments re

ceived for filing. It reads:

"Indorse plainly upon the top of the back, when folded,
of each instrument received for record, or file as soon as re
ceived a number consecutive to the number affixed to the
instrument next previously received according to the num
bering now established, and to enter the same in the
indexes."
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Section 59.55 (1) provides:

"The register shall also keep a tract index in suitable
books, so ruled and arranged that opposite to the description
to each quarter section, sectional lot, town, city or village
lot or other subdivision of land in the county, which a con
venient arrangement may require to be noted, there shall
be a blank space of at least forty square inches in which
he shall enter in ink the letter or numeral indicating each
volume, and the class of records of such volume designating
mortgages by the letter M, deeds by the letter D, and mis
cellaneous by the abbreviation Mis., and the register of at
tachments, sales and notices by the letter R, together with
the page of said volume upon which any deed, mortgage or
other instrument affecting the title to or mentioning such
tract or any part thereof shall heretofore have been or may
hereafter be recorded or entered; * *

Nothing is said in this section about instruments which

are required merely to be "filed" as distinguished from those
required to be "recorded or entered."

Filing and recording are not synonymous terms. A paper
that is filed merely is not in fact recorded. See VIII Op.
Atty. Gen. 792 and cases cited at page 793. The word "fil
ing" and the verb "to file" include the idea that the paper
is to remain in its proper order on file in an office, and a
paper is said to be filed when it is delivered to the proper
officer and by him received to be kept on file, so that, for
instance, the mere recording of the articles of incorporation
of a proposed county agricultural society is not a filing
within the statutory requirement that a certificate of or
ganization shall be filed in the office of the register of
deeds. Bergeron v. Hobbs, 96 Wis. 641, 71 N. W. 1056.
To "record" on the other hand means to preserve the

memory of by committing to writing, printing, inscription,
or the like; to make note of. Seabord Air-Line Railway v.
Memory, 126 Georgia 183, 55 S. E. 15, 16, quoting and
adopting the definition in Webster's dictionary. Moreover,
the originals of instruments recorded in the office of the
register of deeds are returned to their owners after record
ing and hence after their return could no longer be con
sidered as on file in the office of the register of deeds within
the requirement of section 60.303 (7).
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The requirement of section 59.51 (5) with reference to
endorsing a number on instruments received for record or
file and of entering the same in the indexes falls short of
a recording at length, and there is nothing in this section
which requires any reference to legal descriptions of lands
affected by instruments so numbered and indexed.

It is therefore concluded that copies of town board orders
establishing town sanitary districts filed with the register
of deeds under section 60.303 (7) need not be indexed in
the tract index system under section 59.55 (1) for each
description of land included in the district. We appreciate
that this conclusion results in making the tract index a
less valuable guide to real estate titles than it should be, but
the remedy lies with the legislature.

Secondly, you inquire whether the three commissioners
appointed by the town board and whose annual salaries
have been fixed at ?100 each by the board may receive addi
tional compensation for services rendered but not required
of them as commissioners.

The answer is "No." While section 348.28, the criminal
malfeasance statute, does not specifically include commis
sioners of a town sanitary district so as to make it crim
inal for such commissioners to employ themselves to render
services for the district, there is nevertheless no legal basis
for collecting pay for such services where the commission
ers have acted both as employers and employes, since a
statute such as sec. 348.28 prohibiting certain public of
ficers from having an interest in contracts executed in their
official capacity is merely declaratory of the common law.
46 C. J. 1038.

"A public officer owes an undivided duty to the public
whom he serves, and is not permitted to place himself in
a position which will subject him to conflicting duties or
expose him to the temptation of acting in any manner other
than in the best interests of the public." 43 Am. Jur., Page
81, Section 266.

See also 46 C. J. 1037-8.

Lastly, you inquire whether such commissioners may be
reimbursed for their traveling expenses without authoriza
tion by the town board.
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The answer is "No." Reference is made to section 60.305
relating to the appointment, qualifications, term and pay
of such commissioners. It provides in part: * * The
salary, if any, of the commissioners shall be fixed by the
town board. * * *"

No provision is made for traveling expenses, and neither
the commissioners nor the town board itself may enlarge
upon the statute. Presumably the amount of travel required
of such commissioners is nominal, since they must under
the statute be property owners and residents of the district.
If any undue hardship results the matter can be corrected
through legislation or the town board can take this factor
into consideration at the proper time for fixing the salary
of the commissioners.

WHR

Schools and School Districts—C ounti e s—Supervising
Teacher—Refusal to renew a contract with a supervising
teacher is not a discharge within meaning of sec. 39.14
(5), Stats.

May 28, 1946.
John C. Danielson,

District Attorney,
Manitowoc, Wisconsin.

You advise that in your county a supervising teacher is
employed under a contract which runs until July 1, 1946.
Prior to April 1, 1946 the county superintendent of schools
gave said supervising teacher notice that her contract for
the school year commencing July 1, 1946 would not be re
newed. No reason was given therefor and no provision was
made for a hearing on such refusal. The supervising teacher
now states that she is ready, willing and intends to be avail
able for her work for the year commencing July 1, 1946
and that if her employment is not continued for such year
she will commence action against the county.

. You direct our attention to sec. 39.14 (5) which provides:

"Any supervising teacher may be discharged for cause
by the county superintendent after opportunity shall have
been given her to be heard."
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and also to sec. 39.45 (2) which provides in ei¥ect, among
other things, that on or before April 1 of the school year
all "teachers" as therein defined shall be given a notice
stating whether their contracts for the ensuing school year

would or would not be renewed. You further point out there

is nothing in the latter section requiring that a hearing be
given or that cause be given for a refusal to renew the con

tract and continue: "Would you consider that a refusal to
renew a contract is a discharge and entitles the teacher to a
hearing on whether there is cause for such discharge. If
not, I assume that the notice which our superintendent gave
the supervising teacher prior to April 1, 1946, pursuant to
section 39.45 was sufficient to terminate her services as of

July 1, 1946. If cause must be shown, would you believe
that it is sufficient that at the time the superintendent hired
her for the term commencing July 1, 1945, the teacher was
unmarried, but shortly thereafter married and the super
intendent informed her verbally then that he believes that
an unmarried woman or man could better perform the
duties of the office?"

In our opinion refusal to renew a contract for the en
suing school year would not constitute a discharge. A dis

charge contemplates a termination of employment by act
of an employer under an existing contract. When the con
tract is for a definite term it cannot be terminated at an

earlier period by the employer unless the right to end it
is reserved therein or unless there is a general custom
authorizing an earlier termination (Elmore v. Atlantic
Coast Line R. Co., 191 N. C. 182, 131 S. E. 633, 43 A. L. R.
1072) or unless cause exists which warrants the discharge
of the employe. Loos v. Geo. Walter Br. Co., 145 Wis. 1.
However, when the end of the term is reached the contract
is terminated by its own terms and the employment is at
an end. 35 Am. Jur., Master and Servant § 19. Under such
circumstances an employer's refusal to renew the old con
tract could not possibly be considered a discharge of the
employe. We therefore are of the opinion that sec. 39.14
(5) could have no application in the instant situation.
We also agree with your conclusion that the employ

ment of the supervising teacher in the situation here can
be considered terminated as of July 1, 1946 which is the
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date when said contract expires. You assume that a super
vising teacher is a "teacher" within the meaning of sec.
39.45 and that such section requires that the supervising
teacher in the instant case be given notice prior to April 1,
1946 of whether her contract would or would not be renewed

for the ensuing year. It would seem that your assumption
is correct and that a supervising teacher does fall within
the definition of a "teacher" as used in sec. 39.45 although
her duties would seem to require her to supervise and ad
vise teachers rather than to directly engage in teaching it
self. However in the present situation it is unnecessary to
decide that question since notice that the contract would
not be renewed for the ensuing school year was given to
the supervising teacher prior to April 1, 1946 as therein
provided and for our present purpose it can be assumed
said section applies.
We are unable to advise you definitely whether marriage

could be said to constitute good cause for discharging a
supervising teacher. There are several cases which have
been decided by our supreme court which throw some light
on the question but none are precisely in point. See State
ex Tel. Halverson v. Anderson, 284 Wis. 619; State ex rel.
Schmidtkunz v. Webb, 230 Wis. 390 and cases and author
ities therein cited. The case last cited is most closely in
point. There the court construed the portion of the teach
ers' tenure act involved which permitted a teacher to be dis
charged for cause as being limited to causes connected with
efficiency and good behavior, and held that in view of the
legislative history of the statute involved it was not in
tended that school boards should have the right to discharge
teachers or refuse to employ them "simply and solely be
cause of their marriage." At pages 400-401 of 230 Wis. the
court cited a number of cases in which was involved the

question of whether under teachers' tenure or other stat

utes marriage of itself is a ground for discharge. The ma
jority of the cases apparently hold that it is not, on the
theory that it is impossible to know in advance whether the
efficiency of a teacher will become impaired as a result of
marriage.
WET
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Schools and School Districts—Special Meetings—Words
and Phrases—Year—The term "year" as used in sec. 40.06
of the statutes refers to the period between one annual
school district meeting and the next.

May 28, 1946.

Herman J. Glinski,

DistHct Attorney,
Stevens Point, Wisconsin.

You have asked whether the term "year" as used in sec.
40.06, Stats., means calendar year or school year.

Sec. 40.06 provides that not more than two special school
district meetings shall be held "in any year" to consider
or act upon the same subject.

Sec. 370.01 (10) of the statutes provides that the word
"year" shall be construed to mean "a calendar year unless
otherwise expressed." The introductory paragraph of sec.
370.01 specifies, however, that the rules of construction
therein contained shall be observed "unless such construc
tion would be inconsistent with the manifest intent of the
legislature."
Perhaps it should be noted at the outset that under the

ruling in Schissler v. Wisconsin Life Ins. Co., 186 Wis. 477,
480^81, it might make no great practical difference in the
result whether the term "year" as used in sec. 40.06 should
be construed as a calendar year pursuant to sec. 370.01 (10)
or as the year elapsing between one annual school district
meeting and the next. In the cited case the supreme court
indicated that the calendar year referred to in sec. 370.01
(10) might be computed from any date during the year,
and need not necessarily run from January 1 to Decem
ber 31 in accordance with the dictionary definition. In
either case, the context of sec. 40.06 would need to be ex
amined to determine the beginning date from which the
year is to be computed.
It was stated in Hops v. Poe, 143 P. 1072, 1073, 25 Calif.

Apps. 451:

"Ordinarily, the term 'year,' when used in a statute,
means a period of 365 days. Section 3257, Pol. Code. 'But
its meaning in all cases is dependent upon the subject-
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matter and the connection in which it is used, and it may
mean a period of 12 months, beginning on a day other than
the 1st of January, or it may mean a political year, or a
period between two elections, a year of office, a school year,
a fiscal year, or excise year, a year of age, or a theatrical
season.' 38 Cyc. 310."

In XX Op. Atty. Gen. 730, the context of the statutes
was examined to determine how the term "year" was in
tended in sees. 59.03 (2) (f) and 59.06 (2), limiting the
number of days for which county supervisors might be paid
for attendance at county board and committee meetings.

The opinion was there given that the term "year" as used
in those statutes means the official year of each individual

member beginning with the date of his qualification in of
fice. Reference was made to Paetz v. State, 129 Wis. 174,
179, in which the supreme court held that the term "during
any year," as used in a statute providing a penalty for a sec

ond conviction of the same person during any year, did
not mean a calendar year but rather a period of 365 days
beginning with the date of the first conviction. At the time

this rule was given, there was in existence a statute iden
tical with sec. 370.01 (10) relating to the construction of
the term "year." (See sec. 4971, Stats. 1898)

Sec. 40.06 about which you ask is a part of the general
statutory scheme for regulation of common school districts,

throughout which there appears a legislative intent that all
business of such districts shall be conducted on the basis

of a year extending from one annual meeting on the second
Monday of July to the following annual meeting.

In sec. 40.04 the annual district meeting is authorized to
determine the length of time the school shall be taught "dur
ing the current year (not less than nine months)." Obvi
ously in such provision the term "current year" could not
mean the calendar year beginning with January 1st, because

the meeting is held in July, with less than 9 months of such
year remaining. The only way the meeting could provide
a 9 months' school year "during the current year" would
be to regard such year as running from one annual meeting
to the next.

Under sec. 40.10 (4) the treasurer is required to pre

sent to the annual meeting a written statement of all the



166 Opinions of the Attorney General

moneys received by him through the preceding year. This
must obviously refer to the year ending with the annual
meeting since the treasurer's term of office begins at such

time, so that on the occasion of his first report he would
not have served for one full calendar year from January 1st
to December 31st. The reference in sec. 40.15 (2) to "the
ensuing year" must refer to the year from July to July since

the board would have no authority to take action beyond
that period, which terminates its existence as a board. Sim
ilar observations can be made with respect to the use of
the term "ensuing year" in sec. 40.16 (10), "close of each
year" and "during such year" in sec. 40.21 (2a), and "for
the given year" in sec. 40.21 (5). In view of the fact that
the term "year" has so frequently been used in the statutes
relating to the same subject matter with reference to the

period between one annual school district meeting and the
next, we believe there is no reason to assume that the leg
islature intended a different meaning in sec. 40.06.
We believe this conclusion is fortified by the practical il

lustration of what might result from a different interpreta
tion. If the term "year" as used in sec. 40.06 were inter

preted to mean a calendar year beginning January 1st and
ending December 31st, the holding of two special district
meetings between January and July might preclude the
holding of special district meetings altogether from July
to the following December 31st, despite the intervention of
an annual meeting, election of a new board member, and
the commencement of a different school year. This we do
not believe to be the legislative intent.
BL
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Salaries and Wages—Towns—Town Clerk—Town Treas
urer—Compensation of a town clerk may be changed by

the town board during his term of office.
Compensation of a town treasurer may not be changed

during his term of office.

May 28, 1946.

Donald G. O'Melia,
District Attorney,

Rhinelander, Wisconsin.

You have asked two questions: First, may a town board
alter the per diem compensation of a town clerk during the
clerk's term of office.

Generally speaking, the compensation of a public officer
may be changed during his term of office unless such a
change is prohibited by the constitution or by statute. As
stated in Dandoy v. Mihvaukee County, 214 Wis. 586, 254
N. W. 98:

* * We agree with the contention of respondent that
the general principle of law is well settled that, unless for
bidden or restricted by constitution or statute, the compen
sation of any officer or employee of a municipal corporation
may be increased or diminished during the continuance of
his term or period of employment. * * * Kollock v. Dodge,
105 Wis. 187, 80 N. W. 608. In the Kollock Case the court
said:
" 'It is well settled that, in absence of any prohibition or

restriction, the term of office and the compensation of the
officer may be changed by the proper authority, and such
change will apply to officers then in office as well as to those
thereafter selected.'"

It has been held several times that ai*t. IV, sec. 26 of the
Wisconsin constitution, which provides that the compen
sation of a public officer may not be increased or dimin
ished during his term of office, applies only to officers whose
salaries are paid out of the state treasury and not to of
ficials of the political subdivisions of the state. Sieb v. Ra
cine, 176 Wis. 617; State ex rel. Sommer v. Erickson, 120
Wis. 435; State ex rel. Martin v. Kalb, 50 Wis. 178; Super
visors of Milwaukee County v. Hackett, 21 Wis. 613;
XXXIX Op. Atty. Gen. 51; XXIX Op. Atty. Gen. 464.
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Sec. 59.15 (1) of the statutes prohibits the increase or
diminution during his term of office of any officer whose
salary is paid in whole or part from the county treasury.
Sec. 62.09 (6) (b) contains a similar restriction with re
spect to city officials. We do not, however, find any such re
striction in the statutes with respect to the town clerk,
although sec. 66.11 (2) includes members of town boards
within the inhibition against holding offices created by, or
the selection to which is vested in, such boards. In view
of the fact that the legislature has provided specific restric

tions in certain cases, its failure to provide such a restric
tion in another case is indicative of its intent that the lim

itation should not be applicable in the latter. Sec. 60.60 of
the statutes contains the provision that town clerks shall
be entitled to a compensation of $3 per day "unless a dif
ferent compensation shall have been fixed by the town
board," without any qualification as to when such action by
the town board may be taken.

Second, you have asked whether the board of audit of

a town at its annual meeting can change the salary of the
town treasurer during his term of office. For example, in
a case where the treasurer's term is for 2 years, might the
board of audit change the salary for the second year of
the term, even though no treasurer were to be elected
at the next town meeting.

Sec. 60.33 (5) authorizes the board of audit "to fix the
salary of the town treasurer to be elected at the next town
meeting, which salary shall be in lieu of all fees, and shall
remain the salary of the treasurer until changed in like
manner at some future annual meeting."
The above cited provision authorizes the board of audit

to fix the salary only of the treasurer "to be elected at the
next town meeting." It has been held that when the stat
ute specifies a time for the fixing of a salary, that provision
is mandatory. Hull v. Winnehago County, 54 Wis. 291, 293,
11 N. W. 486; Smith v. Phillips, 174 Wis. 54, 182 N. W.
338; Feavel v. Appleton, 234 Wis. 483, 291 N. W. 830. In
all of the above cases it was held that when a statute re

quires the fixing of a salary appertaining to an office be
fore the election of an officer, it is done for the purpose of
removing personal considerations from the determination
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of the amount of salary to be paid and for the purpose of
enabling the officer to know in advance what compensation
he is to receive. Such legislative policy cannot be defeated
by the agency delegated to fix the salary through the means
of fixing the compensation at a different time or in a dif
ferent manner than specified in the statutes. The board of
audit is limited by the provision above quoted to fixing the
salary of a treasurer to be thereafter elected. The provision
that the salary shall remain the same until changed "in like
manner" at some future annual meeting, does not authorize
the change to be made effective except as to treasurers to
be elected after such change.
BL

Salaries and Wages—Counties—County Board Member—
Member of county board or member of county board com
mittee may collect per diem for his services as provided in
sees. 59.03 (2) (f) and 59.06 (2), Stats., and on the same
day collect a per diem as farm drainage board member
at the rate prescribed in sec. 88.04 (10), Stats.

May 28, 1946.

James D. Hyer,

District Attorney,
Jefferson, Wisconsin.

You recently requested an opinion as to whether a county
supervisor on a day when the county board was in session
or a member of a county board committee on a day when
such committee is in session may receive his per diem if
on the same day he performs services for and receives a
per diem as a member of the county drainage board. You
indicate in your request that on some occasions a county
supeiwisor or county board committee member may act for
only a short part of a day and then spend part or all of
the remainder of the day in the activities of the drainage
board.

The compensation for county board members is estab
lished by sec. 59.03 (2) (f). It is well recognized that ser-
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vices for part of a day entitle one to his full per diem for

that day. Hoffman v. Lincoln Co., (1908) 137 Wis. 353,
118 N. W. 850. See, also, 1 A. L. R. 276.

The compensation of county board committee members
is established by sec. 59.06 (2) and is the same as that al

lowed for board members. However, it is important to note
that this subsection specifically prohibits a committee mem
ber from drawing his per diem for committee service on a

day when the board is in session.

The compensation for farm drainage board members is
established by sec. 88.04 (10). This section provides that
each member of the drainage board shall receive $5 per day
of 8 hours and proportionately for fractions of days for ac
tual time spent in rendition of services. The members of

the farm drainage board are, of course, not necessarily
county board members. It is merely a coincidence if a mem
ber of the county board also happens to be a member of
the farm drainage board. There is nothing in this section
to prohibit a farm drainage board member from collecting
his per diem in proportion to the number of hours actually
spent in such service on a day when he also collected a per
diem for service as a county board or county board com
mittee member. You will note that the farm drainage board
member can collect only for the hours he actually spends in
service of that board at the rate of $5 for a full 8-hour day.
A county board member who is also a member of the

farm drainage board acts in two entirely different and sep
arate capacities on these two boards. He is not a member
of the farm drainage board by virtue of his membership
on the county board; nor is the reverse situation true.
In Holzhauer v. Board of Supervisors, (1877) 41 Wis.

639 the court held that a sheriff was entitled to a per diem
for attendance on the court and also for per diem for at
tending any court with a prisoner. In other words, the
statute did not prohibit him from collecting two per diems
for the same day where he was acting in two different
capacities.

It is our conclusion that a supervisor may collect a per
diem on days when the county board is in session and on
the same day collect a per diem at the rate prescribed in
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sec. 88.04 (10), for services as a member of the farm drain
age board. Likewise a county board committee member may
collect his per diem for committee services and on the same
day collect his per diem as a farm drainage board member.
ES

Automobiles and Motor Vehicles—Proof of Financial Re-
sponsibility—Where unlicensed operator is convicted of op
erating motor vehicle without the same being properly reg
istered, motor vehicle department may require proof of fi-"
nancial responsibility on application for registration by vir
tue of sec. 85.09 (17) (c), Stats. However, proof of finan
cial responsibility as provided in sec. 85.09, Stats., may
not be required of person who possessed valid operator's
license when convicted of operating an unregistered vehicle,
there being no statute authorizing such requirement.

May 31, 1946.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request an opinion as to whether proof of financial
responsibility may be required of an applicant for regis
tration of a motor vehicle under sec. 85.09, Stats., where

(a) applicant being unlicensed as an operator under sec.
85.08, Stats., has been convicted of the offense of operating
an unregistered vehicle; and (b) applicant, being properly
licensed as an operator under sec. 85.08, Stats., has been
convicted of the same offense, viz., operating an unregis
tered vehicle.

Section 85.09 (17) (c), Stats., clearly settles the first
question as to the unlicensed operator. As to him, the an
swer is "Yes." The governing statute reads as follows:

"If a person is not licensed, but by final order or judg
ment is convicted of or forfeits any bail or collateral de
posited to secure an appearance for trial for any offense re
quiring the suspension or revocation of license, or for op
erating a motor vehicle upon the highways without being
licensed to do so, or for operating an unregistered motor
vehicle upon the highways, no license shall be thereafter
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issued to such person and no motor vehicle shall continue
to he registered or thereafter he registered in the name of
such person until he shall give and thereafter maintain
proof of financial responsihility."

The whole section is conditioned on the person not being
licensed. It does not purport to affect the licensed operator
in any way.
As to the second question, our answer is "No." You may

not require proof of financial responsibility of a person con
victed of operating an unregistered vehicle who possesses
a valid operator's license. We have examined chapter 85,
Stats., and find no provision either directly or by implica
tion authorizing your department to require proof of finan
cial responsibility in such an instance. The procedure being
strictly statutory, your authority must be found in the stat
utes or be held to be nonexistent.

SGH
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Automobiles and Motor Vehicles—Licenses and Permits
Driver's License—Motor vehicle operator's license of per

son convicted of operating a road grader under influence
of intoxicating liquor in violation of city ordinance enacted
in conformity to state statute subject to mandatory revo
cation under sec. 85.08 (25) (b), Stats.

June 3, 1946.

B. L. Marcus, 'Commission^',
Motor Vehicle DepaHment.

You referred to this office for review a file involving a
Kenosha county resident who was arrested and convicted
of operating a road grader on a public highway while un
der the influence of intoxicating liquor in violation of a
Kenosha city ordinance. You request our opinion as to
whether the convicted person's motor vehicle operator's li
cense should be revoked pursuant to sec. 85.08 (25), Stats.

Sec. 85.08 (25) provides in part:

"(25) MANDATORY REVOCATION OF LICENSE.
Whenever an operator is convicted under a state law or
under a county, city or village ordinance which is in con
formity to the state law, the commissioner shall forthwith
revoke the operator's license and the motor vehicle regis
tration plates, registration certificate, registration plate
inserts and windshield regulation stickers of such operator
upon receiving the record of such operator's conviction of
any of the following offenses when such conviction has be
come final:

«* * *

"(b) Operator of a motor vehicle while under the influ
ence of intoxicating liquor or a narcotic drug except as
provided in subsection (25c):

The ordinance under which the .conviction was had is
sec. 23.02 of the revised code of general ordinances of the
city of Kenosha, Wisconsin for 1934, which reads as
follows:

"No person while intoxicated, or who is under the influ
ence of intoxicating liquor shall operate, ride or drive any
vehicle upon or along any street, highway, alley or public
place within the corporate limits of the city of Kenosha.
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"Any person violating the provisions of this section shall
upon conviction thereof, be punished by fine of not less than
fifty (50) dollars nor more than one hundred (ipo) dollars
together with the costs of prosecution and in default in the
payment of the said fine and costs shall be imprisoned in
the county jail of Kenosha County for a period of not less
than thirty (30) days nor more than six (6) months, or
until the said fine and costs are paid."

Sec. 85.13, Wis. Stats., provides as follows:

"85.13 Intoxicated persons or users of narcotic drugs pro
hibited from operating vehicles. It shall be unlawful for
any person who is a habitual user of narcotic drugs, oi
who is subject to epilepsy, or any person who is under the
influence of an intoxicating liquor or narcotic drug, to op
erate any vehicle upon any highway."

To the extent that both the ordinance and statute make
it unlawful for any person to operate any "vehicle" on any
highway, the ordinance in question is "in conformity" with
the statute. The conformity requirement of sec. 85.08 (25)
is in our opinion, satisfied. The remaining question is
whether a road grader is a "motor vehicle" within the defi
nition of that term as used in sec. 85.08 (25) (b). Sec.
85.08 (1) (a) provides that words and phrases not spe
cifically defined in the section shall have the meaning
ascribed to them in sec. 85.10, except where contents clearly
indicate a different meaning. The term "motor vehicle" is
not defined in sec. 85.08 (1) (a), but it is defined in sec.
85.10 as follows:

"85.10 * * * , , . ,
"(1) VEHICLE. Every device in, upon or by which any

person or property is or may be transported or drawn upon
a public highway, excepting vehicles used exclusively upon
stationary rails or tracks. . , ̂ j
" (2) MOTOR VEHICLE. Every vehicle as herein defined

which is self propelled.
«  If:"

The city ordinance quoted and sec. 85.13, Stats., each
refer to a "vehicle." The conviction presumptively estab
lishes that the trial court found a road grader to be a "ve
hicle." Sec. 85.10 (2) supplies the remainder of the defi
nition.
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The purpose of the statute making the operation of a
motor vehicle on a public highway while under the influ
ence of intoxicating liquor unlawful, and providing for the
revocation of a motor vehicle operator's license upon con
viction therefor, is a safety measure. One who operates a
road grader on the public highway in such condition is just
as liable to become involved in an accident with another

vehicle as he would operating an automobile. It is to con
trol such drivers and to render the highways safe that the
revocation law was enacted. We hold, under the circum
stances, that the motor vehicle operator's license of the
operator of the road grader should be revoked.
SGH

Vital Statistics—Birth Certificate—Attorney Genera^
Duties—Physician, in making out birth certificate under
sec. 69.29, Stats., where child is born to married woman
as result of artificial insemination, is bound by presump
tion of legitimacy and must enter the name of the mother's

husband as the father of such child.

Attorney general cannot answer questions which can only
arise between private litigants and which do not concern
official duties of heads of state departments, under sec.
14.53 (4), Stats.

June 4, 1946.

Carl N. Neupert, M. D.,
State Health Officer,

You have requested an opinion on the following question:
"When artificial insemination is practiced, may the physi
cian legally use the name of the husband on the birth cer
tificate?"

"Artificial insemination" we understand to be the arti
ficial introduction of male spermatozoa into the uterus of
the female to produce pregnancy. In humans, the sperma
tozoa may be those of the woman's husband or may be ob
tained from another source. Your question no doubt relates
to cases where the source of the spermatozoa is extra-
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marital, since in the other case there is no problem. In such
cases we understand it is the practice to keep the donor
anonymous.

This technique is of relatively recent development and
the legal consequences of its practice have not been estab
lished. In the field of animal husbandry it may be proper,
in compiling pedigrees, to name the source of the sperma
tozoa as the sire of the offspring, but in the field of human
relationships the laws relating to the institutions of mar
riage and the family complicate the matter.

This interesting subject, which contains the germ of
many a learned legal dispute, seems not as yet to have en
gaged the attention of either the courts, the law reviews
or the textbook writers. We must therefore approach the
matter as one of first impression and pioneer in a modest
way in territory heretofore unexplored. Fortunately, the
law furnishes a number of rules which can be applied to ar
rive at the correct answer to your question.
When a child is born to a married woman it immediately

becomes the beneficiary of one of the strongest presump
tions known in the law, namely, that the husband of its
mother is its father. Estate of Lewis, (1932) 207 Wis. 155,
158, 240 N. W. 818; 7 Am. Jur. 636—Bastards sec. 14; 128
A. L. R. 713. This presumption cannot be rebutted by cir
cumstances creating doubt and suspicion, but only by clear
and satisfactory proof that the husband was impotent (7
Am. Jur. 657—Bastards sec. 46), entirely absent (at least
during the time the child must have been begotten) or only
present under such circumstances as afford clear and sat
isfactory proof that there was no sexual intercourse. Es
tate of Lewis, supra, p. 159. In an action, the proof must
be beyond a reasonable doubt. Sec. 328.39, Stats. Proof of
the wife's adultery is not sufficient to rebut the presump
tion. 7 Am. Jur. 659—Bastards sec. 48. By analogy, proof
that she had been artificially inseminated would seem to be
insufficient.

Although formerly the husband and wife were incompe
tent to testify as to the fact of non-access, the 1945 legis
lature by the creation of sec. 328.39, Stats., has made them
competent witnesses as to the facts in actions in court. See
State ex rel. Briggs v. Kellner, (1945) 247 Wis. 425, 429,
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20 N. W. 2d 106. However, under that statute the court is
required to appoint a guardian ad litem to represent the
interests of the child whose legitimacy is in question.

If the artificial insemination was resorted to because of
the impotency of the husband, that fact might be estab
lished in a court action to rebut the pi'esumption of legit
imacy. But the term "impotency" as used in law does not
mean mere barrenness or sterility, but infers entire and
permanent inability to copulate. 20 Words and Phrases
284-285.

It sufficiently appears from the foregoing that to bas
tardize a child born in wedlock is a serious and difficult
business, requiring court proceedings and presenting a ju
dicial question as to the sufficiency and competency of the
proof. It is not a matter to be lightly undertaken by the
attending physician in making out the birth certificate. He
is conclusively bound by the presumption of legitimacy.
Moreover, it may well be that in practically all cases the
artificial insemination is done with the consent and ap
proval of the husband and with the full intention of recog
nizing the resulting child as his own.
The standard form of birth certificate inquires as to the

name of the father, and whether the mother is married.
The latter question must, of course, be answered "yes" if
that is the fact, regardless of whether her husband is the
father. Under th.e inquiry as to the father the physician
must insert the name of the mother's husband, who is pre
sumed to be the father, regardless of his opinion as to the
fact.

You also inquire whether such certificate would consti
tute proof of heirship. This question is one that can arise
only between private litigants and does not concern the of
ficial duties of your department. Therefore it cannot be

answered here.

WAP
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•Change of Name—Rule that individual may lawfully
change name at will without proceedings by merely adopt
ing another name is modified to the extent that certain
classes of professional persons licensed by statute are pro

hibited from changing name without compliance with sec.
296.36, Stats. XX Op. Atty. Gen. 627 and XXXII Op.
Atty. Gen. 203 approved to the extent consistent herewith.

June 4, 1946.

W. J. Harris,
Director of Records and Registration,

University of Wisconsin.

You ask whether the following rule, quoted from XX Op.
Atty. Gen. 627, still obtains where a student desires to

change his name;

"It must be held, therefore, that where it is not done
for a fraudulent purpose, an individual may lawfully change
his name at will without proceedings of any sort, merely
by adopting another name, and for all purposes the name
thus assumed will constitute his legal name."

We assume your question is renewed because sections
296.36 and 296.37, Stats., as construed in the opinions
stated, have been respectively amended and repealed. 296.36,
as it read in 1931 at the time of the above cited opinion,
in substance authorized any resident of this state, whether
a minor or of full age, to have his name changed or estab
lished by order of the circuit court of the county of his

residence. Section 296.37 prescribed a method of changing
one's name by filing with the register of deeds of the county
of his residence a declaration setting forth certain facts
respecting the proposed change.

Section 296.36 was amended in 1941 by chapter 259 of
the laws of Wisconsin and in 1943 by chapter 372 of the
laws of Wisconsin and in 1945 by chapter 13 of the laws
of Wisconsin. Section 296.37 was repealed by chapter 372
of the laws of 1943. One of the principal changes made in
section 296.36 was the incorporation of a prohibition
against any person engaged in the practice of any profes
sion for which a license is required to change his Christian
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or given name or his surname to any other Christian or
given name or any other surname than that under which
he was originally licensed in such profession in this or in
any other state, in any instance in which the state board
or commission for the particular profession shall, after a
hearing, find that practicing under such changed name op
erates to unfairly compete with another practitioner or to
mislead the public as to identity or to otherwise result in
detriment to the profession or the public. This prohibition
is qualified and stated not to be applicable to any person
legally qualified to teach in the public schools, nor to a
change of name resulting from marriage or divorce, nor
to members of any profession for which no state board or
commission authorized to issue licenses or pass upon ap
plicant's qualification or hear complaints respecting con
duct of members of such profession exists.

The validity of section 296.36 as amended in 1943 by
chapter 372 of the laws of 1943 was sustained in an opinion
of this department reported in XXXII Op. Atty. Gen. 203
as being a valid exercise of police power insofar as it pro
hibited any architect, doctor, dentist or lawyer practicing
in this state from changing to a name other than that un
der which originally licensed.

We conclude here that the opinion rendered in XX Op.
Atty. Gen. 627 correctly expresses the law as to the inher
ent right of a person to change his name in the absence of
a provision making the statutory method exclusive. That
opinion is perfectly consistent with the opinion reported in
XXXII Op. Atty. Gen. 203, in that the latter opinion treats
of the right of the legislature to prohibit change of names
under certain circumstances. Those circumstances are set
forth in the present statute as discussed above, and while
it is improbable that your office will be confronted with
requests to change names by persons licensed in professions,
nevertheless, if such request should come from a person so
licensed you cannot make the change unless the statute has
been compiled with by applicant.

Section 296.36 in its present form merely prescribes how
one's name may be changed by court procedure. It is not
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an exclusive statutory method for effecting such change
except as regards persons licensed, as enumerated above, to
practice a profession.
SGH

Justice of Peace—Automohiles and Motor Vehicles—Li
censes and Permit s—Driver's License—^Neither sees.

360.26, 360.27, Wis. Stats., nor XXVI Op. Atty. Gen. 600
construing said sections relieve justices of the peace from
the duty to comply with sec. 85.08 (24) (a) and (b), Wis.
Stats.

Compliance is mandatory, punishable as misdemeanor for
violation and enforceable by mandamus proceedings.

Bail or appearance money forfeiture equivalent to "con
viction" under said statute.

June 6,1946.

B. L. Marcus, Director,
Motor Vehicle Department.

You advise this department that the several justices of
the peace in Ozaukee county have been refusing to comply
with sec. 85.08 (24) (a) and (b), Wis. Stats., on advice
of their county clerk, who counseled them that sees. 360.26
and 360.27, Wis. Stats., as construed in XXVI Op. Atty.
Gen. 600, relieve them of that duty. You ask our opinion
as to whether they may legally refuse to comply with sec.

85.08 (24) (a) and (b) for the reason stated.
The answer is "No."

Sec. 85.08 (24) (a) and (b) provides as follows:

"(24) WHEN COUET TO FORWARD LICENSE TO
DEPARTMENT AND REPORT CONVICTIONS, (a)
Whenever any person is convicted of any offense for which
this section makes mandatory the revocation by the depart
ment of a license or the privilege to secure a license, the
court in which such conviction is had, shall require the sur
render to it of all licenses, certificates of registration and
license plates then held by the person so convicted, and the
court shall thereupon forward the same together with a
record of such conviction to the department.
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"(b) Every court having jurisdiction over offenses com
mitted under this section, or any other law of this state,
county, city or village ordinance which is in conformity with
state law regulating the operation of motor vehicles on
highways, shall forward to the department a record of the
conviction of any person in such court for any moving traffic
violation of chapter 85 or any local ordinance which is in
conformity therewith."

The duty imposed by this section is so plain that it needs
no explanation. It carries a penalty for violation, and com
pliance may otherwise be compelled by mandamus pro
ceedings.

Sees. 360.26 and 360.27, Wis. Stats., which we deem un
necessary to quote here, relate to a separate and distinct
duty of the justices to file certificates of conviction of crim
inal offenses in the office of clerk of the circuit court in the

county where the conviction was had. The opinion referred
to in XXVI Op. Atty. Gen. 600 distinguishes between civil
and criminal proceedings in relationship to the duty under
that statute. It has nothing to do with the duty of the jus
tices to comply with sec. 85.08 (24) (a) and (b).
For the sake of completeness we deem it pertinent to fur

ther call to the attention of all public officials affected by the
statute in question, the text of sec. 85.08 (1) (i), Stats. It
provides:

"(i) 'Conviction' means a final conviction; a forfeiture
of bail or collateral deposited to secure a defendant's ap
pearance in court, which forfeiture has not been vacated,
shall he equivalent to a conviction." (Emphasis ours)

This statute removes from the field of controversy an
other point relied on by some public officials in refusing to
file notices of conviction.

SGH

%
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Appropriations and Expenditures—State Board of Voca
tional and Adult Education—Schools and School Districts—

Vocational and Adult Education—The state board of vo

cational and adult education may not use funds paid by
the federal government under sec. 41.215, Stats., for ad
ministrative expenditures where legislature by sec. 20.33
(8) (b) has appropriated them for different purposes.
The state board of vocational and adult education and

the state department of veterans affairs have no power
to negotiate a loan of funds from the appropriation of one
department to that of the other.

June 8, 1946.

State Board of Vocational and Adult Education.

You have asked two questions respecting the use of state
funds for expenses incurred by the state board of voca
tional and adult education in the administration of the pro
visions of sec. 41.215, Stats.
Your first question is: May the state board of vocational

and adult education legally use some of these funds re
ceived from the United States veterans administration for

the on-the-farm training program to pay for administrative,
supervisory and other expense incurred by the state board
in the operation of this program ?

Sec. 41.215 provides that all payments received from the
federal veterans administration under sec. 41.215, "shall
be paid within one week after receipt into the general fund
and are appropriated therefrom to said board under sec
tion 20.33 <8) (b) to be expended as provided in this sec
tion." The foregoing provision must be construed in con

nection with sec. 20.33 (8) (b), which reads:

"(b) The state board of vocational and adult education
is authorized to receive money from the federal veterans ad
ministration under the provisions of U. S. Public Law
No. 16, chapter 22, 1st session 78th Congress and U. S.
Public Law No. 346, chapter 268, 2nd session, 78th Con
gress and any acts amendatory thereof or supplementary
thereto, which shall be paid within one week after receipt
into the general fund and is appropriated therefrom to
said board to be paid as reimbursements to local boards
of education or boards of vocational and adult education
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in the amounts due each respective local board for train
ing students as provided under section 41.215."

The provision last quoted expressly limits the purpose
of the appropriation of funds received from the federal gov

ernment to the reimbursement of local boards of education

or boards of vocational and adult education, making no al
lowance for expenditures incurred in administration by the
state board of vocational and adult education.

While the source of the funds involved is the United

States government, such moneys are by the Wisconsin law
made a part of the state's general fund after they are re
ceived. The funds are, therefore, within the mandate of

art. VIII, sec. 2 of the Wisconsin constitution which reads
in part: "No money shall be paid out of the treasury ex
cept in pursuance of an appropriation by law * *
The foregoing constitutional provision has received a

fairly strict construction in the courts of this state. The
supreme court held in State ex rel. Bell v. Harshaw and
another, 76 Wis. 230, for example, that the constitutional
provision prevents payment of any funds out of the state
treasury without appropriation regardless of whether the
funds came into the treasury rightfully or wrongfully. In
Clas V. State, 196 Wis. 430, 432-433, the supreme court said:

"The Department of Agriculture is an agency of the state,
and the duties of the commissioner are clearly defined by
statute. In the expenditure of the public moneys he is
strictly limited to the sums appropriated by the legislature
for a given purpose. No discretionary power is vested in
him to exceed such appropriations. This is the law not only
in this state but elsewhere, and it is incumbent not only
upon the department to take cognizance thereof and to act
in accordance therewith, but every individual or corpora
tion transacting business with the department is legally
governed thereby, whether a contract provides for it or
not.* * *"

In addition to the constitutional restriction, the legisla
ture has provided in sec. 20.77 (6):

"No appropriation shall be available for payment of any
indebtedness incurred prior to the time as of which such
appropriation is to take effect or for any other purpose
than that for which it is made unless otherwise specifically
provided by law."
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Since the legislature has expressly directed in sec. 20.33
(8) (b) that the funds received from the United States

veterans administration are appropriated solely for reim

bursement of the local boards providing the training pro
gram, it is our opinion that the state board of vocational
and adult education has no authority without further leg
islative action to use any portion of the funds for a differ
ent purpose.

Your second question is: If the answer to query one is
negative, may the state board of vocational and adult edu

cation enter into an arrangement with the state depart
ment of veterans affairs whereby the latter board will make
a loan to the state board of vocational and adult education

to pay for administrative, supervisory and other expense in
the operation of this program? It would be the intention
of the state board to repay this loan upon the passage of
appropriate legislation by the next session of the legisla
ture. What procedure would be necessary in the making
of such a loan?

As an approach to the discussion of the second question,
we point out that it is a well established principle that such
boards as the state board of vocational and adult education
and the state department of veterans affairs, being crea
tures of statutes, have no authority except such as is con
ferred by statute. Kelley v. Tomahawk Motor Co., 206 Wis.
568, 572; Wisconsin Mutvxil Liability Co. v. Industrial
Comm., 190 Wis. 598, 601.

The legislature has exclusive authority over the appro
priation of funds and no administrative agency has author
ity to alter the legislative provisions relating to appropri
ations unless specific authority is delegated for that end.
Even though an administrative agency might conceive of
no I'eason why the legislature should object to the transfer
of funds from one appropriation, department, or purpose
to another by means of a loan or some other type of trans
action, the legislature is the only body which has the right
to make a decision on such a question unless it has delegated
the authority to another agency. We find no authorization
in the statutes for either the state board of vocational and

adult education or the state department of veterans affairs
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to alter the purposes for which appropriated funds may
be spent.
There was a discussion touching on the transfer of mon

eys from one fund to another in XXX Op. Atty. Gen. 290,
296. See also State v. Porter, 89 Ind. 260.

We believe the legislative intent that state boards and
commissions should not have authority to alter the pur
poses of an express appropriation, even for the object of
carrying out projects largely financed by federal aid, is
demonstrated by the fact that the legislature has made
provision for the financing of such projects through the
authority delegated to the governor in sec. 101.34, and to
the emergency board in sec. 20.74 (1), Stats.
BL

Soldiers, Sailors and Marines—Institute of Technology
—Tuition—Wisconsin institute of technology board of re

gents is not prohibited by section 41.30, Wisconsin statutes,
or otherwise from accepting nonresident tuition from the
veterans administration on behalf of resident veterans un

der conditions similar to those discussed in XXXIV Op.

Atty. Gen. 318.

June 13, 1946.

Milton A. Melcher, President,

Institute of Technology,
Platteville, Wisconsin.

You have inquired whether the Wisconsin institute of
technology may lawfully receive nonresident tuition paid
by the veterans administration on behalf of veteran stu
dents who are residents of Wisconsin.

The statutory provision relating to fees and tuition at
the Wisconsin institute of technology is section 41.30, Stats.,
which so far as material here reads as follows:

"* * * No student who shall have been a resident of
the state for one year next preceding his admission shall
be required to pay tuition or other fees, except the cost
price of materials consumed by such student. The tuition
for students who shall not have been residents as afore-
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said shall be fixed by the board of regents, but shall not
be less than fifty nor more than two hundred dollars per
year."

We understand that the nonresident tuition fixed by the
board is the minimum statutory rate of $50 per year of
two semesters or $25 per semester.

Reference is here made to XXXIV Op. Atty. Gen. 318
and XXXV Op. Atty. Gen. 94 where the same problem was
considered on behalf of the university of Wisconsin and
Stout institute. We consider that your request is governed
by the principles discussed in these opinions. The language
of section 41.30 quoted above is quite similar in purport
to that of 36.16 (1) relating to the university which en
titles a Wisconsin resident to exemption from nonresident
tuition. Section 41.30 similarly provides that he shall not
be required to pay such tuition. Neither statute prohibits
the acceptance of such tuition if the student or someone
on his behalf is willing and has agreed to pay the same
pursuant to the type of arrangement discussed in XXXIV
Op. Atty. Gen. 318.
WHR

Funeral Directors and Embalmers—Prohibited Practices

—A licensed funeral director and embalmer who acts as

secretary of a cemetery association for a fixed salary not

dependent upon the sale of lots and who takes no part in
the sale of lots except the ministerial duty of receiving
and depositing money paid therefor and making out, sign
ing and mailing deeds, does not thereby violate sec. 156.12
(6), Stats.

June 13, 1946.
Carl N. Neufert, M. D.,

State Health Officer,
State Board of Health,

You inquire whether a licensed funeral director and em
balmer violates sec. 156.12 (6), Stats., by being the paid
secretary of a cemetery association under circumstances

more fully set out below. Sec. 156.12 (6) provides in part
as follows:
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* * No licensed funeral director or licensed embalmer
or his or her employe shall, directly or indirectly, receive
or accept any commission, fee, remuneration or benefit of
any kind from any cemetery, mausoleum or crematory or
from any proprietor or agent thereof in connection with
the sale or transfer of any cemetery lot, entombment vault,
burial privilege or cremation, nor act, directly or indirectly,
as a broker or jobber of any cemetery property or interest
therein."

It appears from your letter that the funeral director and
embalmer is paid a fixed salary for his services as secre
tary of the association. The association's income is derived
from sales of lots, opening of graves, lot care, interest and
dividends received from investments, etc., and his salary is
paid out of funds derived from such sources. Even if no
lots ivere sold during an entire year, however, he would
still be entitled to his salary. He does not participate in the
showing of lots or quoting of prices, but these are the du
ties of the sexton of each cemetery. The money received
from the sale of lots is turned over to him to be deposited
and he makes out and signs the deeds and mails them to
the purchasersr He does not consult with funeral directors
whose clients wish to purchase cemetery lots. He has noth
ing to do with the sale of any space, the opening of any
grave, the care of any lot or the removal of any body. His
duties are those of a bookkeeper. He deposits moneys,
makes out checks to pay bills and the salary of employes
and accounts for all moneys received and paid out.

Sec. 156.12 (6) is a penal statute (see sec. 156.15) and
hence must be strictly construed. The facts stated in your
letter are insufficient to show that the compensation re
ceived by the secretary from the association is "in connec
tion with the sale or transfer of any cemetery lot, entomb
ment vault, burial privilege or cremation" nor does he act
as a broker or jobber of any cemetery property or interest
therein. His only duties in connection with the sale of lots
are to receive and deposit the money paid to the sexton and
to make out the deeds and mail them to the purchasers.
These duties are ministerial in nature and are not within

the contemplation of the statute, which was apparently in
tended to prevent funeral directors from acquiring an in-
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terest adverse to their clients in the purchase of cemetery
lots, vaults, etc., through "kickback" agreements with cem
eteries, mausoleums and crematories.
WAP

Appropriations and Expenditures—University—F u n d s
appropriated under sec. 20.41 (1) (e), Stats., may be used
(a) for sending information about the university to foimier
students who are serving in the armed forces, (b) for pub
lication of a directory of students, former students and
alumni who served in World War II and (c) for publication
of a directory of alumni.

June 15, 1946.

A. W. Peterson, Director,
Business and Finance,

University of Wisconsin.

You have asked three questions as to whether the pur
pose of proposed expenditures is within tlje scope of the
appropriation contained in sec. 20.41 (1) (e) of the stat
utes. That section provides that the moneys therein de
scribed are appropriated "as a revolving appropriation for
the purchase, care, use and repairs of such lockers, equip
ment, apparatus, laundry, supplies and suits, or other uni
versity purposes as determined by the board of regents of
the university, except for new construction special, or the
purchase of land." Certain other moneys therein described
are "made available as a revolving appropriation for any
purpose determined by the board of regents, except for
new construction special, or the purchase of land."
The first provision quoted contains an enumeration of

specific items for which the appropriation may be used,
so that it may be contended that the general phrase "or
other university purposes" is limited by what we call the
rule of ejusdem generis. That rule is to the effect that when
there is an enumeration of specific items followed by words
of general import the latter are. restricted to items of the
same general nature as those specifically enumerated. The
rule, however, is not a hard and fast one but resort is had
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to it only when the courts cannot otherwise ascertain what

the legislature actually intended. If there is anything in
the statute to indicate a different intent, then the rule of
ejiLSdem generis is not applicable. We believe that the fact
that the legislature has in this case excepted "new construc
tion special" and "the purchase of land" from the purposes
for which the appropriation may be used makes the appli
cation of the rule of ejusdem generis inappropriate. If the

purposes for which the appropriation might be used were
restricted to those of the same nature as the ones specifically
enumerated, it would have been unnecessary for the legis
lature to make the exceptions which it did. Furthermore,
the appropriation quoted from the latter portion of the
subdivision contains no restrictive enumeration. It would

appear, therefore, that the legislature intended to permit
the funds described in subdivision (e) of subsec. (1) of
sec. 20.41 to be expended by the regents for any purpose
which they are authorized to accomplish under their stat
utory powers, excepting for new construction special and
the purchase of land.

The question then resolves itself into whether the activ
ities you have described fall within the powers of the board
of regents. The board of regents has, of course, no powers
except such as are conferred by statute. Their powers are,
however, not restricted by enumeration but have been in
cluded in a rather sweeping grant. The statutory powers
of the board of regents at the present time are no less
comprehensive than they were when described by the su
preme court in 1882 in The State ex ret. Priest v. The Re
gents of the University of Wisconsin, 54 Wis. 159,169-170:

"Under the Revised Statutes the government of the uni
versity is still vested in a board of regents, who, with their
successors in office, constitute a body corporate, and are
declared to 'possess all the powers necessary or convenient
to accomplish the objects and perform the duties prescribed
by law,' with power to 'enact laws for the government of
the university in all its branches.' We are to remember that
it is not a contract with enumerated details that we are
construing, but a charter granting power to 'govern' a uni
versity, and to 'enact laws' for that purpose. These terms
are in themselves of sweeping import; but they are accom
panied by still others, professing to confer 'all the powers
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necessary or convenient to accomplish the objects and per
form the duties prescribed by law.' This clause is quite
similar to the last clause of section 8, art. I, Const. U. S.,
which gives to congress power 'to make all laws which shall
be necessary and proper for carrying into execution the
foregoing powers.'

"It was held at an early day, by the supreme court of
the United States, that this clause gave to congress the
choice of the means to be employed, provided only that the
means selected came within the scope of the constitution
and were legitimate to the end sought; and that a national
bank was such a means, though not named in the constitu
tion. Opinion by Marshall, C. J.: McCulloch v. Maryland,
4 Wheat., 411-425. Implied power is an incident of general
power granted, and is peculiarly applicable to corporations
governed by boards of regents, trustees, directors, and the
like. This court has held that, 'in determining the powers of
a corporation, the rule is, if the means employed are rea
sonably adapted to the ends for which the corporation was
created, they come within its implied powers, though they
may not be specifically designated by the act of incorpora
tion;' and that it is 'entitled to choose among the means
convenient and adapted to the end contemplated by its
charter.' 5 Wis., 173; Clark v. Farrington, 11 Wis., 306;
Blunt V. Walker, id., 334. By parity of reasoning it may be
said, that it is for the board of regents to choose the means
which in their judgment are necessary or convenient, pro
vided only they are calculated to accomplish the objects
sought by the charter and within the scope of the general
powers granted, and not in conflict with the statute. * * *"

The board of regents necessarily has a considerable
amount of discretion to determine what activities will con
tribute to the services which the public is entitled to ex
pect of its state university. The courts will not interfere
within that area provided there is any relation between the
methods adopted and the purposes for which the univer
sity was established.
Your first question is: Is the expense incident to the

mailing of certain appropriate publications of the Wiscon
sin alumni association which have been sent to former stu

dents currently serving in the armed forces of the nation
a legal charge against the appropriation made by section
20.41 (1) (e) of the Wisconsin statutes?
We believe that the expense of disseminating informa

tion relative to the services of the university in an area
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where those services might reasonably be expected to meet
with a considerable demand is a proper purpose for ex
penditure of university appropriations. The answer to your
first question is "Yes."

Your second question is: Is the publication of a directory
of students, former students, and alumni of the university
who served in World War II a proper charge against the
appropriation made by section 20.41 (1) (e) of the Wis
consin statutes?

Some question might be raised in connection with this

expenditure because of the fact that it might be said to
benefit more directly a special group than the entire pub
lic which the university is organized to serve. With respect
to this phase of the question, however, we believe the case
of State ex rel. AmeHcan Legion 19^1 Conv. Corp. v. Smith,
235 Wis. 443 is in point. The court in that case pointed out
that "the fact that an expenditure of public funds benefits
certain individuals or one class more immediately than it

does other individuals or another class does not necessarily
deprive the expenditure of its public character." Loc. cit.
235 Wis. 451. The court there held that the appropriation
of funds for the holding of a national convention of the
American Legion in this state was proper on the ground
that the use of such funds might "serve to inspire, inculcate,
and promote the highest type of patriotic sentiments and
principles of American patriotism, and thus aid in the pres
ervation of our American ideals and the perpetuation of
our state and national democratic systems of government
under our constitutions." The court said (pp. 453-454):

"* * * These are clearly public purposes of state-wide
impoi'tance, and particularly so in this critical period, when
we are shocked and distressed by the reversion in other
countries to systems of despotism and dictatorship. As is
stated in Judson, Taxation (2d ed), p. 407, § 886,—
" 'Whatever legitimately tends to inspire patriotic senti

ments, and to enhance the respect of citizens for the insti
tutions of their country, and incites them to contribute to
its defense in time of war, has been held to be a lawful pub
lic purpose, such as will justify the exercise either of the
power of taxation or of the power of eminent domain.'
"That was approved and applied in State ex rel. Atwood

V. Johnson, 170 Wis. 218, 232, 175 N. W. 589, in which the



192 Opinions of the Attorney General

appropriation of money under the Soldiers' Bonus Law
(ch. 667, Laws of 1919), to be awarded to state residents
who were inducted into and served in the armed forces of
the nation, was held to be for a public purpose. And as
this court said in State ex rel. Atwood v. Johnson, 170 Wis.
251, 259, 176 N. W. 224,—
" 'Since the continuity of a republic depends largely upon

the patriotism and the enlightenment of its people, the stim
ulation of both becomes not only a public purpose but a
public necessity. Both must be zealously fostered in order
to maintain national security.' "

The university as an educational institution might rea
sonably be expected to inculcate the type of principles which
the legislature and the courts have recognized as desirable
for the public generally. For the foregoing reasons we be

lieve your second question should be answered in the af
firmative.

Your third question is: Is the publication of a directory
of all alumni of the university a proper charge against the
appropriation made by section 20.41 (1) (e) of the Wis
consin statutes?

Certainly the keeping of a roster or records respecting

the persons who have satisfactorily completed the course
of education supplied by the university is within the proper
scope of university activity and we see no reason why the
publication of such roster or records should not also be a
proper purpose. It is often true that what constitutes a
proper purpose may be affected by custom and so may
vary from generation to generation. If it is customary for

universities generally to publish directories of their grad
uates, we believe that would fortify our conclusion that
such a publication is a proper use of university funds.

BL
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Conservation Commission—Fish and Game—Confiscation
—Pensions—Conservation Wardens—Schools and School

Districts—School Fund—Money derived from sale of wild
animals or their carcasses or parts thereof which have been
confiscated by the conservation commission or its deputies
or wardens for violation of the fish and game laws does
not constitute the proceeds of property which has accrued
to the state by forfeiture within the meaning of art. X,
sec. 2, Wis. Const.
Money derived from the sale of property other than wild

animals or carcasses or parts thereof which has been con
fiscated by the conservation commission or its deputies or
wardens for violation of the fish and game laws constitutes
the proceeds of property which has accrued to the state by
forfeiture.

June 18, 1946.

Commissioners of Public Lands.

Attention T. H. Bakken, Chief Clerk.

You direct our attention to that portion of sec. 23.14 (2),
Stats., which provides that "fifty percent of the proceeds
received from the sales of all confiscations by the conser
vation commission" shall be paid into the conservation
warden pension fund, and ask our opinion as to the effect
of such statute in light of that portion of art. X, sec. 2, of
the Wisconsin constitution which provides that "* * * all

moneys and the clear proceeds of all property that may ac
crue to the state by forfeiture or escheat, * * * and the
clear proceeds of all fines collected in the several counties
for any breach of the penal laws, * * *" with certain other
money or property therein mentioned, shall be set apart
as a separate fund known as "the school fund" to be used

exclusively for the purposes mentioned in said section.
Authority of the state conservation commission or its

deputies to seize or confiscate any wild animal or carcass
or part thereof caught, killed or taken in violation of the
provisions of the fish and game laws contained in ch. 29
or property which has been used in violation of said chap
ter or property which has been declared by said chapter
to be a public nuisance, is found in sec. 29.05 (6) and (7).
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The procedure to be followed after seizure or confiscation
is stated in said subsections and also in sec. 29.06, subsec.
(1) of which reads in part as follows:

"All confiscated wild animals, or carcasses or parts
thereof, and all confiscated apparatus appliances, or devices
shall, if not destroyed as authorized by law, be sold at the
highest price obtainable, by the state conservation commis
sion or its deputies, or by an agent on commission under
the written authority and supervision of the state conser
vation connnission or its deputies. The net proceeds of such
sales, after deducting the expense of seizure and sale and
any such commissions, shall be promptly remitted by the
warden by whom or under whose authority and supervision
the sales are made, to the state conservation commission
and by it paid into the state treasury; the remittance to be
accompanied by a complete and certified report of such
sales, supported by proper vouchers covering all deductions
made for expenses and commissions, to be filed for records
in the oflfice of the state conservation commission. * * *"

The question here is whether money derived from sales
of property confiscated by the conservation commission un
der the provisions of sec. 29.05 (6) and (7) constitutes the
proceeds of property which has accrued to the state by
forfeiture within the meaning of art. X, sec. 2, Wisconsin
constitution.

At the outset it must be noted that property which might
be confiscated by the conservation commission falls into

two general classes. The first class consists of confiscated
wild animals or carcasses or parts thereof, and the second
class consists of apparatus, appliances, devices or other
property which constitutes a public nuisance as defined in
sec. 29.03, or which is used in violation of the fish and game
laws.

The term "wild animal" is defined in sec. 29.01 so as to

include in addition to mammals of a wild nature, birds,
fish or other creatures of a wild nature endowed with sen

sation and the power of voluntary motion, and the word
"carcass" is defined in effect to mean the dead body of any
wild animal to which it refers, or any part thereof.
Under our statutes, the legal title to all wild animals is

in the state. It remains in the state whenever any wild
animal or carcass or part thereof is taken in violation of
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the fish and game laws, and reverts back to the state even
if the wild animals are lawfully taken, in event of violation
of the provisions of the fish and game laws relating to pos
session, use, gift, sale, barter or transportation of such
wild animals or carcasses. Sec. 29.02 reads as follows:

"(1) The legal title to, and the custody and protection
of, all wild animals within this state is vested in the state
for the purposes of regulating the enjoyment, use, disposi
tion, and conservation thereof.
"(2) The legal title to any such wild animal, or carcass

or part thereof, taken or reduced to possession in violation
of this chapter, remains in the state; and the title to any
such wild animal, or carcass or part thereof, lawfully ac
quired, is subject to the condition that upon the violation
of any of the provisions of this chapter relating to the pos
session, use, giving, sale, barter, or transportation of such
wild animal, or carcass or part thereof, by the holder of
such title, the same shall revert, ipso facto, to the state.
In either case, any such wild animal, or carcass or part
thereof, may be seized forthwith, wherever found, by the
state conservation commission or its deputies."

The subject is carefully considered in Krenz v. Nichols,
197 Wis. 394, 400 (1928). There the court said:

"* * * All the authorities are to the effect that the state
holds title to the wild animals in trust for the people. No
individual has any title to any such animal until he reduces
it to lawful possession. As trustee for the people, the state
may conserve wild life and regulate or prohibit its taking
in any reasonable way it may deem necessary for the pub
lic welfare, so long as it does not violate any organic law
of the land."

It follows from the foregoing that when the conservation
commission or any of its deputies or wardens, "confiscates"
wild animals or carcasses thereof where they have been
taken in violation of the fish and game laws or, if law
fully taken, where there has been a subsequent violation
of such laws in respect thereto, the commission in effect
simply reclaims or repossesses property of the state. Use
of the word "confiscate" in such circumstances is a mis

nomer since that word contemplates, as definitions here
inafter cited will show, that privately owned property be
forfeited by the owner and be appropriated by the state.
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Obviously there can be neither a forfeiture nor a confisca
tion of property where the title is already in the state. We
are therefore of the opinion that money derived from sale
of confiscated wild animals or carcasses or parts thereof

does not constitute the proceeds of property which has ac
crued to the state by forfeiture within the meaning of art.
X, sec. 2, Wis. Const.

We arrive at an opposite conclusion with respect to prop

erty falling in the second class, i. e., apparatus, appliances,
devices or other property which constitutes a public nui
sance as defined in sec. 29.03, or which is used in violation
of the fish and game laws, which has been confiscated by

the conservation commission or its employes for violation

of the fish and game laws and disposed of as provided by

law. We are of the opinion that any proceeds of property

so seized which is turned over to the state constitute the

proceeds of property which has accrued to the state by a

forfeiture.

The word "confiscate" is defined in Webster's New In

ternational Dictionary (2nd Ed.) as "appropriated by the

government to public use; forfeited." A similar definition
appears in Ware v. Hylton, 3 Dall (U. S.) 199 at 234, 1 L.
ed. 568. In Black's Law Dictionary (3rd Ed.) page 396

it is said:

"Formerly, it appears, this term was used as synonymous
with 'forfeit,' but at present the distinction between the
two terms is well marked. Confiscation supervenes upon
forfeiture. The person, by his act, forfeits his property;
the state thereupon appropriates it, that is, confiscates it.
Hence, to confiscate property implies that it has first been
forfeited; but to forfeit property does not necessarily im
ply that it will be confiscated."

Our supreme court has very clearly indicated that a con
fiscation of property falling in the second class mentioned,

used in violation of the game laws, constitutes a forfeiture.
In Gemert v. Pooler, 171 Wis. 271, a husband used his wife's
car for the purpose of transporting a deer killed in viola
tion of the game laws. The car was seized by a deputy con
servation warden under that portion of a statute which

provided that the state conservation commission or its dep-
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uties shall seize and hold subject to the order of the com
mission :

"* * * any other apparatus, appliance, or any vehicle,
or device, which they shall have reason to believe is being
used in violation of this chapter, and if it be proven that
the same is, or has been within six months previous to
such seizure, used in violation of this chapter the same
shall be confiscated."

In an action for replevin brought by the wife, the con
servation warden justified his seizure of the car and the
right to retain possession thereof by such statute. It was
claimed the statute was unconstitutional because it took

property without due process of law in violation of the 14th
amendment of the federal constitution on the theory there
was no provision in it providing for a hearing upon notice
to an owner to determine whether the property was unlaw
fully used or properly subject to forfeiture. In disposing
of such contention, the court said at page 276:

«♦ « « There is no express provision in sec. 29.05, nor
in the chapter in which the same is found, for any form
of legal proceeding to ultimately declare property, under
circumstances such as those disclosed in this case, lawfully
forfeited to the state and the owner's right of possession
thereto at an end; yet by ch. 142, Stats., entitled 'The col
lection of forfeitures,' and by sec. 3294 therein contained,
it is provided that in all cases not otherwise specially pro
vided by law, where a forfeiture shall be incurred by any
person and the act or omission for which the same is im
posed shall not also be a misdemeanor, such forfeiture may
be sued for and recovered in a civil action, and that the
word 'forfeiture' as used in that chapter shall include any
penalty in money or goods other than a fine. Sec. 3295 pro
vides for the form of such action, and that it shall be
brought in the name of the state of Wisconsin; and by sec.
3296 provision is made for a simple form of complaint in
such form of action. And further provision is made by
sec. 3312 of the same chapter that whenever, pursuant to
law, any personal property shall be forfeited to the state
or to any officer for its use, an action for the recovery of
such property, alleging the grounds of the forfeiture, may
be brought by the proper officer in the circuit court.

"Construing the effect of the provisions in ch. 142, Stats.,
in connection with ch. 29, it is apparent that a way is thus
provided for legal proceedings upon due notice to the parties
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concerned for the determination of the questions as to
whether or not the property involved has become forfeited
and as to whether or not the former owner's title has been
lost by reason of any such forfeiture. It is immaterial here
to determine under just which one of the provisions of
ch. 142 proceedings should be brought as to such property
as is here involved under the circumstances disclosed. It
is sufficient that the law of this state does afford legal
proceedings in which the rights of parties to the property
involved can be determined upon the usual form of notice."

The foregoing was affirmed in Commercial Credit Co. v.
Swenson, 235 Wis. 82, which involved the rights of a holder
of a conditional sales contract on an automobile seized and

confiscated by a conservation warden under sec. 29.05 (7),
Stats. 1937, because it had been unlawfully used in trans
porting venison during the closed season. In that case it
was conceded that the statute under which the automobile

was confiscated did not violate the due process clause of
the 14th amendment because there was no provision in
it or ch. 29 providing for a hearing upon notice to the
owner of property to determine whether it was used in
violation of the fish and game laws so as to be subject to
forfeiture, since sec. 288.19 authorizes the bringing of an
action "to recover property forfeited to the state," in which
action the rights of an innocent owner including a vendor
under a conditional sales contract can be duly determined
upon sufficient notice. 235 Wis. at 84.

The question thus resolves itself into a determination
of whether a forfeiture of property falling in the second
class mentioned, arising out of violation of the fish and
game laws, constitutes a forfeiture within the meaning of
that portion of art. X, sec. 2, Wisconsin constitution, to
which we have previously referred.
In adopting our constitution the framers must be pre

sumed to have used the word "forfeiture" in art. X, sec. 2,
in its usual and ordinary sense so as to include what is
ordinarily considered to fall within the definition of "for
feiture." This follows from settled rules of construction.
State ex rel. Zimmerman v. Dammann, 201 Wis. 84; State
ex rel. Wisconsin Tel. Co. v. Henry, 218 Wis. 302; Payne
V. Racine, 217 Wis. 550; State ex rel, Allis v. Wiesner, 187
Wis. 384; B. F. Sturtevant Co. v. Ind. Comm., 186 Wis. 10.
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That such was the intent is also evident from contempo
raneous legislative construction which is entitled to great
weight. Payne v. Racine, swpra. Such contemporaneous

legislative construction is evidenced from the fact that the
statutes of 1849 recognized that the proceeds of any penalty
or forfeiture however collected should go into the school
fund. Ch. 122; §14, Stats. 1849, provided as follows:

"All sums of money collected on account of any penalty
or forfeiture, in pursuance of the foregoing provisions of
this chapter or otherwise, shall be paid by the officer or
the person collecting or receiving the same, to the treas
urer of the county within which such penalty or forfeiture
was incurred, within twenty days after the collection or
receipt thereof, to be by him paid into the state treasury,
as provided by law, to the credit of the school fund."

A confiscation of property for violation of the fish and

game laws would be included within the recognized defini
tion of a forfeiture. In Stierle v. Rohmeyer, 218 Wis. 149,
the court said, page 165: " 'A forfeiture is a penalty by
which one loses his rights and interest in his property' to
another. 25 C. J. p. 1149, §2 B."
In State v. Cowen, (Iowa) 3 N. W. (2d) 176, the follow

ing appears at page 180:

"* * * 'A "forfeiture" is a penalty by which one loses
his rights and interest in his property,' to forfeit is to lose,
and this also is its legal meaning. 26 C. J., page 891, sec
tion 4, citing Casey v. St. Louis Transit Co., 116 Mo. App.
235, 91 S. W. 419, 423; Sheets v. Prosser, 16 N. D. 180,112
N. W. 72, 73, supra; Eakin v. Scott, 70 Tex. 442, 445, 7
S. W. 777. To constitute a forfeiture, in the words of Jus
tice Morling in the Thorsen case, he must have 'suffered a
loss,' and, under the definition in the Gosselink case, he must
have lost 'his rights and interest in his property.' 'For
feit' is defined: 'To lose, or lose the right to, by some error,
fault, offense, or crime.' It is also held to mean: 'To sub
ject, as property, to forfeiture or confiscation.' Webster's
New International Dictionary."

The fact that forfeitures for violation of fish or game
laws may have been unknown or unthought of at the time
our constitution was adopted does not prevent them from
constituting forfeitures within the meaning of that word
as used in art. X, sec. 2. This is clear from the following
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statement made in the case of B. F. Sturtevant Co. v. Ind.

Comm., supra, at page 19 of 186 Wis., which is applicable
here and which reads as follows:

* * The language of a constitution is not to be lim

ited to the precise things considered therein, but it embraces
other things as they come into being, of the same general
nature or class. Other trust funds might be created from
time to time which would be public funds and in which all
the people of the state would have a beneficial interest, and
such funds would naturally fall within the meaning and
intent of the constitutional provision."

From the foregoing it follows in our opinion that the
clear proceeds of all confiscations of property falling in the
second class mentioned, made by the conservation commis
sion or its deputies for violation of the fish and game laws

must be paid into the school fund as provided by art X, sec.
2, Wis. Const.
WET

Automobiles and Motor Vehicles—Motor Vehicle Depart-
memt—Accidents—Security Required—U n d e r sec. 85.09

(9), Stats., commissioner of motor vehicle department has
discretion to determine form of "security" therein required,

and in the exercise thereof is not bound by sec. 85.09 (24)
and (25) which relate to altogether different circumstances.

June 19, 1946.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You ask whether you have the "discretion" to determine
the form of security provided for in sec. 85.09 (9), Stats.,
or whether you are restricted by sec. 85.09 (24) and (25)
as to the form of such security. Section 85.09 (9) provides
as follows:

"FORM AND AMOUNT OF SECURITY, (a) The se
curity required under this section shall he in such form and
in such amount as the commissioner may require but in no
case in excess of the limits specified in subsection (5).
* * *" (emphasis ours)
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Section 85.09 is broadly divided into two main parts. The
first part concerns itself with effecting the satisfaction of
damage claims arising out of motor vehicle accidents which
have occurred. The conditions are stated under which per

sons involved are required to post the security referred to
in the above quoted statute.
The second part of sec. 85.09 relates to furnishing proof

of financial responsibility for future accidents. Section
85.09 (1) (j) defines the term "proof of financial respon
sibility." Section 85.09 (24) and (25), Stats., prescribe
what form of securities will satisfy the statute where "proof
of financial responsibility" is required. It would serve no

useful purpose to set these sections out at length. We have
examined them and conclude that they do not relate to sec.
85.09 (9), Stats. The latter section quoted above is clear
that you have the sole discretion to determine the form of
security to be required of a person coming within its pur
view, and are not bound by sec. 85.09 (24) and (25) as to
the form of such security.
SGH

Soldiers, Sailors and Marines—Housing—Department of
Veterans Affairs—University—Under facts stated depait-
ment of veterans affairs has implied power to grant funds
from the postwar rehabilitation trust fund to the university
of Wisconsin for purpose of furnishing housing for approxi
mately 1,000 World War II veterans who desire to attend
the university provided such housing is for the exclusive
use of veterans who are bona fide residents of the state and

who also meet the tests stated in sec. 45.35 (5) (a), Stats.

June 21, 1946.

Department of Veterans Affairs,

Attention Leo B. Levenick, Director,

You ask for our opinion on the following question: Does
the board of veterans affairs or the department of veterans
affairs, have authority, under chapter 580, Laws 1945, to
grant funds from the postwar rehabilitation trust fund to
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the university of Wisconsin for the purpose of remodeling
buildings, purchase of equipment, and equipment repairs,
including labor necessary for the Truax Field housing proj
ect for the purpose of furnishing housing for approxi
mately 1,000 additional World War II veteran students
who will desire to attend the university in the fall?

An administrative agency such as the board of vetei*ans
affairs or department of veterans affairs has only such
powers as may be expressly granted by statute or neces
sarily implied therefrom. American Brass Co. v. State
Board of Health, 245 Wis. 440.
There is no statute which gives the department of vet

erans affairs or the boai'd of veterans affairs any express
power to make a grant from the postwar rehabilitation

trust fund to the university of Wisconsin for the purpose
stated in your inquiry or any other purpose.

It therefore becomes necessary to determine whether an
implied power exists. Implied powers are derived only from

powers which are expressly granted. They exist only when
necessary to effectively execute the express powers con
ferred. Butler V. Milwaukee, 15 Wis. 493, 497; Flannagan
V. Buxton, 145 Wis. 81; Chittenden v. Jarvis, 68 S. D. 5,

297 N. W. 787, 789.
The first comprehensive legislation enacted in Wisconsin

for the purpose of furnishing aid or assistance to World
War II veterans was Ch. 443, Laws 1943, published July 3,
1943, which created the veterans recognition board and
defined its powers. That act created sec. 45.35 (1), Stats.,
which subsection contained a statement of policy as follows:

"(1) The legislature declares that it is the policy of the
state of Wisconsin to assume responsibility for the reha
bilitation and hospitalization of returning members of the
armed forces of the United States in World War II, who
are bona fide residents of this state, in cases where the
federal government fails or refuses to provide such re
habilitation and hospitalization. The legislature further
declares that the state intends by the enactment of this
section to render all possible aid and assistance to such
returning members of the armed forces, when adequate
provision is not available from the federal government, in
order to prevent want or distress. A liberal construction
of this section is intended."
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At the 1945 legislative session Bill 552, A. was passed
and became eh. 580, Laws 1945. In place of the veterans
recognition board the legislature created a department of
veterans affairs consisting of a board of veterans affairs
whose functions are policy forming, a director in whom
all administrative functions are placed, and an administra
tive staff. Sec. 45.35 (2), (4) and (5). Chapter 580, Laws
1945, also made certain material changes in sec. 45.35 (1).
Said subsection now reads as follows:

"(1) The legislature declares that it is the policy of the
state of Wisconsin to assume responsibility for the health,
educational and economic rehabilitation and hospitalization
of returning members of the armed forces of the United
States in World War II, and their dependents, who are
bona fide residents of this state. The legislature further
declares that the state intends by the enactment of this sec
tion to render all possible aid and assistance to such re
turning members of the armed forces, servicemen officially
reported as missing in action and their dependents, when
aid and assistance has not been provided. A liberal con
struction of this section is intended." (emphasis ours)

Thus where formerly it was declared to be the policy of
the state of Wisconsin to assume responsibility for the re
habilitation and hospitalization of resident World War II
veterans in cases where the federal government failed or
refused to give such rehabilitation and hospitalization and
also to render all possible aid and assistance to such veter
ans in order to prevent want or distress when adequate
assistance was not available from the federal government,
it is now the policy of this state to assume responsibility
for the health, educational and economic rehabilitation and

hospitalization of resident veterans of World War II and
their dependents and to render all possible aid and assist
ance to them, provided aid or assistance has not otherwise
been provided. XXXIV Op. Atty. Gen. 401.
The agency designated by the legislature to see that this

job is done is the department of veterans affairs. Exam
ination of the statutes indicates the legislature intended
that it accomplish such job through direct action itself and
also through coordinating the activities and functions of
other state departments and agencies including the univer
sity of Wisconsin as well as other educational institutions,
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Sec. 45.35 (6) to (10) inclusive. The legislature provided
the money necessary to carry out such functions by estab
lishing the postwar rehabilitation trust fund. Such fund

was established "exclusively for health, educational and

economic rehabilitation of returning Wisconsin veterans of
World War II and their dependents." Sec. 20.037. From
that fund there is appropriated to the department of vet
erans affairs a sum sufficient for the payment of benefits
to veterans and their dependents under sec. 45.35 and "for
the execution of its functions." Sec. 20.036 (1) and
45.35 (12).

We must presume that the legislature intended that its
statement of policy contained in sec. 45.35 (1) be effectively
carried out. The language used in that subsection after
the amendment made by ch. 580, Laws 1945, leaves no
doubt that the legislature intended that the state provide
aid and assistance necessary to discharge its responsibility
to provide for the health, educational and economic reha
bilitation and hospitalization of resident World War II vet
erans or their dependents, where aid or assistance is not

otherwise provided. The material you submit with your
inquiry indicates that the proposed grant of funds to the

university would provide additional housing for approxi
mately 1,000 World War II veterans who desire to attend
the university. Figures are submitted which establish that
in the past school year there were more than 5,000 veterans
in attendance at the university and it is expected that 8,000
to 9,000 will desire to enroll in the fall. It is asserted that
the proposed housing project is essential if these veterans

are to enter the university at that time. Under these circum
stances we are of the opinion that the department of veter
ans affairs has implied power to grant funds to the univer
sity for the purpose of providing housing for Wisconsin
residents who are veterans of World War II who desire to

attend the university. We believe such power may be im
plied from the fact that the legislature has clearly indicated
that it is the policy and responsibility of the state of Wis
consin to provide all possible aid and assistance to effect the
health, educational and economic rehabilitation of World
War II veterans or their dependents where aid and assist
ance has not otherwise been provided. We know of no way
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by which the educational rehabilitation of these veterans
can better be promoted than by providing them with hous
ing so they can attend the university. The facts make it
clear that providing them with such housing is essential to
their educational rehabilitation. One cannot go to school
unless one has a place to live. It is evident that unless such
housing is made available in the immediate future there will
be 1,000 or more Wisconsin residents who are veterans of
World War II who will not be able to enter the university
this fall for lack of a place to live.
There is also the further point that if these veterans

are provided with housing so they can attend the univer
sity, the instruction they will receive there will not only
effect their educational rehabilitation but will also assist
in their economic rehabilitation which is also made a re

sponsibility of the state under sec. 45.35 (1), Stats., since,
broadly speaking, education tends to increase earning
power.

The housing which would be available through this grant
must of course be for the exclusive use of veterans who

are bona fide residents of this state and who also meet the
tests set out in sec. 45.35 (5a) since it is only such veterans
who are entitled to benefits under sec. 45.35.
We therefore answer your question "Yes," subject to

the qualification that the housing referred to be made avail
able exclusively for veterans of World War II who are
bona fide residents of this state and who meet the tests set

out in sec. 45.35 (5a). It should be understood that this
answer is based upon the facts stated in your inquiry and
in the material you sent with it and should not be construed
to apply to any situation where the facts are different.

It should also be pointed out that this opinion is directed
solely to the question of the power of the department of
veterans affairs to make the grant of funds to the univer
sity under the facts you have given. The question of
whether such grant should or should not be made is some
thing that can only be determined by the board of veterans
affairs whose function is to determine the policy to be fol
lowed by the department.
WET



206 Opinions of the Attorney General

Intoxicating Liquors—Licenses and Permits—Liquor Li
censes—"Smaller fee" as used in sec. 176.05 (4), Stats.,
means smaller than the minimum established by municipal
governing body for given class, provided that minimum is
higher than statutory minimum. Statutory minimum of $50
prevails in any event.

June 22, 1946.

John W. Roach, Chief,
Beverage & Cigarette Tax Division,

Treasury Department.

You inquire whether the words "at a smaller fee" as
used in sec. 176.05 (4), Stats., mean at a fee less than the
statutory minimum of $50, or less than the "regular fee"
for such a license in the city in which the club applicant is
situated.

You state that the city of Sturgeon Bay issued a- Class
"B" retail liquor license to the Eagles Club of that city for
the period beginning July 1, 1945 and ending June 30,
1946 for a fee of $10.

Section 176.05 (4), Stats., provides as follows:

"LICENSE FEES. The sum to be paid for such license
shall be at all times the same for each class of licenses and
shall be in such amount as the governing body of the town,
city or village issuing the same may determine, except that
the minimum fee shall be fifty dollars and the maximum
fee shall be five hundi-ed dollars in any town, village or
city, and except that licenses may be granted to bona fide
clubs and lodges situated and incorporated or chartered
in the state of Wisconsin for at least six years at a smaller
fee, as the governing body of the town, city or village may
determine."

The statute under construction consists of the single
sentence quoted, the obvious intent of which is to empower
municipalities to classify liquor licenses and to fix the fees
for each class. Two "exceptions" are made to the delega
tion of power, which are stated disjunctively. The first is
a limitation imposed by the legislature upon the governing
body of the municipalities by establishing a minimum and
a maximum fee. That limitation, in our opinion, means the
minimum and the maximum in any event. The second so-
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called "exception" may be invoked only when the fee fixed
for any given class is higher than the statutory minimum
of $50. If, for example, the fee for the class of retail liquor
dispensers in which bona fide clubs and lodges would other
wise fall should be fixed at $75, the second "exception" be
comes operative and the governing body may then estab
lish a "smaller fee" for such qualifying bona fide clubs and
lodges as a class. However, in such case that would mean
"smaller" than the $75 fee established by the governing
body, but in no event less than the statutory minimum
of $50.

SGH

Building and Loan Associations—Banking Commission—
Application for authority to organize a local building and
loan association under sec. 215.01, Stats., is not required to
be passed upon by building and loan advisory committee
in the same manner as an application for state bank char
ter must be passed upon by the banking review board un
der sec. 221.01 (6), Stats., before a certificate of authority
to organize can be granted as provided in sec. 215.01 (6),
Stats.

June 22, 1946.

State Banking Department.

Attention James B. Mulva, Chairman.

You ask us to advise you whether or not an application
for authority to organize a local building and loan associ
ation as provided in sec. 215.01, Stats., must be passed upon
by the building and loan advisory committee in the same
manner as an application for a state bank charter must be

passed upon by the banking review board under sec. 221.01
(6), Stats., before a certificate of authority to organize
can be granted as provided in sec. 215.01 (6), Stats.
The answer is "No." The procedure to be followed in or

ganizing a local building and loan association is found in
sec. 215.01, Stats. The power to approve or disapprove an
application for organization and to grant a certificate of
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authority to organize is vested in the banking commission.
Sec. 215.01 (6), Stats. The commission is given a discre
tion as to whether it will or will not grant a certificate of
authority or certificate of incorporation. Sec. 215.03, Stats.
In event it refuses to grant a certificate of authority, the
applicants may appeal to the building and loan advisory
committee. This right is granted by sec. 215.04, Stats.,
which reads as follows:

"In the event that the banking commission shall refuse
to grant a certificate of authority under the provisions of
section 215.03, and the applicants for such certificate feel
aggrieved at such decision, they may appeal to the building
and loan advisory committee, constituted by section 215.48,
and such building and loan advisory committee shall hawe
the same jurisdiction over such appeal as the bank review
board has over appeals in the case of the incorporation of
banks, and the procedure for determination and review un
der this section shall be the same and as binding as that
provided for said board of review with respect to a state
bank in section 220.035."

The general provision providing for review of an act,
order or determination of the banking commission relating
to building and loan associations by the building and loan
advisory committee appears in sec. 215.48 (9), Stats., which
reads as follows:

"Any interested person or any building and loan associ
ation aggrieved by any act, order or determination of the
banking commission which relates to building and loan as
sociations may, within 20 days from the date of such act,
order or determination, apply to the building and loan ad
visory committee to review the action of the commission.
All such applications for review shall be considered and
disposed of as speedily as possible. The building and loan
advisory committee may require the banking commission
to submit any of its official actions relating to building and
loan associations to said committee for its approval."

There is nothing in the statutes above referred to or any
other statute relating to the organization of building and
loan associations comparable to sec. 221.01 (6), Stats.,
which applies in the case where application is made for
authority to organize a state bank. In such case the bank
ing commission must make an investigation following re-
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ceipt of an application for a state bank charter as provided
in sec. 221.01 (5), Stats. It is then provided in sec. 221.01
(6), Stats., that:

"After completing such investigation the commission shall
make a written report to the banking review board stat
ing the results of its investigation and its recommendation.
The board shall consider the matter, conducting any neces
sary hearing, and promptly make its decision approving
or disapproving the organization of the proposed bank.
Such decision shall be final except for review in court.
* *

It is apparent from the foregoing that the decision as
to whether organization of a proposed bank will or will
not be approved must be made by the banking review board.
In such case the banking review board is the agency which
must make the decision.

The situation is otherwise where application is made for
authority to organize a local building and loan association.
Then the decision whether an application shall be approved
or disapproved is not made by the building and loan ad
visory committee but is made by the banking commission.
Provision is made for review of the determination of the

banking commission by the building and loan advisory com
mittee by sees. 215.04 and 215.48 (9), Stats., but this in
no way impairs the power of the commission to make its
own decision.

It should also be noted that the last sentence of sec.
215.48 (9) provides that "the building and loan advisory
committee may require the banking commission to submit
any of its official actions relating to building and loan as
sociations to said committee for its approval." There is a
question whether said sentence could have any application
to anything other than matters relating to duly organized
and existing building and loan associations as contrasted
to matters leading up to their organization, but even as
suming for our present purposes, without deciding that it
does apply in cases such as this, it only requires that the
banking commission submit any of its official actions to
the committee for approval when the committee requires
it. If the committee makes no request, the commission need
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not submit any act to it for approval. This is quite dif
ferent from a provision which would require or make man
datory, approval of the committee in every case.
WET

Automobiles and Motor Vehicles—Motor Vehicle Depart
ment—Accidents—Licenses and Permits—Insurance—It is

the absolute duty of commissioner of motor vehicle depart
ment to suspend the license and registration of the owner
and operator of a motor vehicle described in sec. 85.09 (5)

(a) within 60 days after the receipt of a report of accident
coming within the class of accidents described in the stat

ute quoted.
If, for any reason, commissioner is prevented from sus

pending, fails or neglects to suspend within the 60-day pe
riod, his duty continues after the lapse of 60 days until
fulfilled.

"Automobile liability policy" as used and referred to in
sec. 85.09 (5) (b) 1 and 2 and (d) means any policy which
may lawfully be written and issued in Wisconsin. It may
contain so-called "policy defenses" not otherwise prohibited
by law; it does not mean a policy of "absolute coverage."

June 28, 1946.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You request our opinion in answer to the following ques
tions relating to the administration of sec. 85.09, Stats.,
known as the "motor vehicle safety responsibility act."

1. May you as commissioner of your department suspend
a license and registration after the 60-day limitation pro
vided in section 85.09 (5) (a)?

2. Does the term "automobile liability policy" as used
and referred to in section 85.09 (5) (b) 1 and 2 and (d)
mean a policy affording absolute coverage?

3. Is a limitation of SO days within which an insurance
company may rescind its notice of insurance a reasonable

period of time for such action?

The answer to your first question depends on whether
the statutory prerequisites for suspension within the 60-
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day period have been satisfied at the time you desire to
execute the statutory mandate. Sec. 85.09 (5) (a) provides
as follows:

"Within 60 days after the receipt of a report of a motor
vehicle accident tvithin this state which has resulted in
bodily injury or death, or damage to the property of any
one person in excess of $50, the commissioner shall suspend
the license of each operator and all registrations of each
owner of a motor vehicle in any manner involved in such
accident, and if such operator is a nonresident the priv
ilege of operating a motor vehicle within this state, and
if such owner is a nonresident the privilege of the use
within this state of any motor vehicle owned by him, un
less such operator or owner or both shall deposit security
in a sum which shall be sufficient in the judgment of the
commissioner to satisfy any judgment or judgments for
damages resulting from such accident as may be recovered
against such operator or owner; provided notice of such
suspension shall be sent by the commissioner to such op
erator and owner not less than 10 days prior to the effec
tive date of such suspension and shall state the amount
required as security."

We assume from the relationship between the several
questions, supplemented with information given us during
conferences on this subject, that your first question is ad
dressed to the proposition of whether you may be guilty
of malfeasance by failing to suspend a license within the
60-day period. There is a suggestion that you feel that by
letting the 60-day period lapse, you would thereafter be
barred from suspending a license and registration as re
quired by statute. You apparently wish to avoid the situ
ation where an automobile insurance carrier which has
given you notice of insurance with respect to the motor
vehicle involved in the accident, desires to rescind such
notice after the 60-day period has elapsed. Under such
circumstances you question your authority to permit a re
scission because of your belief that you would be precluded
from following the statutory mandate to suspend the li
cense and registration of the offending owner or operator,
and that such owner or operator by the aforementioned
combination of circumstances might escape the punitive ef
fects of the statute.
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We are of the opinion (1) that it is your absolute duty
to suspend the license and registration of the owner and
operator of a motor vehicle described in the statute within
60 days after the receipt of a report of a motor vehicle
accident coming within the class of accidents described in
the statute quoted; (2) that if, for any reason whatsoever,
you were prevented, failed, or neglected to suspend within
the 60-day period, you must nevertheless suspend the li
cense and registration of the owner and operator affected
by the statute at any time after the 60-day period has
elapsed, and prior to the satisfaction of the conditions set
forth in the statute which relieve you from performance of
such duty. Your duty to suspend is continuing and unre
mitting until the conditions excusing you from so doing
are fulfilled, without regard for the 60-day limitation.
The foregoing conclusion is supported by the doctrine

concerning directory statutes declared in State ex rel.
Cothren v. Lean, 9 Wis. 279, 292:

* * where there is no substantial reason why the
thing to be done might not as well be done after the time
prescribed as before—no presumption that by allowing it
to be so done, it may work an injury or wrong—nothing in
the act itself, or in other acts relating to the same subject
matter, indicating that the legislature did not intend that
it should rather be done, after the time prescribed, than
not to be done at all; there the courts assume that the
intent was, that if not done within the time prescribed, it
might be done afterwards."

Other cases sustaining this construction are Williams v.
Ely, 13 Wis. 1; Burlingame v. Burlingame, 18 Wis. 285;
State ex rel Bancroft v. Stumpf, 21 Wis. 579; Smith v.
Waggoner, 50 Wis. 155, 6 N. W. 568; Klatt v. Mallon, 61
Wis. 542, 21 N. W. 532; Allen v. Allen, 114 Wis. 615, 621,
91 N. W. 218.

The section of the statutes involved in your second ques
tion provides as follows:

Sec. 85;09 (5) (b) 1 and 2:

"(b) This section shall not apply:
"1. To such operator or owner if such owner had in ef

fect at the time of such accident an automobile liability
policy with respect to the motor vehicle involved in such
accident;
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"2. To such operator, if not the owner of such motor ve
hicle, if there was in effect at the time of such accident
an automobile liability policy or bond ivith respect to his
operation of motor vehicles not owned by him;"

Following the enactment of ch. 875, Laws 1945, your de

partment adopted a form of notice of insurance denomi
nated "SR 21," which read in part:

"The company signatory hereto gives notice that its pol
icy numbered * * * is an automobile liability policy as
defined in chapter 375, Laws of 1945, state of Wisconsin
* * * which policy was in effect on the date of the above
described accident.
"Does this policy apply to the above owner?

Yes □ No O

"Does this policy apply to the above operator?
Yes □ No □"

You have since revised this form so that the part cor
responding to the above reads as follows:

"The company signatory hereto gives notice that its pol
icy numbered * * * is an automobile liability policy as
defined in Section 85.09 of the Wisconsin Statutes * * *
which policy was in effect on the date of the above described
accident.

"Does this policy cover the above owner in above ac
cident? Yes □ No □

"Does this policy cover the above operator in above ac
cident? Yes □ No □"

The differences in the two forms are underscored.
You circularized the automobile casualty insurance com

panies doing business in Wisconsin, as follows:

"The question has arisen with this department as to com
panies forwarding notice of insurance (SR 21) and later
upon investigation or examination of the policy repudiating
the notice with the reason of non-coverage by restriction
or otherwise. The department takes the view that the fil
ing with this office of the notice of insurance (SR 21)
should bind the companies to the coverage of the accident
in question otherwise the purpose of the law would be de
feated. The SR 2rs have been revised, a sample copy of
which is enclosed for your reprint or printing."
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The companies doing business in Wisconsin as automo
bile liability insurance carriers have protested to your de
partment against being required to execute the above quoted
form for the reason that the questions "Does this policy
cover the above owner in above accident?" and "Does this
policy cover the above operator in above accident?" effectu
ally estop such companies from subsequently interposing
a so-called policy defense in a lawsuit which might arise
out of the accident concerning which the notice of insurance
is given under circumstances where the facts on which the

policy defense is to be based are not discovered by such
company until the 30-day period for rescission of notice of

insurance or 60-day period for suspension of license and
registration have respectively elapsed.
The companies assert that the effect of your requirement

that they furnish notice of insurance in the form prescribed,
as quoted above, renders a policy of automobile liability
insurance one of absolute coverage.

It is suggested by your proposed administrative inter
pretation of the statute quoted, that there is an implied
amendment to our statutes which in effect creates or defines

an automobile liability policy to be indefensible for any
cause (excepting merits of negligence). In essence, your
question involves the construction of the term "automobile
liability policy" as used in the above quoted section.

Sec. 85.09 has two main divisions. The first provides for
the posting of security following an accident; the second
relates to the furnishing of proof of financial responsibility
for the future. As a whole, the statute is intended to pro
mote safe driving and to remove the reckless and financially
irresponsible driver from the highways. The term "auto
mobile liability policy" is not defined in the statute.

While there is no standard automobile liability policy
prescribed by the Wisconsin Statutes, there are certain
statutory provisions (sees. 204.30 and 204.34) prohibiting
the issuance or delivery in this state of a policy of insur
ance against loss or damage resulting from accident or in
jury to a person or against loss or damage to property
caused by any motor vehicle unless such policies contain
certain provisions therein set forth. It is unnecessary to

quote these statutes at length for the purpose of this opin-
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ion. Suffice it to say that the prescribed provisions, in a
sense, standardize all automobile liability policies which
may be validly issued and delivered in this state to the
extent that they contain such provisions. If these provi
sions are not expressly contained in such policies, they are
imputed by law. Drewek v. Milwaukee A. Itis. Co., 207 Wis.
445, 240 N. W. 881. Many cases have been litigated on the
question of extent of coverage under varying factual situ
ations. See Ederer v. Milwaukee A. Ins. Co., 220 Wis. 635,

265 N. W. 694; Brochu v. Taylor, 223 Wis. 90, 269 N. W.
711; Locke v. General A. F. & L. Assur. Corp., 227 Wis.
489, 279 N. W. 55; Brandt v. Employers' Liability Assur.
Corporation, 228 Wis. 328, 280 N. W. 403; Potts v. Farmers
M. A. Ins. Co., 233 Wis. 313, 289 N. W. 606; Narloch v.

Church, 234 Wis. 155, 290 N. W. 595; Hardware Mut. Cas
ualty Co. V. Wendlinger, 146 Fed. (2d) 984.

It is clear from the language of sees. 204.30 and 204.34
Stats., and the supreme court decisions determining the
applicability of these statutes to the facts of the several
cases cited above, that automobile liability policies in Wis
consin may contain certain exclusions and other contractual
terms limiting the liability of the insurer to something less
than absolute coverage. Our legislature and supreme court

recognize that beyond the standard provisions imputed to
every policy by sees. 204.30 and 204.34, the remainder of
the policy is a matter of contract between the insurer and
the insured. The general requirements of protection under
ordinary circumstances, coupled with the competition which
exists in the casualty insurance field, have brought about
a general uniformity among most of the policies issued in
Wisconsin. Nevertheless, policy defenses do exist and are

legally permissible.
Giving the term "automobile liability policy" its ordinary

meaning, we must conclude that in enacting sec. 85.09, our
legislature had in mind the existence of sees. 204.30 and
204.34 as well as the several decisions cited above which

are but a small portion of the total number of decisions
sustaining policy defenses.
That portion of the statute requiring the posting of se

curity following an accident obviously presumes that some
motorists do not carry automobile liability insurance. When
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all the factors are present which require the posting of
security, the motorist is obliged to deposit the amount of
cash determined by the commissioner or, in the alternative,
his license to operate and registration plates are forthwith
suspended. The furnishing of evidence by such owner or
operator that a policy of automobile liability insurance was
in force at the time of the accident "with respect to the
motor vehicle involved in such accident" renders the re

quirement for posting security inapplicable to such operator
or owner.

Assume, for the sake of argument, that in a given case
a notice of insurance is furnished to the motor vehicle de

partment within the 60-day period; and that by reason of
subsequent discovery of facts justifying the insurer in in
terposing a policy defense it rescinds its notice of insur

ance. The question then arises as to what prejudice, if
any, has been suffered by the second party involved in the
accident, for whose protection the deposit is required. It
must be remembered that as to this part of the statute
dealing with the posting of security following accident, a
motorist may lawfully operate on the highway without in
surance and be involved in at least one accident before he

Is required to furnish proof of financial responsibility for
the future. As of the moment of the occurrence of the ac
cident in question, and without regard for the practical
problems of proof that are .common to all litigation, the
rights of the parties involved in the accident are theoret
ically—if not actually—^fixed and established by virtue of
the mere occurrence. Assuming that true justice is rend
ered, the adjudication by a court of law of the liability of
the one party to respond in damages to the other should
follow as a matter of course. As of the moment of the oc

currence of the accident, the tort-feasor is either financially
responsible, or not. If he posts cash security under the op
tion granted by the statute, no further problem is pre
sented. If the Injured party recovers a judgment in sub
sequent litigation, the judgment can be satisfied out of
the deposit. If the tort-feasor is financially irresponsible
and unable to post security, no benefit accrues to the in
jured party. True, one of the general objectives of the en
tire law, namely, that of removing the financially irrespon-
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sible driver from the highways, is achieved; but that does

not pay the injured party's judgment. If, following the
occurrence of an accident, the tort-feasor's insurance car

rier files a so-called "notice of insurance," the injured party

seemingly has some protection. He must still spell out and

prove a cause of action against the tort-feasor which comes

within the terms and limits of coverage afforded by the
policy, of which notice was given.

Now assume further, for the sake of argument, that
within 30 days (the time limit referred to in your third
question), the insurance carrier rescinds its notice of in

surance. You concede that would be proper, and, under
your own rule, would afford you adequate time within the
remaining 30 days of the 60-day period in which to sus
pend the license and registration of the offending driver
or owner.

You contend that by virtue of the lapse of such addi

tional time as would preclude you from exercising your
power to suspend within the 60-day limitation, the liability
of the insurance carrier becomes absolute, and it should
be denied the right to rescind the notice of insurance and
remain committed to a degree or extent of liability which
may be entirely outside the scope of the insurance con
tract originally entered into.
Your position appears to be predicated of the belief that

you must at all cost, and in any event, suspend the license
and registration of the offending driver or owner within
the 60-day period. This is not by virtue of the statute, but
by virtue of the arbitrary time limit which you have im
posed upon the right to rescind the notice of insurance.
The weakness of your position is patent from the example

cited above, where the discovery of the existence of a pol
icy defense occurs before 30 days expire. In such instance,
you apparently feel that the rights of the injured party
will not in any way be altered or changed by permitting the
insurer to rescind the SR 21 form and your consequent
suspension of the license and registration of the offending
driver or owner. It is true that the tort-feasor is removed

from the highways, but that does not help the injured party
in collecting his damages therefor.
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We fail to recognize on what basis the passing of the
30th day can arbitrarily change the position of the injured
party so as to entitle him to a guarantee of absolute cov

erage, whereas on the preceding 29th day, whatever rights

he may have thought he had as of that time could be ex
tinguished by the rescission of the notice of insurance for

cause.

If, as you believe, the term "automobile liability policy"
refers to a policy of absolute coverage, then there could be
no justification on your part for permitting the insurance
carrier to rescind its notice of insurance within the first 30

days. To be consistent, it would seem to us that you would
have to refuse companies the right to rescind under any
circumstances wliatsoever once they have given notice of
insurance. If you expected any companies under such in
terpretation to give you notice that a policy existed with
respect to the motor vehicle involved and which was ap
plicable to the driver and owner, it would be tantamount to
saying that every policy now written in the state of Wis
consin is either a policy of absolute coverage or that it
should not be accepted by your department under any cir
cumstances because you must recognize that policies of
absolute coverage are not now written in Wisconsin and
that neither the legislature nor the courts by virtue of
sees. 204.30 and 204.34 require them to be so written.
To hold that the giving of notice of insurance in the form

required by you renders a policy of automobile liability in
surance a policy of absolute coverage would in effect be a
holding that sees. 204.30 and 204.34 have been amended by
implication, and that the legislature has adopted a stand
ard form policy of automobile liability insurance providing
for absolute coverage under all circumstances. We are not
aware of any rule of statutory construction which could
possibly be invoked with that result.

Section 85.09 (21) dealing with proof of financial re
sponsibility as to future accidents contains a lengrthy defini
tion of the term "motor vehicle liability policy." While we
are not here called upon to interpret that portion of the
statute, a consideration of the same affords an aid to con

struction of the term "automobile liability policy."
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A "motor vehicle liability policy" as that term is used in

the second section of the act, addresses itself to the future,
and it may be said that having expressly defined such a
policy and prescribed its contents, the legislature must have
considered the question of extent of coverage and whether
or not absolute coverage was intended or even desirable.

It is here that the legislative history becomes significant.

Legislative intent may be determined by construing the
language of the statute itself or, in case of doubt or am
biguity, by looking to its legislative history. Polzin v.
Wachtl, 209 Wis. 289.

The original draft of sec. 85.09, contained in Bill No.
209, S. provides as follows:

"The liability of the insurance carHer with respect to
the insurance required by this section shall become absolute
whenever injury or damage covered by said motor vehicle
liability policy occurs; said policy may not be canceled or
annulled as to such liability by any agreement betiveen the
insured after the occurrence of the injury or damage;
no statement made by the insured or on his behalf and no
violation of said policy shall defeat or void said policy."
(Emphasis ours)

There can be no doubt that by this draft the legislature
intended absolute and irrevocable coverage as of the mo
ment of the occurrence of an accident with resulting in
jury or damage. The bill was introduced on March 1, 1945
and referred to the committee on judiciary.
In the assembly by Amendment No. 3, A. offered by

Mr. Thomson on May 10, 1945 it was proposed:

"On page 19, SECTION 1, strike out all material in line
123 to line 130, inclusive, and in lieu thereof insert the
following:
" '1. The policy may not be canceled or annulled as to

such liability by any agreement between the insurance car
rier and the insured after the occurrence of any injury or
damage covered by said motor vehicle liability policy.' "

The amendment was adopted and the present statutory
definition of "motor vehicle liability policy" contains the
amendment as stated.

It is plain from this legislative history that the legis
lature deliberately omitted the requirements that a policy
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of the kind mentioned be absolute and irrevocable follow

ing occurrence of the contingency insured against.

Assume for the sake of argument, that in compliance
with his obligation under the statute a motorist files a so-

called "motor vehicle liability policy" as proof of financial
responsibility. Then assume the motorist is involved in an
accident and within the 60-day period his insurance car
rier gives notice of the existence of the motor vehicle li
ability policy to render sec. 85.09 (5) (a) inapplicable;—
could it logically be argued at that point that the notice

of insurance relating to the motor vehicle liability policy as
defined in the second section of the act given on a form,
such as required by you and quoted above, enlarges the

liability of the insurer beyond that created by the defini
tion? Would not a motor vehicle liability policy in the terms

as defined in the second section of the act be satisfactory
insurance under sec. 85.09 (5) (b) ?
Our answer to the second question is that the term "auto

mobile liability policy" as used in sec. 85.09 (5) (b) 1 and
2 does not mean a policy affording absolute coverage. The
form of SR 21 originally adopted by you should be contin
ued in use, and the revised form abandoned.

In view of the foregoing answers to your first and second
questions, it becomes unnecessary to answer your third
question.

SGH
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Soldiers, Sailors a/nd Marines—Automobiles and Motor
Vehicles—Accidents—Licenses and Permits—Federal sol

diers' and sailors' civil relief act of 1940 does not apply to

suspension of drivers' licenses and automobile registrations
by state motor vehicle commissioner under state motor ve

hicle I'esponsibility law, sec. 85.09, Stats.

June 29, 1946.

B. L. Marcus, Commissioner,

Motor Vehicle Department.

You inquire whether the soldiers' and sailors' civil re
lief act of 1940 in any way hinders you from enforcing the
provisions of the state motor vehicle responsibility law,
sec. 85.09, Stats., by suspending the driver's license and
automobile registration of a serviceman involved in an ac

cident who has not made proof of financial responsibility
as required by that law.
I have examined the soldiers' and sailors' civil relief act

of 1940 carefully and find no provision which applies to this
situation. Although you state that a serviceman has as
serted a right to exemption from the law by reason of the
federal act, I am informed that he has not indicated on
what provision of the act he relies. The only possible basis
for his claim is found in sec. 100 of the federal act, which
states the purpose of the act to be "for the temporary sus
pension of legal proceedings and transactions which may
prejudice the civil rights of persons in such [military] ser
vice." However, the specific "transactions" referred to in
later sections of the act have no application whatever to
suspension of drivers' licenses and motor vehicle registra
tions by state authorities.
The statement of the purpose of the act as above quoted

does not of itself confer any rights. A similar provision
contained in the federal soldiers' and sailors' civil relief

act of 1918 was held by the United States supreme court
not to extend the time for redemption of land sold on a
mortgage foreclosure by advertisement although the act
expressly provided such relief where the foreclosure was
by action. The court stated as follows in Ebert v. Poston,
(1925) 266 U. S. 548, 553-554:
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"There is a further contention that the broad purpose
of the act declared in § 100 demands that it be liberally
construed to include the situation presented by this case.
* * * A casus omissus does not justify judicial legislation.
* * * This act is so carefully drawn as to leave little room
for conjecture. It deals with a single subject, and does
so comprehensively, systematically, and in detail. * * *
Such care and particularity in treatment preclude expan
sion of the act in order to include transactions supposed to
be within its spirit, but which do not fall within any of
its provisions.* * *"

This language is equally applicable to. the act of 1940,
and precludes a construction extending its effect to apply to
acts of administrative agencies in the suspension of licenses
under an act such as sec. 85.09, Stats.
WAP

Tuberculosis Sunatoria—Legal Settlement—F act that
minor child receives free care in tuberculosis sanatorium

under sees. 50.03 (2a) and (2b) and 50.07 (2a), Stats.,
does not prevent his parent from gaining or losing legal
settlement under sec. 49.10 (4). But the child is being
supported "as a public chai'ge" and therefore his settle
ment status cannot change so long as he is in the institu
tion. Upon his discharge he acquires the settlement of his
parent, if any, under sec. 49.10 (2).

July 1, 1946.

Howard Moss,
DistHct Attorney,

Janesville, Wisconsin.

Attention Mr. Ralph Gunn, Assistant District Attorney,

You state that X, a minor, was admitted to a county
tuberculosis sanatorium on November 17, 1939 and dis
charged on March 30, 1946. X had no legal settlement and
was admitted as an indigent charged to the state-at-large.
His mother had also been a state-at-large patient from Jan
uary 27, 1941 to July 19, 1942 in the same sanatorium.
Although the family received some direct relief in the past,
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they have been self-supporting for the past three or four
years and have lived in the city of Janesville during that
period. You inquire whether X has a legal settlement in
Janesville.

Two statutes enacted in 1945 are of controlling effect in
this case. The first, effective May 5, 1945, provides that a
patient having legal settlement in Wisconsin or a patient
who, or whose parent, if he is a minor, has resided in the
state for an aggregate of at least 5 years, is entitled to
free care in a state or county sanatorium irrespective of
need. Sees. 50.03 (2a), (2b) and 50.07 (2a), Stats.

The second statute is the revised public assistance law,
ch. 49, Stats., of which the following are the pertinent
parts:

"49.01 Definitions. As used in chapter 49:
"(1) 'Relief means such services, commodities or money

as are reasonable and necessary under the circumstances
to provide food, housing, clothing, fuel, light, water, med
icine, medical and surgical treatment (including hospital
care), nursing, transportation, and funeral expenses, and
includes wages for work relief. The food furnished shall be
of a kind and quantity sufficient to provide a nourishing
diet. The housing provided shall be adequate for health
and decency. Where there are children of school age the
relief furnished shall include necessities for which no other
provision is made by law.

tt* 4: 4:

"(4) 'Dependent person' or 'dependent' means a person
without the present available money or income or property
or credit, or other means by which the same can be pres
ently obtained, sufficient to provide the necessary commodi
ties and services specified in subsection (1)."

Sec. 49.10 (2) and (4) provides:

"(2) Legitimate minor children have the settlement of
their father if living, or of their mother if their father is
deceased; but if the parents are divorced, the children have
the settlement of the parent who has legal custody, and
if such parent has no settlement, the children have none."

* ♦

"(4) Every person (except as otherwise provided in this
section) who resides in any municipality one whole year
gains a legal settlement therein; but the time spent by a
person in any municipality while supported therein as a
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dependent person * * * shall not be included as part of
the year necessary to acquire or lose a settlement. No legal
settlement shall be lost, acquired or changed while a per
son is supported in whole or in part in any institution or
iosiQY homQ as a vuhlic charge. * *

Before the enactment of the tuberculosis free care law

above cited the supreme court had held in the case of Mil-
ivaukee County v. Oconto County, (1940) 235 Wis. 601,
605-606, that care given to a man's wife who had been
admitted to a tuberculosis sanatorium at public expense
as an indigent constituted pauper support to the husband
under the circumstances of that case. Under the former

legal settlement law, sec. 49.02, Stats. 1937 (which con

tinued in force until the revision of 1945 above quoted),
such pauper support to the husband prevented him from
gaining or losing legal settlement so long as his wife was
in the sanatorium as a county charge.

The basis for the court's holding that care in a sana
torium received by a member of a poor and indigent fam
ily constituted pauper support was that under the statutes
"the prime purpose of the establishment of state and county

sanatoria is to cure patients afflicted with tuberculosis, and
that the protection of the public from the spread of the
disease is more or less secondary." Although the statutes
relating to the purpose of such sanatoria which are relied
on and quoted in the opinion have not been amended, the
free care sections which have been added since that time

show, in our opinion, a change in the public policy with
reference to these institutions.

Anyone familiar with the history of this legislation can
not fail to be impressed with the fact that the intent of
the law is to provide a means of wiping out the disease by
curing its victims and preventing its spread. As a part of
the program, the law relating to involuntary commitment
of tuberculosis patients was amended to make enforcement

more practical. Laws 1945, ch. 248. But it is concededly
necessary to get most patients to accept treatment volun
tarily. The state does not provide free care because it has

a more tender regard for the victims of tuberculosis than

it has for persons suffering, for example, from Hodgkins
disease. There is a campaign being waged to stamp out
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tuberculosis. The only way it can be effectively fought is

by discovering and hospitalizing its victims. The state
board of health has been conducting x-ray examinations
of large groups over a considerable period of time for the
purpose of detecting incipient pulmonary tuberculosis.
When it is discovered the patient is urged to accept treat

ment. The public benefits in three ways by giving this
treatment without cost to the patient: (1) More patients
are willing to enter sanatoria voluntarily; (2) patients in

sanatoria are more willing to remain there; and (3) the
patient's mental attitude is improved by removing his finan
cial worries about the cost to himself or his family and
this is considered an aid to more speedy cure.

Persons eligible for free care may have it whether they
be millionaires or paupers. The sanatoria are tax-supported
just as are the public schools, and free sanatorium care is
no more an element of poor relief than is the tax-supported
school lunch program. Hence, in determining whether the
father is a "dependent person" as defined in sec. 49.01 (4)
no consideration is to be given to whether he has money
or income sufficient to provide sanatorium care for his wife
or child, since he needs no money or income for that pur
pose any more than to provide his children with an educa
tion in the public schools.
For the foregoing reasons, therefore, we are of the opin

ion that the care of X in the county sanatorium from and
after May 5, 1945 (the effective date of the free care law)
was not dependency support in the meaning of sec. 49.10
(4) so as to prevent the father of X from gaining a legal
settlement in the city of Janesville if he would otherwise
have gained one. At least by May 5, 1946, therefore, the
father had such settlement.

So far as X himself is concerned, he being a minor can
gain no settlement in his own right but takes that of his
father by derivation, under sec. 49.10 (2). However, un
til his discharge from the sanatorium he was prevented
from gaining such settlement by reason of the provision
in sec. 49.10 (4) that "no legal settlement shall be lost, ac
quired or changed while a person is supported in whole
or in part in any institution * * * as a public charge."
Although free care in a tuberculosis sanatorium is not poor
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relief, it is support in an institution "as a public charge."
It does not prevent X's father and the rest of the family
from acquiring a legal settlement because by its terms it
applies only to the person in the institution, in this case X.
The reason for this provision is obvious. If it were other
wise, the legal settlement of the inmate of the institution
might change after his original admission and thereby re
quire a change in the government unit chargeable for his
support, whereas it is the policy of the law that the charge-
ability be determined once and for all as of the date of his
application for admission. Therefore, until March 30, 1946,
when X was discharged from the sanatorium, he continued
to be a person without legal settlement and therefore
chargeable to the state at large, regardless of whether his
father had acquired a settlement in the meantime. How
ever, upon his discharge the impediment was removed and
he acquired the legal settlement of his father, if his father
then had one in the city of Janesville, or later acquired one.
It follows that at least by May 5, 1946, X had a legal settle
ment in Janesville.

Because of the grounds of the opinion heretofore stated,
it is unnecessary to answer your questions as to the law
as it existed before the 1945 session of the legislature.
WAP

Appropriations and Expenditures—Counties—Taxation
Forest Crop Lands—A county has no authority to appro
priate funds to townships in order to make up a deficit re
sulting from the sale of county forest crop lands.

July 8, 1946.

Andy Borg,

District Attorney,
Superior, Wisconsin.

You state that the Douglas county board, at a meeting
held on October 5, 1944, authorized the withdrawal and sale
of some 32,000 acres of forest crop land to the Mosinee
Paper Company. This property was located in four towns in
Douglas county, and since the time these lands had been
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entered as forest crop lands some $12,000 had been paid
these four towns by the state of Wisconsin in forest crop aid.

Because the withdrawal and sale of these lands had re
sulted in the breaking up of well blocked county forests, the
conservation commission, in accordance with sec. 77.13,
Stats, (as it existed before its 1945 amendment), deducted
from the 1945 state forest crop contributions to these town
ships the total contributions which had previously been
paid on the withdrawn lands, namely, some $12,000. The
result of such deductions was that these four towns were
left short of funds.

You ask whether the county board may appropriate and
pay to the towns in question 80 per cent of the amount
withheld and deducted by the state conservation depart
ment on account of withdrawal of the above forest crop
lands.

It is well settled in this state that counties have no power
except such as is conferred by statute. See Dodge County v.
Kaiser, (1943) 243 Wis. 551, 11 N. W. (2d) 348. Before
the county board may make an appropriation, therefore, it
is necessary to find authorization, either express or neces
sarily implied, in the statutes. This is no less true because
the appropriation is made to another branch of the govern
ment. Both counties and towns are arms of the state and
their interfiscal relationships are subject to legislative reg
ulation. When the legislature provides how taxes, revenues
and functions shall be apportioned between various
branches of the government, the legislative purpose can
not be defeated by the action of the governing boards of
these subordinate agencies.

Section 59.07 (5), Stats., authorizes counties to direct
the raising by taxation "of such sums of money as may
be necessary to defray the county charges and expenses
and all necessary charges incident to or arising from the
execution of their lawful authority."

In accordance with the rule above cited, counties have
no authority to raise taxes for any purpose other than those
specified by statute. The raising of taxes for town purposes
is provided in sec. 60.18, Stats., and related provisions.
The legislature has in certain sections of the statutes

authorized the county board to compensate towns, cities,
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villages and school districts the amount of tax equivalent
to what would be paid on county owned lands if they were
privately owned. See sec. 59.07 (13) and (20). These pro
visions do not authorize such compensation on account of
forest crop lands.
We do not find any statutory authorization for counties

to make contributions to towns to compensate them for
their inability to collect tax on forest crop lands owned
by counties. In the absence of statutory authorization, we
do not believe that counties have such power. This con
clusion is fortified by the fact that the legislature has made
a specific authorization for similar cases under sec. 59.07
(13) and (20), Stats., and had it intended the authority
to exist in other cases than those enumerated, it would have
made provision to that effect.
BL

JAN

Intoxicating Liquors—Minors—Closing H our s—Under
sec. 176.32 (1), Stats., a minor wife may not be permitted
to remain on tavern premises accompanied only by her hus
band, since he is neither her legal guardian nor a person in
loco parentis.

It is doubtful that sec. 66.05 (10) (hm). Stats., prohibits
owner or bartender from remaining in tavern after hours
to clean it, check the day's receipts and do other work, al
though the Iowa closing law has been so construed by the
supreme court of that state.

July 9, 1946.

William Leitsch, District Attorney,
Portage, Wisconsin.

You inquire whether a woman under the age of 21 may
enter and remain in a tavern accompanied only by her hus
band. There has been no judicial appointment of a guar
dian for the minor wife and neither she nor her husband
is a resident, employe, or bona fide lodger or boarder on
the premises.

Sec. 176.32 (1) prohibits every keeper of a place where
intoxicating liquor is sold from permitting any person of
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either sex under the age of 21 years "unaccompanied by his
or her parent or guardian" (except a resident, employe, or
a bona fide lodger or boarder) to remain in any room on
such premises where liquor is sold. The law also provides
a penalty against such minor who remains on the premises
under those circumstances.

Under date of May 1, 1946* this office issued an opinion
that the term "guardian" as used in the statute includes
not only legally appointed guardians but also persons stand
ing in loco parentis to the minor. A husband is neither the

parent nor the guardian of his minor wife, nor can it be
said that he stands in loco parentis. Marriage emancipates
the minor spouse from the control of his or her parents and
also, under sec. 319.10, Stats., emancipates him or her from
the custody of his or her guardian, but it does not substi
tute the other spouse as the guardian. If it did, we should
have the ridiculous situation wherein if two minors inter

married they would become each other's guardians. We
find no authority for any such proposition. The minor wife
may enter the tavern if accompanied by her parents, but
not if accompanied only by her husband. Even though
emancipated, she continues to be a "person * * * under
the age of 21 years." See 30 Am. Jur. 432, Intox. Liq. § 336;
22 L. R. A. (N. S.) 1011-1012.
You also inquire whether a tavern keeper or his licensed

bartender, after closing the tavern at 1 a. m. and causing
all patrons to leave, may remain on the premises to clean
the same, settle the accounts for the day, perform other
work necessary to the tavern business, and return to the
closed tavern to stoke fires, etc. You refer to the opinion
in XXXII Op. Atty. Gen. 461, in which reference is made
to an Iowa case holding that the presence of the owner or
bartender under such circumstances constitutes a violation.

Lingelbach v. Hobson, (1906) 130 Iowa 488, 107 N. W. 168.
We are of the opinion that the Iowa case cited is an ex
treme and perhaps unreasonable construction of the clos
ing law and would probably not be followed in this state.
It was cited in XXXII Op. Atty. Gen. 461 merely as an

♦ Page 113 of this volume.
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example of how far courts have gone in holding tavern
keepers to a strict adherence to the letter of the law.
In connection with this question you point out that sec.

176.06, Stats., prohibits "Class B" taverns only from re
maining open "for the sale of liquor." However, sec. 66.05
(10) (hm) requires "Class B" taverns to be closed for all
purposes during the hours specified in that section.
WAP

Cooperative Associations—Merger—Non-stock coopera
tive associations organized under the laws of this state may
merge under 181.07 (1), Wis. Stats.

July 10, 1946.

Fred R. Zimmerman,

Secretary of State.

You have asked whether sec. 181.07, Stats., is applicable
to mergei's of non-stock cooperative associations. We are of
the opinion that it is. Sec. 181.07 (1), Stats., reads in part
as follows:

"Any two or more corporations organized under the laws
of this state, whether under general corporation law or
private and local laws, for similar purposes and without
capital stock, may consolidate or merge into a single cor
poration * * *"

Sec. 185.01, Stats., provides that an "association" means
"a corporation organized under this chapter." The chap
ter itself is entitled "Domestic Corporations" with the sub
title "Co-operative Associations" in the same manner as
chapters 180, 181 and 182 are entitled "Domestic Corpo
rations" with sub-titles according to their content.

It was recognized in Schoenburg v. Klapperich, (1941)
239 Wis. 144, that cooperative associations are corporations
although they are of a special type subject to specific stat
utory provisions. Sec. 185.20, Stats., provides:

"The general corporation law of this state shall apply
to all associations, except where said general corporation
law expressly exempts such associations, or where the provi
sions of said general corporation law are opposed to or in-
■?onsistent with the provisions of this chapter."
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Regardless of whether this section is indicative of an
intent to classify cooperative associations differently from
general corporations, it still operates to make the general
corporation law applicable to cooperative associations un
less it is inconsistent with either express or implied pro
visions relating to cooperative associations. In Schoenburg
V. Klapperick, supra, it was held that under sec. 185.20,

Stats., the provisions of sec. 180.06 (4), Stats., are applic
able to cooperatives.

You suggest that if sec. 181.07, Stats., is held applic
able to non-stock cooperatives so as to give them the right
to merge, it would give them a privilege not granted to
stock cooperatives. Even if that were true, it would not
necessarily indicate a legislative intent to make sec. 181.07,
Stats., inapplicable to cooperative associations. The fact,
however, that sec. 181.07 limits its provisions to non-stock

corporations is not necessarily indicative of a legislative
intent that stock corporations may not merge. Stock cor
porations ordinarily merge, by reason of the difference in
their structural organization, by different methods and un
der different types of authorization. A stock cooperative
may merge with another under the provisions of sec. 185.12,
Stats. See Pearson v. Clam Falls Cooperative Daii-y Asso
ciation, (1943) 243 Wis. 369, 10 N. W. 2d 132.
BL

JAN
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Appropriations and Expenditures—Highivay Commission
—Flood Relief—Sec. 86.24, Stats., does not authorize pay
ment of flood damage to municipalities occurring since
June 30, 1945 notwithstanding continuation of appropri
ation for that purpose by sec. 20.49 (9) (a), Stats.

July 11, 1946.

James R. Law, Chairman,
State Highway Commission of Wisconsin.

You enclose a copy of an application in behalf of a town
for flood relief under sec. 86.24, Stats, on account of roads
and bridges damaged or destroyed by flood on June 23 and
24, 1946. You inquire whether sec. 86.24 is applicable to
damage caused by floods occurring at that time.

Sec. 86.24 (1) provides as follows:

"From the appropriation under section 20.49 (9) there
may be allotted by the state highway commission for each
fiscal year ending June 30, 19hU and June SO, 1H5, not to
exceed $500,000, as aid to counties, towns, cities or villages
for the construction, reconstruction, repair or improve
ment of highways, streets, roads or bridges under their
jurisdiction, which have been damaged by flood occurring
after January 1, 194-1. Such aid shall be granted only on
the filing of a certified copy of a petition therefor, duly
adopted by the governing body of the county, town, city
or village, and provided that such petition shall be filed
within one year after the occurrence of the flood damage,
except that petitions for damage occurring after January 1,
,1941 and prior to January 1, 1943 may be filed not later
than December 31, 1943."

Sec. 20.49 provides in part as follows:

"There is appropriated to the state highway commission
as received in the state highway fund the surplus of the
motor vehicle registration fees, operator's license fees,
motor vehicle fuel taxes, and motor carrier fees and taxes,
after deducting the actual costs of administration paid from
the appropriations made by sections 20.052', 20.091 and
20.511, and less any amounts withheld pursuant to section
20.491 (5). The amount thereof collected in each fiscal
year and appropriated by this section shall be apportioned
and allotted by the commission in the amounts and on the
dates hereinafter provided; and if no date is specified,
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then at such time or times during such fiscal year as the
commission may determine.

<(>!: %

"(9) (a) To carry out the purposes as provided in sec
tions 20.491 (3), 84.01 (7) and (21), 84.03 (9), 84.07,

and 20.49 (9) (b), the amount remaining after the
allotments provided by subsections (1) to (8) have been
set aside.

Although sec. 20.49 (9) (a) continues the appropriation
for the purpose specified in sec. 86.24, section 86.24 by its
terms authorizes allotments only from the appropriations

for the fiscal years ending June 30, 1944 and June 30, 1945.
The amounts allotted would lapse at the end of each of
those fiscal years.

Appropriation statutes are subject to strict construc
tion. It is the policy of the law to hold an official custodian
of public funds to a very strict accountability and to re
quire clear statutory authority for any disbursements to
be made by him. Milwaukee v. Binner, (1914) 158 Wis.
529, 531; Forest County v. Poppy, (1927) 193 Wis. 274,
277; XXIX Op. Atty. Gen. 470, 471. You ai'e therefore
advised that the commission has no power to allot any
amounts for flood damage occurring since June 30, 1945.
WAP
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Intoxicating Liquors—Words and Phrases—Taverns—A
grocery store in which fermented malt beverages are sold
pursuant to a Class "A" retailer's feimented malt bever
age license which, by reason of the provisions of sec. 66.05
(10) (f), Stats., authorizes the sale of such beverages
only for consumption away from the premises where sold
and in the original packages, containers or bottles, is not
a "tavern."

July 11, 1946.

JAMES D. Hyer,
District Attorney,

Jefferson, Wisconsin.

You advise that a certain individual residing in your
county is interested in obtaining a Class "A" retailer's
license for sale of fermented malt beverages in a grocery
store which he operates. You ask our opinion as to whether
such place would constitute a "tavern."

The answer is "No". A Class "A" retailer's license for
sale of fermented malt beverages authorizes the sale of
such beverages only for consumption away from the prem
ises where sold and in the original packages, containers or
bottles. Sec. 66.05 (10) (f). The word "tavern" is defined
as: "A house where wine or other liquors are sold to be
drunk wpon the premises * (emphasis ours) Web
ster's New International Dictionary (2nd Ed.) page 2586.
See also State v. Chainblyss (South Carolina) Cheves Law
220, 34 Am. Dec. 593; In re Schneider 11 Or. 288, 8 Pac.
289. The authorities cited also indicate that a tavern is
also defined as a house where travelers or other transient
guests are accommodated with rooms and meals; an inn
or hotel. Webster also states that while originally used to
designate a place especially for the retailing of wines, tav
ern is often used, especially in rural districts of the United

States, practically as synonymous with "hotel." The last-
mentioned uses of the word "tavern" would, of course, have
no application here.
In answering your inquiry, we assume that the ordinance

to which you refer in your letter of July 2, 1946 contains
no definition of the word "tavern" or the word "tavern li-
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cense." If it does, the definitions contained in the ordinance
would undoubtedly govern. We also assume, without de
ciding one way or the other, that such ordinance is an or
dinance which the county board had power to adopt and is
valid in all other respects.
WET

Inebriates—Commitment—S t a t u t e s—Construction

—Repeal of sec. 49.07, Stats. 1943, did not deprive county

court of power to commit inebriates and drug addicts to
county asylums under sec. 51.26 (6), Stats. The repealed
statute, which was adopted by reference in sec. 51.26 (6),
must be referred to to determine the meaning of the terms
"inebriate" and "drug addict" as used in sec. 51.26 (6).

July 12, 1946.

G. E. Otten,
District Attotmey,

West Bend, Wisconsin.

You have submitted the following question for an opin
ion: In view of the fact that section 49.07 of the statutes

of 1943 was repealed by the 1945 legislature and not re-
enacted so as to cover the same subject, to-wit definition
of "inebriate," has the court now any power to commit
a person under section 51.26 (6) of the statutes which
provides for commitment of inebriates as defined by sec
tion 49.07?

Sec. 51.26 (6) Stats., 1945, provides in part as follows:

"Whenever it shall be made to appear to the satisfaction
of any judge of a court of record, by a petition of three
citizens, one of whom shall be the wife or nearest i^elative,
if available in the county, otherwise by a poor commissioner
or officer having charge of poor relief, that any resident of
the county, or person temporarily residing therein, is an
inebriate or drug addict, as defined in section Jt9.07, such
judge shall by order fix a time for hearing such petition on
three days' personal notice to the person so afflicted, and
require him to appear at such hearing, and summarily hear
the evidence and witnesses in support of such petition.
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The remainder of the section provides for commitment of
such inebriate or drug addict to the county asylum.

Sec. 49.07, Stats. 1943, provided for commitments to the
county home of certain classes of people, including inebri
ates and drug addicts, which terms were defined as follows
in subsec. (2):

"The term 'inebriate' person as used in this section means
a person given to excessive use of intoxicating drink, who
has lost the power or will, by frequent indulgence, to con
trol his appetite for it. The term 'drug addict' as used in
this section means a person given to the excessive use of
drugs, who has lost the power or will, by frequent indul
gence, to control his appetite for it."

Commitments to the county home are now governed by
sec, 49.15, Stats. 1945. Under that section inebriates and
drug addicts are not included and hence the statute con

tains no definition of those terms. Sec. 49.07, Stats. 1943,
was repealed in connection with the revision of ch. 49,
Stats., by ch. 585, Laws 1945.
By well-established rule of construction, the definition

of inebriates and drug addicts as they existed in sec. 49.07
(2), Stats. 1943, may still be resorted to to determine the
meaning of those words as used in sec. 51.26 (6), Stats.
1945. Where one statute adopts a particular provision of
another by specific and descriptive reference to the stat
ute or provision adopted, the effect is the same as though
the statute or provision adopted had been incorporated bod
ily into the adopting statute. Such adoption takes the stat
ute as it exists at the time of adoption and neither the
amendment nor the repeal of the adopted statute will affect
the construction of the adopting statute. Flanders v. The
Town of Merrimack, (1879) 48 Wis. 567, 576, 4 N. W.
741; In re Heath, (1892) 144 U. S. 92, 93; 2 Sutherland,
Statutory Construction (3d ed. 1943) sec. 5208. Of. Har
rington V. Smith, (1871) 28 Wis. 43, 66-67; Hassett v.
Welch, (1938) 303 U. S. 303, 314.
. You are therefore advised that the answer to your ques
tion is "Yes" and that the definition of inebriate in sec.
49.07 (2), Stats. 1943, must be referred to to ascertain the
meaning of the term as used in sec. 51.26 (6), Stats. 1945
WAP
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State—Officers and Employes—Honrs of Labor—Bureau
of Personnel—Basic workweek in state service is five and

one-half 7-hour days except in penal and charitable insti
tutions where an 8-hour day is the standard, under sees.
14.59 and 103.47, Stats., and 1937 Joint Resolution No. 47.
Sec. 14.59 is limited to state "offices" but is not limited to
the capitol and state office building". The bureau of person
nel is not responsible for fixing hours of work in state
service, but may adjust pay schedules where longer hours
are required. Overtime work is to be compensated by time
off if possible. Under sec. 14.59 all employes except those
on leave must observe the office hours therein specified
and it would not be proper to permit some to work five
8-hour days and maintain skeleton staifs Saturday
mornings.

July 13, 1946.
A. J. Opstedal, Director,

Bureau of Personnel.

You have submitted a list of inquiries with reference to
the standard workweek and allowances of pay for overtime
in the state service. Before taking up your questions in
detail, your attention is directed to the following statutes
and joint resolution which bear on your problems. Sec.
14.59 provides as follows:

"The offices of the departments of state government
shall be kept open on all days of the year, except Sundays
and holidays, and office hours shall begin at eight-thirty
o'clock A. M. and close at five o'clock P. M. with intermis
sions from twelve o'clock M. to one-thirty o'clock P. M.
except Saturday afternoons when such hours may be ob
served as the heads of departments may think proper. Dur
ing the summer months from May first to October first,
departments may, in the discretion of the governor begin
office hours at eight o'clock A. M. and close at four o'clock
P. M. with intermissions at twelve o'clock M. to one o'clock
P. M. Heads of departments shall grant to each clerk or
other person in their employ, noncumulative leave of ab
sence without loss of pay at the rate of three weeks for a
full year's service."

Sec. 16.105 (1) provides in part as follows:

"The director, with advice and approval of the person
nel board, shall ascertain and record the duties and re-
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sponsibilities of, and establish grades and classes for, all
positions to which this chapter applies. Each class shall
include positions requiring duties which are substantially
similar in respect to the authority, responsibility, and char
acter of the work required in the performance thereof and
shall be designated by a title indicative of such duties.
Each class shall be so defined that the same requirements as
to education, experience, capacity, knowledge and skill are
demanded of incumbents for the proper performance of
their duties, that the same tests of fitness may be used in
choosing qualified appointees; and that the same schedule
of pau can be made to apply with equity under like work
ing conditions. * * *"

Joint resolution No. 47, 1937 legislature, provides as
follows:

"Resolved by the Senate, the Assembly concurring, That
it shall be the policy of the state of Wisconsin that the basis
of employment in offices, depwrtments and institutions of
the state shall be a seven hour day and a live and one-half
day week except where the duties are of a continuing na
ture and a shift arrangement on an eight hour basis is
necessary and except in emergencies; that in the event of
emergency overtime work, it shall he the policy of the state
that employes be entitled to compensatory time off."

Sec. 103.47, enacted in 1929, provides as follows:

"The state department of public welfare shall make a
study of the hours of labor in the state charitable and penal
institutions and of the feasibility of placing the employes
of these institutions on the eight-hour day basis, and the
said board is authorized to put the eight-hour day into ef
fect for guards at the state prison and the state reforma
tory as soon as it shall be practicable and the necessary
funds shall be available."

Laws 1929, ch. 447, which created the above statute, re
quired the board of control to report to the 1931 legislature
as to the results of its study and the action taken there
under. We understand that, except on the farms, the 8-
hour day is in force at all the institutions.
Your first question is as follows: Does section 14.59 set

a pattern which the bureau in performing its duty under
section 16.105 must recognize as the minimum [basic?]
length workweek?

It is clear from the foregoing statutes and joint resolu
tion that it is the legislative intent that the basic work-
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week shall be five and one-half 7-hour days as prescribed
in sec. 14.59 except in penal and charitable institutions
where an 8-hour day is the standard.
Your second question is as follows: Are the departments

and agencies housed outside the capitol and office building
at liberty to disregard section 14.59 and to fix the length
of the workweek to suit their own budget and administra
tive convenience ?

Sec. 14.59 is not limited to departments and agencies
housed in the capitol and office building. However, it ap
plies only to "offices" and "office hours," not to other forms
of state service.

Your third question is as follows: Is it the bureau of per
sonnel's responsibility to specify the length of the work
week, beyond which required employment becomes com-
pensable overtime?
The answer to this question is "No." The length of the

workweek is specified in the ̂statutes, the 1937 joint reso
lution and by regulations of the state depai'tment of pub
lic welfare with reference to penal and charitable institu
tions. The joint resolution above quoted indicates the legis
lative intent that in the event of emergency overtime tvork
the employes are to be given compensatory time off rather
than overtime pay. But where a longer workweek is the
rule and cannot be compensated by time off, that may be
taken into consideration by the bureau in classifying the
position and fixing the compensation, under sec. 16.105 (1).
Your fourth question is as follows: Is it your opinion

that legislation is desirable if not absolutely necessary to
clarify the question of length of workweek?
In view of the fact that the joint resolution of 1937 does

not have the force and effect of law but is merely advisory,
it might be desirable that additional legislation be enacted
to clarify this question.
Your fifth question is as follows: Is it a correct con

clusion to say the departments housed in the capitol and
office building must maintain office hours on Saturday morn
ings for all their employes or could the required hours be
crowded in on 5 days and only a skeleton staff retained for
such mornings?
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In view of the above-quoted joint resolution, it appears
to be the legislative intent that the employes all work dur
ing the hours prescribed by sec. 14.59, rather than having
some put in five 8-hour days while others work five and
one-half 7-hour days. Moreover, in order that persons hav
ing business with state agencies may be properly served,
all personnel should be on duty during the hours prescribed
by law unless on leave of absence.
WAP

Public Officers—Delegation of Power—Counties—Air
ports—Referendum—Question whether county should take
steps necessary to establish and operate an airport cannot,
prior to adoption of resolution on subject by county board,
be submitted to voters of county for determination by a
referendum vote, the result of which would be binding on
the county board. Neither can a referendum be held simply
to obtain an expression of public opinion on the subject.

While as an abstract proposition of law a county board
may adopt a resolution and make the taking effect thereof
contingent upon the approval of a majority of votes cast
at a referendum, as a practical matter the county board can
not at present time take advantage of any such rule be
cause at the present time it has no power to hold such a
referendum and incur expense therefor.

Previous opinions of this department appearing in XX
Op. Atty. Gen. 276, XXI Op. Atty. Gen. 146, 207, 317,
XXVII Op. Atty. Gen. 161 are overruled to extent they
might be construed as holding county board has power to
provide for holding such a referendum in absence of a stat
ute so providing.

July 19, 1946.

Henry Van de Water,

District Attorney,

Sheboygan, Wisconsin.

In your letter of June 28, 1946 you state that Sheboygan
county is contemplating acquiring property for the purpose
of establishing and operating an airport. You ask our opin
ion on the following questions:
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1. Can this question be submitted to the voters of the
county by a referendum vote at the coming November elec
tion prior to the adoption of any resolution on the subject
by the county board?

2. In the event the foregoing question is answered in the

negative, may a referendum be held simply to obtain an ex
pression of public opinion on the subject?

3. In event a referendum is held, must the question sub

mitted give the approximate cost of the proposed airport?
In answering your first inquiry, we assume that you in

tended to ask if the determination of whether the county

should or should not take steps necessary to establish and

operate an airport can be determined by the people by a
referendum, the result of which would be binding on the
county board so as to constitute direct legislation by the
people. This cannot be done. We find no statute which
gives the county board power, either expressly or by im
plication, to submit such question to the voters for such

purpose and even if there were such a statute, it would be
unconstitutional because it would conflict with art. IV, sec.

22 of our constitution. This constitutional provision pro

vides in effect that the legislature may confer upon the re
spective county boards of the state "such powers of a local,
legislative and administrative character as they shall from
time to time prescribe." This prohibits the delegation of
such powers to the voters or anyone else, and any statute
which purports to provide for direct legislation in counties
by the voters would be unconstitutional. Marshall v. Dane
County Board, 236 Wis. 57, Meade v. Dane County, 155 Wis.
632; XXVII Op. Atty. Gen. 161. We therefore answer your
first question in the negative.
In certain opinions of this department it has been said,

in connection with a discussion of the constitutional ques

tion referred to, that a county board may adopt a resolu
tion and make the taking effect of such resolution contin
gent upon approval of a majority of the votes cast at a
referendum to be held at a subsequent date. XX Op. Atty.
Gen. 276 at 279; XXI Op. Atty. Gen. 146, 207, 317. XXVII

Op. Atty. Gen. 161. Theoretically, this rule would seem to
make it possible for your county board to adopt a resolu
tion providing (1) that the county acquire property for
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the purpose of establishing and operating an airport and
(2) that such resolution shall go into effect only in the
event it is approved by a majority, of the votes cast in a
referendum on such question to be held next November.
However, to make such a procedure work, authority to
hold such a referendum and incur the expense therefor
must be found. This leads right up to what seems to us as
a practical matter to be the decisive question, and that is
whether the county board has power to provide for the
holding of a referendum for such purpose and to pay the
expense therefor. We think this question must be answered
in the negative. We find no statute which gives it such
power," either expressly or by implication, and in the ab
sence of such statute, such power in our judgment does
not exist. A county board has only such powers as are ex
pressly conferred upon it or are necessarily implied from
those expressly given. Dodge County v. Kaiser, 243 Wis.
551.

We do not find that the question whether the county
board has power to provide for the holding of a referendum
for such purpose has ever been discussed or considered in
the opinions of this department which state that a county
board may adopt' a resolution and make its taking effect

contingent upon approval of a majority of the votes cast
at a referendum held at a subsequent date. A study of

these opinions indicates that they were written solely with
the constitutional question previously referred to in mind.
No thought appears to have been given to the practical
problem whether a county board has authority to provide
for the holding of a referendum and to pay the expense
therefor. While the rule stated in these opinions may be

assumed to be sound as an academic matter, it can be used
only if a statute is found which would provide the machin
ery for putting it into effect by giving the county board
the necessary authority to hold a referendum for such pur
pose. Any of the opinions of this department to which ref
erence has been made, which might be considered as rul
ing that a county board has power in absence of a statute
so providing to provide for holding a referendum upon
which the taking effect of a resolution of the board is
made contingent, are overruled to that extent.
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The rulings of this department referred to are based on
the case of State ex rel. Van Alstine v. Frear, 142 Wis. 320.

That case involved the validity of ch. 451 known as the
primary election law. Section 26 of said chapter provided
in effect that the question of whether the act should go into
effect be submitted to the people in the manner provided
by law for submission of an amendment to the constitution
at the November 1904 general election and if approved by
a majority of the votes cast on said question it should go
into effect, otherwise not. It is important to note that in
such case the legislature set up the machinery to hold the
referendum. This is something the legislature, in which
body the legislative power of the state is vested by art. IV,
sec. 1 of our constitution, had power to do. It had power
to provide for the taking of such referendum the same as
it had power to enact any other statute. However, a county
board has no such power. Its powers are derived solely
from statute and it has no power to act in absence of stat
ute. Frederick v. Douglas County, 96 Wis. 411.

We are also of the opinion your second question must be
answered in the negative. We find no statute which gives
a county board power, either expressly or by implication,
to hold a referendum for the purpose of giving it an ex
pression of opinion by the voters on a particular question.
We are of the view that in absence of such a statute, no

such power exists.

There are statutes which provide for a county referen
dum on certain questions. Examples may be found in sees.
59.865, 59.997(4). These statutes apply only in certain sit
uations and afford no general authority for holding a ref
erendum.

The answers to the foregoing questions make it unneces
sary to answer the third question submitted by you.
WET
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Appropriations and Expenditures—Motor Vehicle De
partment—Director of Purchases—Motor Vehicle License
Plates—Purchase of motor vehicle license plates from the
state prison is governed by sees. 15.31 and 15.82, Stats.,
which require same to be done upon requisition to di
rector of purchases.

Expenditures of motor vehicle department for license
plates should be charged to appropriation for fiscal year in
which the fund is "encumbered" by the placing of a valid
order.

July 19, 1946.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request our opinion on the following questions:
(1) May motor vehicle license plates manufactured at

the Wisconsin state prison pursuant to sec. 56.01, Stats.,

be purchased by direct order from your depaitment to the
prison, or must the procedure of making requisition upon
the director of purchases be followed?
(2) Should the cost of such license plates be charged to

your appropriation for the fiscal year in which the plates
are ordered, or for the fiscal year in which they are de
livered?

You inform us that it has been the department's prac
tice to place direct orders with the prison, and to pay for
the plates as delivered.
In answer to your first question, we advise you that the

license plates should be purchased only upon requisition to
the director of purchases or his authorized agent. Section
56.01, Stats., authorizes the state department of public wel
fare to establish and conduct various industries for the

employment of prisoners in the state prison, including
motor vehicle license plates. The welfare department has
established the manufacture of such license plates as a
prison industry. Sections 15.31 and 15.32, Stats., clearly
govern the situation. They read as follows:

"15.31 Purchase state made articles. All materials, sup
plies, apparatus, equipment and other things required to
be furnished by the director of purchases which are man-
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ufactured at the state prison or at any of the other public
institutions of the state shall be purchased by the said
director of purchases from said prison or institution."

"15.32 Requisitions. Except as otherwise provided in sec
tions 15.26 to 15.40 and in the rules and regulations adopted
pursuant thereto, all supplies, materials, equipment and
contractual services shall be purchased for and furnished
to any office only upon requisition to the director of pur
chases or his authorized agents. The director of purchases
shall prescribe the form, contents, number and disposition
of requisitions."

In answer to your second question, we advise you that
the cost of the license plates to your department should be
charged against the appropriation for the fiscal year in
which the plates are ordered. This question has been passed
on in X Op. Atty. Gen. 1084, X Op. Atty. Gen. 1125, and

XXVII Op. Atty. Gen. 800. The answer to this question
presumes that all the statutory prerequisites as to the ac
tual encumbering of an appropriation within a given fiscal
year by the placing of a valid order for the purchase of
the plates, have been complied with.
SGH

Secretary of State—Trade-Marks—Trade-mark, in which
is included a reproduction of the official seal of a state,
registered in office of secretary of state on June 19, 1897,
may be renewed as provided by sec. 132.01 (6), Stats., if
application for renewal is timely made and necessary fees
paid therefor. Provisions of sec. 132.01 (5) do not apply
where application is made to renew trade-mark registered

before effective date of ch. 259, Laws 1945.

July 19, 1946.
Fred R. Zimmerman,

Secretary of State.

You state that a trade-mark for a certain brand of flour,
which mark includes in it a reproduction of the official state
seal of the state of Minnesota, was registered in your of
fice on June 19, 1897. On June 1, 1946 application was
made for a renewal of said trade-mark. You ask whether
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said trade-mark may be renewed in view of the provisions
of sec. 132.01 (5), Stats., which subsection was created
by ch. 259, Laws 1945, and which reads as follows:

"The secretary of state shall not register any label, trade
mark, term, design, device or form of advertisement which
consists of or comprises a replica or simulation of the flag,
coat of arms, or insignia of the United States of America,
or of any state or municipality or any foreign nation."

The answer is "Yes." The subsection referred to does

not apply in the situation referred to in your inquiry for
the reason it involves an application for renewal of a trade
mark previously registered and does not involve an appli
cation for registration. The statute which does apply is
sec. 132.01 (6), Stats., which reads as follows:

"Registrations recorded under this section shall be ef
fective for 20 years, and shall be renewable for like pe
riods upon application to the secretary of state and pay
ment of the fee specified in subsection (3). Registrants of
labels, trade-marks, terais, trade names, patterns, models,
designs, devices, shopmarks, drawings, specifications, des
ignations or forms of advertising heretofore recorded un
der this section shall be notified by the secretary of state
at their last-known address of the necessity of renewal
and notice shall also be given by publication in the official
paper once each month for 3 months following January 1,
1946. Application for renewal may be made within one
year following January 1, 1946 or within 6 months' period
next preceding the expiration of 20 years from the date
of registration."

Our trade-mark law was considerably changed by the
enactment of ch. 259, Laws 1945. Existing statutes were

amended and several new subsections were created. Under

the former law, registrations once made continued indef
initely. By enactment of ch. 259, Laws 1945, registrations
were made effective for 20 years with a right of renewal
as provided by sec. 132.01 (6). The rights of those who had
registered under the old law were protected by giving them
the right to renew their registrations as provided in said
subsection. See XXXIV Op. Atty. Gen. 198 at 199.

It was therein provided that notice of the necessity of
renewal be given by the secretary of state to "registrants
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of labels, trade-marks, terms, trade names, patterns, models,
designs, devices, shopmarks, drawings, specifications, des
ignations or forms of advertising heretofore recorded" un
der said section. It must be presumed that the legislature
intended that all registrants to whom notice is to be given
will be entitled to renew their registration, provided of
course, that they make timely application therefor and pay
the necessary fees. This would extend such right to all
registrants of labels, etc., recorded under sec. 132.01, Stats.,
prior to the effective date of ch. 259, Laws 1945. The trade
mark referred to meets this requirement.

The legislature did not limit the right to renewal to such
labels, trade-marks, etc., as could be registered for the
first time under the present law. If it were to be so held,
something will have been read into the law which was
not put there by the legislature. This cannot be done.

The various documents enclosed with your request for
opinion are herewith returned to you.
WET

State Board of Health—Summer Camps—Powers of
state board of health under sections 140.05 (1) and (3)
and 143.02 (4), Stats., are sufficiently broad to authorize
the promulgation of reasonable minimum sanitary stand
ards for summer camps if such regulations are reason

ably necessary as health measures or to prevent the spread
of or to suppress communicable diseases, provided such

rules are in aid of or supplemental to legislative standards
and not in conflict therewith.

July 20, 1946.

Dr. Carl N. Neufert,
State Health Officer,

You inform us that the state board of health.has been

requested to establish rules and regulations setting up rea
sonable minimum sanitary standards for summer camps
and have inquired whether the statutes authorize the board
to promulgate such rules.
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Administrative agencies, such as the state board of
health, have only such powers as are expressly granted to
them or necessarily implied and any power sought to be
exercised by such an agency must be found within the four
corners of the statutes under which the agency proceeds.
American Bi'oss Company v. State Board of Health, 245
Wis. 440.

The powers of the state board of health with reference
to supervision of health and prevention and suppression of
disease are rather broad. Section 140.05 (1) provides,
among other things, that the state board of health shall
have general supervision throughout the state of the health
and life of citizens and that it shall have power to execute
what is reasonable and necessary for the prevention and
suppression of disease.

Section 140.05 (3) provides in part as follows:

"The board shall have power to make and enforce such
rules, regulations and orders governing the duties of all
health officers and health boards, and as to any subject
matter under its supervision, as shall be necessaay to ef
ficient administration and to protect health, and violation
shall be punished by fine of not less than ten nor more than
one hundred dollars for each offense, unless penalty be spe
cially provided. * * *"

Section 148.02 (4) authorizes the board to adopt and
enforce rules and regulations for guarding against the in
troduction of communicable diseases into the state and for

the control and suppression thereof within the state.
In XXVII Op. Atty. Gen. 516 the opinion was expressed

that the state board of health could make regulations re
quiring sanitary production of fluid milk, cream, skimmed
milk and buttermilk if such regulations are reasonably
necessary as health measures or to prevent the spread of
or to suppress communicable diseases, provided such rules
ai'e in aid of or supplemental to legislative standards and
not in conflict therewith.

We see no reason why the same principle should not be
applied to the establishing of reasonable minimum san
itary standards for summer camps and you are so advised.
WHR
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Newspapers—L e g al Notices—Newspaper suspending

publication for one or two weeks to give employes a vaca
tion is eligible for publication of legal notices upon resum
ing regular publication, if it meets other requirements of
sec. 331.20, Stats.

July 23, 1946.

Fred R. Zimmerman,

Secretary of State,

You refer to sec. 331.20, Stats., and inquire whether a
newspaper would be eligible for the publication of public
notices if it should suspend publication for one or two

weeks for the purpose of granting vacations to its employes.
Sec. 331.20 (1) provides in substance that no newspaper

shall be entitled to compensation for the publishing of any
legal notice "unless, for at least two yeai's immediately
before the date of such notice * * *, such newspaper has
had all the requirements enabling it to be entered by the
United States post office department as entitled to second
class mailing privileges and has had a bona fide paid cir
culation to actual subscribers of not less than three hundred

copies at each publication, if in villages or in cities of the
third and fourth class, and one thousand copies in cities
of the first and second class, and further that such news
paper shall have been regylarly and continuously published
in such city, village, township or county from which such
legal notice * * * is received, for at least ttvo years imme
diately before the date of such notice, * * providing that

the two years' requirement shall not apply to papers in
existence in their present location on May 24, 1931. A
newspaper in the contemplation of this section is a pub
lication appearing at regular intervals, which shall be at
least once a week, containing reports of happenings of re
cent occurrence" etc.

Your question is answered by the following language in
the opinion of this office reported in XXVIII Op. Atty. Gen.
181 at pages 184-185:

"Requirement (3) provides that a newspaper, in order
to be eligible to publish legal notices, must 'have been reg
ularly and continuously published in such city and county
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for at least two years immediately before the date of such
notice, advertisement, or report. * *
"A strict interpretation of this section would seem to re-r

quire publication for two years of a newspaper at least once
a week without interruption for any reason. It is quite pos
sible that newspapers, especially in smaller communities,
might miss an issue due to a breakdown in the press, death
of the publisher, change of ownership, etc. When speaking
of the two year publication requirement, this department
said in VIII Op. Atty. Gen. 869, 870:
" 'Undoubtedly the object of requiring the regular pub

lication of the newspaper for a period of two years before,
the date of the tax sale notice is to prevent the establish
ment of papers for the mere purpose of obtaining the pub
lic printing, and to insure the advertisement in a paper
that has a bona fide established circulation.'
"From the facts submitted, it is clear that the Rice Lake

Bulletin was not established for the mere purpose of ob
taining public printing and 'does have a bona fide estab
lished circulation in the community. Since a statute must
be given a reasonable interpretation in order to carry out
the intent of the legislature, a newspaper should not be
disqualified if otherwise eligible under sec. 331.20 merely
because it missed one issue due to a change in ownership
or for any other legitimate reason. Thus the fact that this
newspaper failed to publish the week of June 3d, 1937,
would not disqualify it."

For obvious reasons, a newspaper which suspends pub
lication for one or two weeks to give its employes a vaca

tion or for any other reason would be ineligible for legal

notices required to be published once a week during any
period which would include the time when the newspaper is
not issued, but immediately upon resuming publication the
newspaper would again become eligible.
WAP
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Coryoratioifis—Preferred Stock—Sec. 182.13, Stats., does
not permit a corporation to issue remaining shares of an
issue of preferred stock authorized but not yet issued to be
in all respects the same as that already issued except that

it will bear a different dividend rate.

Sec. 182.13 (4), Stats., does not permit a corporation to
provide for an issue of second preferred stock which would
in every way be on the same plane as the first issue of pre

ferred except that it would bear a different dividend rate.

July 24, 1946.

Edward J. Samp, Director,

Department of Securities.

You submit to us a statement of facts indicating that a
certain Wisconsin corporation whose authorized capital

stock was originally $20,000 consisting of 200 shares of
$100 par value common stock, was by amendment of its

articles and registration with your department, authorized
to issue and sell to the public, $500,000 par value 5 per cent

cumulative preferred stock. Thereafter and prior to 1946,
$300,000 par value of said preferred stock was sold. Due
to conditions now existing, the remaining $200,000 par
value which has not been issued, can readily be sold even
though bearing a dividend rate of 4 per cent. The corpo
ration proposes to leave the $300,000 of 5 per cent cumu

lative preferred stock outstanding and issue the remaining
$200,000 par value presently authorized with the same

rights and subject to the same qualification in all respects
as the $300,000 par value already issued with the excep
tion that the dividend rate on the preferred stock to be
issued will be reduced from 5 per cent to 4 per cent.

This gives rise to certain questions on which you desire
our opinion as follows:

1. Can the corporation lawfully provide for the issuance
of the remaining shares of preferred stock at a different

dividend rate but otherwise on the same basis as the pres
ently issued preferred stock, thus creating two different
types of preferred stock in the same issue?

2. Under the stated facts can the corporation legally

authorize a second issue of preferred stock at a different
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dividend rate but with the preferences, restrictions, quali
fications, voting rights and subject to redemption, all as
provided for the first issue of preferred stock?

In a letter supplementing your request for opinion, it

is said among other things: "It is the position of the de

partment that the corporation cannot legally amend its

articles to provide for two different classes of stock, dis

tinguished by different dividend rates, in the same issue

of preferred stock, or provide for a second issue of pre

ferred having rights and equities equal to the first issue
except as to dividend rates."

We agree with your position and are of the opinion that
both questions should be answered "No."

Our answer to your first question is based on an opinion
of this department appearing in XVIII Op. Atty. Gen. 398
dated July 12, 1929. This opinion states: (1) That in en
acting sec. 182.13 the legislature intended not only to pre

scribe the conditions under which preferred stock may be
issued, but to prescribe the only conditions therefor; (2)

that but two issues of preferred stock are permitted by
that section, namely, preferred stock original issue and pre
ferred stock second issue, and nothing more; (8) that said
section does not permit a division of an authorized issue

into subclasses. It was held in that opinion that because
sec. 182.18 did not permit it, articles of incorporation of
a corporation could not be amended to provide for an orig
inal issue of preferred stock in amount of $100,000, all
shares to be equal in all respects except that the dividend
rate of $50,000 of said amount was to be 51/2 Per cent cu
mulative and the other 7 per cent cumulative.

Counsel for the corporation urges that said opinion be
withdrawn or modified. This we decline to do. We are in

formed by the writer of the opinion that it was written
following a conference participated in by the attorney gen
eral's staff as it then existed and that it represented the
views of the entire group. Since that opinion was written
in 1929 our legislature has met in regular sessions eight

different times. The statute referred to is the same today
as it was in 1929 with the exception of certain changes
made in subsec. (3) by ch. 467, Laws 1945, which relate
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to matters other than those considered in said opinion.

The failure of the legislature to amend the statute in any

other respect so as to in any way change the law as stated
in said opinion may properly be considered as indicating

legislative approval of the opinion. Union F. H. S. Dist. v.

Union F. H. S. Dist, 216 Wis. 102 at 106.
We do not find any decision of the supreme court filed

since the time when said opinion was written which in

our judgment requires that the opinion be modified or with

drawn. Views expressed in Welch v. Land Development Co,,

246 Wis, 124 at 131, to the effect that a corporation in its
articles can provide for preferred stock in only the manner
and subject to the limitations contained in the statute, ap
pear to us to confirm some of the things said in the opinion.
The reason why it is claimed the opinion in XVIII Op.

Atty. Gen. 398 should be withdrawn or modified is that it
is asserted in effect that in construing sec. 182.13 the writer
of said opinion failed to recognize that all limiting language
in the statute allegedly being in derogation of the common
law, must be strictly construed. From what is said in such
opinion we do not think it possible to state whether such a
rule of construction was or was not applied by the writer
thereof in construing sec. 182.13. Even if it be assumed
he did not, that fact in our judgment furnishes no reason
why said opinion should be withdrawn or modified. We say
this because in our opinion sec. 182.13 is not, insofar as
the corporation is concerned, in derogation of the common
law in the sense that it takes away rights which the corpo
ration had at common law. The fact is that it grants it

rights which did not exist at common law.
The articles of incorporation of the corporation here in

volved originally pi'ovided that the capital stock of the
corporation should be $20,000 consisting of 200 shares of
$100 par value. Hence, under established principles of law,
said corporation could not, in absence of statute, subse
quently issue any preferred stock without first obtaining
consent of the owners of all the stock thus outstanding.
This is based on the proposition that the relationship be
tween a stockholder and the corporation is contractual and

that his rights cannot be impaired by a subsequent issue
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of preferred stock in absence of a statute permitting it or
some provision already in the articles of incorporation. See
14 C. J. 411-413; 18 C. J. S. 650-652. The effect of sec.
182.13 is of course to permit a corporation to issue pre
ferred stock even if not originally provided for in its ar
ticles as originally filed and, also, to make other changes
with respect thereto without the necessity of obtaining the
consent of all the stockholders as was the case prior to the
enactment of the statute.* It seems very clear to us that
a statute which does this cannot be said to be in derogation
of the common law so far as the corporation is concerned.
Rather, it grants the corporation rights it did not have
before.

The statute does take away rights which those who were
stockholders at the time it was proposed to issue preferred
stock, had at common law, and so far as they are concerned
the statute could in this respect properly be said to be in
derogation of common law and subject to strict construc
tion. We think that this is what the court meant when it

said in Johnson v. Bradley Knitting Co., 228 Wis. 566, at
577: "While our statutes quoted are in "derogation of the
common law, and must therefore be strictly construed, their
provisions are unambiguous." This means the statute
should receive a strict construction so as not to change the
rule which would be applied before the enactment of the
statute except insofar as the statute plainly so provides. In
the instant case this does not mean that the right to issue
preferred stock exists unless a limitation appears in the
statute. Rather it means that the statute (sec. 182.13)
should be strictly construed against the right to issue pre
ferred stock and thus preserve the rights of existing stock
holders except so far as clearly modified by statute, and
instead of requiring any modification or withdrawal of the
previous opinion, in our judgment tends to support it.
The first question has been answered on the assumption

that the proposed issue of $200,000 par value 4 per cent
cumulative preferred stock would have the effect of creat-

* As originally enacted the statute authorizing a corporation to
issue preferred stock required consent of all stocWiolders. R. S. 1898,
sec. 1759a. Later this was changed so as to require a three-fourths
vote of stockholders. Ch. 533, Laws 1913.
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ing two different types of preferred stock in the same is
sue. We think it is questionable whether said assumption
is correct. We feel there is much to be said for the view

that there would in fact be created a second issue of pre
ferred stock.

We believe the second question should also be answered
in the negative because in our opinion any attempt to issue
a second issue of preferred stock which would in every way
be on the same plane as the first issue, but with a different
dividend rate, would be contrary to the provisions of sec.
182.13 (4), Stats., which reads as follows:

"The articles may be amended by a three-fourths vote
of the common stock to provide for a second issue of pre
ferred stock, subject to all the rights and equities of the
first issue of preferred stock, and the certificates of such
second issue shall have plainly printed across the face the
words 'Preferred Stock, Second Issue,' and shall recite all
the terms, restrictions and regulations provided in the ar
ticles in relation to such second issue of preferred stock."

The language of the foregoing subsection is clear and

unambiguous. We do not think that sec. 182.13 (3) can
be construed to authorize such a second issue of preferred

stock by amendment of the articles of incorporation. To
so hold would permit the corporation to amend its aificles
and provide for an issue of preferred stock contrary to

the provisions of sec. 182.13 (4). We do not think the stat
ute, (sec. 182.13 (3)) should receive such a construction.

See Welch v. Land Development Co., 246 Wis. 124 at 131.
WET
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Banks and Banking—Loans—Sec. 221.29 (3), Stats., con
strued to mean that discounting of bills of exchange drawn
in good faith against actually existing values and the dis

counting of commercial or business paper actually owned
by the person negotiating the same, shall not be considered
as money borrowed by the person negotiating the same.
Sec. 221.29 (1) and (2), Stats. The amount of such paper
so discounted or sold must, however, be included in deters
mining whether the liability of the person primarily liable
thereon exceeds the maximum limit permitted by sec.

221.29.

July 25, 1946.

Banking Department,

Attention James B. Mulva, Chairman.

You submit for our opinion a question which arises un
der the provisions of sec. 221.29, Stats., which places a
limit upon the amount in which a person may become liable

to a state bank. You ask us to assume the following facts:
A is the owner of certain commercial paper upon which B

is primarily liable. C is likewise the owner of certain com
mercial paper upon which B is primarily liable. Both A

and C discount said paper with bank X. By virtue of pro
visions of sec. 221.2'9 (8) which concededly apply with re
spect to paper held by A and C, their respective liability

to bank X is not in excess of that provided by sec. 221.29.
However, by reason of said transactions, B is now primarily

liable to bank X in an amount which concededly exceeds the
limits set up by sec. 221.29 (1), Stats., unless such liabil
ity cannot be considered in determining whether its liabil
ity to the bank exceeds the maximum amount permitted un
der that subsection because of the provisions of sec. 221.29
(3). The question on which you wish our opinion is whether
such liability may be considered for such pui*pose in view
of the language of subsection (3).
In our opinion, your question should be answered "Yes."

Subsection (1) of sec. 221J29, Stats., reads in part as
follows:

"The total liabilities of any person or partnership, in
cluding the liabilities of the several partners except special
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partners, or corporation, other than a municipal corpora
tion, to any bank for money borrowed shall at no time ex
ceed 20 per cent of the capital stock and surplus or 15 per
cent of the capital and surplus of such bank with the ex
ceptions stated in this subsection." (Note: Following are
certain exceptions not here applicable.)

Subsection (3) reads as follows:

"The discounting of bills of exchange drawn in good faith
against actually existing values and the discounting of com
mercial or business paper actually owned by the person
negotiating the same shall not be considered as money bor
rowed within the meaning of subsections (1) and (2) of
this section."

The dominant rule to be followed in construing a statute
is to discover and give eifect to the legislative purpose. Mc
Carthy V. Steinkellner, 223 Wis. 605.
From its context it is evident that the basic purpose of

sec. 221.29, Stats., is to impose a limit on the amount in
which a person can become obligated or liable to a state
bank so that if such person becomes unable to pay his ob
ligations or liabilities to the bank, the resulting loss will
not have as severe an effect on the bank as it would if the

obligations or liabilities were larger. To use an old saying,
this section is designed to prevent the bank from putting
all its eggs in one basket.
The context of subsection (3) makes it plain that the

legislature recognized the same danger did not exist where
a person owning commercial paper sells or discounts it
with a bank, for the reason that the maker or drawer of
such instrument is the one primarily liable thereon and the
person discounting it is as a general proposition second
arily liable as an indorser. For that reason we think it
clear that the legislature intended that in adding up the li
abilities of any one person to a bank to see whether they
exceed that permitted by sec. 221.29, the amount repre
sented by bills of exchange or commercial paper meeting
the requirements of that subsection discounted by such per
son in all cases where such person is not primarily liable
thereon, should not be counted. This is the extent to which
we believe subsection (3) goes. It should, in our opinion,
be construed as meaning that the discounting of bills of
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exchange drawn in good faith against actually existing
values and the discounting of commercial or business paper
actually owned by the person negotiating the same shall
not be considered as money borrowed by the person dis
counting the same within the meaning of sec. 221.29 (-1)
and (2), Stats. This, of course, assumes that such paper
is not the primary liability of the person discounting or
selling the same, and if through some unusual transaction
such person is or becomes primarily liable thereon, a differ
ent situation would exist.

As applied to the facts you have given us, this means
that the commercial paper discounted by A and C with
bank X need not be considered in determining whether the
aggregate several liability of A and 0 to the bank exceeds
the maximum permitted by sec. 221.29. However, B is pri
marily liable on said paper and sec. 221.29 (1), Stats., re
quires that the total amount discounted by A and C be in
cluded in determining whether the aggi'egate liability of B
exceeds the maximum limit allowed by said statute. If it
does, the bank is prohibited from discounting or purchas
ing any more commercial paper on which B is primarily
liable, even though the aggregate liability of the person
seeking to discount or sell the same does not exceed that

permitted by sec. 221.29. The bank, of course, would also
be prohibited from entering into any transaction with B
whereby his primary liability to the bank is increased in
any amount.

WET
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Counties—Approv'^'idtions and Expenditures—Salaries
and Wages—A county board has authority to raise the
salary of the county superintendent of schools during his
term of office pursuant to sec. 59.15 (1) (c), Stats., for the
duration of the war and for 6 months thereafter.

A county board does not have authority to provide a po
lice radio for a state conservation warden.

A county board may not transfer surplus money from
the general fund to another fund or appropriate it for a
different purpose without a two-thirds vote.

July 26, 1946.

ANDREW P. Cotter,

District Attorney,
Montello, Wisconsin.

You have asked several questions relating to the authority
of a county board:

1. Does the county board have authority to increase the
salary of the county superintendent of schools during his
term of office?

Your question is concerned primarily with whether
such an increase of salary is precluded by sec. 59.15 (1).
You have pointed out the discussion in XXXII Op. Atty Gen.
387, relating to the amendment offered to sec. 39.01 (3) in
the 1943 legislature, specifically authoi'izing the increase of
the salary of the county superintendent during his term of
office. Such amendment was enacted but withdrawn by joint
resolution before it was approved by the governor. The en
actment of the amendment by the legislature, you point out,
indicates the fact that that body apparently did not regard
it as possible for the salary of the county superintendent
to be increased during his term under existing statutes
without further authorization. You have not, however, re

ferred to the part of the discussion in XXXII Op. Atty.
Gen. 387, 390, immediately following the summary of the
legislative action relating to amendment of sec. 39.01. It
is there stated that the reasons for the recall of the pro
posed amendment after its enactment were obvious, one
reason being the enactment of ch. 94, Laws 1943, which
contained a general authorization for the increase of sal-
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aries of county officers during their terms of office. It was

pointed out that the general authorization included the

county superintendent and obviated the necessity of amend
ing sec. 39.01 (3). While ch. 94 of the Laws of 1943 was

effective only until January 1, 1945, the authorization

therein contained has been extended by chs. 37 and 559 of

the Laws of 1945, creating sec. 59.15 (1) (c) of the stat

utes, to be effective for the duration of the war and 6.

months thereafter.

A discussion of the meaning and applicability of sees.
59.15 (1) and 39.01 (3) is not essential to the answer of
your question at the present time for the reason that what

ever prohibition may be imposed by either provision is
overridden by sec. 59.15 (1) (c) until 6 months after the

war is officially declared terminated.
2. Does the county board have authority to provide a

police radio for the state conservation warden working in
Marquette county?
As you have pointed out, the existence of any authority

in the county board depends upon authorization in a stat

ute, either express or by necessary implication, since it is

well settled that counties have no inherent authority. See
Dodge County v. Kaisei\ (1943) 243 Wis. 551, 11 N. W.
2d 348 and cases therein cited.

Sec. 59.07 (5) authorizes county boards to direct the
raising of money "to defray the county charges and ex
penses and all necessary charges incident to or arising from
the execution of their lawful authority." (Emphasis sup

plied) Express authorization to raise money for certain
purposes impliedly negates the existence of authority to

raise money for other purposes.
Conservation wardens (excepting county conservation

wardens with whom your question is not concerned) are
state employes. They are appointed by the conservation
commission, are subject to state civil service regulations
(sec. 23.10 (1), Stats.), are paid by the state, are required

to make full and complete reports of their transactions as
conservation wardens to the state, and are at all times sub

ject to control and direction of the conservation commis
sion in the performance of their duties (sec. 23.10). The
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county board has no control over the state conservation

wardens so as to enable it to enforce regulations relating

to the protection and use of such equipment as might be

furnished by the county. We find no statute authorizing
the county board to provide equipment for such officers or
employes of other branches of government as the state

conservation warden. It is contemplated under the statutes

that each governmental branch shall finance such functions

and only such functions as are allocated to it unless legis
lative provision is made to the contrary.

This opinion has no bearing upon whether a county board
has implied authority to supply such equipment as a radio

for county officers and employes such as sheriffs and county

conservation wardens.

3. Is a two-thirds vote of the county board necessary to
transfer money from the general fund to another one, or
to appropriate money from the general fund for any law
ful purpose, the general fund being not a part of the bud
get but a surplus?
As you have pointed out, the opinion was given in XXXIV

Op. Atty. Gen. 345 that county boards do not have author
ity to tax for the purpose of accumulating surpluses, and

that a surplus remaining in the treasury at the end of the
year should be applied toward the following year's budget.
In that opinion it was recognized, however, that there

may be some excess moneys in a budget because of the in
ability to predict to the penny the exact amount needed
for the following year's expenditures. Such surpluses are
not illegal, and it probably is a question of fact in each case
whether the actual excess funds are the result of illegal

attempts to create surpluses or are the result of a natural
difference between estimates and necessary expenditures.
In either event, excess funds could not be transferred

from one fund to another or the purpose of their appro
priation changed, without the two-thirds vote specified in
sec. 65.90 (5). Where constitutional or statutory restric
tions are placed upon the expenditure of public funds, those
restrictions cannot be evaded even with respect to moneys

which may have come into the treasury illegally in the
first instance. That was the situation involved in State ex
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rel. Bell v. Harskaw, (1890) 76 Wis. 230. It was there held

that the constitutional provision to the effect that no money
should be paid out of the treasury except in pursuance of
an appropriation by law was applicable "regardless of

whether * * * the amount named is rightfully or wrong

fully in the hands of the state treasurer."
There is the possibility that if the excess is an illegal

one resulting from a county board's attempt to build up a

surplus, an interested taxpayer might be able to prevent
the application of such surplus for any purpose but towards
reduction of the following year's taxes. We will not at

tempt to prognosticate the outcome of such a suit. It does
appear to us, however, that a surplus in one fund could not
be devoted toward a different purpose than, specified in the

budget for the current year with less than the two-thirds
vote specified in sec. 65.90 (5).
BL

JAN

Airports—Register of Deeds—Under sec. 114.135 (2),

Stats., register of deeds is required to accept documents
for filing without charge and sec. 59.57 (6a) does not en

title him to charge fee of fifty cents.

July 27, 1946.

John D. Kaiser,

Assistant Distiict Attorney,
Eau Claire, Wisconsin.

We have your request for an opinion in regard to sec.
114.135 (2), Wisconsin statutes. Your question is whether
the register of deeds in your county is entitled to make any
charge for filing documents in his office pursuant to the
foregoing subsection.

Sec. 114.135 (2) provides in part as follows:

"In case of any airport landing field or landing and take
off strip owned by any city, village, town or county or any
union of them, the commission or other body in charge of
the operation and control of said airport, landing field or
landing and take-off strip may prepare and file without
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charge with the register of deeds plans and specifications
showing the protection privileges sought as described in
subsection (1). * "= *"

You also call our attention to sec. 59.57 (6a) which pro
vides that the register of deeds may charge a fee of fifty
cents for filing any instrument where no specific fee is pro
vided. This latter section is not applicable since sec. 114.135
(2) specifically provides that there shall be no fee for filing
documents thereunder.

Sec. 59.57 is general in its application. Sec. 114.135 (2)
is a specific provision subsequently made. Where statutes
conflict in terms, ordinarily the later prevails over the
earlier and the specific over the general. Jones v. Broad-
wwy Roller Rink Co., (1908) 136 Wis. 595, 599, 118 N. W.
170, 19 L. R. A. (N. S.) 907; 50 Am. Jur. 562, § 561.
That the legislature was not unmindful of the provisions

of ch. 59 when it enacted sec. 114.135 in 1943, is indicated
in the introductory paragraph of sec. 114.135 where ref
erence is made to sec. 59.97 of the statutes.

It is our conclusion that the register of deeds is required
to file, without charge, documents presented under sec.
114.135 (2), Stats.
ES

Intoxicating Liquws—Licenses and Permits—Under sec.
176.05 (21) (a) a village incorporated out of the entire
territory formerly comprising a town, is not entitled to is
sue the same number of licenses formerly issued by the
town, but is limited to one Class "B" liquor license for
each 500 inhabitants or fraction thereof.

July 27, 1946.

Ronald F. North,

District Attorney,
Chippewa Falls, Wisconsin.

We have your recent request for an opinion involving
sec. 176.05 (21) (a) governing limitation of liquor licenses.
The facts confronting you are hs follows: A town in your
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county is entitled to more than one liquor license for each
500 of its inhabitants because it held an excess number

when the statute became elfective. This town now contem

plates incorporating as a village and will take in all of
the territory of the town.

You have expressed the view that since the newly in
corporated village was not "such village" when the law
took effect in 1939, it cannot obtain more than one license

for each 500 inhabitants or fraction thereof. We concur

with your opinion.

The statute provides that the governing bodies of munic

ipalities shall issue no more than one retail Class "B"

liquor license for each 500 inhabitants or fraction thereof
"except that if a greater number of such licenses have been
granted, issued, or in force, in such toxvn, village or city, at

the time of the taking effect of this subsection, than would
be permissible under said limitation, such town board, vil
lage board or common council may grant and issue such
licenses equal in number to those granted, issued, and in
force on the taking effect of this subsection * *

It is very clear that it was the intention of the legislature
to limit liquor licenses to one for each 500 inhabitants. The
limitation was based upon the governmental unit whether

it was the town, village, or city. The statute does not deal
with geographical territory. It makes no difference that the
territory of the two governmental units is exactly the same.
State ex rel. Martin v. Barrett, (1946) 248 Wis. 621, 628,
22 N. W. 2d 663; Appeal of Spankard, (1940) 138 Pa.
Super. 251, 10 A. (2) 899; Appeal of Fraternal Order of
Orioles, Chester Nest No. 158, 31 Del. Co. 78, 83 (Pa.)

(1942).

The statute lays down a general rule to govern license
limitation. Any deviation from that rule must fall squarely
within the exception created by the same statute. Such
exceptions are limited to towns, villages or cities which had
issued licenses in 1939 when the law went into elfect. Since

the village in question was not in existence in 1939 it ob
viously had issued no licenses at the time the law went into
effect and therefore cannot possibly fall within the ex
ception.
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In a very recent case, State ex rel. Martin v. Barrett,
supra, the court said (p. 628):

"The language of sec. 176.05 (21) Stats., is clear and
unambiguous, and we have no difficulty in determining the
intention of the legislature in enacting it. The purpose of
the statute was to limit the number of licenses of the type
in question to one for every five hundred persons where
the licenses in effect at the time of passage of the act did
not exceed that number, and to limit it to the number then
in effect in communities at the time of the passage of the
law where the licenses in effect exceed one for every five
hundred of population. Thus the maximum number of li
censes that can be issued in any community was established
by the legislature."

The language used by the court emphasizes that the pur
pose of the statute was to limit the number of licenses to
one for every 500 inhabitants, except where an excess num
ber were in effect at the time the limitation law was passed.

It is our conclusion that where an entire town is incor

porated as a village, the newly created village is limited
to one Class "B" liquor license for each 500 inhabitants.
ES

Counties—Insurance—Under sec. 59.07 (23), Stats.,

county board may provide insurance for only one county
owned motor vehicle and need not carry insurance for all

county owned vehicles.

July 30, 1946.

J. C. Raineri,

District Attorney,
Hurley, Wisconsin.

We have your request for an opinion in regard to sec.
59.07 (23), Wis. Stats., which provides as follows:

"General powers of board. The county board of each
county is empowered at any legal meeting to:

«'* * *

"(23) Provide by ordinance that the county shall carry
public liability and property damage insurance, either in
commercial companies or by self-insurance created by
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setting up an annual fund for such purpose, covering with
out exclusion because of enumeration, motor vehicles, mal
feasance of professional employes, maintenance and oper
ation of county highways, county parks, parkways, or air
ports, and any other county activities involving possibility
of damage to the general public."

You state that the Iron county board has decided to fur
nish the next sheriff with an automobile and the question
is whether it will be necessary for the county board to pro
vide for all types of insurance enumerated in subsec. (23)
if they take out insurance on the sheriff's car.
You also inquire whether it would be necessary to carry

insurance for other county owned motor vehicles simply
because the county took out insurance on the sheriff's car.

These questions arise because of the language of the statute
italicized and quoted above.

It is a well established rule of law that in the absence

of a statute, a county is not liable for the negligence of its
employes in carrying on governmental activities. The ob
vious purpose of the statute before us is to protect the
general public from damages for which the county would
not otherwise be liable. The individual county employe is,
of course, always liable for his own negligence. This would

be of small comfort to an injured person in cases where
the employe was an impecunious individual. The statute

before us does not impose liability upon the county. It
merely authorizes the county board to carry public liability
and property damage insurance. You will note that it is
necessary for the county to provide specially by ordinance
for this coverage.

The statute authorizes two methods by which insurance
may be carried: (a) In commercial companies, and (b)
by setting up an annual fund. We assume that where the
insurance is carried through a commercial company the
policy will contain provisions waiving any defense of gov
ernmental immunity. On the other hand, where an annual
fund is established by the county, the damages payable
would be limited by the balance in the fund.

The provisions for counties carrying liability insurance
differ from those governing cities. Sec. 66.095 establishes
liability on the part of the city for the negligent' operation
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of motor vehicles owned and operated by it. A city has no

choice or discretion in the matter.

The statute before us, sec. 59.07 (23), gives the county
broad discretion in regard to carrying public liability and
property damage insurance. It is our opinion that the stat
ute was not intended to compel the county to carry all of
the types of insurance enumerated merely because one of
the risks was insured. In other words, the insurance so
carried for one risk would not make it necessary for the
county to insure all other risks enumerated in the statute.
The intention clearly was to give the county board broad
authority to insure various risks and that the board was
not to be limited by the enumerations in the statute. In
short, other risks were not to be excluded simply because
the statute did not enumerate them. The county board may
insure any or all of the enumerated risks and any other
risk arising out of the county's activities but not specifically
enumerated in the statute.

Since the county may choose any or all of the risks,
we can see no reason why the county should be prevented
from insuring only one county owned motor vehicle to the
exclusion of others. Your county board may have consid
ered that there was more risk involved in the operation

of the sheriff's car than in the operation of a county high
way truck and consequently insured the former and not the
latter. Since the authority conferred is discretionary it is
not necessary that the county board exercise all of the
authority given.

It is our conclusion that under sec. 59.07 (23) your
county board may carry insurance for the sheriff's car only,
and need not insure all other county owned vehicles nor all
the other risks enumerated in this section.

ES
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Taxation—Personal Property—Tax Returns—Farm
Products—So long as articles and commodities remain in
the form of direct produce of agricultural, horticultural,
dairying, livestock raising, poultry raising and bee raising
pursuits, they are "farm products" under sec. 93.01 (10),
Stats., and are not required to be included in tax returns
under sec. 70.35, Stats., regardless of whose possession they
are in.

August 1, 1946.
A. E. Wegner,

Commissioner of Taxation,
Wisconsin Department of Taxation.

You have requested an opinion as to the eifect of the
limitation in subsec. (8) of sec. 70.35, Stats. 1945, specify
ing that the provisions of sec. 70.35 Stats, "shall not be ap
plicable to farm products as defined by section 93.01 (10)",
which in turn defines "farm products" as including "all
products of agriculture, horticulture, dairying, live stock,
poultry and bee raising." You specifically ask whether farm
products lose their character as such after they are proc
essed in any manner or their form changed, and whether
they remain in the category indefinitely regardless of who
has them if their form has not been changed or lose that
character after they are marketed by the farmer or an as
sociation representing him. As examples of the situations
giving rise to your concern mention is made of: Eggs in
warehouses, grocery stores or distribution outlets; milk held
by dairy companies; meat in warehouses, stores, etc.; live
animals at packing plants; tobacco, fruits, etc. in ware
houses, stores and other distribution outlets.
This definition of "farm products" in sec. 93.01 (10),

Stats., is not too clear and we find no cases that are of as
sistance. Applying the rule of ejusdem generis we inter
pret the language as meaning those "articles and commodi
ties" (for sec. 93.01 (8), Stats., so defines the word "prod
ucts" as used in that chapter) which are produced by the
carrying on of agriculture, horticulture, dairying, livestock
raising, poultry raising and bee raising.
Our attention is directed to the provision in subsec. (6)

of sec. 70.35 that the return of personal property for tax
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purposes which the assessor may require thereunder shall
not be demanded of "any farmer." We further note that
the same subsection says it shall likewise not be demanded
"from any person, firm or corporation whose personal prop
erty is not used for the production of income in industry,
trade, commerce or professional practice." The intent we
gather from the composite of these prdvisions is to provide
for reports for tax assessment purposes of all personal prop
erty that is used in carrying on of industry, trades, com
merce or professions except that which is the produce from
the carrying on of agricultural, horticultural and dairy
ing pursuits and the keeping and raising of livestock, poul
try and bees.

This exclusion of "farm products" is in the nature of an
exemption to which the usual rule of strict construction
against coming within it would apply. However, sec. 70.86,
Stats., imposes the penalty of a forfeiture of $10 for every
$100 or major fraction thereof of property withheld from
taxation as the result of intentionally making a false state
ment in or omitting property from such a return when re
quired, with intent to avoid taxes thereon. In view of this
penalty the statutory language should be so interpreted as
to give it as much certainty as possible and yet at the same
time carry out what appears to be its objective of facil
itating more complete assessment of personal property of
those engaged in industry, trade, commerce and professions.

Therefore it is our opinion that this statute does not re
quire the inclusion of articles and commodities which are
directly produced by agricultural, horticultural, dairying,
livestock raising, poultry raising and bee raising opera
tions in the returns of personal property provided for
therein. Such in our view is the intended scope of the defi
nition of "farm products" in sec. 93.01 (10), Stats., as in
corporated in sec. 70.35, Stats. Such articles and commodi
ties, so long as they remain in the natural or raw state in
which they issue from such pursuits as the products thereof,
retain that character regardless of in whose possession they
are. But, after they have been processed, added to or
changed in form from the natural or raw state in which
produced by such farming pursuits, no longer are they
within that category but are manufactured products. Ac-
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cordingly in the examples you set out the items would still
be farm products and not subject to inclusion in return of
property under sec. 70.35 Stats.
HHP

Taxation—Banks and Banking—Amendment of sec.

70.40, Stats., by ch. 267, Laws 1935, made no change in
respect to the taxation of bank safety deposit boxes, vaults,
vault doors, safes, counters, cages, grillwork, burglar alarm
systems and similar items. If under the law of fixtures they
are part of the realty they are included in the assessment
thereof, and it is only when they are not that sec. 70.40,
Stats., exempts them.

August 2, 1946.

Wisconsin Department op Taxation.

An opinion has been requested as to the proper inter
pretation of the provisions of sec. 70.40 Stats., which are:

"70.40 Exemptions, banks, trust companies. The taxa
tion of the income of state banks, national banks and trust
companies shall be in lieu of all taxes upon the capital,
surplus, property and assets of such banks, except that no
real estate owned by any such bank or trust company or
constituting the whole or any part of its capital, surplus
or assets shall be exempt from taxation; and excepting
further that no tangible personal property owned by any
such bank or company shall be exempt from taxation unless
such personal property be furniture, fixtures and equip
ment used in the banking offices of such bank or trust
company.'*

The last part of this section as italicized above came into
the statute by ch. 267, Laws 1935. Prior thereto this sec
tion, since its enactment by ch. 302, Laws 1905, had pro
vided that the taxation of the shares of stock of banks, or
as amended by ch. 396, sec. 2, Laws 1927, taxation of their
income, was in lieu of all taxes on capital, surplus, property
and assets thereof, and also contained the same language
(excepting minor change not material to the instant ques
tion) in present sec. 70.40 that no real estate owned thereby
shall be exempt, Thus, prior to this amendment in 1935,
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all personal property, both tangible and intangible, of a
bank was exempt but its real property was not. If safety
deposit boxes, vaults, vault doors, safes, counters, cages,
grillwork, burglar alarm systems, and other items of tan
gible character were so installed, attached or used as to be
a part of the real estate under the rules of law relating to
fixtures as laid down in the numerous court decisions on
the subject, of which the case of State ex reL Gisholt Ma
chine Co. V. Norsman, (1919) 168 Wis. 442, 169 N. W. 429,
to which you make reference, is one, they would be included
as part of the real estate in the assessment thereof, but if
not, would constitute personal property and come within
the general exemption of banking property and assets. No
clear cut guide or rule of thumb can be set out for deter
mining whether such items are a part of the real estate or
not as in each instance it depends upon the facts and there
are several factors that bear on the result.

The amendment in 1935 did not make any change in this
regard but left the handling of such items in exactly the
same status as prior thereto. All it did was to cut down
the all inclusive exemption of bank personal property so as
to make taxable all tangible personal property which is not
of a kind that falls within the words "furniture, fixtures
and equipment used in the banking offices." As we see it
this amendment made no change as regards the taxation
of items of the type mentioned and they are to continue
to be handled in the same way they were prior thereto.
In the first place for items of the type you mention to

be within the terms of this now restricted exemption ac
corded bank tangible property they must be personal prop
erty, which means that upon application of the law of fix
tures as above referred to they are not a part of the realty
for they cannot be both a part of the real estate and per
sonal property at the same time. If the facts respecting
such items are such that they are not part of the realty
then they would come within the words "furniture, fix
tures and equipment" and be exempt.

Obviously, as you state, items such as typewriters, add
ing machines, posting machines, coin changers, dictating
equipment, chairs, stoves, tables, desks, files, cabinets, port
able fans, small safes on wheels and others of like charac-
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ter, being moveable and in no way deemed attached to or
a part of the real estate, are personal property and come
within the words "furniture, fixtures and equipment" so
as to be within the presently restricted exemption in sec.
70.40 Stats.

HHP

Automobiles and Motor Vehicles—Registration—Manu

facturer may not operate motor vehicles upon highways to
transport materials, etc., to and from its plants under man
ufacturer's license plates under sec. 85.02 (6), Stats., even
though experimental vehicles and some testing thereof is
involved.

August 3, 1946.

Motor Vehicle Department.

The Nash-Kelvinator Corporation, a manufacturer of
automobiles and motor trucks, owns and has at its Kenosha
plant several automobiles and motor trucks of competitive
makes which it has acquired for the purpose of subjecting
them to the tests and other experimentation it must resort
to in order to keep up to date in the field of motor vehicle
engineering. These vehicles are given severe tests and then
disassembled from time to time in order to observe wear or
defects, and then reassembled and given further tests. Such
testing is done by operating them on the highways and on
their 200-acre proving ground and in exactly the same
manner as Nash vehicles of their own manufacture are
tested. In some instances they are driven to destruction
as to parts.
However, it appears these same vehicles are operated

and used on the highways for ordinary business purposes
in connection with their plants at Milwaukee and Kenosha.
For instance they are used to transport and carry loads of
parts, etc., to and from and between these plants, thereby
performing a part of the usual and regular commercial
trucking operations involved in and necessary to and a part
of the operations of such manufacturing plants. It is
claimed that when doing such trucking they are being op-
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erated for testing, as this furnishes a check on the mile
age, oil and gasoline consumption, and wear under actual

loaded road operations, and therefore it is proper to so op
erate them on the highways under manufacturers' license
plates issued under sec. 85.02 (6), Stats., because they are
then being "used for trial tests by manufacturers."

Sec. 85.01, Stats., the general section applicable to all
motor vehicle registrations, so far as here material, pro
vides :

"85.01 Auto registration. (1) Required; manner of en
forcement. No automobile, motor truck, motor delivery
wagon, bus, motor cycle or other similar motor vehicle or
trailer or semitrailer used in connection therewith, shall be
operated upon any highway unless the same shall have been
registered in the office of the motor vehicle department, and
the registration fee paid. * * *"

The pertinent portions of sec. 85.02, Stats., are:

"85.02 Registration by manufacturers and dealers.

"(6) Plates. Number plates shall be furnished by the
motor vehicle department at $25 for the first set of 2 plates
and $1 for each additional set to manufacturers, distrib
utors and dealers whose vehicles are registered in accord
ance with the provisions of this section. Such plates shall
have upon them the registration number assigned to the
registered manufacturer, distributor or dealer but with a
different symbol upon each set of number plates as a special
distinguishing mark and such plates shall be used in lieu
of regular plates for private or business purposes only on
those vehicles actually offered for sale by dealers, distrib
utors or manufacturers or on vehicles while in transit from
the factory to a dealer or distributor or while being used
for tidal tests by manufacturers."

The question is whether, when the vehicles involved are
so being operated in transporting parts, etc., they are being
used for trial tests so as to come within the exemption ac
corded by sec. 85.02 (6), Stats., to vehicles "while being
used for trial tests by manufacturers." It is our under
standing that the use of such vehicles in doing the com
pany's ordinary and necessary transportation work is not
just occasional and the exception, but is of such moment
that if not so done it would necessitate the use of more
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trucking facilities than are now devoted thereto. In other
words such use is regular and in substantial amount.
The provision of sec. 85.02 (6), Stats., relied upon is an

exemption statute and like those exempting from taxation
is to be strictly construed and applied against one claiming
thereunder. The rule is well established in taxation matters

that he who claims an exemption from tax must point to
some provision of the statute granting the same and then
bring himself clearly with its terms, any doubt being re
solved against him. This rule is equally applicable here,
as the foundation of it is that, taxation being the rule and
exemption the exception, if the legislature intends to grant
special privilege of escape from an imposition it will do so
in clear and unequivocal language, and one who claims the
benefits thereof must show beyond doubt that he is within
the intent of the legislature in granting such escape by
bringing himself clearly within its terms. Armory Realty
Co. V. Olsen, (1933) 210 Wis. 281, 246 N. W. 513; Ritchie
V. City of Green Bay, (1934) 215 Wis. 433, 254 N. W. 113.

It is apparent that when these trucks are operating on
the highways loaded with materials, parts, etc., and carry
ing them to and from or between the manufacturing plants,
the dominant purpose and use thus being made of them is
the transportation of such property and not that of oper
ating them in a trial test. The purpose of the operation at
that time is to get the materials, parts, etc., from one place
to another. Any testing or experimentation done in connec
tion therewith is only incidental to the main purpose.

Accordingly it is the dominant use that casts the char
acter of the operation for purposes of tax exemption. Ter
minal Warehouse Co. v. Milwaukee, (1931) 205 Wis. 607,
238 N. W. 513; Lincoln Fireproof Warehouse Co. v. Milwau
kee, (1932) 208 Wis. 70, 241 N. W. 623; Co/rdinal Publish
ing Co. V. Madison, (1932) 208 Wis. 517, 243 N. W. 325. In
the same way hospitals and similar institutions are not ac
corded an exemption status as charitable institutions even
though they do some charity where the preponderance of
their business is commercial in character. Rogers Memo
rial Sanitarium v. Summit, (1938) 228 Wis. 507, 279 N. W.
623; Prairie du Chien Sanitarium Co. v. Prairie du Chien,
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(1943) 242 Wis. 262, 7 N. W. (2d) 882; Riverview Hos
pital V. Tomahawk, (1943) 243 Wis. 581,11 N. W. (2d) 188.

Accordingly in our opinion the motor vehicles in question
may not be operated under manufacturers' plates while so
being operated on the highways in ordinary commercial
usage for transportation purposes, even though incidental
thereto some testing or experimental purposes may also
be served.

HHP

Counties—Board Chairman—Under sec. 59.05 (1), Stats.
1945, county board chairman is not required to counter
sign county orders unless required by county ordinance
to do so.

August 3, 1946.

A. W. Bayley, Director,
State Department of Public Welfare.

We have your recent request for an opinion in regard
to the necessity of the chairman of a county board counter
signing county orders.

Prior to 1943 it was necessary for the chairman of the
county board to countersign county orders unless otherwise

directed by ordinance of the county board. Sec. 59.05 (1),
Stats. 1941, provided in part that the chairman "* ♦ ♦
shall countersign all ordinances of the county board, * * *.
Unless otherwise directed by ordinance of the county board
he shall countersign all county orders." This section was
revised by ch. 371, Laws 1943. It now provides in part as
follows:

*'* * * When directed by ordinance of the county board
he shall countersign all county orders * *

This change in the statute undoubtedly makes it unneces
sary for a county board chairman to countersign orders un
less specifically directed to do so by county ordinance.
You have called our attention to an apparent conflict be

tween sees. 59.05 (1) and 59.20 (2) dealing with the du-
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ties of the county treasurer. The latter section provides in
part as follows:

"Pay out all moneys belonging to the county only on the
order of the county board, signed by the county clerk and
countersigned by the chairman, except when special provi
sion for the payment thereof is otherwise made by law
♦ ♦ ♦ "

We have italicized language in the above-quoted section to
emphasize that county orders need not be countersigned by
the chairman when special provision for payment is "other
wise made by law." Sec. 59.05 (1) now provides that the
county chairman need not countersign orders unless re
quired by ordinance so to do. This constitutes a special
provision "otherwise made by law," and, therefore, the
treasurer is authorized to pay out the money without the
chairman's signature. In our opinion there is no conflict
between the two sections.

It is our conclusion that under the provisions of sec.
59.05 (1), Stats., it is not necessary for the chairman of
the county board to countersign orders unless the county
board by ordinance has required him to do so.
ES

Peddlers and Transient Merchants—Lunch Wagon—One
who operates a lunch wagon in a trailer attached to his
automobile and who travels about from place to place is

not a peddler within the meaning of sees. 129.01 and 129.02,
Stats., nor is he a transient merchant within the meaning
of sec. 129.05 insofar as he confines himself to the opera

tion of a restaurant business.

August 5,1946.

James P. Cullen,
District Attorney,

Prairie du Chien, Wisconsin.

We have your request for an interpretation of sees.
129.01, 129.02 and 129.05, Stats., relating to peddlers and
transient merchants. In your county an ex-serviceman with
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a 60 per cent disability has a peddler's license under sec.
129.02 (2). He now wishes to sell, from a trailer attached
to his automobile, hamburger, "hot dog," and ice cream

sandwiches. He intends to travel to different places

throughout the county, but will never remain for periods
longer than 18 hours. Your question is whether he should
be classified as a peddler or a transient merchant.

It is our opinion that the person in question could not
be classified as a peddler. A peddler is one who sells at re
tail from place to place usually going from house to house
or from store to store carrying his goods and wares with
him. Deivitt v. State, 155 Wis. 249, 144 N. W. 253.

It is also doubtful whether this war veteran could be

classified as a transient merchant. The statute contains the

following definition:

129.05 (1) : "A transient merchant is one who en
gages in the sale of merchandise at any place in this state
temporarily, * * *"

A person selling prepared lunches is not selling merchan
dise. Restaurants are not generally classified as mercantile
establishments. Toxaway Hotel Co. v. Smathers, (1910)
216 U. S. 439, 30 S. Ct. 263, 54 L. ed. 558. In Daggett v.
Wolff, (Tex.) (1931) 44 S. W. (2) 1063, 1065, it was held
that meats, flour, and other ingredients used by a cafe pro
prietor to furnish meals to his trade, were not "merchan
dise" within the bulk sales law. If the veteran is selling
the ice cream sandwiches as an incident to serving lunches
or as part of such lunches, then this activity is part of his

restaurant business. In D. C. Gaff Co. v. First State Bank
of De Queen, (1927) 175 Ark. 158, 298 S. W. 884, it was
held that the operator of a restaurant was not a merchant,
even though he had a soda fountain and cigar counter in

connection with his cafe business. However, if the prin
cipal part of his business is selling ice cream and other
confections, such as soft drinks and candy, he might well
be classified as a merchant. 1912 Op. Atty. Gen. 719; XXII
Op. Atty. Gen. 714. For general definitions, see also. White
Mountain Fur Co. v. Town of Whitefield, (1914) 77 N. H.
840, 91 Atl. 870; In re Hudson River Electric Power Co.,
(1909) 173 Fed, 934; 40 C. J. 641.
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A restaurant proprietor is selling services when he pre
pares lunches and meals. The customer pays more than the
actual value of the ingredients and this extra charge is
for services in preparation of the food.

In XII Op. Atty. Gen. 363, this department held that
the operator of a dining hall at a fair was neither a peddler
nor a transient merchant. There is some language in that
opinion, however, which gives the impression that the oper
ator of a lunch wagon is a transient merchant. See pp.
364, 365. Since that language is inconsistent with other

conclusions reached in that opinion in regard to dining
halls, it must, to that extent, be disapproved.
In XXIV Op. Atty. Gen. 521, this department ruled that

cleaners and laundrymen are not included in the definition
of transient merchants, since they perform services rather

than sell merchandise.

Although in your request for opinion you did not raise
the point, we take this opportunity to call your attention
to ch. 160, Stats., governing restaurants and also sec. 97.26
relating to foods. We express no opinion as to the applica
tion of these sections to the case confronting you.

It is our conclusion that the disabled veteran is not a

peddler within the meaning of sees. 129.01 and 129.02 and
that insofar as the veteran is operating a restaurant bus
iness he is not a transient merchant as defined in sec.

129.05, Stats.

ES
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Public Records—State Board of Medical Examiners—
Board of medical examiners is not required to preserve ex
amination papers indefinitely. These do not constitute pub
lic records under sec. 18.01 (1) or sec. 327.18, Stats., and
together with routine correspondence may in the discretion
of the board be destroyed after the lapse of a reasonable
time, but no official records may be destroyed without leg
islative permission and this applies to such correspondence
as may under the circumstances partake of the nature of
an official record.

August 6, 1946.

DR. C. A. Dawson, Secretary,
State Board of Medical Examiners.

You have inquired how long your board is required to
keep examination papers and correspondence on file.

Section 18.01 (1), Stats., provides:

"Each and every officer of the state, or of any county,
town, city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and
preserve all property and things received from his predeces
sor or other persons and required by law to be filed, depos
ited, or kept in his office, or which are in the lawful posses
sion or control of himself or his deputies, or to the posses
sion or control of which he or they may be lawfully entitled,
as such officers."

Section 327.18 also relates to official records and reads:

"(1) AS EVIDENCE. Every official record, report or
certificate made by any public officer, pursuant to law, is
evidence of the facts which are therein stated and which
are required or permitted to be by such officer recorded,
reported or certified, except that the record by the county
clerk of license or certificate under section 147.02, 147.14,
147.23, 153.05 [Stats. 1941] or 154.04 shall not be evidence
on behalf of the licensee or cei*tificate holder without pro
duction of the license or certificate or competent evidence
from the board or body that issued the same.
"(2) COPIES AS EVIDENCE. A certified copy of any

written or printed matter preserved pursuant to law in any
public office or with any public officer in this state, or of
the United States, is admissible in evidence whenever and
wherever the original is admissible, and with like effect.
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"(3) COPIES, DUTY TO MAKE. Any such officer of
this state who, when tendered the legal fee therefor and
requested to furnish such certified copy, shall unreasonably
refuse to comply with such request, shall forfeit not less
than twenty nor more than one hundred dollars, one-half
to the person prosecuting therefor. \_Siiv^eme CouH Order,
effective Jan. 1,1037.y

In XXII Op. Atty. Gen. 419, 420, it was said:

"An examination of ch. 147, Stats., relating to duties and
powers of the Wisconsin state board of medical examiners,
does not reveal any provision to the effect that the exam
ination papers of applicants shall be preserved. Their pres
ervation, therefore, is a matter in the discretion and for
the convenience of the board itself. These examination pa
pers are not preserved 'pursuant to law and are not covered
by the provisions of sec. 327.18, above quoted."

After examination papers have been corrected and the
applicant has either been granted or denied a license no
useful purpose would be served by the indefinite preserva
tion of such papers. It might be,that an unsuccessful appli
cant would want to mandamus the board for a license on

the grounds that his papers were unfairly graded, in which
case the papers would be highly important as evidence, but
any such action would have to be brought within a reason
able time, since an application for mandamus may be denied
to a litigant who has negligently slept on his rights. 38
C. J. 831.

Routine correspondence would not constitute a public
record ordinarily, although there might be circumstances
which would make letters relevant to matters calling for
official action of the board. In State ex ret Dinneen v. Lar
son, 231 Wis. 207, it appeared that written complaints con
cerning a security company had been made to the public
service commission whose secretary gave the originals of
some of these letters to the company complained against.
The court said at page 214:

"While it is of course open to the defendant upon a trial
to show,—if such should be the fact,—that by the custom
and practice of the commission those letters were mere
fugitive papers, which were not required to be filed or kept,
but were subject to disposition at the pleasure of the secre
tary, the relevancy of the letters to matters which may
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legitimately concern the commission in its official activities
is evidence of sufficient substance upon a preliminary ex
amination to warrant a magistrate in concluding that they
constituted property and things required by law to be kept
by defendant. Consequently, in so far as the circumstances
stated above admitted of findings by the examining magis
trate that Dinneen wilfully caused those original letters to
be withdrawn from the commission's office and delivered
to B. E. Buckman & Company, or that he wilfully neglected
to perform his duty to keep them in that office, the magis
trate can be deemed to have had probable cause to believe
that sec. 18.01 (1), Stats., had been violated by Dinneen;
and that by reason thereof there was such official miscon
duct or malfeasance in office on his part as to constitute a
criminal olfense under sec. 348.29, Stats. * * *"

Thus in adopting a policy with reference to disposition
of old correspondence not constituting official records it

might be well to have board action authorizing the secre
tary to dispose of the same after the lapse of some reason
able period of time such as say, 6 years, inasmuch as this
is the usual period of limitation for the bringing of actions
in which such material might be likely to be pertinent.
We wish to make it clear, however, that nothing in the

nature of an official record may be summarily destroyed
by the secretary either with or without board approval.
Only an act of the legislature can authorize destruction of
such papers. XXI Op. Atty. Gen. 139, 142-143; 630. In the
index to the Wisconsin statutes, under the heading, "Pub
lic Recoi'ds—Destruction Permitted," you will find refer
ence to numerous statutes authorizing various state and lo
cal officials to destroy certain types of records after the
lapse of specified periods of time. The board of medical
examiners is not included in this list, and, under familiar
rules of statutory construction, it must be assumed that the
legislature by enumerating certain officers, has by implica
tion excluded others not specifically named.

It is true that some of these statutes specifically author
ize destruction of general correspondence after stated pe
riods of time and that other statutes do not mention cor

respondence specifically. However, under the general prin
ciples hereinbefore discussed and particularly in view of
the language used in the Dinneen case it would appear that

there are certain types of correspondence which may be
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considered in the nature of fugitive papers not required
to be kept or filed but by custom and practice are subject
to disposition at the pleasure of the secretary of a board or
commission, whereas there may be other letters relating
to matters which may concern a board or commission in
its official activities so as to partake of the nature of of
ficial records which must be preserved.
This may explain the fact that it was deemed necessary

or desirable in drafting some of the statutes relating to the
destruction of public records to so word the authorization
as to include correspondence and thus eliminate any trouble
some questions as to what correspondence constitutes an of
ficial record and what does not. Since you have no statu
tory authority on this matter it will be necessary in destroy
ing your old correspondence to keep in mind the distinction
discussed in the Dinneen case and preserve all correspond
ence which may under the circumstances constitute part
of a public record.
WHR

District Attorney—Department of Agriculture—District
attorney has a duty under sec. 59.47 (1), Stats., to com

mence and prosecute a forfeiture action under sec. 93.21 (3)
at the request of an agent of the state department of ag
riculture, if he has sufficient evidence to establish a vioja-
tion. Sec. 93.22 (1) and (2) are permissive only and do

not require all such actions to be prosecuted by the depart
ment's attorney or a special prosecutor.

August 6, 1946.

James L. McMonigal,

Distnct Attoimey,

Berlin, Wisconsin.

You state that you have been requested by the investi
gator of the state department of agriculture to commence
a civil action for a forfeiture for violation of sec. 24.07 of

order No. 110 of livestock sanitation regulations. The pen
alty is provided under sec. 93.21 (3), Stats., which pro-
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vides that "any person * * * who wilfully violates or re
fuses, neglects or fails to obey any order or regulation made
under the provisions of this chapter, shall forfeit for each
such offense not to exceed $200."
You inquire whether it is your duty as district attorney

to commence a civil action for a forfeiture under the cir

cumstances.

Sec. 93.22 (1) and (2) provides as follows:

"(1) In cases arising under the provisions of chapters
93 to 100, the department may be represented by its at
torney. It shall be the duty of county agricultural agents,
upon request of the department, to assist in carrying out
the provisions of chapters 94 and 95.
"(2) The department may, with the approval of the gov

ernor, appoint special counsel to prosecute or assist in the
prosecution of any case arising under the provisions of
chapters 93 to 100. The cost of such special counsel shall
be charged to the appropriation for the state department
of agriculture."

Both of these subsections are permissive only and have
never been construed by the department as requiring that
such actions be brought by its attorney or by a special pros
ecutor. The department has commonly called upon district
attorneys to commence and prosecute such actions and so
far as we are advised no district attorney has up to now
questioned his authority to do so.

It is true as you state in your letter that there is no
statute specifically requiring or authorizing district attor
neys to commence and prosecute such proceedings. Al
though there are numerous statutes such as sec. 94.77 (9),
specifically requiring district attorneys to commence and
prosecute actions for the enforcement of certain chapters
and sections of the statutes, the absence of such a statute
covering violations of ch. 93 and orders of the department
cannot be construed as excusing the district attorney from
bringing such actions under sec. 93.21 (3).
Sec. 59.47 (1) provides as follows:

"The district attorney shall:
"(1) Prosecute or defend all actions, applications or mo

tions, civil or criminal, in the courts of his county in which
the state or county is interested or a party; and when the
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place of trial is changed in any such action or proceeding
to another county, prosecute or defend the same in such
other county."

Under the foregoing section the supreme court held in

State V. Helmann, (1916) 163 Wis. 639, 641 that the dis
trict attorney had authority to commence and prosecute an
action to recover a penalty for breach of a liquor license
bond.

Prior to that time, on October 18, 1911, the attorney
general ruled that it was a part of the official duties of the
district attorney to represent any department of the state
government in actions in which the state was a party or
in which state officials were interested in their official ca

pacity. Apparently the question related to the duty of the
district attorney to represent a game warden in a replevin
action to be commenced by him. The conclusion was that
if the property to be replevined was claimed to be property
of the state and the warden was acting under the direction
of the state fish and game warden, the district attorney

would be obliged to represent the warden, otherwise not.
I Op. Atty. Gen. 447.

And on March 4, 1914 Attorney General Owen, later a
justice of the supreme court, ruled that the district attorney
had a duty to commence an action for breach of a liquor
bond under sec. 59.47 (1), as subsequently held by the su
preme court in State v. Helmann, supra. Ill Op. Atty. Gen.
456.

These opinions were reaffirmed in a lengthy opinion of
the attorney general dealing generally with the duties of
district attorneys in XXV Op. Atty. Gen. 549, 555, 556.

In the last cited opinion, XXV Op. Atty. Gen. 549, at 558,
the attorney general said in part:

"(16) From these general statements the following rule
is set forth regarding such proceedings [relating to hear
ings on insanity, guardianship, juvenile delinquency, in-
digency etc.]: It is the duty of the district attorney to at
tend to, and represent the state and county in these mat
ters where he is so requested by some officer or official body
of the state or county; or if he has notice that such a pro
ceeding is to take place, and he is of the opinion that the
interests of the state or county, whether financial, or the
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broader interests of the public welfare, require his atten
tion to the matter, it is his duty to attend thereto, even
though there has been no request by state or county officers."

Other language in the foregoing opinion was quoted with
approval by the supreme court in In re Ternll, (1942) 240
Wis. 53, 58-59 in holding that under sec. 59.47 (1) the dis
trict attorney may appear for the applicants and participate
in proceedings on the mental condition of a person alleged
to be feeble-minded.

And the attorney general ruled that the district attorney
was required under sec. 59.47 (1) to commence an action,
at the request of the board of conti'ol, to annul the mar
riage of a feeble-minded person paroled from the southern
Wisconsin colony and training school, who had gone to Mich
igan to be married in order to evade the law of this state
relative to marriage of feeble-minded persons. XXV Op.
Atty. Gen. 609.
In IV Op. Atty. Gen. 129 Attorney General Owen ruled

that it was the duty of the district attorney, under sec.
59.47 (1) and the statutes relating to forfeitures, to prose
cute all cases for the recovery of forfeitures.
And this office recently ruled that it was the duty of the

district attorney to appear and represent the state in ju
venile court proceedings, although no statute other than
sec. 59.47 (1) required him to do so. XXXIV Op. Atty.
Gen. 337.

You are therefore advised, on the basis of the foregoing
cases and opinions, that it is your duty to commence the
forfeiture action if you are satisfied that you have suffi
cient evidence to establish the violation and that the investi
gator of the department is acting under orders in request
ing you to commence such action.
WAP
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Intoxicating Liquors—Licenses and Permits—Words and
Phrases—Inhabitants—When territory is annexed to a city
it will be authorized to issue only the number of liquor li
censes permitted under sec. 176.05 (21), Stats., and is not
authorized to include the number of licenses previously
issued to the territory annexed.
The word "inhabitants" as used in sec. 176.05 (21) means

population and is to be ascertained from the last federal
census in accordance with sec. 370.01 (27), Stats.

August 9, 1946.

Hugh W. Goggins,
District Attorney,

Wisconsin Rapids, Wisconsin.

We have your request for an opinion concerning sec.
176.05 (21) (a), Wisconsin statutes, which provides in part
as follows;

"(a) No governing body of any town, village or city
shall issue more than one retail 'Class B' liquor license for
each five hundred inhabitants or fraction thereof, except
that if a greater number of such licenses have been granted,
issued, or in force, in such town, village or city, at the time
of the taking effect of this subsection, than would be per
missible under said limitation, such town board, village
board or common council may grant and issue such licenses
equal in number to those granted, issued, and in force on
the taking effect of this subsection, but no such town or
village board, or common council shall grant and issue any
additional retail 'Class B' license above the number in force
upon the taking effect of this subsection until the number of
such licenses shall correspond to the limitation provided
herein. * * *"

The facts confronting you are that the city of Wisconsin
Rapids has issued 27 tavern licenses and that the annexa
tion of territory adjacent to the city is now contemplated.
The population of Wisconsin Rapids according to the 1940
census was approximately 11,500; the city has gro\vn sub
stantially since 1940 and its present population is estimated
at between 13,000 and 14,000; the territory to be annexed to
the city has an estimated population of about 2,000 and
now has 12 licensed taverns.
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You raise two questions in regard to this situation:
First, would the city of Wisconsin Rapids after the annexa
tion of the adjacent territory, be entitled to issue the num
ber of licenses issued by the combined territories, viz., 27
plus 12, or 39? Second, for the purposes of this section, is
the 1940 census to be followed or is a present estimate of
the population of the city to be made?

1. The effect of annexing territory to a city is stated in

1 McQuillin Municipal Corporations (2d led.) §310 as
follows:

"When territory has been lawfully annexed, the new
area becomes, ipso facto, a pai't of the municipality for all
urban purposes, and such new area becomes at once sub
ject to municipal jurisdiction and may be governed under
the powers of the municipal corporation, in like manner
as the original limits were governed prior to change, in
accordance of course, with the provisions of annexation
requiring variation, if any, in government. * * *"

In the absence of a statute to the contrary, all general
ordinances become effective in the attached territory. In De-
neen v. Houghton Co. St. Ry. Co., (1907) 150 Mich. 235,113
N. W. 1126, 13 Ann. Gas. 134, it is said, p. 1128 of 113 N. W.:

"* * * It is the general rule that a general ordinance
applies to all territory within the corporate limits at the
time of its passage, and becomes, effective in additional ter
ritory when such is attached. Gaslt. Co. v. St. Louis, 46 Mo.
121; 6 Cur. Law, 718; 21 A. & E. Enc. of Law, 997. See
Virginia v. Smith, 1 Cranch, C. C. 47, Fed. Cas. No. 16,967,
as to an ordinance prohibiting slaughterhouses. Toledo v.
Edens, 59 Iowa, 352, 13 N. W. 313, as to regulation of
liquor traffic, where the court said: Tf an ordinance
be enacted and afterward the city limits be extended by
adding thereto adjacent territory, no one would contend
that a new ordinance must be passed in order to be opera
tive in the newly acquired territory.' See also. Swift v.
Klein, 163 111. 274, 45 N. E. 219; Covington v. East St. Louis,
78 111. 548; Dillon on Mun. Corp. § 185n, p. 268; McQuillan,
Mun. Ord. § 40 et seq., and note, and section 397. * * *"

See also: McGurn v. Board of Education, (1890) 133 III.
122, 24 N. W. 529; Harlan v. Town of Bel Air, (1940) 178
Md. 260, 13 A. (2d) 370.

It necessarily follows that so far as the annexed terri
tory is concerned all ordinances enacted or licenses granted
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by the governing body fomerly having jurisdiction over
said territory, and which are not protected by the contract
clause of the state or federal constitutions, are extinguished
upon annexation. Ettor v. City of Tacoma, (1914) 77 Wash.
267, 137 Pac. 820; Western Gas Co. of Washington v. City
of Bremerton, (1944) 21 Wash. (2nd.) 907, 153 P. (2d)
846. Thus persons holding licenses or permits to engage in
business in the annexed territory will be subject to all or

dinances of the city to which such territory is attached as
well as all other applicable laws, and if they desire to con
tinue in business must obtain new licenses from the gov
erning body of such city. A license to sell intoxicating
liquor is not entitled to protection under the contract clause
of the state or federal constitution. Zodrowv. State, (1913)

154 Wis. 551, 143 N. W. 693, writ of error dismissed 239
U. S. 629, 36 S. Ct. 165; Weinberg v. Kluchesky, (1940)
236 Wis. 99, 294 N. W. 530.

It is our conclusion, therefore, that when the new ter
ritory is annexed to the city of Wisconsin Rapids, the city
will be authorized to issue only the number of licenses it
had issued before, namely, 27. Applying the principles set
forth above, it follows that the licenses in the annexed ter
ritory will be extinguished at the time the annexation be
comes final. This conclusion is not affected by the language
used by the court in State ex rel. Martin v. Barrett, (1945)
248 Wis. 621, 628, 22 N. W. 2d 663, 667. In that case the
court used the word "communities" but we believe it is

clear that reference was being made to towns, cities and
villages and that the court simply employed a single word
rather than repeating three words.

2. It is our opinion that the number of inhabitants as
referred to in sec. 176.05 (21), Stats, must be determined
from the preceding census. Although the section uses the
word "inhabitants" it seems obvious that this means "pop
ulation." Population simply means the sum total of the in
habitants in a particular city. Webster's New International
Dictionary defines "population" as "the whole number of
people or- inhabitants in a country, section or area." Sec.
370.01 (27) provides that the word "population" when
used in connection with classification of towns, villages,
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cities or counties or for convenience of legislation, means

the population according to the last national census.
The Pennsylvania court took the same view in Appeal of

Pottstoivn Post No. 780, Veterans of Foreign Wars, (1944)
60 Montg. 83. Any other view would involve almost insuper
able difficulties since it would mean estimates of popula
tion by laymen or local governing officials between the
federal census dates.

If hardship results from the conclusion here reached it
is one for which there is no remedy. When the tavern
keepers selected the area in question as a place to establish
their business, they did so with the knowledge that under
the laws of this state it was possible to annex that area to
the city of Wisconsin Rapids. If and when annexation oc
curs, all of those in the annexed territory must adjust them
selves to the new order of things and submit to the jur
isdiction of the city and be bound by its ordinances and
applicable statutes.
ES

County Judge—Criminal Law—Preliminary Examination
—Ch. 91, Laws 1917, deprives county judge of Richland
county of jurisdiction to hold preliminary hearings in crim
inal and bastardy cases, which jurisdiction he would other
wise have under ch. 361, Stats. He cannot hold such ex
aminations as a court commissioner by reason of sec. 252.16
because ch. 91, Laws 1917, "otherwise expressly provides"
and because sec. 252.16 does not vest him with the sep
arate office of court commissioner.

August, 10, 1946.

LEO P. Lownik,
District Attoimey,

Richland Center, Wisconsin.

You request an opinion as to the jurisdiction of the county
judge of Richland county to hold preliminary examinations
in criminal cases.

Under ch. 361, Stats., the judges of courts of record
(which include county courts, sec. 253.08, Stats.), court
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commissioners and justices of the peace are vested with
jurisdiction as examining magistrates. See particularly
sees. 361.01, 361.02 and 361.12.

Ch. 91, Laws 1917, confers civil and criminal jurisdic
tion on the county court for Richland county. Par. 1 of
sec. 7 of that act provides as follows:

"The county judge shall have all the jurisdiction and
powers that are now or hereafter may be conferred upon
justices of the peace in said county in all civil and criminal
actions and proceedings and the power to hear and deter
mine all such cases although the title to land may come into
question therein, but shall not have the potver to hold pre
liminary examinations in bastardy actions or in criminal
cases."

Thus, although the general statutes vest jurisdiction in
all county judges to sit as examining magistrates, the
county judge of Richland county has been deprived of this
jurisdiction by special act of the legislature. Acts creating
inferior courts of criminal jurisdiction frequently provide
that the judge of such court shall have exclusive jurisdic
tion to hold preliminary examinations of offenses com
mitted within the city where the court is located, and
such acts operate to divest justices of the peace, court com
missioners and judges of other courts of record of their
jurisdiction as examining magistrates under ch. 361. The
Richland county court act above quoted does the exact
opposite in that it deprives the county judge of his juris
diction as an examining magistrate instead of vesting such
jurisdiction in him exclusively as in the case of most other
similar acts. That the legislature may do this is beyond
question. Clearly, then, the county judge as such has no
jurisdiction to hold preliminary examinations.
However, you refer to sec. 252.16, Stats., which provides

as follows:

"Eveiy county judge shall have and may exercise in his
county all the powers and perform all the duties of a court
commissioner as defined in section 252.15; and every author
ity granted to, or limitation of the powers of, a court
commissioner by these statutes shall be construed to extend
to the county judge, acting in such capacity except when
otherwise expressly provided."
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You suggest that the county judge as court commissioner
might hold preliminary examinations notwithstanding the
express provisions of the county court act above quoted.
We are unable to agree with that suggestion for two
reasons:

First, because the county judge is vested by sec. 252.16
with the powers of a court commissioner only when not
"otherwise expressly provided." So far as the holding of
preliminary examinations is concerned, the county court
act above quoted "otherwise expressly provides."

Second, the fact that county judges are vested with the
powers of court commissioners does not vest them with a
separate office of court commissioner. In performing the
functions of a court commissioner, the county judge is still
acting as a county judge. He does not hold two offices by
virtue of sec. 252.16. See Dodge County v. Kaiser, (1943)
243 Wis. 551, 559, 11 N. W. (2d) 348. Therefore, when
the legislature expressly deprived the county judge of jur
isdiction to hold preliminary examinations, it deprived him
of that jurisdiction as county judge and he cannot purport
to exercise it as a court commissioner.

We are therefore clearly of the opinion that the county
judge of Richland county is without jurisdiction to hold
preliminary examinations in criminal cases.
WAP
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Schools and School Districts—State Aid—Where a report
showing average daily attendance of children attending an
out-of-state high school was filed with the state superintend
ent within 2 years after state aid first became payable but
said report contained errors and was returned by the state
superintendent for correction and the corrected report was
not filed until more than 2 years after state aid first became
payable there was no timely compliance with sec. 40.39 (8)
and the state superintendent had no power under facts
submitted to certify to the secretary of state that any state
aid was payable for the school year involved.

August 22, 1946.
John Gallahan,

State Superintendent of Public Instruction.

You call our attention to the following facts:
During the school year 1942-1943 certain children who

reside in the town of Aurora, Florence county, Wisconsin,
attended an out-of-state high school as authorized by sec.
40.47 (4). The tuition statement for such children was re
quired to be filed with the state superintendent on or be
fore July 1, 1943. Sec. 40.47 (5), Stats. 1943. The clerk
of the municipality in which said children resided was re

quired to report figures showing the average daily attend
ance of such children in said out-of-state high school to the
state superintendent of public instruction on or before Au
gust 1, 1943. Sec. 40.39 (3), Stats. This report was one
necessary prerequisite to payment of state aid as provided
in sec. 40.39, Stats. Upon receipt of such a report the state
superintendent was required to determine and certify to
the secretary of state the amounts of state aid accruing to
the municipality where such children who attended the
out-of-state high school resided. Sec. 40.39 (4) and (8).
State aid becomes payable on or before March 15 of the
following year. Sec. 40.39 (2).
The report showing average daily attendance was not

filed with the state superintendent until July, 1945, almost
2 years after it should have been filed. The state superin
tendent found certain errors in the report and it was re
turned for correction. A corrected report was filed in July,
1946.
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You ask our opinion on the following question: Has the
state superintendent power under the facts submitted to
certify to the secretary of state under sec. 40.39 (8) that
state aid is payable?
There is no question but that the statute in force in 1943

required the report showing average daily attendance of
the pupils to be on file with the state superintendent on or
before August 1, 1943. Sec. 40.39 (3), Stats. 1943. The
statute was not complied with and no report was filed un
til July, 1945, almost 2 years later. No doubt this failure
to file within the time required by statute was due to some
omission on the part of the officer required to file such re
port. That being true it may be assumed for our present
purpose that upon the making of a proper showing to the
state superintendent, such failure could have been reme
died by application of the provisions of sec. 40.39 (8) which
reads as follows:

"Any district or city or municipality of residence of chil
dren attending out of state schools as provided for by sub
section (4) of section 40.47, excluded from any state aid
because of some mistake or omission by some officer may,
at any time within two years after such state aid first be
comes payable, furnish proof to the state superintendent
of the facts of such mistake or omission and that the same
has been corrected or remedied. If such proof be satisfac
tory to the state superintendent he shall certify such facts
to the secretary of state with the amount due such district
or city because of such mistake or omission and the secre
tary of state shall thereupon draw his warrant for such
amount in favor of such district or city."

It is very plain from the language of the statute that
any mistake or omission which may result in preventing a
district or municipality from receiving state aid which it
might otherwise be entitled to receive, can be remedied
only if within 2 years after the state aid first becomes pay
able proof satisfactory to the state superintendent is fur
nished to him showing: (1) the fact or facts of such mis
take or omission, and (2) that the same has been corrected.
In the present case a report was filed in July, 1945 show
ing average daily attendance. For purposes of this opinion
we will assume it stated the fact or facts relating to the
omission to file such a report befoi*e August 1, 1943 as re-
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quired by law and that it was filed within 2 years after
the state aid first became payable. However, such report
contained errors and for that reason was returned by the

state superintendent. For that reason it must be held that
such report did not contain proof which the state super
intendent considered satisfactory, showing that the mis
take or omission had been corrected. Therefore, there was
at that time no compliance with sec. 40.39 (8). The cor
rected report was not filed until July, 1946. This was more
than two years after the state aid in question became pay
able and it must be held the latter report was not filed
within the time provided in sec. 40.39 (8). We therefore
advise you that the statute referred to gives you no power
under the facts submitted to certify to the secretary of
state that any* state aid is payable for the school year in
volved, and we answer your question in the negative.
WET

Poor Relief—Legal Settlement—Under sec. 49.10 (1) and
(6), Stats., a minor female, resident of Wisconsin, who
marries a nonresident of this state, loses her legal settle
ment in Wisconsin even though she continues to reside in
Wisconsin and there is no conflict with the provisions of
sec. 49.10 (7). If she has resided in the state for less than
one year after her marriage, she may be treated as a state
dependent under sec. 49.04, Stats.

August 24, 1946.

John C. Danielson,

DistHct Attorney,
Manitowoc, Wisconsin.

We have your recent request for opinion relative to the
legal settlement of a young married woman in the city of
Two Rivers. The facts are that this young woman was born
in Two Rivers and lived there with her parents until she
was 20 years of age, at which time she married a member
of the armed forces whose residence was in South Carolina.
Immediately after her marriage she moved to South Car-
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olina and lived there for 4 months with her husband's par
ents ; at the end of that period she returned to the city of
Two Rivers and applied for relief. You inquire whether
this woman's legal settlement is still Two Rivers.
By ch. 585, Laws 1945, the legislature made an extensive

revision of ch. 49. Sec. 49.10 governs the determination of
legal settlement. This section does not establish the basis
upon which public assistance is granted, but merely sets
forth rules to determine which governmental division shall
pay for the care. Sec. 49.10 (1), Stats., provides;

"A wife has the settlement of her husband if he has any
within the state; but if he has none, she has none."

We believe that this subsection governs the case before
you. Before the revision of 1945, the corresponding sec
tion of the statutes of 1943 was 49.02 (1) which provided
in part:

"A married woman shall always follow and have the
settlement of her husband if he have any within the state;
otherwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
marriage; * *

It is clear that the new section changes the law. Under
the 1943 statutes, a married woman retained her own set
tlement in this state if she married a man who had no legal
settlement in Wisconsin. Under the 1945 statutes a woman
takes the legal settlement of her husband immediately upon
marriage and if he has none in this state, she at once loses
any settlement she may have had here.

• We have considered the provisions of subsec. (7) of sec,
49.10 and have concluded that it is not applicable in your
case. The latter subsection is a restatement of subsec. (7)
of sec. 49.02, Stats. 1943. This provision in both the 1943
and 1945 statutes was intended to apply in general terms
to dependent persons. Subsec. (1) of sec. 49.10, Stats. 1945,
applies specifically to married women. It is a well recog
nized rule that a specific provision takes precedence over a
general provision. Jones v. Broadway Roller Rink Co.,
(1908) 136 Wis. 595, 599; 118 N. W. 170,19 L. R. A. (n. s.)
907; Gymnastic Association v. Milwaukee, (1906) 129 Wis.
429, 488, 109 N, W. 109.
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We have also considered subsec. (6) of sec. 49.10 which
provides that marriage emancipates minors so that they
acquire settlement in their own right. When this subsec
tion is considered with subsec. (1), it fortifies our conclu
sion that the status of married women is specifically cov
ered. The woman in the case before us was a minor when
married. She was emancipated by her marriage and ac
quired a settlement in her own right. Such settlement be
came that of her husband, and since he had none in this
state, she has none in this state.
We call your attention to sec. 49.04 which provides that

the state shall reimburse the counties for relief of all de
pendent persons who do not have a settlement within any
county in this state and who have resided in the state for
less than one year. Since the woman in question lost her
settlement in Wisconsin upon her marriage, she has no
settlement within any county in this state, and we infer
from your letter that she has not resided in the state for
over a year since returning from South Carolina following
her marriage.
We conclude that the young woman in the case before

you has no legal settlement in Wisconsin but that it is pos
sible that she may be regarded as a state dependent under
sec. 49.04.

ES

Flatting Lands—Register of Deeds—Plat of land lying in
a town is not entitled to recording under the provisions of
sec. 236.06 (1), Stats., unless it has the approval of both the
town board and the state director of regional planning and
sec. 236.16 does not exempt from the above provisions plats
covering lots of more than one and one-half acres each.

August 24, 1946.

Donald C. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

We have your request for an opinion in i*egard to record
ing a plat. The register of deeds in your county has refused
to accept this plat for recording because he contends that
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it does not conform to the requirements of eh. 236, Wis.
Stats.

The facts involved are as follows: Private landowners

have tendered for recording five plats covering lands lo
cated in a town in your county. None of these plats shows
any division of land one and one-half acres or less in area.

Each of the plats bears the approval of the town board of
the town wherein located and also the affidavit of the sur

veyor and the owners. These plats have not been submitted
to and approved by the state director of regional planning.

Sec. 236.06 (1), provides in part as follows:

"(1) No plat shall be valid or entitled to be recorded
until it has been submitted to and approved by the govern
ing bodies as this section provides:
" (a) For lands lying in a town the town board.

* *

"(h) For lands lying in towns the state director of re
gional planning; * *

This provision requiring the approval of the state di
rector of regional planning has been the subject of previous
opinions of this department. See XXIV Op. Atty. Gen. 532
and XXVII Op. Atty. Gen. 638.

It is the contention of the property owners who are re
questing recording of the plats that their situation is gov
erned by the provisions of sec. 236.16 (1), (2) and (3),
which provides in part as follows:

"(1) Whenever any owner, subdivider or his agent has
divided land into five or more lots of one and one-half acres
each or less in area, or shall in any calendar year have
divided any tract of land into five or more parts of one and
one-half acres each or less in area, for the purpose of sale,
such owner, subdivider or his agent shall cause to be re
corded in the office of the register of deeds of the county
in which any portion of said land is located, a final plat
thereof in all respects in full compliance with this chapter.
" (2) It shall be unlawful for any subdivider or any other

person to contract for the sale, to sell, or offer to sell any
such subdivision or part thereof, until a final plat thereof
in compliance with the provisions of this chapter has been
duly recorded in the office of the register of deeds of the
county in which said subdivision is located.
"(3) It shall be unlawful for any person to sell, con

tract to sell, or offer for sale any such subdivision, or any
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part thereof, by reference to any map or plat, unless such
map or plat has been recorded as provided in this chapter."

The provisions of this section were considered by this
department in XXV Op. Atty. Gen. 520. The question sub
mitted for opinion at that time was whether or not plats
of land containing five or more lots having dimensions
greater than one and one-half acres each were subject to
ch. 236, Wis. Stats. The conclusion reached was that ch.
236 applied only to subdivisions of five or more lots where
each contained less than one and one-half acres. It is the

contention of the property owners in the case before you
that since none of the land divisions covered by their plats
is one and one-half acres or less in area, chapter 236 does
not apply to them.

It is our opinion that the position taken by the register
of deeds is correct for the following reason:

Sec. 236.16 means that any property owner who has di
vided his land as therein described must for purposes of
sale record with the register of deeds a final plat in full
compliance with ch. 236. This is a mandatory provision.
Subsec. (2) provides that it shall be unlawful for any sub-

divider to sell any subdivision or part thereof until a final
plat has been recorded. Subsec. (3) provides that it shall
be unlawful for any person to sell any subdivision by ref
erence to any map or plat unless the same has been recorded.
It appears, therefore, that the property owners in ques
tion are not required to record their plat, but it is our con
clusion that if they decide to do so, they must comply with
all of the applicable provisions of ch. 236.

Sec. 236.06 (1) provides in unambiguous language that
no plat of lands lying in a town shall be valid or entitled
to be recorded until it has been submitted to and approved
by the town board and the state director of regional plan
ning. Therefore, if the property owners in question want
to record these plats, either for their own convenience or
for the purpose of making sales at some future date based
upon these plats, they must comply with ch. 236.
The purpose of this chapter apparently is to make definite

and certain titles to and descriptions of real estate. You
will note that this chapter is included in the statutes under
Title XXI concerning alienation and descent of real prop-
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erty. It is obvious that if plats are subject to approval be
fore they are eligible for recording they will be subject to
scrutiny as to compliance with the technical provisions of
ch. 236. This clearly will serve as a protection to purchas
ers of property that is sold under a lot and block descrip
tion. Furthermore, if the register of deeds were compelled
to accept for recording plats that had not been subject to

scrutiny by either the state director of regional planning,
as provided in subsec. (1) (h), or by the county planning
board, as provided in subsec. (1) (i), there would be no
assurance that the plats were accurate and in strict con

formity with the technical requirements as set forth in sec.
236.04. It seems that compliance with ch. 236 is a distinct
advantage to the vendor as well as to the purchaser of real
property since accuracy of description tends to eliminate
disputes and costly litigation.
The register of deeds is undoubtedly deeply concerned

about the propriety of recording the plats because of the
provisions of sec. 236.06 (5) which subjects him to a pen
alty for recording the final plat without evidence of its
proper approval.

It is our conclusion that the register of deeds is not re
quired to accept for recording a plat of land lying in a town
unless such plat contains the approval of both the town
board and the state director of regional planning and it
makes no difference that all of the lots in the land divi

sion are more than one and one-half acres in area.

ES

Vital Statistics—M arriag e—Certificates—Under sec.
245.25, Wis. Stats., marriage certificate must be accepted
for filing even though such certificate and the marriage li
cense are irregular.

August 26, 1946.

DR. Carl N. Neupert,
State Health Officer.

You have requested an opinion as to whether a marriage
certificate can be refused for filing by the city health of
ficer under sec. 245.25, Wis. Stats., in a case where resi-
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dents of Illinois were married in Wisconsin by a Wiscon
sin priest on the basis of a license issued in Illinois.

It is our opinion that the certificate cannot be refused
for filing- notwithstanding the irregularities present. Sec.
245.25 gives no discretion to the city health officer to refuse
for filing a marriage certificate issued on the basis of a
defective license.

In general, the purpose of the various statutes regulating
marriage is to secure publicity and require a record to be
made of the marriage, to discourage deception and seduc
tion, prevent illicit intercourse under guise of matrimony
and relieve from doubt the status of parties who live to
gether as man and wife by providing competent evidence
of the marriage and to establish the legitimacy of the off
spring of the marriage. 85 Am. Jur. 189. Inasmuch as the

marriage may not be invalid by reason of the provisions of
sec. 245.34, Wis. Stats., and may later ripen into a com
pletely valid marriage by provisions of the same section
or under the provisions of sec. 245.32, Wis. Stats., it would
seem that the intention of the legislature would be thwarted
by a refusal to file said certificate.

Sec. 245.34 provides that a marriage shall not be void

* * by reason of any omission, informality or irreg
ularity of form in the application for the license or in the
license itself * * * if the marriage is in other respects
lawful and is consummated with the full belief on the pai*t
of the persons so married, or either of them, that they have
been lawfully joined in marriage."

In the case of Martin v. Otis, 233 Mass. 491, 124 N. E.
294, a comparable situation arose under comparable stat
utes. The license, as provided by statute, stipulated that it

was to be used only in the town or city where issued and
the parties were married in a town adjoining the town of
issue. It was concluded that the marriage was irregular
as a ceremonial marriage because the ceremony was not
performed in the city in which the license was issued, but
that by virtue of a saving clause, similar in intent
and purpose to sec. 245.34, Wis. Stats., the ceremony had
such effect as if solemnized in due form under a proper
license. However, it is not necessary to extend this opinion

with authority for the proposition that the saving clause
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saves this marriage from being an invalid one. Since it is

not invalid, it should be recorded for the public policy rea
sons heretofore mentioned as well as for other reasons here

inafter discussed.

Sec. 245.34 further provides that

* * Where a marriage has been celebrated in one
of the forms provided for in section 245.12, and the parties
thereto have immediately thereafter assumed the habit and
repute of husband and wife, and having continued the same
uninterruptedly thereafter for the period of one year, or
until the death of either of them, it shall be deemed that
a license has been issued as required by sections 245.12 to
245.38."

As such, the possibility that the marriage will be completely
valid after one year affords another reason why the cer
tificate should be filed. It is also to be noted that the mar

riage may be made completely valid by the parties by com
plying with the provisions of sections 245.12 to 245.38. See
section 245.32, Wis. Stats.

Lastly, attention is called to sec. 69.25 (1) which reads:

"Certificates lacking items which are determined by the
city health officer, register of deeds or state registrar to be
important shall be considered defective in so far as they
fail to contain the specific facts or items demanded by them
unless the missing information or facts are obtained to
complete the original certificate and in that case the facts
so obtained shall be considered a part of the original cer
tificate as though they were contained in the original cer
tificate, and said subsequent information relative to said
facts and information shall be written on the original cer
tificate and become a part thereof."

As was stated in XXXII Op. Atty. Gen. 409 at page 411
this statute would seem to imply that a certificate is to be
filed notwithstanding the fact that it is defective, subject,
however, to later correction or completion.

It might be mentioned in closing that the officiating
clergyman has violated sec. 245.26, Stats., in solemnizing a
marriage in a county other than that prescribed in the li
cense and that he has also violated sec. 245.25 in failing
to return the properly filled out certificate to the local reg
istrar. While he is subject to the penalties provided by law
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for violating these sections that in no way affects the is
sue at hand and you are advised that the marriage cer
tificate in question should be filed by the city health officer.
WHR

Loans—Interest and Charges—The portion of sec. 115.07
(3) which permits a lender licensed thereunder to exact
a charge to be computed as therein provided in addition
to the maximum rate of interest allowed by law, in full for
all examinations, views, fees, appraisals, commissions, re
newals and charges of any kind whatsoever in connection
with the loan transaction, imposes a maximum limit on
the amount of such charges which such a lender may im
pose for that purpose. The statute does not authorize the
lender to charge the maximum amount in every case ir
respective of the actual expense incurred in making the
loan. When the actual expense is less than the maximum
permitted by statute, the lender is entitled only to impose
a charge commensurate with the actual expense incurred.
The words "original sum actually loaned" as used in sec.

115.07 (3) mean the actual amount of money advanced to
or made available to the borrower excluding all interest and
service charges.

Interest referred to in sec. 115.07 (3) must be computed
on the amount of money actually advanced or made avail

able and any amount exacted by way of a service charge
must be excluded.

August 26, 1946.

Banking Commission.

Attention Edward W. Tamm, Secretary.

In your recent communication you ask that we give you
our opinion with respect to certain questions which involve
an interpretation of subsec. (3) of sec. 115.07, Stats. To
aid in understanding the questions submitted we first re
fer to the material portions of that subsection.

Subsec. (3a) of sec. 115.07 provides in effect that before
any person, association, partnership or corporation shall
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engage in business under the provisions of that section a
permit must first be obtained from the banking commis
sion which is invested with the supervision of such organi
zations. Subsec. (3) of sec. 115.07 lifnits the amount of cer
tain charges which may be imposed by one who loans money
secured by chattel mortgages and other security in addi
tion to interest at the maximum lawful rate as provided in
sec. 115.05. Said subsection provides in part:

"* * * when the payment of the money loaned shall be
secured, or purport to be secured, or claimed by the payee
of said loan to be secured, by chattel mortgage, bill of sale,
pledge, receipt or other evidence of debt upon chattel goods
or property, or by assignment of wages, or by power of
attorney to execute any such instrument on behalf of the
borrower, whether any such instrument or the power given
to execute the same, shall be valid or not, or whether any
such instrument or power shall be fully executed or ex
ecuted partly in blank, any person who, as principal or as
agent for another, shall ask, demand, or receive, take, ac
cept or charge, in addition to the interest aforesaid, more
than an amount equal to seven per centum per annum of
the original sum actually loaned for the time of such loan,
on sums of a hundred dollars or less, nor more than four
per cent per annum of the original sum actually loaned
for time of such loan, on sums over one hundred dollars,
disregarding part payments and the dates thereof, but not
to be computed for a period exceeding one year in any event,
in full for all examinations, views, fees, appraisals, com
missions, renewals and charges of any kind or description
whatsoever in the procuring, making and transacting of
the business connected with such loan, shall be guilty of
a misdemeanor * *

Your first question refers to that portion of sec. 115.07
(3) which permits a charge to be made in addition to inter
est in full for all examinations, views, fees, appraisals, com
missions, renewals and charges of any kind or description
whatsoever in the procuring, making and transacting of
such loan. You ask whether the amount of the charge which
may be made by the lender must be confined to the actual

expense incurred by the lender in making the loan or
whether the lender is permitted to charge the amount fixed
by statute even though the actual expense which was in
curred in connection with a particular loan may have been
considerably lesy.
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In our opinion the lender must confine the charge to the
actual expense incurred by him in making the loan. The
purpose of that portion of sec. 115.07 (3) referred to is
stated in State ex rel. Ornstine v. Canj, 126 Wis. 135. It
is there pointed out that the most common devices used
to avoid the usury laws and to permit a lender to receive
more than such laws allow, were through the means of
charges imposed against the borrower in the form of com
missions, fees for appraisals, views, examinations and re
newals in* connection with the loan. The court states (page
140):

«'* * *We are of the opinion that legislation restricting
the infliction of such oppressive and unjust exactions is jus-
fitable as a reasonable and appropriate exercise of the po
lice power. The provisions of the act in question clearly
indicate that it was the purpose and design of the legisla
ture to prevent such wrongs by limiting the amounts to
be charged as interest and by restricting the amount of
charges any person could receive for examinations, views,
fees, appraisals, commissions, renewals, and charges in
procuring, making, and transacting the business connected
with such loans."

The foregoing is the only possible view that could be
taken in light of the language of the statute which states
m effect that in addition to "interest aforesaid" any per
son who exacts "more" than the percentage permitted as a
service charge shall be guilty of a misdemeanor. This means
that the legislature has set a maximum limit on the amount
which a lender licensed under sec. 115.07 may charge a
borrower for examinations, views, fees, etc. This is clear
from use of the word "more" in the statute. The statute does -
not authorize the lender to charge the maximum amount in
every case irrespective of the actual expense incurred in
making the loan. The maximum charge can be exacted
when the actual expense is equal to or greater than the
maximum amount stated in sec. 115.07 (3). When the ac
tual expense is less than the maximum permitted by the
statute, the lender is entitled only to impose a charge com
mensurate with the actual expense incurred. Cases hold
that statutes relating to the loaning of money, similar to
sec. 115.07 (3), which provide for certain fees in addition
to interest, are to be construed as not authorizing the
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lender to charge a maximum fee in addition to interest,
irrespective of the service rendered. Thus, in 55 Am. Jur.,
Usury §85, it is said:

"Small loan statutes in a number of jurisdictions not only
limit what may be charged for the use of money, but also
the expenses that the borrower may be required to pay in
connection with the loan, prohibiting every charge, legiti
mate or otherwise, which is in excess of those allowed.
In general, the test of what is forbidden by statutory pro
visions of this type may be said to be whether the lender
has placed upon the borrower the burden of an additional
charge in order to give the former a compensation in ex
cess of that contemplated by the statute. But the express
allowance of certain fees in addition to interest does not
authorize the lender either to charge a maximum fee, plus
interest, on all loans made irrespective of the services rend
ered, or to use as factor in fixing the amount of permissible
service charge the production of any given average return.
Overhead charges, as for rent, taxes, salaries, and loss on
loans, likewise may not be included as a factor in fixing
the amount of a service charge." (Emphasis ours)

In addition to the authorities cited in the text in support
of the foregoing, attention is directed to Auto Money Corp.
V. Clark, (Mo. App.) 153 S. W. (2d) 113.
The foregoing is in harmony with certain well estab

lished principles of the law of usury. As a general propo
sition a lender may, in addition to exacting the maximum
amount of interest allowed by law, require the borrower
to pay a charge for services rendered and expenses incurred
by the lender in making the loan if such charge is imposed
in good faith and is not used as a cloak to cover a usurious
transaction. If the charge is not reasonable in amount and

does not bear a reasonable relationship to the actual value
of the services rendered or expense incurred, or if it is not
imposed for services and expense actually and necessarily
rendered and incurred in making the loan, there is evidence
from which it can be found that the exaction of such a

charge renders the entire transaction usurious. 66 Corpus
Juris 230; 55 Am. Jur., Usury §60; 22 Minn. L. R. 1071;
annotations 21 A. L. R. 797, 53 A. L. R. 743, 63 A. L. R.
823, 105 A. L. R. 795. There are some cases referred to in
the foregoing authorities which are cited as holding that
if the charge for services or expenses is unreasonable in
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comparison with the actual value of services or expenses
rendered or incurred, or if the charge is made where no
service is rendered or expense incurred, the transaction will
be considered usurious. The law on this point is stated in
the Restatement of the Law of Contracts, §533, as follows:

"Payments made by a borrower to the lender for ex
penses incurred, or for services rendered in good faith in
making a loan or in obtaining security for its repayment
are not included in determining whether the loan is usur
ious, but payments made to the lender or from which he
derives an advantage if they exceed the reasonable value
of services actually rendered are included."

Your second question asks for our opinion as to the mean
ing of the words "original sum actually loaned" as used in
sec. 115.07 (3). You ask: Does this term mean the actual

amount of money advanced to or made available to the bor
rower or does it mean the face amount of the note includ

ing service charges or service charges and interest?
The portion of the statute referred to is clear and un

ambiguous. In our opinion the words "original sum actu
ally loaned" are open to only one construction. They mean
the actual amount of money advanced to or made avail
able to the borrower excluding all interest and service
charges. A similar conclusion was reached with reference
to a Colorado statute containing like language in Personal
Finance Co. v. Baker, 105 Colo. 1, 94 P. (2d) 460.
In your third question you ask us to advise you, in event

we conclude that the words "original sum actually loaned"
mean the actual amount of money advanced to or made
available to the borrower, whether the lender may compute
the interest referred to in sec. 115.07 (3) on the original
amount of money advanced or made available plus the serv
ice charge permitted by said section, or is the lender lim
ited to computing interest on the amount of money actu
ally advanced or made available.
In our opinion the lender must compute interest on the

amount of money actually advanced or made available ex
cluding the service charge. When a loan is made by a li
censee under sec. 115.07 (3) and it is secured by a chattel
mortgage or other security as therein provided, said licensee
is entitled to charge a borrower "in addition to the interest
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aforesaid," a service charge which shall not be more than
7 per cent per annum of the "original sum actually loaned"
on the first $100 or less, nor more than 4 per cent per an
num of the "original sum actually loaned" on amounts over
$100, in full for all examinations, fees, appraisals, com
missions, renewals and charges of any kind whatsoever in
the procuring, making and transacting the business con
nected with such loan.

From this it is clear that the service charge is in addition
to interest. It is also clear that interest must be based on

the sum actually loaned. The words "interest aforesaid"
refer to the maximum rate of interest permitted by sec.
115.05, and which also is referred to in sec. 115.07 (2).
Such interest must be computed on the actual sum loaned.
This is clear not only from sec. 115.05 but also from sec.

115.07 (2) which reads as follows:

"And any person who, as principal or as agent for an
other, shall ask, demand, receive, take, accept or charge
more than ten per centum per annum upon the sum of
money actually loaned for the forbearance, use or loan
thereof, shall be guilty of a misdemeanor * * *."

The charge imposed for services obviously cannot be
considered as "money actually loaned" and for that rea
son the lender must compute interest on the amount of
money advanced or made available excluding any amount
for service chai'ge. A similar result was reached under the
Colorado statute in Personal Finance Co. v. Baker, supra.
WET

Note: Letter of March 28, 1947 to the State Banking

Commission affects the conclusions reached in this opinion

and will be printed in the Opinions of the Attorney General
for 1947.
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Automobiles and Motor Vehicles—Registration Fees—
Provisions of sec. 194.04 (4), Stats., relating to crediting
of annual permit fees for motor vehicles operated by private
motor carriers to payment of motor truck registration li
cense fees and the provisions of sec. 85.045 (2) requiring
the motor vehicle department to compute net registration
fees and certify same to the state highway commission were
not changed by the passage of the highway fund segrega
tion law, chs. 358 and 391, Laws 1945.

August 27, 1946.

Melvin Larson, Administrative Assistant,
Motor Vehicle Department.

You state that previous to July 1, 1945 it was necessary
for your department to furnish a list to the state highway
commission of all trucks having a gross weight of less than
8,000 pounds, on which $1 was transferred from registra
tion fees to permit fees, and of trucks over 8,000 pounds in
weight and farm trucks where $2 was transferred to per
mit fees. We are asked whether this procedure is still re
quired in view of the passage of the highway fund segrega
tion law, chs. 358 and 391, Laws 1945. Sec. 194.04 (4) pro
vides in part:

"The annual permit fees required for motor vehicles
* * * operated under this chapter shall be as follows:

* *

"(d) Motor vehicles operated by private motor carriers,
having a gross weight less than eight thousand pounds, one
dollar.
"(e) Motor vehicles operated by private motor carriers,

having a gross weight of eight thousand pounds or over,
two dollars.
"(f) The receipt showing payment of said permit fee by

said private motor carrier shall be credited to the payment
of the motor truck registration license fee required by sec
tion 85.01 of the statutes for said motor vehicle covered
thereby."

It will be observed that the procedure set forth in the
above statute is just the converse of that stated in your
letter. In other words registration fees are not transferred
to permit fees; rather, the permit fees are to be credited

on the payment of registration fees. While nothing is said
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in this statute about furnishing a list to the state highway
commission, section 85.045 (2) provides:

"Not later than December fifteenth of each year, begin
ning with the year 1932, the motor vehicle department shall
compute the amount of the net registration fees derived
from motor vehicles customarily kept in each town, village,
and city in the state for the fiscal year ending the previous
June thirtieth and certify such amounts for each town, vil
lage, and city to the highway commission."

Since sec. 85.045 (2) requires the motor vehicle depart
ment to compute "net registration fees" it would seem that
the permit fees credited to the payment of motor truck reg
istration license fees should be deducted in computing the
net figures required to be furnished to the highway com
mission by your department.
The above statutory provisions were in no way changed

by the passage of chs. 358 and 391, Laws 1945, and conse
quently there is no authority for changing the procedure
contemplated by these statutes.
WHR

Bureau of Personnel—Salary Schedules—The recommen
dations which the director of personnel is required to make
under sec. 16.105 (2) (d) should be based on salary sched
ules in effect at the time.

Recommendations for revision of salary schedules under
sec. 16.105 (3) need not be completed prior to organization
of the joint finance committee at a regular session of the
legislature.

August 29, 1946.
A. J. Opstedal, Director,

Bureau of Personnel.

You have asked whether the recommendations which the

personnel director is required to submit to the joint, finance
committee of the legislature under sec. 16.105 (3) (b).
Stats., must be submitted prior to September 15 to depart
ment heads for their use in preparing budgets in accord
ance with the provisions of sec. 16.105 (2) (d). We do not
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believe that this was the intention of the legislature, but
that the determination and recommendation therein re

quired to be made by the director should be based upon the
salary schedules legally in effect at the time of their prep
aration.

Sec. 16.105 (3) does not fix any date for the preparation
of the recommendations of the director of personnel prior
to the organization of the joint committee on finance in each
regular session of the legislature. Even after such recom
mendations are submitted they do not necessarily become
effective unless approved by the joint committee on finance.
Prior to such approval, the salaries theretofore fixed as
provided in sec. 16.105 (4) constitute the state's compen
sation plan.

The provisions of the statute relating to changes by the
joint committee on finance, were in effect prior to the adop
tion of sec. 16.105 (2) (d) relating to the preparation of
budget estimates for payment of salaries. The former pro
visions were not altered when the latter were adopted. Sec.
16.105 (2) (d) was adopted by ch. 519, Laws 1943, as a
part of the plan for automatic salary increases by steps.
It would appear that the participation of the director of
personnel in preparation of the budgets for payment of
salaries was intended primarily to insure the proper carry
ing out of the step-increase plan. Where it is not known
whether there will be any alteration in the salary ranges
for the ensuing biennium, the budget estimates cannot well
be based on mere speculation. It is to be noted that the ter
minology of sec. 16.105 (2) (d) apparently does not con

template that there can be an exact fixation of the amount
necessary for payment of salaries in the ensuing years be
cause it refers to the sums "estimated to be necessary," and
provides that the request shall be for an amount "at least
equal to the minimum amount recommended by the di
rector."

Paragraph (d) of sec. 16.105 (2) specifies that the bud
get estimates shall be for payment of salaries "as provided
by this section." In referring to "this section" it seems
probable that the legislature intended to refer to subsec.
(2) of sec. 16.105, which was the only portion of sec. 16.105
amended by ch. 519, Laws 1943. If that is true, the salary
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schedules to be considered are those in effect at the time
the budget estimates are prepared rather than those which
might become effective at some future date under other
subsections of sec. 16.105.
BL

Vital Statistics—Birth Certificates—Minors—Change of
Ts^ame—Mother of minor children may not make affidavit
under sec. 69.335, Stats., for changing of surname on birth
record. Affidavit must be made by person whose name is
to be changed and may be made by minor old enough to
understand the facts and the obligation of an oath if the
minor has knowledge of the pertinent facts or has infor
mation and belief sufficient to infer the facts.

August 30, 1946.

DR. Carl N. Neupert,
State Health Officer.

You state that the bureau of vital statistics in your de
partment has been asked to change the birth records of two
children upon the affidavit of the mother. It appears that
for some time the father was wanted as a deserter from

the United States army and that as a part of his program
in concealing his real identity he had the births of the two
children registered under his assumed name. The parents
are now divorced and the present whereabouts of the father
is unknown.

As was pointed out in XXXIV Op. Atty. Gen. 72 a change
of surname is a "major" correction of a birth record within
the meaning of section 69.335, Stats., and can be made only
upon the affidavit of the person himself or by a court order
under sec. 296.36, Stats.
Under these circumstances you are correct in concluding

not to make the correction upon the mother's affidavit. We
understand from the correspondence submitted to us that
the mother prefers to avoid the embarrassment which might
arise in following the procedure for change of name by a
court order under sec. 296.36 which requires, among other
things, a six weeks' publication notice.
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Thus the only remaining way to make the desired change
in this instance would be by affidavits of the children them
selves under sec. 69.335. In the opinion above mentioned,
XXXIV Op. Atty. Gen. 72, the person in question was a
child about one year old and hence could not make the af
fidavit. In the present instance the children are 13 and 17
years of age respectively. This raises the question as to
whether affidavits from persons of such ages can be accepted
as meeting the requirements of sec. 69.335 which contains
no express provision as to the age of the affiant.
An affidavit is generally defined as a written declaration

under oath. 1 Am. Jur. 934. No exact age is prescribed
by law as a prerequisite for taking of an oath or affidavit.

The question is whether the child has sufficient mental ca
pacity to understand the obligation of the oath or to com
prehend the difference between truth and falsehood. Our
supreme court has held that the testimony of a seven-year
old is properly receivable in evidence. State ex rel. Shields
vs. Portnum, 242 Wis. 5. The general rule is stated in 2
C. J. S. 926 as follows:

"In the absence of a statute to the contrary, an infant
who is old enough to understand the facts and obligations
of an oath may execute an affidavit, but an infant who is
not old enough to have knowledge of the facts cannot."

As to the sufficiency of the knowledge required for making
an affidavit we quote the following rule from 1 Am. Jur.
948-9:

"An affidavit should always be made by one having ac
tual knowledge of the facts, if possible, and its allegations
should be full, certain, and exact. Reasonable certainty,
however, is all that is required. Ordinarily, facts should be
alleged positively as of knowledge, rather than as of belief,
but in some instances, allegations upon infomation and
belief are permissible. The true test of the sufficiency of
an affidavit is whether it has been drawn in such a manner
that it might be the basis of a charge of perjury if any
material allegation contained therein is false."

While it is possible that all of the facts in the instant
situation may not be within the personal knowledge of these
children and that their affidavits would have to be based in

part at least upon information derived from their mother
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or other sources, we nevertheless believe that their affidavits
can be accepted. It appears to be the rule that where a per
son is seeking a remedy provided for by statute but is un

able to make an affidavit on personal knowledge of the ex
istence of the grounds relied upon, and yet is able to state
positively the existence of the facts from which it may be
reasonably inferred that the grounds exist, the purpose of
the statute would be defeated by excluding the only com

petent evidence by which the fact could be proved. 1 Am.
Jur. 951.

Such is the case here. The only person whose affidavit
can be accepted for changing a surname under sec. 69.335
is the party himself and if his affidavit is to be excluded
because based on information and belief rather than on

positive personal knowledge the purpose of the statute
would be defeated.

We might add in closing that while it carries no weight
under the above statute, it might be well to file the mother's
affidavit along with those of the children, since this affi
davit, though ineffective in itself for meeting the require
ments of sec. 69.335, nevertheless has a bearing on the pro
priety of accepting the affidavits of the children under the
circumstances.

WHR

Vital Statistics—Marriage—Certificates—Certificate of

marriage of Wisconsin resident married outside of the
United States is eligible for filing under sec. 245.24 (4),
Stats.

August 30, 1946.
0. L. O'Boyle,

Coi'poration Counsel,
Milwaukee, Wisconsin.

You have inquired whether section 245.24 (4), Stats., is
applicable to marriages performed outside the United
States. Section 245.24 (4) reads:

"When a marriage is entered into outside of this state
and either of the parties resides in Wisconsin, they may file
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their certificate of marriage with the register of deeds or
city health officer, and thereafter that certificate shall be
filed, forwarded and recorded as though the marriage had
occurred in this state."

Literally the statute is applicable to such a marriage since
it is a geographical fact that a marriage entered into in a
foreign country is a marriage "entered into outside of this
state".

While it is true that the marriage certificate and license
in such case may not comply with the forms contemplated
by sees. 245.22-24, inclusive, this department has ruled that
defective certificates relating to vital statistics are never
theless to be accepted for filing, subject to later correction
or completion. See sec. 69.25, XXXII Op. Atty. Gen. 409 at
411 and opinion to Dr. Carl N. Neupert, state health of
ficer, under date of August 26, 1946.*

Attention is called to XXXIV Op. Atty. Gen. 336 to the
effect that under sec. 245.24 (4) an out-of-state marriage
certificate may be filed only with the register of deeds or
city health officer of the county or city where one of the
parties resided at the time of the marriage. We understand
that there are many cases where Wisconsin residents in
the armed services of the United States have married in

other countries, and the same public policy with reference
to preservation of vital statistics is to be served by record
ing their marriage certificates here when they return home
as would be the case if such marriages had been performed
in the United States. Under article III, section 4, Wiscon
sin constitution, "No person shall be deemed to have lost

his residence in this state by reason of his absence on bus
iness of the United States or of this state." Hence such

persons who were married abroad are not deemed to have
lost their residences here so as to be deprived of their rights
under sec. 245.24 (4) to have their foreign marriage cer
tificates filed in Wisconsin.

WHR

* Page 299 of this volume.
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Peddlers and Transient Merchants—Carnival Stands—
Farmers—Persons making a business of following fairs and
carnivals selling or offering to sell the following merchan
dise held subject to licensing requirements of ch. 129, Stats.:
Proprietors of candy stands, novelty stands, jewelry stands,
fruit stands, peanut stands, soft drink stands. Proprietor
of popcorn stand held not subject to transient merchant

license requirements where business is confined to sale of
popcorn processed by proprietor and where no other "mer
chandise" is sold by him.
Farmer who sells produce raised by himself not subject

to licensing requirements of ch. 129.

September 3, 1946.
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You have requested our opinion as to whether a person
who makes a business of following fairs and carnivals in
this state and selling or offering to sell iherchandise to the
public on fair grounds, is a "transient merchant" within
the meaning of ch. 129, Wis. Stats., and accordingly re
quired to procure a license therefor. You limit your ques
tion to the following specific businesses: (a) eating places;
(b) popcorn stands; (c) candy stands; (d) novelty stands;
(e) jewelry stands; (f) fruit stands; (g) peanut stands;
(h) soft drink stands.

You ask our further opinion as to whether a farmer or
a member of his family who raises his own produce and
hauls same away from his farm and sets up stands along
the highways offering such produce for sale to the general
public, is a transient merchant and subject to the licensing
provisions of ch. 129.
A "transient merchant" is defined by statute as follows:

"129.05 Transient merchant defined; fee. (1) A transient
merchant is one who engages in the sale of merchandise at
any place in this state temporarily, and who does not in
tend to become and does not become a permanent merchant
of such place. * * *"

As to that portion of your first question which presumes
the person in question to be engaged in the business of fol
lowing fairs and carnivals to sell "merchandise" to the pub-
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lie on fair grounds, our answer is "Yes." The facts stated
by you clearly come within the conditions and requirements
of the statute.

The remainder of your first question resolves itself into
an inquiry whether the enumerated items constituting the
subject of sale are "merchandise" within the meaning of
the statute.

"Merchandise" is defined in Webster's New International

Dictionary, 2nd Ed., Unabridged, as follows: "The objects
of commerce; whatever is usually bought and sold in trade;
wares; goods."
The question of who are transient merchants under vary

ing factual situations and the considerations controlling
the conclusions reached in each instance have been discussed

in a number of opinions rendered by this department. See
III Op. Atty. Gen. 614 (reversed in part by XI Op. Atty.
Gen. 898); 1912 Op. Atty. Gen. 719; XII Op. Atty. Gen. 363;
XIV Op. Atty. Gen. 315; XVIII Op. Atty. Gen. 341; XX Op.
Atty. Gen. 522; XXII Op. Atty. Gen. 454, 686, 714.
Since the administration of licensing laws embraced

within ch. 129, Stats., is new to your department by reason
of its recent transfer from the department of agriculture
and markets, a study of the opinions cited will undoubtedly
be of material help to you and answer many of your ques
tions.

In the order enumerated, the following are held not to
be transient merchants: proprietors of (a) eating places
(assuming you mean establishments devoted exclusively to
the preparation, cooking and serving of food); and (b) pop
corn stands where the proprietor pops the corn and uses
butter and salt or other ingredients or coatings. We regard
the preparation or processing of popcorn under such cir
cumstances as in the same category as preparation of food
in restaurants wherein the element of personal service is a
substantial factor in determining the sale price.
The remaining items, insofar as they are purchased in

the same form in which they are later sold for profit, con
stitute "merchandise" and the proprietors of the stands
must be held to be transient merchants: (c) candy stands;
(d) novelty stands; (e) jewelry stands; (f) fruit stands;
(g) peanut stands; (h) soft drink stands. It should always
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be borne in mind that if the person who sells these items
manufactures them himself, such as where he makes the
candy he sells, he is not selling "merchandise" in the sense
that term is used in the statute. A person who merely sells,
but does not buy for resale is not ordinarily considered a
merchant. 40 C. J. 643.

Your second question is answered "No."
The relevant portion of sec. 129.01 (1) is as follows:

"* * * but nothing in this chapter shall prevent any per
son from distributing or selling any agricultural product
which he has grown in this state."

The legislature has thus clearly stated that farmers or
other persons from this state who sell agricultural produce
grown by them in this state, are not required to obtain
state licenses as peddlers, transient merchants, etc. The
statute is clear. There is no need for construction.
SGH

Soldiers, Sailors and Marines—Certificate of Service—
Register of Deeds—Form NAVPERS-553, Notice of Sepa
ration from the U. S. Naval Service, is an instrument
entitled to record under the provisions of sec. 45.21, Wis.
Stats.

September 5, 1946.

Col. Leo B. Levenick, Director,
Department of Veterans Affairs.

You have asked our opinion whether form NAVPERS-
553, Notice of Separation from the U. S. Naval Service, is
an instrument entitled to record as a portion of a naval en
listed man's certificate of discharge under sec. 45.21, Wis.
Stats., or otherwise.
In XXXIV Op. Atty. Gen. 323 we determined that such

notice of separation was entitled to record. As this matter
seriously affects the rights of large numbers of naval per
sonnel, we are herewith extending our prior opinion to
set forth in detail the factual evidence and the authorities
which support that opinion.
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It is uniformly held that the register of deeds is required
to record only such instruments as are specifically author-
ized by law to be recorded. Sec. 45.21, Wis. Stats., author
izes the record of a certificate of discharge or release for
every person who has served in the armed forces of the

United States at any time. Hence this question resolves
itself into a determination of the nature of a certificate of
discharge.

Sec. 45.21, Wis. Stats., was created by ch. 465, Laws 1919.
It is unifonnly held that, in construing a statute, in case of
ambiguity or uncertainty or in the definition of terms, the
contemporaneous circumstances may properly be considered
and the court may take into consideration all facts and cir
cumstances existing at the time of and leading up to its
enactment. 59 C. J. 1014; Pfingsten v. Pfingsten, 164 Wis.
308; Ekern v. McGovom, 154 Wis. 157; Koepp v. National
Enamel and Stamping Company, 151 Wis. 302; Foth v. Mcu-
comber and Whyte Rope Compannj, 161 Wis. 549. In Towne
V. Eisner, 245 U. S. 418, it was expressly stated that a word
"may vary in content according to the circumstances and
time in which it is used." Further, 18 C. J. 467, Note 80,
states, "The meaning of particular words * * * is to be
found * * * in the subject or occasion on which they are
used."

Accordingly, it is material herein to consider the nature
of a certificate of discharge from the United States army in
1919, the time at which this law was enacted. A certificate
of honorable discharge at this time included the name, rank
and serial number of the individual; his organization; the
reason for discharge; the date, city and state of birth; his
occupation; his physical description; date of enlistment or
induction and place thereof; period of enlistment; prior
service; appointment as a non-commissioned officer; qualifi
cation in arms; battle participation; wounds; physical con
dition on discharge; preventive vaccines received; marital
status; character and remarks which would show whether
time had been lost under the 107th Article of War. It is
clear that an instrument containing the foregoing infor
mation was the type of instrument that the legislature had
in mind when it required the record of the certificate of
discharge.
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Form NAVPERS-661, Certificate of Discharge, in use up
until recently, contains substantially the above information
on its obverse and reverse sides. Presently, the navy has
separated this information into two parts and issues two
forms: (1) a Certificate of Discharge which gives only
name, rank and serial number, organization and date of dis

charge; and (2) the Notice of Separation from the U. S.
Naval Service (NAVPERS-553) referred to in paragi-aph
one, which contains the bulk of the information above set
forth, together with additional data on pay, insurance, em
ployment and education. The Certificate of Discharge is
printed only on one side of the sheet; the same is true for
the Notice of Separation.

Section 59.575, Wis. Stats., requires the register of deeds
to make and certify copies of any public record or instru

ment required by a veteran in connection with any claim
for benefits under federal or state law. You state that the

information which is required to secure such benefits is
that shown on the Notice of Separation and not on the Cer
tificate of Discharge.

Considering the nature of the Certificate of Discharge at
the time sec. 45.21, Wis. Stats., was enacted, and con
sidering the purpose for which the information so pre
served is necessary, both on behalf of the veteran and his
dependents, the conclusion is inescapable that the legislature
intended by ch. 465, Laws 1919, which is now sec. 45.21,
Wis. Stats., to require the record and preservation of such
information as was shown on the Certificate of Discharge
at the time the law was enacted, and that this clear legis
lative intent cannot be defeated by separating such certifi
cate into two instruments. Further, this conclusion is valid

even though one instrument is amplified to include addi
tional material. Accordingly, form NAVPERS-553, Notice
of Separation from the U. S. Naval Service, is an instru

ment entitled to record under the provisions of sec. 45.21,
Wis. Stats.

RGT
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Counties—Insane—Sec. 49.08, Stats. 1945, does not au
thorize a county to make a claim against the estate of an
incompetent for the expenses referred to in sec. 51.07, Stats.

September 6, 1946.

Rudolph P. Regez,
District Attorney,

Monroe, Wisconsin.

We have your recent request for an opinion in regard to
the authority of the county to file claims against the estates
of incompetents for costs of commitment, guardian ad
litem fees, fees for examining doctors, and sheriff's fees
for transporting the incompetent to the institution to which
committed.

Under sec. 51.07 (3) these expenses are made a charge
against the county. It is your contention that these expenses

are recoverable by the county under sec. 49.08, Stats. 1945
(formerly 49.10). You refer also to XXIII Op. Atty. Gen.
221. That opinion at p. 222 concluded with the following

sentence: "After the county has paid these charges it can
collect from those of the patients who are able to pay for
such care under the provisions of sec. 49.10."
You will note that no authority was cited in support of

that proposition. Under ch. 51 the state and counties each
bear a part of the maintenance of insane persons. That be
ing true, sec. 49.08 (formerly 49.10) is inapplicable since

the language of that section is as follows:

"If any person at the time of receiving relief under sec
tions 49.01 to 49.17 or as an inmate of any county or munic
ipal institution in which the state is not chargeable loith
all or a part of the inmate's maintenance * * * is the
owner of property, the authorities charged with the care
of the dependent, or the board in charge of the institution,
may sue for the value of the relief from such person or his
estate. * * *"

Sec. 49.08 applies to ordinary relief cases and the insti
tutions referred to are county homes (sees. 49.14, 49.15),
county hospitals (sec. 49.16), or similar institutions oper
ated by municipalities. Nowhere does it appear that the
legislature intended to include mental hospitals.



Opinions op the Attorney General 321

We also have considered the provisions of sec. 46.10 and
find nothing there to authorize your county to recover the
charges from the estate of the deceased incompetent. That
section permits the state, or counties having a population
of 500,000 or more, to recover actual per capita costs of
maintenance for persons committed to any charitable cur
ative or penal institutions of the state. Green county, of
course, does not fall within the classification of counties
having 500,000 population.
In XXXII Op. Atty. Gen. 57, it was pointed out that the

right of recovery in matters of this nature is a statutory
right. In the absence of statutory authority for the county
to recover the expenses you refer to, no claim may be made
against the estate of incompetents committed under ch. 51.

It is our conclusion, therefore, that your county may not
file claims for expenses referred to in sec. 51.07, Stats.
ES

Oil inspection—Containers—A container of gasoline, of
a capacity of more than one quart, must be painted red
pursuant to sec. 168.11. A container of kerosene may not be.

September 9, 1946.

L. C. Whittet,

State Inspection Bureau.

You have asked whether kerosene may be dispensed from
a container which is painted red.
The answer is "No." In sec. 168.11 it is specified that

containers (with the capacity of more than one quart)
must be painted vermillion red and stenciled in a certain
manner if used for storage or delivery of gasoline, benzine,
naphtha or like product of petroleum. Following such pro
vision the section states that no dealer shall deliver kero
sene in a container "painted or stenciled as hereinbefore
provided" and that no one keeping for use or using kero
sene shall put the same in a container "painted or stenciled
as hereinbefore provided."
You have also asked whether large containers of from

300 to 500-gallon capacity having compartments for both
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gasoline and kerosene may have the entire surface painted
red for use on the farms.

The answer is "No" under the provisions cited in con
nection with the preceding question. Containers used for
gasoline must be painted red and those used for kerosene
must not be so painted.
BL

CHminal Law—Soldiers, Sailor's, and Marines—Insane—
Sec. 45.30, Stats., does not apply to veterans committed to
the central state hospital or other hospital designated by the
department of public welfare under sees. 357.11 and 357.13.

September 9, 1946.
A. W. Bayley, Director,

State Department of Public Welfare.

You inquire as to whether sec. 45.30, Stats., as amended
by chs. 238 and 587, Laws 1945, applies to veterans com
mitted to the central state hospital under sees. 357.11 and
357.13, Stats. The relevant portions of eh. 238, Laws of
1945, are as follows:

"* * * After a veteran has been legally committed to
any hospital or asylum for the insane in this state the su
perintendent of such hospital or asylum in any county hav
ing a population of 500,000 or more or the state depart
ment of public welfare when the commitment has been made
to any other such hospital or asylum upon receipt of a
certificate of eligibility from the veterans' administration
evidencing the right of such veteran to be admitted to a
veterans' facility may transfer such veteran to such facility.
* * * Any veteran transferred as provided in this subsec
tion shall be deemed committed to the veterans' administra
tion pursuant to the original commitment."

Sec. 357.11 provides for the trial in criminal cases of the
issue of insanity at the time of the offense and requires
the commitment of persons found not guilty because insane
to the central state hospital or to an institution designated
by the state department of public welfare, "there to be de
tained and treated until he shall be discharged according to
law." Subsec. (4) provides for a re-examination of his san
ity in the court from which he was committed and in sub-
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stance limits the right to discharge him to cases in which
the magistrate or the jury shall in addition to finding him
sane and mentally responsible, find that he is not likely to
have such a recurrence of insanity as would result in crim
inal acts.

Sec. 357.18 provides for procedure in case the court is
informed that the defendant in a criminal case is insane
at the time of his trial and requires that if he be found
insane he be committed to the central state hospital or an
institution to be designated by the department of public
welfare and his trial postponed indefinitely. Upon his re
covery he is required to be returned to the court to stand
trial. He may apply for a re-examination of his sanity in
the court from which he was committed. Subsec. (4) con
cludes with the following language: "But no such person
shall be removed or discharged from said hospital or home
except upon the order of the court having jurisdiction over
such person for trial, sentence or commitment."
The legislative policy with reference to the two types of

criminal insane covered by sees. 357.11 and 357.13 has al
ways been clearly and positively expressed. They are to
be detained in the hospital to which they were committed
until the court which committed them authorizes their re
moval or discharge, except in the case of incurables who
may be transferred to county asylums under sec. 51.12 (3).
Any reversal of that policy ought not to be implied but
must be found in the clear and unmistakable language of a
statute. To permit the transfer of the criminal insane to
hospitals outside of and not subject to the laws of this state
or the jurisdiction of its courts would be a most radical de
parture from the long established policy of the state.

Sec. 45.30 authorizing transfers from insane hospitals to
veterans facilities is a general statute relating to insane
hospitals whereas sees. 357.11 and 357.13 are special stat
utes relating to particular classes of insane persons, namely,
the criminal insane. Under the general rule of construction,
a special statute controls over a general one in case of any
conflict.

However, sec. 51.23 (1), Stats., provides as follows:

"The provisions of all statutes relating to state hospitalsfor
the insane, except subsections (1), (2), (4) and (5) of section
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51.12 are applicable to the central state hospital. Section
51.13 and subsection (3) of section 52.03 are applicable only
for inmates whose prison term or sentence has expired."

Sees. 51.12 (1) and (2) relate to the transfer of patients
from state or county hospitals, asylums or senile wards to
other like institutions. Subsec. (4) permits the discharge
of patients to the custody of their relatives or friends. Sub-
sec. (5) provides as follows:

"Whenever it shall be brought to the notice of the depart
ment that any insane or senile person within the state is
legally entitled to receive care and support in the national
hospital for insane soldiers, it shall take proper measures
to procure his admission to said hospital and to transport
him there."

Although by the application of the ordinary rules of con
struction, sec. 51.23 (1) above quoted would seem to adopt
as applicable to the central state hospital the transfer pro
visions of sec. 45.30, we are clearly of the opinion that it
was never the legislative intent to do so. All of the trans
fer provisions relating to state and county asylums and in
sane hospitals (except sec. 51.12 (3) relating to the trans
fer of incurably insane to county asylums) which were in
effect when sec. 51.23 (1) was adopted, were expressly ex
cluded from its provisions. Laws 1919, ch. 347, sec. 32. It
will be noted that one of the exceptions mentioned in sec.
51.23 (1) is sec. 51.12 (5) providing for transfers of vet
erans to the national hospital for insane soldiers. No rea
son is perceived for prohibiting such transfers of inmates
of the central state hospital while permitting -their trans
fer to facilities of the veterans administration.

Sec. 51.23 has been in force and effect since 1919. We
have no doubt that its provisions were overlooked by the
persons who drafted the bill in 1945 providing for the trans
fer of insane veterans to a veterans facility. The rules of
construction are merely guides to be used in arriving at
the legislative intent and must not be blindly followed to
a result which is clearly contrary to the legislative intent.
In this instance we are satisfied that the legislature did not
intend sec. 45.30 to apply to criminally insane veterans, and
you are therefore so advised.

WAP
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Department of Veterans Affairs—Poxver of Attorney—
Recordubility—Instrument purporting to be copy of reso
lution of state board of veterans affairs authorizing director
to act for it in matters relating to conveyances of property,
satisfaction of mortgages, etc., not signed nor acknowl
edged, is not entitled to be recorded under sec. 235.44, Stats.,
as a power of attoniey.

September 9, 1946.

FULTON COLLIPP,

District Attorney,
Friendship, Wisconsin.

You have requested an opinion with reference to the re-
cordability of a document which reads as follows:

"The following resolution was unanimously adopted by
the Board of Veterans Affairs, Wisconsin Department of
Veterans Affairs, at its regular meeting on 19 July 1946:
" 'WHEREAS Director Leo B. Levenick has charge of

the administration of the Wisconsin Department of Veter
ans Affairs, and
" 'WHEREAS it is deemed advisable that Director Lev

enick be authorized and empowered to act on behalf of the
Board of Veterans Affairs in all matters pertaining to loans
made by the Department of Veterans Affairs in accordance
with the provisions of Chapter 45, Wisconsin Statutes,
1945;

" 'NOW, THEREFORE, BE IT RESOLVED that Direc
tor Leo B. Levenick be, and he hereby is, designated, dele
gated and granted full and complete authority and power
to act for the said Board of Veterans Affairs and the Wis
consin Department of Veterans Affairs in all matters re
lating to making and the liquidations of loans made under
the provisions of Chapter 45, Wisconsin Statutes, 1945, and
acts amendatory and supplementary thereto, including with
out limitation because of enumeration, the conveyance of
property, both real and personal, the execution of satisfac
tions and releases of mortgages for real and personal prop
erty, assignments and judgments, the instituting of neces
sary legal actions and any and all other actions necessary or
incidental thereto;
" 'BE IT FURTHER RESOLVED that all instruments

heretofore executed by Leo B. Levenick, as Director of the
Wisconsin Department of Veterans Affairs be and the same
are hereby expressly ratified and approved.' "
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Sec. 235.44, Stats., provides as follows:

"A letter of attorney or other instrument containing a
power to convey lands as agent or attorney for the owner
thereof when executed, acknowledged and proved in the
manner prescribed in this chapter for the execution, ac
knowledgment and proof of conveyances may be recorded
in the office of the register of deeds of any county in which
any of the lands to which such power relates are situated."

The above quoted instrument is not signed in the pres
ence of two witnesses nor is it acknowledged and it is there
fore not entitled to be recorded as a power of attorney.
See Girardin v. Lampe, (1883) 58 Wis. 267, 270—271; Har-
rass V. Edwards, (1896) 94 Wis. 459, 463.
WAP

Criminal Law—Discyrderly Conduct—Sec. 343.463, Wis.
Stats., is applicable only to the places therein mentioned
and does not prohibit disorderly conduct, etc., committed in
other places.

September 10, 1946.

Henry C. Oakey,

District Attorney,

Osceola, Wisconsin.

You request an opinion as to whether sec. 343.463, Stats.,
is limited to acts committed in a state fair grounds or state
or county institutions. That section provides as follows:

"Any person who shall be guilty of any noisy, boisterous
or disorderly conduct, or of fighting, immoderate drinking,
drunkenness, indecent exposure of the person, lewd, wan
ton or obscene conduct, or vulgar or obscene language, or
of any oifense against the laws or the regulations govern
ing the state fair grounds or either of the charitable, cur
ative, reformatory, and penal institutions of the state or
any county, within the same or the grounds thereof, shall
be punished * * *."

A study of the legislative history of the above act clearly
shows that the offense there created applies only to the in
stitutions and grounds mentioned. It was originally created
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by Laws 1878, ch. 58, and became sec. 609a, Stats. 1878,
the first part of which vested in the officers of the state
insane hospitals the powers of police officers for their re
spective hospitals and grounds and continued as follows:

"* * * Any person who shall be guilty of any noisy, bois
terous, or disorderly conduct, or of fighting, immoderate
drinking, drunkenness, indecent exposure of the person,
lewd, wanton or obscene conduct, or vulgar and obscene
language, or of any offense against the laws of the state or
the rules and regulations governing said hospitals, within
said hospitals or the grounds thei'eof, may he summarily
arrested by said officers or employes, or any one of them,
and on conviction for any such offense shall be punished

The 1878 session law above cited was entitled "AN ACT
to provide for the more efficient government of the State
Hospitals for the Insane." Sec. 609a, Stats. 1878, was a
part of ch. XXXIII entitled "Miscellaneous Provisions Re
lating to the Public Institutions."
By sec. 9 of ch. 328, Laws 1919, the portion of sec. 609a

relating to the police powers of institution officers was
placed in sec. 46.05 (5), Stats., and by sec. 10 of the same
session law the portion of sec. 609a prohibiting disorderly
conduct, etc., was amended to include "the charitable, cur
ative, reformatory, and penal institutions of the state or any
county" and was renumbered sec. 4444a, Stats., which was
a part of the chapter entitled "Offenses Against Property."
Subsequently it was renumbered according to the decimal
system and by ch. 470, Laws 1939, was again amended to
include "the state fair grounds."

It is therefore clear that sec. 343.463, Stats., was never
intended to prohibit disorderly conduct, etc., generally, but
is limited to the places mentioned in the statute.
WAP
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Approvriations and Expenditures—Emergency Board—
State—Officers and Employes—Questions answered regard
ing effect of that portion of sec. 20.74 (2), Stats., as cre
ated by eh. 2, Laws Special Session 1946, addressed to the
subject of a cost of living bonus for certain state employes.

September 11, 1946.

Robert C. Zimmerman,

Assistant Secretary of State.

You ask for our opinion with respect to certain problems
arising out of a provision which is addressed to the sub
ject of a cost of living bonus for certain state employes con
tained in ch. 2, Laws Special Session 1946, which creates a
new subsection of the statutes to be known as sec. 20.74 (2),
effective August 3,1946. The questions on which you desire
our advice are as follows:

1. Does the act, with the resolution of the emergency

board of August 28, a copy of which is attached, authorize
the payment of the bonus without any further action by
the emergency board to determine the need for the bonus?

2. If the act authorizes the payment of the bonus with
out any action by the emergency board, other than supple
menting appropriations which are insufficient, can the bonus
be paid for the full month of August or must it be prorated
from August 3, the date when the act became effective?

3. If further action by the board is required, can the
bonus be allowed beginning August 1 or 3 or must it take
effect subsequent to the required board action?
The resolution of the Emergency Board adopted on Au

gust 28, 1946 reads as follows:

"The Emergency Board, effective as of August 1, 1946,
will supplement any and all appropriations of state agencies
which are insufficiently large to finance the $10 cost of liv
ing bonus to such classifications of employes receiving base
pay of $200 per month or less, as provided by Chapter 2,
Special Session of 1946; and that allotments from the
appropriation made by 20.74 (2) for the aforesaid cost of
living bonus will be made at such time as any state agency
presents satisfactory evidence indicating that it is unable to
pay the aforesaid bonus without an allotment from the
Emergency Board."
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We have been advised that a cost of living bonus has been
and now is being paid to the various state employes in the
competitive division of the classified service who are en

titled thereto as provided in sec. 14.71 (In). In addition
the salary of all civil service employes was increased $10
per month commencing April 1, 1946 and continued to
March 1, 1947. This was done by a general change in the
compensation schedule of all employes in the classified ser
vice made pursuant to sec. 16.105 (4). The $10 cost of liv
ing bonus referred to in sec. 20.74 (2) as created by ch. 2,
Laws Special Session 1946, is in addition to the cost of liv
ing bonus granted by sec. 14.71 (In) and said general in
crease in salary granted on April 1, 1946.
The provisions of sec. 20.74 (2) raise certain questions

which should be considered before any comment is made
regarding the three questions asked by you.

1. No doubt in creating sec. 20.74 (2) by enactment of
ch. 2, Laws Special Session 1946, the legislature intended,
among other things, that state employes receiving a base
pay of $200 per month or less should receive a cost of liv
ing bonus of $10 per month up to March 1,1947 in addition
to the other bonus and salary increase previously referred
to, provided that "the need thereof is shown following a
survey by the emergency board in cooperation with the bu
reau of personnel, the budget bureau or such other agency
as the board may deem advisable." Unfortunately, the lan
guage used fails to state clearly how this result is to be ac
complished.
A bonus paid to an employe is regarded as part of his

wage. Johnson v. Fuller & Johnson Mfg. Co., 183 Wis. 68
at 79; 5 Words & Phrases (Perm. Ed.) 671. It follows that
where a bonus is granted for future services it is in effect
an increase in the employe's wage for the period for which
such bonus is granted. There can be no question but that
as a broad general proposition no increase in salary can
be granted state employes unless there is a statute which
grants such an increase directly or a statute under which
some public official or board can exercise such power. Like
wise before any bonus can be paid to state employes it is
essential that a statute be found which either grants such a
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bonus directly or under which some public official or board
could exercise such power.
We do not think sec. 20.74 (2) as created by ch. 2, Laws

Special Session 1946, falls in either class.
From its context it is clear that said sec. 20.74 (2) is

simply an appropriation statute. It contains no language
which specifically or by implication grants an automatic

cost of living bonus to the state employes therein mentioned.
It goes no farther than to make available funds to pay any
cost of living bonus to state employes receiving a base pay
of $200 per month or less only when granted, subject to
the limitations therein contained. Thus ch. 2, Laws Special
Session 1946, relates that a new subsection known as sec.
20.74 (2) is created to read in part as follows:

"In addition to the appropriation made in subsection (1)
for the fiscal year 1946-1947, $1,821,600 for the period end
ing February 28, 1947, to be alloted as pi*ovided in sub
section (1) to the following departments for the purposes
and in the maximum amounts as follows:

"To state departments [the sum of $600,000 for the pur
pose of] a $10 per month cost of living bonus to such class
ifications of employes receiving base pay of $200 per month
or less, terminating March 1, 1947, as the need thereof is
shown following a survey by the emergency board in coop
eration with the bureau of personnel, the budget bureau
or such other agency as the board may deem advisable."

It therefore becomes necessary to determine whether
there is any other statute under which an additional cost
of living bonus could be granted to state employes. There
is, of course, sec. 14.71 (In). As previously stated a cost of
living bonus has already been granted under that section
and is still in effect. Any increase of that cost of living
bonus may be adjusted as of July 1 of each year but only
in event there has been a certain increase in the cost of liv

ing index as of the previous December 15th. No increase

could be made on July 1, 1946 because the increase in the
cost of living index as of December 15, 1945 was not suf
ficient to authorize an increase.

We find no other section which it can be said directly
grants a cost of living bonus to state employes. However,
we are of the opinion that an additional cost of living bonus
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could be granted all state employes in the classified service
when the legislature is not in session, as is the case now,
by action taken by the bureau of personnel with approval
of the emergency board and director of the budget. The
statute we rely on in support of this conclusion is sec. 16.105
(4), which reads as follows:

"(4) The standard salary ranges submitted by the di
rector, as may be modified by the joint committee on finance,
shall, for the ensuing biennium, constitute the state's com
pensation plan for positions in the classified service; pro
vided, that the personnel board, with the approval of the
director of the budget and the emergency board, while
the legislature is not in session, may change the compensa
tion schedule for any grade and class when such action is
made desirable by changing employment and economic con
ditions."

As we have previously said, a bonus for future services
is in effect an increase in wages or salary for the period for
which the bonus is to be paid. Hence there is no reason why
such change in salary could not be effected by a change in
the salary schedule for the period for which the bonus is
to be paid, especially in view of the fact the subsection
specifically mentions that the salary schedule may be
changed where such change is made desirable "by changing
employment and economic conditions."
We now turn to the state employes in the unclassified

service. Generally speaking, state employes in the unclass
ified service are employed by various state agencies which
are given power by statute either expressly or by implica
tion to employ subordinates. As a general proposition, un
less provided otherwise by statute, the employing agency
has the power to fix the wages or salaries of such employes.
Unless prohibited by statute the wages or salary of any
such employe may be raised by action of the employing
agency. For this reason the agency would have power to
grant an increase in salary or a bonus to its employes un
less such action would be contrary to a specific statute.
From the foregoing we conclude that if by appropriate

action taken by the personnel board, the director of the
budget and emergency board as provided in sec. 16.105 (4),
employes in the classified service drawing base pay of $200
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a month or less are granted a temporary raise in salary to

meet increases in the cost of living, which temporary in

crease in salary may be called a "bonus," or if a like tem

porary increase "in salary or bonus is given employes in

the unclassified service earning a base pay of $200 a month
or less, by action taken by the representative state agencies

employing them, the funds appropi'iated to the emergency

board under sec. 20.74 (2) can be made available through
action of said board provided the various conditions set up

by sec. 20.74 (2) are complied with.

The next question presented is to determine whether the

resolution of the emei'gency board dated August 28, 1946

complies with the conditions set up by sec. 20.74 (2). The
portion of this subsection which contains the applicable

conditions has been set forth in full earlier in this opinion.

In our judgment said resolution of the emergency board is

insufficient to make available any of the funds appropriated
to it under sec. 20.74 (2) for the i-eason that it does not con
tain facts showing that the board has complied with that
portion of sec. 20.74 (2) which is hereafter italicized. That
subsection appropriates to the emergency board the sum of
$600,000 to be allotted as provided in sec. 20.74 (1) "to
state departments" for the purpose of a $10 per month cost
of living bonus to state employes receiving a base pay of
$200 per month or less, terminating March 1, 1947, "as the
need thereof is shoivn folloiving a survey by the emergency
board in cooperation with the bureau of personnel, the bud
get bureau or such other agency as the board may deem ad
visable."

If the emergency board has met and made the necessary
survey and determined the need as provided in sec. 20.74
(2), the resolution of August 28, 1946 should be amended
to show such fact, and when so amended will in our opin
ion be sufficient to make funds appropriated to it available
for payment of the $10 cost of living bonus referred to in
that subsection whenever such bonus is granted such em
ployes by the appropriate state agency. If the emergency
board has not met and made such survey and determined
the need as provided in sec. 20.74 (2), no funds appropri
ated to it under sec. 20.74 (2) can be made available to
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pay said $10 cost of living bonus unless and until it makes
such survey and determination.

A question has also been raised as to whether such ap

propriation made by sec. 20.74 (2) may be made available

to pay a $10 cost of living bonus to all state employes earn
ing a base pay of $200 a month or less, or whether such

appropriation is available only to certain classes of state

employes such as those in the classified service. The appro

priation made to the emergency board by sec. 20.74 (2) is

available "to state departments" subject to the conditions

therein stated. The word "department" is defined in sec.

15.01 (4) as follows:

"(4) Whenever in this chapter or in sections 20.74 and
20.77 the word 'department' is used, it shall be construed
to include all state departments, boards and commissions,
and all state educational, charitable, correctional and other
institutions, and all societies and associations to which sec
tion 20.78 of the statutes is applicable."

2. Art. IV, sec. 26, of the Wisconsin constitution provides
in part that "The legislature shall never grant any extra
compensation to any public officer, agent, servant or con
tractor, after the services shall have been rendered or the
contract entered into * *." This constitutional provision
requires that any cost of living bonus granted employes in
the classified service commence on or after the date it is

granted by the personnel board and approved by the direc
tor of the budget and the emergency board as required by
sec. 16.105 (4), and any such bonus granted employes in the
unclassified service commence on or after the date it is

granted by the employing agency. It prohibits the granting
of any cost of living bonus for any period of time prior to
such date, since any such bonus would constitute a grant
of extra compensation after the services have been per
formed. If such bonus is granted by action taken in the
middle of the month, the amount of bonus payable the first
month must be prorated as of the date it is granted. We are
advised that no action has been taken to date to grant an
additional cost of living bonus of $10 to state employes who
are now being paid a basic wage of $200 or less, in either
the classified or unclassified service. Hence we are unable
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to advise you as to the specific date when any bonus might
go into effect.

3. For reasons stated in the preceding paragraph, the
cost of living bonus can only be paid commencing with the
date when it is granted. In event such action has been
taken, the moneys appropriated by ch. 2, Laws Special Ses
sion 1946, can be made available for payment of such bonus
subject to the restrictions and limitations contained in ch. 2,
Laws Special Session 1946, by appropriate action taken by
the emergency board. The important date is the date when
the cost of living bonus is granted. Any bonus may be made
to date on or after that date. When and if a cost of living
bonus is granted, we see no reason why action to make
funds appropriated by ch. 2, Laws Special Session 1946,
available may not be taken by the emergency board either
before or after the date said bonus is put into effect.
WET

Elections—Ballots—Sec. 6.23 (17) (a) is directory and
not mandatory; if ballot paper of one tint is not available,
another tint may be substituted.

September 13, 1946.
Andy Borg,

District Attoimey,
Superior, Wisconsin.

You state that Douglas county is unable to comply with
the provisions of sec. 6.23 (17) (a), Wis. Stats., which re
quires that pink paper be used for referendum ballots, for
the reason that such pink paper is not available, and you
inquire whether paper of another tint may be validly used.
In Petition of Leuch, 244 Wis. 305, 317 (1943) the su

preme court has expressly ruled, in constructing another
subsection of sec. 6.23, that effect must be given to the will
of the electors, notwithstanding infonnality or failure to
comply with some of the statutory provisions controlling
the form of ballots. The decision is based upon the provi
sion of sec. 5.01 (6), Wis. Stats., which provides:

"This title [referring to title II of the statutes which in
cludes ch. 6] shall be construed so as to give effect to the
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will of the electors, if that can be ascertained from the pro
ceedings, notwithstanding informality or failure to comply
with some of its provisions."

Further, in XXIV Op. Atty. Gen. 348 it was expressly
ruled that substantial compliance in the form of the ballot
with sec. 6.23 (17) (a) was sufficient, and in XXXIII Op.
Atty. Gen. 188, the general rule was again followed.

Accordingly, it is clear that the provision of sec. 6.23 (17)
(a) has been construed as directory and not mandatory, and
that if Douglas County is unable to obtain pink paper for
the referendum ballot "D" it may substitute therefor paper
of another tint.

RT

Counties—Taxation—Drainage District s—Tax deed
taken on a general tax certificate does not cut off the lien
of drainage district certificates.

Owners in drainage district who have paid additional as
sessments because other owners have defaulted are sub-

rogated to the rights of creditors and bondholders under sec.
89.87 (4) (d).

September 17, 1946.

Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You inquire (1) whether a county can take a tax deed
on a general tax certificate and thereby cut off the lien of
drainage district certificates, and (2) whether owners in
the drainage district who have paid additional assessments
because other owners have defaulted, have any claim against
the proceeds of a tax sale of the defaulters' land after the
general taxes of the county have been paid.

Sec. 89.37 (5) provides:

* * No tax deed shall cut off any drainage assessment
nor shall any drainage assessment deed cut off any tax."

The provisons of chapter 89 are made applicable to chap
ter 88 by sec. 89.72. Accordingly, the answer to your first
question is in the negative.



336 Opinions of the Attorney General

Sec. 75.365 apparently provides a means whereby the
county can, by agreement with the drainage district, take
title to the lands by tax deed and sell them free and clear
of tax liens. This section has not yet been construed by
the supreme court.

Sec. 89.37 (4) (d) provides an ample remedy for the
county to secure a sale of lands and a release from all out
standing liens. The county as holder of general tax certifi
cates is authorized to initiate such action, In re Wood
County Drainage District, 201 Wis. 368 at 371, and it may
be a purchaser at the sale. XXVI Op. Atty. Gen. 20. Action
may be initiated by the county at any time after the period
of redemption prescribed by the general tax statutes has
expired. XXX Op. Atty. Gen, 47 at 49. While there may
be some confusion in the 1945 statutes because of the re
moval of the provison in sec. 75.01 for a 5-year redemption
period, which removal was accomplished by chapter 567,
Laws 1945, a proper construction of all the provisions of
chapter 567 indicates there was no legislative intention
whatsoever to extend the redemption period indefinitely,
and the redemption period after the expiration of which a
deed may be taken is now that period specified in the certifi
cate of sale under sec. 74.46 (1). Until the amendment of
1945, this period was 5 years.
The proceeds of a sale pursuant to sec. 89.37 (4) (d)

must first be applied to all unpaid general taxes due the
county. If the county were to take a tax deed, the taxes
would be extinguished, In re. Dancy Drainage District, 199
Wis. 85 at 90, but otherwise the county can collect for all
outstanding, valid certificates and unpaid general taxes.
Such certificates issued prior to 1946 are valid for 15 years
from date of issue. Sec. 75.20 (5).

Sec. 89.37 (4) (d) provides that after general taxes and
costs have been paid, any surplus shall be distributed to
the creditors and bondholders. No express provision is made
for distribution to owners who have paid added assess
ments. The owners in a drainage district have been de
clared jointly liable for the indebtedness of the district. In
re Farm Drainage Diet. No. 1, Wawpaca County, 232 Wis.
455 at 464, and hence any owners who have paid more than
their share because of the default of other owners, are sub-
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rogated to the rights of the persons paid, that is, creditors
or bondholders, against such owners, 60 C. J. 730, §38,
Connell v. Welch, 101 Wis. 8, 50 Am. Jur. 726, §70, and
hence are entitled to reimbursement out of any surplus over
general taxes and costs arising upon a sale. Your second
question is answered in the affirmative.

ROT

CHminal Laiv—DaWy, Food and Drugs—Where farmer
living in one county sells his milk to a purchaser in another,

the milk being hauled by an agent or employe of the pur
chaser subject to inspection and rejection at the factory,
title to the milk passes at the factory rather than upon de
livery to the hauler. Sec. 121.47 (1) and (2), Stats. If the
milk is insanitary, prosecution under sec. 97.37 may be
brought in the county of defendant's residence for posses
sion with intent to sell, or in the county where the purchaser
receives and inspects the milk, for selling or offering the
milk for sale.

September 18, 1946.

Anthony E. Madler, Counsel,
State Department of Agriculture.

You inquire as to the proper venue for prosecution of a
violation of sec. 97.37, Stats., under the following facts:
A farmer, who is accused of offering for sale insanitary

milk, resides in Marathon county and sells his product to
a corporation having its principal place of business in the
city of Shawano, Shawano county, and one of its plants
(to which this farmer's milk is hauled) at the village of
Wittenberg, also in Shawano county. The milk is hauled
by truck for which a given amount per hundredweight is
deducted from the price of the milk. The purchaser also
pays the trucker $1 per month per patron serviced by him.
The purchaser exercises complete control over the trucker
by establishing his routes, etc. and retains the right to dis
charge him.
For purposes of this opinion it is also assumed that the

trucker does no more than pick up the cans of milk at the
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farms and that all inspection and testing of the milk is
done at the purchaser's plant, with the right to reject
spoiled or insanitary milk. In other words, the trucker is
the purchaser's agent to receive and transport the milk but
not to accept it as corresponding with the contract. 46 Am.
Jur. 427—Sales, §248.

Sec. 97.37, Stats., provides in part as follows:

"It is unlawful to sell or offer for sale, furnish or deliver,
or have in possession or under control with intent to sell or
offer for sale, or furnish, or deliver as food for man, or to
any creamery, cheese factory, milk condensing factory, or
milk or cream dealer any adulterated milk or adulterated
cream, or any insanitary milk or insanitary cream as de
fined in section 97.36 * *

The offense defined in the above statute is subject to
criminal penalties under sec. 97.72 (4).

It is our opinion that the violation of sec. 97.37 involved
in this case may be prosecuted in either county, but that for
reasons of simplicity of proof it is desirable to prosecute
it in Marathon county where the defendant resides. If pros
ecuted in Marathon county the charge would be simply that
he did have insanitary milk in his possession and under his
control with intent to sell the same as food for man, etc. If
prosecuted in Shawano county the charge would be that
he did sell or did offer the milk for sale, etc., necessitating
proof bearing on the question of where title to the milk
would pass to the purchaser under the arrangement be
tween the farmer and the dairy, on the legal theory outlined
below.

It would appear from the facts you state that the trucker
is an employe of the dairy and not of the producei*, under
the rule announced in Nestle's Food Co. v. Industrial Comm.,
(1931) 205 Wis. 467. However, if we are correct in assum
ing that the purchaser retains a right to inspect the milk at
the factory and to reject such milk as is found to be spoiled
or insanitary, then it would appear that title does not pass
at the farm, but at the factory, notwithstanding that the
trucker is an agent or employe of the purchaser. Kuehn v.
Nero, (1911) 145 Wis. 256; Hayner v. State, (1910) 83 Oh.
St. 178, 93 N. E. 900, 902. The same result would seem to
follow, in the absence of an agreement to the contrary, from
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the provisions of the uniform sales act, sec. 121.47 (1) and
(2), Stats., which provide as follows:

"(1) Where goods are delivered to the buyer, which he
has not previously examined, he is not deemed to have ac
cepted them unless and until he has had a reasonable op
portunity of examining them for the purpose of ascertain
ing whether they are in confonnity with the contract.
"(2) Unless othei'wise agreed, when the seller tenders

delivery of goods to the buyer, he is bound, on request, to
afford the buyer a reasonable opportunity of examining the
goods for the purpose of ascertaining whether they are in
conformity with the contract."

It should be noted, however, that a number of foreign
cases are cited under the above section in 1 U. L. A. 264
and in the pocket supplement thereto holding that notwith
standing the provisions of the foregoing statute, "condi
tional" title passes on delivery to the agent of the buyer,
subject to the right of the buyer to reject the goods and
rescind the sale. A Maryland case, however, holds in accord
with Kuehn v. Nero, supra, that where the buyer has a right
to refuse merchandise delivered in the event that it does
not meet a test, title does not pass until the opportunity
for making the test has been afforded. Weller v. Kolb's Bak
ery and Dairy, (1939) 176 Md. 191, 4 A. 2d 130. In that
case, however, it appeared that the dairy had expressly
agreed that title to the milk should pass at the farm when
the dairy's trucker picked up the milk.

It should be mentioned, also, that without considering
the foregoing proposition, two courts have held that the
venue for a prosecution for sale of adulterated milk is in
the county or district where it was delivered to a common
carrier, not where it was received by the buyer, on the
ground that the sale was completed and the offense fully
committed upon delivery of the milk to the carrier. The
People V. Nogueras, (1915) 23 Porto Rico 309; Common
wealth V. Weaver, (1901) 10 Pa. Dist. 533.)

It would seem, therefore, that a prosecution for selling
or offering for sale could be maintained in Shawano county
but that the case would be complicated by the necessity of
proving the facts with reference to the trucker's contract
and the right of the buyer to inspect the milk before ac-
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cepting it. As stated above, it would therefore be desirable
to bring the prosecution in Marathon county on a charge of
having insanitary milk in possession with intent to sell.
WAP

Corporations—Banks and Banking—Increase of Capital
Stock—^A by-law submitted for consideration held invalid

as depriving stockholders of pre-emptive rights.

September 20, 1946.

Banking Commission.

You ask our opinion as to the validity of a by-law re
cently adopted by a state bank which reads as follows:

"Whenever an increase of capital shall be determined
upon, in accordance with the provisions of law, the Board
of Directors may name a committee of three stockholders,
who are empowered, authorized and instructed to apportion
the new stock in such manner as will be most beneficial, in
the judgment of said committee, to the welfare of the bank,
and best promote the growth and stability; and the persons
to whom the stock is allotted shall have the privilege of
subscribing for such stock and paying for the same such
price as may be fixed by the Board of Directors. The Board
of Directors in determining the value at which the stock
is to be sold shall take into consideration the value of the
stock before the stock was increased, so that the interests
of the original stockholders may be protected."

Your inquiry raises a question relating to the preemptive
right of existing stockholders of a corporation to subscribe
for or purchase their proportionate share of an increase in
the corporation's capital stock. In Hammer v. Cash, 172
Wis. 185, the court said at page 188:

"♦ * * It is firmly established as the law of this state
by Luther v. C. J. Luther Co. 118 Wis. 112, 94 N. W. 69,
and Dunn v. Acme A. & G. Co. 168 Wis. 128, 169 N. W. 297,
that upon an increase of the capital stock of a corporation
a stockholder is entitled to retain and maintain his relative
and proportionate voice and influence in the control ar 1
management of the affairs of the company by purchasing an
amount of the increase of the-capital stock proportionate
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to his then holdings in the corporation, and before the stock
can be sold to outsiders each stockholder must be given an
opportunity to avail himself of this right. * * *"

To the same effect see Estoie of Merrill, 196 Wis. 351,
and for other authorities which establish the foregoing as
the general rule, see Fletcher Cyclopedia Corporations
(Perm. Ed.) ̂ 5135; annotations 138 A. L. R. 526 and 52
A. L. R. 220. "
The majority of cases hold that the new stock must be

olfei'ed to the old stockholders at par, and the corporation
cannot require them to purchase it at a premium or pay a
bonus, even though the intrinsic value of the stock exceeds
its par value. 52 A. L. R. 220 at 239; Dunn v. Acme A. & G.
Co., 168 Wis. 128 at 137.

Basing our opinion on the language of the by-law re
ferred to, we are of the opinion that it must be held con
trary to law for the reason that it would deprive stock

holders of their pre-emptive right as established by the fore
going case and authorities. We do not think that the con
tents of the last sentence of said by-law in any way help
the situation. See Dunn v. Acme A. & G. Co., 168 Wis. 128
at 137; annotation 52 A. L. R. 221 at 239 commencing with
subsection IX.

There are certain circumstances when a stockholder's

pre-emptive right will be held not to exist. Milwaukee San
itarium V. Lynch, 238 Wis. 628. In answering your inquiry,
we have only the provisions of the by-law before us, and
for that reason we base our opinion solely upon the language
contained therein. You should understand that it is possible
that another conclusion might be reached, should other
facts be brought to our attention.

There is also in our opinion some question whether said
by-law may not be invalid for another reason or reasons.
However, in view of the conclusions already reached by us,
it is unnecessary to further consider said question.
WET
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Elections—Recount—Under the provisions of sec. 6.66,
Wis. Stats., each of the opposing candidates is entitled to
only one complete recount.

September 24, 1946.

Leon L. Brenner,

District Attorney,
Waukesha, Wisconsin.

We have your request for an opinion in regard to an in
terpretation of sec. 6.66, Stats., governing election recount
proceedings.

The facts confronting you are as follows:
In a recent primary election one of the two candidates

on a particular ticket filed a petition pursuant to sec. 6.66
(1), Stats., for a recount of five of the twenty-six precincts
in that election district. The recount of the five precincts
disclosed that the opponent was still ahead by one vote. The
original petitioner then filed a petition within the time limit
set up by the statutes for an additional recount of seven
more precincts. The opposing candidate objected on the
ground that the statutes do not permit the filing of more
than one petition for recount.

You have concluded that under the provisions of sec. 6.66
(1) and (la), a candidate for office is entitled to petition
for only one recount. We agree with your conclusion.

Sec. 6.66 (1), Stats. 1945, provides in part as follows;

"(1) Whenever any candidate * * * voted for at any
election, within three days after the last day of the meet
ing of the board of county canvassers, * * * shall file with
the county clerk * * * a verified petition setting forth that
he was a candidate for a specified office * * * and that he
is informed and believes that a mistake or fraud has been
committed in specified precincts in the counting or return
of the votes cast for the office for which he was a candidate
* * * said board of county * * * canvassers * * * shall
reconvene on the day following the filing of such petition
and proceed to ascertain and determine the facts alleged in
said petition and make correction accordingly and recount
the ballots in eveiy precinct so specified in accordance there
with. Such petition shall first be served, as a summons is
served in a court of record, upon all opposing candidates
* * *. Such petition and proof of service thereof shall be
filed with the said clerk, together with a fee of two dollars
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for each precinct in which a recount of the ballots is de
manded in such petition. The petitioner and all opposing
candidates or persons interested therein shall be entitled
to be present in person and by counsel and observe the pro
ceedings. * * *"

Subsec. (la) provides in part as follows:

"Whenever a petition for a recount of part of the pre
cincts within an election district has been filed as provided
in subsection (1), the opposing candidate * * *under like
provisions and in like manner, may file a petition within
five days after the last day of the regular meeting of the
board of canvassers for a further recount of the votes cast
in any or all of the balance of the precincts in such election
district, and the proper board of canvassers shall reconvene
on the day following the filing of such petition and proceed
to ascertain the facts alleged in said petition and make cor
rection accordingly and recount the ballots in every precinct
so specified in accordance therewith."

The provisions for recount proceedings have been revised
and amended on several occasions. Sec. 6.66 (1), Stats.
1921, contained essentially the same provisions as the 1945

statutes except that the candidate had to file his petition
with the county clerk on or before the last day of the meet
ing of the county board of canvassers rather than within

three days after the last day of the meeting as now pro
vided. The 1921 statutes also contain other slight variations
not material here. This subsec. was amended by ch. 219,
Laws 1923 by adding the following language:

"Whenever a recount has been made of part of the pre
cincts within an election district, any candidate or elector,
under like provisions and in like manner, may file a petition
within three days after such partial recount has been com
pleted for a further recount of the votes cast in any or all
of the balance of the precincts in such election districts, and
the board of canvassers shall forthwith proceed to ascertain
the facts alleged in said petition and make correction ac
cordingly and recount the ballots in every precinct so spec
ified in accordance therewith."

The language italicized immediately above clearly in
dicates that any candidate could then file a petition for an
additional recount of specified precincts selected by him.
The statute remained unchanged until amended by ch.

445, Laws 1927. That chapter changed the time limit for
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filing the petition for recount from the last day of the meet
ing of the board of canvassers to within three days after

the last day of the meeting.
Another important change was made by creating subsec.

(la) which comprised essentially the provisions formerly
contained in the last sentence of subsec. (1). In making
this change the legislature altered the language "any can
didate" to read "the opposing candidate."

Since subsec. (1) provides for only one recount and (la)
provides only for recount by "the opposing candidate" it is
our opinion that each one of the opposing candidates is en
titled to only one petition for recount.

It is the rule in this state that the original statement
of the canvassing board, if not challenged, is conclusive
as to who the successful candidate for office is. State ex rel.

Graves v. Wiegand, (1933) 212 Wis. 286, 292. Consequently,
in the situation confronting you, the original report by
the board of canvassers indicates that candidate A was the

successful candidate. Under the provisions of sec. 6.66 (1)

his opponent, candidate B, petitioned for a recount in some
of the precincts. This recount showed candidate A as still
ahead. Candidate B then petitioned for a further recount
over the objection of candidate A. We can find no author

ity in the statutes for a second recount by the candidate
who had already been granted one recount.
We have considered the fact that both of candidate B's

petitions were filed within the time limit set out in the stat
ute, namely, within three days after the last day of the
meeting of the board of county canvassers. However, the

facts as stated in your request for opinion show that the
original recount was completed and disclosed that candidate
A was still ahead by one vote. At this point candidate B
had no legal right to petition for any further recount. Un
der subsec. (la) candidate A had a right to apply for re
count if he so desired.

We believe that the important factor here is that the
entire recount was completed before candidate B filed a new
petition for further recount. The facts stated in your re
quest for opinion do not require us to pass upon the result
which would follow if a new petition covering additional
precincts were filed before the recount machinery had been
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set up and concluded its work. The legislature no doubt had
in mind that a recount was a cumbersome proceeding in
volving a considerable amount of time and effort and this
may well have been the reason why that body limited each
of the opposing candidates to one recount.

It is therefore our opinion that each candidate is entitled
to only one recount under the provisions of sec. 6.66, Wis
consin statutes.

ES

Poor Relief—Medical Aid—Under sec. 49.03 (1) (c),
Stats., 35 per cent of expense incurred by county in hos
pitalizing old-age assistance recipients, dependent children
and blind in county hospital is subject to reimbursement.

September 26, 1946.

Allan W. Bayley, Director,
State Department of Public Welfare.

You state that Milwaukee county has submitted itemized
statements totaling $12,266.15 for medical care at the Mil
waukee county general hospital accorded recipients of old-
age assistance, aid to dependent children and blind aid. We
are asked if 35 per cent reimbursement may be made under
sec. 49.03 (1) (c), Stats.

Sec. 49.03 (1) (c), Stats., provides:

"(1) The county board may, by a resolution adopted by
an affirmative vote of a majority of all its members:

"(c) Abolish all distinction between county dependents
and municipal dependents receiving old-age assistance or
aid to dependent children or aid to the blind, as to med
ical or surgical and hospital and nursing home care, and
have the entire expense of such medical, surgical, hospital
and nursing home care a county charge, to be administered
by the county agency administering such aids and be reim
bursed 35 per cent of such expense plus any federal aid
received for such expenditures from the appropriations
made for aid to the blind, aid to dependent children or old-
age assistance as the case may be."

The Milwaukee county board adopted such a resolution
on March 20,1946, and the per diem rate was changed from
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$4.50 to $4.70 on May 1, 1946. The statement submitted
covers hospitalization for April and May, 1946.
We understand that you have raised no question in other

counties where private medical and hospital facilities are
involved but point out that the Milwaukee county general
hospital is established primarily for the care and treatment
of medically indigent persons at public expense and indi
cate that the payment to the hospital from the funds appro
priated by the county for old-age assistance, aid to depend
ent children and aid to the blind might be considered merely
as a gesture designed to secure reimbursement to the county
of moneys expended by one county department to another
county department.
In XXXIV Op. Atty. Gen. 108 at 111 we said:

♦ * We see no difference in principle between the case
where a county furnishes medical aid or treatment to a
poor or indigent person by sending him to a private physi
cian or hospital and paying the bill therefor, and the case
where it furnishes such aid at its expense in a county hos
pital."

The same reasoning applies here. Recipients of old-age
assistance, aid for dependent children and blind aid are
indigents or "dependent persons" to use the definition em
ployed in sec. 49.01 (4), Stats. See Milwaukee County v.
Waukesha County, 236 Wis. 233; Jefferson County v. Dodge
County, 236 Wis. 238; XXIV Op. Atty. Gen. 163; XXVII
Op. Atty. Gen. 51, and XXVII Op. Atty. Gen. 576.
As a matter of fact the state gains by having these cases

handled at the comparatively low rates established at the
Milwaukee county hospital since if these cases were handled
at the generally higher rates prevailing at private hospitals
the 35 per cent reimbursement paid by the state would re
quire a much larger expenditure of funds. Moreover, the
county which hospitalizes these cases in its own hospital
would be discriminated against in favor of the county which
elects to handle such cases through private hospitals in the
event you were to. deny reimbursement here under sec.
49.03 (1) (c). We find nothing in the statute to require
such an illogical application and you are advised that re
imbursement is in order under the above statute.
WHR
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Prisons and Prisoners—Prison Labor—Vnder sec. 56.08,
Stats., the Huber law, a prisoner may be permitted to re
side at his place of employment, but the sheriff or the court
may order that he return to the jail when not working*.

J. Norman Basten, September. 27, 1946.
District Attorney,

Green Bay, Wisconsin.

You inquire whether under sec. 56.08, known as the
Huber law, a convict in the county jail who has been con
tracted out to do work outside the jail must live at the jail
at all times when he is not working or whether he may board
and room at his place of employment.
The statute appears to contemplate that at least in some

cases the convict may live outside the jail at his place of
employment. Sec. 56.08 (6) as amended by Laws 1945, ch.
185, sec. 5, provides in part:

"A single prisoner without dependents shall be entitled
to his earnings less a charge for such housing and meals,
if any, as may be furnished him. His earnings less such
charge shall be collected by the sheriff * *

This implies that housing may be furnished by the employer
and a charge therefor deducted at the time the wages are
collected by the sheriff. Subsec. (3) provides as follows:

"The county jail of such county is extended to any place
within the county where said work is provided, and the
sheriff shall at all times have the custody of such prisoners."

This does not mean that the sheriff must have the physical
custody or possession of the prisoner but merely that the
prisoner shall be subject to the orders and restraint of the
sheriff. XII Op. Atty. Gen. 31.
On the other hand this office ruled many years ago that

the sheriff had no authority to "parole" prisoners under
the Huber law. VI Op. Atty. Gen. 483, If the prisoner is
permitted to live away from the jail subject only to the
technical custody of the sheriff, there is little, if any, dis
tinction in status between such a convict and one who is
on parole to the department of public welfare.
As you point out, permitting a prisoner to live entirely

outside the jail may result in a situation where no imprison-
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ment is suffered at all. That point has apparently troubled
this office in the past. Thus in XI Op. Atty. Gen. 46, the
attorney general ruled that the court had power under sub-
sec. (2) to order that the prisoner spend his nights, Sun
days and holidays in the jail. The opinion concluded with
this sentence: "If such order could not be made, then a
sentence to the county jail might not mean much, for the
prisoner could celebrate the holidays and Sundays outside of
the jail, and there would be no real imprisonment." This
conclusion would also appear to follow from the language
of subsec. (1) that "the court may order the imprisonment,
or a part thereof, to be in actual and ordinary confinement."
The following year this office ruled that the sheriff need

not send a convict to work on his own farm, on the ground
that that would not be "suitable labor" within the meaning
of subsec. (1). XII Op. Atty. Gen. 44. And it was also held
that a prisoner could not be permitted to go to his home
and do his hardlabor on his personal affairs. XII Op. Atty.
Gen. 532, 533.
The supreme court has had occasion to observe that
* * there is no 'fiction of law' by force of which one

can be at the same time in jail and at liberty. State ex
rel. KcLSsner v. Momsen, (1913) 153 Wis. 203, 208,140 N. W.
1117. Yet a person farmed out to his regular employer and
permitted to live with him would be to all intents and pur
poses at liberty (although restrained from leaving the
county) and would suffer no real punishment.
Our conclusion is that although the law apparently con

templates that in some circumstances the prisoner may re
ceive lodging outside the jail, still it is within the discre
tion of the sheriff—who has "custody" of the convict—to
require him to return to the jail when he is not working and
that, as held in XI Op. Atty. Gen. 46, the court may so or
der at the time of the commitment. However, in extraordi
nary circumstances, and in the absence of such a court or
der, the sheriff would be justified in permitting the prisoner
to live outside the jail if the place of his employment is at
a substantial distance from the jail so that his earnings
would be largely used up in providing daily transportation.
WAP
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Cities—Villages—Licenses and Permits—Taxicab Driv
ers—Municipality may require license from taxi operator
operating in its streets continually for more than 5 days
even though operator is licensed by another municipality
and the days are not in succession.

September 28, 1946.

John S. Barry,
Deputy District Attorney of Milwaukee County,

Milwaukee, Wisconsin.

You state that taxicab drivers licensed by municipalities
outside the city of Milwaukee are continually operating
their cabs in the city of Milwaukee for successive periods
of time, each single period being less than 5 days in length
but the aggregate of the periods being more than 5 days,
and inquire whether the city of Milwaukee may require a
license for such drivers under the provisions of sec; 85.82,
Wis. Stats.

The answer is in the affirmative. The last sentence of

sec. 85.82, which provides

"Any person licensed by any city or village shall not be
required to procure a license in any other municipality un
til he shall remain in such other municipality continually
for at least five days."

is clearly intended to protect drivers on interurban business
where such business is only an incident to their business
in the municipality in which they are licensed. An attempt
to license such incidental business would be of doubtful
validity, 31 A. L. R. 600, 38 Am. Jur. 46, and the statute
only establishes a definite standard for determining when
such operations become principal rather than incidental.

The statute does not provide in express terms that the 5
days must be successive and no such implication should be
read into it. The teim "continually" as used in the statute,
which might be interpreted as requiring 5 days in con
tinuity, that is, in succession, should not receive that con
struction if thereby the aim of the law, which is to allow
a city to regulate taxi operators whose principal business is
carried on in that city, would be nullified. The term may be
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properly construed to refer to continual operation through
put the working day on each of several separate days, as
opposed to occasional or sporadic trips from one municipal
ity to the other. That is, a driver who goes into the city
and operates there all day long for 5 days, whether in suc
cession or not, comes under the jurisdiction of the city; a

driver who makes a trip or two into the city daily carrying
interurban passengers does not come under the jurisdiction
of the city even if he goes there every day for more than
5 days in succession because on no single day is he "con
tinually" in the city. The foregoing construction avoids the
'Absurdity which would result if taxi operators doing their
principal business in the city could avoid regulation by ab
senting themselves every fifth day, and preserves to oper

ators from neighboring municipalities the right to make
occasional interurban trips as a convenience to their pas
sengers without having to obtain two licenses. In constru
ing a license tax law effect must be given to the substance
and purpose of the law rather than its form and language,
33 Am. Jur. 329. Statutes are not to be so construed as to

result in absurdity. Weiherg v. Kellogg, 188 Wis. 97; Price
'V', State, 168 Wis. 603; Pfingsten v. Pfingsten, 164 Wis. 308;
State ex rel. Husting v. Board of State Canvassers, 159
"Wis. 216.

Moreover, a provision making an exemption must be
,strictly construed. 37 C. J. 237.

"An examption from license taxation under a * ♦ ♦ stat
utory provision is in derogation of common right and must
receive a strict interpretation and no claim to exemption
can be sustained unless it is clearly within the scope of the
exempting clause * * * if there is any doubt the uncer
tainty will be resolved against the exemption."

As the quoted sentence from sec. 85.82 creates an exemp
tion any doubt as to the sense in which the term "continu
ally" is used must be resolved against the exemption.
The powers of a municipality to regulate the use of its

streets by license is well settled, 38 Am. Jur. 55, §367, and
the residence of the licensee is immaterial, 37 C. J. 181. Ac
cordingly, when a principal portion, of the business of a
•taxi operator, which the statute defines as continual oper-
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ation for 5 days, is in the streets of the city of Milwaukee
the city may require a license whether or not such 5 days-
are in succession.

RGT

Public Service Commission—Dams—Public service com
mission may not deny approval of satisfactory map, profile
and plans for dam under sec. 31.12, Stats., on grounds that
same were not prepared by a professional engineer regis
tered under sec. 101.31 (1), Stats. Possible violations of
this section should be referred to state registration board
of architects and professional engineers.

September 28, 1946.

Edward T. Kaveny, Secretary,
Public Service Commission of Wisconsin.

Our attention is called to the provisions of chapter 31 of
the statutes relating to applications to the public service
commission for permits to construct dams. Sec. 31.05 (4),
Stats., requires that the application include a general de
scription of the proposed dam, of the material to be used
in the construction thereof, and a general description of all
booms, piers, and other protection works to be constructed
in connection therewith.

Before the grantee of a permit may commence any work
of construction he is required under sec. 31.12 (1), Stats.,
to submit to the commission a complete map and profile
showing the land affected, an outline of the flowage and
such other hydrographic and topographic data as the com
mission may prescribe in addition to complete detailed plans
and specifications for the proposed dam, including all booms,
piers or other protection works. If these are satisfactory
they are to be approved by the commission under sec. 31.12
(2), Stats., after which the grantee is authorized to pro
ceed with construction.

We are informed that in some instances these details af

fect only small navigable streams for the purpose of creat
ing water storage reservoirs for cranberry culture or fur
farming and may consist of rock and earth fill with an iron
pipe or stop-log gate to release flood waters and that fre-
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quently they are designed by the grantee himself in such
a way as to be perfectly satisfactory to the commission.
You ask whether the plans must in all cases be prepared by

a professional engineer registered under sec. 101.31, Stats.
No attempt will be made here to analyze the scope of sec.

101.31, Stats., requiring registration of professional engi
neers or to point out whether a given set of plans presented
to the public service commission for approval under chapter
31 should properly be prepared by a registered professional
engineer, for the reason that we do not consider that such
question is reached in your administration of chapter 31.
The provisions of this chapter are exclusive so far as your
commission is concerned.

If the maps, profiles and plans presented to the commis
sion under sec. 31.12, Stats., are satisfactory on the merits
the commission has no authority under the statute to reject
the same because the author or draftsman is not registered
under sec. 101.31 (1), Stats. The commission may not go
beyond the powers granted it by statute. See American
Brass Company v. State Board of Health, 245 Wis. 440,
where the court said at page 448:

"♦ * ♦ No proposition of law is better established than
that administrative agencies have only such powers as are
expressly granted to them or necessarily implied and any
power sought to be exercised must be found within the four
corners of the statute under which the agency proceeds.
« *

The task of administering the engineering registration
statute is delegated to the state registration board of archi
tects and professional engineers by sec. 101.31, Stats. If a
set of plans is submitted under sec. 81.12 which is satis
factory, you should approve them regardless of the identity
of their author, and if, under the circumstances, there is
reason to believe that he has violated sec. 101.31, Stats., the
matter should be called to the attention of the above board
for such enforcement procedure as it may deem proper,
since your jurisdiction in the premises as previously indi
cated is limited to the sufficiency of the plans themselves and
does not encompass matters relating to possible unauthor
ized practice of professional engineering.
WHR
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Schools and Schools Districts—Tuition—Taxation—Uni
versity—Children of married students occupying temporary
housing projects on university owned lands are entitled to
tuition free schooling in the district where they reside by
virtue of art. X, sec. 3, Wis. Const., and university regents
may not require this right to be waived.

Except as to agricultural trusi: fund property taxable for
school purposes under sec. 70.116, Stats., university regents
are not authorized to pay school taxes or a voluntary pay
ment in lieu of school taxes to the local municipality where a
temporary housing project is maintained for university
students and personnel on state owned land.

October 2, 1946.
Lee Burns, Director,

Division of Residence Halls,
University of Wisconsin.

Our attention is called to a problem which has arisen in
connection with the temporary housing projects for married
students attending the university of Wisconsin. Some of
these students have children of school age and the town of
ficials where the projects are located indicated to the uni
versity authorities that the town will not be in a position to
carry the burden in educating these children if taxes are not

collected from the university.
Consequently you have requested our opinion on the fol

lowing two questions:
1. Could residency in these projects be made with the

understanding that it is the residents' own responsibility to
arrange for the schooling of their own children? This would
probably mean that the parents of the children would have
to pay school tuition.

2. Would it be permissible for the university to make a
charge in its rental to include a payment in lieu of taxes?
In this way the local township would be responsible for all
arrangements for the schooling of the children, but the uni
versity would pay them for this service.
As was pointed out in XXXI Op. Atty. Gen. 266-8, art. X,

sec. 3, Wis. constitution, provides, among other things, that
district schools shall be free and without charge for tuition
to all children between the ages of 4 and 20 years. Moreover,
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as was there indicated, it is immaterial that the land in the
district upon which the children reside is exempt from taxa
tion so long as the children have a bona fide home there and
it does not appear that the primary purpose of the children
being in the district is to enjoy the advantages of its schoool.
State ex rel. School District v. Thayer, 74 Wis. 48; State ex
rel. Smith v. Board of Education, 96 Wis. 95; Kidd v. Joint
School District, 194 Wis. 353. See also 146 A.L.R. 1292 n.

While undoubtedly the university has the power under
chapter 36 of the statutes to make reasonable rules and

regulations covering residence of students in dormitories or
other residence facilities provided by it, it is doubtful that
the regents may rightfully impose upon students residing
in university properties the forfeiture of their constitutional
rights as citizens to have their children educated tuition free

in the school of the district where they reside. The framers
of our constitution apparently intended to withhold this

subject from either legislative control or the control of any
administrative agency such as the university board of re
gents set up by the legislature, since obviously the legisla
ture could not authorize the regents to do that which the
legislature itself is foreclosed from doing by the constitution.
In answering your second question we believe it is quite

clear that the regents lack authority to make any payments
to local municipalities in lieu of school taxes on these uni
versity properties where the housing projects are located.

Sec. 70.116, Stats., relating to taxation of university agri
cultural trust fund properties provides that all agricultural
lands owned or held by the board of regents of the university
of Wisconsin except those used for experimental purposes
shall be subject only to the tax levied for school purposes the
same as other real estate. State owned property is exempt
from taxation for general as well as special taxes or as
sessments under sec. 70.11 (1) Stats., and the one exception
provided in sec. 70.116 mentioned above is not to be extended
by implication so as to cover lands other than those therein
specified under the well known rule of statutory construction
—ex-pressio unius est exclusio alterius, i.e., the expression of
one thing excludes another.

Moreover, in order to make any payment to the munici
pality in lieu of taxes it would be necessary to have a legis-
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lative appropriation therefor, because under article VIII,
sec. 2, Wis. constitution, no money shall be paid out from
the state treasury except in pursuance of an appropriation by
law. We find no such appropriation and therefore conclude
that if anything is to be done to furnish relief to local munici
palities under the situation here discussed it must come
through legislative channels.
WHR

Inebriates—Parole—Inebriates and drug addicts com
mitted to a county asylum pursuant to sec. 51.26 (6) may
be released on leave of absence pursuant to the provisions of
sec. 51.13 (2), Stats.

October 3, 1946.
Bruce F. Beilfuss,

District Attorney,
Neillsville, Wisconsin.

We have your recent request for an opinion in regard to
parole for inmates of county asylums. You state that a pa
tient was committed to the Clark county hospital by the
county court of your county for a period of 60 days or for
such time as in the judgment of the superintendent of said
hospital it might be necessary to retain him to effect recov
ery. This commitment was made in accordance with sec.

51.26 (6), Stats. The county hospital superintendent and
the visiting physician now feel that it would be advisable
to place the patient on parole to test out the extent of his
recovery, but yet retain the power to compel him to return
if his conduct is such that further treatment is indicated. You

are in doubt whether the parole provisions contained in sec.
51.13 (2) are applicable.

Sec. 51.26 (6), Wis. Stats., provides for the commitment
of inebriates or drug addicts to a county asylum for the in
sane for the purpose of treatment "for such period of time
as in the judgment of the superintendent and attending phy
sician in charge of such institution it may be necessary to
retain him to recover and be able to take care of himself."

There is no specific provision for parole in this subsection.
Commitment of inebriates for treatment was first provided
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for in ch. 298, L. 1878. This appeared in R. S. 1878 as sec
tions 604e, 604/ and 604f/ in chapter 32. Sec. 604/ provided
in part of follows:

"Said board of trustees of said county asylum may also re
ceive into said asylum, under such regulations as said board
may prescribe, any inebriate person and any person ad
judged to be insane according to the laws of this state
♦ ♦ #

There was no provision in the statutes of 1878 relating
to the parole of inmates of a county asylum.
Ch. 168, sec. 3, Laws 1885, made the first provision for

parole or leave of absence for inmates of county asylums.
That chapter provided in part as follows:

"The superintendent * * * upon the written recommenda
tion of the visiting physician * * * may allow any inmate
* ♦ * to go out on leave of absence * *

You will note that the provision for leave of absence ap
plied to any inmate. In view of the fact that for 7 years pre
viously the statutes had provided for commitment of inebri
ates, the legislature must have had that situation in mind.
In other words, when the legislature provided for a super
intendent granting leave of absence or parole to any inmate,
it must have included all those who could properly be con
sidered as inmates at the time the parole provision was
adopted.

It is our conclusion, therfore, that the superintendent of
the county hospital, upon the written recommendation of
the visiting physician thereof, may release on leave of ab
sence those inmates committed under the provisions of sec.
51.26 (6), Stats.

ES
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Liens—Public Works—Architects and Engineers—Bonds
—Sec. 289.16, Wis. Stats., does not require that contracts
for professional services of architects and engineers be ac
companied by a surety bond.

October 3, 1946.
Charles A. Halbert,

State Chief Engineer,
Bureau of Engineering.

You ask whether firms rendering professional engineering
and architectural services under contract on public improve
ments or public works are required to post a performance
and indemnity bond under the provisions of sec. 289.16, Wis.
Stats.

Sec. 289.16, Wis. Stats., by its terms, applies only to "all
contracts * * * for the performance of labor or furnishing
materials * * It has been repeatedly held that the type
of labor and materials referred to by sic. 289.16 is such as
would support a claim for a mechanic's or materialman's
lien if a private owner were involved rather than a munici
pality or public body. Wisconsin Brick Co. v. National Surety
Co., 164 Wis., 585; Southern Surety Co. v. Metropolitan Sew
erage Comm., 187 Wis. 206; Didier v. Beloit, 210 Wis. 270;
White V. United States F. & G. Co., 216 Wis. 173. (Claimants
obtain no greater rights under sec. 289.53. Southern Surety
Co. V. Metropolitan Sewerage Comm., supra; Muller v. S. J.

Groves & Sons Co., 203 Wis. 203.)
Architects and their employes are not persons "who fur

nish labor or materials" within the provisions of the lien
statute, sec. 289.02. Marquis v. Petersen, 239 Wis. 358. In
this case the court quotes with approval from Price v. Kirk,
13 Phila. 497, 498;

" 'An architect is not a mechanic or laborer. The plaintiff
here has no better claim to a lien than the scrivener who
copies specifications or draws contracts for the building, or
the surveyor who marks the plan upon the ground,'"

and continues:

"The court held that the claim was not the subject of a
mechanic's lien.
"We are of the view that plaintiff's status in the instant

case is the same as that of an office worker. He did only such
work as his employer directed, which consisted of the draw-
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ing of plans and specifications for different clients of his em
ployer, all in furtherance of the employer's business. He is
not 'one who furnishes labor or materials' within the provi
sions of sec. 289.02, Stats. * * *"

The court further recognizes that the architect under con
tract with the owner may have a lien, but clearly indicates
that this lien exists by virtue of express statutory provision,
sec. 289.01 (1) (a), Wis. Stats., on a plane with the principal
contractor's lien and not because he has furnished labor or

materials.

Further, furnishing complete supervisory service of a
project has been held not "work or labor." In Didier v. Be-
loit, swpra, plaintiff was superintendent of paving contracts
under a full power of attorney from the contractor at a sal
ary of $350 a month and 20 per cent of the net profits. The
court ruled that plaintiff had no right to a lien, stating, "The
plaintiff was not a laborer working upon the job. He was a
superintendent in charge of the job under a power of at
torney, giving him all of the authority that the contractor
himself had. * * * such manual service as he did perform was
fully covered and paid for by the monthly wage agreed upon.
The rate of compensation itself would arouse doubt that he
was doing the work of a laborer or workman in the ordinary
sense."

Since, under the existing rulings of our supreme court,
architectural services and supervisory services, which
would include engineer supervision, are not "labor" within
the meaning of ch. 289, sec. 289.16 by its terms does not
require persons contracting only to perform such services to
furnish a surety bond.

The foregoing conclusion is reinforced by a consideration
of the purposes for which sec. 289.16 was originally passed.
In Wisconsin Brick Co. v. National Surety Co., supra, Mr.
Justice Winslow, states:

"This section [now 289.16] was first passed in 1899 (ch.
292, Laws 1899) and took its place in ch. 143 of the Statutes
treating of the subject of liens in Sanborn & Sanborn's [sic]
Supplement to the Wisconsin Statutes published in 1906. It
has retained its place in that chapter in all the editions of
the general statutes published since that time.

"It is quite apparent that it was passed in order that ma-
terialmen and laborers employed upon state buildings should
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not be remediless in case of bankruptcy of the principal con
tractor. It was well understood that there could be no me
chanic's lien on a government building. Wilkinson v. Hoff
man, 61 Wis. 637, 21 N. W. 816. It was felt that materialmen
and laborers on such buildings were as much entitled to pro
tection as those who furnished materials or labor in the con
struction of a building owned by private parties. While
this is the plain intention of the act, there is no indication
that it was intended to give any more extensive remedy
than that furnished by the mechanic's lien law nor to give
a remedy to any different classes of persons, but rather there
is every indication that the remedy was intended to be co-ex-
tensive with the mechanic's lien remedy."

As employes of architects and supervisory employes have
no lienable claims, there is no class of persons to be protected
by the indemnity feature of the bond.
While it is true that the bond when written by its terms

protects three groups of persons, (1) the public body or
municipality, (2) the laborers, (3) the materialmen, Kniess
V. American Surety Co., 239 Wis. 261, and that a municipali
ty is protected by and may sue on the bond for performance,
irrespective of limitations in the lien law, Milwaukee County
V. H. Neidner & Co., 220 Wis. 185, there is no general statu
tory requirement that all contracts connected with public

works be accompanied by a bond for performance. For ex
ample, a contract for legal services in connection with a pub
lic improvement would not require a performance bond.
Under the terms of sec. 289.16 (1) relating to contracts for
"performance of labor or furnishing materials" professional
services of architects and engineers are in a similar class,
and no surety bond is thereby rendered necessary..

If, however, any contract, made with an architect, engi
neer, or anyone else, calls for performance of labor other
than of professional services within the rule above, or the
furnishing of material, which labor or material would re

sult in a lienable claim, the contract is within the provisions
of sec. 289.16, a bond must be furnished, and a municipality
entering into a contract without requiring a bond is liable to
claimants not paid by the contractor. Cowin and Company,
Inc. V. Merrill, 202 Wis. 614.
ROT
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Intoxicating Liquors — Licenses and Permits — A newly
created village may issue as many liquor licenses as are per
mitted under the limitations of sec. 176.05 (21) (a), Stats.,
but the town out of which such village is created may con
tinue to issue the number of licenses in effect in August,
1939 unless its population at the last federal census permits
the issuance of a greater number.

October 4, 1946.

John W. Roach, Chief,
Beverage & Cigarette Tax Division.

We have your request for opinion in regard to the limita
tion of liquor licenses as provided in sec. 176.05 (21), Wis
consin statutes.

The facts confronting you are as follows: The village of
Roberts, situated in the town of Warren in St. Croix county,
was incorporated as a village in 1945. Prior to the incor
poration of the village the town had one Class "B" liquor
license in effect. Your questions are (1) how many Class

"B" liquor licenses may the newly incorporated village of
Roberts issue; and (2) how many Class "B" liquor licenses
may the town of Warren issue.

Sec. 176.05 (21) (a) provides in part as follows:

"No governing body of any town, village or city shall
issue more than one retail 'Class B' liquor license for each
five hundred inhabitants or fraction thereof, except that if
a greater number of such licenses have been granted, issued,
or in force, in such town, village or city, at the time of the
taking effect of this subsection, than would be permissible
under said limitation, such ♦ * * board * * * may grant and
issue such licenses equal in number to those * * * in force
on the taking effect of this subsection ♦ *

This subsection took effect in August, 1939.

Since the newly created village of Roberts did not come
into existence until after the limitation law went into effect,
it cannot issue any more licenses than are permitted by that
section. Therefore, the village may issue one license for
each five hundred inhabitants or fraction thereof.
The town of Warren was in existence at the time the lim

itation law took effect, and, therefore, may continue to issue
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the same number of licenses which were in effect in Au

gust, 1939.

In your statement of facts you pointed out that the town
had issued one license and it may continue to issue that num
ber unless, of course, its population exceeds five hundred, in
which event it may issue one license for each five hundred
inhabitants or fraction thereof.

ES

State—Officers and Employes—Moving Expenses—An
employe is not entitled to moving expenses under sec. 14.71
(8) for removal to the place of service for which he was

employed, even though he may have been required tem
porarily to be present in other parts of the state for train
ing during his probationary period prior to reporting at
such first place of employment.

October 5, 1946,
L. C. Whittet,

State Inspection Bureau.

You have asked whether moving expenses may be paid
pursuant to sec. 14.71 (8) of the statutes for an employe
who was engaged for a post at Hudson, Wisconsin, but who,
prior to entering upon his services at that point, was sent to
another place in the state away from his home for the pur
pose of acquiring training.

Sec. 14.71 (8) authorizes the payment of moving expenses
only when an employe in the classified service shall be "re
located or reassigned" to another place of employment, and
it specifically provides that "no such reimbursement shall
be granted to any employe reporting to his first place of em
ployment.
In the case you describe, if the employe was engaged in

the original instance for service at Hudson but was re
quired to spend some time away from that point for the
purpose of acquiring training, we believe that Hudson would
be deemed his first place of employment within the purview
of the above statute. It is our understanding that the em
ploye was not required to be present in the places where he
received his training except for temporary periods and that
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he was not under the necessity of changing his residence to
such places. In such a case we do not believe that moving
expenses could be allowed pursuant to sec. 14.71 (8) for re
moval to Hudson from the place where he resided prior to
his employment with the state, for the reason that report
ing to Hudson is in reality a reporting to his first place of
employment and does not constitute a "relocation or reas
signment."
BL

Taxation—Assessment of Property—Statutes—Construc

tion—By virtue of the reference in sec. 70.055, Stats. 1945,
to the provisions in sec. 70.05, Stats. 1941, respecting an as
sessment board and its functioning, they remain in force
for the purposes of construing and applying sec. 70.055 not
withstanding the repeal by ch. 66, Laws 1943, of such pro
visions in said sec. 70.05.

October 11,1946.

Wisconsin Department of Taxation.

Sec. 70.05, Stats. 1941, read as follows:

"70.05. The assessment of general property for taxation
in all the towns, cities and villages of this state shall be made
according to the provisions of this chapter unless otherwise
specifically provided. If no provisions be otherwise made
therefor, there shall be elected at the annual spring election
one assessor for each taxation district. When there shall be
in a single assessment district more than one assessor, the
assessors therein in the discharge of their official duties shall
act together as an assessment hoard, and the concurrence of
a majority of such board shall be necessary to determine
any matter upon which they are required to act. The term
'assessor' as used in this chapter is intended to embrace such
board of assessors."

The provisions of sec. 70.055, Stats., read as they do in
the present 1945 statutes as follows:

"Whenever the governing body of any town, village or
city shall determine that an emergency exists in the assess^
ment of the property of the taxation district and shall deem
it necessary, after consultation with and approval by the de
partment of taxation, to employ expert or additional clerical
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or other help to aid in making an assessment in order that
such assessment may be equitably made in compliance with
law, such governing body shall have the power to employ
such necessary help as may be approved by the department
of taxation and at such compensation as shall be likewise ap
proved. When so appointed such expert help, together with
the assessor, shall have all the powers of an assessment board
as provided in section 70.05."

Ch. 66, Laws 1943, amended the provisions of sec. 70.05.
By sec. 13 it deleted the portion italicized above and renum
bered it as so amended to be subsec. (1). Then by sec. 14
it added a new subsec. (2) reading as follows:

"(2) The governing body of any city or village may pro
vide for the selection of one or more assistant assessors to
assist the assessor in the discharge of his duties."

But no amendment or change was made in the language of
sec. 70.055 and it now stands the same as in 1941. The result

is that it says the assessor and the expert help it authorizes
shall constitute and have the powers of an assessment board
as set forth in sec. 70.05, but sec. 70.05 now contains no lan
guage respecting a board of assessment either as to how
made up or the powers thereof.
You ask our opinion as to whether as a consequence of

the amendment of sec. 70.05, Stats., in 1943, the authority
and function of expert help appointed under sec. 70.055,
Stats., is limited to advising the assessor or is as extensive
as would have been the case prior to this amendment. ,
The situation is one upon which the case of Flanders v,

Toivn of Merrimack (1880) 48 Wis. 567, 4. N. W. 741 is di
rectly in point. It was there held that where a statute still
in force refers to one since repealed the statute is to be
understood and applied as if the applicable language or pro
visions of the repealed statute referred to were incorporated
in so many words into the still existing statute. See also
XXXV OAG 235. Therefore sec. 70.055 is to be read pres
ently as though it expressly said that such "expert help, to
gether with the assessor, in the discharge of their official
duties shall act together as an assessment board, and the
concurrence of a majority of such board shall be necessary
to determine any matter upon which they are required to
act, and the term 'assessor' as used in this chapter is in
tended to embrace such board of assessment."
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It is therefore our opinion that expert help under sec.
70.055, Stats. 1945, have exactly the same powers and func
tions as an assessment board as they had prior to the repeal
in 1943 of the provisions in sec. 70.05 respecting such powers
and functions.

HHP

Department of Veterans Affairs—Soldiers, Sailors and
Marines — Loans to Veterans — Criminal Law — Chattel

Mortgaged Property—Removal from the state of Wisconsin
without mortagee's previous written consent of personal
property mortgaged to Wisconsin department of veterans
affairs violates sec. 343.69 (b), Stats., and is illegal.
Department of veterans affairs has power to give such

consent when it deems it advisable.

Rule is the same in removing pledged personal property
from one county to another within the state.

October 15, 1946.
Leo B. Levenick, Director,

Department of Veterans Affairs.

You ask our opinion as to whether a veteran who has
executed and delivered a chattel mortgage to your depart
ment to secure a promissory note given for a loan under sec.
45.35 (8b), Stats., may legally remove the pledged chattel

from this state before paying off the note. The facts stated
by you imply the removal was without your department's
knowledge or consent.
The answer is "No."

Sec. 343.69, Stats., so far as pertinent here, provides as
follows:

"(a) * * *
"(b) Any mortgagor of personal property or any vendee

under a conditional sales contract of personal property, who
during the existence of the lien or title created by such chat
tel mortgage or conditional sales contract shall sell, transfer,
conceal, remove or carry or drive away said personal prop
erty, or any part thereof, without the written consent of the
mortgagee or his assigns or the conditional, sales contract
vendor or his assigns, as the case may be, and shall thereby
hinder or delay such mortgagee, vendor or assigns from re-
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possessing any of said personal property for a period of 72
hours after service of a written demand for the return of
said personal property on such mortgagor or vendee shall
be punished by imprisonment in the county jail not more
than one year or in the state prison not less than one nor
more than 5 years, or by fine not exceeding $1,000.
"(C) * * *"

Since sec. 45.35 (8b) authorizes your department to make
loans "on such terms as the board may deem desirable," it
is within your power to consent to such renioval where you
believe your collection procedure will not be handicapped or
impaired thereby.

If you consent to such removal outside the state, you ought
to take another mortgage under the laws of the state to
which the property has been removed, and file or record it
(whichever is required) in the proper public office in that
state to assure that your mortgage remains a first lien
against the chattel. The laws of the state of situs of the
chattel must be strictly observed.
As a general proposition consent in writing must be had

by a chattel mortgagor to remove mortgaged property from
one county to another ^vithin this state if the lien of the

mortgage is to be preserved. Section 241.10, Stats., provides
in part:

"(3) * ♦ * Filing such a chattel mortgage or copy in any
county shall be valid only with respect to the property situ
ated in such county."

SGH
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Department of Veterans Affairs—Soldiers, Sailors and
Marines—Loans to Veterans—The term "veteran" as used

in describing the class of persons to which Wisconsin de

partment of veterans affairs may grant loans under sec.
45.35 (8b), Wis. Stats., is limited to individuals, and does

not include corporations.
Procedure outlined and approved for accepting corporate

guarantees and chattel mortgages to secure payment of
loans to individuals.

October 16, 1946.

Leo B. Levenick, Director,
Department of Veterans Affairs.

You request our advice as to (1) whether the Wisconsin
department of veterans affairs may make loans to a cor
poration whose stockholders are veterans; and (2) what
course of procedure should be followed in making such loans
if legally permissible.
You submit a file which indicates that two veteran appli

cants for loans are about to incorporate a business and that

they desire to give you chattel mortgages to secure their
notes, pledging title to personal property owned by the cor
poration.
Your authority to make loans to veterans is found in sec.

45.35 (8b), Stats., which provides in part as follows:

"The board may make loans in its own name and on its
own behalf to veterans for the purposes of their rehabilita
tion, education or for the purpose of aiding and assisting
them in the purchase of property or a business, not to ex
ceed $750 to each such veteran, on such terms as the board
may deem desirable. Money received from repayments of
such loans shall be paid into and credited to the post-war
rehabilitation trust fund. The board is hereby granted
power and authority to execute any and all proper documents
and enter into such agreements as it may deem necessary
to carry out the provisions of this section and to charge a
rate of interest on all loans not exceeding, however, the rate
of two per centum per annum. * * *"

The term "veteran" as used in the foregoing subsection
is defined in sec. 45.35 (5a), Stats., as follows:

" 'Veteran' as used in this section means any person who
served in the active military or naval service of the United
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States at any time since August 27,1940 who was honorably
discharged therefrom, or who served under honorable condi
tions, after 90 days or more of service, or if having served
less than 90 days was honorably discharged for disability
incurred in line of duty, who has been a resident of this
state for at least 5 years next preceding his application or a
resident of this state at the time of his enlistment or induc
tion into service and such resident at the time of making ap
plication and, in all cases, who continues his residence in
this state during the full period of the rehabilitation."

A corporation is not eligible for a loan under this defini
tion, notwithstanding its stockholders ^re veterans. The
statute clearly comtemplates that your loans shall be made
to veterans in their individual capacities. Such loans not
being permissible under the statute, it is unnecessary to
discuss procedure in making them.
From the contents of your file and the nature of your in

quiry, it seems likely that you will be asked to process the
loans as loans to individuals, and that the personal property
owned by the corporation will be offered as mortgage col
lateral. In such event two prerequisites should be observed.
First, the corporation should have the power expressed in
its articles of organization to guarantee payment of personal
obligations of its stockholders as individuals. Secondly, the
corporation should authorize the execution and delivery of
the chattel mortgage of its property by appropriate resolu
tion of its board of directors. The usual practice of lending
institutions is to require the corporation to furnish certified
copies of the articles of organization and of the resolution
for examination and approval as to form prior to granting
a loan. Such practice is sound.
SGH
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Historical Society—Board of Curators—Public Oncers—
Malfeasance—Sec. 348.28, Stats., the malfeasance statute,

is applicable to members of the board of curators of the

state historical society and said board may not make a con
tract with one of its own members for printing society pub
lications.

October 16,1946.

Clifford Lord, Director,

State Historical Society.

You have inquired whether contracts for publishing
papers of the state historical society may be lawfully award
ed to a publisher who is a member of the board of curators
of such society.
In this connection you state that your publications are

financed from private funds and not from any state appro
priation. Many of these publishing orders are of small scale
and are of a type which printers are not too anxious to han
dle at the present time. It is believed that either of two
members of the board of curators would be willing to quote
a favorable figure for the work because of their interest in
the society and sentiment for it.
The state historical society was constituted a body politic

and corporate by chapter 17, Laws 1853. By sec. 44.01 of
the statutes the society is a trustee of the state and holds all
of its property for the state. The governor, secretary of
state and state treasurer are ex officio members of the board

of curators. Presumably the other members of the board
are chosen in accordance with the constitution and by-laws
of the society.

Sec. 348.28 of the statutes, among other things, makes it
unlawful for any state officer, or any officer, regent, treas
urer, secretary, superintendent, clerk or agent of any educa
tional or charitable institution, instituted by or in pursuance
of law, or any member of any body or board having charge
or supervision of such institution, to have, reserve or ac
quire any pecuniary interest, directly or indirectly in any
way or manner in any purchase or sale of any personal or
real property, or in any contract, proposal or bid in relation
to the same, or in relation to any public service, made by,
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to or with him in his official capacity or employment, or in
any public or official service.
In our approach to the possible application of sec. 348.28

to the problem presented we deem it unnecessary to decide
here the difficult question of whether or not a member of the
board of curators of your society (except the ex officio mem

bers mentioned above) is a state officer within the meaning
of the foregoing statute. It seems clear, however, that these
board members are officers or agents of "an educational in

stitution instituted by or in pursuance of law."
The educational object of the society was stated as fol

lows in sec. 2 of Chapter 17, Laws of 1853:

"The object of the society shall be to collect, embody, ar
range and preserve in authentic form, a library of books,
pamphlets, maps, charts, manuscrips, papers, paintings,
statuary, and other materials illustrative of the history of
the state; to rescue from oblivion the memory of its early
pioneers, and to obtain and preserve narratives of their ex
ploits, perils, and hardy adventures; to exhibit faithfully
the antiquities, and the past and present condition, and re
sources of Wisconsin; and may take proper steps to promote
the study of history by lectures, and to diffuse and publish
information relating to the description and history of the
state."

This has since been amplified and sec. 44.02 of the statutes
now reads:

"It shall be the duty of said society:
" (1) To collect books, maps, charts and other papers and

materials illustrative of the history of this state in particular
and of the west generally.
"(2) To procure from the early pioneers narratives of

their exploits, perils and adventures.
"(3) To procure facts and statements relative to the his

tory, progress and decay of our Indian tribes so as to ex
hibit faithfully the antiquities and the past and present re
sources and conditions of this state.
" (4) To purchase books to supply deficiencies in the vari

ous departments of its collections, and especially reports on
the legislation of other states, on railroads and geological
surveys, and of educational and humane institutions, for
legislative reference, and such other books, maps, charts
and materials as will facilitate the investigation of historical,
scientific and literary subjects.
"(5) To bind the unbound books, documents, manu-
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scripts, pamphlets, and especially newspaper files containing
legal notices, in its possession.
"(6) To thoroughly catalogue the entire collections of

said society for the more convenient reference of all per
sons who have occasion to consult the same.
"(7) To keep its rooms open at all reasonable hours on

business days for the reception of the citizens of this state
who may wish to visit the same, without fee.
" (8) To loan, in its discretion, for such periods and under

such rules and restrictions as it may adopt, to libraries, edu
cational institutions and other organizations or to private
individuals in good standing, such books, pamphlets or other
materials that if lost or destroyed could easily and without
much expense be replaced. No work on genealogy, news
paper file, or book, map, chart, document, manuscript, pam
phlet or other material whatsoever of a rare nature shall be
permitted to be sent out from the library except on inter-
library loan to a research library under regulations safe
guarding the materials during transit and while in use."

These provisions establish beyond question the educational
character of the institution, and it is likewise plain that the
institution was established "by or in pursuance of law."
You are therefore advised that sec. 348.28 is applicable to

members of the board of curators of the state historical so

ciety in the making of contracts for publication of historical
society papers by the said board and no such board member
may have any pecuniary interest in such a contract.
WHR
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Public Officers—Compatibility—Counties—Board Mem
ber—Schools and School Districts—Board Member—Of

fices of county board member and member of school board
are compatible.

October 18, 1946.

Clarence Simon,

District Attorney,
Medford, Wisconsin.

You inquire whether the offices of member of a common
school board (clerk) and member of the county board are
compatible.

Incompatibility between public offices which prevents one
person from holding both such offices is well described in
Mecham, Officers, § 422, page 269:

"This incompatibility which shall operate to vacate the
first office * * * must be an inconsistency in the functions of
the two offices, as judge and clerk of the same court, claim
ant and auditor, and the like. 'Where one office is not sub
ordinate to the other, nor the relations of the one to the
other such as are inconsistent and repugnant, there is not
* * * that incompatibility from which the law declares that
the acceptance of the one is the vacation of the other. The
force of the word in its application to this matter is, that
from the nature and relations to each other, of the two
places, they ought not to be held by the same person, from
the contrariety and antagonism which would result in the
attempt by one person to faithfully and impartially discharge
the duties of one, toward the incumbent of the other. ♦ * ♦
The offices must subordinate, one the other, and they must,
per se, have the right to interfere, one with the other, be
fore they are incompatible at common law.' "

This is the same rule as stated in L.R.A. 1917 A, 211,216,
and which has been uniformly followed in principle in many
decisions of this office on the matter of incompatibility.

In the light of the foregoing rule we have been unable
to find any functions imposed upon a common school board
or the county board of supervisors by their respective con
trolling statutes which would render membership on one
incompatible with membership on the other. In this connec
tion it must be pointed out that membership on a town or
village board, or named city council is incompatible with
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membership on a school district board for the reason that
sec. 40.30, Wis. Stats., grants power to such boards to create,
alter, consolidate or dissolve school districts. The existence

of such power might give rise to a conflict of interest in the
event that a person was a member of a board named in sec.

40.30 and also a school district board, XIX Op. Atty. Gen.
125. The county board has no similar powers. The only
powers of the county board which might result in a conflict
of interest are those set out in sec. 59.07, subsections (13)
and (22). The powers granted the county board affecting
schools under these two subsections are so nearly ministerial
that no conflict of interests could be held to arise under the
rule above quoted.
RGT

Peddlers, Transient Merchants and Itinerant Merchant
Truckers—Licenses and Permits—Truckers acting on prior
orders, purchasing, transporting and reselling fruits and
vegetables to retailers and others whose net loads at any
time exceed 3,000 pounds, are subject to license under sec.
110.10, Wis. Stats.

Truckers, operating as described above, whose net loads
never exceed 3,000 pounds, are not peddlers or truckers
under sec. 129.01.

October 19, 1946.
B. L. Marcus, Deputy Commissioner,

Motor Vehicle Department.

You state that in the city of Milwaukee many truck owners
make a business of going to stores, hotels and cafes and tak
ing orders for fruits and vegetables which they fill by pur
chasing such fruits and vegetables at wholesale houses and
then making delivery with their trucks. You state that in
most cases the trucks have a net load often exceeding 3,000
pounds. You further state that none of such truckers has

an established place of business, warehouse, building or
structure at all from which a permanent business is carried
on as such in good faith.

You inquire: (1) Whether in the event these truckers at
any time carry net loads exceeding 3,000 pounds they are
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subject to license under sec. 110.10, Wis. Stats., and (2) if
the truckers transport loads at all times less than 3,000

pounds are they peddlers under sec. 129.01, Wis. Stats.?
The answer to question (1) is in the affirmative. Sec.

110.10 (1) (d) by its express terms defines an itinerant mer

chant trucker:

" (d) 'Itinerant merchant trucker' means any person who
buys or offers to buy or sells or offers to sell, in this state, at
wholesale or retail any personal property, and transports
the same upon any highway by use of a motor truck or other
vehicles, and who at any time transports in said motor truck
or other vehicle a net load exceeding three thousand pounds,
except as herein otherwise provided."

The truckers you desoribe sell "at wholesale" and their
net loads at some time or other exceed 3,000 pounds. This

brings them within the terms of the statute.
Sec. 110.10 (2) (b) exempts certain truckers "when such

transportation is incident to a business conducted by him at
or from an established place of business operated by him."

Since under the facts as you state them these truckers
are obviously not maintaining any established place of busi
ness, they do not come within the provisions of the exemp
tion and they are subject to license as itinerant merchant
truckers. See XXXI Op. Atty. Gen. 153.
The answer to your question (2) is "No." These truckers

are not peddlers for the reason that they do not sell at re
tail but rather to other retailers or persons who are pur
chasing not for their own consumption. See Dewitt v. State,
155 Wis. 249, 251:

"A peddler is simply one who peddles, and any one peddles
who sells at retail from place to place, going from house to
house, carrying the goods to be offered for sale with him."
(Emphasis ours)

See also XIV Op. Atty. Gen. 315 and 39 C.J.S. 784.

Neither are these persons truckers within the meaning of
sec. 129.01 (2) for the reason that this provision specifically
exempts persons who sell upon advance order. While it is
clear that if such advance orders were not bona fide and were

solely colorable transactions entered into for the purpose
of evading the statute there would be no exemption, XXI
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Op. Atty. Gen. 158, 159, the facts which you state indicate
that such advance orders are clearly necessary for the effi

cient operation of the business of these truckers.
RGT

Automobiles and Motor Vehicles—Motor Vehicle Depart
ment—Insurance—Self-insurers under sec. 85.09 (84) (b),
Wis. Stats., are not required to establish an insurance
reserve.

Commissioner of the motor vehicle department, acting
in good faith and in honest exercise of judgment, is not lia
ble for damages for the erroneous issuance of certificate of
self-insurance.

October 21, 1946.
B. L. Marcus, Deputy Commissioner,

Motor Vehicle Department.

You inquire (1) whether as a condition of granting a cer
tificate of self-insurance under sec. 85.09 (34) (b) you
should require the person or company involved to carry some
specific reserve to insure payment of any claims which might
arise and (2) whether you are personally liable in the event
some person to whom you have granted a certificate of self-

insurance is unreliable and unable to pay judgments to any
person injured by such self-insurer.

In answer to question (1), sec. 85.09 (34) (b) neither au
thorizes nor requires you to direct any self-insurer to set up
a specific reserve for contingent liability arising out of motor
vehicle accidents. In accordance with the terms of the statute

the only determination that you must make is "that such per
son is possessed and will continue to be possessed of ability
to pay judgments obtained against such person." Such abil
ity is determined in the final instance by the solvency of the
self-insurer and by his excess of assets over liabilities.
Whether on his books he marks all such excess as "surplus"
or earmarks a portion of it as a "contingent liability reserve"
is a matter of his own internal bookkeeping and does not
affect his ultimate solvency.
In passing upon the financial responsibility of any appli

cant it will be necessary for you to appraise his contingent
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as well as his actual liabilities. In appraising the extent of
contingent liability which may result from accidents you
may properly guide yourself by the actual experience of the
particular applicant and by the general experience of similar
operators as shown by the records of the commissioner of
insurance.

In answer to question (2) the rule is well settled that a
person acting in the exercise of discretion in a quasi-judicial

capacity is not liable in damages to private persons for the
mistakes and errors resulting from an honest exercise of

judgment. State ex rel. Lathers v. Smith, 242 Wis. 512;
State ex rel. Schivenker v. District Court of Milwaukee, 206

Wis. 600.

In the present instance the subsection of the statutes
states "the commissioner may in his discretion." This clearly

confers upon you discretionary power quasi-judicial in na
ture under which you are protected against all liabilities re
sulting from honest mistakes of judgment.
RGT

Intoxicating Liquors—Licenses and Permits—Provision
of sec. 176.41, Wis. Stats., forfeiting liquor license upon con
viction of a second offense applies only where the first con
viction was for an offense for which no specific penalty is
provided. Hence second conviction under sec. 176.30 (1),
which section contains a specific penalty provision, does not
result in forfeiture of license.

October 22, 1946.

Edward J. Morse, Jr.,
District Attorney,

Lancaster, Wisconsin.

You have requested an opinion as to whether the license
of a tavern keeper convicted of a violation of sec. 176.30 (1)
for the third time has forfeited his license under the provi
sions of sec. 176.41, Stats. The latter section was created by
ch. 13, Laws Special Session 1933, and was amended to its
present form by ch. 94, Laws 1939. The section now reads
as follows, the portions added by the 1939 law being under
scored :

' • <-

V;<',v a
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"Any person who shall violate any of the provisions of this
chapter for which a specific penalty is not herein provided
shall be deemed guilty of a misdemeanor, and, upon convic
tion thereof, shall be punished by a fine of not more than
five hundred dollars, or by imprisonment in the county jail
or house of correction for not more than ninety days, or by
both such fine and imprisonment, and any license issued to
him shall be subject to revocation hy a court of record in its
discretion. In the event that any such person shall be con
victed of a second offense, under the provisions of this chap
ter such offender, in addition to the penalties herein pro
vided, shall forthwith forfeit the right to purchase any
stamps from the state treasurer, and any license which may
have been issued to him by any city, village, or town shall
without notice be forthwith forfeited. In the event that such
person shall he convicted of a felony, in addition to the pen
alties provided for such felony, the court shall revoke the
license of such offender. Every toivn, village or city shall
have the right to revoke any license hy it issued to any per
son who shall violate any of the provisions of this chapter
or any municipal ordinance adopted pursuant to this chap
ter as provided in sections 176.11 and 176.12."

It is the general rule of construction that penal statutes
are to be strictly construed. The word "such" as used in the

second sentence of the foregoing statute plainly refers back
to the preceding sentence, which applies only to persons vio
lating provisions of ch. 176 "for which a specific penalty is
not herein provided." The second sentence must therefore be
read to mean that "in the event that any person convicted
of a violation of any of the provisions of this chapter for
which a specific penalty is not herein provided shall be con
victed of a second offense, under the provisions of this chap
ter such offender, in addition to the penalties herein pro
vided, shall forthwith forfeit the right to purchase any
stamps from the state treasurer" etc. See Holdgrafer v.
Benton, (1918) 168 Wis. 187, 188.

It appears therefore that the legislative intent was that
if a person convicted of violating any of the sections of ch.
176 for which no specific penalty is provided should later be
convicted of any offense whatsoever under ch. 176, his right
to purchase stamps and his license should be forthwith for
feited but that this forfeiture provision should not apply to
a person whose only previous conviction was for an offense
for which ch. 176 provides a specific penalty. Why the leg-
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islature should have made this distinction is difficult to

understand. Nevertheless the statute is quite plain and ad
mits of no other construction. A like result was reached

under a somewhat different statute in Barry v. State, (1926)
190 Wis. 613, 619.

It will be noted that the amendment of 1939 was expressly
directed to the question of whether the second conviction re
sulting- in forfeiture of the license must be for the same of
fense as the original conviction or might be for any offense
under ch. 176. At that time the legislature specifically ruled
on the question with reference to the second conviction, but

made no change in the language with reference to the first
conviction. Had it intended that the first conviction might
be under any section of ch. 176, presumably it would have
made such a specific provision at that time, when its atten
tion had been specifically directed to the identical problem
with reference to the second conviction.

Sec. 176.30 (1), which prohibits sale of liquor to minors
and intoxicated persons, contains a specific penalty provi
sion. It is therefore not within the class of offenses "for

which a specific penalty is not herein provided" and a sec
ond offense is therefore not ground for forfeiture of the of
fender's license.

WAP

Automohiles and Motor Vehicles—Motor Vehicle Depart
ment—Accidents—Private Premises—Report of motor ac
cident pursuant to sec. 85.141 (6) (a), Wis. Stats., is re
quired in case of all accidents on premises open to the pub
lic whether privately or publicly owned.

October 22, 1946.

B. L. Marcus, Deputy Commissioner,
Motor Vehicle Department.

You inquire (1) whether a report of a motor accident
pursuant to sec. 85.141 (6) (a) is required in case of an ac
cident on premises other than a public highway such as
private fee parking lots or private driveways to such lots,
and (2) if such report is required, may operator's license be
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suspended under conditions established by sec. 85.09 (5) (a).
There is nothing in the phraseology of sec. 85.141 (6)

(a) or in all of sec. 85.09 which limits the provisions of those
sections to public highways. While such a limitation might
be suggested by the title to sec. 85.141, consideration of such

title is expressly forbidden by sec. 370.01 (48). Accordingly
a proper construction of the provisions of chapter 85 in
volved herein must be obtained from their express terminol
ogy viewed in the light of the general legislative purpose
which was sought to be achieved in their enactment. These
provisions are manifestly designed for the protection of the
public against financial loss which may arise out of the op
eration of motor vehicles, and further from the added haz
ards arising from the operation of motor vehicles by drivers
proved reckless or negligent by their own acts. Sec. 85.09
which bears within its context the title "motor vehicle safety
responsibility act" sets forth a comprehensive plan for per
suading drivers to establish their financial responsibility
by insurance and provides for the revocation of their license
in the event of accident if such responsibility is not estab
lished. Such revocation is not a punishment of the offender
but a "means of protection of the public," XXX Op. Atty.
Gen. 269 at 271. This latter opinion construed the provisions
of sec. 85.08, which provide for granting licenses and for sus

pending or revoking them for reckless or negligent conduct.
Referring now to the provisions of sec. 85.08 it seems clear

that unfitness to hold a driver's license is clearly evidenced
by an accident without regard to the question of whether the
location of the accident happens to be under private or pub
lic ownership. Similarly, under sec. 85.09 the risk of finan
cial loss to members of the public is just as great on any
premises where they may lawfully be and where they may
logically expect to encounter motor vehicles whether or not
such premises are privately or publicly owned.
In the absence of any express restriction in the statutes it

must be held that the protection of sec. 85.09 extends to the
public in all places where they may lawfully be, such as drive
ways of public inns or commercial establishments, loading
platforms, filling stations, parking lots maintained by mer
chants for customers or for a parking fee, toll bridges, or
any similar premises held out to the public for the use of
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their motor vehicles whether with or without a fee. Accord
ingly the answer to both your questions is in the affirmative.
ROT

Counties—Public Welfare Department—The director of a
county department of public welfare which was created pur
suant to sec. 49.51, Stats., and administers social security aids
in accordance with sec. 49.50 and rules adopted pursuant
thereto by the state department of public welfare, may be
dismissed only by the body which under such rules con
stitutes the county agency charged with the administration
of such aids.

Any dismissal of such director may not be summary but
must be for cause and, unless the cause is conviction of a
felony, the director may appeal to the state bureau of per
sonnel for a hearing as provided in the rules and regulations
of the state department of public welfare.

October 29, 1946.

Allan M. Stranz,
District Attorney,

Crandon, Wisconsin.

You have requested the opinion , of this office upon the
question of whether the county board of supervisors may dis
charge the director of the Forest county department of pub
lic welfare at a special meeting of the county board, and if
so, whether the discharge must be for cause, and on a hear
ing, or may be in a summary manner. You advise that there
is no intention to abolish the county department of public
welfare, but that there is some desire to discharge and re
place the present director. Forest county has not adopted
the civil service system.

Sections 49.51 (1) and (2) (b), and 49.50 (1), (2) and
(3) of the statutes, provide:

"49.51 (1) The county administration of all laws relating
to old-age assistance, aid to dependent children and blind
aid shall be vested in the officers and agencies designated in
the statutes. The county board may provide assistants for
such officers and agencies and prescribe their qualifications
and fix their compensation in conformity with the rules and
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regulations of the department as provided in section 49.50
(2).
"(2) (b) In counties containing a population of less than

500,000, the county board may by ordinance provide for a
county pension department with such personnel, qualifica
tions, duties and compensation as the county board may de
termine in conformity with the rules and regulations of the
department as provided in section 49.50. The county de
partment shall administer within such county all laws relat
ing to old-age assistance, aid to dependent children and blind
aid, or any or all of such forms of assistance. * *

"49.50 (1) The department [state department of public
welfare] shall supervise the administration of old-age as
sistance, aid to dependent children and blind aid. The de
partment shall submit to the federal authorities state plans
for the administration of these forms of public assistance in
such form and containing such information as the federal
authorities require and shall comply with all requirements
prescribed to insure the correctness. All records of the de
partment relating to these forms of public assistance shall
be open to inspection, at all reasonable hours, by representa
tives of the federal government. Such merit system status
as any employe may have on the effective date of this section
(1945) shall not be deemed changed or interrupted by the
provisions hereof.
"(2) The department shall adopt rules and regulations,

not in conflict with law, for the efficient administration of
these forms of public assistance, in agreement with the re
quirement for federal aid, including the establishment and
maintenance of personnel standards on a merit basis. The
provisions of this section relating to personnel standards on
a merit basis supersede any inconsistent provisions of any
law relating to county personnel.
"(3) State-wide examinations to ascertain qualifications

of applicants in any county department administering old-
age assistance, aid to dependent children or blind aid shall
be given by the state bureau of personnel. * *

In accordance with sec. 49.50 (2) the state department of
public welfare adopted rules and regulations for the official
administration of old-age assistance, aid to dependent chil
dren, and blind aid. These rules and regulations included
rules for the "establishment and maintenance of personnel
standards on a merit basis." A certified copy of these rules
was filed in the office of the secretary of state as provided by
sec. 227.03, Stats., and are now found in the 1944 Red Book
of Wisconsin administrative orders under the public as
sistance section of the department of public welfare.
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The following rules and regulations were adopted:

"Article I

"The following definitions apply throughout this rule,
unless the context clearly requires another meaning.

«<# # «

"2. 'Division' means the division of public assistance of
the state department of public welfare of Wisconsin » * ♦.
"3. 'Bureau' means the state bureau of personnel * * ♦.
"4. 'Personnel board' means the personnel board of the

state bureau of personnel.
"5. 'Appointing authority' means the officer, board, per

son, or group of persons having authority to make appoint
ments as provided in article II, section 3.
"6. 'Agency' means the county agency charged with the

administration of the social security aids.
"7. 'Social security aids' means old-age assistance, aid to

dependent children and aid to the blind (known as blind
pensions) as referred to in sections 47.08, 48.33 and 48.831,
and 49.20 to 49.53 of the Wisconsin Statutes.
"8. 'Position' means an office or employment in an agency

(whether part-time or full-time, temporary or permanent,
occupied or vacant) composed of specific duties.
"* * 4:

"14. 'Employe' means any person in the employ of an
agency who is paid a salary or wage.

II* * *

"17. 'Permanent employe' means an employe whose per
manent retention has been approved at the completion of a
probationary period.
«* * *

"26. 'Dismissal' means the termination of employment of
an employe for cause.

"Article II

"Section 3. Paragraph 1. Each county board of super
visors shall by resolution establish or designate an appoint
ing authority for the purpose of representing the board in
matters relating to this rule. A certified copy of such reso
lution shall be filed with the division.

"Par. 2. Every county agency administering the social se
curity aids, except in counties where the administration is
vested in the county or juvenile judge, shall employ a di
rector who shall be selected by the appointing authority upon
proper certification from an appropriate register of eligibles.
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"Article XII
«!)[ * «

"Section 2. Dismissals. The agency, after notice in writ
ing to an employe stating specific reasons therefor, two
copies of which notice shall be filed with the division, one
of which shall be transmitted to the bureau by the division,
may dismiss any employe who is negligent or inefficient in
his duties, or unfit to perfoim his duties; who is found to
be guilty of gross misconduct; or who is convicted of a
felony. When such conviction is final the employe shall have
no recourse to appeal to the bureau.

<<>(! #

"Article XIII
* *

"Section 4. Appeal from dismissal, suspension or demo
tion. Paragraph 1. A permanent employe or an employe
who has completed the working test period in a war-duration
appointment who is dismissed, suspended or demoted shall
have the right to appeal to the bureau. Such appeal shall be
submitted in writing not later than 30 days after the ef
fective date of the dismissal, suspension or demotion, and
shall be transmitted to the bureau, which shall arrange a
formal hearing before the personnel board, such hearing to
be held within 60 days after receipt of the appeal. The bu
reau shall furnish the agency concerned with a copy of the
appeal in advance of the hearing. Both the employe and his
immediate supervisor shall be notified reasonably in ad
vance of the hearing and shall have the right to present
witnesses and give evidence before the personnel board.
"Par. 2. The personnel board shall make its recommenda

tions promptly in writing to the agency for consideration by
the agency.
"Par. 3. After consideration of the personnel board's rec

ommendations, the agency shall make its decision, which shall
be final and which shall be duly recorded in the permanent
records of the agency. The agency shall, in writing, prompt
ly notify the employe of its decision."

The Forest county department of public welfare was
created pursuant to sec. 49.51 (2) (b), Wisconsin statutes,
by an ordinance of the county board which reads in part as
follows:

"Section 1. Pursuant to Chapter 49, laws of the State of
Wisconsin, there is hereby created a Forest County Depart
ment of Public Welfare.
"Section 2. Said department shall consist of a committee

of three appointed by the chairman from the membership
of the County Boai'd of Supervisors * * *.
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"Section 8. Said committee shall act as the appointing au
thority in the selection of a director who shall be adminis-
tmtively responsible for the carrying on of the work in the
office. The committee, together with the director, shall be
the Appointing Authority in the selection of such other per
sonnel of the Welware Department as may be necessary to
carry on the work of the office.

"Section 9. To the end that this county may be entitled
to receive Federal and State Aid for old age assistance, aid
to dependent children and blind persons, all members of the
welfare department and employees performing duties in con
nection with the administration of these forms of public
assistance shall observe all the rules and regulations promul
gated by the state pension department as well as all statutes
in reference thereto * ♦ *.

"Section 11. Said welfare department shall administer
within the county all laws relating to:

* ♦

"2. Old age assistance
"3. Aid to dependent children
"4. Blind pensions * * *.

"Section 12. The Personnel of said welfare department
shall be persons certified by the Bureau of Personnel of the
State of Wisconsin in accordance with the merit rule.

* *»

Since the ordinance was not passed pursuant to sec. 58.50,
Wisconsin statutes, sec. 58.52 has no bearing on the ques
tions which you have submitted.

The director of the Forest county department of public
welfare was appointed by the committee referred to in the
aforesaid ordinance after an examination had been held by
the state bureau of personnel as required by sec. 49.50 (3),
It is our understanding that such director has become a
"permanent employe" within the meaning of the rules
adopted by the state department of public welfare.

You have called our attention to sees. 59.08 (8) and 59.15
(2) (a), (b) and (4) of the statutes which provide:

"59.08 (8) The county board, at any annual meeting, may
abolish, create or reestablish any office or position (other
than the. county officers designated by section 59.12 of the
statutes, judicial officers and the county superintendent of
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schools), created by any special or general provision of the
statutes and the salary or compensation for which is paid
in whole or in part, by the county, and the jurisdiction and
duties of which lie wholly within the county or any portion
thereof, notwithstanding the provisions of any special or
general law to the contrary.

"59.15 (2) (a) Notwithstanding the provisions of any
general or special law to the contrary the county board shall
have the powers set forth in section 59.15 (2) and .(3) as
to any office, board, commission, committee, position, or em
ploye in county service (other than elective offices included
under section 59.15 (1), county board members and circuit
judges) created by or pursuant to any special or general
provisions of the statutes, the salary or compensation for
which is paid in whole or in part by the county, and the juris
diction and duties of which lie within the county or any por
tion thereof and the powers conferred by this section shall
be in addition to all other grants of power and shall be lim
ited only by express language.

" (b) The county board at any regular or special meeting
may abolish, create or reestablish any such office, board,
commission, committee, position or employment, and in fur
therance of this authority may transfer the functions, duties,
responsibilities and privileges to any other existing or newly
created agency including a committee of the county board
except as to boards of trustees of county institutions.

«* * ♦

"(4) In the event of any conflict between the provisions
of this section and any other provisions of the statutes the
provisions of this section to'the extent of such conflict shall
prevail."

In Appleton v. Outagamie County, 197 Wis. 4, 220 N. W.
893, it was held that a special meeting of the county board
being in the language of the statutes a legal meeting, any of

the powers which the board possesses may be exercised at
such meeting as well as at a regular meeting unless other
wise specifically provided. It is unnecessary to decide what
inference should be drawn from the fact that sec. 59.08 (8)
refers particularly to an annual meeting in contrast to a
special meeting. In any event this statute would have no ap

plication because the county board does not propose to abol
ish, create, or reestablish any appointed office. At most it
intends only to replace one officer or employe with another.
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Section 59.15 (2) (c) provides in part:

* no action of the county board shall be contrary to
or in derogation of the rules and regulations of the state
J^®P^^tment of public welfare pursuant to section 49.50 (2)
to (5) relating to employes administering old-age assistance,
aid to dependent children, and blind pensions * *

Since the rules and regulations of the state department of
public welfare, adopted pursuant to sec. 49.50 (2), provide
that it is the "agency" which may dismiss the employe, and
since the county board committee appointed pursuant to the
ordinance hereinbefore referred to is the "agency" (as well
as the "appointing authority" in the selection of the di
rector), it is our opinion that it is such committee rather
than the county board which would have the right to dis
miss the present director of the Forest county department of
public welfare.

The dismissal of such director must be for cause in ac
cordance with article XII, section 2 of the rules of the state
department of public welfare quoted above. She may not be
dismissed summarily. If such director is dismissed for a
cause other than conviction of a felony, she will have an op
portunity to appeal such action in accordance with article
XIII, section 4 of said rules, and the personnel board, after
a hearing in accordance with paragraph 1 of said section,
will have the right to make recommendations to the county
board committee as provided in paragraph 2 of said section.
Thereafter such committee must make its decision in the
matter, which shall be final, as provided in paragraph 3 of
said last mentioned section.

Sec. 16.24 to which you have also called our attention and
which relates to the rights of employes appointed under the
provisions of sees. 16.01 to 16.80 of the statutes, is not ap
plicable since the director of the Forest county department
of public welfare was not appointed pursuant to said
sections.

JEW
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Counties — Appropinations and Expenditures — County
board is not authorized to provide for per diem and expenses
of town, city and village clerks attending meetings called
by county clerk for the purpose of instructing them in their
duties and to discuss local problems.

October 31,1946.

Bruce F. Beilfuss,

District Attorney,

Neillsville, Wisconsin.

You state that the county board of your county at a recent
meeting passed a resolution which in effect directed the
county clerk to call a meeting of all of the town, city and vil
lage clerks of the county for the purpose of instructing them
in their duties and further to hold forums or discussions at
which local problems could be considered. The resolution
also provided that these local clerks were to be compensated
by the county at the rate of $5 per day for the time actually
spent at such meetings, plus a travel allowance of 6 cents
per mile.

We are asked whether the county board has the power to
authorize such per diem payments and mileage.
The rule of course is well established that counties have

only such powers as are expressly granted or necessarily im
plied from the statutes. Frederick v. Douglas County, 96
Wis. 411, Spaulding v. Wood County, 218 Wis. 224. If there
is a reasonable doubt as to any such implied power it is fatal
to its being. Dodge County v. Kaiser, 243 Wis. 551, 557.
We have searched the statutes both as to the general and

special powers of the county board and are unable to find
any express or implied authority for the expenditures in
question.

WHK

Centennial Committee—Incorporation—State centennial
committee need not be incorporated.

November 8,1946.

Wisconsin State Centennial Committee

You state that the Wisconsin state centennial committee

plans to purchase centennial half dollars which are to be
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issued by the United States mint and to resell them at an
advance in price.
You inquire whether it is necessary for such purpose that

your committee be incorporated.

Joint resolution No. 11, Laws 1945, which creates your
committee, provides in part:

"* * * that said committee be authorized and directed to
make all necessary plans and arrangements for the state
centennial and report thereon to the governor at such times
as he may request."
Ch. 586, sec. 28, Laws 1945, appropriates $5,000 to your

committee and provides

"* * * Expenditures from this appropriation shall be upon
vouchers signed by the chairman and secretary of the com
mittee."

Under the authority in joint resolution No. 11 above
quoted, you may arrange for the purchase and sale of com

memorative centennial half dollars and may pay therefor
upon vouchers executed as above indicated. Incorporation
is neither necessary nor authorized.
Under your appropriation there is no provision for a re

volving fund which would authorize you to use in addition
to the $5,000 first granted the profit which would accrue
from the sale of the centennial half dollars. Authority to
use such funds may possibly be obtained from the next ses

sion of the legislature.
RGT

Insurance—Foreign Company—State Treasurer—Insur
ance Commissioner—State treasurer should release securi

ties deposited in lieu of surety bond and held by him in trust
for Wisconsin policyholders of a Texas fire insurance com
pany when such deposit was required by, and such release
has been approved by, the commissioner of insurance in the
administration of sec. 76.35, Wis. Stats.

November 15,1946.

John M. Smith,
State Treasurer.

Morvin Duel,
Commissioner of Irisurance.

Because each of you has contributed some part of the
statement of facts and is directly interested in the opinion,
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and because there is a disagreement between you as to the
nature of the fundamental questions involved, it is deemed
advisable to address this opinion to you jointly.
The M-Mutual Fire Insurance Company of Texas, was

authorized to do business in this state in 1917. The statutes
of this state do not require that said company furnish a
bond or deposit security for the protection of Wisconsin
policyholders of said company. However, sees. 76.35 and
209.01 of the Wisconsin statutes, provide in part:

"76.35. Whenever the laws of any other state of the United
States ♦ * ♦ or the rules, regulations, requirements, or im
positions thereof, or of any department or officer thereof
shall require of insurance companies * * * organized under
the laws of this state and doing business in such state * * *
any deposit of securities for the protection of their policy-
holders * * * greater than the amount required by the laws
of this state for the same purposes from similar companies
* * * organized under the laws of such other state * * * and
doing business in this state, or shall impose other obligations,
prohibitions or restrictions additional to or in excess of
those imposed by the laws of this state upon insurance com
panies * * * of such other state * * * then all such com
panies * ♦ * of such other states * * * doing business within
this state shall make the same deposit with the state treas
urer ♦ * * and the same obligations, prohibitions or restric
tions of whatever kind shall be imposed upon them * * *
as a condition to the issuance of a license to them, as is re
quired to be made or paid or is imposed upon companies
* * * of this state * * * by the laws of such other state * * *
or the rules, regulations, requirements or impositions there
of, or of any department or officer thereof."

"209.01. The state treasurer, in his official capacity, shall
take on deposit the securities of any domestic insurance cor
poration deposited by it for the purpose of securing policy-
holders * * * The depositor shall have the right to receive
the income from the securities * * ♦ and with the approval
of the commissioner of insurance to withdraw the same."

Chapter 11, articles 4925 and 4926, statutes of Texas, pro
vide as follows:

"Art. 4925. Every fire insurance company, not organized
under the laws of this State, applying for a certificate of
authority to transact any kind of insurance in this State,
shall, before obtaining such certificate, file with the Com
missioner a bond, with good and sufficient surety or sureties,
to be approved by and to be payable to the Commissioner
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and his successors in office, in a sum equal to twenty-five
(25%) per cent of its premiums collected from citizens or
upon property in this State during the preceding calendar
year, as shown by its annual report for such year. The bond
in no case shall be less than Ten Thousand ($10,000.00) Dol-
Jars, nor more than Seventy-five Thousand ($75,000.00)
Dollars, conditioned that said company will pay all its law
ful obligations to citizens of this State. Such bonds shall
be subject to successive suits by citizens of this State so
long as any part of the same shall not be exhausted, and the
same shall be kept in force until all claims of such citizens
arising out of obligations of said company have been fully
satisfied, but in no event shall the total recoveries permitted
on said bonds exceed the face value thereof. * * * Any com
pany desiring to do so may, at its option, in lieu of giving
the bond required by this Article, deposit securities of any
kind in which it may lawfully invest its funds with the State
Treasurer upon such terms and conditions as will in all re
spects afford the same protection and indemnity as herein
provided for to be afforded by said bond."

Art. 4926. Every fire insurance company, not organized
under the^ laws of this State, hereafter issuing or causing
or authorizing to be issued, any policy of insurance other
than life insurance, shall first have filed with the Commis
sioner during the calendar year in which such policy may
issue, or authorize or cause to be issued, a bond of good and
sufficient sureties to be approved by such Commissioner in
a sum of not less than Ten Thousand ($10,000.00) Dollars,
conditioned for the payment of all lawful obligations to
citizens of this State arising out of any policies or contracts
issued by such fire insurance company; which such bonds
shall be subject to successive suits by citizens of this State
so long as any part of the same shall not be adjusted, and so
long as there remains outstanding any such obligations or
contracts of such fire insurance company, but in no event
shall the total recoveries permitted on said bond exceed the
face value thereof. This Article shall not apply to any per
son, firm or corporation, or association, doing an inter-in
surance, co-operative or reciprocal business."

Sec. 200.08 (2), Wisconsin statutes, provides in part:

"He [commissioner of insurance] shall enforce the laws
relating to insurance and shall exercise such supervision and
control over insurance companies doing business in this state
as the law requires; * * *."

In 1933, pursuant to authority conferred by the Wisconsin
retaliatory law known as sec. 76.35, the former commissioner
of Insurance applied the provisions of art. 4925, Texas stat-
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utes, to the M-Mutual Fire Insurance Company of Texas
and requested it to furnish a surety bond in the amount of
$10,000. Citing the last part of that statute said company
asked permission to deposit $10,000 worth of municipal
bonds owned by it, in place of the surety bond which was
requested. Upon being satisfied that such deposit would
have been accepted by the board of insurance commissioners
of the state of Texas had it been offered in lieu of the surety
bond by a Wisconsin fire insurance company doing business
in the state of Texas, the former commissioner of insurance

accepted the deposit of $10,000 worth of municipal bonds.

From an examination of the Texas statutes, the form of
the surety bond used thereunder, of which a copy was sub
mitted, and from correspondence with the board of insurance
commissioners of the state of Texas which discloses the

rules and regulations of that state in the interpretation of
articles 4925 and 4926 of the Texas statutes, it appears that

the surety bond required by said art. 4925 is primarily for
the purpose of guaranteeing that the insurance company
"will pay all of its lawful obligations to citizens of * * *
[the] state." Under the last sentence of art. 4925 of the
Texas statutes and the regulations of the board of insurance
commissioners of the state of Texas, it is clear that the de

posit of securities would be in lieu of a surety bond and not
supplementary thereto, and would be for the same purpose
as a surety bond, to-wit: for the protection of the policy-
holders. It further appears that a surety bond must be fur
nished or a deposit of securities made to cover the insurance
policies issued each license year, which in Wisconsin is May
1 to, and including, the succeeding April 30.

In 1944 the commissioner of insurance reviewed the re

quirements which he was compelled to impose under sec.
76.35 and eventually required the M-Mutual Fire Insurance
Company to furnish surety bonds or make corresponding
deposits of securities for each of the license years between
May 1,1941 and April 30,1946, both dates inclusive. It was
agreed that the $10,000 of municipal bonds, which had been
deposited in 1933 and which were still on deposit, should
apply to the license year May 1, 1940 to April 30, 1941. A
surety bond in the amount of $10,000 was furnished for each
of the succeeding five license years, and since that time an-
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other surety bond has been furnished and is now on deposit
covering the license year ending April 30,1947.
In administering article 4925, Texas statutes, the board of

insurance commissioners of that state releases securities to
the insurance company which has deposited them when
said board has satisfied itself that the insurance company
has discharged all of the claims and obligations which could
arise out of the insurance policies issued during the license
year for which the deposit of securities was made. In mak

ing this determination, said board has accepted and relied
upon a certificate from an officer of the insurance company
to the effect that said claims and obligations have been dis
charged. Under sees. 200.03 (2) and 76.35, Wisconsin stat
utes, it is the duty of the commissioner of insurance, rather
than the state treasurer, to make such determination with
respect to the Texas company operating in this state.
The M-Mutual Fire Insurance Company does not issue

any policies which run for more than five years. Therefore,
all of the policies issued by that company during the license
year May 1,1940 to April 30,1941 expired on or before April
30, 1946. The president of the M-Mutual Fire Insurance

Company of Texas has furnished a certificate similar to the
one used in the state of Texas wherein said officer declares

as follows:

"1. That the M-Mutual Fire Insurance Company of Texas
has now in force no policy of insurance written during the
calendar year ending April 30,1941 covering property or in
terests located in the State of Wisconsin, all policies issued
during that year having terminated; and
"2. That no losses reported under policies issued during

the calendar year ending April 30, 1941 covering property
or interests in the State of Wisconsin, now remain unpaid;
and
"3. That no obligation or claims of any nature required by

law to be secured by the deposit made with the State of Wis
consin for the year ending Apiil 30, 1941 remain unliq
uidated."

Applying the rules, regulations and requirements of the
board of insurance commissioners of the state of Texas as

required by sec. 76.35 of the Wisconsin statutes, you have
requested the state treasurer of Wisconsin to release to the

M-Mutual Fire Insurance Company of Texas the $10,000
worth of municipal bonds which it was agreed were to be
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held in place of a surety bond to cover policies issued dur
ing the license year May 1, 1940 to April 30, 1941. The
state treasurer has refused to release the securities be
cause the receipt issued by his department to the M-Mutual
Fire Insurance Company of Texas indicated that the se
curities were on deposit "for the benefit and protection of
all the company's policyholders and creditors within the
United States," and because he believes that this deposit
created a trust which will not permit him to release the se
curities as long as the M-Mutual Fire Insurance Company
of Texas continues to do business in this state, or at least
until the expiration of five years after receipt of a demand
for such securities by said company.- The state treasurer
apparently contends that he should continue to hold the
$10,000 of municipal bonds in trust as additional security,
notwithstanding the fact that the M-Mutual Fire Insurance
Company of Texas has deposited a $10,000 surety bond for
each of the license years to and including April 30, 1947 as
a guaranty covering insurance policies which it has issued
or which it may issue prior to such date and upon which
there is or may be liability.
On the other hand, the commissioner of insurance takes

the position that he has approved the withdrawal of the se
curities and that therefore the state treasurer has no right
to refuse to release them.

On May 6,1946 this office rendered an opinion holding that
securities deposited with the state treasurer in his official
capacity as provided in sec. 209.01, Wisconsin statutes, are
held by him, in trust, among other things "for the purpose
of securing policyholders." That opinion did not purport
to indicate the duration of such trust or the manner by
which it might be terminated.

It is our opinion that the commissioner of insurance, act
ing under sec. 76.35 of the Wisconsin statutes, correctly has
applied the provisions of articles 4925 and 4926 of the stat
utes of Texas and the rules and regulations relative thereto
adopted by the board of insurance commissioners of that
state. Consequently, the $10,000 worth of securities should
be released by the state treasurer to the M-Mutual Fire In
surance Company of Texas, without the substitution of other
securities, because any trust under which the securities have
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been held has been terminated through the proper approval
of their release by the commissioner of insurance.

The form of the receipt which was issued by the former
state treasurer when the securities were deposited in 1933,
over which neither the commissioner of insurance nor the

M-Mutual Fire Insurance Company exercised any control,
could not alter the nature of the trust which, pursuant to
sec. 76.35, must be determined by reference to the Texas
statutes and the rules and regulations of the board of insur
ance commissioners of that state.

It is deemed advisable to make a further comment before

closing this opinion. It is noted that it was on May 18,1946
that the president of the M-Mutual Fire Insurance Company
of Texas certified, among other things, "that no obligation
or claims of any nature required by law to be secured by the
deposit made with the state of Wisconsin for the year end
ing April 30, 1941 remain unliquidated." This certificate

was made less than three weeks after the expiration of five
years from April 30, 1941. It would seem that a loss could
have occurred on April 29, 1946 on a 5-year policy written
April 30,1941 for which no claim had then been received by
the company. It would appear, therefore, that the certificate
of the officer of the insurance company should be made and
accepted only after a reasonable period of time had been
allowed after the expiration of the five-year period for the
filing of claims. The correspondence which has been sub
mitted does not indicate that any particular period of time
is regarded by the board of insurance commissioners of
Texes as reasonable. In the present instance, however, six
months have now expired which in our judgment would
more than satisfy the requirement of a reasonable time.
JRW
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CoTistitutional Law—Municipalities—Department of Vet-
erans Affairs—Soldiers, Sailors and Marines—Housing for
Veterans—Sec. 66.91 (3) does not authorize the department
of veterans affairs to furnish and pay for assistance to local
housing authority in the form of drafting of blueprints and
preparation of specifications and material requirements for
specific buildings to be erected in the locality in connection
with veterans' housing program.
Under sec. 66.91 (3) the board of veterans affairs may as

sist municipalities of this state or their agencies in planning
and executing building programs by furnishing information
of a general educational nature relative to such programs.

November 16, 1946.

Leo B. Levenick, Director,
Department of Veterans Affairs.

On November 21, 1945 the housing authority of the city
of Appleton was created by the council of that city pursuant
to sec. 66.40 of the Wisconsin statutes, which provides in
part:

"66.40 * * *
"(3) The following terms, wherever used or referred to

in this section shall have the following respective meanings,
unless a different meaning clearly appears from the context:

♦ *

"(e) 'Area of operation' includes the city for which a
housing authority is created and the area within five miles
of the territorial boundaries thereof but not beyond the
county limits of the county in which such city is located and
provided further that in the case of all cities the area of op
eration shall be limited to the area within the limits of such
city unless the city shall annex the area of operation, but the
area of operation of a housing authority shall not include any
area which lies within the territorial boundaries of any city
for which another housing authority is created Ijy this
section.

«♦ * *

"(g) 'Government' includes the state and federal govern
ments and any subdivision, agency or instrumentality cor
porate or otherwise of either of them.

"♦ * *

"(4) (a) When the council of a city by proper resolution
shall declare at any time hereafter that there is need for an
authority to function in the city, a public body corporate and
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politic shall then exist in the city and be known as the
'housing authority' of the city. Such authority shall then
be authorized to transact business and exercise any powers
herein granted to it.
n* « *

"(9) An authority shall constitute a public body and a
body corporate and politic, exercising public powers, and
having all the powers necessary or convenient to carry out
and effectuate the purposes and provisions of this section,
including the following powers in addition to others herein
granted:

"(a) Within its area of operation to prepare, carry out,
acquire, lease and operate housing projects approved by the
council; to provide for the construction, reconstruction, im
provement, alteration or repair of any housing project or
any part thereof.
"(b) To take over by purchase, lease or otherwise any

housing project undertaken by any government and located
within the area of operation of the authority when approved
by the council; to purchase, lease, obtain options upon, ac
quire by gift, grant, bequest, devise, or otherwise, any real
or personal property or any interest therein.
"(c) To act as agent for any government in connection

with the acquisition, construction, operation or management
of a housing project or any part thereof.
"(d) To arrange or contract for the furnishing of serv

ices, privileges, works, or facilities for, or in connection
with, a housing project or the occupants thereof.

Sec. 66.91 (1) and (3) of the Wisconsin statutes, created
by ch. 1, Laws Special Session 1946, provides as follows:

"66.91 (1) Any county, city, village or town or agency
thereof may appropriate money, grant the use of land, build
ings or property owned or leased by it, or take such other
action as may be deemed advisable or necessary to promote
and provide housing for veterans and servicemen.

"(3) The state department of veterans' affairs is author
ized and directed to furnish any county, city, village, town
or agency thereof with information and assistance to facili
tate housing for veterans and servicemen and said depart
ment shall call upon the state planning board for assistance
in carrying out the purpose of this subsection. The state
planning board shall furnish such assistance when requested
and the salaries and expenses therefor shall be paid out of
the appropriation for the state department of veterans' af
fairs."
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The executive secretary of the housing authority of the
city of Appleton has been directed to develop a permanent
building program for veterans, to be submitted to the city
council for consideration. The proposed building program
includes:

1. Development of a new subdivision.
2. Development of a building plan in blocks of 25 or 50

individual family dwellings.
3. Construction of V/o story dwellings, without a garage,

and with only the first floor finished.
4. Construction of the dwellings under specifications that

will comply with any government loan agency.
5. Sale of the completed dwelling to an individual veteran

who will finance the purchase himself, or with the assistance
of an agency which will deal directly with him.

It is the intention of the housing authority of the city of
Appleton to take advantage of all available government aid
in an effort to reduce the cost of the dwelling to the veteran.
Assistance from the state is desired particularly in the se
lection and planning of the new subdivision and in the de

velopment of building plans to include placement of dwell
ings on lots, preparation of blue prints, and the drafting of
specifications and material requirements.
Before proceeding further, the housing authority of the

city of Appleton, and your department, wish to be advised
as to how much assistance of the desired type can be ren
dered by your department under the provisions of sec. 66.91
(3) quoted above.

Art. VIII, sec. 1 of the Wisconsin constitution provides
in part: "1. The rule of taxation shall be uniform * ♦
In the case of State ex rel. New Richmond v. Davidson,

114 Wis. 563, 88 N. W. 596, our court approvingly quoted
from the case of Sharpless v. Philadelphia, 21 Pa. St. 148,
where it was stated:

"By taxation is meant a certain mode of raising revenue
for a public nurnof^e in which the communitv that navs it
has an interest. The nVht of a state to lay taxes has no
greater extent than this." (p. 576)

and from the case of Grim v. Weissenherg, 57 Pa. St. 433, in
which it was held:

"An act authorizine* the nf rnntrihtitions for a
purpose, or a purpose which, though public, is one in which
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the people from whom it is exacted have no interest, is not
a law, but a judicial sentence, and not within legislative au
thority." (p. 576)

It was also held in the Davidson case supra:
"If the object of the appropriation in question was purely

local to the city of New Richmond, then the rule of uniform
ity would require the tax to supply the same to be limited
to that municipality. If, however, the contribution was to
subserve the common interest and well-being of the people
of the state, then the appropriation was legitimate. The
constitution also provides:
'^The legislature shall provide for an annual tax sufficient

to defray the estimated expenses of the state for each year;
and whenever the expenses of any year shall exceed the in
come, the legislature shall provide for levying a tax for the
ensuing year, sufficient, with other sources of income, to pay
the deficiency as well as the estimated expenses of such en
suing year.' Sec. 5, art. VIII, Const.
"To that language must be applied the well-known maxim,

Expressio unius est exclusio alterius. That construction
limits such annual tax to an amount sufficient to defray such
estimated expenses. Att'y Gen. ex rel Schantz v. Brunst, 3
Wis. 793: State ex rel. Crawford v. Hastings, 10 Wis. 531;.
Todd V. Lee. 15 Wis. 376: Price v. Wis. M. & F. Ins. Co., 43
Wis. 292; State ex rel. Priest v. Regents, 54 Wis. 164, 11
N. W. 472. State taxes are thus only authorized to pay state
expenses, or such expenditures as are authorized by the con
stitution." (p. 578)
"To come within the rule of uniformity, * * * it is neces

sary, not only that the object of the appropriation in ques
tion should be public, but also that it should subserve the
common interest and well-being of the people of the state."
State ex rel. Garrett v. Froehlich, 118 Wis. 129,140; 94 N. W.
50.

In the case of State ex rel. Wisconsin Development Au
thority V. Dammann, 228 Wis. 147, 277 N. W. 278, it was
held:

"It is necessary at this point to direct attention to a rule
equally as important as that requiring that appropriations
be for public purposes. It is the general rule applicable to
appropriations that a tax must be spent at the level at which
it is raised. Applied to an appropriation bv the letrislature,
this means that the appropriation must not merely be for a
public purpose but for a state purpose. Sec. 5, art. VIII,
Wis. Const., requires the legislature to provide an annual
tax sufficient to defray the estimated expenses of the state
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for each year, and it has been held In State ex rel. New Rich-
mond V. Davidson, supra, State ex rel. Owen v. Donald, 160
Wis. 21, 151 N. W. 331, and State ex rel. Garrett v. Froeh-
lich, supra, that an appropriation by the legislature must
not merely be public in purpose but a proper expenditure
by the state, (p. 182-183)

"We now come to the portion of the act which offers the
greatest difficulty. It is convenient to consider separately
sec. 199.03 (1) and (2), Stats., which authorize the use of
the funds appropriated to promote or encourage the organ
ization of municipal power districts under ch. 198, Stats.,
co-operative associations, and nonprofit corporations to en
gage in the light, heat, and water-power, telephone, street,
or interurban-railway, or bus businesses, and sec. 199.03 (3)
and (4), which authorize use of the funds to promote the
acquisition, ownership, construction, operation, or manage
ment of any plant or part thereof for the production, trans
mission of light, heat, or power by any of the co-operative
associations, nonprofit corporations, cities, villages, muni
cipal power districts, etc., or any group or combination
thereof. We do this because of what seems to us a radical
difference between the two groups. The first group consist
ing of subs. (1) and (2) merely authorizes use of the funds
to promote and encourage generally the organization of
municipal power districts and co-operatives. As hereafter
construed, it has nothing to do with promoting the organ
ization of any particular municipal power district or co-op
erative. In group 2, consisting of subs. (3) and (4), the ac
tivities are particularized. The Wisconsin Development Au
thority is authorized to promote and encourage the acquisi
tion, ownership, construction, operation, or management
of any plant or any part thereof by any co-operative associa
tion, city, village, town, power district, etc. We are unable
to ascribe to these subsections any purpose to invest the
corporation with general educational activities of the sort
which are sustainable. We cannot avoid the conclusion that
these subsections warrant use of the money appropriated to
agitate for and actually assist the acquisition, construction,
etc., of particular plants by particular organizations. It is
apparent to us that this purpose cannot be sustained. We
pass the Question whether it is a public purpose. Certainly
the acQuisition of a plant by a municipality is a public pur
pose viewed from the standpoint of a particular municipali
ty, and if the state may authorize the acquisition of plants
by municipalities, its encouragement of such acquisitions by
general educational means might at least be argued to con
stitute a public purpose. But it is obvious that the second
group of subsections authorizes the Wisconsin Development
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Authority to urge and assist a particular group or munici
pality to construct or acquire a particular plant, and that
this is a private, local, and proprietary matter with which
the state has no concern. The appropriation is not for a
state purpose within the rule of the Froehlich and Nezv Rich
mond cases. * * *. (p. 184-185)

"* * * The'appropriation by the state of money to en
courage particular co-operatives to acquire particular exist
ing plants or to construct them cannot be sustained because
the use of state money to aid in matters that are private and
local is not a state purpose. * * *" (p. 186)

Art. VIII, sec. 10 of the Wisconsin constitution provides in

part:

"The state shall never contract any debt for works of in
ternal improvement, or be a party in carrying on such works
« « 4: "

In speaking of this constitutional provision our court said,
in State ex rel. Jones v. Froehlich, 115 Wis. 32, 91 N. W.
115:

"* * * In the convention of 1847, which framed the pres
ent constitution, the clause from the former which directed
encouragement of internal improvements by private enter
prise was at first reported, but afterward dropped out, and
that prohibiting the incurring of any indebtedness therefor
was inserted. The debates make entirely clear, however,
that the choice made was between the policy of permitting
governmental construction of 'internal improvements,' and
that of leaving them to come by private enterprise. The
same choice was obvious in Michigan, when in 1850 the peo
ple reversed the policy commanded by the constitution of
1835, and adopted a prohibitory section substantially like
our own. Nowhere in the discussions, however, can be
found anything in denial of the desirability to the com
munity of the existence of internal improvements.
"There cannot be doubt that this quarter century of ve

hement discussion had produced a fairly definite conception
of what had come to be designated 'internal improvements,'
which either the government was to undertake, or was to
leave to private enterprise, according as one policy or the
other prevailed. We think it clear that such conception in
cluded those things which ordinarily might, in human ex
perience, be expected to be undertaken for profit or benefit
to the property interests of private promoters, as distin
guished from those other things which primarily and pre
ponderantly merely facilitate the essential functions of gov
ernment, * * (p. 38)
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In State ex rel, Owen v, Donald, 160 Wis. 21, 79, 151 N.

W. 331, our court approvingly cited the following syllabus
and statement from the case of Rippe v. Becker, 56 Minn.
100, 57 N. W. 331;

" 'Works of internal improvement,' as used in the con
stitution, means, not merely the construction or improve
ment of channels of trade and commerce, but any kind of
public works, except those used by and for the state in per
formance of its governmental functions, such as a state
capitol, state university, penitentiaries, reformatories, asy
lums, quarantine buildings, and the like, for the purposes
of education, the prevention of crime, charity, the preserva
tion of public health, furnishing accommodations for the
transaction of public business by state officers, and other
like recognized functions of state government." (Syllabus)

"It excludes only such public works as are used by the
state in carrying on the affairs of civil government.. . The
far-reaching consequences of restricting this constitutional
inhibition to highways for travel and commerce . . . would
leave the state ... at liberty ... to embark in any and every
other sort of enterprise, outside of its legitimate govern
mental functions, which might be deemed of public benefit.
It would admit of . . . engaging in schemes of drainage, ir
rigation, developing water powers, building public grist
mills, public creameries and cheese factories, establishing
stock yards and packing houses, and other like enterprises
.  . ." (p. 79)

In XXXII OP. Atty. Gen. 420 this office rendered an opin
ion to the Spring Valley flood disaster committee. By sees.
20.507 and 79.20 of the statutes of 1943 the legislature at

tempted to authorize that committee to "make such expendi
tures from * * ♦ [its] appropriation as it may deem neces
sary in the interest of the public health and welfare for the
restoration, reconstruction, and repair of residential prop
erties, business establishments, streets, roads, and public
utility facilities damaged or destroyed by such flood."

In the opinion it was held:

"We are of the opinion that subsec. (3) is in large part
unconstitutional. The state cannot provide flood control
through the building of levies or other such works, nor may
it engage in the removal of buildings as an incident to such
work. Such activities constitute works of internal improve
ment in which the state cannot engage. Art. VIII, sec. 10,
Wisconsin constitution; State ex rel. Jones v. Froehlich, 115
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Wis. 32. For the same reason the state could not restore,
reconstruct or repair residential properties, business estab
lishments, public utility facilities, etc. And since the state
may not engage in the erection of dikes, dams, the cleaning
and enlarging of channels, etc., the committee may make no
expenditures related to such work or to the other works
mentioned."

Sec. 66.91 (3) attempts to authorize the state department
of veterans affairs, through the state planning board, "to
furnish any * * * city * * * or agency thereof with informa
tion and assistance to facilitate housing for veterans and
servicemen" (italics ours), and to expend unlimited sums
therefor out of its appropriation.

It appears inescapable from a reading of this statute that
the legislature intended your department and the state plan
ning board to furnish special assistance, for example, to the
housing authority of the city of Appleton, and such authority
believes and hopes that the assistance will include the draft
ing of blueprints and the preparation of specifications and
material requirements for the particular houses which that
authority proposes to construct for veterans in that com
munity. Sec. 66.91 (3) contemplates that the cost of such
assistance shall be charged to your appropriation.

It is our opinion, based upon the authorities previously
cited herein, that such assistance would violate the provi
sions of the Wisconsin constitution because the state would

be expending money raised by state-wide taxation for other
than a state purpose, and would be a party in carrying on
works of internal improvement.
However, it is our opinion that sec. 66.91 (3) would au

thorize your department and the state planning board to
render assistance in the form of information of a general

educational nature which could be utilized by the housing
authority of the city of Appleton and other similar agencies
and municipalities throughout the state, relative to a veter
ans' housing program. This would constitute the encourage
ment and promotion of veterans' housing throughout the
state as a whole for which state funds could be used because

such expenditure would be for a public and state-wide pur
pose. Art. VIII, sec. 10 of the Wisconsin constitution does
not prohibit the state from appropriating money to encour
age others to engage in works of internal improvement.
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"* ♦ ♦ Performance by the Wisconsin Development Au
thority of the prescribed duties and functions by merely pro
moting or encouraging the organization or creation of muni
cipal power districts, co-operative associations, or nonprofit
corporations, and the mere making of the surveys and
studies, engaging in the research, planning, and educational
activities, and acting in co-operation with the federal gov
ernment and its agencies when necessary in the execution of
the prescribed duties and functions, would not in and of it
self create any such physical structures or conditions as
would constitute 'works of internal improvement' within the
meaning of that term as used in sec. 10, art. VIII, Wis.
Const. At most, such performance would but constitute or
facilitate the promotion and encouragement of works of
internal improvement by municipalities, municipal power
districts, or the other political or governmental units, or by
such associations or corporations as are described in the
act. But such mere promotion and encouragement of the
making of such improvements by others is not prohibited
by any of the terms in sec. 10, art. VIII, Wis. Const. * * *"

* * And that such encouragement is not prohibited by
that section was held in Jensen v. Board of Supervisors of
Polk County, 47 Wis. 298, 2 N. W. 543; State ex rel. New
Richmond v. Davidson, supra; and Appeal of Van Dyke, 217
Wis. 528, 545, 259 N. W. 700, by sustaining legislative en
actments by which the state promoted or encouraged the
making of such improvements, even though such encourage
ment in the two cases last cited was by appropriations of
state funds. * * *" State ex rel W.D.A. v. Dammann, supra,
at 191-193.
JEW

Corporations—Banks and Banking—Conveyance of Real
Estate—Provisions of sec. 180.11 (2), Stats., do not apply
in case where a state bank conveys real estate acquired by
it in satisfaction of a debt because of specific provisions in
sees. 221.14 and 221.04, Stats.

November 16, 1946.
State Banking Department.

Attention James B. Mulva, Chairman.

You ask our opinion as to whether a state bank can con
vey real estate acquired by it in satisfaction of a debt with

out first securing approval of a majority of its stock entitled
to vote as provided by sec. 180.11 (2), Stats.
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The answer is "Yes." We think it very clear that sec.
180.11 (2), Stats., would not apply in cases where a state
bank conveys real estate acquired by it in satisfaction of a
debt. The subsection referred to reads as follows:

"(2) Transfers of Property. Every corporation may, by
a vote of a majority of the stock entitled to vote, sell and
convey or authorize to be conveyed, all or any portion of the
property owned by it, or mortgage or lease any such prop
erty whenever it shall be necessary for its business or the
protection or benefit of its property."

There is some doubt as to the exact effect of sec. 180.11

(2), Stats., in view of what was said by our supreme court
in Marvin v. Anderson, 111 Wis. 387, and Consolidated
Water Power Co. v. Nash, 109 Wis. 490. See XXXIV Op.
Atty. Gen. 387 at 394 and following.
However, it is not necessary to determine that question

here since said subsection would not apply in cases where a
state bank conveys real estate acquired by it in satisfaction
of a debt because of specific powers given a bank in ch. 221
of the statutes. In sec. 221.14, Stats., it is provided in part
as follows:

"A bank may purchase, hold and convey real estate for the
following purposes only:

"First. Such as shall be necessary for the convenient
transaction of its business, including with its banking of
fices other apartments to rent as source of income. ♦ ♦ •
[The balance of this subsection limits the amount a bank
may invest in a banking office and equipment.]
"Second. Such as shall be conveyed to it in satisfaction

of debts previously contracted in the course of its business.
"Third. Such as it shall purchase at sale on judgments,

decrees or mortgage foreclosures under securities held by it,
but a bank shall not bid at such sale a larger amount than
is necessary to satisfy its debts and costs.
"Fourth. No real estate acquired in the cases contem-

nlated in the second and third subdivisions preceding, shall
be held for a longer time than five years, except an exten
sion is granted by the banking commission. If such exten
sion be not granted, it must be sold at a private or public
sale within one year thereafter. Nothing in this section shall
be construed to prevent a bank from loaning moneys upon
real estate security as provided bv law. Real estate shall be
conveyed under the corporate seal of the bank, and the^hand
of the president or vice president and cashier or assistant
cashier."
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Attention is also directed to sec. 221.04, Stats., which pro
vides among other things that a state bank shall have cer
tain powers in addition to powers conferred by the general
corporation law which latter powers are subject to the con
ditions and restrictions contained in sec. 221.04, Stats. Said
section provides in part that a state bank shall have power
to:

"(1) * * *

"(a) To make contracts necessary and proper to effect
its purpose and conduct its business.

« *

"(e) To make, amend, and repeal by-laws and regula
tions, not inconsistent with law or its articles of incorpora
tion, for its own government, for the orderly conduct of its
affairs and the management of its property, for determining
the manner of calling and conducting its meetings, and such
others as shall be necessary or convenient for the accom
plishment of its purpose; provided, that such by-laws shall
provide for safe and orderly conduct of the corporation's
business and for the protection of its depositors and stock
holders, and no by-laws or regulations, or amendments or
repeal thereof, shall become of effect until approved by the
banking commission.
"(f) To exercise by its board of directors, or duly au

thorized officers or agents, subject to law, all such incidental
powers as shall be usual and necessary to carry on the busi
ness of banking; by buying, discounting, and negotiating
promissory notes, bonds, drafts, bills of exchange, foreign
and domestic, and other evidences of debt; * * *.

<<4: *

The foregoing clearly establishes that in engaging in its
regular course of business a state bank (1) has power to
acquire real estate in satisfaction of a debt and (2) has
power to sell any real estate so acquired. In fact, it is re
quired to sell such real estate within a specified time after it
acquires it unless an extension is granted by the banking
commission. For these reasons, we are of the opinion that
the provisions of sec. 180.11 (2), Stats., are inapplicable in
cases where a state bank conveys real estate acquired by it
in satisfaction of a debt.

WET
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Counties—Budget Committee—Sec. 65.90, the municipal
budget law, does not prescribe procedure for setting up pro
posed county budget by county board budget committee and
such committee in reporting its recommended budget to the
county board is not obliged to include rejected items as well
as recommended items in the absence of specific directions
on the matter from the county board.

November 16,1946.

Elmer R. Honkamp,
District Attorney,

Appleton, Wisconsin.

You state that the executive committee of the county
board acts as the budget committee. Another committee,
referred to in your letter as the "B" committee was asked
to submit its budget for 1946-47 and did so. Its financial

request was rejected by the budget committee which has re
fused to report on the rejected request to the county board.
The budget committee prepares the budget which it recom
mends to the county board and omits requested items that
meet with its disapproval.

We are asked whether the budget committee must report
to the county board on all financial requests or whether it is
required to report only on the amounts which it recom
mends for adoption.

As we see it your problem presents no question of statu
tory construction. With but few exceptions the matter of
the functions and duties of county board committees is left
entirely to the county board itself. Sec. 65.90, the budget
law, makes no reference to committees. The county is re
quired to formulate a budget and hold public hearings there
on. As was pointed out in XXX Op. Atty. Gen. 304, 305 the
county board ordinarily manages the county's affairs, 20
G.J.S. 848-9, and it may delegate purely ministerial and
executive powers to a committee.

Apparently it is customary to delegate the mechanics and
work of compiling a proposed county budget to a committee
and it is a matter for the budget committee itself to deter
mine as to whether or not it shall include in its report re
quests that are denied as well as those that are recommended,
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assuming, of course, that there have been no specific in
structions on the subject from the county board.

If any other county board committee or department feels
aggrieved at the treatment its request receives from the
budget committee, presumably it is free to go to the county
board itself for redress, but it is not in a position to counter
mand the directions the county board has given the budget
committee in preparing the budget or to insist that the bud
get committee follow any procedure other than the one it
proposes to follow as to those matters which have been left
to the discretion of the committee.

You are therefore advised that the budget committee in
recommending a county budget in its report at the annual
meeting of the county board is free to follow such procedure
as it sees fit and in the absence of specific directions from
the county board it need not include rejected items but may
in its discretion report only the amounts recommended by
the committee.

WHR

Banks and Banking—Transfer of Stock—Provision in
sec. 221.43, Stats., providing that all transfers of stock shall
be certified by the bank cashier to the banking commission
within three days of transfer applies to preferred stock of
a state bank and all transfers of such stock must be certi

fied as therein provided.

November 16, 1946.

State Banking Department.

Attention A. J. Quinn, Vice Chairman.

You ask whether sec. 221.43, Stats., requires that trans-
fera^of preferred stock of a state bank be reported to the
banking commission within three days after such transfer
as therein provided.

The answer is "Yes." The question is one of statutory
construction. The problem is to determine whether the word
"stock" as used in the third sentence of sec. 221.43, Stats.,

includes preferred stock. Said section reads as follows:

"The shares of stock of an incorporated bank shall be
deemed personal property, and shall be transferred on the
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books of the bank in such manner as the by-laws thereof may
direct, and no transfer of capital stock shall be valid while
the bank is under notice to make good the impairment of its
capital, as provided in section 220.07, nor until such impair
ment shall have been made good. No transfer of capital
stock to any domestic or foreign corporation, association,
investment trust or other form of organized trust, whether
so specifically stated or not, shall be valid until the provi
sions of section 221.56 are complied with. All transfers of
stock shall be certified by the bank cashier to the banking
commission within three days after such transfer. Failure
to comply with this requirement shall be punishable by a
fine of not to exceed one hundred dollars."

Authority to issue preferred stock was given to state
banks in Wisconsin by creation of sec. 221.047 by ch. 387,
Laws 1937^ The same chapter amended sec. 221.045 and
221.43 as well as certain other sections to reflect changes
made by reason of the enactment of sec. 221.047. Thus sec.
221.045 defining the word "capital" was amended and a
new subsection (2) added to define as follows:

"Whenever the term 'capital stock' is used in any law of
this state relating to banking, it shall mean and include the
stock of a bank other than preferred stock."

Section 221.43, Stats., was also amended by insertion of
the italicized word "capital" at the places indicated so as to

read as follows:

"The shares of stock of an incorporated bank shall be
deemed personal property, and shall be transferred on the
books of the bank in such manner as the by-laws thereof
may direct, and no transfer of capital stock shall be valid
while the bank is under notice to make good the impairment
of its capital, as provided in section 220.07, nor until such
impairment shall have been made good. No transfer of
capital stock to any domestic or foreign corporation, asso
ciation, investment trust or other form of organized trust,
whether so specifically stated or not, shall be valid until the
provisions of section 221.56 are complied with. All transfers
of stock shall be certified by the bank cashier to the commis
sioner of banking within three days after such transfer.
Failure to comply with this requirement shall be punishable
by a fine of not to exceed one hundred dollars."

'Authority to provide for preferred stock to be issued only to the fed
eral government or agency thereof was given by sec. 221.046, Stats.
1933, repealed by ch. 245, Laws 1935.
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From the foregoing it is very evident that in the two
cases where the legislature inserted the word "capital" be
fore the word "stock," it intended in view of the definition
of "capital stock" simultaneously adopted by the amend
ment of sec. 221.045, to exclude preferred stock from the
provisions of the last portion of the first sentence of said
section which follows the word "stock" as it appears the
second time in said sentence, and that it also intended to
exclude preferred stock from the provisions of the second
sentence of said section. However, in the other two in
stances where the word "stock" appears in said section, the
word "capital" was not inserted before the word "stock"
and the only conclusion that can be drawn from such omis
sion is that in such cases the legislature intended that the
word "stock" include preferred stock. Had it not so in
tended, it could have put in the word "capital" before the
word "stock" in the latter two instances the same as it did

in the two cases first referred to and then made it plain that
it did not intend that the word "stock" as it appears alone
in sec. 221.43, Stats., should include preferred stock.
For these reasons, we are of the opinion that the word

"stock" as used in the third sentence of sec. 221.43, Stats.,
includes preferred stock of a state bank and that all trans
fers of such stock must be certified by the cashier of the
bank to the banking commission within three days after
the transfer.

WET

Motor Vehicle Department—Jmtice of Peace—Service of
Process—Sec. 85.05 (3), Stats., does not authorize service
of justice court summons in county other than that in which
it is issued.

November 18,1946.
B. L. Marcus, Deputy Commissioner,

Motor Vehicle Department.

You inquire whether justice court summons may be served
upon the commissioner of the motor vehicle department pur

suant to the provisions of sec. 85.05 (3), Wisconsin statutes.
Sec. 85.05 (3) provides that a nonresident by operating

his vehicle over the.highways of the state of Wisconsin ap-



Opinions op the Attorney General 409

points the commissioner of the motor vehicle department his
agent for the service of "all legal processes in any action
or proceeding against him, * * * growing out of such use or
operation." Such service must be made on the commissioner
in person or at his office which by statute is located at the
state capitol. Sec. 110.01 (10). Sec. 85.05 (3) by its terms
only provides for the appointment of an attorney for the

service of process and does not purport to extend the juris
diction of any court. Sec. 300.01 provides: "The territorial
jurisdiction of a justice is co-extensive with the county in
which he is elected, except when otherivise provided." The
italicized exception is added for the reason that some jus
tices of the peace are limited in jurisdiction to the munici
palities in which they are elected. Revisor's Note 1878. In
all other cases the jurisdiction of the justice extends only
throughout the county in which he is elected and accordingly
a justice court summons cannot be served outside that
county. Bryant, Wisconsin Justice, sec. 133. This limita
tion upon the jurisdiction of the justice renders it impossible
for processes issued out of justice courts other than those in
Dane county to be served upon the commissioner or filed at
his office.

Sec. 85.05 (3) is not by its terms limited to actions in
courts of record and we can find no evidence of any legislative
intent so to limit it. Accordingly, it must be held that sec.
80.05 (3) authorizes service of justice court processes in
cases within the jurisdiction of the justice. As indicated,
in practically all cases such process can only be issued by a
Dane county justice.
RGT
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Counties—Highways—Sec. 81.15, Wis. Stats., applies only
to public highways and not to park driveways or forest
trials.

November 18, 1946.
J. C. Raineri,

District Attorney,
Hurley, Wisconsin.

You state that at present the state conservation commis
sion desires to abandon certain fire lanes in Iron county
and that Iron county is considering taking over, keeping
and maintaining the fire lanes for use as forest trails by the
Iron county forestry department.
You inquire whether the county would be liable to any

private persons who use such fire lanes and suffer damages
through such use in any way.
In maintaining parks, highways and forests the county

is engaged in a governmental function and is liable only for
creation of a nuisance or under some statute which expressly
imposes liability. The only statute to which you refer which
might impose liability in the above case is sec. 81.15, which
provides in part:

"* * * If such damages happen by reason of the insuf
ficiency or want of repairs of a highway which any county
by law or hy agreement with any town, city or village is
bound to keep in repair, or lohich occupies any land owned
and controlled hy the county, the county shall be liable
therefor and the claim for damages shall be against the
county. * * *"

The italicized portions were added to the section by ch.
373, Laws 1939, which was published August 24, 1939.
Under the law as it existed prior to that time sec. 81.15 ap
plied only to public highways opened or maintained by the
public authorities charged with highway maintenance. Han
son V. Clinton, (1914) 156 Wis. 147, 150-151:

"The chief contention of counsel for appellant is that the
place in question was not a public highway * * *.
"* * * There is an abundance of evidence, however, that

after the making of the order laying out the highway in ques
tion it was worked and traveled and public money expended
upon it * * *. The road in question having been traveled suf-
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ficiently to indicate that there was a highway, it was the
duty of the defendant ♦ * * to give such notice ♦ ♦ * or
erect such barriers as would prevent its use by travelers
* ♦

"* ♦ * the evidence is sufficient to estop the defendant from
denying the existence of a public highway * *

.  In Keman v. Eau Claire, 232 Wis. 587, 591-592, decided
November 7, 1939, the court expressly ruled that vehicular
driveways in a park are not public highways and that the
city was not liable under sec. 81.15 for injuries sustained
by the plaintiff when he ran his bicycle into a pile of black
top at the edge of such driveway.

"* * ♦ In the instant case sec. 81.15, Stats., imposes no
liability, not perhaps merely because the authorities of the
city charged with the duty of maintaining its streets in a
safe condition have nothing to do with maintenance of park
driveways, but because those charged with the care of
parks are performing a governmental function, and there
is no statute imposing liability on the municipality for their
negligence, and no liability exists in absence of such a statute
under the rule of the common law or under the law of this
state as declared by its courts."

The rule in this case would clearly justify Iron county in
maintaining the forest trails for pleasure driving and recre
ation under the control of the iron county forestry .depart
ment unless the law has been changed by the amendment in
ch. 373, Laws 1939, above referred to.

That amendment by its express terms does not purport
to change the definition of "highways" to which sec. 81.15
applies. It simply extends the liability of the county to in
clude not only those highways which "the county by law * * *
is bound to keep in repair" but also highways which the
county "by agreement with any town, city or village is
bound to keep in repair" or "which occupies any land owned
and controlled by the county." While it is conceivable in
construing the legislative intent in this amendment it
might possibly be held that the last addition covering land
"owned and controlled by the county" applies not only to
the location and control of public highways but also in
cludes other than public highways, in the absence of any
supreme court decision so ruling, it is our opinion that sec.
81.15 as amended still applies oidy to public highways. Since
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the amendment to sec. 81.15 was enacted before the Keman
case was decided, there can be no indication of an intent by
such amendment to change the rule of the Keman case.
In view of the foregoing, in the event that Iron county

decides to take over the fire lanes, it is suggested that the
entrance to each lane be marked with a notice somewhat
as follows: "Forest Trail, for Pleasure Driving Only; Main
tained by the Iron County Forestry Department; Travel at
Your Own Risk."

RGT

Insane—Inebriates—Re-examination—Under sec. 51.11,
Stats., court may re-examine mental condition of person
committed as insane, but has no authority to re-examine in
case of person committed as inebriate or drug addict under
sec. 51.26 (6).

Court order committing person to state hospital construed
as adjudication of insanity rather than inebriety. Hence
re-examination proceeding was within court's jurisdiction.

November 21,1946.
A. W. Bayley, Director,

State Department of Public Welfare.

You have submitted a request for opinion as to the effect
of a certain court order discharging an inmate of the Win-
nebago state hospital. In order to understand the facts in
volved it is necessary to quote in part from the court pro
ceedings.

On August 15, 1946 the inmate was committed by the
county court of Waupaca county. The order of commitment
is on a printed form designed to meet the requirements of
sec. 51.05, Stats., relating to insane or senile persons. It is
entitled "In the Matter of the Mental Condition of G. J. R.

Alleged to be INSANE." It recites in part that the verified
petition of certain persons

"for a judicial inquiry to determine the mental condition of
G. J. R. * * * and for an order of commitment, if found
insane [having come on to be heard upon proper notice]
and it further appearing that the duly appointed medical
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examiners have reported in writing to this court that the
aforesaid is (is not) a chronic alcoholic (insane) * * *.
"Upon consideration thereof, the Court finds:
"That said G. J. R., hereinafter called the aforesaid, is

(is not)'insane, and is (is not) a proper person to be com
mitted to a hospital or asylum for the insane, mentally de
ficient, or epileptic;

"Therefore, It is Ordered and Adjudged that the afore
said is a chronic alcoholic and is a proper person to be com
mitted to a hospital or asylum for the insane, mentally de
ficient, or epileptic, and is hereby committed to the Winne-
bago State Hospital at Winnebago, Wisconsin, until dis
charged pursuant to law:
"NOW, THEREFORE, YOU, A. H. are commanded to

take into your custody the aforesaid and convey him to the
Winnebago State Hospital at Winnebago, Wisconsin, and to
deliver him to the Superintendent thereof.
"And you, Byron Hughes, M. D., Superintendent of, Win

nebago State Hospital, at Winnebago, Wisconsin, are hereby
directed to receive the aforesaid as a patient in your in
stitution and keep him until discharged pursuant to law."

Thereafter on September 27, 1946 the court made an
order for re-examination reciting that a verified petition
had been filed "from which it appears that G. J. R. was here
tofore adjudged insane ♦ » * and committed to the Winne
bago State Hospital * ♦ * and wherein it is set forth that
said G. J. R. is now sane and praying that a re-examination
be had * * * of the question of whether the said G. J. R. is
sane or insane." The order was returnable on October 8,
1946 at 10 o'clock a.m. and further appointed certain physi
cians to examine G. J. R. and report whether in their opin
ion he was sane or insane.

On October 8, 1946 the court made an order reciting the
filing of petition and further reciting as follows: "And it
appearing * * * that on the 15th day of August, 1946 he was
adjudged insane and committed and removed to the Winne
bago State Hospital ♦ * » and that he has ever since that
time been so detained ♦ * * by virtue of said original com
mitment" and that the physicians appointed to examine him
"have duly reported that in their opinion the said G. J. R.
is now sane."

Thereupon the court adjudged that the said G. J. R. is
sane and that he "be and he is hereby discharged from said
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adjudication of insanity and from said commitment ♦ ♦ ♦
and confinement in said Winnebago State Hospital for the
insane."

The question raised in your letter is stated by you as fol
lows :

"The question that is raised is whether in the case of
a chronic alcoholic, who at the time of commitment is not
found to be insane, can be given a re-examination by the
committing court and the court finding him to be sane,
order his discharge from the institution. We did not feel
that there was any proceedings for the re-examination of
one committed as a chronic alcoholic or an inebriate. Com
mitment of chronic alcoholics or inebriates as provided for
under the provisions of Section 51.26 (6), does not set
forth any procedure for re-examination of the person's con
dition to determine whether he is at any period of time, an
inebriate or an alcoholic. In practice, we have somewhat
considered an inebriate as one who is under some definite
commitment by the court; either the commitment is for a
period of time that the court would set or for a period of
time as is left up to the discretion of the superintendent of
the institution."

Sec. 51.26 (6), Stats., provides in substance that upon
petition to the judge of a court of record from which it ap
pears that any person in the county is an inebriate or drug
addict, such judge shall fix a time for hearing the same
and at such hearing if the court shall find that such person
is an inebriate or drug addict requiring confinement or
treatment, he may be committed by the court to the county
asylum or some state hospital for the insane "for such period
of time as to the court may seem necessary for curing the
malady with which he may be suffering, or for such period
of time as in the judgment of the superintendent and at
tending physician in charge of such institution it may be
necessary to retain him to recover and be able to take care
of himself."

There is no provision in the statutes for a re-examination

of the condition of a person committed as an inebriate or
drug addict under the above quoted section. Sec. 51.11 (1).
Stats., provides as follows:

"Except as otherwise provided in sections 51.22, 357.11
and 857.13, any person adjudged insane by any court, tri
bunal, or officer having lawful authority so to adjudge, or
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restrained of his liberty because of his alleged insanity,
may on his own verified petition or that of his guardian or
some relative or friend have a retrial or re-examination of
the question whether such person is sane or insane before
the judge of any court of record of the county in which such
person resides or in which he was adjudged insane"

If G. J. R. was committed to the Winnebago state hospi
tal as an inebriate, your contention would be absolutely cor
rect, that the committing court has no jurisdiction to order
a re-examination and discharge him. The proceedings for
committing insane, senile and feeble-minded persons, drug
addicts and inebriates are purely statutory. There is no
right to a "rehearing" or a "re-examination" unless it is
provided for by statute. Inre Ziegler, (1944) 245 Wis. 453,
458.

Since sec. 51.11 applies only to persons adjudged insane,
it does not provide for a re-examination in cases of persons
committed as inebriates or drug addicts. If a court were
to attempt to conduct such a re-examination of an inebriate
or drug addict under sec. 51.11 the proceedings would be
void and the superintendent of the hospital or asylum could
properly ignore any order which the court might make for
the discharge of the inmate.

However, in the case submitted by you it appears that the
original commitment is ambiguous on its face. The medical
examiners are alleged to have reported that G. J. R. "is (is
not) a chronic alcoholic (insane)." The court thereupon
finds that G. J. R. "is (is not) insane." Thereafter the
court ordered and adjudged that G. J. R. "is a chronic al
coholic." It is extremely difficult to tell from the order
whether the court intended to find G. J. R. to be insane or to

be an inebriate. On the face of it it would seem most prob
able that the judge meant to find him to be an inebriate but
the order is certainly open to the construction that the find
ing and adjudication were of insanity.

In the subsequent order dated October 8, 1946 the court
recited that G. J. R. had been adjudged insane and com
mitted as such. This was a construction by the court of its
previous order to the effect that the latter was an adjudica
tion of insanity rather than of inebriety. Under the cir-
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cumstances, then, it appears on the face of the record that
the said G. J. R. had been committed as being insane, in

which case the court had jurisdiction under sec. 51.11 to
order a re-examination.

You are therefore advised that the order of the court

dated October 3, 1946 discharging the said G. J. R. from
the hospital is a valid order and must be obeyed as such
by the superintendent of the hospital.
WAP

Counties—Dogs—Claims for Damages—County board
may allow claim for damages filed under sec. 174.11 even
though the assessor's record does not contain the assessed
valuation of the injured animals, or any similar animals.

November 22,1946.

Henry E. Steinbring,

District Attorney,

Eau Claire, Wisconsin.

You have requested our interpretation of the provisions
of sec. 174.11 of the Wisconsin statutes, which provides in
part:

" (1) The owner of any domestic animals (including poul
try) attacked, chased, worried, injured or killed by a dog
or dogs may within ten days after the owner shall have
knowledge or notice thereof, file a written claim for damages
with the clerk of the town, village or city in which the dam
age occurred. * * * Upon presentation of such claim the
supervisors of the town, the board of trustees of the vil
lage, or the common council of the city, or a committee ap
pointed for that purpose by the supervisors, the board of
trustees or the common council shall promptly investigate
said claim and may subpoena witnesses, administer oaths
and take testimony relative thereto and shall within thirty
days after the filing of said claim make, certify and return
to the county clerk said claim, a report of the investigation,
the testimony taken and the amount of damages suffered
by the owner of said animals, together with the assessed
valuation of same as shown on the last assessor's blotter or
record for personal property assessments; or if there be
none, then the assessed value of similar animals on such
blotter or record.
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"(2), * * ♦ The county clerk shall lay before the county
board at its first meeting, following the receipt of any such
claim, all claims so filed and reported and the same shall be
acted upon and determined by the county board as other
claims are determined and acted upon, * * *, The amount
of damages filed and reported to the county clerk shall be
prima facie proof of the actual damages susteined, but evi
dence may be taken before the county board relative to the
claims as in other cases and appeals from the action of the
county board shall lie as in other cases. On appeal from the
action of the county board, said trial shall be by the court
without a jury.
"(3) * * *
"(4) The amount allowed by the county board upon any

such claim shall in no case exceed fifty per cent more than
the assessed valuation of such personal property as shown
on the last assessor's blotter or other record for personal
property assessments. When any assessable personal prop
erty for which claim is made does not appear on such as
sessor's blotter or record it shall be deemed to be of the
same value as the assessed valuation of similar personal
property upon such blotter or record in the town, city or
village in which the claim arose. * * *"

Several claims have been filed under the provisions of
this statute for damages done to rabbits and chickens, which
claims clearly would be valid were it not for the fact that
the various assessors have neglected to assess,'not only the
rabbits and chickens for which claims are made, but also
have failed to assess any rabbits or chickens in their re
spective towns, villages and cities. Under these circum
stances the question arises whether the county board may
allow the claims.

Sec. 174.11.(2) declares that "all claims so filed and
reported * * * shall be acted upon and determined by the
county board as other claims are determined and acted upon"
and that "the amount of damages filed and reported to
the county clerk shall be prima facie proof of the actual
damages sustained," although further evidence may be
taken before the county board relative to the claim. It is
true that sec. 174.11 (1) provides that the claim filed with
the county board shall include a statement of the assessed
valuation of the animals for which damages are claimed, or
in the absence of any such assessment, then the assessed
value of similar animals on the assessor's record, and that
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sec. 174.11 (4) restricts the amount allowed by the county
board to not over 50 per cent more than the valuation of
the injured or similar animals, as indicated by the assessor's

record. However, it is our opinion that sec. 174.11 (4)
should be construed merely as fixing a limitation upon the
maximum amount of the damages which may be allowed by
the county board in those instances in which it is applicable,
and not as requiring the inclusion in the assessor's record
of the valuation of the injured or similar animals as a con
dition precedent to the allowance of any damages.

Apparently, in the present instance, the animals which
were injured actually were in existence at the time of the
assessment of personal property for tax purposes and should
have been assessed. Instances can be conceived, however, of

where there could have been no valid assessment of the ac

tual animals injured, or any similar animals. Such a situa
tion could exist where the injured animals (and all those

of a similar kind, if any, located in the town, city or village)
were acquired after the time as of which they would have
been assessable for tax purposes, and hence the assessor's
record properly could not contain any valuation of the in-,

jured animals or similar animals. It is not believed that such
a situation would require the county board to deny the claim
for damages and compel the claimant to resort to court to

collect his claim, but would merely furnish grounds for tak
ing additional evidence of the value in the event that it
did not wish to rely upon the prima facie proof which the
claim as filed and reported to the county clerk constitutes
under sec. 174.11 (2).

It is our opinion that when the assessor's record contains
the assessed valuation of the injured animals or, in the
absence thereof, the assessed valuation of similar animals,
such assessed valuation must be reported, and the limitation
provided for by sec. 174.11 (4) must be observed. When
the valuation of the injured animals, or the valuation of
similar animals, does not appear upon the assessor's record,
the county board should proceed to consider the claim in ac
cordance with sec. 174.11 (2), and should not deny the
claim solely because the assessor's record does not contain
either of such valuations.

JRW
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Peddlers, Transient Merchants and Itinerant Merchant
Truckers—Peddler Defined—Persons who carry from place
to place a variety of items of non-perishable merchandise
for sale at retail and without advance orders are peddlers
under sec. 129.01, Stats., notwithstanding a large proportion
of their business is not peddling.

November 22, 1946.

B. L. Marcus, Deputy Commissioner,
Motor Vehicle Department.

On November 9 you requested our opinion as to whether
business of Little Chute Auto Farts requires a peddler's
license under sec. 129.01, Wis. Stats. You state that their
business is conducted by salesmen traveling regularly as
signed territory, calling on regular customers about once
every three weeks, .and consists of three principal parts;
(1) Filling orders which the particular salesmen have pre
viously taken from the regular customers; (2) filling or
ders sent to the Little Chute office by such regular customers;
or (3) sales mostly at retail of miscellaneous small articles,
parts and tools without advance orders. It is estimated that

90 per cent of the business is conducted under items 1 and 2
and about 10 per cent under item 3.
In our opinion the business as conducted by the Little

Chute Auto Parts, insofar as its agents carry merchandise
from place to place for sale at retail without advance order,
is peddling under sec. 129.01, Stats., and a peddler's license
is necessary.

While we feel that the law of Wisconsin is clearly estab
lished on this point, we are herewith analyzing the existing
status of the peddler's law for your guidance in this and
similar controversies.

The applicable portion of sec. 129.01 provides:

"(1) No person shall engage in the business of a trucker,
hawker or peddler without having a license for that purpose
as provided in this chapter, but nothing in this chapter shall
prevent any person from distributing or selling any agri
cultural product which he has grown in this state."

The leading Wisconsin decisions construing this statute
and peddler's license laws generally are State v. Whitcom,
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122 Wis. 110; Dewitt v. State, 155 Wis. 249; Whipple v.
South Milwaukee, 218 Wis. 395 and National Baking Co. v.
Zabel, 227 Wis. 93.

From an examination of these decisions, it can be deter
mined that there are six principal points which the court
considers in passing upon the question of whether or not
a specified manner of conducting business constitutes ped
dling. These are:

1. The itinerant nature of the business.

2. Carrying of a stock of goods for sale.
3. Retail or wholesale nature of sales.

4. Regularity of visits.

5. Variety of commodities.
6. Perishable nature of the commodities.

The primary characteristic of peddling which must be
present before any business can be held to be peddling is
the going about from place to place in search of sales. This
factor was recognized in State v. Whitcom and is clearly
set forth in the opinion in Dewitt v. State:

"* * * The essential thing is that he must do business by
going about from place to place selling and delivering mer
chandise in a retail way to such individuals as he may be able
to deal with. * * *" (Emphasis ours)

The crux of the matter here is that the seller seeks out

his purchaser and does not wait for the purchaser to come to
him as other merchants must do. In the regulation of ped
dlers there is implicit the idea that the peddler has gained
some advantage by thus seeking out his purchaser which
justifies special regulation. If the seller establishes his
business in successive temporary locations and waits for
cutomers to come to him, he is not a peddler but he may be
a transient merchant under sec. 129.05, Stats.

A second essential of peddling is that the goods to be
sold must be carried with the peddler. The fact that the
goods are carried for sale distinguishes the peddler from
the drayman or deliveryman who is simply a carrier trans
porting goods sold at some previous time or place, and also
distinguishes the peddler from the solicitor who goes from
place to place taking orders to be filled at a later time.
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The sales must be at retail. This rule was clearly stated
in D&ivitt V. State, even though in the case of State v. Whit-
com the court had considered a discrimination between sales
to wholesalers and sales to retailers as arbitrary and with
out reasonable foundation. The requirement of sales at re
tail has been uniformly adhered to since it was laid down
in Dewitt v. State and conforms to the general body of law
defining peddlers. A sale is at retail when the article is sold
to the ultimate consumer regardless of whether the price
charged is classified as wholesale or retail.

Since the idea of peddling carries the idea of present so
licitation of chance patrons for purchases of uncertain
quantities, the regularity with which calls are made on po
tential customers is considered material in determining
whether the transaction is peddling or a natural develop
ment of another type of business. For example, it would
not be generally assumed that milkmen were engaged in
peddling. The fact that they call every day indicates a prac
tical certainty of sale which eliminates the element of
chance solicitation. This point is closely allied with the fol
lowing point which concerns the variety of commodities
which are offered for sale. Referring again to the illustra
tion of the milkman, his principal commodity is milk
brought in uniform containers and the amount delivered to
each customer will ordinarily vary little from day to day.
When the customer does not have a wide variety of items
to choose from there is a greater certainty that some par
ticular item will be sold.
A final consideration relied upon is the perishable nature

of the commodity. This perishable nature necessitates prac
tically daily deliveries to customers who come to rely on
the delivery for their daily supply. On the basis of these
last three considerations, the court held in National Baking
Co. V. Zabel that baking companies who daily delivered their
requirements to a specified group of customers had so far
removed themselves from the ordinary conception of ped
dling by reason of the almost complete elimination of the
factor of chance in sales that they were not subject to li
cense under sec. 129.01.

"* ♦ ♦ a peddler is generally regarded as one who relies
for his business upon the immediate circumstances as they
arise as he goes from house to house conducting and con-
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eluding each transaction upon the ground. This is not the
same thing as meeting day after day regular customers to
whom the dealer has at least a moral obligation, and who in
turn rely on his coming for the daily supply of perishable
goods. The serviceman knows his field, is expected to and
evidently does estimate with considerable exactness the
needs of his customer, and the customer depends on the
regular coming of the serviceman and the constant supply
of this character of food thus afforded. There is left none
of the uncertain factors that must exist in order to consti
tute peddling or, if they do exist, they are reduced to such a
minimum as to justify ignoring them. Custom has devel
oped a marked distinction between the business of peddling
and that which may be described as the modern service de
livery of necessary but perishable goods. ♦ * *"
National Baking Co. v. Zabel, 227 Wis. 93, 97-98.

Applying the above considerations to the business of
Little Chute Auto Parts, it is clear that insofar as they are
delivering parts upon order previously taken by their sales
men or upon orders sent to their office, they are not engaged
in peddling whether such sales are classed as wholesale or
retail. Insofar as they are selling parts at wholesale to be
resold to the customers of the garage in question, they are

not peddlers even though there is no previous order. Insofar
as their agents go from garage to garage selling tools or
other items to persons therein for their own personal use
and not for resale, without any advance order, at intervals
of time which may be as much as three weeks, making their
sales from a variety of articles for which there can be no
recurring regular need and which are in no way perishable,
they are engaged in the business of peddling and require
a license under sec. 129.01, Stats.
You have directed our attention to the fact that there are

many apparently similar but distinguishable businesses
which are not subject to regulation as peddlers. If there is
any uncertainty in the law in this regard or any cases where
the present law works an unjust discrimination between sub
stantially similar businesses, that is a matter for legislative
consideration and correction.

RGT
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Fish and Game—Clams and Mussels—Conservation Com

mission—Orders—Sec. 29.38, Stats., relating to taking of
clams and mussels, created by ch. 623, Laws 1919, has -not
been impliedly repealed by the enactment of sec. 29.174 re
lating to the taking of fish and game generally, created by
ch. 152, Laws 1933.

November 23,1946.

E. J. Vanderwall, Director,
State Conservation Department.

You have inquired whether in the issuance of conserva
tion commission orders relating to open seasons, closed sea
sons and other conditions incident to the taking of clams or
niussels, the commission should follow the provisions of sec.
29.38, Stats., or the provisions of sec. 29.174, Stats.

Sec. 29.38, Stats., was created by ch. 623, Laws 1919, and
has been amended several times since then.

Subsec. (1) permits the taking, selling and transportation
of mussels or clams having a certain size except in areas
closed by the conservation commission and provided a li
cense has been obtained from the commission.

Subsec. (2) authorizes the commission to set up closed
areas for not to exceed five years with the limitation that
such areas may not exceed one-half of the mussel produc
ing waters, of the state. Orders setting up closed areas are to
be published in each county affected.

Subsec. (3) provides for licenses and subsec. (4) pro
vides for the manner of taking. Subsec. (5) provides for
written reports from licensees and subsec. (6) regulates
clamming on the boundary waters between Wisconsin and
Minnesota. Subsec. (7) provides for a closed season on all
waters except boundary waters from March 1 to May 29
in each year, and subsec. (8) sets up a closed season for
clams in Jefferson, Rock and Green counties.

Section 29.174 is the general statute under which most
conservation commission orders are issued. It was enacted

originally by ch. 152, Laws of 1933, and has since been
amended. So far as inaterial sec. 29.174 provides substan
tially as follows:

Subsec. (1) provides that there shall be established such
open and close seasons, bag limits, size limits, rest days and
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conditions governing the taking of fish and game as will
conserve the fish and game supply and insure to the citizens
continued opportunities for good fishing, hunting and trap
ping. The power to make such regulations is conferred on
the conservation commission by subsec. (2). Subsec. (3)
makes provision for promulgating orders either upon the
commission's own motion or on petition by citizens and pub

lic hearing. Subsec. (4) provides for the making of in
vestigations by the commission and advisory committees.
Subsec. (5) provides that the conservation commission or
ders are to take effect on approval of the governor and after
publication in the official state paper and such other papers
as the commission deems advisable. Copies of orders are to
be filed with the secretary of state.

Subsecs. (6) and (7) establish the validity of conseiwation
commission orders that are in accordance with law unless

set aside by court action. Subsec. (8) provides for admin
istrative review of commission orders under ch. 227. Sub

sec. (9) provides that existing statutes regulating seasons,
bag limits, etc. shall continue until modified by commission
order or legislative act. It is provided in subsec. (12) that
nothing in sec. 29.174 shall confer on the commission the
power to alter statutory provisions relating to forfeitures,
penalties, license fees or bounties.

It will readily be observed that there are a number of
inconsistent provisions in sees. 29.38 and 29.174, assuming
both sections to be applicable. Consequently it becomes nec

essary to determine if both sections were intended to apply.
Did the legislature by the enactment of sec. 29.174 intend to
repeal the inconsistent provisions of sec. 29.88 by implica
tion? The doctrine of implied repeal is not favored and an
earlier act will be considered to remain in force unless it is

so manifestly inconsistent and repugnant to the latter act
that they cannot reasonably stand together. Lanfesty v. Eau
Claire, 245 Wis. 220; Kames v. Johnson, 246 Wis. 92.

Prior to the enactment of sec. 29.174 in 1933 matters per
taining to open and close seasons, bag limits, size limits
and other conditions governing the taking of fish and game
were regulated by statute rather than by commission order.
Sec. 29.18 contained a table of regulations relating to the
taking of wild animals and birds. Sec. 29.19 contained a
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similar table for various kinds of fish. The ice fishing regu
lations were set up in sec. 29.28. Net and set hook fishing in
outlying waters was regulated by sec. 29.33. However, the
legislature apparently deemed that clamming did' not prop
erly belong under any of these or other statutory provisions
relating to the taking of fish or game since the matter was
covered by a special section, sec. 29.38, mentioned above.

The terms "fish" and "game" as used in ch. 29 (including
sec. 29.174) are defined by sec. 29.01 (3). "Game" includes

all varieties of wild mammals or birds. Obviously clams or
mussels are neither mammals nor birds. "Fish" for the pur
poses of ch. 29 are divided into two classifications. Under
sec. 29.01 (3), "game fish" includes all varieties of fish ex
cept rough fish and "rough fish" is defined to include chubs
in inland waters only, dace, suckers, carp, red horse, sheeps-
head, eelpout, dogfish, garfish, buffalo fish, hackelback stur
geon weighing more than one pound dressed; spoonbill stur
geon over thirty inches in length, catfish over twenty inches
in length, and lawyers, in all waters. Since mussels or clams
are not included within any of the varieties of fish listed as
"rough fish" they must be "game fish" if they are fish at all.

To call a mussel or clam a "game fish" does violence to
that term as it is commonly used and understood. Sec. 370.01
(1) provides that in the construction of the statutes "all
words and phrases shall be construed and understood accord
ing to the common and approved usage of the language;
but technical words and phrases and such others as may have
acquired a peculiar and appropriate meaning in the law
shall be construed and understood according to such pecu
liar and appropriate meaning."

According to Webster game fish are those considered
worthy of pursuit by sportsmen and the word "fish" is de
fined as:

"Any of numerous cold-blooded, strictly aquatic, water-
breathing, craniate vertebrates having the limbs (when
present) developed as fins, and typically a long somewhat
tapering body covered with scales and ending in a broad
vertical caudal, or tail, fin."

—Webster's New International Dictionary

Mussels or clams are considered to be aquatic invertebrate
animals and they have none of the structural qualities of fish
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as defined above. Moreover they are not considered worthy
of pursuit by sportsmen as game. Most of them that are
taken in Wisconsin are taken by commercial clammers who
sell the shells to button manufacturers and other industries.

Some of the shells are broken up for poultry feed. A few
people make a hobby of searching for clams in the hopes of
finding pearls, and the meat of clams is occasionally used
for fish bait.

Another reason for not favoring the implied repeal of
sec. 29.38 relating to the taking of mussels or clams is that
this section contains licensing provisions which under sec.
29.174 (12) are immune from any attempt at alteration by
the conservation commission. Also, while perhaps not con
trolling, it is interesting to know that the reviser of statutes
has not seen fit to remove sec. 29.38 from the statute books

whereas he has done so in the case of numerous other pro
visions of the statutes relating to the taking of fish and game
where the authority of the conservation commission to regu
late under sec. 29.174 is unquestioned.
In view of the foregoing you are advised that sec. 29.38

has not been impliedly repealed by sec. 29.174 and that full

effect should be given to all of its provisions. This discussion
makes it unnecessary to consider the remainder of the ques
tions which you have raised.
WHR
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Counties—Soldiers, Sailors and Marines—Memorials—
Public Officers—Delegation of Power—A county board may
not make an appropriation of money to an American Legion
post for the construction of memorials commemorating mili
tary personnel, for under sec. 45.05 (2) the character of
such memorial must be determined by the local governing
body, and an American Legion post is not such a nonprofit
corporation as to be inclCided within the meaning of sec.
45.055 Stats.

November 27, 1946.

Elmer R. Honkamp,

District Attorney,
Appleton, Wisconsin.

You have asked whether under sec. 45.05 of the statutes of

1945 a county board may appropriate a sum of money to
various American Legion posts to enable the latter to un

dertake the construction of memorials in their own commu

nities.

Sec. 45.05 (1) authorizes a county, board to acquire prop
erty for the purpose of "providing, furnishing, constructing,
erecting, repairing and maintaining a suitable memorial."
Subsec. (2) provides that the memorial "shall be of such
character as shall be determined by the governing body of
such * * * county, and * * * may comprise a public building,
park, recreation facility, community forest or other suitable
object having a public purpose." While the foregoing sec
tion provides that the type of memorial is not to be deemed
limited by the enumeration in the statute, there are never
theless certain limitations upon the type of project which
may be engaged in under the section. In the first place the
phraseology above set out would indicate that the memorial
must have a public purpose. Secondly, it would appear that
under the rule of ejusdem generis the type of memorial must
be similar to those enumerated. In any event, subsec. (2)
provides that the county board shall determine the character
of the memorial.

In Lauenstein v. The City of Fond du Lac, (1871) 28 Wis.
336 and Shiipman v. The State, (1877) 43 Wis. 381 our su
preme court has held that similar powers which the legisla
ture has given to governmental subdivisions or officers may
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not be delegated by the latter. As was stated in the Lmen-
stein case at 28 Wis. 339:

"We * * * have found no provision which permits the
board of education and the common council to delegate to
the board of public works the power to purchase a school
house site. * * * Without such provision, we are at a loss
to understand how the power can be so delegated."

A similar question arose in the Shipman case in which
certain public officers authorized to construct a hospital en
gaged an architect to superintend the project. It was held
that it was proper for them to engage the assistance of such
an architect but that they could not delegate to such person
their duties of superintending the project nor by such means
relieve themselves of responsibility therefor.
While it was held in State ex rel American Legion 1941

Conv. Corp. v. Smith, (1940) 235 Wis. 443 that the pur
poses of the American Legion are public purposes so as to
warrant an appropriation to defray expenses for holding an
American Legion convention, it was further held that
public officers may not delegate to the Legion the exercise
of duties or powers involving discretion.

Under sec. 45.055 it is provided that a county board may
"contract with and make an appropriation to any * * * non
profit corporation without capital stock organized expressly
for any of the purposes of section 45.05." We do not be
lieve that an American Legion post falls within the wording
above quoted. While such posts may be classed as nonprofit
corporations pursuant to section 188.08 of the statutes, they
are not organized expressly for the maintenance of such a
memorial as is described in sec. 45.05 (2). The type of cor
poration intended under sec. 45.055 is one organized solely
for the purpose of constructing or maintaining a memorial
building, park or the like.
Furthermore, it would appear from the provisions of both

sections that the purpose and character of the specific
memorial must be determined by the county board itself
within the limitations of the statute before money can be
expended therefor; although when that has been done, the
appropriation may be made available to a proper unit or cor
poration to carry out the project.
BL
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Counties—Taxation—Tax Deed—Poor Relief—Old-age
Assistance—Old-age assistance Hens are cut off by tax
deeds taken by county.
County taking tax deed to premises on which it also has

old-age assistance lien must account for surplus over taxes
to the United States and the state under sec. 49.25, Stats.

December 6,1946.
Harry A. Speich,

District Attorney,
Dodgeville, Wisconsin.

You state that Iowa county has taken a tax deed to prem
ises against which it had previously filed an old-age assist
ance lien and ask (a) whether the tax deed taken by the
county cuts off the old-age assistance lien; (b) whether in
the event of a sale of the premises by the county for more
than the amount due for taxes, the county must account for
the surplus under sec. 49.25, Stats.
Your first question is answered in the affirmative. The

law is well settled that a valid tax deed cuts off all former
titles and liens. Sec. 75.14 (1), Stats.; XX Op. Atty. Gen.
409; Jarvis v. Peck, 19 Wis. *74; Cole v. Van Ostrand, 131
Wis. 454. 465; Doherty v. Rice, 240 Wis. 389.
Your second question is answered in the affirmative. By

the provisions of sees. 49.20 through 49.39, the county is
made the agency of the state for carrying out the provisions

.of the old-age assistance law. Sees. 49.25 and 49.26 (7)
state that the county shall enforce the liens filed pursuant
to the law in the cases therein named, and account to the
United States and the state for their shares of the proceeds.
As the county has the sole right to enforce the lien, it has
a correlative obligation to do so. If, to protect its interest in
such lien, it becomes necessary for the county to take a tax
deed to the premises, it cannot thereby evade its obligation
to account to those jointly interested in the lien, that is, the
United States and the state. The county's claim for general
taxes is a prior claim, sec. 49.26 (5). "Such lien shall take
priority over any lien or conveyance subsequently acquired,
made or recorded except tax liens" but any surplus arising on
sale must be distributed in accordance with sec. 49.25. This

situation is closely analogous with that in which the county
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has taken a tax deed on a certificate of sale for one year while
holding certificates for prior years. While the liens of the
prior certificates are cut off, the obligation to account to
municipalities on such prior certificates is not cut off. See
XXX Op. Atty. Gen. 29, 35:

county, by taking a tax deed, can no more
cut off its liability to so account for taxes returned to it for
collection, and for which it holds the certificates, of years
prior to the certificate upon which the tax deed is taken than
it can preserve as liens on the property the certificates for de
linquent taxes of subsequent years. The absence of adver
sity in interest which operates to merge the subsequent liens
in the title taken likewise prevents a cutting off of accounta
bility for the prior liens. * * *"

While the county in collecting upon the liens occupies a
position like that of a trustee, we do not deem it necessary
to base this opinion upon any principle of a trust relation
ship, but simply on the proposition that the county is the
statutory agent for enforcing the lien, and the fact that the
county has found a new means, not mentioned in sees. 49.20
et seq., of enforcing the lien, that is, by taking a tax deed,
does not relieve it of its obligation to account.
RGT

Criminal Laiv—Justice of Peace—Judgment—Sec. 302.27,
Stats., does not apply to criminal trials in justice courts.
Justice ought to pronounce judgment immediately after
cause is submitted, under sees. 360.10 and 360.21, but may,
for cause shown and in the exercise of a reasonable discre

tion, postpone sentence to a fixed future time, not unreason
ably distant.

December 10, 1946.

William Leitsch,

District Attorney,
Portage, Wisconsin.

You inquire whether after submission of a criminal case
to a justice of the peace he must render judgment forthwith
or whether he may take the cause under advisement. You
refer to sec. 302.27 which provides as follows:
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"If the plaintiff is nonsuited or a verdict is rendered or the
defendant is in custody, the justice shall forthwith render
judgment; otherwise he may adjourn the action not more
than 72 hours and at the adjourned hour shall enter judg
ment." ■

You also refer to sees. 360.10 and 360.21, relating to entry
of judgment in justice court in criminal cases. These sec
tions do not require judgment to be pronounced forthwith,
nor do they provide for adjournment.

Sec. 302.27 above quoted does not apply to criminal cases.
Criminal cases in justice court are governed exclusively by
the provisions of ch. 360. Oh. 302 is a part of Title XXVIII
of the statutes, which title is captioned "Courts of Justices
of the Peace and Proceedings Therein in Civil Actions."
This caption was included in ch. 441, Laws 1945 (the title
of which also refers only to "civil actions"), and although it
is not a part of the statute it is persuasive evidence that the
legislature intended the sections thereunder to apply only
in civil actions.

It has never been considered that the justice was required
to pronounce judgment immediately in criminal cases. The
supreme court in the case of In re Wehh, (1895) 89 Wis. 354,
356, held that courts have no inherent power to stay execu
tion of judgments in criminal cases, but stated as follows:

_ "* * * The right of the court, for cause, within the exer
cise of a reasonable discretion, to 'postpone sentence or sus
pend sentence, as it is said, seems to be clear; ♦ ♦
(Italics supplied.)

You are therefore advised that a justice of the peace has
authority to take a criminal case under advisement after it
has been submitted, and to fix a future date for sentence.
There must be reasonable grounds for so doing, however,
and the delay must not be of unreasonable duration. As a
rule, judgment ought to be pronounced immediately. See 24
C. J. S. 27—Criminal Law § 1564.
WAP
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Counties—Soldiers, Sailors and Marines—Housing for
Veterans—Sec. 66.91 (1), Stats., gives county board power

to enact resolution providing that the county make certain
buildings owned by it available for purpose of housing
veterans attending certain educational institutions located
in the county.

Power to provide housing given by sec. 66.91 (1), Stats.,
includes power to furnish kitchen facilities.
County board has no power to enact resolution providing

that the county enter on a project whereby county would
supply meals or food to those veterans to whom it furnishes
housing as provided in sec. 66.91 (1), Stats.

December 12,1946.

F. G. Loeffler,

District Attorney,

Wausau, Wisconsin.

You ask for our opinion whether a county board has power
to adopt a resolution which provides that certain buildings
which we assume are either owned by or are in the posses
sion of the county be used for the purpose:

"* * ♦ of furnishing housing and boarding facilities for
veterans on educational subsistence allowance under the
statutes of the United States of America, and attending the
Vocational School or the University Extension in the City
of Wausau, Wisconsin, where such veterans have no other
suitable or available facilities for board and room, provided,
however, that such operation is authorized by the Statutes
of the State of Wisconsin and is found practicable as here
inafter set forth."

Said resolution further provides:

* * such operation shall be under the supervision of the
Public Property Committee of the Marathon County Board,
and the Committee on Veterans and Military Affairs of said
board to whom such authority is hereby delegated.
"BE IT FURTHER RESOLVED that before such opera

tion is commenced, the said committees ascertain to their
satisfaction that such operation and such project is within
the authority of the Board of Supervisors of Marathon
County pursuant to existing law and the Statutes of the State
of Wisconsin, and further satisfy themselves that such op
eration will be practicable and that there is a reasonable
probability of carrying the same out without financial loss
to the county."
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It is elementary, of course, that a county board has only
such powers as are expressly conferred upon it by statute or
which may be necessarily implied from those expressly
given. Dodge County v. Kaiser, 243 Wis. 551. The resolu
tion here seems to contemplate that the county furnish vet
erans mentioned therein two different types of service. One
is to furnish housing and the other is to furnish "boarding
facilities."

We are satisfied that a county board has power to furnish
housing facilities to veterans on the basis suggested in the
portion of the resolution above quoted. The statute which
authorizes the county board to do this is sec. 66.91 (1) which
was created by ch. 1, Laws Special Session 1946. That sub
section reads as follows:

"(1) Any county, city, village or town or agency thereof
may appropriate money, grant the use of land, buildings or
property owned or leased by it, or take such other action as
may be deemed advisable or necessary to promote and pro
vide housing for veterans and servicemen."

The question of the power of the county board to furnish
"boarding facilities" depends upon the intent of the county
board when it used such words in the foregoing resolution.

If the county board intended to mean that the housing re
ferred to contain a kitchen or equipment which can be used
for the purpose of enabling the occupants thereof to prepare
meals for themselves or guests, the county board would in
our judgment be acting within power granted by sec. 66.91
(1) since a kitchen or equipment which can be used for the
purpose of preparing meals is usually included in dwelling
houses, apartments and other places intended for living
quarters and could properly be included within the power to
promote and provide "housing." If, on the other hand, the
county board by use of the words "boarding facilities" in
tended to have the county embark on a project whereby the
county would set up, procure and hire the necessary equip
ment, supplies and help to enable it to prepare and furnish
meals to those who live in the housing furnished by it, or
otherwise furnish such meals, so that the county would in
effect be in the restaurant business, the portion of said reso
lution relating to the furnishing of "boarding facilities"
would in our judgment be beyond the power of the county
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board. Nothing in sec. 66.91 (1) would authorize the county
to engage in such business or furnish such service. That

subsection goes no further than to authorize the county
board "to promote and provide housing." The furnishing
of meals would be something more than either the promo
tion or the furnishing of housing. We have been unable to
find any other statute which either expressly or by implica
tion authorizes a county board to furnish meals when it
furnishes housing to veterans.

The intent of the county board in using the words "board
ing facilities" must be determined from the language of the
-resolution. McQuillan Municipal Corporations (2nd Ed.)
§856 (Rev. Vol. 2 p. 1079). Looking at the entire resolution
here we are of the opinion that it must be said that the

county board intended that the words "boarding facilities"
as used therein mean that the county enter upon a project
for the furnishing of meals or food to those to whom it

furnished housing. This would seem reasonably evident
from that portion of the resolution which provides that such
housing and boarding facilities shall be available to the vet
erans designated therein who have no other suitable o" -avail
able facilities for "board and room." This in our judgment
tends to throw some light on what sort of service the county
board intended to furnish these veterans. The word "board"

is defined in Webster's New International Dictionary (2nd
Ed.) to mean "to furnish with regular meals, or with meals
and lodgings, for compensation: to supply with daily meals.
* ♦ *" The inference that the county board intended that a
project be initiated to furnish meals seems to us also to arise
from subsequent paragraphs of the resolution which are set
forth at the beginning of this opinion. There the resolution
indicates some question whether this so-called operation or
project can be carried on at a financial loss to the county. By
the very nature of things a housing project using existing

buildings might result in some capital investment but the
chance of loss arising from operation of such a project
would be much less than it would be if the county were to
embark on the business of furnishing meals or food to those

who would occupy the housing furnished, in which case the
county would be in a business where there would be a possi
bility that it must make a profit or, qn the other hand, suffer
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a loss. We suspect that the latter type of operation is the

one the county board had in mind when it indicated the reso
lution should go into effect only if there was reasonable
probability the county could operate without a loss. The
resolution also requires certain other conditions exist which
are not necessary to mention here.

There is also the further point that the housing facilities
here are for use of those attending certain educational in
stitutions. While there may be some exceptions, the average

student whether by reason of limitations imposed by time,
ability or otherwise does not usually prepare his own meals.
Rather he patronizes a restaurant, boarding house or other
place where he may obtain meals or food prepared by others.
It seems reasonable to assume that the county board had
these considerations in mind and when it provided for
"boarding facilities" in said resolution it did so in an at

tempt to meet the needs of the average student.

For these reasons, we are of the opinion that the county

board was without power to adopt the portion of the resolu
tion here involved which relates to the furnishing of "board
ing facilities."
In passing we note that our conclusion that the county

board intended by use of the words "boarding facilities" to
set up a project to supply meals or food to those who may re
side in the housing project squares with the comment con
tained in your letter to us which states that this resolution in
effect places the county in the position of operating a "room
ing and boarding house."
In view of our conclusion stated in the paragraph before

the preceding paragraph, the question then arises as to
whether the entire resolution must fail or whether the por
tions relating to housing can stand alone.

The rule applied in cases where determining whether all
parts of a statute must fail when a part is declared void is
stated in State ex rel. Reynolds v. Sande, 205 Wis. 495, at
503:

"* * * If a statute consists of separable parts and the of
fending portions can be eliminated and still leave a living,
complete law capable of being carried into effect 'consistent
with the intention of the legislature which enacted it in con
nection with the void part,' the valid portions must stand.
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This is the rule and it has been consistently followed. * * *"

While the matter is not free from difficulty, we think the
resolution is inseparable. We cannot say that the county
board intended to furnish housing by use of the particular
buildings here involved without at the same time furnishing
"boarding facilities." Their location may be such that it is
absolutely necessary that some provision be made to furnish
food to their occupants. In any event, the resolution speaks
of "board and room" and we think that it was the intention

of the county board to provide both (if it could legally do so)
and to conclude that the portion of the resolution relating to
housing can exist alone would be inconsistent with the in
tent of the county board when it enacted the ordinance. We
therefore advise you that in our judgment the entire resolu
tion must be thrown out.

If it is desired that the county provide housing for the
veterans attending the educational institutions referred to
in the resolution here involved, the board clearly has au
thority to adopt a resolution which so provides. If it desired

to furnish kitchens or kitchen equipment in connection
therewith, the board in our judgment has power to do so. If
the board desires to do this, it is in our judgment unneces
sary to have a specific provision in the resolution providing
that such housing contain kitchen or kitchens or kitchen

equipment because this could be done under a resolution
which provides only for the furnishing of "housing." How
ever, in case a specific provision is desired on the subject of
furnishing kitchens or kitchen equipment, the language used

should be such that there can be no question as to what is
meant. If in fact all that was intended by enactment of the
present resolution was to furnish housing with kitchens or
kitchen equipment included to the veterans named therein,
the resolution should be redrafted so as to make the intent

clear and then be adopted by the county board in its revised
form.

WET
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Taxation—Platting Lands—Assessor's Plat—Plats which
subdivide land into lots, blocks and streets for purposes of
sale must comply with eh. 236, Stats., and may not be filed
as assessors' plats under sec. 70.27, Stats.

December 12, 1946.

M. W. Torkelson, Director,
Regional Planning Board.

You inquire whether a plat, which subdivides land into
lots and blocks for purpose of sale and lays out streets, may
be filed as an assessor's plat under sec. 70.27, Wis. Stats.,
and without compliance with ch. 236.
The question arises because of the fact that ch. 21, Laws

1939, which created subsec. (2) of sec. 70.27 also amended
sec. 236.02 to read:

"This chapter applies to all land divisions except ceme
teries and assessors' plats made under the provisions of sec
tion 70.27."

The exemption now provided by sec. 236.02 requires an
examination of the purpose and meaning of the provisions
of sec. 70.27 to determine what plats may be lawfully filed
under such section. Sec. 70.27 was created by ch. 384, Laws
1887, and as amended by ch. 282, Laws 1895, became sec.
10476, Stats. 1898, and continued in the form which it
then had without change down to 1933. The old section,
after authorizing the making of an assessor's plat, con
tinued:

"* * * provided, that such plat made by such officer or
board shall not contain any other subdivision nor any metes
and bounds of any subdivision or parcel of land other than
such as shall appear of record in the offices of the register
of deeds."

Under the old provision it was clear that an assessor's plat
prepared pursuant thereto for the sole aid and convenience
of the assessor in making his assessments could only describe
parcels of land which had actually been conveyed and the
metes and bounds of which were already on record in some
deed or instrument in the office of the register of deeds. Ac
cordingly, it would have been impossible by an assessor's plat
to take any single parcel of land and cut it up into lots and
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blocks in the manner provided for in eh. 236. The old pro
vision just referred to was amended by Laws 1933, ch. 187,
sec. 4. The provision above quoted was eliminated and the
statute amended to read in part substantially as follows:

"(1) In cities and villages, (a) Whenever any area of
land situated within the limits of any city or village is
owned by 2 or more persons in severalty and the description
of one or more of the different parts or parcels thereof can
not, in the judgment of the common council or board, be
made sufficiently certain and accurate for the purposes of
assessment and taxation without noting the metes and
bounds of the same, said council or board may cause to be
made a plat of such area. The plat shall plainly define the
boundary of and designate each parcel of land thereon and
shall enable a surveyor to locate the same. Such plat shall
be certified to by the person making the same, approved by
the council or board, acknowledged by the city clerk and
mayor or the village clerk and president and recorded in the
office of the register of deeds of the county in which said
city or village is located. Said plat shall be called 'Assessor's
Plat.' " Cf. ch. 134, Laws 1945.

Similar provision is made for lands outside cities and vil
lages by subsec. (2) of sec. 70.27, created by ch. 21, Laws
1939.

Ch. 187, Laws 1933, was introduced into the legislature at
the request of the League of Wisconsin Municipalities, and
created, amended, repealed, and renumbered various stat
utes affecting municipalities. While it is not a revisor's bill,
and so not subject to the rule that failure to call the atten
tion of the legislature to a proposed change implies no
change is intended, Peterson v. City of Phillips, 189 Wis.
246, the circumstances surrounding its introduction and the
amendment of 70.27 indicate an intention to revise and
clarify rather than to effect some great substantive change.
The provision above quoted does not bear on its face any
evidence of intention to eliminate the old requirement that
an assessor's plat should describe only existing parcels of
real estate. It applies to an area of land "owned by two
or more persons in severalty" and refers to the description
of "different parts or parcels thereof." Nowhere is there
any mention of authority to divide existing parcels nor is
there authority to lay out streets. Obviously, the county
cannot, simply by recording a plat, dedicate the lands of
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private owners as streets. The foregoing conclusions are-
greatly reinforced by the fact that any other construction
would amount to a repeal sub silentio of the entire chapter
236. Repeals by implication are not favored. Pabst Cor
poration V. City of Mihvaukee, 190 Wis. 349, 45 A. L. R. 1148.
The importance of and the legislative history of ch. 236

strongly support the position that no such repeal was in

tended.

Regulation of the platting of lands may justly be declared
to be one of the primary steps in the establishment of gov
ernment, and ch. 236, which presently contains such regu
lation, has a legislative history older than the state itself.
The first regulations applicable in this state on this subject
are contained in the Laws of Michigan of 1833. Similar
provisions are contained in the Revised Statutes of 1839 of
the territory of Wisconsin and in the first statutes of the
state, Revised Statutes of 1849. Ch. 236 as it exists at pres
ent is the end product of continuing amendment and revi
sion of these early statutes to adapt them to the needs of a
growing and expanding state and society. At present, ch.
236, in addition to formal requirements regulating surveys
and the plats thereof, contains extensive provisions, sec.
236.06, for the approval of plats by municipal governing
bodies, by the state board of health, and by the state director
of regional planning. The requirement that such approval
be obtained is dictated by the desire to provide for an or
derly and planned development of all the communities of
the state. To rule that such an extensive body of law which
has so long been a part of the statutes of this state has been
wiped out by anything other than an express repeal of ch.
236 itself would be a patent absurdity. Such repeal would
be virtually effected if it were possible to divide tracts of
lands into lots, blocks and streets without complying with
ch. 236 and to file such a plat as an assessor's plat under sec.
70.27. Accordingly, it is our opinion that sec. 70.27 must
be limited to its proper function of providing a means for
simplifying the work of the assessors in describing the par
cels of land which have already been conveyed to various
owners in severalty. Such conveyance without prior plat
ting is still possible to a limited extent under the provisions
of sec. 236.16.
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The exemption under sec. 236.02, relating to assessors'
plats under sec. 70.27 only extends to assessors' plats which
cover parcels of land already separately owned under con
veyances which are lawful under sec. 236.16 and not to sub

divisions made for the purpose of sale.
ROT

University—Contracts and Leases—Contracts and leases

requiring approval of state engineer and governor under
sec. 36.06 (6), Stats., are those between regents and a non
profit sharing corporation or corporations; contracts and
leases between such nonprofit sharing corporation or cor
porations and third parties do not require such approval.

December 12, 1946.

A. W. Peterson, Director,
Business and Finance,

The University of Wisconsin.

You call attention to sec. 36.06 (6), Stats., which author
izes the regents of the university of Wisconsin to lease lands
to a nonprofit corporation or corporations for the purpose
of providing certain permanent improvements for the bene
fit of the university. Among other things, this statute pro
vides that the plans for buildings and all contracts and leases
made pursuant to sec. 36.06 (6) shall, before they are finally
adopted or become effective, be submitted to the state engi
neer and the governor and have their written approval.

We understand further that the regents have authorized
the leasing of certain university lands to a nonprofit cor
poration which is now being organized for the purpose of
erecting 151 family dwelling units for members of the
faculty, staff and students of the university with prefer
ence given to veterans. The Wisconsin Alumni Research
Foundation will advance the funds needed for this construc

tion and the nonprofit corporation will execute a note and

mortgage on its leasehold interest to the Wisconsin Alumni

Research Foundation as security for the loan. It is contem
plated that the nonprofit corporation will employ architects
and contractors in the course of the construction project.
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The question has arisen as to whether that portion of sec.
36.06 (6) referred to above requires the approval of the
governor and the state engineer on contracts entered into
between the nonprofit corporation and third parties.

Section 36^06 (6), Stats., with emphasis on the material
parts by italicizing, reads as follows:

"36.06 * * *

"(6) For the purpose of providing dormitories and com
mons and a field house for university purposes, improve
ments and additions to the university stadium, and com
pleting the memorial union and buildings, improvements and
additions necessary for educational purposes, and to enable
the construction, financing and ultimate acquisition thereof,
the regents are authorized and empowered to lease univer
sity lands to a nonprofit sharing corporation or corporations
for a term not exceeding fifty years, upon condition that
such corporation or corporations shall construct on such
leased land or portion thereof such buildings, improvements,
additions or equipment for dormitories, commons, field
house, stadium, or addition to the memorial union for edu
cational purposes, as the regents shall designate or approve,
and shall lease the same to the regents upon satisfactory
terms as to the current rental, maintenance and ultimate
purchase by the regents. For the purpose of equipping the
memorial union, the regents are authorized and empowered
to lease the lands and the memorial union buildings now
under construction to a nonprofit sharing corporation or
corporations for a term not exceeding fifty years, upon con
dition that such corporation or corporations shall completely
equip and furnish such memorial union building and lease
the same so equipped and furnished to the regents upon such
terms as to the current rental, maintenance, and ultimate
purchase by the regents,-as may be in the best interests of
the university in the judgment of the regents. Revenues de
rived from the operation by the regents of such dormitories,
commons, memorial union, stadium or field house or build
ings for educational purposes shall be applied to the payment
of such rentals, any surplus which from time to time may
accrue to be applied toward the purchase price of the build
ing, equipment, additions or improvements, or accumulated
for subsequent application upon the purchase price. The re
gents are authorized and empowered to enter into such
leases or contracts with such corporation or corporations for
the above purposes as they shall deem for the best interest
of the university; provided, that nothing herein contained
shall authorize the regents to incur any state debt for the
construction of such buildings, equipment, additions or im-
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provements. The plans for buildings and all contracts and
leases made pursuant to this subsection shall before they are
finally adopted or become effective be submitted to the state
engineer and the governor and have their written approval.
Such buildings, equipment and improvement so erected on
university lands and devoted to university purposes, and the
leasehold interest in such lands shall be exempt from taxa
tion."

The question of what contracts, and leases are to be sub
mitted to the state engineer and governor is to be answered
by reference to the contracts and leases previously men
tioned in the statute. It will be readily noted that all of the
contracts and leases referred to are contracts and leases be

tween the regents and a nonprofit sharing corporation or

corporations. These are the only contracts or leases men
tioned in the subsection. Nowhere is there any mention of
contracts or leases between a nonprofit sharing corporation
or corporations and third parties. Presumably, if the legis

lature had intended to require such contracts and leases to
have the approval of the governor and state engineer it
would have said so. Thus when the subsection is read in its

entirety there can be no mistake as to the scope and ante
cedents of the term "all contracts and leases made pursuant
to this subsection," and you are advised that this refers en
tirely to contracts and leases between the regents and a
nonprofit sharing corporation or corporations.

WHR

Corporations—Credit Unions—credit union or other
corporation cannot become a member of another credit
union.

December 16,1946.

State Banking Commission.

Attention A. J. Quinn, Vice Chairman.

You advise that you have had filed with you proposed ar
ticles of incorporation and by-laws of a credit union to be
known as the State Central Credit Union. The articles of

incorporation are in the usual form and follow the form pro
vided by the banking commission. The proposed by-laws
follow generally the form provided by the commission except



Opinions op the Attorney General 443

for one difference which gives rise to your present inquiry.
The conditions of membership are stated in section 1, ar
ticle II, in part as follows:

"Any credit union that is a member of the Wisconsin
Credit Union League and any member of such credit union,
the Wisconsin Credit Union League, and any of its employ
ees, organizations incorporated or otherwise composed for
the most part of the same general group making up the
membership as outlined above, etc."

You ask us to advise you whether the statutes of our state
permit a credit union, which is a corporation, to become a
member of another credit union. In submitting such in
quiry to us for answer, you call our attention to an opinion
of the attorney general dated December 23, 1930 which
appears in XIX Op. Atty. Gen. 621 and holds that a corpora
tion cannot become a member of a credit union.

Referring to ch. 186 relating to credit unions, said opinion
states:

"* * * the entire chapter indicates very clearly that credit
unions are for the benefit of natural persons only. For in
stance, according to sec. 186.01:
" 'The words "credit union" shall mean a corporation

formed under the provisions of this chapter for the pur
pose of promoting thrift among its members and loaning
its funds to them for provident purposes.'

"Thrift, of course, is a personal trait; it may be promoted
in people but not in corporations. According to sec. 186.13,
Stats.:
" 'The board of directors may expel from the corporation

any member who * * * has been convicted of a criminal of
fense, * * * or whose private life is a source of scandal, or
who habitually neglects to pay his debts, * *
"While a corporation may be convicted of a criminal of

fense, only human beings are capable of habitually neglect
ing to pay their debts and having private lives which are
sources of scandal.

"While the pertinent provisions of the building and loan
association law differ from the provisions in regard to
credit unions, it is interesting to note that in VII Op. Atty.
Gen. 383, it was held that a corporation could not become a
member of a building and loan association."

In the 16 years which have elapsed since the time when
the above opinion was given, there have been no decisions of
our supreme court which pass upon the question ruled on in
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said opinion. Likewise, during this period the legislature has
made no change in the law so as to specifically provide that
a corporation can become a member of a credit union. The

failure of the legislature to take such action may be taken
as indicating legislative approval of the opinion. Union
F.H.S. Dist V. Union F.H.S. DisL, 216 Wis. 102 at 106. On
the other hand, the legislature did amend sec. 215.20, Stats.,
relating to membership in local building and loan associa
tions in 1939 so as to permit any person, firm, copartnership,
corporation, association, the home owners' loan corporation
and other federal agencies to become members of such as

sociations. See ch. 240, Laws 1939. The effect of such
amendment was, of course, to change the law as interpreted
in VII Op. Atty. Gen. 383 referred to in the last paragraph
of XIX Op. Atty. Gen. 621 as quoted above. In view of this
it is reasonable to assume that had the legislature disap
proved the soundness of the opinion in XIX Op. Atty. Gen.
621 or had it intended to change the law as interpreted in
said opinion so as to permit a credit union or other corpora
tion to become a member of another credit union, it would
have amended the statutes relating to credit unions to spe
cifically so provide as it did in the case of local building and
loan associations.

Counsel for those who seek to organize the proposed State
Central Credit Union takes the position that the creation of
sec. 186.22, which permits the organization of corporations
known as credit union finance corporations, by ch. 138, Laws
1935, indicates that a credit union or other corporation can
become a member of a credit union and, further, that the
creation of said section is a possible reason why the opinion
in XIX Op. Atty. Gen. 621 should not now be followed. We

are unable to agree with the position taken by counsel. Sec
tion 186.22 is a specific statute and simply permits credit
unions to organize and become members of a special type
of corporation denominated a credit union finance corpora
tion. This section is not general in its nature and we are
unable to find anything in it which in any way indicates
that a credit union or other corporation can become a mem
ber of a credit union. For that matter, the fact that the
legislature found it necessary to enact a specific statute pro
viding for the organization of this special kind of corpora-
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tion proves, if it proves anything in connection with the
questions before us, that an express statutory provision is
necessary before a credit union or other corporation could
become a member of a credit union.

The opinion in XIX Op. Atty. Gen. 621 is based on rea
soning which is unquestionably sound and it is difficult to
see how the writer of that opinion could have arrived at
any conclusion other than that arrived at by him. Such
conclusion is also supported by a consideration of the back
ground of the credit union movement. Examination of lit

erature on this subject indicates that credit unions were in
troduced into the country for two basic purposes: (1) To
help people to keep out of the clutches of the "loan shark,"
(2) the encouragement of thrift. Such purposes were and
are accomplished by creation of a cooperative association
whereby funds accumulated from deposits of members will
be used for the purpose of making loans to them at reason
able rates of interest. XXXV Op. Atty. Gen. 105; XII Op.
Atty. Gen. 487. The whole idea was to aid individuals with
their financial problems. We find nothing which would in
dicate that there was ever any intent to bring corporations
into the picture at all. In XXXV Op. Atty. Gen. 105 at page
108 it is stated that in enacting ch. 186 the legislature in
tended to provide for the formation of credit unions having
the usual functions and purposes. Specific statutory author
ity must be found to authorize any deviation therefrom.

For this reason a credit union or other corporation can

not become a member of a credit union unless there is a

statute which so provides. See VII Op. Atty. Gen. 383
which cites authority for the proposition that in absence of
statute a corporation cannot become a member of a build
ing and loan association and one building and loan associa
tion cannot become a member of another building and loan
association. Such a statute authorizing certain corporations
to become members of a credit union has been enacted in

Michigan. See section 5 of Act. 285, Public Acts 1925. The

federal credit union act contains a provision which would
permit "incorporated and unincorporated organizations"
to become members of a federal credit union under certain

circumstances. 12 USCA §1759. But we have no such stat
ute in Wisconsin. We therefore advise you that a credit
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union or corporation may not become a member of a credit
union in Wisconsin.

Counsel for the incorporators of the State Central Credit
Union also refers to sec. 186.05, Stats., as requiring a dif
ferent conclusion. Counsel concludes this section gives a
credit union power "to prescribe the conditions of member
ship." We question whether this statute goes this far.

It does provide that the by-laws of a credit union shall pre
scribe, among other things: "The conditions of residence or
occupation which qualify persons for membership" which,

of course, is different than the right to prescribe generally
the conditions of membership. This statutory provision is
no doubt designed to carry out the usual concept that a
credit union should consist of a "group" which should be
so limited that members have relatively easy access to in
formation concerning each other. See Bergengren Credit

Union North America p. 121. In many cases the group con
sists of people having some prior existing common bond
such as a common employer or membership in a labor union.
In some jurisdictions such requirement is imposed by stat
ute. See Bridewell on Credit Unions p. 2; Federal Credit
Union Act, 12 USCA §1759.
In any event, even if it be assumed for purposes of argu

ment that sec. 186.05 authorizes a credit union power to pre
scribe the conditions of membership, such authority would
not authorize the credit union to adopt a by-law which would
be contrary to other provisions of the statutes. The statutes
do not authorize a credit union or corporation to become a
member of a credit union and any power given a credit union
by sec. 186.05 to prescribe the conditions of membership
must be qualified by the proposition that such power must be
exercised subject to the other statutory provisions and that
it cannot be used as a means of admitting to membership
those who by law cannot become members.
WET
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Public Officers—Vacancies—Counties—County Clerk—
"TOere a county clerk dies during his term of office there is
a vacancy pursuant to sec. 17.03 (1), Stats., to be filled by
the county board under sec. 17.21 (3).
Where a county clerk-elect dies prior to taking office the

couniy board may fill the vacancy in the same manner after
the commencement of the term.

December 16, 1946.
James D. Hyer,

District Attorney,
Jefferson, Wisconsin.

You have asked how a county clerk should be selected to
fill the place of a county clerk, and of a county clerk-elect,
who died prior to the expiration of his term and prior to
the commencement of the ensuing term for which he was
elected.

Sec. 17.03 (1) and (9) of the statutes provide that any
public office shall become vacant upon the death of the in
cumbent or upon the death of the person elected to fill the
office before the time when he should enter upon the duties
of the office to which he was elected. Under that provision
there ,is not only a vacancy in the office for the remainder
of the present term but a vacancy in the office for the en
suing term.

Sec. 17.21 provides that such vacancies in the office of
county clerk shall b(e filled by appointment by the county
board. Sec. 17.29 provides that the provisions of ch, 17
shall supersede all contrary provisions of the stetutes except
certain ones enumerated therein. The exceptions do not in
clude the provisions of either ch. 7 or ch. 59. Sec. 17.29 was
created by ch. 362, Laws 1919, which constituted a complete
revision of the laws relating to resignation, vacancies and
removals. At that time, sees. 7.02, 7.04 and 59.16 (3) were
in effect in substantially their present form (the latter being
a part of ch. 45w, sec. 707 of the 1917 statutes), so that it
was undoubtedly the intent of the legislature that they
should be superseded by the provisions of ch. 17 in the event
of conflict. We believe it is not necessary, however, that sees.
7.02 and 59.16 be construed so as to be inconsistent with the
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provisions of ch. 17 above cited. The provisions of sees. 7.02
and 7.04 would apply if no one had been elected as county
clerk or if the right of office of the person elected should
cease before the commencement of the term (an illustration
of the latter situation being presented by the case of Doher-
stein V. Dahl, (1923) 181 Wis. 491), but not to such vacan
cies as are included within the purview of sec. 17.03. Sec.
59.16 (3) would apply not to vacancies in the office but to
cases in which the incumbent was temporarily disabled. This
is made clear by the fact that ch. 362, Laws 1919, removed
from that section to sec. 17.21 (3) the first sentence, relat
ing to the filling of vacancies in the office, and left the por
tion relating to the appointment of a person to serve during
a period of disability if the county clerk is incapable of dis
charging the duties of his office.

It was held in State v. Roden, 219 Wis. 132 that the pro
visions of sec. 17.03 (9) insofar as they might be construed
to authorize an appointment to fill a vacancy prior to the
commencement of the term are inconsistent with sec. 4, art.

VI of the constitution and sec. 17.21 of the statutes. The
above constitutional provision is to the effect that vacancies
in county offices shall be filled by appointment and "the per
son appointed to fill a vacancy shall hold only for the un-
expired portion of the term to which he shall be appointed
and until his successor shall be elected and qualified." It
was held in that case that an appointment to fill a vacancy
prior to the commencement of the term was ineffectual. The
court, however, recognized that there was a vacancy after
the commencement of the term, whether by force of statute
or otherwise, which could then be filled by appointment in
the manner then prescribed by ch. 17 of the statute, i.e., by
appointment of the governor. The court also held that if
there had been a valid appointment to fill the vacancy for
the unexpired portion of the prior term, the person so ap
pointed could hold over after the beginning of the new term
until his successor was appointed and qualified. In accord
ance with that case, therefore, it would appear that ap
pointment by the county board under sec. 17.21 (3) for the
unexpired portion of the present term would be valid and
that the person so appointed would hold over after the com
mencement of the next term until a successor was appointed
and qualified. It would also appear under the ruling in
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State V. Roden, supra, that after the commencement of the
new term there would be a vacancy which could be filled by
appointment by the county board in the manner prescribed
in sec. 17.21 (3), since that case recognized the right of
appointee under an appointment made in the manner pre
scribed in ch. 17 for filling a vacancy.
We believe that pursuant to the provisions of sec. 17.21

(3) both vacancies, that for the present term and that for
the term which has not yet commenced, should be filled by
appointment by the county board. The person appointed to
fill the present term will serve under the provisions of sec.
17.28 until the expiration of the term, and until his successor
is appointed and qualified. If, after the commencement of
the next term the county board makes another appointment,
the appointee would hold for the balance of the term.

Until such time as the county board meets to make the
necessary appointment, the duties should be performed by
the deputy pursuant to sec. 59.16 (1) of the statutes.
The terms of sec. 66.11 (2) of the statutes would appear to

prevent' a member of the county board from being appointed
to fill the vacancy, since the selection is vested in the board.
Ineligibility is not removed by resignation. See XXVI Op.
Atty. Gen. 52, XXVIII Op. Atty. Gen. 6, XXX Op. Atty.
Gen. 433.

BL

Public Health—Summer Camps—Words and Phrases—
Tourist Rooming House—Summer camp operated by club,
church or other organization for educational and recrea
tional purposes and which limits attendance to members, or
private camp for same purpose which limits attendance to
persons selectively chosen in advance are not "tourist room
ing houses" within the meaning of sec. 160.01 (4), Stats.
However, such camps are subject to the statute where sleep
ing accommodations are furnished for tourists or transients.

December 20, 1946.
Dr. Carl N. Neupert,

State Health Officer.

You inquire whether the definition of a "tourist rooming
house" contained in sec. 160.01 (4), Stats., is broad enough
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to include summer camps. Many of these are in the nature
of educational enterprises designed to promote physical and
mental health and to provide recreation as well as instruc
tion in various skills. In some instances at least the furnish
ing of lodging and meals is incidental to the main purpose
of education and recreation. Also there are many such
camps operated by churches or organizations such as 4-H
Club, Y.M.C.A., Y.W.C.A., Boy Scouts, Girl Scouts, Camp
Fire Girls, etc., whose facilities are limited exclusively to
members. Likewise there are some camps which, while pri
vately operated for profit, are nevertheless not open to the
general public.

Sec. 160.01 (4) provides as follows:

" 'Tourist rooming house' means and includes all lodging
places and tourist cabins and cottages, other than hotels,
wherein sleeping accommodations are offered for pay to
tourists or transients. It does not include private boarding
or rooming houses, ordinarily conducted as such, not accom
modating tourists or transients."

In an opinion under date of September 7, 1945, XXXIV
Op. Atty. Gen. 240, it was ruled that tourist cabins and cot
tages wherein sleeping accommodations are offered for pay
to tourists or transients are tourist rooming houses within
the meaning of the above statute regardless of whether such
cabins are rented by the day, week, month or season. It was
considered in that opinion that the words "tourists" or
"transients" should be given the ordinary definitions, and
according to Webster's dictionary a "tourist" is one who
makes a tour, especially one who travels from place to place
for pleasure or culture, and a "transient" is one staying for
a short time rather than regularly or permanently.
In this opinion the writer went on to say that under these

definitions a tourist or transient is any person who is trav
eling away from his home and who does not remain perma
nently at the cabin or cottage where he stays during his
vacation.

It would seem apparent that this ruling would not extend
to persons attending summer camps for educational and
recreational purposes, especially where such camps are con
ducted by churches, clubs or organizations entirely for their

own members, or such terms apply where attendance at a
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privately operated camp is limited to persons selectively
chosen in advance. However, when a summer camp fur
nishes sleeping accommodations to the general public it can
not claim the exemption granted to "private boarding or
rooming houses, ordinarily conducted as such, not accom
modating tourists or transients," and a permit for a tourist
rooming house would be required under sec. 160.02 (2).
WHR

Approp'i-iations and Expenditures—Adjutant General—
Armories—Moneys appropriated to adjutant general under
sec. 20.03 (6) (b) cannot be used to purchase lands and im
provements such as armories unless the same be located at

Gamp Williams.

December 20,1946.
Gen. John F. Mullen,

Adjutant General of Wisconsin.

You have inquired whether under sec. 20.03 (6), Stats.,
moneys received from the sale of armories are available for
the purchase of other armories and armory facilities.

Sec. 20.03 (6) provides:

"REVOLVING APPROPRIATIONS. There are appro
priated from the general fund to the adjutant general for
the purchase of new military property, and for land and im
provements at Camp Williams:

(<« ^ Hs

"(b) All moneys received from the sale of armories."

It seems apparent from the wording of the foregoing
statute that so far as land and improvements are concerned
the legislature intended to limit purchases to Camp Williams
but that so far as other types of military property are con
cerned no such limitation was intended. It is a familiar rule

of statutory construction that the expression of one thing
results in the implied exclusion of others,—expressio unites
est exclusio alterius. Thus when the legislature expressly

appropriated money from the sale of armories for the pur
chase of land and improvements at Camp Williams it im-
pliedly excluded the use of such moneys for the purchase
of land and improvements elsewhere.
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Moreover, the legislature apparently did not use the term
"military property" in the sense of including all property
both real and personal for the reason that it set up "land and
improvements" as a separate item and limited their purchase
to Camp Williams. Hence the legislature undoubtedly used
the term "military property" to mean personal property of
a military character rather than real property of a military
character.

Since armories are ordinarily permanent buildings so at
tached to the real estate as to become a part thereof they
would partake of the nature of "land and improvements"
under the classification made by sec. 20.03 (6), and could
be purchased out of moneys received from the sale of ar
mories only if located at Camp Williams. See Grosse lie v.
Saunders, 262 Mich. 451, 247 N. W. 912, 913, to the effect
that the grounds in connection with an armory are as much
a part of the armory as the building itself.
WHR

Department of Veterans Affairs—Director—Intent of
legislature in enacting subsection 2 of section 27, ch. 580,
Laws 1945, was to provide that members of the veterans
recognition board hold over and continue to serve as mem

bers of the board of veterans affairs for the same terms as

originally appointed but not that director of veterans recog
nition board hold over and continue to serve as director of

department of veterans affairs.

December 23, 1946.
Honorable Walter S. Goodland,

Governor.

You ask us to advise you whether the name of Leo. B.
Levenick, presently acting as director of the Wisconsin de
partment of veterans affairs, need be submitted to the sen
ate for confirmation in light of the provisions of subsection
2 of section 27 of ch. 580, Laws 1945.

The question is whether the first sentence of said subsec
tion should or should not be construed to mean that the di

rector of the veterans recognition board holds over after en

actment of ch. 580, Laws 1945, as director of the department
of veterans affairs. Said subsection reads as follows:
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"The members of the veterans' recognition board shall
continue to serve as the members of the board of veterans'
affairs cmd the director of said hoard, respectively, for the
same terms as originally appointed. The custodian and su
perintendent of memorial hall shall continue to serve for the
term for which originally appointed." (emphasis ours)

The difficulty is caused by the words above italicized,
which words have no grammatical relationship to the bal
ance of the sentence and tend merely to render the meaning
of the entire sentence obscure.
The answer to said question depends upon a consideration

of the legislative history of ch. 580, Laws 1945. We first
refer to facts showing the background for this new legisla
tion.

On October 14, 1943 the veterans recognition board ap
pointed Leo B. Levenick as director of said board effective
October 15, 1943. By statute it was provided that such ap
pointment be for an indefinite term, not subject to the pro
visions of chapter 16. Sec. 45.35 (5), Stats. 1943. The mem
bers of the veterans recognition board, excluding the gov
ernor and a representative of the adjutant's department
designated by the governor, all held office for specific terms
fixed by statute. Sec 45.35 (3).
The enactment of ch. 580, Laws 1945, did away with the

former veterans recognition board and in its place created a
department of veterans affairs consisting of a board of vet
erans affairs, a director and administrative staff. The amend
ment made by ch. 580, Laws 1945, included an amendment to
sec. 45.35 (5) so that it now reads as follows:

"The administrative functions of the board shall be in
charge of a director appointed by the governor by and with
the consent of the senate for an indefinite term and not sub
ject to chapter 16. He shall receive such salary as the board
may determine not exceeding $6,000 per annum. The di
rector shall appoint such administrative staff as may be
necessary pursuant to chapter 16. He shall also appoint
with the approval of the board a custodian and superintend
ent of memorial hall pursuant to section 45.04."

On September 5,1945 the appointment of Leo B. Levenick
as director of the department of veterans affairs for an
indefinite term was sent by the governor to the senate for
confirmation and was received there on September 6, 1946.
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See senate journal 1945, p. 1437. The legislature adjourned
sine die, without acting upon said appointment.
The dominant rule to be applied in construing any legis

lative enactment is to determine and give effect to the leg

islative intent. Wait v. Pierce, 191 Wis. 202 at 206; Wiscon
sin Granite Co. v. Ind. Comm., 208 Wis. 270 at 275; Mc
Carthy V. Steinkellner, 223 Wis. 605.

The intent of the legislature in adopting the enactments
here involved is made clear by a consideration of their legis
lative history. Ch. 580, Laws 1945, had its origin as bill
552, A. Substitute amendment 1, A. (which after certain
other amendments were adopted became ch. 580, Laws 1945)
proposed an amendment to sec. 45.35 (2) so as to set up in
place of the veterans recognition board a department of
veterans affairs consisting of a board of veterans affairs, a

director and administrative staff. On page 5 of said sub
stitute amendment, lines 33 to 39, inclusive, an amendment

to sec. 45.35 (5) was proposed as follows:

33 "The administrative functions of the board shall be
in charge 34 of a director appointed by the board for an in
definite term and not 35 subject to chapter 16. He shall re
ceive such salary as the board may 36 determine not exceed
ing $6,000 per annum. The director shall appoint 37 such
administrative staff as may be necessary pursuant to chap
ter 16. 38 He shall also appoint with the approval of the
hoard a custodian and 39 superintendent of memorial hall
pursuant to section 45-04'"

The proposed amendment is included in the portion above
italicized. Specific attention is also directed to the fact that
it was not proposed at this time to amend the portion of this
subsection which provided that the director be appointed by
the board.

It is also important to note that on page 22 of said sub
stitute amendment 1, A. to bill 552, A., the following ap
peared in lines 6 to 11, inclusive:

6 "The members of the veterans' recognition board and
the 7 director of said board shall continue to serve as the
members of the 8 board of veterans' affairs and the director
of said board, respectively, 9 for the same terms as originally
appointed. The custodian and super- 10 intendent of me
morial hall shall continue to serve for the teim for 11 which
originally appointed."
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It is very clear up to this point that the author of substi
tute amendment 1, A. intended (1) that the members of
the veterans recognition board hold over and continue to
serve as members of the new board of veterans affairs which
was to be created by the proposed amendment to sec. 45.35
for the same terms as originally appointed; and (2) that
the director of the veterans recognition board would also
hold over and continue to serve as director of said newly
created board of veterans affairs or department of veterans
affairs for the same term as originally appointed. However,
when the bill got over to the senate, an amendment was in
troduced on June 8, 1945 by the senate committee on vet
erans and military affairs which materially changed the
situation. "This amendment, known as amendment No. 3, S.
to bill 552, A. provided that substitute amendment 1, A.
be amended as follows:

"1. On page 5 [of the substitute amendment], in line 34,
strike through the word 'board' and insert thereafter the
words 'governor by and with the consent of the senate.'
"2. On page 22 [of the substitute amendment], in SEC

TION 27, lines 6 and 7, strike out the words 'and the di
rector of said board.'"

The changes made by this proposed amendment to the por
tions of said substitute amendment heretofore referred to
are as follows:

Sec. 45.35 "(5) The administrative functions of the board
shall be in charge of a director appointed by the board gov
ernor by and with the consent of the senate for an indefinite
term and not subject to chapter i6. He shall receive such sal
ary as the board may determine not exceeding $6,000 per an
num. The director shall appoint such administrative staff as
may be necessary pursuant to chapter 16. He shall also ap
point with the approval of the boao-d a custodian and super
intendent of memorial hall pursuant to section AS.OJf."

Sec. 27 "(2) The members of the veterans' recognition
board and the director ef eaid board shall continue to serve
as the members of the board of veterans' affairs and the di
rector of said board, respectively, for the same terms as orig
inally appointed. The custodian and superintendent of me
morial hall shall continue to serve for the term for which
originally appointed."

This amendment was adopted by the senate on June 13,
1945 and concurred in by the assembly along with certain
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other amendments on June 14, 1945. Ultimately the bill in
said form became law.

The theory behind these amendments, which were adopted
and ultimately became enacted into law, is self-evident. The
amendment to sec. 45.35 (5) was designed to take the power
to appoint the director from the newly created board of
veterans affairs who would have the power had it not been
for that amendment and to place such power in the hands
of the governor subject to confirmation by the senate. It is
also apparent that if no change was made in that portion of
substitute amendment 1, A. contained in section 27 (page
22, lines 6 to 11 inclusive) the director of the veterans recog
nition board would, in event substitute amendment 1, A.
became enacted into law, hold over and become director of
the proposed department of veterans affairs. This could post
pone any appointment of a director by the governor for an
indefinite time, since the director of the old veterans recog
nition board would in such event hold over as director of the

department of veterans affairs for an indefinite term, which
would in effect nullify for a time at least the effectiveness
of the amendment giving the governor the power to appoint
the director. It is clear from the face of amendment 3, S. to
substitute amendment 1, A. that such result was not desired
but that it was intended instead to give immediate effect
to the amendment to sec 45.35 (5) which would give the
governor power to appoint the director of the new depart
ment of veterans affairs, and not to permit the director of
the old board to hold over. This is the only possible reason
for the amendment to substitute amendment 1, A. which
struck out the words "and the director of said board" from

lines 6 and 7 on page 22 of said substitute amendment. We

cannot presume that the legislature intended by such amend
ment merely to create an ungrammatical and confusing
sentence. ,

We therefore advise you that it was the legislative intent
in enacting said subsection 2 of section 27 of ch. 580, Laws
1945, to provide that members of the veterans recognition
board hold over and continue to serve as members of the

board of veterans affairs for the same terms as originally
appointed, but that the legislature did not intend that the
director of the veterans recognition board hold over and
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continue to serve as director of the department of veterans
affairs.

As we have previously said, the meaning of subsection 2
of section 27, ch. 580, Laws 1945, is rendered obscure by in

clusion of the words, "and the director of said board, respec
tively" which appear in said subsection. This is caused by
the fact that while amendment 3, S. to substitute amendment
1, A. struck out the words "and the director of said board"
from lines 6 and 7 on page 22 of said substitute amendment,
it did not follow through and strike out the words "and the
director of said board, respectively" as they appeared in
line 8 on page 22 of said substitute amendment, so as to
leave a grammatical sentence. However, the intent of the
legislature is clear and in construing said subsection to give
effect to the legislative intent in enacting said subsection, it
is permissible to eliminate such words therefrom. State ex
rel. McGrael v. Phelps, 144 Wis. 1 at 8. Failure of the legis
lature to strike out said words was simply an oversight. Said
subsection should therefore be construed to read as if the
words "and the director of said board, respectively" did not
therein appear. To do otherwise and attempt to give them
some meaning, would require that the words "and the di
rector of said board" be read into the subsection following
the word "board" where it first appears in said section or
that some similar addition be made to the subsection as
enacted. This would restore words which were purposely
eliminated by the legislature, which cannot be done.
We therefore advise you that in our opinion the name of

Leo B. Levenick, now acting as director of the department of
veterans affairs, must be submitted to the senate for con
firmation.

WET
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Public Officers—Vacancies—Counties—Highway Com
missioner—A county highway commissioner appointed pur
suant to sec. 17.22 (2) (b) will hold office until the first
Monday of January next succeeding his appointment and
thereafter until his successor is appointed and qualified.
Where a regular county board meeting is adjourned to a

future date, a vacancy occurring between the adjournment
and the adjourned meeting may be filled at the latter.

December 26, 1946.
F. G. LOEFFLER,

District Attorney,
Wausau, Wisconsin.

You have asked whether a person appointed to fill a va
cancy as county highway commissioner pursuant to sec.
17.22 (2) (b) may hold over until the next meeting of the
county board if that is later than the first Monday in Janu
ary succeeding the appointment.

Sec. 17.22 (2) (b) provides that a person appointed there
under shall hold office until the first Monday of January next
succeeding his appointment. Sec. 17.28 provides that when
no different provision is made any officer appointed to fill a
vacancy shall hold office, in addition to the period therein
specified, "until his successor is elected or appointed and
qualifies." It was held by our supreme court in State ex rel.
Pluntz V. Johnson, 176 Wis. 107,109, 186 N. W. 729:

♦ ♦ The general trend of judicial decisions in this coun
try is to the effect that where the written law contains no
provision, either express or implied, to the contrary, an of
ficer is entitled to hold his office until his sucessor is elected
and qualified. * * *"

We believe that the statutory intent in this case accords
with the general rule and that a person appointed pursuant
to sec 17.22 (2) (b) as county highway commissioner would
continue in office after the first Monday in January next
succeeding his appointment if no successor had been duly
appointed by the county board.
Your next question is whether the county board can make

an appointment at an adjourned regular meeting where
the vacancy did not exist until after the adjournment of the
first session.
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We believe that the appointment can be made at the ad
journed session. An adjourned meeting is legally a continua
tion of the meeting of which it is an adjournment. The situa
tion here is, in effect, the same as a case in which a vacancy
occurs during a meeting. We see no reason why a vacancy
occurring during a meeting cannot be filled at such meeting.
The facts are analogous to a situation in which a resignation
is submitted during a meeting, in which case there would be
no doubt that the vacancy so created could be filled at the
same meeting.

BL

Constitutional Law—Insurance Commissioner-^Forfei-
tures—^A proposed statute which would provide in effect:
(1) That in event the commissioner of insurance finds any
person has violated the insurance laws of the state or order
of the commissioner, he shall have power to impose a forfei
ture against such person in an amount fixed by him within an
upper and lower limit fixed by the legislature; (2) that no
forfeiture could be imposed by the commissioner except on
written order made by him which states his findings of fact
made after a hearing held on not lesS than 10 days' written
notice to the person charged with a violation; (3) that said
forfeiture may be recovered by the attorney general in an
action brought in the same manner as other forfeitures are
recovered, would be constitutional.

December 26,1946.
Morvin Duel,

Commissioner of Insurance.

You ask us to advise you as to the constitutionality of a
proposed statute which would provide in effect: (1) That in
event the commissioner of insurance finds any person has
violated the insurance laws of this state or an order of the

commissioner of insurance, he shall have power to impose
a forfeiture against such person in an amount fixed by him
within an upper and lower limit fixed by the legislature;
(2) that no forfeiture could be imposed by the commissioner
except on written order made by him which states his find
ings of fact made after a hearing held on not less than 10
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days' written notice to the person charged with a violation;
(3) that said forfeiture may be recovered by the attorney
general in an action brought and maintained in the same
manner as in the case of other forfeitures.

The rule is well established that a statute will be declared

unconstitutional only when its repugnance to the consti
tution is clear beyond a reasonable doubt. School Dist. v.
Callahan, 237 Wis. 560 at 571. The presumption is in favor
of constitutionality and in case of doubt the courts will

sustain the validity of a statute. Payne v. Racine, 217 Wis.
550 at 562.

The proposed statute which gives rise to your inquiry is
one which would implement state regulation of the business
of insurance. It thus falls in a field in which the legislature
has broad powers. State ex rel. Time Ins. Co. v. Smith, 184
Wis. 455 at 471. In re opinion of the Justices, 251 Mass. 569,
147 N. E. 681. One author states as to this subject matter
that state legislatures have "large powers and wide discre
tion." Appleman Insurance Law and Practice, vol. 19, p. 2.
See also Merchants' Mutual A. L. I. Co. v. Smart, 267 U. S.

126, 69 L. ed. 538; Osbom v. Ozlin, 310 U. S. 53, 84 L. ed.
1074; State Farm Mut. A. Ins. Co. v. Duel, 324 U. S. 154, 89
L. ed. 812; Prudential Ins. Co. v. Benjamin, 328 U. S. 408,90
L.ed. (Adv.op.) 102S;Robertsonv.California,S2^V.B.4:A0,
90 L. ed. (Adv. op.) 1040.

Likewise, the power of a state to impose a penalty or for
feiture for violation of a regulatory statute enacted by it is
also very broad. Missouri Pacific Ry. Co. v. Humes, 115 U. S.
512, 29 L. ed. 463. Statutes imposing forfeitures or penal

ties against persons who violate state insurance laws are
common. 44 C. J. S. 598. As a general proposition, there is
no question as to their constitutionality provided the for
feiture or penalty is reasonable in amount. See People v.
American Life Ins. Co., 267 111. 504, 108 N. E. 679; Life &
Casualty Ins. Co. v. McCray, 291 U. S. 566, 78 L. ed. 987;
Missouri P. Ry. Co. v. Humes, 115 U. S. 512, 29 L. ed. 463.
For case holding a forfeiture to be constitutional must be
reasonable in amount, see Stierle v. Rohmeyer, 218 Wis. 149.
The proposed statute here involved varies from the or

dinary in two respects: (1) In that it gives the commissioner
of insurance power to impose the forfeiture; and (2) in that
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it gives the commissioner power to fix the amount of the
forfeiture within an upper and lower limit fixed by the
legislature.

The question arises whether such deviations from the
usual operate to make such proposed statute unconstitu
tional. The probable lines of any constitutional attack would
be on two grounds: (1) That such statute improperly dele
gates judicial power to an administrative officer; and (2)
that it is in violation of the "due process" clause of both the
state and federal constitutions.

Our opinion is that the proposed statute would not be
unconstitutional on either of the foregoing or any other
grounds. The fact that the proposed statute would give the
commissioner of insurance power to impose a forfeiture
would not render said statute unconstitutional. This is es
tablished by a line of cases decided by the United States
supreme court of which a recent one is Lloyd Sabaudo So-
cieta Anonima v. ElUng, 287 U. S. 329, 77 L. ed. 341. In this
case the supreme court held constitutional certain sections
of the Immigration Acts of 1917 and 1924 which made it un
lawful for any person to bring to the United States any
alien afflicted with certain physical or mental ailments and
provided that if the secretary of labor found any alien
brought to the United States by such person was afflicted
with any such ailment at the time of embarkation and such
condition could have been detected by means of a competent
medical examination, such person shall pay to the collector of
customs of the customs district in which port of arrival is
located the sum of $1,000 plus a sum equal to the amount
paid by the alien to such person for his transportation. The
court said page 346 of 77 L. ed.:

* ♦ By the words of the statute the Secretary's is the
onlv voice authorized to exnress the will of the United States
with respect to the imnosition of the fines; the judgment of a
court mav not be substituted for the discretion which, under
the statute, he alone mav exercise. In conferring that au
thority upon an administrative officer. Coni^ress did not
transcend constitutional limitations. Under the Constitu
tion and laws of the United States, control of the admission
of aliens is committed exclusively to Concrress and. in the
exercise of that control it mav lawfully impose annropriate
obligations, sanction their enforcement by reasonable money
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penalties, a/nd invest in administrative officials the power to
impose and enforce them, [citing cases] (emphasis ours)

"As was pointed out in the Stranahan Case, the statute
imposing the fines must be regarded as an incident to the
exercise by Congress of its plenary power to control the ad
mission of aliens, and due process of law does not require
that the courts, rather than administrative officers, be
charged, in any case, with determining the facts upon which
the imposition of such a fine depends. It follows that as the
fines are not invalid, however imposed, because unreasonable
or confiscatory in amount, which is conceded, Congress may
choose the administrative rather than the judicial method
of imposing them. * * *"

For other cases to same effect which are cited in the fore

going case, see: Oceanic Steam Nav. Co. v. Stranahan, 214
U. S. 320, 53 L. ed. 1013; Navigazione Libera Triestina v.
U.S., (CCA 9) 36 F. (2d) 631. See sdso Helvering v. Mitch
ell, 303 U. S. 391, 82 L. ed. 917, which cites with approval
the foregoing cases. This case also contains an excellent col
lection of cases and a valuable discussion as to the power of
congress to impose various types of forfeitures or penalties
and the agencies through and the means by which they can
be enforced.

While the cases above cited involve the question of the
power of congress to impose a forfeiture or penalty, the
power of our legislature is comparable with respect to the
subject here involved. "The power of the State to impose
fines and penalties for a violation of its statutory require
ments is coeval with government; * * Missouri Pac. Ry.
Co. V. Humes, 115 U. S. 512 at 523, 29 L. ed. 463.
We are also of the opinion the fact that the proposed

statute would give the commissioner power to fix the amount
of the forfeiture within an upper and lower limit fixed by
the legislature would not render it unconstitutional. It must
be conceded that the legislature could provide for imposition
of a forfeiture in a single stated amount for violation of its
insurance statutes. On the other hand, it is a well-known
fact that no two violations are in all respects identical and
a forfeiture which would be justifiable in one case might not
be in another. It is obviously sound to provide for some
flexibility in the manner of determining the amount of a for
feiture in any given case so as to provide a method whereby
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the penalty is made to fit the violation. To some degree at
least this would aid in meeting the constitutional require
ment that a forfeiture must be reasonable in amount. The
legislature cannot anticipate the amount of forfeiture which
should be exacted for every violation and it would be impos
sible for it to prescribe in advance any formula which could
be used to determine these matters. Under these circum

stances, the legislature could constitutionally enact a statute
which would have the effect of introducing flexibility in the
manner of fixing the amount of a forfeiture in any given

case by giving the commissioner power to determine the

amount of a forfeiture between upper and lower limits im
posed by the legislature. It must be kept in mind that if and
when the proposed statute is enacted, the legislature will
have laid down a complete law providing for the imposition
of a forfeiture for violation of the insurance laws of this

State. The function of the insurance commissioner would be

to carry the law into effect within limits prescribed by the
legislature, that is, to impose a forfeiture when he finds any
person has violated the insurance laws of this state or an

order of the commissioner of insurance in an amount fixed

by him within an upper and lower limit fixed by the legisla
ture. In State ex rel. Wisconsin /. Bureau v. Whitman, 196
Wis. 472, the court quoted the following from another case at
page 501:

" 'The true distinction is between the delegation of power
to make the law, which necessarily involves a discretion as to
what it shall be, and conferring authority or discretion as
to its execution, to be exercised under and in pursuance of
the law. The first cannot be done. To the latter no valid ob
jection can be made.' "

Kreutzer v. Westfahl, 187 Wis. 463 at 487:

"* * * The legislature itself would have the power to ascer
tain such facts as under this statute are left to the com
mission, but from the nature of things such ascertainment
would be impracticable if not impossible. Having this power,
it may be delegated to administrative tribunals. The au
thority thus given is not legislative in its nature, but is^ the
exercise of ministerial and executive duties under legisla
tive sanction, [citing cases] * *

In United States v. Rock Royal Co-operative, 307 U. S.
533, 574, 83 L. ed. 1446, the court said at page 1470:
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"From the earliest days the Congress has been compelled
to leave to the administrative officers of the Government au
thority to determine facts which were to put legislation into
effect and the details of regulations which would implement
the more general enactments. It is well settled, therefore,
that it is no argument against the constitutionality of an act
to say that it delegates broad powers to executives to deter
mine the details of any legislative scheme. This necessary
authority has never been denied. * * *"

In J. W. Hampton, Jr. & Co. v. United States, 276 U. S.
394, 72 L. ed. 624, it is said at page 629:

"The field of Congress involves all and many varieties of
legislative action, and Congress has found it frequently
necessary to use officers of the executive branch within de
fined limits, to secure the exact effect intended by its acts of
legislation, by vesting discretion in such officers to make pub
lic regulations interpreting a statute and directing the de
tails of its execution, even to the extent of providing for
penalizing a breach of such regulations, [citing cases]

Reference is also made to; United States v. Shreveport
Grain & Eelevator Company, 278 U. S. 77, 77 L. ed. 175, and
cases cited at page 180; State ex rel. Hickey v. Levitan, 190
Wis. 646; Annotations, 92 A.L.R. 400; 54 A.L.R. 1104, 12
A.L.R. 1435.

It will be implied that the commissioner of insurance will
exercise a sound and reasonable discretion in the determina
tion within upper and lower limits fixed by the legislature,
of the amount of any forfeiture imposed by him. Taking
into account the nature and subject matter of the legislation
involved, this furnishes sufficient standard to meet any con
stitutional requirement. State ex rel. Wisconsin I. Bureau
V. Whitman, 196 Wis. 472. See also Yakus v. United States,
321 U. S. 414, 88 L. ed, 834.

It is also interesting to note that the constitutionality of
the California Youth Correction Authority Act which vested
power in an administrative body to determine within limits
fixed by the legislature how long convicted persons of cer
tain age shall be detained and how they should be treated
after commitment has been sustained in the case of In re
Herrera (Cal.) 143 P. (2d) 345.
There is authority for the proposition that due process of

law requires that the question whether the event which gives
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rise to a forfeiture must be judicially determined before the

forfeiture can be imposed. State v. Peterson, 201 Wis. 20
at 23. The proposed statute would provide that any forfei
ture imposed by the commissioner be recovered in an action

brought by the attorney general in the same manner as other
forfeitures are recovered. It is possible that any finding of
fact made by the commissioner of insurance showing that
the insurance laws have been violated so that he would have

authority to impose a forfeiture as provided in this proposed
statute could be attacked and would be subject to judicial
review in said action brought for recovery of said forfeiture.
See Lloyd Sabaudo Societa Anonima v. Elting, 287 U. S.
329, 77 L. ed. 341 at 347. Judicial review may also be avail
able under the uniform administrative procedure statute.

But, if not, there are other forms of judicial review avail
able. Pinkerton v. Buech, 173 Wis. 433. This would in our
opinion satisfy the requirements of due process.
For the foregoing reasons, we advise you that the proposed

statute would in our opinion be constitutional.
WET

Appropriations and Expenditures—Industrial Commis
sion—Soldiers, Sailors and Marines—Apprentices—Federal
Aid—.Under sec. 101.34 (1), Stats., governor may designate
industrial commission as agency to represent state in ac
cepting provisions of federal law, known as Public Law 679,
for furnishing on-the-job training for veterans and indus
trial commission may be authorized to make the necessary
contracts with the veterans administration.

Monies which industrial commission receives on behalf

of state for state's service in administering federal training
program must be deposited in general fund pursuant to sec.
14.68, Stats. Such money has not been reappropriated to the

industrial commission.

December 26,1946.
VoYTA Wrabetz, Chairman,

Industrial Commission.

You state that congress enacted Public Law 679 amending
Public Law 346, known as the G. I. Bill, effective August 8,
1946. By this enactment, the veterans administration is au-
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thorized to reimburse the states for expenses incurred in ad
ministering the on-the-job training features of the G. I. Bill.
The apprenticeship division of the industrial commission
acts as the approving agency in Wisconsin and has been put
to considerable expense which the veterans administration
is now prepared to reimburse. Under sec. 101.34, Stats.,
the governor has designated the industrial commission to

act for the state in this matter, and in this connection you
have asked us three questions.

First, you inquire whether the industrial commission
under authority of the governor, can enter into a contract

with the veterans administration in connection with admin

istering job training under the federal veteran assistance
law. Sec. 101.34 (1), Stats., provides:

"The governor is authorized to accept for the state the
provisions of any act of congress whereby funds or other
benefits are made available to the state, its political subdivi
sions, or its citizens, so far as the governor may deem such
provisions to be in the public interest; and to this end the
governor may take or cause to be taken all necessary acts
including (without limitation because of enumeration) the
making of leases or other contracts with the federal govern
ment; the preparation, adoption and execution of plans,
methods, and agreements, and the designation of state,
municipal or other agencies to perform specific duties."

The above language is broad enough to authorize the
governor to accept for the state the benefits of federal legis
lation whereby funds are made available to the state. He

may also make or cause to be made contracts with the fed
eral government in connection therewith. This would au
thorize the making of the contract in question by the indus
trial commission on behalf of the state, assuming the gov
ernor has designated the industrial commission to so act for

the state.

Secondly, you inquire whether the industrial commission
under authority of the governor may accept funds from the
federal government pursuant to such contract.
The answer to this question has already been indicated in

the answer to the first question. The governor may accept
the benefits of the act and may designate the state agency
which is to carry out the details. It should be borne in mind,
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however, that the industrial commission is acting for the
state and not itself in these matters. It is merely an arm or
agency of the state and not an independent concern. Any
monies which are transmitted from the federal government
to the state through the medium of the industrial commis
sion as receiving agent must of course be deposited in the
state treasury pursuant to sec. 14.68, Stats.

Thirdly, you ask whether in accepting such funds the com
mission may expend the monies to carry out its duties and
responsibilities pursuant to such contract.

"No money shall be paid out of the treasury except in
pursuance of an appropriation by law." Article VIII, sec. 2,
Wisconsin constitution.

We do not find that the monies received from the federal
government for administering this training program are ap
propriated back to the industrial commission. Sees. 20.57 and
20.573, Stats., set up the appropriations for the industrial
commission. Sec. 20.57 (1), Stats., appropriates ?461,000
from the general fund to the commission for the execution
of its functions. There are certain revolving funds provided,

including under sec. 20.573 (1), Stats., all federal monies
paid to the industrial commission or the state for the Wis
consin state employment service, but federal monies received
under the above G. I. Bill are not so reappropriated.
The end result is probably no different whether the legis

lature handles particular funds on a revolving appropria
tion basis or whether the receipts go into the general fund
and the legislature appropriates therefrom an amount suffi
cient to enable the department to carry on the work for
which the federal funds are received. Both methods are

used. For instance, as we are informed, the state teachers
colleges under the G. I. Bill collect from the veterans admin
istration additional costs involved in training veterans,
which funds are deposited in the general fund and are not
reappropriated to the state teachers colleges for the purpose
of providing veteran training, whereas at the university
we understand this is handled on a revolving fund basis
under the appropriation statutes. There is, of course, great
er flexibility under a revolving appropriation and it elim
inates requests to the emergency board for supplemental
funds required by the additional service rendered by a de-
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partment in carrying on a program for which the federal
government is willing to pay.
We understand from your request that the services in

question have placed a heavy additional load on your depart
ment, and in view of the fact that the federal government
is in effect furnishing the money for such services, it would
seem that you would be entirely justified in asking the emer
gency board for a supplemental appropriation under sec.
20.74, Stats., if your existing appropriation is insufficient.
If the administration of this work could better be handled

through the medium of a revolving appropriation, the mat
ter should be called to the attention of the legislature.

WHR

Highways and Bridges—Highway Commission—Counties
—Acquisition of Lands—A state highway commission may
order counties to convey to the state lands acquired for high
way purposes under the provisions of sec. 84.09 (3), Stats.
1943, Stats. 1945, and its antecedent sec. 83.08, Stats. 1935.
Lands so acquired by the state may be sold under the pro

visions of sec. 84.09 (5). Conveyance should be by quit
claim deed.

Conveyance by county to state of lands acquired under
sec. 84.09 (3) must be made in name of county and executed

by county clerk and county highway committee.
County acquiring land for highway purposes by unre

stricted warranty deed acquires title in fee simple.

December 27, 1946.
State Highway Commission.

Attention James R. Law, Chairman.

You inquire whether under the provisions of sec. 84.09
(3), Wis. Stats., the commission may order counties to con
vey to the state, lands acquired by the counties on order of
the commission prior to the enactment of sec. 3, ch. 341,
Laws 1945, and, more specifically, lands acquired under the
provisions of sec. 83.08, Stats. 1935.
Supplementing your primary inquiry, you ask whether

the commission can, after acquiring such lands, sell or dis
pose of them pursuant to sec. 84.09 (5), what form is proper
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for the conveyances by the county to the state and by the
state to private purchasers, and whether the county, acquir
ing property by warranty deed, acquires a fee simple or
merely an easement.

Ch. 341, Laws 1945, amended sec. 84.09 (3) insofar as
material herein by adding the proviso "any lands or interests
therein acquired pursuant to this subsection shall be con
veyed to the state without charge by the county highway

committee in the name of the county when so ordered by the
commission."

Sec. 84.09 as it now exists was enacted by ch. 334, sec.
128, Laws 1943. Previously, the substance of the provisions
of sec. 84.09 (3) relating to the right of the state highway

commission to direct a county to acquire lands for highway
purposes was included in sec. 83.08. The old sec. 83.08 was
repealed by ch. 334, sec. 102, Laws 1943, and was recreated
in such manner as to exclude the provisions for county ac
quisition at state direction which were by the same act
transferred to sec. 84.09 (3).

Had sec. 84.09 (3) excepting the amendment of 1945
above quoted existed in its present form in 1935 at which
time the lands you refer to were acquired there would be
no doubt that under the authority created by the amendment
of ch. 341, Laws 1945, the state highway commission could
direct counties to convey lands previously acquired to the
state. This question then resolves itself into a determination
of whether or not the commission may presently direct such
conveyance of lands acquired under a section of the statutes
differently numbered but which contains the substance of
present sec. 84.09 (3).

A primary rule in all cases of statutory construction is to
determine the intention of the legislature. This intention
should be determined in the first instance from an examina

tion of the statute itself. "The statute is to be examined

first to discover the legislative purpose, and when that pur
pose is discovered it is to be so construed as to effect the
evident purpose of the legislature if the language admits
of that construction." Beckman v. Bemis-Hooper-Hays Co.,
212 Wis. 565, 571.
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The rule is similarly stated in Standard Oil Co. v. Indus
trial Commission, 234 Wis. 498, 501:

"In construing a statute the proper course is to start by
gathering the intent from the language of the statute when
that appears from the evil to be cured or the change to be
accomplished, and then to follow that intent and 'adopt that
sense which harmonizes best with the context and promotes
in the fullest manner the apparent policy and objects of the
legislature.' Manhattan Co. v. Kaldenberg, 165 N. Y. 1, 7,
58 N. E. 790. * *

Applying these principles to the provisions of ch. 341,
Laws 1945, and to the provisions of sec. 84.09 and the prior
sections in which the substance of this section previously ex
isted, it seems indisputable that the legislature intended that
all premises acquired by the county pursuant to a proper
directive of the state highway commission might properly
be ordered conveyed to the state. This construction is fur
ther supported by the fact that the county is merely an arm
or agency of the state; that it was acting as such agent for
the state in acquiring land for the governmental purpose
of establishing state highways; and that the funds expended
by the county for such land were supplied by the state.

Accordingly you are advised that the state highway com
mission may order the counties to transfer title to the state
of any or all lands presently or previously acquired by such
counties pursuant to any valid direction of the state highway
commission.

You are further advised that you are correct in assuming
the state highway commission may dispose of such lands

upon compliance with sec. 84.09 (5). The conveyance to the
state should be a quitclaim deed executed in the name of the
county by the county clerk pursuant to sec. 59.67, Stats.,
and the county highway committee should join in executing
the deed. Conveyances by the state should be by quitclaim
deed. When the county acquires title by unrestricted war
ranty deed, it acquires title in fee simple.
RGT
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Higkivays and Bridges—Counties—Sec. 83.03 (1), Stats.,
authorizes a county to aid in improvement of a city street
regardless of whether it is a county trunk highway.

December 30, 1946.

Henry E. Steinbring,
District Attorney,

Eau Claire, Wisconsin.

You ask whether a county may aid in the improvement
of city streets. We assume that you refer to streets which
are not a part of a county trunk or county aid system, since

there could be little doubt of a county's right to aid in
improvement of the latter under sees. 83.025, 83.03, 83.05
and 83.06, Stats.
You have referred our attention to the definition of the

word "highway," in section 370.01 (5), which is broad
enough to include a city street. You also direct our attention
to sec. 83.03 (1), which provides:

"The county board may construct or improve or repair
or aid in constructing or improving or repairing any high
way or bridge in the county."

In view of the statutory definition of a highway, the above
language appears to be amply broad to permit a county
to aid in the improvement of any city street. If the question
were raised for the first time, it might be argued that since
ch. 83 of the statutes is entitled "County Highways," and
since most of its provisions appear to be directed to high
ways therein defined as county trunk or county aid high
ways, the general language of sec. 83.03 (1) was intended
to be limited to highways within one of the two classifica
tions. Sec. 83.03 (1), however, has been construed by the
supreme court and has been considered in previous opinions
of this office.

The language of this statute, then sec. 83.03 (6), was con
sidered in the case of Schaettle v. State Highivay Comm.,
(1937) 223 Wis. 528. One of the questions there was whether
the county board had authority under the above statute to
pay a portion of the cost of a proposed bridge project on a
federal highway. Although the court held that the county
was not authorized by such statute to aid in the construction
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of the proposed bridge, the basis for the ruling was that the
legislature could not have intended this sentence to apply
to state or federal highways because the amount which a
county could assess against a town, village or city was so
small as to indicate that the legislature had in mind only
the construction of minor bridges. The court did not rule
that the authorization under sec. 83.03 (1) is limited to
county trunk highways; in fact its language indicated the
contrary:

"That section obviously authorizes a county board on its
own motion to construct or aid in constructing any bridge
in the county." (p. 538)

The Schaettle case and sec. 8303 (1), Stats., were both
considered in XXXIV Op. Atty. Gen. 50. The problem then
involved was whether county aid could be extended under
sec. 83.03 (1) to a village to repair a bridge on a county
line street. The opinion was given that, even though such
street was not a county trunk highway, aid could be
extended.

In view of the Schaettle case and in view of the opinion
just referred to, you are advised that under section 83.03
(1), Stats., the county may assist a city in constructing, im
proving, or repairing any city street.
BL

Automobiles and Motor Vehicles—Motor Cycles—Power
Cycles—Licenses and Permits—Motor Vehicle Dealer—
Dealers in power cycles as defined in sec. 85.015, Stats.,
need not be licensed under eh. 218. Three-wheeled vehicles
are motor cycles under the definition in sec. 85.01 (la),
Stats., and dealers in such cycles must be licensed under
ch. 218.

December 30,1946.

B. L. Marcus, Deputy Commissioner,
Motor Vehicle Department.

You have inquired (a) whether a dealer in power cycles
is required to have a license under sec. 218.01 (2), Stats.,
and (b) whether a three-wheeled motor vehicle is a power
cycle within the meaning of sec. 85.015.
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The answer to question (a) is "No." Sec. 218.01 (2) re
quires dealers in "motor vehicles" to obtain a license prior
to engaging in business. Sec. 218.01 (1) (k) defines motor
vehicles for the purposes of ch. 218 as vehicles "required to
be registered under section 85.01." Power cycles are not
registered under sec. 85.01 but under sec. 85.015 and hence
are not motor vehicles for the sale of which a license is re

quired by ch. 218.

The answer to question (b) is "No." Sec. 85.01 (1) pro
vides:

"No automobile * * » motor cycle or other similar motor
vehicle * * ♦ shall be operated upon any highway unless the
same shall have been registered * *

Sec. 85.01 (la) provides:

"Definitions. In this section, unless the context otherwise
requires, the following words and terms shall have the fol
lowing meanings:
"(a) 'Automobile' shall mean every motor vehicle not ex

cluded by paragraph (b) designed for the purpose of trans
porting not more than 7 persons including the operator.
" (b) The term 'automobile' does not include motor cycles,

motor vehicles used for the purpose of transporting persons
or goods for hire, and motor vehicles owned and operated
exclusively in the public service by the state of Wisconsin or
by any county or municipality thereof."

This subsection on definitions provides a statutory scheme

whereby all private motor vehicles are classed as "automo
biles" under (a) or "motor cycles" under (b). So a three-
wheeled vehicle which is a "motor cycle or similar motor
vehicle" under 85.01 (1), is clearly embraced in the term
"motor cycle" under (b). This conclusion is in accord with
the definition in sec. 85.10 (4) which provides for other pur
poses that a motor cycle is "every motor vehicle designed to
travel on not more than three wheels in contact with the

ground * * *."
Provision for registration of motor cycles is made under

sec. 85.01 (4) (b). Power cycles are in eifect a special class
of motor cycle and must conform with three restrictions es
tablished by sec. 85.015 (2), i.e., (1) not more than two
wheels, (2) weight less than 300 pounds, and (3) engine of
10 h.p. or less. A vehicle which exceeds any of these re-



474 Opinions op the Attorney General

quirements thereby comes under the class of motor cycles
as described in sec. 85.01 (la). Hence a three-wheeled vehi
cle is a motor cycle, not a power cycle, and must be registered
under sec. 85.01 (4) (b). Further, a dealer in such three
wheel cycles will require a license under ch. 218.
RGT

Counties — Investigator — Sheriffs — Deputy Shenff —
County board cannot create the office of investigator with
powers of deputy sheriff although it may make provision
for hiring an additional deputy sheriff to be assigned to In-

vestigational work.

December 31, 1946.

Bruce F. Beilfuss,
District Attorney,

Neillsville, Wisconsin.

You have inquired whether a county board has the au
thority to create the office of county investigator with the
powers of a deputy sheriff.

Sec. 59.21 (1), Stats., provides for the appointment by
the sheriff of certain deputy sheriffs, and sec. 59.21 (2) pro
vides that he may appoint as many other deputies as he may
deem proper. Sec. 59.21 (5) provides that the sheriff or his
undersheriff may also depute in writing other persons to do
particular acts. Sec. 59.21 (8) (a) among other things
provides that in counties having a population of less than
500,000 the county board may by ordinance fix the number
of deputy sheriffs to be appointed in said county, which
number shall not be less than that required by subsection
(1) (a) and (b), and fix the salary of such deputies; and
may further provide, by ordinance, that deputy sheriff posi
tions shall be filled by appointment by the sheriff from a list
of three persons receiving the highest rating in a competi
tive examination. Sec. 59.21 (8) (b) provides that the per
son so appointed shall hold office on good behavior but may
be removed by a three-fourths vote of the county board for
malfeasance or neglect of duty.
This office has ruled that the county board has authority

to change the number of deputy sheriffs at any time and
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that while the sheriff may appoint as many deputies as he
deems proper they must be paid by the sheriff unless com
pensation has been authorized by the county board, except
that the sheriff may bind the county to pay deputies rea
sonable compensation during an emergency. See XVIII Op.
Atty. Gen. 335 and XXII Op. Atty. Gen. 339 and 781.

It will be seen from the foregoing that the statutes contain
ample provisions for the appointment of a deputy sheriff
who might be used for investigational work incident to the
general police powers of sheriffs and deputies under sees.
59.23 and 59.24. However, it is extremely doubtful that the
county board could create the office of investigator with the
powers of a deputy sheriff unless in truth and in fact the
person selected actually were a deputy sheriff appointed pur
suant to statute.

We are not unmindful of the provisions of sec. 59.15 (2)
(a) and (b) which give the county board wide powers over
offices and positions created by or pursuant to statute. How
ever, the difficulty here is that the office of sheriff, whose
powers a deputy sheriff is exercising while in the discharge
of his duties, is a constitutional office under art. VI, sec. 4,
Wis. Const., and not an office created by or pursuant to
statute. In State ex rel. Kennedy v. Brunst, 26 Wis. 412 it
was held that the distinctive and characteristic duties of

the sheriff could not be detached from that office by the
legislature and be transferred to another officer. See also
Schultz V. Milwaukee County, 245 Wis. 111.

It is true that these are cases in which the powers and
duties were attempted to be detached from constitutional
offices ajid vested exclusively in other offices, while the pro
posal here suggested would only create another office with
the same investigational powers of the sheriff's office with
out directly depriving the sheriff of a function and duty
traditionally associated with the sheriff's office. However,
the cases cited can at least be considered as negativing any
implied power on the part of the county board to effect any
change in the substance of the sheriff's constitutional powers
while preserving to him the shadow of such powers but
without the manpower or appropriation necessary to carry
the same into effect. It must be remembered that county
boards have only such powers as are expressly granted or
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necessarily implied from the statute and that if there is a
reasonable doubt as to an implied power, it is fatal to its
being. Dodge County v. Kaiser, 243 Wis. 551, 557, and au
thorities cited.

Since the powers and duties exercised by the sheriff's
office may not be detached therefrom and placed under an
other office created by the county board it would follow that
an investigator attempting to exercise the powers of a
deputy sheriff without actually having been appointed to
that office would be liable for false imprisonment in unlaw
fully assuming such powers if the facts in a particular case
so warranted.

You are therefore advised that if the county board desires
to have an investigator with the powers of a deputy sheriff,
he should be appointed deputy sheriff in accordance with
the statute, although he may be assigned to investigational
work.

WHR

Counties—Abstractor—Notes, memorandums and copies
of abstracts made by county abstractor or staff of county
abstract department in performing functions under sec.
59.58, Stats., are county property and retiring county ab

stractor is not entitled to take them as his property.

December 31, 1946.
Robert D. Daniel,

District Attorney,
Janesville, Wisconsin.

Our opinion is asked as to the right of a county abstractor,
at the conclusion of his term, to remove from the county ab
stract office and take with him as his own property notes
and memorandums made and used in preparing abstracts
furnished private persons during his incumbency, and also
to take with him copies of such abstracts. The present
county abstractor has resigned effective January 1, 1947
and intends to set up a private abstract business. He con
tends that he is entitled to take them as his own property so
as to use them in such personal business. These papers were
made by him personally or by the department staff employed
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and paid by the county, in the course of operation of the
county abstract department and during time engaged in
performing their official duties in discharging its functions.
We are in accord with your view that they are county prop
erty.

They were made at public expense. Sec. 59.58, Stats.,
provides for a county abstract department and a county ab
stractor who "shall have charge of and operate" it. It ex
pressly states that the county board shall fix his salary, pro
vide the necessary clerical staff, fix their compensation and
prescribe the fees or charges to be exacted for abstract work.
The staff of the department are thus employes of the county
and paid by it. The statute further expressly says all fees
or charges for abstract work are payable into the county
treasury. The county furnishes the office together with all
equipment and supplies of the department at its own
expense.

In addition, the papers in question are the result of and
were made by the abstractor or the staff of the department
in the doing of the things that are a part of the functioning
of the department and which they were paid to do. It was
necessary for them to make the notes or memorandums in
order to prepare and make the finished abstracts that were
furnished. The making of them was a necessary step or in
tegral part of the work required to be done. The preparing
and making of an abstract of title involves searching the
records in the offices of the register of deeds, clerk of court,
county court, etc., and consulting the tract indexes or ab
stract books where such are kept. Accuracy demands the
making of notes and memorandums of the contents thereof
to go into the abstract. The abstract furnished is composed
from such notes or memorandums.

Furthermore, the notes and memorandums made in the
preparation of an abstract are of value for they are very
helpful and often timesaving in future abstracting. The
fact that the retiring county abstractor wants to take them
for use by him in his private abstractor business shows this.
His objective in doing so is to privately capitalize thereon
when the occasion arises. But in so doing he deprives the
county of the same potential benefit thereof. What he pro
poses is to realize privately the benefit of acts which he or
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the employes of the county abstract department did in serv
ing the public and as a part of the work they were paid to do,
and do so in a way that deprives the county of the benefit
of work of its servants that they were employed and paid to
do. As a servant of the public he has no more right to the
papers and records of the division of government that en
gaged him than an employe would have to those of his pri
vate employer. There is the well recognized fundamental
that an employer is entitled to the fruits of the labor or work
that an employe is engaged to perform. It is the foundation
of the many cases relating to patents where it is held that

where the employe is engaged to do experimental work the
fruits of such services belong to the employer.

We find no cases directly in point with the Instant situa
tion. The only cases we find that bear on the subject are

collected in a note in L.R.A. 1917 B. 1183. In both of the

principal cases there discussed the preparation of the papers
or documents involved was not a part of the work the of
ficial was required to do in performing his public service,
and in addition they were made by him on his own time and
not at public expense. Polk County v. Parker (1916), 178
Iowa 936, 160 N. W. 320, L.R.A. 1917 B. 1176 held that the

city assessor personally owns maps and plats prepared by
him from public records on time outside of office hours but
used by him to facilitate the work of his office. The other
case, Rohison v. Fishback (1911), 175 Ind. 132, 93 N. E.
666, L.R.A. 1917 B. 1179, however, held that a public officer

who, to facilitate the discharge of his duties, prepares at his
own expense an index to public records which he is not by
law required to do but which become indispensable to the
discharge of his duties, may at the expiration of his term
be enjoined from removing such index. The divergence in
result between the cases is explainable, as stated in the note,
upon the ground that in the Iowa cases the maps and docu

ments were not indispensable, but only of material assist
ance, to the performance of the official duties. However, in
the instant situation these notes, memorandums and copies

are indispensable to the work of the county abstract de
partment for whenever the occasion arises to furnish addi
tional abstracting it will be necessary to go over the same
work again unless it has these notes, memorandums and
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copies of abstracts to which reference can be made. See
also: 43 Am. Jur. 83, Public Officers, §271; 5 L.R.A. (NS)
1154 note.

It is our opinion that the papers mentioned, being made at
county expense, by public servants as a necessary part of
the work they were engaged to perform, and a necessary, in
dispensable and integral part of the files of the county ab
stract department, are county property and the county ab

stractor is not entitled to take them from the office as his

own property.

HHP

Taxation—Exemptions—Telephone Companies—L o c a 1

assessment of fractional part of building owned by tele
phone company not recognized by tax commission since de
cisions of supreme court cited in opinion. XV Op. Atty. Gen.
320 no longer followed. Test under sec. 70.11 (20), Stats.,
is that of principal and incidental use. If principal use of
building is utility use, the entire building is exempt from
local assessment and taxation. If principal use is non-utility
use, the entire building is assessable and taxable locally.

December 22, 1939*
James H. Larson,

District Attorney,

Shawano, Wisconsin.

In your letter you state:

"I am re-submitting to you for your consideration the
question of the assessment of the portion of the telephone
building which is used for residence purposes. I am enclos
ing a summary of this particular situation given me by the
supervisor from the Village of Mattoon. (Italicizing ours.)
"This question has been discussed by the Attorney Gen

eral several times and I refer you particularly to 15 O.A.G.
320, holding that such portion of the building as is used
for residence purposes is taxable. * * *
"I am re-submitting the question to you for the following

reasons:

"(1) An additional fact or argument is presented in this
case, to-wit: that the residence in this case is merely inci-

*This opinion was omitted from the volume for 1939.
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dental to the operation of the exchange. Only one operator
is on duty at Mattoon and by virtue of the fact that she lives
in the telephone building she is able to render services for a
greater number of hours; for example, she answers night
calls. The amount of service required in the village of Mat-
toon and the income derived therefrom would not justify
employing additional operators."

You also state that the supervisor of assessors has ruled
that the property is exempt in its entirety from local taxa
tion and so informed your county board.
In the summary which you enclosed, it appears that the

residence has five rooms, kitchen, two bedrooms, living
room and telephone office.
The tax commission has in its files a letter from the su

pervisor of assessments in which he describes the situation
as follows:

♦ * They have a very small number of subscribers, and
in order to give them service at a reasonable rate and also
to provide twenty-four hour service, they bought a small
residence in which the operator lives and in which the ex
change is located. The value of the rental of the living quar
ters in connection with the switchboard itself is taken into
consideration in the salary of the operator. ♦ * *"

Telephone properties generally are not subjected to ad
valorem taxation. Sec. 76.38, Stats., subjects such com
panies to a license fee based upon gross earnings. Sec. 70.11
(20) provides as follows:

"The property of all telephone companies and of persons,
associations or corporations engaged in the business of
transmitting messages by telephone or the renting, letting
or keeping of telephones, wires, batteries or apparatus for
that purpose except real estate not used in carrying on their
business."

The above section exempts telephone properties from ad
valorem taxation "except real estate not used in carrying on
their business."

In the attorney general's opinion which you cite and other
opinions of the attorney general referred to in that opinion,
the above quoted section was construed to permit local as
sessment of that fractional part of a building not used in
carrying on the telephone business. Such interpretation has
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not been followed by the tax commission since the decisions
of the supreme court, Lincoln Fireproof Warehouse Co. v.
MUivaukee, 208 Wis. 70, Terminal Warehouse Co. v. Mil-
tvaukee, 205 Wis. 607, construing a somewhat like provision
of the statutes, namely, sec. 76.02 (11), which provides as
follows:

"In case the property of any company defined in subsec
tions (3), (7) and (8) of section 76.02 is located entirely
within a single town, village or city, it shall be subject to
local assessment and taxation. All real estate not necessarily
used in operating the business of any company defined in
this section is excepted from taxation under this chapter and
shall be subject to local assessment and taxation."

You will note the word "necessarily" in the above quoted
section. If there is any authority for fractional assessment,
it would seem that there would be more authority for such
assessment under the above quoted section than under sec.
70.11 (20), Stats. But fractional assessment is not recog
nized in the above cited cases. As it is not recognized in said
cases, the commission, since those decisions, has felt that

fractional assessment is not proper under sec. 70.11 (20).
The test in the cases cited is that of principal as distinct
from incidental use of the property as a unit. If the princi
pal use is that of a railroad use, the property as a unit is non
assessable locally. If the principal use is other than that of
a railroad use, the entire property is assessable locally. Since
approximately 1933, the tax commission has felt bound to
adopt the same test with respect to real estate owned by a
telephone company.

Questions of principal use and incidental use will always
involve questions of fact. This office obviously cannot deter
mine questions of fact with any degree of conclusiveness.
From such facts as we have in the instant case, it appears
fairly clear that the principal use of this building is that
of a utility use and that the residential use is quite decidedly
incidental to the utility use. The use of the building is that
which the utility is making of it, not that which someone
else is making of it. The utility appears to be using the entire
building as the only practical means of getting a 24-hour
service out of this small exchange. If that is true, the resi-
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dential use would appear to be quite incidental to the utility
use. That being true, the entire property is exempt from
local assessment and taxation.

NSB
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"policy defenses" and it does not mean a policy of "absolute
coverage" 210
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Accidents; private premises—Report of motor accident pur- ,
suant to 85.141 (6) (a) is required in case of all accidents on
premises open to the public whether privately or publicly
owned —;

Accidents; security required—Under 85.09 (9) commissioner of
motor vehicle depai'tment has discretion to determine form of
"security" therein required 200

Accidents; suspension of licenses—It is the duty of commis
sioner of motor vehicle department to suspend license and
registration under 85.09 (5) (a) within 60 days after report
of accident. If he is prevented from suspending, fails or neg
lects to suspend within the 60-day period, his duty continues
after the lapse of 60 days until fulfilled 210

Accidents; suspension of licenses of veterans—Federal soldiers'
and sailors' civil relief act of 1940 does not apply to suspen
sion of diivers' licenses and automobile registrations under
85.09 221

Driver's license—License of person convicted of operating road
grader under influence of intoxicating liquor in violation of
city ordinance enacted in conformity to state statute subject
to mandatory revocation under 85.08 (25) (b) 173

Driver's license—Neither sees. 360.26, 360.27 nor XXVI OAG
600 construing said sections relieve justices of the peace from
duty to comply with 85.08 (24) (a) and (b). Compliance is
mandatory, punishable as misdemeanor for violation and
enforceable by mandamus proceedings. Bail or appearance
money forfeiture equivalent to "conviction" under said
statute ; r— ISO

Insurance—Commissioner of motor vehicle department acting
in good faith and honest exercise of judgment not liable for
damages for erroneous issuance of certificate of self-
insurance . 374

Insurance—Self-insurers under 85.09 (34) (b) not required to
establish insurance reserve 374

Motor cycles—Three-wheeled vehicles are motor cycles under
the definition in 85.01 (la) and dealers in such cycles must
be licensed under ch. 218 472

Power cycles—Dealers in power cycles as defined in 85.015
need not be licensed under ch. 218. Three-wheeled vehicles
are motor cycles under the definition in 85.01 (la) 472

Proof of financial responsibility—Whei-e unlicensed operator is
convicted of operating unregistered motor vehicle, motor
vehicle department may require proof of financial responsi
bility on application for registration by virtue of 85.09 (17)
(c). Such proof may not be required of person who possessed
valid operator's license when convicted of operating an un
registered vehicle 171

Refund of registration fees—Duty imposed on state treasurer
by 14.68 (5) to make refunds of overpayments on account of
automobile license fees carries with it by implication all
necessary and incidental clerical work and postage expense.
Such duty, however, may be perfor-med by interested depart
ment head in the interest of efficiency under "intei-depart-
mental cooperation statute," sec. 14.65 130

Refund of registration fees—-Where automobile owned by, and
registered in names of joint tenants, and registration cer
tificate and license plates are revoked because one joint
tenant is convicted of driving while under the influence of
intoxicating jjquor, no refund can be made to other joint
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tenant of any amount and no credit can be allowed such joint
tenant if he hereafter individually makes application for reg
istration. No statutes authorizing refunds apply to foregoing
situation 124

Registration—Manufacturer may not operate motor vehicles
upon highways to transport mateiuals, etc., to and from its
plants under manufacturer's license plates under 85.02 (6)
even though experimental vehicles and some testing thereof
is involved 272

Registration fees—Provisions of 194.04 (4) and 85.045 (2)
were not changed by the passage of the highway fund segre
gation law, chs. 358 and 391, Laws 1945 308

BANKS AND BANKING

Loans; limit on size—Sec. 221.29 (3) construed to mean that
discounting of bills of exchange and commeixiial paper shall
not be considered as money borrowed by the person negotiat
ing same. The amount of such paper must, however, be in
cluded in determining whether liability of the person pri
marily liable thereon exceeds limit permitted by 221.29 256

Real estate, conveyance of—Provisions of 180.11 (2) do not
apply where state bank conveys real estate acquired by it in
satisfaction of a debt because of specific provisions in 221.14
and 221.04 402

Stock, capital, increase of—A by-law held invalid as depriving
stockholders of pre-emptive rights 340

Stock, transfer, of—Provision in 221.43 providing that all trans
fers shall be certified to the banking commission within 3
days of transfer applies to preferred stock of a state bank 406

Taxes—If, under law of fixtures, bank safety deposit boxes,
vaults, safes, counters, cages, burglar alarm systems and
similar items are part of the realty they are included in the
assessment thereof, and it is only when they are not that
70.40 exempts them 270

BARBERS

Colleges—Sec. 158.03 does not require instructor to have master
barber's license, but if he engages in barbering and charges
compensation he must have one of the licenses specified under
158.04 (1) and the place of business constitutes a barber
shop which must be under supeiwision of registered master
barber ^ 85

Birth certificate. See Vital Statistics.

BONDS

Mechanics' liens—Sec. 289.16 does not require that contracts
for professional seiwices of architects and engineers be
accompanied by a surety bond 357

BUILDING AND LOAN ASSOCIATIONS
Liquidation—Provisions of 215.33 (13) (b) do not apply with

respect to unclaimed funds or dividends in voluntary liquida
tions under 215.331 112

Organization—Application for authority to organize local asso
ciation under 215.01 is not required to be passed upon by
building and loan advisory committee in same manner as
application for state bank charter must be passed upon by
banking review board under 221.01 (6), before a certificate
of authority to organize can be granted as provided in
215.01 (6) 207
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Pensions—Questions answered concerning establishment of

pension programs by local building and loan associations and
supervision of said matters by banking commission 70

Proxy—First sentence of sec. 215.20 (2) construed to mean
that unless otherwise stated in the proxy, no proxy shall be
valid unless it authorizes a vote at the specific meeting or
adjournment thereof set forth in said proxy 34

CENTENNIAL COMMITTEE

Incorporation—State centennial committee need not be incor
porated 386

Change of name. See Name.

CITIES

Pensions—Regular policeman who contributed to Wisconsin
municipal r-etirement fund while seiwing as probationary
policeman is not entitled to separation benefit under 66.90
(15) because he is still in the service of the municipality.
C!ontributions should be refunded to him because he was a
member of the police department and should have been in
cluded in the police pension fund under 62.13 (9) and ex
cluded from Wisconsin municipal retirement fund under
66.90 (8) (e) 2 8

Taxicab drivers—May require license if operating in streets
continually for more than 5 days even though licensed by
another municipality and the days are not in succession 349

CIVIL SERVICE

County veterans' service officer—Is eligible to come within a
county civil service system as defined by sec. 59.074 69

CONSERVATION COMMISSION

Confiscated game, apparatus—Money from sales of wild ani
mals, their carcasses or parts thereof confiscated for viola
tion of fish and game laws is not proceeds of property
accrued to state by forfeiture within meaning of art. X, sec.
2, Wis. Const. Money from sale of property other than wild
animals, their carcasses or parts thereof so confiscated con
stitutes proceeds of property accrued to state by forfeiture
and clear proceeds thereof must be paid into school fund 193

Orders—Sec. 29.38 relating to taking of clams and mussels not
impliedly repealed by enactment of 29.174 relating to taking
of fish and game generally 423

CONSTITUTION

County government—Adoption of constitutional amendment
proposed by joint resolution No. 69 of 1943 legislative ses
sion would not effect any change in existing laws relating to
county government in Milwaukee county without further
action by the legislature 146

CONSTITUTIONAL LAW

Forfeitures—Proposed statute providing (1) insui'ance com
missioner shall have power to impose forfeiture against per
son violating insurance law or order of the commissioner in
an amount fixed by him within upper and lower limit fixed
by legislature, (2) no forfeiture could be imposed by him
except on written order stating his findings of fact made
after hearing held on not less than 10 days' written notice
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to person charged with violation, (3) said foiTeiture may be
recovered by the attorney general, would be constitutional-- 459

Housing for veterans—Sec. 66.91 (3) does not authorize de
partment of veterans affairs to aid local housing authorities
by furnishing or paying for blueprints or specifications for
specific buildings to be erected in the locality. Board of_ vet
erans affairs may furnish information of general educational
nature relative to such building programs 394

COOPERATIVE ASSOCIATIONS

Merger—Non-stock cooperative associations organized under
the laws of this state may merge under 181.07 (1) 230

CORPORATIONS

See also Bziildinr/ and Loan Associations; Cooperative Associa
tions; Credit Unions.

Credit union, membership in—A credit union or other corpora
tion cannot become a member of another credit union 442

Increase of capital stock—A by-law held invalid as depriving
stock holders of pre-emptive rights 340

Preferred stock—Sec. 182.13 does not permit issuance of re
maining shares of prefen'ed stock authorized but not yet
issued to be same as that already issued except for dividend
rate. Sec. 182.13 (4) does not permit corporation to provide
for an issue of second preferred stock differing from first
issue in dividend rate only 251

Real estate, transfer of—Provisions of 180.11 (2) do not apply
where state bank conveys real estate acquired by it in satis
faction of a debt because of specific provisions in 221.14 and
221.04 402

Cosmetic art, school of. See Public Health.

COUNTIES

Abstractor—Notes, memorandums and copies of abstracts made
by county abstractor or staff of county abstract department
in performing functions under 59.58 are county property,
and retiring abstractor is not entitled to take them as his
property 476

Appropriations and expenditures—Board not authorized to pro
vide per diem and expenses of town, city and village clerks
attending meetings called by county clerk to instruct them in
their duties and discuss local problems 386

Board chairman—^Under 59.05 (1) board chainnan is not re
quired to countersign county orders unless required by county
ordinance to do so 275

Board member—Member of county board or county board com
mittee may collect per diem for his services as provided in
59.03 (2) (f) and 59.06 (2) and on same day collect a per
diem as farm drainage board member at rate prescribed in
88.04 (10) 169

Board member—Offices of board member and member of school
board are compatible 371

Budget committee—Sec. 65.90 does not prescribe procedure for
setting up proposed budget by county board budget commit
tee, and in reporting recommended budget to county board
committee is not obliged to include rejected as well as recom
mended items unless specifically so directed by the county
board 405

Clerk—Whei'e county clerk dies during term of office there is a
vacancy pursuant to 17.03 (1) to be filled by county board
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under 17.21 (3). Where county clerk-elect dies prior to tak
ing office county board may fill vacancy in same manner after
commencement of the term 447

Contracts—Sec. 59.07 (4) (c) does not require that an FM radio
which will cost in excess of $1,000 be purchased by county
through competitive bidding in the manner therein provided 88

Dogs; claim for damages—County board may allow claim for
damages filed under 174.11 even though assessor's record
does not contain the assessed valuation of the injured ani
mals or any similar animals 416

Drainage district assessments—Tax deed taken .on general tax
certificate does not cut off lien of drainage district certifi
cates. Owners in district who have paid additional assess
ments because other owners have defaulted are subrogated
to the rights of creditors and bondholders under 89.37 (4) (d) 335

Forest crop lands—County has no authority to appropriate
funds to townships to make up a deficit resulting from the
sale of county forest crop lands 226

Government—Adoption of constitutional amendment proposed
by joint resolution No. 69 of 1943 legislative session would
not effect any change in existing laws relating to county gov
ernment in Milwaukee county without further action by the
legislature 7-- 146

Highway commissioner—Commissioner appointed pursuant to
17.22 (2) (b) will hold office until first Monday of January
after his appointment and thereafter until successor
appointed and qualified. Where regular county board meeting
is adjourned to future date, vacancy occurring between
adjournment and adjourned meeting may be filled at the
latter 458

Highways—Sec. 83.03 (1) authorizes county to aid in improve
ment of city street regardless of whether it is a county trunk
highway 471

Highways; acquisition of lands—State highway commission
may order counties to convey to state lands acquired for
highway purposes under 84.09 (3), Stats. 1943 and 1945, and
83.08, Stats. 1935. Such lands may be sold by state under
84.09 (5). Conveyance should be by quitclaim deed. Convey
ance by county to state must be made in name of county and
executed by coxmty clerk and county highway committee.
County acquiring land for highway purposes by unrestricted
warranty deed acquires title in fee simple 468

Highways," defective—Sec. 81.15 applies only to public high
ways and not to park driveways or forest trails 410

Housing for veterans—Sec. 66.91 (1) gives county board power
to enact resolution making county owned buildings available
for housing veterans attending certain schools in the county.
Power to provide housing includes power to furnish kitchen
facilities, but not to enter on project whereby county would
supply meals or food to veterans to whom it furnishes
housing 432

Insane—^Sec. 49.08, Stats. 1945, does not authorize a county to
make a claim against the estate of an incompetent for ,the
expenses referred to in 51.07 320

Insurance—Under 59.07 (23) county board may provide insur
ance for only one county owned motor vehicle and need not
carry insurance for all county owned vehicles 265

Investigator—County boai-d cannot create office of investigator
with powers of deputy sheriff although it may make provi-
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sion for hiring additional deputy sheriff for investigational
work 474

Memorials—County board may not make an appropriation of
money to an American Legion post for the construction of
memorials commemorating military personnel 427

Municipal retirement fund—An elected county official included
within the fund at his own request in conformity with 66.90
(3) (e) 3 cannot later withdraw therefrom. Except as pro
vided in 66.90 (9) (a) and (b) he is obliged to retire at 65.
Because of 66.90 (6) (a) 3, salary over $250 per month must
be disregarded in determining "25 per cent of the final rate
of earnings" under 66.90 (9) (a). Such county official may be
continued in service beyond the age of 65 by the county boai'd
or its agent in accordance with 66.90 (9) (I3) 21

Old-age assistance—County institution leased to private indi
vidual under an agreement whereby he is to receive into the
institution and care for those who would otherwise be cared
for as county charges, is a public institution within the
meaning of 49.23 (1) 110

Old-age assistance—Under sees. 49.25 and 49.26, Stats. 1943,
only counties which have filed a clainv in the estate or a lien
in the county where the real estate of the old-age recipient
is found, may share in the recovery 41

Police radio—County board does not have authority to provide
police radio for a state conservation warden 259

Poor relief—County board must adopt resolution after effec
tive date of ch. 585, Laws 1945, in order to participate in
state reimbursement as provided in 49.03 (1) (c) 36

Poor relief—State department of public welfare may question
items set up by a county for current expenses in bad faith 141

Poor relief—The statute does not contemplate that special
funds, such as highway funds accruing from state collected
gas and motor vehicle taxes are to be diverted from highway
purposes and expended on public assistance, or that any
other county moneys reasonably required for other current
expenses must be diverted from the pui'poses specified in the
county budget, or be completely depleted as a condition prece
dent to qualifying for aid under 49.39 141

Poor relief—Under 49.39 public welfare department must be
satisfied of inability of county to provide money for public
assistance before approving state aid, and the department's
discretion is to be reasonably exercised in the light of the
over-all financial standing of the county 141

Public welfare director—Director of county department which
was created pursuant to 49.51 and administers aids in accord
ance with 49.50 and rules adopted thereunder by state public
welfare department, may be dismissed only by county agency
charged with administration of such aids. Dismissal must be
for cause and unless cause is conviction of a felony, director
may appeal to state bureau of personnel for a hearing 379

Referendum—County board may not, prior to adoption of reso
lution, submit question whether county should establish and
operate airport to voters by referendum for determination of
the question or simply for expression of public opinion.
Board may adopt resolution making the taking effect thereof
contingent on results of referendum, but at present time has
no power to hold such referendum and incur expense therefor 240

Salaries of elective officials—Resolution of county board putting
office of district attorney on full time basis and fixing com.-



500 Opinions op the Attorney General

COUNTIES—(Continued) Page
pensation for next 2 years, adopted after earliest date for
filing nomination papers contrary to 59.15 (1) (a) is void 121

Superintendent of schools—County board has authority to raise
salary of superintendent during his term of office pursuant
to 59.15 (1) (c) for duration of war and 6 months thereafter 259

Supervising teachei*—Refusal to renew a contract with a super
vising teacher is not a discharge within meaning of sec.
39.14 (5) 161

Taxation—County board may not by ordinance provide for sale
of tax deeded lands to veterans under 75.35 at a price less
than the amount for which such lands may be sold to others 40

Taxation—Sec. 21.80 provides relief from interest and penalties
on real estate taxes only when military service has materially
and adversely affected veteran's ability to pay such taxes.
County board has no power to waive interest and penalties
of all veterans 98

Taxation—Settlement of delinquent taxes against a particular
piece of property for the years 1937 through 1944 by waiver
of all interest thereon and acceptance of merely the face
amount of unpaid taxes is invalid 103

Taxation; surpluses—Wisconsin counties have no authority to
tax for purpose of accumulating surpluses othei'wise than as
provided in 59.08 (53), Stats. 1945. Surpluses remaining in
county treasury at end of year must be applied toward re
duction of ensuing tax levy, except as to funds provided pur
suant to 59.08 (53). Property tax levied for any year must
be in substantially same amount as that shown in budget to
be required to meet proposed expenditures. It is not within
county's power to include in budget an appropriation to cre
ate a surplus by the device of loose or false designation of
purposes 345

Tax deed; old-age assistance lien—Old-age assistance liens are
cut off by tax deeds taken by county. County taking tax deed
to premises on which it has such lien must account for sur
plus over taxes to the United States and state under 49.25 429

Tuberculosis sanatoria—Under 50.095 state board of health
has power only to make recommendations as to standards of
care and treatment and may not withhold state aid if ade
quate standards not provided. Under 50.06 (8) board may
withhold state aid and prohibit use of sanatorium building
if it finds a defect in the matter of safety, sanitation, ade-
Suacy or fitness. Board's rule-making power under 140.05 (3)
oes not extend to establishing minimum standards of per

sonnel and facilities. It may prescribe minimum standards
but is without power to enforce them 29

Veterans' service commissioner—Offices of county veterans'
service commissioner and member of county board are incom
patible under 59.03 (3). Offices of said commissioner and
county veterans' service officer are incompatible by reason of
sec. 45.13, latter office being subordinate to former 148

Veterans' service officer—Is eligible to come within a county
civil service system as defined by sec. 59.074 69

Zoning power—Board may not designate town clerks as officers
or agencies through which building pennits should be se
cured. Cannot designate town chairmen as such agencies ex
cept through their appointment on a county board committee
created pursuant to 59.06 137
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COUNTY JUDGE

Deer damage claim—Authority of circuit judge under 29.596
(2) (b) to try deer damage claims may not be exercised by
judge of a county court having circuit court jurisdiction 1

Preliminary examination—Ch. 91, Laws 1917, deprives county
judge of Richland county of jurisdiction to hold preliminary
hearings in criminal and bastardy cases. He cannot hold such
examinations as court commissioner 289

COURTS

See also Justice Court.

Adoption—Court cannot proceed with an adoption where the
mother of the child has withdrawn her previously given
written consent — 155

Deer damage claim—Authority of circuit judge under 29.596
(2) (b) to try deer damage claims may not be exei'cised by
judge of a county court having circuit court jurisdiction 1

CREDIT UNIONS

Dissolution—Certain questions answered concerning sec. 186.18 64
Insurance—Credit union organized under ch. 186 does not have
power to act as agent for insurer for purpose of writing
automobile casualty insurance whether for members or others 105

Membership—A credit union or other corporation cannot be
come a member of another credit union 442

CRIMINAL LAW

Accessory—Sec. 168.11 (1) would probably not cover act of
delivering kerosene from unobjectionable container into one
which did not conform to the law. Such act might be prose
cuted criminally as aiding and abetting the offense of the
receiver under sec. 168.11 (1) 63

Chattel mortgaged px'operty; removal from state—Removal
from state without mortgagee's previous written consent of
personal propei-ty mortgaged to department of veterans
affairs violates 343.69 (b) and is illegal. Department has
power to give such consent when deemed advisable. Rule is
same in removing pledged personal property from one county
to another within state 364

Disorderly conduct—Sec. 343.463 is applicable only to the
places therein mentioned and does not prohibit disorderly
conduct, etc., committed in other places 326

Dairy and food law violation—Where farmer living in one
county sells milk to purchaser in another, the milk being
hauled by agent or employe of purchaser subject to inspec
tion and rejection at factory, title passes at factory. If the
milk is insanitary, prosecution under 97.37 may be brought
in county of defendant's residence for possession with intent
to sell, or in county where pur-chaser receives and inspects
the milk for selling or offering for sale 337

Insane veteran—Sec. 45.30 does not apply to veterans com
mitted to central state hospital or other hospital designated
by public welfare department under 357.11 and 357.13 322

Judgment—Sec. 302.27 does not apply to criminal trials in jus
tice courts. Justice ought to pronounce judgment immedi
ately after cause submitted under 360.10 and 360.21, but
may, for cause and in exercise of discretion, postpone sen
tence to fixed future time, not unreasonably distant 430
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Pi-eliminary examination—Ch. 91, Laws 1917, deprives county
judge of Richland county of jurisdiction to hold preliminary
hearings in criminal and bastardy cases. He cannot hold such
examinations as a court commissioner 289

DAIRY, FOOD AND DRUGS

Insanitary milk, sale of—Where farmer living in one county
sells milk to purchaser in another, the milk being hauled by
agent or employe of purchaser subject to inspection and re
jection at factory, title passes at factory. If the milk is in
sanitary, prosecution under 97.37 may be brought in county
of defendant's residence for possession with intent to sell, or
in county where purchaser receives and inspects the milk for
selling or offering for sale 337

Dams. See Public Service Commission.

DISTRICT ATTORNEY

Compensation—Resolution of county board putting office of dis
trict attorney on full time basis and fixing compensation for
next 2 years, adopted after earliest date for filing nomina
tion papers contrary to 59.15 (1) (a) is void 121

Duties—Has a duty under 59.47 (1) to commence and prose
cute a forfeiture action under 93.21 (3) at the request of an
agent of the state department of agriculture, if he has suffi
cient evidence to establish a violation 282

DOGS

Claims for damages—County board may allow claim for dam
ages filed under 174.11 even though assessor's record does
not contain the assessed valuation of the injured animals or
any similar animals 416

DRAINAGE DISTRICTS

Tax sale; delinquent assessments—Tax deed taken on general
tax certificate does not cut off lien of drainage district cer
tificates. Owners in district who have paid additional assess
ments because other owners have defaulted are subrogated
to the rights of creditors and bondholders under 89.37(4) (d) 335

ELECTIONS

Ballots—Sec. 6.23 (17) (a) is directory and not mandatory; if
ballot paper of one tint is not available, another tint may be
substituted 334

Local option—Elections under 66.05 (10) (d) 3 and 176.38 may
be held on second Tuesday in April regardless of whether
town officials are to be elected under 60.19 in the same year 81

Primary nomination papers—A person who has the personal
qualifications to vote may sign nomination papers even
though he is not registered 82

Recount—Under the provisions of 6.66 each of the opposing
candidates is entitled to only one complete recount 342

Embalmers. See Funeral Directors and Embalmers.
Employment offices. See Industrial Commission.
Engineers. See Architects and Engineers.
Fair employment practices act. See Industrial Commission.

FISH AND GAME

Clams and mussels—Sec. 29.38 relating to taking of clams and
mussels not impliedly repealed by enactment of 29.174 relat
ing to taking of fish and game generally 423
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Confiscation—Money from sale of wild animals, their carcasses

or parts thereof confiscated for violation of fish and game
laws is not proceeds of property accrued to state by for
feiture within meaning of art. X, sec. 2, Wis. Const. Money
from sale of property other than wild animals, their car
casses or parts thereof so confiscated constitutes proceeds of
property accrued to state by forfeiture and clear pi'oceeds
thereof must be paid into school fund 193

Deer damage claim—Authority of circuit judge under 29.596
(2) (b) to try deer damage claims may not be exercised by
judge of a county court having circuit court jurisdiction 1

Fur dealers—Sec. 29.134 (1) (g) relating to itinerant fur
buyers is applicable to purchase of raw furs of wild animals
from trappei'S, fur buyers, or fur dealers in retail lots for
resale, but does not apply to purchaser of furs domestically
raised and does not involve improper interference with inter
state commerce. Fur association or other agency conducting
auction sale of furs as agent for others is not subject to
licensing provisions of 29.134 53

■ Forest crop lands. See Taxation.

FORFEITURES

Insurance law violation—Proposed statute providing (1) insur
ance commissioner shall have power to impose forfeiture
against person violating insurance law or ordei'" of the com
missioner in an amount fixed by him within upper and lower
limit fixed by legislature, (2) no forfeiture could be imposed
by him except on written order stating his findings of fact
made after hearing held on not less than 10 days' written
notice to person charged with violation, (3) said forfeiture
may be i-ecovered by the attorney general, would be constitu
tional 459

FUNERAL DIRECTORS AND EMBALMERS

Apprentice training—State board of health, not industrial com
mission, is proper agency to coopei'ate with veterans admin
istration with reference to apprentice training of veterans in
the field of funeral directing and embalming 13

Prohibited practices—Licensed funeral director and embalmer
who acts as secretary of cemetery association for fixed salary
not dependent upon the sale of lots and who takes no part in
the sale of lots except the ministerial duty of receiving and
depositing money paid therefor and makmg out, signing and
mailing deeds, does not thereby violate 156.12 (6) 186

Fur dealers. See Fish and Game.

GOVERNOR

Federal aid—Governor might under 101.34 accept provisions of
congressional act making federal funds available for opera
tion of employment offices and authorize the industrial com
mission to operate employment offices under such conditions— 135

GRAND ARMY HOME FOR VETERANS

Admittance—Under existing statutes a mother of World War
II veteran is not entitled to admission to the Grand Army
Home at King, Wisconsin 16
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HEALTH, STATE BOARD OF
Funeral directors; apprentice training—State board of health,

not industrial commission, is proper agency to cooperate with
veterans administration with reference to apprentice train
ing of veterans in the field of funeral directing and em
balming 13

Summer camps—Powers under 140.05 (1) and (3) and 143.02
(4) sufficiently broad to authorize promulgation of reason
able minimum sanitary standards for summer camps if such
regulations reasonably necessary as health measures or for
suppression of communicable diseases, provided such rules
are in aid of or supplemental to legislative standards 247

Tuberculosis sanatoria—Under 50.095 board has power only to
make recommendations as to standards of care and treatment
and may not withhold state aid if adequate standards not
provided. Under 50.06 (8) board may withhold state aid and
prohibit use of sanatorium building if it finds a defect in the
matter of safety, sanitation, adequacy or fitness. Board's
rule-making power under 140.05 (3) does not extend to estab
lishing minimum standards of personnel and facilities. It
may prescribe minimum standards but is without power to
enforce them 29

HIGHWAY COMMISSION

Acquisition of lands—Commission may o^-der counties to convey
to state lands acquired for highway purposes under 84.09
(3), Stats. 1943 and 1945, and 83.08, Stats. 1935. Such lands
may be sold by state under 84.09 (5). Conveyance should be
by quitclaim deed. Conveyance by county to state must be
made in name of county and executed by county clerk and
county highway committee. County acquiring land for high
way purposes by unrestricted warranty deed acquires title in
fee simple 468

Flood relief—Sec. 86.24 does not authorize payment of flood
damage to municipalities occurring since June 30, 1945 232

HIGHWAYS AND BRIDGES

Acquisition of lands—State highway commission may oi'der
counties to convey to state lands acquired for highway pur
poses under 84.09 (3), Stats. 1943 and 1945, and 83.08, Stats.
1935. Such lands may be sold by state under 84.09 (5). Con
veyance should be by quitclaim deed. Conveyance by county
to state must be made in name of county and executed by
county clerk and county highway committee. County acquir
ing land for highway purposes by unrestricted warranty deed
acquires title in fee simple 468

County aid—Sec. 83.03 (1) authorizes county to aid in improve
ment of city street regardless of whether it is a county trunk
highway 471

Defective; damages—Sec. 81.15 applies only to public highways
and not to park driveways or forest trails 410

HISTORICAL SOCIETY

Board of curators—Sec. 348.28, the malfeasance statute, is
applicable to members of the board and said board may not
make a contract with one of its own members for printing
society publications 368
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INCOMPETENTS

Tax deed—A tax deed may be issued under sec. 75.03 on the
lands of one adjudged incompetent 134

INDUSTRIAL COMMISSION

Apprentices; veterans; federal aid—Under 101.34 (1) gover
nor may designate commission as agency to represent state
in accepting provisions of federal law for furnishing train
ing for veterans, and commission may be authorized to make
necessary contracts with the veterans administration. Moneys
received for administering federal training program must be
deposited in general fund pursuant to 14.68. Such money has
not been reappropriated to the industrial commission 465

Apprentices; veterans—State board of health, not industrial
commission, is proper agency to cooperate with veterans
administration with reference to apprentice training of vet
erans in the field of funeral directing and embalming 13

Employment offices—The governor might under 101.34 accept
provisions of congressional act making federal funds avail
able for operation of employment offices and authorize indus
trial commission to operate employment offices under such
conditions 135

Fair employment practices act—Commission does not have
power to designate members of advisory committee appointed
under 111.34 to act as its agents in administering provisions
of sees. 111.31 to 111.37, inclusive. Does not have power to
designate a tripartite panel of such members to investigate
complaints under sees. 111.31 to 111.37, inclusive 49

INEBRIATES

Commitment—Repeal of sec. 49.07, Stats. 1943, did not deprive
county court of power to commit inebriates and drug addicts
under 51.26 (6). The repealed statute which was adopted by
reference in 51.26 (6) must be referred to to determine the
meaning of "inebriate" ' and "drug addict" as used in
51.26 (6) 235

Parole—Inebriates and drug addicts committed to a county
asylum pursuant to 51.26 (6) may be released on leave of
absence pursuant to 51.13 (2) 355

Re-examination—Under 51.11 court may re-examine mental
condition of person committed as insane, but has no authority
to re-examine in case of person committed as inebriate or
drug addict under 51.26 (6) 412

INSANE

Records of patients—Under 325.21 records of patients at state
mental hospital may not be divulged to anyone without con
sent of the patient, or if under disability his guardian, or if
a minor his parent 116

Recovery of expenses by county—Sec. 49.08, Stats. 1945, does
not authorize a county to make a claim against the estate of
an incompetent for the expenses referred to in 51.07 320

Re-examination—Under 51.11 court may re-examine mental
condition of person committed as insane, but has no author
ity to re-examine in case of person committed as inebriate
or drug addict under 51.26 (6) 412

Veteran—Sec. 45.30 does not apply to veterans committed to
central state hospital or other hospital designated by public
welfare department under 357.11 and 357.13 322
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INSTITUTE OF TECHNOLOGY

Tuition—Institute board of regents is not prohibited by 41.30
or otherwise from accepting nonresident tuition from vet
erans administration on behalf of resident veterans under
conditions similar to those discussed in XXXIV OAG 318— 185

INSURANCE

Automobile liability—•"Automobile liability policy" as used in
85.09 (5) (b) 1 and 2 means any policy vmich may lawfully
be written and issued in Wisconsin. It may contain "policy
defenses" and it does not mean a policy of "absolute cov
erage" 210

Automobile liability—Self-insurers under 85.09 (34) (b) not
required to establish insurance reserve. Commissioner of
motor vehicle department acting in good faith and honest
exercise of judgment not liable for damages for erroneous
issuance of certificate of self-insurance 374

Counties—Under 59.07 (23) county board may provide insur
ance for only one county owned motor vehicle and need not
carry insurance for all county owned vehicles 265

Credit unions—Do not have power to act as agent for an in
surer for purpose of writing automobile casualty insurance
whether for members or others 105

Forfeitures; insurance law violation—Proposed statute provid
ing (1) commissioner shall have power to impose forfeituie
against person violating insurance law or order of the com
missioner in an amount fixed by him within upper and lower
limit fixed by legislature, (2) no forfeiture could be imposed
by him except on written order stating his findings of fact
made after hearing held on not less than 10 days' written
notice to person charged with violation, (3) said forfeiture
may be recovered by the attorney general, would be consti
tutional 459

Securities, deposit of—Securities deposited with state treasurer
in his official capacity as provided in 209.01 are held by him
in trust 117

Secuiuties, deposit by foreign company—State treasurer should
release securities deposited in lieu of surety bond and held
by him in trust for Wisconsin policyholders of Texas com
pany when such deposit required by, and release approved
by, commissioner of insurance in administration of 76.35 387

INTERSTATE COMMERCE
Fur buyer's license—Sec. 29.134 as it relates to itinerant fur
buyers does not involve an improper interference with inter
state commerce 53

INTOXICATING LIQUORS
Closing hours—It is doubtful that 66.05 (10) (hm) prohibits
owner or bartender from remaining in tavern after hours to
clean, check receipts, and do other work 228

Licenses—Newly created village may issue as many licenses as
are permitted under the limitations of 176.05 (21) (a), but
the town out of which such village is created may continue
to issue number in effect in August 1939 unless its population
at last federal census permits issuance of a greater number 360

Licenses—Provision of 176.41 forfeiting license upon conviction
of second offense applies only whei'e first conviction was for
offense for which no specific penalty provided. Hence, second
conviction under 176.30 (1) does not result in forfeiture 375
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Licenses—Sec. 176.05 (3a) requires only that federal special
tax stamp be obtained before a license can be issued. It does
not require that such stamp be obtained before the applica
tion for license is filed 39

Licenses—XXIX OAG 48 is disapproved to the extent that it
holds a second conviction under 176.41 need not occur in the
same license year as the first in order to effect automatic
revocation of license 96

Licenses—Under 176.05 (21) (a), village incorporated out of
the entire territory formerly comprising a town is limited to
one Class "B ' license for each 500 inhabitants or fraction
thereof 263

Licenses—When territory is annexed to a city it will be author
ized to issue only the number of liquor licenses permitted
under 176.05 (21) and is not authorized to include the num
ber of licenses pi-eviously issued to the territory annexed.
The word "inhabitants" as used in 176.05 (21) means popu
lation and is to be ascertained from the last federal census in
accordance with 370.01 (27) 286

License fees—"Smaller fee" as used in 176.05 (4) means smaller
than minimum established by municipal governing body for
given class, provided minimum is higher than statutory min
imum. Statutory minimum of ?50 prevails in any event 206

Local option—Elections under 66.05 (10) (d) 3 and 176.38 may
be held on second Tuesday in April regardless of whether
town officials are to be elected under 60.19 in the same year— 81

Minors—Under 176.32 (1) minor wife may not be permitted to
remain on tavern premises accompanied only by her husband 228

Minors—Word "guardian" as used in 176.32 is not restricted
to guardians appointed by a court. However, it is limited to
persons standing loco parentis and does not include casual
relationships formed for a limited purpose such as visiting
taverns 113

Tavern—A grocery store in which fermented malt bevei*ages
are sold pursuant to a Class "A" retailer's fermented malt
beverage license, is not a "tavern" 234

Itinerant merchant trucker. See Peddlers.

JUSTICE COURT AND JUSTICE OF PEACE

Driver's license—Neither sees. 360.26, 360.27, nor XXVI OAG
600 construing said sections, relieve justices of the peace
from the duty to comply with 85.08 (24) (a) and (b). Com
pliance is mandatory, punishable as misdemeanor for viola
tion and enforceable by mandamus proceedings. Bail or
appearance money forfeiture equivalent to "conviction" under
said statute 180

Judgment in criminal trial—Sec. 302.27 does not apply to crim
inal trials in justice courts. Justice ought to pronounce judg
ment immediately after cause submitted under 360.10 and
360.21, but may, for cause and in exercise of discretion, post
pone sentence to fixed future time, not unreasonably distant 430

Service of process—Sec. 85.05 (3) does not authorize seiwice of
justice court summons in county other than that in which it
is issued 408

Law of the road. See Automobiles and Motor Vehicles.
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LEGAL SETTLEMENT

Married woman—Under 49.10 (1) and (6) minor female resi
dent who marries nonresident loses her legal settlement in
Wisconsin even though she continues to reside in Wisconsin.
If she has resided in the state less than one year after mar
riage, she may be treated as state dependent under 49.04 294

Poor relief—A grant of $3.95 as i-elief may or may not prevent
a person from obtaining legal settlement in the town where
the relief is granted, depending upon the circumstances 10

Tuberculosis patient—Fact that minor child receives free care
in tuberculosis sanatorium under 50.03 (2a) and (2b) and
50.07 (2a) does not prevent his parent from gaining or los
ing legal settlement under 49.10 (4). But the child is being
supported "as a public charge" and therefore his settlement
status cannot change so long as he is in the institution. Upon
his discharge he acquires the settlement of his parent, if any,
under 49.10 (2) 222

LICENSES AND PERMITS

Barbers—Sec. 158.03 relating to barbering colleges does not
require instructor to have master barber's license, but if he
engages in barbering and charges compensation he must have
one of the licenses specified under 158.04 (1) and the place
of business constitutes a barber shop which must be under
supervision of registered master barber 85

Drivers—Federal soldiers' and sailors' civil relief act of 1940
does not apply to suspension of drivers' licenses and auto
mobile registrations under 85.09 221

Drivers—It is the duty of commissioner of motor vehicle de
partment to suspend license and registration under 85.09 (5)
(a) within 60 days after report of accident. If he is pre
vented from suspending, fails or neglects to suspend within
the 60-day period, his duty continues after the lapse of 60
days until fulfilled 210

Drivers—License of person convicted of operating road grader
under influence of intoxicating liquor in violation of city
ordinance enacted in conformity to state statute subject to
mandatory revocation under 85.08 (25) (b) 173

Drivers—Neither sees. 360.26, 360.27 nor XXVI OAG 600 con
struing said sections, relieve justices of the peace from duty
to comply with 85.08 (24) (a) and (b). Compliance is manda
tory, punishable as misdemeanor for violation and enforce
able by mandamus proceedings. Bail or appearance money
forfeiture equivalent to "conviction" under said statute 180

Fur dealers—Sec. 29.134 (1) (g) relating to itinerant fur
buyers is applicable to purchaser of raw furs of wild ani
mals from trappers, fur buyers, or fur dealers in retail lots
for resale, but does not apply to purchaser of furs domesti
cally raised and does not involve improper interference with
interstate commerce. Fur association or other agency con
ducting auction sale of furs as agent for others is not subject
to licensing provisions of 29.134 53

Itinerant merchant truckers—Truckers acting on prior oi-dei's,
purchasing, transporting, and reselling produce to retailers
and others, whose net loads at any time exceed 3,000 pounds,
are subject to license under 110.10 372

Liquor—Newly created village may issue as many licenses as
are permitted under the limitations of 176.05 (21) (a), but
the town out of which such village is created may continue
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to issue number in effect in August 1939 unless its popula
tion at last federal census permits issuance of a greater
number 360

Liquor—Provision of 176.41 forfeiting license upon conviction
of second offense applies only where first conviction was for
offense for which no specific penalty provided. Hence, second
conviction under 176.30 (1) does not result in forfeiture 375

Liquor—Sec. 176.05 (3a) requires only that federal special tax
stamp be obtained before a license can be issued. It does not
require that such stamp be obtained before the application
for license is filed 39

Liquor—^"Smaller fee" as used in 176.05 (4) means smaller
than minimum established by municipal governing body for
given class, provided minimum is higher than statutory min
imum. Statutory minimum of $50 prevails in any event 206

Liquor—XXIX OAG 48 is disapproved to the extent that it
holds a second conviction under 176.41 need not occur in the
same license year as the first in order to effect automatic
revocation of license 96

Liquor—Under 176.05 (21) (a), village incorporated out of the
entire territory formerly comprising a town is limited to one
Class "B" license for each 500 inhabitants or fraction thereof 263

Liquor—When territory is annexed to city it will be authorized
to issue only the number of liquor licenses permitted under
176.05 (21) and is not authorized to include the number of
licenses previously issued to the territory annexed. The word
"inhabitants" as used in 176.05 (21) means population and
is to be ascertained from the last federal census in accord
ance with 370.01 (27) 286

Motor vehicle dealers—Dealers in power cycles as defined in
85.015 need not be licensed under ch. 218. Three-wheeled
vehicles are motor cycles under the definition in 85.01 (la)
and dealers in such cycles must be licensed under ch. 218 472

Nurses—Sec. 149.08 providing for temporary nursing permits
"for the duration of the war and 6 months following the ces
sation of hostilities" is ambiguous as to time and is to be con
strued in favor of the longer of the two periods of time
specified in view of the fact that the statute is penal in its
application 44

Peddlers—Farmer who sells produce raised by himself not sub
ject to licensing requirements of ch. 129 315

Peddlers—Operator of lunch wagon in trailer attached to auto
mobile who ti-avels from place to place is not a peddler under
129.01 and 129.02, and not a transient merchant under 129.05
if he confines himself to operation of a restaurant business 276

Peddlers—Persons making business of following fairs and
carnivals, selling the following, held subject to license under
ch. 129: Proprietors of candy, novelty, jewelry, fruit, peanut
and soft drink stands. Proprietor of popcorn stand not sub
ject to license where popcorn processed by him and no other
"merchandise" sold 315

Peddlers and truckers—Truckers acting on prior orders, pur
chasing, transporting, and reselling produce to retailers and
others Avhose net loads never exceed 3,000 pounds are not
peddlers or truckers under 129.01 372

Taxicab drivers—Municipality may require license if operating
in its stx-eets continually for more than 5 days, even though
licensed by another municipality and the days are not in suc
cession 349
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liens

Public works; ax'chitects and engineers—Sec. 289.16 does not
require that contracts for professional sen'ices of architects
and engineers be accompanied by a surety bond 357

LOANS

Bank; limit on size—Sec. 221.29 (3) construed to mean that
discounting of bills of exchange and commercial paper shall
not be considered as money borrowed by the person negotiat
ing same. The amount of such paper must, however, be in
cluded in determining whether liability of the person pri
marily liable thereon exceeds limit permitted by 221.29<. 256

Intei'est and chai-ges—That portion of 115.07 (3) which per
mits a charge in fulLfor examinations, etc. imposes a maxi
mum limit on the amount of such charges. The maximum
may not be charged in every case irrespective of the expense
incurred in making the loan. The words "original sum actu
ally loaned" mean money actually advanced to the borrower
excluding interest and sei-vice charges. Interest must be com
puted on such money actually advanced 302

MARRIAGE

Certificate—Certificate of marriage of Wisconsin resident
married outside United States is eligible for filing under
245.24 (4) 313

Certificate—Under 245.25 marriage certificate must be accepted
for filing even though such certificate and the marriage
license are irregular 299

Mechanics' liens. See Liens.

MEDICAL EXAMINERS, STATE BOARD OF
Destruction of records—Board is not required to preserve ex
amination papers indefinitely. These do not constitute public
records under 18.01 (1) or 327.18, and together with routine
correspondence may in discretion of the board be destroyed
after lapse of a reasonable time, but no official records may
be destroyed without legislative permission and this applies
to such correspondence as may partake of the nature of an
official record 279

MINORS

Birth certificate; change of name—Mother of minor children
may not make affidavit under 69.335 for changing of surname
on birth record. Affidavit may be made by minor old enough
to understand the facts and obligation of an oath 311

Intoxicating liquors—Under 176.32 (1) a minor wife may not
be permitted to remain on tavern premises accompanied only
by her husband 228

Intoxicating liquors—Word "guardian" as used in 176.32 is not
restricted to guardians appointed by a court. However, it is
limited to persons standing in loco parentis and does not in
clude casual relationships formed for a limited purpose such
as visiting taverns 113

MOTOR CARRIERS

Taxation—Transportation by private motor carriers of raw
materials to be used for manufacture of farm machinery held
not to be entitled to exemption from weight tax as provided
in 194.47 (5) (b). "Parts" of fann machinery held not to em
brace raw materials 32
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MOTOR VEHICLE DEPARTMENT
Accidents; insurance policy—Automobile liability policy" as

used in 85.09 (5) (b) 1 and 2 means any policy which may
lawfully be written and issued in Wisconsin. It may contain
"policy defenses" and it does not mean a policy of "absolute
coverage"

Accidents; private premises—Report of motor accident pursu
ant to 85.141 (6) (a) is required in case of all accidents on
premises open to the public whether privately or publicly
owned 277

Accidents; security required—Under 85.09 (9) commissioner
of motor vehicle department has discretion to detennine form
of "security" therein required 20O

Accidents; suspension of licenses—It is the duty of commis
sioner to suspend license and registration under 85.09 (5) (a)
within 60 days after report of accident. If he is prevented
from suspending, fails or neglects to suspend within the 60-
day period, his duty continues after the lapse of 60 days
until fulfilled 210

Accidents; suspension of licenses of veterans—Federal soldiers'
and sailors' civil relief act of 1940 does not apply to suspen
sion of drivers' licenses and automobile registrations under
85.09 221

Bank account—Moneys received by motor vehicle department
required to be deposited with state treasurer. Motor vehicle
department may not maintain bank account 132

Insurance—Self-insurers under 85.09 (34) (b) not required to
establish insurance reserve. Commissioner of department act
ing in good faith and honest exercise of judgment not liable
for damages for erroneous issuance of certificate of self-
insurance 274

License plates—Purchase of plates from state prison is gov
erned by 15.31 and 15.32 which requires same to be done upon
requisition to director of purchases. Expenditures of depart
ment for plates should be charged to appropriation for fiscal
year in which the fund is "encumbered" by the placing of a
valid order 244

Refund of registration fees—Duty imposed on state treasurer
by 14.68 (5) to make refunds of overpayments on account of
automobile license fees carries with it by implication all nec
essary and incidental clerical work and postage expense.
Such duty, however, may be performed by interested depart
ment head in the interest of efficiency under "interdepart
mental cooperation statute," sec. 14.65 130.-

Refund of registration fees—Where automobile owned by, and
registered in names of, joint tenants, and registration cer-
tificate and license plates are revoked because one joint
tenant is convicted of driving while under the influence of j
intoxicating liquor, no refund can be made to other joint
tenant of any amount and no credit can be allowed such joint
tenant if he hereafter individually makes application for
registration. No statutes authorizing refunds apply to fore
going situation 124

Service of process—Sec. 85.05 (3) does not authorize service
of justice court summons in county other than that in which
it is issued 408

Motor vehicles. See Automobiles and Motor Vehicles.
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MUNICIPALITIES

Housing for veterans—Sec. 66.91 {3) does not authorize de
partment of veterans affairs to aid local housing authorities
by furnishing or paying for blueprints or specifications for
specific buildings to be erected in the locality. Board of vet
erans affairs may furnish information of general educational
nature relative to such building programs 394

Public deposits—Funds of Milwaukee Mid-Summer Festival
Corporation not subject to ch. 34. Funds of housing author
ities created under sec. 66.40 are subject to ch. 34 58

Municipal retirement fund. See Pensions.

NAME

Change of—Mother of minor children may not make affidavit
under 69.335 for changing of surname on birth record. Affi
davit may be made by minor old enough to understand the
facts and obligation of an oath 311

Change of—Rule that individual may lawfully change name at
will without proceedings by merely adopting another name
is modified to the extent that certain classes of professional
persons licensed by statute are prohibited from changing
name without compliance with sec. 296.36 178

NEWSPAPERS

Legal notices—Newspaper suspending publication for 1 or 2
weeks to give employes vacation is eligible for publication of
legal notices upon resuming publication, if it meets other
requirements of 331.20 249

NORMAL SCHOOLS

Teachers—Teacher whose 3-year pi-obationary period under
37.31 (1) is interrupted by military service is to be restored
to the probationary status which he had at the time of leav
ing state service to enter military service 150

Tuition fees-—Under 37.11 (8) nonresident tuition not chai-ge-
able in case of Wisconsin woman who has married a soldier
formerly resident of another state but who while stationed
in Wisconsin and prior to the marriage furnished evidence
of an intention to locate permanently here and after mar
riage resided here with his vife. Under such circumstances
his subsequent removal to camps outside Wisconsin prior to
overseas service does not result in loss of his Wisconsin resi
dence or that of his wife who accompanied him until he was
sent overseas 3

NURSES

Permit—Sec. 149.08 providing for temporary nursing permits
"for the duration of the war and 6 months following the ces
sation of hostilities" is ambiguous as to time and is to be
construed in favor of the longer of the two periods of time
specifieH in view of the fact that the statute is penal in its
application 44

OIL INSPECTION

Containers—A container of gasoline of a capacity of more than
1 quart must be painted red pursuant to 168.11. A container
of kerosene may not be 321

Containers—Sec. 168.11 (1) would probably not cover act of
delivering kerosene from unobjectionable container into one
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which did not conform to the law. Such act might be prose
cuted criminally as aiding and abetting the offense of the
receiver under 168.11 (1) 63

Old-age assistance. See Poor Relief.
Paupers. See Poor Relief.

PEDDLERS

Carnival stands—Persons making business of following fairs
and carnivals selling the following merchandise, held subject
to licensing requii'ements of ch. 129: Proprietors of candy,
novelty, jewelry, fruit, peanut and soft drink stands. Pro
prietor of popcorn stand held not subject to such license re
quirements where popcorn is pi'ocessed by him and no other
"merchandise" sold 315

Fanners—Farmer who sells produce raised by himself not sub
ject to licensing requirements of ch. 129 315

Lunch wagon—One who operates a lunch wagon in trailer
attached to his automobile and travels from place to place is
not a peddler within the meaning of 129.01 and 129.02, nor
is he a transient merchant within the meaning of 129.05 in
sofar as he confines himself to the operation of a restaurant
business 276

Peddler defined—Persons who carry from place to place a vari
ety of items of non-perishable merchandise for sale at retail
and without advance orders are peddlers under 129.01 not-
\vithstanding a large proportion of their business is not
peddling 419

Wholesale produce—Truckers acting on prior orders, purchas
ing, transporting, and reselling produce to retailers and
others, whose net loads at any time exceed 3,000 pounds, are
subject to license under 110.10. Those whose net loads never
exceed 3,000 pounds are not peddlers or truckers under 129.01 372

PENSIONS

Building and loan associations—Questions answered concerning
establishment of pension programs by local building and loan
associations and supervision of said matters by banking
commission 70

Conservation warden—Money from sale of wild animals, their
carcasses or pai*ts thereof confiscated for violation of fish
and game laws is not proceeds of property accrued to state
by forfeiture within meaning of art. X, sec. 2, Wis. Const.
Money from sale of property other than vild animals, their
carcasses or parts thereof so confiscated constitutes proceeds
of property accimed to state by forfeitui-e and clear proceeds
thereof must be paid into school fund 193

Municipal retirement fund; police pension fund — Regular
policeman who contributed to Wisconsin municipal retirement
fund while seiwing as probationaiy policeman is not entitled
to separation benefit under 66.90 (15) because he is still in
the seiwice of the municipality. Contributions should be re
funded to him because he was a member of the police depart
ment and should have been included in the police pension
fund under 62.13 (9) and excluded from the Wisconsin
municipal retirement fund under 66.90 (3) (e) 2 8

Municipal retirement fund—An elected county official included
within the fund at his own request in conformity with 66.90
(3) (e) 3 cannot later withdraw therefrom. Except as pro
vided in 66.90 (9) (a) and (b) he is obliged to retire at 65.
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Because of 66.90 (6) (a) 3, salary over $250 per month must
be disregarded in determining "25 per cent of the final rate
of earnings" under 66.90 (9) (a). Such county oflicial may be
continued in service beyond the age of 65 by the county board
or its agent in accordance with 66.90 (9) (b)

State employes—Employe of adjutant general assigned to per
form seiwices in connection with national guard activity at
Camp Douglas is entitled to credit as state service for periods
during which he was paid from federal funds by federal
voucher

PERSONNEL, BUREAU OF
Hours of labor—Basic workweek is 5^2 7-hour days except in

institutions where 8-hour day is standard. Sec. 14.59 is lim
ited to state "offices" but not to capitol and state office build
ing. Bureau of personnel not responsible for fixing hours but
may adjust pay schedules. Overtime is to be compensated by
time off if possible. Under 14.59 all employes must observe
hours specified and it would not be proper to permit some to
work five 8-hour days and maintain skeleton staffs Saturday
mornings

Salary schedules—Recommendations which director must make
under 16.105(2) (d) should be based on schedules in effect at
the time. Recommendations for revision of schedules under
16.105 (3) need not be completed prior to organization of
joint finance committee at regular session of the legislature— 309

PHYSICIANS

Privileged communications—Under 325.21 records of patients
at state mental hospital may not be divulged to anyone with
out consent of the patient, or if under disability his guardian,
or if a minor his parent ^

PLATTING LANDS

Assessor's plat—Plats which subdivide land into lots, blocks
and streets for purposes of sale must comply with ch. 236;
may not be filed as assessors' plats under 70.27 437

Recording—Plat of land lying in a town is not entitled to re
cording under 236.06 (1) unless it has the approval of both
town board and state director of regional planning. Sec.
236.16 does not exempt from such provisions plats covering
lots of more than one and one-half acres each 296

POLICE

Pensions—Regular policeman who contributed to Wisconsin
municipal retirement fund while seiwing as probationary
policeman is not entitled to separation benefit under 66.90
(15) because he is still in the service of the municipality.
Contributions should be refunded to him because he was a
member of the police department and should have been in
cluded in the police pension fund under 62.13 (9) and ex
cluded from the Wisconsin municipal retirement fund under
66.90 (3) (e) 2 8

POOR RELIEF

County system—County board must adopt resolution after
effective date of ch. 585, Laws 1945, in order to participate
in state reimbursement as provided in 49.03 (1) (c) 36
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Legal settlement—A grant of $3.95 as relief may or may not

prevent a person from obtaining legal settlement in the town
where the relief is granted, depending upon the circumstances lU

Legal settlement—Under 49.10 (1) and (6) minor female resi
dent who marries nonresident loses her legal settlement in
Wisconsin even though she continues to reside in Wisconsin.
If she has resided in the state less than one year after mar-
riage, she may be treated as state dependent under 49.04--— ̂ 94

Medical aid—Under 49.03 (l)(c), 35 per cent of expense in
curred by county in hospitalizing old-age assistance reciju-
ents, dependent children and blind in county hospital is sub-
ject to reimbursement ;— :—-—r~7."

Old-age assistance—County institution leased to pnvate
vidual under an agreement whereby he is to receive into the
institution and care for those who would otherwise be cared
for as county charges, is a public institution within the
meaning of 49.23 (1) -t

Old-age assistance—Old-age assistance hens are cut off by tax
deeds taken by county. County taking tax deed to premises
on which it has such lien must account for surplus over taxes
to the United States and state under 49.25 4^9

Old-age assistance—Under sees. 49.25 and 49.26, Stats. 194o,
only counties which have filed a claim in the estate or a hsn
in the county where the real estate of the old-age recipient
is found, may share in the recovery 41

State aid to counties—State department of public welfare may
question items set up by a county for current expenses m
bad faith rViil"!

State aid to counties—The statute does not contemplate that
special funds, such as highway funds accruing from state
collected gas and motor vehicle taxes are to be diverted from
highway purposes and expended on public assistance, or that
any other county moneys reasonably required for other cur
rent expenses must be diverted from the purposes specified in
the county budget, or be completely depleted as a condition
precedent to qualifying for aid under 49.39 —- 141

State aid to counties—Under 49.39 public welfare department
must be satisfied of inability of county to provide money for
public assistance before approving state aid, and the depart
ment's discretion is to be reasonably exercised in the light of
the over-all financial standing of the county 141

POWER OF ATTORNEY
Recordability—Instrument purporting to be copy of resolution

of board of veterans affairs authorizing director to act for
it in matters relating to conveyances of property, etc., not
signed nor acknowledged, is not entitled to be recorded under
235.44 as a power of attorney 325

Preliminary examination. See Criminal Law.

PRISONS AND PRISONERS
Prison labor—Under 56.08 a prisoner may be permitted to re

side at his place of employment, but sheriff or the court may
order that he return to the jail when not working 347

Public assistance. See Poor Relief.

PUBLIC DEPOSITS

Housing authorities—Funds of authorities created under 66.40
are subject to ch. 34
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PUBLIC DEPOSITS—(Continued) Pagt.
Milwaukee Mid-Summer Festival Corporation—Funds not sub
ject to ch. 34 58

PUBLIC HEALTH

Barbers—Sec. 158.03 relating to barbering colleges does not
require instructor to have master barber's license, but if he

. - . engages in barbering and charges compensation he must have
one of the licenses specified under 158.04 (1) and the place
of business constitutes a barber shop which must be under
supervision of registered master barljer 85

Cosmetic art, school of—Under 159.02 (5) federal cosmetic
taxes may'be included in computing the "reasonable cost" of
materials charged to patrons ^ ; 129

Summer camps—Camp operated by club, church or other or
ganization for educational and recreational purposes limiting
attendance to members, or private camp limiting attendance
to pei*sons selectively chosen in advance, are not "tourist
rooming houses" within the meaning of 160.01 (4). Such

. camps are subject to the statute where sleeping accommoda
tions furnished for tourists or transients 449

PUBLIC OFFICERS

Compatibility—Offices of county board member and member of
school board are compatible 371

Compatibility—Offices of county veterans' seiwice commissioner
and county veterans* service officer are incompatible 148

Compatibility—Offices of county veterans' service commissioner
and member of county board are incompatible 148

Delegation of power—County board may not make an appro
priation of money to an American Legion post for the con
struction of memorials commemorating military personnel 427

pelegation of power—County board may not, prior to adoption
of resolution, submit question whether county should estab
lish and operate airport to voters by referendum for deter
mination of the question or simply for expression of public
opinion. Board may adopt resolution making the taking effect
thereof contingent on results of referendum, but at present
time has no power to hold such referendum and incur ex
pense therefor 240

Delegation of power—Industrial commission cannot designate
members of advisory committee appointed under 111.34 to
act as its agents in administering provisions of sees. 111.31
to 111.37, inclusive, nor can it designate a tripartite panel of
such members to investigate complaints under sees. 111.31 to
111.37, inclusive 49

Malfeasance—Sec. 348.28 is applicable to members of board of
curators of state historical society and said board may not
make contract with one of its own members for printing
society publications 368

Vacancies—County highway commissioner appointed pursuant
to 17.22 (2) (b) will hold office until first Monday of January
after his appointment and thereafter until successor ap
pointed and qualified. 'Where regular county board meeting is
adjourned to future date, vacancy occurring between ad
journment and adjourned meeting may be filled at the latter 458
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Vacancies—Where county clerk dies during term of office there

is a vacancy pursuant to 17.03 (1) to be filled by county
board under 17.21 (3). Where county clerk-elect dies prior to
taking office county board may fill vacancy in same manner
after commencement of term 447

PUBLIC RECORDS

Destruction—State board of medical examiners is not required
to preserve examination papers indefinitely. These do not con
stitute public records under 18.01 (1) or 327.18, and together
with routine correspondence may in discretion of the board
be destroyed after lapse of a reasonable time, but no official
records may be destroyed without legislative permission and r
this applies to such correspondence as may partake of the
nature of an official record 279

PUBLIC SERVICE COMMISSION

Dams—May not deny approval of satisfactory map, profile and
plans for dam under 31.12 on grounds that same were not
prepared by a professional engineer registered under 101.31
(1). Possible violations of this section should be referred to
state registi-ation board of architects and professional engi
neers 351

PUBLIC WELFARE DEPARTMENT
County director—Director of county department which was

created pursuant to 49.51 and administei-s aids in accordance
with 49.50 and rules adopted thereunder by state public wel
fare department, may be dismissed only by county agency
charged with administration of such aids. Dismissal must be
for cause and unless cause is conviction of a felony, director
may appeal to state bureau of personnel for a hearing 379

Poor relief—Department of public welfare may question items
set up by a county for current expenses in bad faith 141

Poor relief—The statute does not contemplate that special
funds, such as highway funds accruing from state collected
gas and motor vehicle taxes are to be diverted from highway
purposes and expended on public assistance, or that any
other county moneys reasonably required for other current
expenses must be diverted from the purposes specified in the
county budget, or be completely depleted as a condition prece
dent to qualifying for aid under 49.39 141

Poor relief—Under 49.39 department of public welfare must
be satisfied of inability of county to provide money for public
assistance before approving state aid, and the department's
discretion is to be reasonably exercised in the light of the
over-all financial standing of the county 141

PUBLIC WORKS

Bids—Construction work by state agencies is not required by
sec. 66.29 to be advertised for bids in the absence of other
statutory provision imposing such requirement 84

Bids—-Sec. 59.07 (4) (c) does not require that an FM radio
which will cost in excess of $1,000 be purchased by county
through competitive bidding in the manner therein provided 88

PURCHASES, DIRECTOR OF
Prison made goods—Purchase of motor vehicle license plates
from state prison is governed by 15.31 and 15.32 which re
quire same to be done upon r*equisition to director of pur
chases 244
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Page

REFERENDUM

Counties—County board may not, prior to adoption of resolu
tion, submit question whether county should establish and
operate airport to voters by referendum for determination of
the question or simply for expression of public opinion.
Board may adopt resolution making the taking effect thereof
contingent on results of referendum, but at present time has
no power to hold such referendum and incur expense there
for _ 240

REFUNDS

Motor vehicle registration fees—Duty imposed on state treas
urer by 14.68 (5) to make refunds of overpayment on account
of automobile license fees carries with it by implication all
necessary and incidental clerical work and postage expense.
Such duty, however, may be performed by interested depart
ment head in the interest of efficiency under "interdepart
mental cooperation statute," sec. 14.65 130

Motor vehicle registration fees—Where automobile owned by,
and registered in names of, joint tenants, and registration
certificate and license plates are revoked because one joint
tenant is convicted of driving while under the influence of
intoxicating liquor, no refund can be made to other joint
tenant of any amount and no credit can be allowed such joint
tenant if he hereafter individually makes application for reg
istration. No statutes authorizing refunds apply to foregoing
situation 124

REGISTER OF DEEDS

Airport approaches, plans—Under 114.135 (2) register is re
quired to accept documents for filing without charge and
59.57 (6a) does not entitle him to charge fee of 50<f 262

Blanket assignments—Register of deeds cannot lawfully file
blanket assignment of chattel mortgages or conditional sales
contracts when said blanket assignment does not contain the
date, filing date and document number of each chattel mort
gage or conditional sales contract intended to be assigned as
well as meet all other requirements imposed by 59.51 (11) 127

Certificate of service—Form NAVPERS-553, Notice of Sepa
ration from the U. S. Naval Seiwice, is an instrument en
titled to record under 45.21 317

Plats—Plat of land lying in a town is not entitled to recording
under 236.06 (1) unless it has the approval of both town
board and state director of regional planning. Sec. 236.16
does not exempt from such provisions plats covering lots of
more than one and one-half acres each 296

Plats—Plats which subdivide land into lots, blocks and streets
for purposes of sale must comply with ch. 236, and may not
be filed as assessors' plats under 70.27 437

Town sanitary district—Copy of town board order creating
town sanitary district required to be filed with register of
deeds under 60.303 (7) need not be indexed in tract index
system under 59.55 (1) for each description of land included
in the district 158

RESIDENCE

Militai-y personnel—Under 37.11 (8) nonresident tuition not
chargeable in case of Wisconsin woman who has married a
soldier formerly resident of another state but who while sta-
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tinned in Wisconsin and prior to the marriage furnished evi
dence of an intention to locate permanently here and after
marriage resided here with his wife. Under such circum
stances his subsequent removal to camps outside Wisconsin
prior to overseas service does not result in loss of his Wis
consin residence or that of his wife who accompanied him
until he was sent overseas 3

Retirement systems. See Pensions.

SALARIES AND WAGES

County board member—Member of county board or of county
board committee may collect per diem for his services as pro
vided in 59.03 (2) (f) and 59.06 (2) and on same day collect
a per diem as farm drainage board member at rate pre
scribed in 88.04 (10) —169

County superintendent of schools—County board has authority
to raise salary of superintendent during his term of office
pursuant to 59.15 (1) (c) for duration of war and 6 months
thereafter 259

District attorney—Resolution of county board putting office of
district attorney on full time basis and fixing compensation
for next 2 years, adopted after earliest date for filing nomi
nation papers contrary to 59.15 (1) (a) is void 121

State employes—Questions answered regarding effect of that
portion of" 20.74 (2) created by ch. 2, Laws Special Session
1946, addressed to subject of cost of living bonus for certain
state employes 328

Teachers—High school board of education has power to abro
gate with consent of teacher an executory contract of em
ployment and enter into new contract calling for increased
salary 156

Town clerk—Compensation may be changed by the town board
during his term of office —_— 167

Town sanitary district commissioners—May not employ them
selves to work for district and receive compensation in addi
tion to their salaries fixed by town board, and neither they
nor town board can allow them traveling expenses 158

Town treasurer—Compensation may not be changed during his
term of office 167

SCHOOLS AND SCHOOL DISTRICTS

Board member—Offices of county board member and member of
school board are compatible 371

Fund—Money from sale of wild animals, their carcasses or
parts thereof confiscated for violation of fish and game laws
is not proceeds of property accrued to state by forfeiture
within meaning of art. X, sec. 2, Wis. Const. Money from
sale of property other than wild animals, their carcasses or
parts thereof so confiscated constitutes proceeds of property
accrued to state by forfeiture and clear proceeds thereof
must be paid into school fund 193

Special meetings—The term "year" as used in sec. 40.06 refers
to the period between one annual school district meeting and
the next 164

State aid—Where a report showing average daily attendance
of children attending out of state high school was filed with
state superintendent within 2 years after state aid first be
came payable but was returned for correction and corrected
report not filed until more than 2 years after state aid first
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page
became payable, there was no timely compliance with 40.39
(8) and supei-intendent had no power to certify to secretary
of state that state aid was payable for the school year in
volved 292

Supeiwising teacher—Refusal to renew a contract with a super
vising teacher is not a discharge within meaning of sec.
39.14 (5) 161

Taxation; university owned lands—Except under sec. 70.116
university regents are not authorized to pay school taxes or
make voluntary payment in lieu thereof to local municipality
where temporary housing project is maintained for students
on state owned land 353

Teachers' contracts—High school board has power to abrogate
with consent of teacher an executory contract of employment
and enter into new contract calling for inci'eased salary 156

Tuition; university owned lands—Children of students occupy
ing temporary housing projects on university owned lands
are entitled to tuition free schooling in district where they
reside and univex'sity regents may not require this right to
be waived 353

Vocational and adult education—Sec. 41.21 (3) is applicable
when individuals teach in local schools of vocational and

adult education on part time basis even though teaching is
not their principal or major occupation 26

Vocational and adult education—State board of vocational and
adult education may not use funds paid by fedei-al govern
ment under 41.215 for administx-ative expenditures where
legislature by 20.33 (8) (b) has appropriated them for dif
ferent purposes 182

Vocational and adult education—State board of vocational and
adult education and the state department of veterans affairs
have no power to negotiate a loan of funds from the appro
priation of one department to that of the other 182

SECRETARY OF STATE

Ti'ade-marks—Trade-mark in which is included reproduction of
the official seal of a state, registered in office of secretary of
state on June 19, 1897, may be renewed as provided by 132.01
(6). Provisions of 132.01 (5) do not apply 245

SHERIFFS

Deputy sheriff—County boar-d cannot create office of investi
gator with powers of deputy sheriff although it may make
provision for hiring additional deputy sheinff for investiga-
tional work 474

SOLDIERS, SAILORS AND MARINES

Apprentice training—State board of health, not industrial com
mission, is proper agency to cooperate with veterans admin
istration with reference to apprentice training of veterans in
the field of funei-al directing and embalming 13

Apprentice training—Under 101.34 (1) governor may designate
industrial commission as agency to represent state in accept
ing pi'ovisions of federal law for furnishing training for vet
erans, and commission may be authorized to make necessary
contracts with the veterans administration. Moneys received
for administering federal training program must be depos
ited in general fund pui-suant to 14.68. Such money has not
been reappropriated to the industrial commission 465
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Certificate of sei*vice—Form NAVPERS-553, Notice of Sepa

ration from the U. S. Naval Service, is an instrument en
titled to record under 45.21 317

County veterans' service commissioner—Offices of county vet
erans' service commissioner and member of county board are
incompatible under 59.03 (3). Offices of said commissioner
and county veterans' service officer are incompatible by rea
son of sec. 45.13, latter office being subordinate to former 148

County veterans' sei*vice officer—Is eligible to come within a
county civil service system as defined by sec. 59.074 69

Grand Ai-my Home—Under existing statutes a mother of
World War II veteran is not entitled to admission 16

Housing—Sec. 66.91 (1) gives county board power to enact
resolution making county owned buildings available for hous
ing veterans attending certain schools in the county. Power
to provide housing includes power to furnish kitchen facili
ties, but not to enter on project whereby county would supply
meals or food to veterans to whom it furnishes housing 432

Housing—Sec. 66.91 (3) does not authorize department of vet
erans affairs to aid local housing authorities by furnishing
or paying for blueprints or specifications for specific build
ings to be erected in the locality. Board of veterans affairs
may furnish information of general educational nature rela
tive to such building programs 394

Housing—Under facts stated department of veterans affairs
has implied power to grant funds from postwar rehabilita
tion trust fund to university to furnish housing for World
War II veterans who desire to attend university provided
such housing is for exclusive use of veterans who are bona
fide residents and who also meet tests stated in 45.35 (5) (a) 201

Insane criminal—Sec. 45.30 does not apply to veterans com-
. mitted to central state hospital or other hospital designated

by public welfare department under 357.11 and 357.13 322
Loans to veterans—The term "veteran" as used in describing

class of persons to which department of veterans affairs may
grant loans under 45.35 (8b) is limited to individuals and
does not include coi'porations. Procedure outlined for accept
ing corporate guarantees and chattel mortgages to secure
payment of loans to individuals 366

Loans to veterans; chattel mortgaged pi-operty—Removal from
state without mortgagee's previous written consent of per
sonal property mortgaged to department of veterans affairs
violates 343.69 (b) and is illegal. Department has power to
give such consent when deemed advisable. Rule is same in re
moving pledged personal property from one county to an
other within state 364

Memorials—County board may not make an appropriation of
money to an American Legion post for the construction of
memorials commemorating military personnel 427

Motor vehicle and driver's licenses—Federal soldiers' and
sailors' civil relief act of 1940 does not apply to suspension
of drivers' licenses and automobile registrations under 85.09 221

Reemployment—Teacher whose 3-year probation period at state
teachers college under 37.31 (1) is interrupted by military
service is to be restored to the probationary status which he
had at the time of leaving state service to enter military
service 150
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Residence—Under 37.11 (8) nonresident tuition not chargeable

in case of Wisconsin woman who has married a soldier
formerly resident of another state but who while stationed
in Wisconsin and prior to the marriage furnished evidence of
an intention to locate permanently here and after marriage
resided here with his wife. Under such circumstances his
subsequent removal to camps outside Wisconsin prior to over
seas service does not result in loss of his Wisconsin residence
or that of his wife who accompanied him until he was sent
overseas 3

Taxation—Sec. 21.80 provides relief from interest and penalties
on real estate taxes only when military service has mate
rially and adversely affected veteran's ability to pay such
taxes. County board has no power to waive interest and
penalties of all veterans 98

Tax sales—County board may not by ordinance provide for
sale of tax deeded lands to veterans under 75.35 at a price
less than the amount for which such lands may be sold to
others 40

Tuition—Board of trustees of Stout Institute may accept non
resident tuition from veterans administration on behalf of
resident veterans under conditions discussed in XXXIV OAG
318 94

Tuition—Wisconsin institute of technology board of regents is
not prohibited by 41.30 or otherwise from accepting nonresi
dent tuition from veterans administration on behalf of resi
dent veterans under conditions similar to those discussed in
XXXIV OAG 318 185

STATE

Contracts—Construction work by state agencies is not required
by sec. 66.29 to be advertised for bids in the absence of other
statutory provision imposing such requirement - 84

Employes; bonuses—Questions answered regarding effect of
that portion of 20.74 (2) created by ch. 2, Laws Special Ses
sion 1946, addressed to subject of cost of living bonus for
certain state employes 328

Employes; hours of labor—Basic workweek is 5% 7-hour days
except in institutions where 8-hour day is standard. Sec.
14.59 is limited to state "offices" but not to capitol and state
office building. Bureau of personnel not responsible for fixing
hours but may adjust pay schedules. Overtime is to be com
pensated by time off if possible. Under 14.59 all employes
must obseiwe hours specified and it would not be proper to
permit some to work 5 8-hour days and maintain skeleton
staffs Saturday mornings 237

Employes; moving expenses—An employe is not entitled to
moving expenses under 14.71 (8) for removal to the place of
service for which employed, even though required tempo
rarily to be present in other parts of the state for training
during probationary period prior to reporting at such first
place of employment 361

STATE TREASURER

Insurance company—Securities deposited with state treasurer
in his official capacity as provided in 209.01 are held by him
in trust 117

Insurance company, foreign—State treasurer should release
securities deposited in lieu of surety bond and held by him
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in trust for Wisconsin policyholders of Texas company when
such deposit required by, and release approved by, commis
sioner of insui-ance in administration of 76.35 387

Refund of motor vehicle registration fees—Duty imposed on
state treasurer by 14.68 (5) to make refunds of overpay
ments on account of automobile license fees carries with it
by implication all necessary and incidental clerical work and
postage expense. Such duty, however, may be performed by
interested department head in the interest of efliciency under
"interdepartmental cooperation statute," sec. 14.65 130

STATUTES

Constitutional amendment; county government—Adoption of
constitutional amendment proposed by joint resolution No. 69
of 1943 legislative session would not effect any change in
existing laws relating to county government in Milwaukee
county, without further action by the legislature 146

Construction—By virtue of reference in 70.055, Stats. 1945, to
the provisions in sec. 70.05, Stats. 1941, such provisions re
main in force for purposes of construing and applying 70.055
notwithstanding their repeal in 1943 — 362

Consti'uction—Repeal of sec. 49.07, Stats. 1943, did not deprive
county court of power to commit inebriates and drug addicts
under 51.26 (6). The repealed statute which was adopted by
reference in 51.26 (6) must be referred to to determine the
meaning of "inebriate" and "drug addict" as used in 51.26 (6) 235

STOUT INSTITUTE

Tuition—Board of trustees may accept nonresident tuition from
veterans administration on behalf of resident veterans under
conditions discussed in XXXIV GAG 318 94

TAXATION

Assessment of property—By virtue of the reference in 70.055,
Stats. 1945, to the pi'ovisions in sec. 70.05, Stats. 1941, such
provisions remain in force for purposes of construing and
applying 70.055 notwithstanding their repeal in 1943 362

Assessor's plat—Plats which subdivide land into lots, blocks
and streets for purposes of sale must comply with ch. 236;
may not be filed as assessors' plats under 70.27 437

Banks—If, under law of fixtures, bank safety deposit boxes,
vaults, safes, counters, cages, burglar alarm systems and
similar items are part of the realty they are included in the
assessment thereof, and it is only when they are not that
70.40 exempts them 270

Delinquent taxes—Sec. 21.80 provides relief from interest and
penalties on real estate taxes only when military service has
materially and adversely affected veteran's ability to pay
such taxes. County boai'd has no power to waive interest and
penalties of all veterans 98

Delinquent taxes—Settlement of delinquent taxes against a
particular piece of property for the years 1937 through 1944
by waiver of all interest thereon and acceptance of merely
the face amount of unpaid taxes is invalid 103

Drainage district assessments—Tax deed taken on general tax
certificate does not cut off lien of drainage district certifi
cates. Owners in district who have paid additional assess
ments because other owners have defaulted are subrogated
to the rights of creditors and bondholders under 89.37 (4) (d) 335
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Forest crop lands—A county has no authority to appropriate
funds to townships in order to make up a deficit resulting
from the sale of county forest crop lands 226

Motor caiTiers—Transportation by private motor carriers of
raw materials to be used for manufacture of farm machinery
held not to be entitled to exemption from weight tax as pro
vided in 194.47 (5) (b). "Parts" of farm machinery held not
to embrace raw materials 32

Motor fuel tax—'Under 78.16 department of taxation has no
right to waive 15 per cent penalty but does have discretion
to waive the automatic liceiise revocation penalty if tax in
cluding the 15 per cent penalty is paid within 10 days after
it became due 101

Personal property; tax returns; farm products—So long as
articles and commodities remain in the form of direct pro
duce of agricultural, horticultui'al, dairying, livestock rais
ing, poultry raising and bee raising pursuits, they are "farm
products" under 93.01 (10) and need not be included in tax
returns under 70.35, regardless of whose possession they
are in 268

School taxes; university owned lands—Except under sec. 70.116
university regents are not authorized to pay school taxes or
make voluntary payment in lieu thereof to local municipality
where temporary housing project is maintained for students
on state owned land 353

Tax deed—A tax deed may be issxied under sec. 75.03 on the
lands of one'adjudged incompetent 134

Tax deed; old-age assistance lien—Old-age assistance liens are
cut off by tax deeds taken by county. Clounty taking tax deed
to premises on which it has such lien must account for sur
plus over taxes to the United States and state under 49.25 429

Tax deeded lands, sale of—County boai'd may not by ordinance
provide for sale of tax deeded lands to veterans under 75.35
at a price less than the amount for which such lands may be
sold to others 40

Telephone companies—Local assessment of fractional part of
building o^vned by telephone company not recognized by tax
commission since decisions of supreme court cited in opinion.
Test under 70.11 (20) is that of principal and incidental use.
If principal use of building is utility use, the entire building
is exempt from local assessment and taxation. If principal
use is non-utility use, the entire briilding is assessable and
taxable locally 479

Taxicab drivers. See Licenses and Pei*mits.

Teachers colleges. See Normal Schools.
Transient merchant. See Peddlers.

TOWNS

Clerk—Compensation may be changed by the town board dur
ing his term of office 167

Sanitary district commissioners—May not employ themselves
to work for district and receive compensation in addition to
their salaries fixed by to\vn board, and neither they nor town
board can allow them traveling expenses 158

Sanitary districts—Copy of town boai'd order creating town
sanitary district required to be filed with register of deeds
under 60.303 (7) need not be indexed in tract index system
under 59.55 (1) for each description of land included in the
district 158
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Treasurer—Compensation may not be changed during his term
of office 167-

TRADE-MARKS

Renewals—Trade-mai-k in which is included reproduction of the
official seal of a state, registered in office of secretary of state
on June 19, 1897, may be renewed as provided by 132.01 (6).
Provisions of 132.01 (5) do not apply 245

TUBERCULOSIS SANATORIA

Legal settlement of minor patient—Fact that minor child re
ceives free care under 50.03 (2a) and (2b) and 50.07 (2a)
does not prevent his parent from gaining or losing legal set
tlement under 49.10 (4). But the child is being supported
"as a public charge" and therefore his settlement status can
not change so long as he is in the institution. Upon his dis
charge he. acquires the settlement of his parent, if any, under
49.10 (2) 222

Powers of state board of health—Under 50.095 board has power
only to make recommendations as to standards of care and
treatment and may not withhold state aid if adequate stand
ards not provided. Under 50.06 (8) board may withhold state
aid and prohibit use of sanatorium building if it finds a de
fect in the matter of safety, sanitation, adequacy or fitness.
Board's rule-making power under 140.05 (3) does not extend
to establishing minimum standards of personnel and facili
ties. It may prescribe minimum standards but is without
power to enforce them 29

UNIVERSITY

Apnronriations and expenditures—Funds appropriated under
20.41 (1) (e) may be used for (a) sending information about
the university to former students serving in the armed
forces, (b) publication of a directory of students, former stu
dents and alumni who seiwed in World War II and (c) pub
lication of a directory of alumni 188

Appropriations and expenditures—Where regents have pro
vided for meetings at Madison running through lunch or
dinner hours at which outside guests are present and uni
versity personnel are required to attend, regents may pay the
expenses of such meetings including cost of meals for uni
versity personnel out of appropriations made by sec. 20.41
(1) (e). Sec. 14.71 (2) is not applicable 92

Contracts and lea.ses—Contracts and leases requiring approval
of state engineer and governor under 36.06 (0) are those
between regents and non-profit sharing corporations; those
between such corporations and thir'd parties do not require
such approval 440

Housing for veterans—Under facts stated department of vet
erans affairs has implied power to grant funds from post
war rehabilitation trust fund to university to furnish hous
ing for Woi-ld War II veterans who desire to attend univer
sity provided such housing is for exclusive use of veterans
who are bona fide residents and who also meet tests stated
in 45.35 (5) (a) 201

School districts; taxation—Except under sec. 70.116 university
regents are not authorized to pay school taxes or make vol
untary payment in lieu thereof to local municipality where
temporary housing project is maintained for students on
state owned land 353
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School districts; tuition—Children of students occupying tem

porary housing projects on university owned lands are en
titled to tuition free schooling in district where they reside
and university regents may not require this right to be
waived ^

Students; change of name—University students and others,
except certain classes of licensed members of professions,
may lawfully change their names without court proceedings 178

Veterans. See Soldiers, Sailors and Marines.

VETERANS AFFAIRS, DEPARTMENT OF
Appropriations and expenditures—State board of vocational
and adult education and the state department of veterans
affairs have no power to negotiate a loan of funds from the
appropriation of one department to that of the other 182

Director—Intent of legislature in enacting subsec. 2, sec. 27,
ch. 580, Laws 1945, was to provide that members of veterans
I'ecognition board hold over and continue to serve as mem
bers of board of veterans affairs for same terms as originally
appointed, but not that director of veterans recognition board
hold over and continue to seiwe as director of department
of veterans affairs —— ̂52

Housing for veterans—Sec. 66.91 (3) does not authorize de
partment to aid local housing authorities by furnishing or
paying for blueprints or specifications for specific buildings
to be erected in the locality. Board of veterans affairs may
furnish information of general educational nature relative to
such building programs — 394

Housing for veterans—Under facts stated department has im
plied power to grant funds from postwar rehabilitation trust
fund to university to furnish housing for World War II vet
erans who desire to attend university provided such housing
is for exclusive use of veterans who are bona fide residents
and who also meet tests stated in 45.35 (5) (a) 201

Loans to veterans; chattel mortgaged property—Removal from
state without mortgagee's previous written consent of per
sonal property mortgaged to department of veterans affairs
violates 343.69 (b) and is illegal. Department has power to •
give such consent when deemed advisable. Rule is same in
removing pledged personal property from one county to an
other within state 364

Loans to veterans—The term "veteran" as used in describing
class of persons to which department may grant loans under
45.35 (Sb) is limited to individuals and does not include cor
porations. Procedure outlined for accepting corporate guar
antees and chattel mortgages to secure payment of loans to
individuals 366

Power of attorney—Instrument purporting to be copy of reso
lution of board of veterans affairs authorizing director to act
for it in matters relating to conveyances of property, etc.,
not signed nor acknowledged, is not entitled to be recorded
under 235.44 as a power of attorney 325

VITAL STATISTICS

Birth certificate—Mother of minor children may not make
affidavit under 69.335 for changing of surname on birth
record. Affidavit may be made by minor old enough to under
stand the facts and obligation of an oath 311
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VITAL STATISTICS—(Continued) Page
Birth certificate—Physician, in making out birth certificate
under 69.29 where child is born to married woman as result
of artificial insemination, is bound by presumption of legiti
macy and must enter name of mother's husband as the father
of the child

Marriage certificate—Certificate of Wisconsin resident married
outside United States is eligible for filing under 245.24 (4)__ 313

Marriage certificate—Under 245.25 certificate must be accepted
for filing even though such certificate and the marriage
license are irregular 299

Vocational and adult education. See Schools and School Districts.

WAR

Duration—Sec. 149.08 providing for temporary nursing per
mits "for the duration of the war and 6 months following
the cessation of hostilities" is ambiguous as to time and is to
be construed in favor of fhe longer of the two periods of
time specified in view of the fact that the statute is penal in
its application 44

WORDS AND PHRASES

Automobile liability policy—As used in 85.09 (5) (b) 1 and 2
means any policy which may lawfully be written and issued
in Wisconsin. It may contain "policy defenses" and it does
not mean a policy of "absolute coverage" 210

Duration of war—Sec. 149.08 providing for permits "for the
duration of the war and 6 months following the cessation of
hostilities" is ambiguous as to time and is to be construed in
favor of the longer of the two periods of time specified in
view of the fact that the statute is penal in its application— 44

Farm products—So long as articles and commodities remain
in the form of direct produce of agricultural, horticultural,
dairying, livestock raising, poultry raising and bee raising
pursuits, they are "fai-m products" under 93.01 (10) and need
not be included in tax returns under 70.35 regardless of
whose possession they are in 268

Guardian—Word "guardian" as used in 176.32 is not restricted
to guardians appointed by a court. However, it is limited to
persons standing in loco pareniis and does not include casual
relationships formed for a limited purpose such as visiting
taverns 113

Inhabitants—The word "inhabitants" as used in 176.05 (21)
means population and is to be ascertained from the last fed
eral census in accordance with 370.01 (27) 286

Motor cycle—Three-wheeled vehicles are motor cycles under the
definition in 85.01 (la) and dealers in such cycles must be
licensed under ch. 218 472

Tavern—A grocery store in which fermented malt beverages
are sold pursuant to a Class "A" retailer's fermented malt
beverage license, is not a "tavern" 234

Tourist rooming house—Summer camp operated by club, church
or other organization for educational and recreational pur
poses limiting attendance to members, or private camp limit
ing attendance to persons selectively chosen in advance, are
not "tourist rooming houses" within the meaning of 160.01
(4). Such camps are subject to the statute where sleeping
accommodations furnished for tourists or transients 449
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WORDS and phrases—(Continued) Page
Veteran—The term "veteran" as used in describing class of

persons to which department of veterans aifairs may grant
loans under 45.35 (8b) is limited to individuals and does not
include corporations 366

Year—The term "year" as used in sec. 40.06 refers to the
period between one annual school district meeting and the
next 164


