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FOREWORD

February 15, 1941.

Dear Mr. District Attorney:

This letter is being directed to all district attorneys who have not
served during the period in which I have been attorney general. It
is the purpose of the letter to call attention to the rules of this office
relating to requests for opinions. The following requirements should
be observed:

1. The request should fully state the question upon which an opin
ion is desired.

2. The request should set forth the district attorney's conclusion
upon any question presented and should set forth as well the rea
soning upon which his conclusion is based.

3. The request should set forth all statutory provisions in point and
should contain an analysis of all text and case authorities upon
which the district attorney relies in support of his conclusion.
If there are any case or text authorities pointing the other way,
they should be stated as well.

4. An opinion should not be requested in any case unless the dis
trict attorney, after having given the problem careful considera
tion, is unable to arrive at an answer which he considers to be
satisfactory. A request should not', be submitted to this office
simply because someone wishes it submitted, and the district at
torney should refuse to submit a request if he is satisfied that
he knows the correct answer to the question submitted.

5. No request should be submitted which does not concern the duties
of the district attorney. It is the function of the attorney gen
eral to advise the district attorney with respect to the duties of
his office. This function includes advising the district attorney
in those cases where he is called upon to act or advise. There
is no requirement, however, that district attorneys advise town
officers, school district officials, etc., and accordingly questions
of that character should not be relayed to the attorney general
through the district attorney.

When I assumed office two years ago I wrote a letter of this char
acter to all of the district attorneys in the state. The letter may be
found as a foreword to Volume XXVIII of the Attorney General
Opinions, and I respectfully suggest that newly elected district attor
neys might well read that foreword.

May I say in conclusion that the members of the attorney gener
al's staff will gladly co-operate with the district attorneys of this
state for the coming two years as they have for the past two years.
The requirements referred to above are imposed in pursuance of that
desire, and we think you will agree that unless some such require-



ments are imposed we would simply be unable to function in this office.
We have foimd during the past two years that we have obtained a
great measure of help from discussions submitted by district attor
neys and in many instances the opinions that have been given would
have been far less valuable had no such discussion been submitted to

us. In addition to that, the data submitted by the district attorneys
saves a great deal of time and this is, of course, a very important
consideration to us.

May I in concluding this letter extend to you my very best wishes
for a successful term as district attorney.

Very truly yours,

JOHN E. MARTIN,

Attorney General.
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Taxation — Tax Collection — Sec. 74.03, Wis. Stats.

1941, in providing for payment of one-half of taxes by Jan
uary 31 refers to taxes on each parcel of land as separately
assessed and taxed and does not require taxpayer owning
more than one parcel to pay one half of aggregate taxes on
all parcels.

January 19,1942.

Donald E. Schnabel,

District Attorney,

Merrill, Wisconsin.

You have submitted for opinion the question of whether
the provisions of the semiannual payment of tax plan con
tained in sec. 74.03, Wis. Stats. 1941, that one-half of the
taxes be paid on or before January 31st in each year, re
quire a taxpayer owning two or more parcels of land that
are assessed and taxed separately, to pay one-half of the ag
gregate taxes on all of his lands or merely one-half of the
taxes as related to each of the separate parcels. We agree
with your conclusion that a taxpayer has the right to pay
the taxes on any parcel of real estate on the semiannual
payment plan, regardless of how or whether he pays his
taxes on any of his other parcels of land.
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The semiannual tax payment plan as set forth in sec.
74.03, Wis. Stats. 1941 was effected by ch. 426, Laws 1933,
becoming operative on October 1, 1941. As the statutes ex
isted prior thereto it is perfectly clear that a taxpayer who
owned one or more lots or parcels of land which were sep
arately assessed was perfectly free to pay or not to pay the
taxes on any of them without in any way affecting the
others. He had the right to, and frequently did, pay the
taxes on one or more and allowed the remainder to become

delinquent. Ch. 426, Laws 1933, in promulgating the semi
annual plan of payment of taxes, was in no way directed
toward that situation. Its purpose was rather to make the
payment of taxes easier by the adoption of the semiannual
payment plan. We find nothing whatsoever in it that in any
way indicates or even suggests that the right of the tax
payer to deal with the taxes on each of his parcels of land
separately and apart from the taxes on any other parcels
was intended to be changed. The only change that this leg
islation made in this regard was to provide that rather than
require that the taxes be paid all at once there was adopted
a state-wide uniform system of semiannual payment.

If it had been the intention of the legislature to require
that, for a taxpayer who owns two or more parcels of land
to be entitled to pay his taxes upon a semiannual payment
basis, he must pay one-half of the aggregate taxes on all his
lands, it would have so provided by express language. That,
however, would have presented additional problems and
some provision for handling them. A consideration of one
of the problems that would have then been presented impels
the conclusion that the present statute could not be so ap
plied. There are, of course, a number of taxpayers who own
a number of parcels of land that are located in several dif
ferent taxing districts. Any endeavor to apply the present
statute as requiring a payment of one-half the aggregate of
the taxes on all of his lands so situated immediately dis

closes that there is an absence of any provision to cover the
administrative difficulties thus encountered. If for no other

reason this would be sufficient to justify a construction of

this statute as applicable only to each parcel of real estate
as separately assessed and standing alone.
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It is our opinion that sec. 74.03, Wis. Stats. 1941, is to be
applied to the tax on each parcel of real estate that is sep
arately assessed without regard to the taxes on any other
parcel of real estate owned by the same owner.
HHP

Criminal Law — Prisons ̂  Sentence to state prison com
mences running on day of actual incarceration in state
prison under that sentence, regardless of any statement
made by court that credit be given for time served under
previous sentence for same offense which was vacated by
court when new trial was granted. XXVII Op. Atty. Gen.
329 followed.

January 22,1942.

A. W. Bayley, Secretary,

Department of Public Welfare.

You state that on December 4, 1940, one R. W. was sen
tenced to the state prison for a term of one to 10 years for
the offense of breaking and entering in the nighttime in vi
olation of sec. 343.11, Stats., and was received at the state
prison on December 15,1940. One year later the warden re
ceived an order signed by the circuit judge requiring that
R. W. be produced in court on December 20, 1941, for a new
trial. This was done and on December 20, 1941, R. W. was
returned to the prison following his new trial with a new
sentence in the following form:

"That you R. W. be punished by confinement at hard la
bor in the state prison at Waupun, for an indeterminate
sentence of not less than one nor more than four years; and
to have credit of one year on said sentence for time already
served."
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You inquire whether the prisoner may lawfully be given
credit against his new sentence, for purposes of parole
eligibility and calculation of good time and discharge date,
for the year which he spent in the prison under the previous
sentence, as ordered by the trial court. Sec. 359.05, Stats.,
provides in part as follows:

"In every case in which the punishment of imprisonment
in the state prison is awarded against any convict, except
[etc.] * * * the form of the sentence shall be sub
stantially as follows:
"'You are hereby sentenced to the state prison at Wau-

pun at hard labor for a general indeterminate term of not
less than (the minimum as fixed by the law for the
offense) years, and not more than (the maxi
mum as fixed by the court) years' and shall have the force
and effect of a sentence of the maximum term, subject to
the power of actual release from confinement by the board
of control or actual discharge of the governor upon recom
mendation of the board of control or by pardon as provided
by law. * * *"

Sec. 359.07 provides in part as follows:

«  * ^11 sentences shall commence at twelve o'clock

noon, on the day of such sentence, but any time which may
elapse after such sentence, while such convict is confined in
the county jail or is at large on bail, or while his case is
pending in the supreme court upon writ of error or other
wise, shall not be computed as any part of the term of such
sentence; * *

In this case the court attempted in effect to provide that
service of the term of the sentence imposed December 20,
1941, should be deemed to have commenced one year prior
to the date on which it was imposed—that is, on December
20, 1940. This is in direct violation of the provision of sec.
359.07 above quoted.
The same question was raised by the board of control and

answered by this office in XXVII Op. Atty. Gen. 329. In a
well considered opinion it was ruled that the time for im
prisonment to begin or end is no part of the sentence and
that therefore it is not affected by the general rule that the
sentence of a court of competent jurisdiction, even though
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erroneous, controls until modified by appropriate proceed
ings. The form of the sentence prescribed by sec. 359.05,
above quoted, contains no provision as to when the sentence
shall commence. The power of the court is only to fix the
amount of the punishment, and the beginning and ending
thereof is determined by operation of law.
You are therefore advised that the direction by the court

that credit be given for time previously served is contrary
to law and must be treated as surplusage. The sentence of
R. W. is for a term of not less than one nor more than four

years commencing December 20, 1941, and no credit can
lawfully be given for the time served under the previous
sentence which the court has vacated.

WAP
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Bridges and Highivays — Relocation — Where owner of
land to be condemned for highway relocation cannot be as
certained, it appears to be legislative intent in sec. 83.08,
subsec. (2), Stats., that service may be made in manner pre
scribed where address of owner is unknown. If proceedings
are otherwise proper and notice given in above manner
should be held inadequate, it would not affect measure of
damages ultimately to be paid true owner, but his right of
action to contest award would not be limited to period pre
scribed by statute.
Landowner may proceed to have his damages appraised

immediately upon filing of award under sec. 88.08 (2), even
though there has been no actual physical entry upon his
land.

After award is made, approved and filed highway au
thorities may take immediate possession of land even though
owner commences proceedings to have his damages
appraised.

January 28,1942.

William Leitsch,

District Attorney,

Portage, Wisconsin.

Your questions concern condemnation of land for reloca
tion of highways under the summary procedure provided
by sec. 88.08, subsec. (2), Stats., which reads:

"If for any reason the needed lands cannot be acquired by
easement, conveyance or deed for a reasonable price, the
county highway committee shall acquire the same either by
condemnation proceedings in the manner provided by chap
ter 82 of the statutes or by section 88.07, or shall make and
sign an award of damages to the landowner and, when ap
proved by the state highway commission, shall file the same
with the county clerk; and thereupon the amount so
awarded shall be payable the same as when the land is ac
quired by easement, conveyance or deed; and the landowner
may receive the same without prejudice to his right to claim
and to contest for a greater sum. When such award shall
have been made, approved and filed, the highway authorities
and their contractors and employes may take possession of
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the premises and proceed with the contemplated highway
improvement and construction. A copy of the award shall
be promptly delivered or mailed to the owner if his address
be known and if not known then to the occupant of the land.
If the land is unoccupied and the address of the owner is
unknown, the award shall promptly be published for three
successive weeks in a newspaper having general circulation
in the county. The landowner may, within a period of two
years after the filing of the award with the county clerk,
proceed as provided in chapter 32 to have his damages ap
praised, or may within said period apply to the county
judge, on five days' written notice to any member of the
county committee, to appraise the owner's damages and
thereafter the proceedings shall be as provided in section
88.07 and the provisions of said section shall apply."

You ask, first, how notice of the award can be given in
cases where the owner of the land cannot be ascertained

without a long and expensive investigation, and perhaps
court proceedings.

This is primarily a question of statutory construction.
Since a specific statute should be interpreted in the light of
constitutional restrictions, it may be helpful to summarize
the minimum requirements which must be met in con
demnation proceedings in order to protect the constitutional
rights of a landowner. A good summary of such require
ments is set out in the following excerpts from N. Laramie
Land Co. v. Hoffman, 268 U. S. 276, 69 L. ed. 953, 45 S. Ct.
491, 494-495:

"All persons are charged with knowledge of the provi
sions of statutes and must take note of the procedure
adopted by them and when that procedure is not unreason
able or arbitrary there are no constitutional limitations re
lieving them from conforming to it. This is especially the
case with respect to those statutes relating to the taxation
or condemnation of land. Such statutes are universally in
force and are general in their application, facts of which
the land owner must take account in providing for the man
agement of his property and safeguarding his interest in it.
Owners of real estate may so order their affairs that they
may be informed of tax or condemnation proceedings of
which there is published notice, and the law may be framed
in recognition of that fact. In consequence, it has been uni
formly held that statutes providing for taxation or con-
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deranation of land may adopt a procedure, summary in
character, and that notice of such proceedings may be in
direct, provided only that the period of notice of the initia
tion of proceedings and the method of giving it are reason
ably adapted to tlie nature of the proceedings and their sub
ject matter and afford to the property owner reasonable
opportunity at some stage of the proceedings to protect his
property from an arbitrary or unjust appropriation. Hiding
V. Kaw Valley Railway & Improvement Co., 130 U. S. 559,
9 S. Ct. 603, 32 L. Ed. 1045; Ballard v. Hunter, 204 U. S.
241, at page 262, 27 S. Ct. 261, 51 L. Ed. 461.

"=!: « * Bragg V. Weaver, supra, the

necessity and expediency of the taking of property for pub
lic use 'are legislative questions, no matter who may be
charged with their decision, and a hearing thereon is not
essential to due process in the sense of the Fourteenth
Amendment.' Joslin Co. v. Providence, 262 U. S. 668, 678,
43 S. Ct. 684, 67 L. Ed. 1167; Georgia v. Chattanooga, 264
U. S. 472, 483, 44 S. Ct. 369, 68 L. Ed. 796. With respect to
the compensation for the taking, however, due process re
quires that the owner be given opportunity to be heard,
upon reasonable notice of the pending proceedings. See
Bragg V. Weaver, supra."

Wisconsin cases follow the same rules. The questions of
necessity for the taking is legislative, and due process does

not require that the owner be given notice or opportunity
to be heard on that issue. Highway Committee of Jefferson
County V. Gidst, 235 Wis. 18, 22-23. On the question of
damages, the owner is entitled to an opportunity to be
heard, but constructive notice by posting or publication is
sufficient. The Winnebago Furnitnre Mfg. Co. v. The Mid
land R. Co., 81 Wis. 389, 394.

The legislative history of the provision that is now sec.
83.08 (2) reveals something of the legislative intent. When
originally enacted as a part of the highway law in 1911, it

provided that if lands could not be acquired by negotiation,
the county highway committee might proceed in the manner
described in sec. 83.07. By ch. 446, Laws 1923, the provision
was amended so as to permit acquisition through the pro
cedure set up in ch. 32, Stats., as well as by that described
in sec. 83.07. The purpose of the amendment is shown by
the i-evisor's note, 1923:
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"The only change is to make chapter 32, Stats., available
for acquiring needed lands. Probably it is now available.
This is needed in case the owner is unknown or is a nonresi
dent, as there is no provision in section 83.07 (o. s.
1317m-6) for service by publication." (Italics supplied.)

Sec. 83.08 has since been amended to provide a third
method of acquisition, by filing an award. Ch. 187, Laws
1929. It is significant that since the above quoted reviser's
note was written, the provisions of sec. 83.08 relating to fil
ing the award have been further amended to permit notice
by publication, which would seem to indicate a legislative
intent that proceedings under sec. 83.08 should not be sub
ject to the limitation as to cases where the owner is un

known, which the reviser had pointed out with respect to
sec. 83.07.

Three methods of acquisition of land without consent of
the owner are now permitted by sec. 83.08:

1. Condemnation under sec. 83.07.

2. Condemnation under ch. 32.

3. Summary condemnation by filing an award as pre
scribed in sec. 83.08.

According to the reviser's note above quoted, proceedings
under sec. 83.07 are not available where the owner is un

known or is a nonresident.

If there is ample time, it would probably be preferable to
pursue formal proceedings under ch. 32 in cases where the
owner is unknown, because there is little doubt that notice
may be served on unknown owners by publication in such
proceedings. Service by publication of any party who "can
not be found" is authorized by sec. 32.05. In addition, sees.
262.12 and 262.14 provide that summons may be served by
publication on all necessary parties defendant in an action
or proceeding involving title to land. Sec. 262.12 (3) is spe
cifically made to apply where- any such defendant is un
known. Condemnation proceedings under ch. 32 were held
in Milwaukee L., H. & T. Co. v. Ela Co., 142 Wis. 424, to be
special proceedings.
The third method of condemnation authorized by sec.

83.08 has been devised to permit more summary proceedings
where haste or continuity in the highway program renders
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the more formal and deliberate methods unpractical. There
has been no judicial construction of the statute with respect
to giving notice of the award in cases where the owners are
unknown.

A reading of the section makes it clear that the matter of
necessity for the taking is left to the authorities empowered
to administer the state highway program (see sec. 83.08
(1) ), and that neither notice to the owner nor opportunity
to be heard on that question is contemplated.
In Knutson v. Rock County, 238 Wis. 110, 114, the court

pointed out that sec. 83.08 (2) had for its purpose the ex
pediting of possession by highway authorities. See, also,
Carisch v. County Highway Committee, 216 Wis. 375, 380,
where it was said:

*  * The purpose of sec. 83>08 (2) was to permit
the county committee to acquire land expeditiously, and by
making an award, to secure immediate possession of the
premises."

With such purpose in mind, it appears likely that the leg
islature intended the procedure under sec. 83.08 (2) to be
available in all cases where condemnation could be had un

der ch. 32, since the need for expedition extends throughout
the entire project. It is improbable that the legislature in
tended an entire project to be delayed, where many pieces
of land are involved, by the fact that the name of the owner
of a single piece cannot be ascertained. Specific provision
is made that if the address of the landowner is unknown,
notice of the award is to be served on the occupant, or if the
land is unoccupied, it is to be published. We believe the leg
islature intended these alternatives to apply in cases where
the name as well as the address of the owner is unknown.

Where the address of the owner is unknown, the notice
should be served upon the occupant of the land, even if it
appears that his claim is by adverse possession. If there is
a doubt as to whether he would be included within a legal
definition of the term occupant, he should be served any
way, and as an additional precaution the award should be
published. Where the name of the owner can be ascertained
from examination of the record title or by any other usual
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and ordinary methods, his name should be included in the
award, and if his address can be ascertained, a copy should
be delivered to him. If, however, the name of the owner
cannot be ascertained by an examination of the record title
or otherwise than through institution of court proceedings,
the purpose of proceeding under sec. 83.08 (2) would be de
feated if it were held necessary to obtain an adjudication of
title. In such cases resort might as well be had to the more
deliberate procedure under ch. 32.
In some cases involving statutes requiring notice of ap

plication for a tax deed to be given the owner, it has been
held that where the land is assessed to an unknown owner

no notice need be given. Irwin v. Burdick, 44 N. W. 375,
79 la. 69, and cases therein cited. In other such cases, it has
been held that notice should be given by publication. One of
the latter cases is State ex rel. v. Halden, 62 Minn. 246, 249,
64 N. W. 568, from which the following excerpt was taken:

"* * * The contention of the appellant is that no no
tice of the expiration of the period of redemption was nec
essary under the circumstances; that the statute requiring
such notice is inapplicable to such a case, because there is
no person to whom the notice could be addressed, or upon
whom it could be served, and hence the requirements of the
statute cannot be complied with. We do not concur in this
view. In our opinion, the statute is just as applicable to
cases where the owner of the land is stated to be unknown
as where the property is assessed in the name of a known
owner or supposed owner. Where the owner is stated to be
unknown, of course the notice could not be addressed to any
particular person by name. Whether, in such case, any in
vestigation should jbe made to find the owner, or whether,
without any such effort, service might be made on the per
son, if any, in the actual possession of the premises, we need
not now consider. But at least where the owner cannot be
found, and there is no one in actual possession, there is no
reason why the notice may not be served by publication,
where the name of the owner is unknown as well as where
the land is assessed in the name of a known owner. If it is
required to be addressed to any one, it can be addressed to
the 'unknown owner.' * * *"

It is significant that sec. 83.08 (2) authorizes the taking
of possession after the award is "made, approved and filed."
The wording and arrangement of the statute indicate that
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possession by highway authorities may precede notice and
payment. The amount of the award is payable immediately
upon its filing, and is thereafter held for the benefit of the
landowner, so that the filing might be considered a construc
tive payment. Provision for notice of the award is made in
the latter part of the subsection in connection with the pro
vision limiting the owner's right of action to contest the
amount of damages awarded. It appears, therefore, to be
the purpose of the notice to measure the beginning of the
period within which the landowner may commence a con
test. If such is the purpose of the notice, a defect therein
would not vitiate the county's right of possession, which
inured immediately upon the filing, but would result in
nothing more than a prolongation of the period in which
the amount of damage could be questioned.

Since the statute does not in express words specify the
method of service when the owner's name as well as his ad

dress is unknown, it must be conceded as possible that the
courts might not adopt the construction which we have in
dicated we believe accords with the legislative intent. If,
however, notice given in good faith to an unknown owner
through service upon the occupant and by publication
should be held insufficient, the position of the condemnor
could be no worse than where service is made upon the sup
posed owner and the title is in fact in someone else. Accord
ing to the rule in Searl v. School District, 133 U. S. 553, 10
Sup. Ct. 374, 33 L. ed. 740, the condemnor will be liable in
later condemnation proceedings against the true owner only
for the value of the property at the time of the taking. In
setting out the rule of the above case and other authorities
along the same line, the court said in Bear GvZch Placer
Mining Co. v. Walsh, 198 Fed. 351, 355:

"Where property is taken and improved for public use be
fore condemnation and compensation made, not in willful
trespass, or improper motive, or defiance of the owner's
right of property, but in good faith, relying on negotiations
or condemnation proceedings then pending, the rule of dam
ages is the same as in cases of condemnation and compensa
tion made before taking, and the improvements so made are
not to be taken into consideration. * * *"
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Under the foregoing rule, a defect in the manner in serv
ing the notice, where the proceedings are otherwise proper,
would result only in making the condemnor liable to the
true owner for the value of the land at the time of taking,

plus interest from the time when the payment was wrong
fully withheld. The need for expedition in a particular
project may outweigh the desirability of having the ques
tion of damages finally disposed of within two years.

2. Your second question is whether the landowner may
commence proceedings to contest the damages awarded him
under sec. 83.08 (2) before actual physical possession of the
land is taken by the highway authorities or their agents.
Under the express provisions of sec. 83.08 (2), Stats., the

landowner may proceed as provided in ch. 32 to have his
damages appraised "within * * * two years after the
filing of the award." Nothing in the terms of the statutes
makes the taking possession by the highway authorities a
condition precedent to such action.
In Baerwolf v. W. R. P. Co., 198 Wis. 112, in which it was

held that before a landowner may commence proceedings
under the authority of sec. 32.15, Stats., he must show that
there has been a taking of the land, proceedings under sec.
83.08 (2) were not there involved. The case holds only that
nothing in ch. 32, of itself, authorizes the landowner to com
mence condemnation proceedings until possession of his
land has actually been taken. The case is not applicable
when authority to commence condemnation proceedings is
given specifically by another section of the statutes.
In Muscoda Bridge Co. v. Worden^Allen Co., 196 Wis. 76,

the court held that the award of damages by the county
judge under sec. 83.07 (3) did not amount to a taking such
as to warrant condemnation proceedings by the landowner
under sec. 32.15, before the award was paid or possession
taken. The court said, however, in referring to sec. 83.07
(3), pp. 89-90:

"While the legislature might have provided that the relo
cation of the highway by the state highway commission
should constitute a taking of private property for that pur
pose, it very carefully refrained from incorporating such a
provision in the law, and no doubt for a very good reason.
Under the statute as it is written, after application has been
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made to the county judge and the award of damages has
been determined, the county committee may then pay the
sum awarded to the owner by delivering to him a county or
town order. When a tender is made to the owner of the
property, the rights sought to be acquired, by the terms of
the statute, vest in the county or town board, as the case
may be. The statute as drawn leaves it optional with the
public authorities to determine whether or not they will
take the land after the amount of the award is fixed. If the
application to the county judge amounted to a taking, then,
under the authorities, the public officials could not arbi
trarily withdraw from the proceeding, and they would prob
ably be bound to pay the award even though it might, in
their opinion, be very excessive. * * * Even if it
should be held that they might abandon the proceedings,
they would remain liable for damages. * * *"

Neither of the foregoing cases involved sec. 83.08 (2),
which expressly authorizes the landowner to proceed under
sec. 32.15 of the statutes after the "filing" of the award.
Under sec. 83.08 (2) the award becomes payable immedi
ately upon its filing. It was held under Knutson v. Rock
County, 238 Wis. 110, that when the award is made and
paid under sec. 83.07 (2), there are no further steps to be
taken by the county. They are entitled to immediate pos
session of the land, and whether or not they take advantage
of that right they have completed all the steps prescribed by
statute to constitute a legal taking.

If the statute were interpreted to mean that the owner
could not question the award until actual entry, the high
way authorities might delay taking physical possession and
thus entirely prevent the landowner from bringing action
to contest the award, since the statute limits bringing of
such action to a period within two years of the "filing."

3. Your third question is whether a landowner's action
to contest an award under sec. 83.08 (2) precludes the
county or state from taking possession of the land until the
outcome of the appeal.

Sec. 83.08 (2) expressly provides that possession of the
premises may be taken immediately after the award has
been "made, approved and filed." As pointed out in Knut
son V. Rock County and Carisch v. County Highway Corn/-
mission, supra, it was the primary purpose of the enactment



Opinions of the Attorney General 15

to make immediate possession possible and to void the delay-
incidental to proceedings under ch. 32. The opinion in XXV
Op. Atty. Gen. 646 had no reference to proceedings under
sec. 83.08 (2) and has no bearing on your question. When
there is a specific enactment on a particular subject, the ex
press provisions of that enactment supersede general stat
utes which might otherwise have applied to the same
subject.
BL

Police Regulations — Weights and Measures — Standard
Time — Under sec. 175.09, subsec. (1), Stats., it was legis
lative intention to establish United States standard central

time as standard time in state of Wisconsin.

January 27,1942.

The Honorable,

The Governor.

You have requested my opinion as to the standard of time
that will be effective in this state beginning at 2:00 A. M.,
February 9, 1942, when the standard time of each time zone
established pursuant to congressional -legislation is to be
advanced one hour.

Standard time in the state of Wisconsin, as it now exists,
was established by chapter 244, Laws 1923, which created
what is now numbered as sec. 175.09, subsec. (1), Wis.
Stats. That subsection reads as follows:

"The standard of time in this state shall be the solar time
of the ninetieth meridian west of Greenwich, commonly
known as central time, and no department of the state gov
ernment, and no county, city, town or village shall employ
any other time, or adopt any ordinance or order providing
for the use of any other than the standard of time."
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At the time that sec. 175.09 (1) was created the congress
of the United States had theretofore legislated on the sub
ject of standard time by what is now numbered as 15 U. S.
C. A. sees. 261, 263. Congress had divided the territory
of the continental United States into five zones and had es

tablished a standard time for each zone. The state of Wis

consin was included in the second zone, and it was provided
that the standard time of that zone should be known and

designated as United States standard central time. The
time so established was based on the mean solar or astro

nomical time of the 90th degree of longitude west from
Greenwich.

By virtue of P. L. 408 enacted by the 77th congress, ap
proved January 20,1942, it has been provided that standard
time, as defined by 15 U. S. C. A. sees. 261, 863 as hereto
fore set out, shall be advanced one hour beginning at
2:00 A. M. of the 20th day after the date of the law's enact
ment. Since the law was approved on January 20, 1942, the
standard time of the various time zones of the United States

will be advanced one hour at 2:00 A. M., February 9, 1942.
As applied to the central zone, in which the state of Wis
consin is located, this will mean that beginning at the des
ignated time United States standard central time will be
based upon the mean solar time of the 90th degree of longi
tude west from Greenwich plus one hour.

The determination of the question at issue involves a
rather careful analysis of the Wisconsin law. As a matter
of first impression, one is inclined to conclude that sec.
175.09 (1) establishes as the standard of time in this state

the solar time of the 90th meridian west of Greenwich, and
that the addition of the words "commonly known as central
time" is simply descriptive of the standard of time so fixed.
If this analysis is the correct one, then it is evident that any
change in central time would not affect or change the Wis
consin standard.

A careful consideration of the language of sec. 175.09
(1) convinces us, however, that the words "commonly
known as central time" are more than merely descriptive
and that they in fact constitute the definition of standard
time in the state of Wisconsin. Any other construction of
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the section would be impossible if due regard is given to the
correct meaning of the words employed.

It must be remembered that there is a distinction be

tween "solar time" and "mean solar or astronomical time".

Solar time, as defined by Webster's New International Dic
tionary, is "true solar time or apparent time". Apparent
time is the time fixed by the movement of the sun over a
particular point. It varies at different seasons of the year
because the movement of the sun varies from time to time

during the year.
Mean solar time, on the other hand, is not variable. It is

based upon the average sun time at a given point. It pre
supposes an imaginary sun which travels with perfect uni
formity at all times.

These conclusions as to the measure of time are well

known to people versed in that field and are well recognized
by legal authorities bearing upon that subject. See 62 C. J.
962 and cases there cited.

The legislature could not have intended to use the phrase
"solar time" in its technical sense in enacting sec. 175.09
(1). This is easily established by the fact that the reference
to the solar time of the 90th meridian west from Green

wich is qualified by the phrase "commonly known as cen
tral time". Central time did not at the time that sec. 175.09

(1) was enacted, nor does it now, consist of the solar time
of the 90th meridian west from Greenwich. It consists of

the mean solar time, which, as I have shown, is an entirely
different measure. Consequently, we must suppose that the
phrase "solar time" was used by the legislature in a broad
or general, as distinguished from a technical, sense; that it
was the purpose of the legislature to establish the standard
of time in this state as a time based upon the movement of
the sun over the 90th meridian west from Greenwich as

measured by what was commonly known as central time. I
have already shown that the reference to central time could
not be viewed as merely descriptive and the only alternative
is to regard it as a substantive part of the standard in
tended to be laid down.

As applied to the standard of time established when sec.
175.09 (1) was enacted, it is clear that the mean solar time
of the 90th meridian west from Greenwich was adopted,
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since at that time central time was so calculated. The ref

erence in the statute to the establishment of standard time

was to "central time", however, and "mean solar time" was
adopted only in the sense that it then constituted central
time. The situation has now been altered. By definition,
central time is now the mean solar time of the 90th

meridian plus one hour. Consequently, central time having
been established as the standard time in this state and hav

ing been so changed, I cannot escape the conclusion that our
standard must be correspondingly changed.

It is my conclusion, therefore, that at the present time
the standard of time in this state conforms with that estab

lished as United States standard central time, and that the
change made by the federal government in the computation
of United States standard central time will require a cor
responding change in the standard time of this state. In
common parlance, this means that daylight saving time will
become the standard time of Wisconsin at such time as it

becomes the standard time of the second or central time

zone.

I may say in concluding this opinion that there seems to
be some misunderstanding as to the purpose of the Wiscon
sin law relating to standard time. It has been referred to in
many instances as an anti-daylight-saving statute. Such a
statement is, in my opinion, inaccurate. It is undoubtedly
true that the statute was designed to prevent departments
of the state government and the municipalities of the state
from adopting any time other than central standard time.
So long as central standard time consisted of mean solar
time, it could be truly said that the statute was designed to
prevent departments of the state government and local gov
erning bodies from establishing daylight saving time.
When, by definition, standard time was changed to corre
spond to what has been known as daylight saving time,
any restriction against the use of that time was removed.

Actually, I see no reason why we need attribute any inten
tion to the legislature other than that of creating a standard
of time identical with the standard in general use through
out the United States.

JWR
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Taxation — Forest Crop Lands — Amounts received by
town pursuant to eh. 29, Laws 1937, were "on account of
forest crop lands" and twenty per cent thereof is payable to
county under sec. 77.04, subsec. (8), Stats.

January 28,1942.

J. C. Raineri,

District Attorney,

Hurley, Wisconsin.

You state that the treasurer of the town of Pence, Iron
county, failed to certify to the state treasurer and tax com
mission, pursuant to the provisions of sec. 77.04, subsec.
(2), Stats. 1988, a list of the forest crop lands owned by the
county within that township in 1984, but that out of the
special appropriation made by ch. 29, Laws 1987, the town
of Pence was paid $894.58, the amount which it would have
received had such certification been duly made. It now re
fuses to pay 20% thereof, amounting to $178.92, to Iron
county pursuant to sec. 77.04 (8), Stats., claiming that the
provisions thereof are not applicable to this $894.58 so re
ceived because paid to it pursuant to special act of the leg
islature. An opinion is requested as to the correctness of
this position taken by the town.

Sec. 77.04 (8), Wis. Stats., reads as follows:

"Out of all moneys received by any town from any source
on account of forest crop lan^ in such town, the town
treasurer shall first pay twenty per cent to the county
treasurer * *

Ch. 29, Laws 1987, which appropriated the money in
question, reads:

"An act providing for the payment of the full amount due
certain towns under the 1985 forest crop allotment, and
making an appropriation.

"Section 1. There is appropriated from the general fund
eight thousand seven hundred seventy-nine dollars and
twenty three cents, the total balance of the 1985 state con-



20 Opinions of the Attorney General

tribution due under the forest d'op law to fifteen towns in
thirteen counties, such towns having been paid less than the
respective amounts due by reason of the 1935 apportion
ment being made before certifications were filed. Payments
to the several towns from this appropriation shall be made
upon certification of the conservation commission."

The town of Pence is wholly unjustified in its position.
The 20% payment should be made to the county out of the
sum received through the special appropriation. It is evi
dent, both from the above italicized language in the title of
chapter 29, Laws 1987, and from the italicized language in
the text of the law, as quoted above, that the money was ap
propriated to and it was received by the town "on account
of forest crop lands in such town." There is no room for
ambiguity in such a situation. The fact that the money is
received from a special appropriation instead of from the or
dinary appropriation cannot alter the import of the words
"out of all moneys received * * * from any source on
account of forest crop lands."

It is therefore our opinion that 20% of the sum received
by the town of Pence from the special appropriation made
by the legislature in ch. 29, Laws 1937, is now due and ow
ing to the county of Iron, pursuant to sec. 77.04 (3), Stats.
HHP
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Taxation — Exemption — Brooder equipment kept and
used on farm in connection with hatching and raising chick
ens for sale from eggs produced on farm, where no custom
hatching is done, is exempt from taxation by sec. 70.11,
subsec. (12), par. (a). Stats.

January 29,1942.

0. Strossenreuther,

District Attorney,

Shawano, Wisconsin.

You have submitted the facts relating to the ownership
and use of certain described brooder equipment and re
quested an opinion as to whether it comes within the provi
sions of sec. 70.11, subsec. (12), par. (a), Wis. Stats., which
exempts from taxation:

"The tools of a mechanic kept and used in his trade and
farm, orchard and garden machinery, implements and tools
actually used in the operation of any farm, orchard or gar
den, * *

"W" owns 120 acres of farm land, 35 of which are culti
vated and the rest is pasture and wood lots. He keeps 17
head of cattle and has the usual and ordinary farm ma
chinery. Besides, he has brooder equipment with which he
hatches and cares for approximately 65,000 chicks annually.
He uses only the eggs produced on his own farm and does
no custom hatching for anyone who might bring eggs to his
hatchery. Of the chickens he hatches annually he keeps ap
proximately 4,000 as breeding stock, raises an additional
15,000 as "started chicks", which are sold to buyers after
they reach maturity, and the remainder he sells as day-old
chicks. Your inquiry is whether the brooder equipment
used in hatching these chicks is exempt from taxation.
The buildings on the land are the usual and regular farm

buildings, excepting that the chicken coop or house and the
brooder equipment are kept in a single building apart from
the barn or any of the outbuildings and a short distance
from them. "W" "estimates that his own personal time is
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divided approximately 25% devoted to the hatchery end
and 75% to the care of his matured chickens and general
farm work. He has one married son living on the farm with
him, who works full time, and another son who works when
not at school, both in the general farm and the hatchery op
erations. One hired man, although not a specialist in hatch
ery business, works exclusively in the hatchery and in car
ing for the chickens raised and kept on the farm. Prac
tically all the feed required for the chickens is not raised on
the farm. He does not keep a separate set of books for the
hatchery segregated from his other farm income, although
books are kept for purpose of the income tax. It is stated
that about 60% of his income is derived from the chicken
business and 40 % from the regular farm business.
The question is whether such use of the brooder equip

ment constitutes the use of farm machinery, implements
and tools in the operation of a farm. We find no case in this
state passing upon the question of whether the hatching
and raising of chickens is a farming operation. However,
our court in the recent case of Eherlein v. Ind. Comm.,
(1941) 237 Wis. 555, 297 N. W. 429, pointed out that in de
termining the meaning of the word "farm", as used in the
workmen's compensation act, consideration must be given to
the common understanding of that term.
In a bankruptcy case, where it was necessary to construe

the term "farmer", it was held that a person deriving all his
income from raising about 5,000 chickens upon about 20
acres of land, from which about 25% of their food was de
rived, was a farmer. In re Wilkinson, (1935 D. C. N. Y.)
10 Fed. Supp. 100, 27 Am. Bankr. Rep. (N. S.) 632.
In Fleckles v. Hille, (1925) 83 Ind. App. 715, 149 N. E.

915, a workmen's compensation case, it was necessary to de
termine whether a man employed on a tract of 40 acres,
one-fourth of which was cultivated, the principal output of
which was eggs and poultry, was engaged in farm labor
when he was hurt while preparing feed for the chickens.
In holding that he was, the court said, p. 717:

"* * * In this state, it is a matter of common knowl
edge that poultry production by Indiana farmers is well
nigh universal, though carried on more extensively by some
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than by others. The fact that appellants in the operation of
the farm specialized in the production of poultry, did not,
under the facts of this case, take them or their employees
out of the agricultural class."

Although used in a different type of case from that here
involved, the language of the Indiana court is very much in
point and is expressive of the common understanding in this
state of poultry raising as a farming operation. For years
chickens have been, and still are, kept and raised quite gen
erally on the farms in this state, on some more extensively
than others, and in recent years the use of some type of
brooder equipment has become very common. The fact that a
particular piece of equipment, such for example as tractors,
pumps and wagons, may be used in an occupation or busi
ness other than farming does not make it any the less a
farming machine, implement or tool when actually used on
a farm in carrying on farming operations.
Under the facts you present, and especially in view of the

fact that no custom hatching is done, we cannot say that
this brooder equipment is not used in carrying on farming
activities, but is used rather in operating a commercial
business. Our opinion is in accord with your view that this
brooder equipment comes within the language "farm ma
chinery, implements and tools used in the operation of a
farm" of sec. 70.11 (12) (a). Stats., and is therefore ex
empt from taxation.
HHP
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Criminal Laiv — Judgments — Prisons — Prisoners —
Parole — When convict on parole from state prison violates

his pax'ole by committing misdemeanor for which he is sen
tenced to county jail or house of correction state prison sen
tence is tolled from date of violation until he is returned to

state prison and time spent in county jail or house of correc
tion does not count toward service of such prison sentence.
XXX Op. Atty. Gen. 218 followed and applied.

January 30,1942.

A. W. Bayley, Secretary,

Department of Public Welfare.

You state that a man who had been paroled from the Wis
consin state prison was subsequently convicted of a misde
meanor and sentenced to a term of six months at the Mil

waukee county house of correction, where he is now incar
cerated. You do not state whether any action has been
taken to revoke his parole nor whether the misdemeanor
conviction occurred in the same court in which he had pre

viously been convicted and sentenced to the state prison,
but we consider those facts to be immaterial.

You inquire whether the sentence to the state prison un
der which the defendant was paroled runs concurrently
with the sentence to the house of correction, referring to
the opinion of this office reported at XXX Op. Atty Gen.
218.

In Application of McDonald, (1922) 178 Wis. 167, the
Wisconsin supreme court adopted the rule that where a man
is on parole from the state prison and is convicted of an

other offense and sentenced anew to that prison, the two
sentences run concurrently in the absence of a direction by
the court to the contrary. This decision is based in part on
the provisions of sec. 359.07, which provides that a sentence
to the state prison shall commence on the day that such
sentence is pronounced, and in part on the fact that ch. 390,

Laws 1889, formerly provided that in such a case the sec
ond sentence to the state prison should not commence to run

until after the expiration of tlie term on which the de-
fondant had been paroled, but that statute was repealed by
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the revision of 1898. It is therefore clear that the rule of

the McDonald case applies only to situations in which both
sentences are to the state prison and does not cover a situa
tion where the second sentence is to a county jail or the
house of correction upon conviction of a misdemeanor. The
McDonald case was decided solely on the brief and argu
ment of counsel for the petitioner, an assistant attorney
general having appeared and conceded that there was no
warrant for the further imprisonment of said petitioner
under the facts of that case. For that reason it is considered

that the McDonald case is not to be regarded as in any way
persuasive in the present situation, but is limited as an au
thority to cases where both sentences were to the state
prison. Other cases in which the rule of the McDonald case
has been adopted recognize that it is so limited and does not
apply where the two sentences are to different prisons. See
People ex ret. Clancy v. Graydon, (1928) 329 111. 898, 160
N. E. 748; White v. Kwiatkoivski, (C. C. A. 10th, 1932) 60
F. (2d) 264, 265.
As pointed out in XXX Op. Atty. Gen. 218, a parole vio

lator has for most purposes the status of an escaped pris
oner. His sentence continues to run while he is on parole
only , until the date of the violation, at which time he is
deemed to have escaped and his sentence ceases to run by
virtue of sec. 359.07, Stats. Upon his return to the state
prison, it commences to run again and it is immaterial that

he may also be then under sentence for another offense. This
rationale was adopted by the circuit court of appeals in the
Kwialkowski case, above cited, in explanation of its decision
that the two sentences to the same prison would run con
currently in the absence of a contrary order by the court.
However, the period of the escape cannot be considered, to
have expired prior to the time when the escaped prisoner
is returned to the institution from which he escaped. Time
spent in a county jail is specifically excluded from the com
putation of a sentence to the state prison by sec. 359.07, and
in the present case it is a county jail sentence which the
prisoner is serving at the house of correction. Where a
defendant is sentenced to a penitentiary on one count and to
a county jail on another count, such sentences are presumed
to be consecutive, not concurrent (United States v. Remus,
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(C. C. A. 6th, 1926) 12 F. (2d) 239, certiorari denied, 271
U. S. 689), although it may be conceded that in such a case
the court could direct that the two sentences be served con

currently at the penitentiary, though not at the county jail
in view of the specific provision of sec. 859.07 above re
ferred to.

To recapitulate, then, it is considered that the rule in the
McDonald case applies only where the second sentence is to
the state prison and not where the second sentence is to be
served in some other institution; the parole violator is re
garded as having escaped from the state prison on the date
of his violation and the term of his sentence ceases to run

from that date until he is again received at the prison; and
time served in the house of correction or a county jail on
conviction of a misdemeanor cannot be counted toward serv

ice of the state prison sentence. Therefore, the prisoner in
the case which you have submitted is required to serve the
balance of his term in the state prison, computed from the
date of violation of his parole, after he has completed serv
ice of his six-month term in the house of correction, if his
parole is duly revoked.
WAP
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Public OfUcers — County purchasing agent appointed un
der sec. 59.07, subsec. (7), Stats., is not authorized to pur
chase equipment for offices other than those there enum
erated.

County officer appointed as purchasing agent may be paid
compensation for acting as such agent in addition to his
regular salary as county official.

January 30,1942.

Fulton Collipp,

District Attorney,

Friendship, Wisconsin.

You have requested our opinion as to whether the county
board may appoint one of the county officers enumerated in
sec. 59.07, subsec. (7), Stats., as purchasing agent for all
offices and departments of the county government.
You also ask our opinion as to whether, if one of the

county officers so enumerated is selected as purchasing
agent, either for all county offices or for those enumerated,
he may be granted compensation for discharging such func
tions in addition to the compensation which he enjoys by
virtue of his office.

Sec. 59.07 (7), Stats., reads as follows:

"The county board of each county is empowered at any
legal meeting to:

<<4: 4e 4:

" (7) Prescribe the form and manner of keeping the pub
lic records of the county in any county office and the ac
counts of the several county officers; and, except in coun
ties of a population of two hundred fifty thousand or more,
may appoint a person or committee as county purchasing
agent, and such person or member of such committee need
not be a member of the county board but may be the county
clerk, county treasurer or any other county officer, and
make appropriations for their services. Such purchasing
agent shall provide all books, stationery, blanks, safes, fur
niture, telephone service, fuel and lights necessary for the
discharge of official business in the offices of the county
clerk, clerk of the circuit court, register of deeds, treasurer,
sheriff and county judge, and the chairman of the county
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board shall forthwith sign an order in payment therefor.
When the cost of such supplies exceeds sixty dollars, the
said purchasing agent shall in such manner as he shall deem
best to secure the attention of probable bidders, invite pro
posals of similar standard supplies of ̂ ual quality, and
shall purchase from the lowest reliable bidder. In counties
having a population of two hundred fifty thousand or more,
purchases shall be made for any or all of the offices, boards,
departments and commissions of said county in such man
ner and by such agency as the county board shall by ordi
nance provide for."

Prior to certain amendments, to which attention will be
called, the quoted subsection empowered the county board
to provide necessary equipment in the offices of county
clerk, clerk of circuit court, register of deeds, treasurer,
sheriff, and county judge. Sec. 669, subsec. 7, R. S. 1878.
These offices, you will note, are the same offices now enum
erated. A question was raised by the court in Towsley v.
Ozaukee County, 60 Wis. 251, as to whether the enumera
tion of these certain offices did not preclude the county
board from purchasing supplies for offices not enumerated.
The court indicated that no such power had been granted, al
though the observation appears to have been expressed by
way of obiter dictum. We do not think it necessary to pass
on that particular question at this time, however, since we
are of the view that the problem may be solved by a proper
application of other relevant principles.
At the time the law vested the power of purchasing in the

county board it was held in a well written opinion of this
office that the power could not be delegated to one not a
member of the county board. XII Op. Atty. Gen. 212. There
after the statute seems to have been amended for the ex

press purpose of permitting the county to employ a pur
chasing agent who was not a member of the county board.
See ch. 69, Laws 1929. Following that amendment a county
board designated an elected county officer as county pur
chasing agent, and it was held in XX Op. Atty. Gen. 196
that the two positions were incompatible. Following that
opinion, and probably as a result of the holding, the stat
ute was amended to permit county boards to appoint one of
the county officers now referred to in sec. 59.07 (7), Stats.,
as county purchasing agent.
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In view of this legislative history we are of the opinion
that none of the county officers mentioned, if appointed
county purchasing agent, can exercise the power to pur
chase equipment for any offices other than those enumer
ated. We start with the premise that the statute authorizes
the county board to appoint a purchasing agent to act for it
in making purchases for certain designated offices. It may
well be that the county board possesses power to make pur
chases for offices other than those mentioned. This ques
tion is not entirely free from doubt, in view of the case above
cited, but whatever the power of the county board might
be in that situation, it is made clear by the opinion in XII
Op. Atty. Gen. 212, to which reference has been made, that
the additional power cannot be delegated by the board in
the absence of some authority to so delegate it.

We are not here concerned with the power which the
county board has to purchase equipment for county offices.
We are concerned with the narrow question of the right of
the county board to delegate such authority as it may have.
We are satisfied that its power to delegate authority is lim
ited to the express power given and to which reference has
been made.

This disposition of the question renders it unnecessary to
consider the effect of statutes such as those relating to the
power of the county superintendent of schools to purchase
equipment for his office. It may well be contended that he is
specifically authorized to make purchases without regard to
any other provision that might be made to county purchas
ing.

With respect to the second question presented, we think
that if one of the designated officers is appointed to act as
purchasing agent it would not be improper to compensate
him for acting in that additional capacity. As you point out
in your request, the law provides that the salary of a county
officer shall not be increased or diminished during his term
(see sec. 59.15, (1), Stats.), but this does not mean that he
cannot hold an additional position and receive such salary
as is incident to the performance of the duties of that po
sition. It is one thing to increase a salary incident to an
office and it is another thing to appoint an officer to another
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office or position which carries a salary. An officer may hold
two offices and may receive two salaries as an incident to
those offices and the appointment to the second office does
not constitute an increase in the compensation of the first
office. He derives his second salary not by virtue of the first
office but by virtue of the second office.
JWR

Appropriations and Expenditures — Education —Vocor
tional Education — State vocational board may not direct
expenditure of funds received from federal government for
vocational aid except in compliance with restrictions and
conditions of federal laws. Each phase of program for
which expenditures are contemplated should first be sub
mitted to federal security agency for approval before any
federal funds are utilized therefor.

January 31,1942.

George P. Hambrecht, Director,

Vocational and Adult Education.

You state that the safety engineer of the rural electrifica
tion administration of the United States department of ag
riculture has made a request to your department for circuit
instruction in safety and job training for rural cooperatives
in the field of rural electrification. The safety engineer
has proposed that the several rural electrification coopera
tives advance funds for a portion of the cost of travel and
instruction of circuit teachers who would be employed on
this program, the balance of the cost to be paid from federal
Smith-Hughes and George-Deen funds allotted to the state.
In this connection you ask three questions:

"1. Would funds appropriated by the several rural elec
trification cooperatives to be paid directly to the instructors
be considered as private or public funds for the purpose of
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instruction in the fields outlined, and could federal Smith-
Hughes funds therefore be legally used to match expendi
tures made?"

The George-Deen act makes federal aid dependent on the
condition "that the several States and Territories shall be

required to match by State or local funds or both" certain
percentages of the appropriations. 20 U. S. C. A., sec. 15h.
The Smith-Hughes act contains the following provision:

moneys expended under the provisions of
this chapter, in cooperation with the States, for the salaries
of teachers, supervisors, or directors of agricultural sub
jects, or for the salaries of teachers of trade, home econom
ics, and industrial subjects, shall be conditioned that for
each dollar of Federal money expended for such salaries
the State or local community, or both, shall expend an equal
amount for such salaries; * * 20 XJ. S. C. A.,
sec. 19.

Rural electrification cooperatives can not be classified
within the term "State or local communities." The term lo

cal communities obviously refers to governmental subdivi
sions or agencies. Under a literal interpretation of the
quoted provisions, the payment of teachers' salaries and ex
penses by cooperatives would not be a matching of federal
funds by state or local communities, nor an expenditure of
funds by the state or a local community.

"2. In view of the restrictions placed upon the expendi
ture of federal funds in section 20.83 (8) of the statutes
and section 41.13 which creates and determines the power
and authority of the state board of vocational and adult ed
ucation, would it be possible for the state board of voca
tional and adult education to pay for a portion of the cost of
such a program of safety and job training for the rural
electrification cooperatives from the aforementioned federal
funds?"

Sec. 20.33, subsec. (8), Stats., reads in part:

"Any moneys received by the state from the United
States as federal aid for vocational adult education
*  * * shall be expended only in conformity with the
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purposes and requirements of the several acts of congress
under which such federal aid is paid to this state.

It is provided in 20 U. S. C. A., sec. 18 that a state may
secure the benefits of appropriations for vocational educa
tion only by securing the approval of the federal security
agency for the proposed instructional program. Sees. 20
and 21 of 20 U. S. C. A. provide that the educational proj
ects for which federal funds are used shall be under "pub
lic supervision or control" and that they shall meet certain
other conditions in respect to which the approval of the fed
eral security agency must be obtained.
20 U. S. C. A., sec. 26, provides in part:

"The Federal Board for Vocational Education [whose
functions have been transferred to the federal security
agency] may withhold the allotment of moneys to any State
whenever it shall be determined that such moneys are not
being expended for the purposes and under the conditions
of this chapter."

Under the foregoing provisions it appears that the fed
eral security agency would be entitled to withhold funds
from the federal appropriation if it were not satisfied that
the instruction for which they are to be used is under the
public supervision and control or fails to meet the other
conditions prescribed by the federal law. Unless the in
struction program has been approved by the federal se
curity agency as meeting the conditions prescribed in the
federal law, the state board of vocational and adult educa
tion is prohibited by sec. 20.33 (8) from using federal funds
therefor.

"3. It has also been suggested that the several cooperatives
would appropriate funds and donate time to schools of voca
tional and adult education for the carrying on of the pro
posed instruction. Could local boards of vocational and
adult education legally accept such donations in view of the
fact that there is no specific provision in the statutes for ac
ceptance of gifts or donations by local boards of vocational
and adult education?"
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As you have pointed out, there is no express provision in
the statutes authorizing boards of vocational education to
accept gifts. In Beurhans et al. v. Cole et aL, 94 Wis. 617,
627, it was recognized as a rule of the common law that a
municipal corporation has authority without specific au
thorization to accept gifts to be used for authorized munici
pal purposes. A city, village or town might accept funds to
be appropriated for purposes of vocational education pro
vided no unlawful or unauthorized conditions were attached

to the gift.

Subsecs. (2), (5) and (6) of sec. 41.16, Stats., make pro
vision for the appropriation to the vocational and adult ed
ucation fund of moneys received from sources other than
tax levy. While subsecs. (2) and (5) may have been in
cluded in the law to cover state and federal aid, subsec. (6)
apparently contemplates that local boards of education may
receive moneys from different sources. Its terminology is
suflSciently broad to cover gifts. It reads:

"All moneys received by said board shall be paid to the
town, village or city treasurer and are appropriated to the
vocational and adult education fund."

Whether or not any funds donated to a local vocational
board by a private agency would be regarded for purposes
of matching federal funds as moneys supplied by "the state
or local community" is a matter involved in the administra
tion of the federal law, upon which the interpretation by
the federal security agency would have more practical effect
than any opinion given by this office, at least in the absence
of legal action.

The same observation applies to all of your questions. We
have given you the foregoing information to appraise you
of the restrictions imposed upon the state vocational board
as to the expenditure of federal funds otherwise than in
strict accordance with the federal law. As to whether any

particular program or project is one for which federal
funds may be used, the federal security agency is given a
considerable amount of discretion. We advise you to draft
complete information as to the particular phase of the in-
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structional program involved in your questions and submit
it to the federal security agency to ascertain whether or
not it meets their approval.
BL

Appropriations and Expenditures — County Council of
Defense — Counties and towns are not empowered to ap
propriate funds to county councils of defense, except those
exercising village powers under sec. 60.18, subsec. (12),
Stats., may make such appropriations. Cities and villages,
including city of Milwaukee, may appropriate such funds.

February 2,1942.

The Honorable,

The Governor.

You have requested our opinion as to whether counties,
towns, cities and villages may appropriate public money to
support county councils of defense.
During the last world war provision was made for appro

priation of money by counties, towns, cities and villages to
county councils of defense authorized by the state council
of defense. Ch. 241, Laws 1917. This specific authorization
was repealed by ch. 396, sec. 25, Laws 1921. There is no
longer any express authorization in the statutes for such
appropriations.
The Wisconsin council of defense, as now constituted, is

not a legislative creation but exists by virtue of executive
order. It operates as an agency of the executive office and is
financed by an appropriation made to the executive office by
the legislature for the purpose of enabling the state to par
ticipate in national defense activities. See sec. 20.02, subsec.
(9), Wis. Stats. The state council of defense participates in
national defense activities in that, among other things, it
acts as the state agency co-operating with the national civil-



Opinions of the Attorney General 35

ian defense program. There are other respects in which it
also participates, but it is not necessary for the purposes of
this opinion to go into them in detail.

County defense councils for the most part operate in the
several counties of the state upon a county-wide basis as the
units through which the activities of the state council are
carried on in the several counties. There are or may be a
few instances in which counties are divided into two por
tions with a separate council for each portion, but this is
an exception to the rule. Thus, the organization of the civil
ian defense program is so planned that civilian defense ac
tivities within a particular county are administered by the
county council of defense. As in the case of the state coun
cil, the county councils are not a legislative creation. They
do not constitute a part of the county government.

Notwithstanding the fact that the activities carried on
by the county councils are highly important from the stand
point of serving the public welfare, we are of the opinion
that county boards may not appropriate county money for
the purpose of financing their activities. Under the law of
this state, counties are regarded as agencies of the state
government and have only such powers as are expressly
granted or are necessarily implied from grants expressly
made. Sv(Mdding v. Wood County, 218 Wis. 224. We find no
suggestion of an express grant to appropriate money such
as was made by ch. 241, Laws 1917. Neither is the power
to be necessarily implied from any other express grant. The
action of the legislature in making specific provision for
such appropriations as it did in enacting ch. 241, Laws
1917, would suggest that in its opinion such an express
grant was required. As we have pointed out, when that ex
press grant has been repealed it cannot be relied upon to
justify such appropriations at this time.

The same considerations are applicable in the case of
towns and need not be independently considered. We must
qualify this statement, however, by the suggestion that in
the case of those towns of a special class which have been
duly authorized pursuant to the provisions of sec. 60.18
(12), Wis. Stats., the power to appropriate would probably
be the same as the power of villages to appropriate as here-
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inafter discussed. The section in question authorizes the
electors of towns having a population of not less than 500
and having therein one or more incorporated villages to di
rect by resolution that the town board may exercise all pow
ers relating to villages and conferred on village boards by
ch. 61, Stats., except as such powers conflict with statutes
relating to towns and town boards. We fail to see where
the exercise of the power to appropriate such money would
conflict with any statute relating to towns or town boards
and we, accordingly, are of the view that this special class
of towns has the same power to appropriate money as do
villages.
In the case of cities, however, a different principle gov

erns. Through the enactment of ch. 242, Laws 1921, the
legislature granted to cities of the second, third and fourth
class very broad powers with respect to acting for the bene
fit of their inhabitants. Sec. 62.11, Wis. Stats., created by
the law in question, has been said by the Wisconsin supreme
court to confer upon such cities "all the powers that the leg
islature could by any possibility confer." Hack v. Mineral
Point, 203 Wis. 215, 219.

The situation appears to be the same with respect to such
cities as it was under the express grant of authority made
by the legislature pursuant to ch. 241, Laws 1917. In that
case the power to appropriate was made by express grant
and in the present case it exists by virtue of a general
grant.

We shall not extend this opinion by setting out sec. 62.11,
Stats. It is sufficient for present purposes to say that in our
opinion it is sufficiently broad to permit of appropriations
to county councils of defense since it is quite clear that such
appropriations relate to the "good order of the city" and to
the "health, safety and welfare of the public."

Neither do we think that any serious constitutional ques
tion is present. It might conceivably be claimed that, since
portions of a county without the boundaries of a second,
third or fourth class city within a county benefited by rea
son of such a city's appropriation of money to the county
council of defense, the appropriation would be invalid as
applied to a county rather than to a city purpose. The doc-
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trine might be invoked that a city may appropriate the
money of city taxpayers for the benefit of the city govern
ment but that it cannot extract money from its taxpayers
for the benefit of the citizens of another governmental sub
division, such as a county. We recognize the existence of a
principle of constitutional law under which such an argu
ment could be advanced. We do not think, however, that the
principle applies in the present case. It has never been held
that a city's power to appropriate money for the benefit of
its inhabitants is rendered nonexistent by the fact that peo
ple who are not inhabitants of the city are also benefited. It
is sufficient to sustain the appropriation that the people of
the city derive a direct benefit and that the purpose is one
which may be fairly related to the government or the gen
eral welfare of the city's inhabitants. Without attempting
to exhaust the field by any means we call attention to the
following cases dealing with the subject: Lund v. Chippewa
County and others, 98 Wis. 640; Brodhead v. City of Mil
waukee and others, 19 Wis. 624; State ex rel. Wisconsin
Dev. Authority v. Dammann, 228 Wis. 147.
The fact that no constitutional objection was raised to

such appropriations during the last war would indicate a
general acceptance o>f the view that there was no constitu
tional infirmity involved.
The same rule applies to villages as that which applies to

cities. See sec. 61.34 (1), Wis. Stats.
With respect to the city of Milwaukee, which is the only

first class city in the state, the situation is the same as in
the case of second, third and fourth class cities. The city of
Milwaukee operates under a special, as distinguished from a
general, charter but powers as applied to the field in which
it may act for the benefit of its inhabitants are the same as
those of second, third and fourth class cities. See sec. 6.04,
Milwaukee city charter.
JWR
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Physicians and Surgeons — Public Health — Wisconsi7i
Genet-al Hospital — Fee fixed by see. 142.03, Stats., may not
be paid to physician for filing verified report on patient's
condition unless such physician has also examined patient
personally under appointment made for that purpose by
county judge.
Where application is made for hospital treatment at pub

lic expense under ch. 142, Stats., county judge is required to
appoint physician to examine patient.

February 11,1942.

Paul W. Griesser,

District Attorney,

Medford, Wisconsin.

In connection with applications for hospital treatment un
der sec. 142.02, Stats., you ask whether the patient's own
physician is entitled to the statutory fee of five dollars fixed
by sec. 142.03 if such physician files a verified report on the
patient's condition based on a previous examination without
making further examination of the patient and without be
ing appointed by the county judge to make such an
examination.

Sec. 142.03, subsec. (2), provides in part that after an
application for hospital treatment has been filed, the county
judge "shall" appoint a physician "personally to examine"
the person seeking hospitalization. The physician so ap
pointed is required to make a verified report on certain mat
ters, presumably based on the personal examination which
he was appointed by the county judge to make. The statute
then provides that the physician "shall be paid by the
county five dollars, and actual and necessary expenses." The
purpose of the statute is obviously to provide for an impar
tial examination and report by a physician acting in behalf
of the county rather than as the agent of the person desir
ing hospitalization, in order to enable the county judge to
determine whether the conditions warrant expenditure of
public funds. The statutory fee is in compensation for the
entire service, which includes not only the report but the
examination upon which the report is based. The fee is not
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apportionable and may be paid only when all the conditions
prescribed by the statute have been met. In this connection,
sec. 271.41 (2), Stats., may also be applicable. It prohibits
the acceptance of a fee fixed by law unless the service for
which the fee is payable has been rendered.
A medical examination made at the behest of the patient

prior to the application for hospitalization fails to meet the
statutory requirements. It is not made on behalf of the
county nor under appointment by the county judge.
The language of sec. 142.03 (2), with respect to the ap

pointment of a physician to examine the applicant, is man
datory. The legislature made the procedure prerequisite to
the expenditure of public funds for hospitalization of indi
viduals. It is in the nature of a safeguard upon the public
treasury. One express modification of the procedure is con
tained in the last sentence: "In the case of a crippled per
son for whom recommendation has been made for hospital
treatment, by a recognized orthopedic surgeon." The fact
that a specific modification of the procedure is provided for
certain cases negatives an intent that there should be a mod
ification in other cases. The legislature has provided in sec.
142.02 that application for hospitalization may be filed by a
physician or surgeon as well as by certain other persons. It
is not indicated, however, that applications filed by a physi
cian shall be subject to any different procedure than appli
cations filed by other persons.
Our court has held in Carthaus v. Ozaukee County, 236

Wis. 438, 295 N. W. 678, that medical expense and hospital
care may not be made a public charge except in strict ac
cordance with the statutes.

The legislature probably did not contemplate that in or
dinary circumstances the physician to be appointed by the
county judge would be the physician of the person for whom
public aid is sought. If, however, the county judge in the
exercise of his discretion should appoint the patient's own
physician, such physician is entitled to the statutory fee
upon performance of the service prescribed by sec. 142.03
(2), even though he may have been previously compensated
by the patient for performing a similar service.
BL
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Indigent, Insane, etc. — Pom' Relief — Old-age Assist
ance — Amounts collected by county from property trans
ferred to county by recipient of old-age assistance, or from
proceeds of sale of real estate subject to lien for old-age as
sistance, must be first applied by county officials as specified
in sec. 49.25, Stats., to full extent of old-age assistance claim
before being used to reimburse county for other forms of
public assistance. This is true regardless of whether
amounts are recovered through proceedings in county court
or otherwise. Obligation is not affected by fact that old-age
assistance beneficiary may have signed agreement purport
ing to subordinate old-age assistance claim to claims of
county for other forms of assistance.

February 11,1942.

Frank C. Klode, Director,

Department of Public Welfare.

You have submitted a number of questions relating to dis
position of funds recovered by counties from the property
of beneficiaries of old-age assistance who have also received
other forms of assistance from the county. You state that
some counties apply the recovered money first to repayment
of the county's disbursements for funeral expenses, poor re
lief, medical aid, and institutional care, and apply only what
is left to repayment of old-age assistance in accordance with
the following quoted portion of sec. 49.25 of the statutes:

*  Of the net amount recovered pursuant to the

provisions of this section or section 49.26, one-half shall be
paid over to the United States government, and the re
mainder shall be paid into the treasuries of the state and its
political subdivisions, in the proportion in which they re
spectively contributed to the old-age assistance recovered."

Your first two questions apply to cases in which the
county's claims are recovered in county court proceedings
for administration or probate of the estates of deceased
beneficiaries of old-age assistance. Some of the information
which you gave us, however, and our subsequent investiga-
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tion, reveal that funds recovered through transfer of prop
erty from beneficiaries of old-age assistance, even where no
administration or probate proceedings are involved, are
sometimes applied to reimburse the county for other forms of
relief prior to reimbursement for old-age assistance.
As a general proposition, and funds recovered by reason

of an assignment or a lien given under sec. 49.26 of the stat
utes are amounts "recovered pursuant to" such section, and
must be allocated in the manner prescribed in sec. 49.25, re
gardless of whether the recovery is effected through pro
ceedings in county court or otherwise. The provision of sec.
49.25 relating to allocation of recovered funds is directed
to county administrative officials rather than to the court as
a judicial agency. The obligation under the quoted sentence
does not arise until the funds have been collected by admin
istrative officials and are beyond the jurisdiction of the
court in whatever action they may have been collected.
So many different factual situations may arise that it is

impossible to anticipate them all in an opinion of general
import. This opinion will attempt to lay down general
rules for the guidance of officials charged with the han
dling of funds recovered from the recipients of old-age as
sistance but, in any case where the application of the gen
eral rules is doubtful, specific facts must be submitted be
fore an answer can be given which is applicable to the indi
vidual case.

It appears that some counties assert the right to apply the
recovered funds to claims for general relief and institu
tional care, on the basis of written assignments or liens ex
ecuted by the beneficiary whereby he agrees that such
claims of the county shall have priority over claims for old-
age assistance. In other cases, the old-age assistance bene
ficiary, prior to the receipt of such assistance, executes a
written lien or assignment as security for repayment of
poor relief or institutional care, and priority is claimed on
the ground that such liens antedate the statutory lien for
old-age assistance.
The Wisconsin statutes impose upon local governmental

units a mandatory duty to relieve the poor. Meyer v. Town
of Prairie du Chien, 9 Wis. 233; Mappes v. The Board of
Supervisors of Iowa County, 47 Wis. 31. The whole matter
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of relief to the poor is strictly statutory. The legislature 
may require local governmental units to give relief upon 
such conditions as it sees fit, and neither any obligation nor 
any right of a governmental agency in respect to public re
lief exists independently of statute. Holland v. Cedar Grove,
230 Wis. 177; Patrick v. Baldwin, 109 Wis. 342. 

It is also a fundamental concept of law that a county has 
no powers except as created by statute, either expressly or 
by necessary implication. Spauuling v. Wood County, 218 
Wis. 224, 228; Frederick v. Douglas County, et al., 96 Wis. 
411. In accordance with these well established rules, it is fa
tal to the existence of any right claimed by a county if stat
utory authorization is lacking. It is doubtless true, as stated
in 48 G. J. 520, that it is not contrary to public policy for a
pauper to indemnify public authorities for his support; but
that rule has no bearing on the question of authority of sub
ordinate governmental agencies, whose powers are
grounded in statute, to require or accept such indemnity.

It was ruled in XXI Op. Atty. Gen. 596, XXII Op. Atty. 
Gen. 277 and XXV Op. Atty. Gen. 673 that the Wisconsin 
statutes do not give a county authority to require, as a con
dition to the granting of relief, that the needy person con
tract to reimburse the county. This we deem still to be the 
law under existing statutes. The enactment of chapter 299, 
Laws 1933 (sec. 49.025, Stats.), confirms the legislative in
tent in this respect. That law reads : 

"No person shall be denied relief as a poor person on the 
ground that he has an equity in the home in which he lives 
or a cash or loan value not in excess of three hundred dol
lars in a policy of insurance. No applicant for relief shall 
be required to assign such equity or insurance policy as a 
condition for receiving relief." 

G
his is, in effect, an express affirmance of the legislative pol
cy that no person eligible for relief should be required to 
ssign his property as a condition of receiving relief. The 

policy had previously been effectuated merely by the failure 
of the legislature to authorize an assignment; but when the 
standard of eligibility for receiving public support was al
tered, the legislature expressly indicated that the alteration 
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should not change the existing law relating to the require
ment of indemnity, as applied to the cases covered by the 
new law. 

It has been contended on behalf of some counties that, 
since sec. 49.26 of the statutes makes it discretionary with 
the county judge whether the applicant for old-age assist
ance shall be required to assign his personal property, it 
follows that the judge has authority to accept an assignment 
in which claims for old-age grants have been subordinated 
to other claims. The discretionary power conferred upon 
the judge by sec. 49.26 (1) is limited to a determination 
whether the assignment is necessary. In XXV Op. Atty. 
Gen. 205 it was pointed out that the phrase "if the county 
judge deems it necessary" means if he deems it necessary in
order that the public be secured. Once his determination as 
to the necessity of an assignment has been made, the opera
tion of the statute becomes mandatory. The mere taking of 
the assignment shows that the discretion as to determining 
the necessity therefor has been exercised. The discretion 
does not extend to the imposition of conditions inconsistent 
with the purpose of the statute. 

The county judge is given no discretion as to filing a lien 
upon t}:te real estate under sec. 49.26 ( 4). That sect_ion pro
vides that "�II" old-age assistance paid "shall" become a lien, 
and that the required data "shall be entered upon a certi
ficate which the county judge "shall" cause to be recorded. 
He may release the lien only if he "is satisfied that the· col
lection of the amount paid as old-age assistance will not 
thereby be jeopardized or that the release of the lien 
* * * is necessary to provide for the maintenance and 
support of the beneficiary." Since his discretionary author
ity to release the lien is limited to cases falling within the 
scope of the foregoing wording, it follows that he may not 
release it for another purpose, such as to perroit atber 
county claims to take prioricy. Ifthe value of the property 
is insufficient to take care of all such claims, the release of 
the statutory old-age assistance lien in order to substitute 
contractual liens would be contrary to the express provision 
of the statute, since it would jeopardize the collection of 
the amount paid as old-age assistance. 
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The remedies available to counties for recovery of 
amounts paid as poor relief or for institutional care are cov
ered completely in sec. 49.10 of the statutes, and in the case 
of counties of 500,000 population or more, in sec. 46.10 (7). 
If the legislature intended that the relief should constitute 
a charge or lien, or that counties should have authority to 
accomplish that result by contract, it would have so pro
vided. On the contrary, the provisions of the above sections 
make it clear that there shall be no right or remedy on the 
part of the county until the assistance has been given. The 
existence of a contractual lien would be inconsistent with 
the right of a judge under sec. 49.10 to refuse to render 
judgment in an action brought to enforce the claim for re
lief granted, "in any case where a parent, wife or child is 
dependent on such property for future support." 

The fact that a county enforcing a claim under sec. 46.10 
(7) is given the status of a preferred creditor indicates that
the legislature considered the question of what security or
preference the county should have in such cases, and fixed
upon the preference so given in lieu of other machinery for
enforcement of the claim.

In construing these statutes, it must be borne in mind 
that the county would have no claim of any kind against the 
beneficiary's property if it were not given by statute. 48 
C. J. 519, sec. 202.

Some counties apparently hold the theory that the va
lidity of liens or assignments taken from recipients of relief 
depends upon whether they are voluntary. Whether such 
instruments are voluntary depends upon the facts in the in
dividual cases. Where the instruments are taken by the 
county in the usual course of the procedure set up to deal 
with applicants for relief, before relief is given, the prob
ability is that the impression is created in the mind of the 
applicant, at least, that the signing is a condition to his re
ceiving relief. A determination as to whether such an as
si ment is voluntary, however, is probably academic. e 
find no statutory authority for the county to accept and 
handle property of a recipient of poor relief or institu
tional care, or to accept a lien on such property, unless the 
transaction constitutes reimbursement for amounts due the 
county at the time. 
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The situation with respect to a county's authority to re
quire an assignment is no different in a case where the ap
plicant for relief is ineligible at the time of his application
because of his ownership of property. The authority of the
county to grant relief extends only to persons eligible un
der the statutes, and does not permit it to create eligibles by
acceptance of an assignment of their property. If the appli
cant is eligible for relief, he is entitled to receive it uncon
ditionally except as conditions may be fixed by statute. If
he is not entitled to relief, the county has no authority to
grant it, conditionally or otherwise.
The questions specifically asked in your request for an

opinion are set out in the following discussion:

1. Is it proper for the probate court to allow a county
claim in gross for institutional care, poor relief and old-
age assistance, which for the purpose of discussion are des
ignated as "constituent" claims?

Allowance of a claim in county court is only a determina
tion of its validity. While the validity of each individual
item must be passed upon, the aggregate of the items may
be allowed in gross to each claimant. After the claim has
been allowed, the statutes provide for an order or judgment
by the court directing payment of the debts of the deceased
in whole or in part. (Sec. 313.17.) If there are not enough
assets to pay all claims in full, it should be decided at some
stage in the proceedings whether some are entitled to be
paid in full before any payment may be made on others. The
same determination should be made with respect to the sep
arate items due a single claimant, if some items have pri
ority over others. The executor or administrator is entitled
to ask instructions from the judge with respect to such mat
ters, and the order of priority may be specified in the judg
ment or order directing payment. Whether or not there is
an order specifying priorities, the executor or administra
tor is responsible under his bond for payment of claims
and items of claims in their proper order. (See sees. 310.14,
311.05, 313.16, 313.20, and 316.25)
The procedure in county courts is not always uniform,

and in many cases the executor or administrator applies as
sets on allowed claims without specific instruction from the
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judge as to preferences. The usual order of priorities is es
tablished by statute, and when no extraordinary situation
exists and no question is raised by a claimant, the court's
approval of the executor's or administrator's account is
sometimes the only judgment given respecting relative pri
orities. In literal response to your first question, it may be
said that if there is no request for instructions by the execu
tor or administrator and no question is raised by a party to
the proceeding, the county court may allow the total of the
county's claim without any decision as to priorities between
its various items, even though the assets are not sufficient to
pay the claim in full. This was the practice followed in the
administration of estates of old-age beneficiaries in most of
the cases investigated by this office in connection with the
preparation of this opinion. The most usual situation in
such cases was that the entire balance left after payment of
expenses of administration and expenses of the funeral and
last illness was turned over to the county to apply on the
various items of its claims, without any specification as to
the proportion paid on each. Assuming that the county re
ceives- the full share of the assets to which it is entitled,
this practice is not improper.

The entire amount found due, or so much of it as there
are assets to pay, may be turned over by the executor or ad
ministrator to the proper representatives of the county in
gross, even though some items are paid in whole, some are
paid in part, and some are disallowed entirely. After the
funds have been paid into the hands of the county officials,
the county court as such has no further jurisdiction over
their disposition. In counties where the county judge is
charged with administering the old-age assistance system, it
is his duty as administrator of the law to see that the funds
recovered are properly allocated between governmental
units in accordance with the statutes, but his actions in that
respect are those of an administrative officer and are not
entitled to the weight of a judgment by a court of law.

If there is any question as to priorities which could af
fect the total to be paid to the county or to any other claim
ant, that question should be decided either by the executor
or administrator, or by the judge. Any party to the pro-
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ceeding may obtain a judicial decision if the question is
properly raised.

It has been ruled in XXVII Op. Atty. Gen. 751 that the
claim for old-age assistance is entitled to no preference over
general debts in the administration of a beneficiary's estate,
except as it represents payments for funeral expenses and
except as to the rights given by sec. 49.26. The latter sec
tion was not enacted to establish priorities in the adminis
tration of a decedent's estate, but rather to provide security
for, and a means of enforcing, the claim for old-age assist
ance paid. Goff V. Yauman, 237 Wis. 643. Presumably, if
the procedure prescribed by sec. 49.26 is followed, there
would be no necessity for presentation of the old-age as
sistance claim in administration proceedings. If the bene
ficiary had personalty out of which the claim was payable, it
would have been transferred in his lifetime and the county
would simply retain the amount to which it was entitled. If
he had realty, the county's lien could be foreclosed in the
same manner as a mechanic's lien.

Examination of actual county court records showed that
when the county filed a claim in administration proceedings
it was ordinarily in cases where there was a lien under sec.
49.26 on the decedent's real estate. In such cases the claim

may be handled in several different ways, depending upon
the circumstances.

a. The executor or administrator, or an heir, sometimes
pays in full the amount necessary to free the property from
the lien.

b. If the value of the property does not exceed the
amount of the lien, the executor or administrator sometimes
releases all claim to such property and leaves the county to
its remedy by foreclosure. In such cases, the county's claim
to the other assets in the estate, on which it has no lien, has
no preference over other debts, except in so far as it repre
sents expenses of the funeral and last illness which are later
discussed, and except for such preference as may be given
by sec. 46.10 (7) in the case of counties of 500,000 popula
tion or more.

c. The executor or administrator sometimes sells the

property on which the lien exists, and distributes the pro
ceeds. Where property subject to lien is sold in administra-
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tion proceedings, the lien holder is entitled to have the pro
ceeds applied first to satisfaction of his claim in· full unless 
the property is sold subject to the lien. (Sec. 316.24, Stats.; 
24 C. J. 433, sec. 1189) The lien under sec. 49.26 being for 
old-age assistance, proceeds of a sale of the reality by the 
administrator, unless the sale is subject to the lien, should 
be applied to payment of all of the old-age assistance claim 
before they can be used for payment of any unsecured 
debts, or to debts secured by subordinate liens. This situa
tion, too, may be speci�cally covered in an order by the 
county court but, if not, it is the responsibility of the execu
tor or administrator to allocate the proceeds of the sale in 
accordance with the rights of the parties. 

d. The lienholder may release his lien to permit the
property to be sold clear of encumbrance. The statutory 
limitations on the authority of the county judge to release 
an old-age assistance lien have been heretofore discussed. 
Without entering a discussion of the circumstances which 
might warrant the release of an old-age assistance lien to 
permit the executor or administrator of an ·estate to sell 
property free from encumbrance, it seems clear that such a 
release could only be given on condition that proceeds of the 
sale should be applied to payment of the old-age assistance 
claim before being utilized to reimburse. the county for 
other types of assistance. 

2. If such a county claim in gross is properly allowed,
may the county officials allocate the proceeds to the various 
"constituent" claims in their own discretion? 

As above pointed out, the mandate of sec. 49.25 of the 
statutes with respect to application of amounts recovered 
from property of old-age assistance beneficiaries, is directed 
to county administrative officials rather than to the probate 
court as such. The requirement applies with equal force to 
recoveries made where there is no court procedure. 

Any amounts collected through a transfer of personal 
property by a beneficiary of old-age assistance or by reason 
of the existence of a lien on real estate under sec. 49.26 of 
the statutes must be first applied as directed in sec. 49.25, 
regardless of whether the collection was effected with or 
without court proceedings. Payments made to the county 
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for the release of its lien under sec. 49.26 or from proceeds 
of a sale of real estate on which there is such a lien are 
amounts "recovered pursuant to" such section, even though 
the payment results from the filing of a claim in adminis
tration proceedings. The recovered funds should be applied 
in accordance with sec. 49.25. 

The state is not precluded from enforcing the county's 
statutory obligations with respect to disposition of the re
covered funds by the fact that the county court may not 
have recognized any precedence of the old-age assistance 
claim over other county claims arising out of relief given. 
The county's obligation under sec. 49.25 of the statutes does 
not arise until the money has been turned over to it and is 
beyond the jurisdiction of the county court as such. The dis
tribution of funds after they are paid to the county is not a 
matter within the jurisdiction of the county court in pro
bate or administration proceedings. The case of Bakula v. 
Schwab, 167 Wis. 546, recognized the well-established rule 
that a judgment settles nothing as to the relative rights of 
coplaintiffs or codefendants as between themselves. If a 
judgment does not conclude coparties to an action as to 
their rights one against the other, there is even less reason 
for asserting that it settles the relative rights of a party to 
the action as against a third person who is not a party. The 
court in the above entitled case said: 

"It is fundamental and universal that the former judg
ment proferred as res adjudicata in a subsequent suit must 
have been rendered in an action in which the parties to the 
subsequent suit were adverse parties. What is meant by ad
verse parties scarcely needs definition. Its significance is 
apparent from the expression itself. They must be opposite 
parties to an issue between them. The issue must be prof
erred by one and controverted by the other. They must be 
arrayed on opposite sides of the issue" ( pp. 555-556) . 

There may also be instances in which personal property 
of an old-age assistance beneficiary is administered at his 
decease, no transfer having been taken by the county during 
his lifetime. In such a case, it has been ruled that the claim 
for old-age assistance is entitled to no priority over gen- • 
eral claims, (XXVII Op. Atty. Gen. 751) except as to the 
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portion paid for funeral expenses or expenses of last ill
ness ; neither do claims for other forms of public assistance
have any preference in the absence of statute. See Guardr-
ianship of Banski, 226 Wis. 361. The old-age assistance
claim would not have priority over the claim for poor relief
in the absence of a lien or assignment under sec. 49.26 (ex
cept as to expenses of the funeral and last illness); but
neither would the claim for poor relief have preference over
the old-age assistance claims. They would be on an equal
footing, and payments made by the executor or administra
tor to the county should be allocated proportionately be
tween such claims. That portion representing the old-age
assistance claim should be applied by county authorities as
prescribed in sec. 49.25.
In such cases, institutional claims may be entitled to pref

erence under sec. 46.10 (7) under appropriate circum
stances ; but this preference could not be given with respect
to amounts recovered by reason of a lien or transfer under
sec. 49.26.

8. When the proceeds are so allocated, can the state de
partment of public welfare object if it believes that im
proper preferences are made by the county officials as be
tween the "constituent" claims?

The state department of public welfare is charged by
sees. 49.50 (Im), 58.86 and 58.87 of the statutes with the
duty of supervising "the administration of old-age assist
ance."

Sees. 49.25 and 49.26, relating to recovery of pajnnents
and allocation of proceeds, are a part of the old-age assist
ance law, and the state department of public welfare has
authority to see that such provisions are properly admin
istered. If county administrative officials allocate recovered
funds in a manner not authorized by the law, the state de
partment of public welfare may object to such allocation
and take the necessary steps to enforce its supervisory
powers.

4. Can the state department of public welfare object that
proper preference was not allowed to an old-age assistance
claim where there is a statutory lien on realty under sec.
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49.26 (1), and enforce its objection by making audit ad
justments (disallowances) under subsec. (1) of sec. 49.38?
The first part of this question is covered by the answer

to the third.

Sec. 49.88, Stats., provides in part:

"(2) * * * If the state pension department shall be

satisfied that the amount claimed has actually been ex
pended in accordance with the provisions of sections 49.20
to 49.38, it shall certify to the secretary of state eighty per
cent of the approved amount paid by each county."

In making its determination as to how much has been
actually expended "in accordance with the provisions of
sections 49.20 to 49.38", the state department of public wel
fare may take into consideration all of the specified sections.
If recovered funds have not been allocated as required in
sec. 49.25, that fact may be considered in deciding how
much has been "actually expended" in the administration of
the law as a whole.

Sec. 49.38 further provides that any "necessary audit ad
justments" may be made for any previous month or months,
without restriction as to the length of time which may have
elapsed.
As pointed out in Travelers Ins. Co. v. Pierce Engine Co.,

141 Wis. 103, 106-107,

"* * * The word 'audit' * * * generally is ex
tended to include the investigation, weighing of evidence,
and deciding whether items should or should not be in
cluded."

In Conover v. iW. Jersey Mortgage Co., 126 A. 855, 861,
96 N. J. Eq. 441, it was said:

audit an account is to see that the account
ant is charged with everjdihing with which he is chargeable,
and that nothing is placed on the credit side for which he is
not justly entitled to credit."

It is our opinion that the state department of public wel
fare should, in making its certifications and audit adjust-
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ments, take into consideration recovery of claims for assist
ance previously paid, and the disposition of funds so re
covered.

If action is brought against the state by the county to en
force payment of the state aids granted by law, we are of
the opinion that the amount due from the county under sec.
49.25 might be set off under authority of other statutory
provisions. Questions relating to setoffs in a legal action
are technical ones which would be involved only in the event
that there is litigation, and there is no purpose in giving a
detailed discussion of such questions in this opinion.

5. Should the county wish to dispute such audit disallow
ances, may it proceed against the state department of pub
lic welfare by mandamus, and if so, would the attorney
general represent the state department in such proceedings?

Proceeding by mandamus is an appropriate action to com
pel state officers to perform their statutory duties, pro
vided the duties are clear and mandatory and not merely
discretionary. Such an action would lie against the state
department of public welfare to compel certification of the
amount demanded by the county only if it were shown that
the department was under a statutory duty to make the
certification as requested.

The attorney general is required by sec. 14.53 of the stat
utes to "appear for the state and prosecute or defend
*  * * any cause * * * in which the state * * *

may be in any wise interested," when requested by the gov
ernor or either branch of the legislature to do so. If action
is brought against the state department of public welfare
by any county, the attorney general would represent that
department if requested to do so by the proper officials.
BL
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Corporations — Securities Law — Taxation — Motor
Fuel Tax — Trade Regulation — Fraudulent Advertising
— Trading Stamps — Sec. 78.11, subsec. (6), Stats., is not
violated where gasoline dealer posts and sells at price which
is set up to show and include net selling price per gallon, tax
per gallon, and cash redemption value per gallon of trading
stamps given in connection with sale. Same holds true

where cash redemption value of stamps per gallon is not
stated but is merely expressed in form of discount per
centage.

Posting of net selling price with tax added so as to reach
total followed by subtraction of cash value of stamps in
final posted figure results in violation.

None of above situations is violation of sec. 100.15 (1),
sec. 100.18, or ch. 189, Stats.

February 13,1942.

Herbert J. Steppes,

District Attorney,

Milwaukee, Wisconsin.

You have called our attention to sec. 78.11, subsec. (6),
Stats., which reads as follows:

"Every wholesaler and every other person selling or dis
tributing motor fuel in this state shall keep posted in a con
spicuous place, most accessible to the public at his place of
business, and on every pump from which delivery is made
directly into the fuel tank attached to a motor vehicle, a
placard showing, in figures not less than one inch high, the
net selling price per gallon of all grades of motor fuel and
the amount of the license tax per gallon thereon. All sales
shall be made at the posted price and delivery slips shall
also show the net selling price per gallon of all grades of
motor fuel and the amount of the license tax per gallon
thereon. If the wholesaler or person has more than one
place of business in this state, the wholesaler or person shall
post said placard at all of his places of business. All prices
posted shall remain in effect for at least twenty-four hours
after they are posted."
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Our opinion is requested on the legality of the use of trad
ing stamps in connection with the retail sale of gasoline un
der the above statute where either one of the following two
methods of posting prices is followed.
In the first situation mentioned the dealer posts the net

selling price per gallon, the amount of the license tax per
gallon, and then adds words to this effect; ".04 cents (or
whatever figure reflects the cash value of the stamp) cash
redemption value of trading stamps." Finally a grand total
of all of these figures is set up to arrive at. the gross price so
that the final posted figures will reflect the net selling price
per gallon, the amount of the license tax per gallon, the cash
redemption value of the stamps, and the total or gross sell
ing price per gallon.
In the second method employed the net selling price per

gallon and the amount of the license tax are stated with the
further wording: "Prompt payment entitles you to discount
of 1 2/3% in S & H Green Stamps, one stamp on each 10<f
paid."

It is your conclusion that the first method complies with
sec. 78.11 (6) in that the net selling price per gallon, and
the amount of license tax per gallon, are stated. Further
more, all sales are made at the complete posted price.
We concur in your conclusion.
There is nothing in the statute which says that the posted

price may not include items other than the net selling price,
plus the tax.

Neither is there anything in the statute which states that
trading stamps may not be used in connection with the sale
of gasoline. Significantly enough, the 1939 legislature which
by ch. 332 amended sec. 78.11 (6) to read as it now does,
also passed a bill prohibiting the use of trading stamps in
connection with gasoline sales, but this bill was vetoed by
the governor.

Sec. 78.11 (6) is a part of ch. 78, the motor fuel tax law,
and from its place in the statutes it would seem that the
purpose of the section in question is to insure full informa
tion to the public as to how much of the total selling price of
the gasoline per gallon is devoted to taxes, and to enable the
taxing authorities to have some check on the situation
through the delivery slips.
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We do not construe sec. 78.11 (6) to be a price-fixing or
fair-trade practice statute, and find no difficulty in conclud
ing that the command of this statute is met where the price
posting conforms with the statute as to location, size, etc.,
and includes net price, tax, and any other item or items
which enter into the grand total of the final posted price at
which sales are actually made. It is true that the customer
who neglects to take stamps or who neglects to redeem them
later does not receive the discount, but he is entitled to the
same privileges as any other purchaser, if he chooses to ex
ercise them, and his failure so to do cannot be said to result
in a sale being made by the dealer at some figure other than
the posted price.

While the second situation presented may seem somewhat
more difficult at first glance, it still falls short of constitut
ing a clear-cut violation of the statute in question. The sale
is actually consummated upon the basis of the posted price.
Again the customer who neglects to take stamps or who
fails to redeem them later does not receive the discount.

Yet there is no uncertainty as to his rights in this respect.
The sale has been made at the posted price. There is no sub
terfuge and no one has been misled. The posting on the
pump tells the story for all who will read and the purpose
of the statute, as hereinbefore explained, has not been de
feated.

Since submitting the above situations for our considera
tion, you have suggested a third one, where the net selling
price per gallon is stated, the amount of tax per gallon, and
the total of these figures with a further posting of ".5 cents
(or whatever figure reflects cash value of the stamps)—dis
count for prompt pasunent by means of trading stamps."
This amount is then subtracted from the previous total so
as to arrive at a final balance representing the net price
per gallon after giving effect to the use of the trading
stamps.

While we are not informed on this point, we assume that
the trading stamps are redeemed in accordance with sec.
100.15 (1). Stats., "upon presentation in amounts aggregat
ing twenty-five cents or over of redemption value." If they
are not so redeemed, sec. 100.15 (1) would be violated, and
if sec. 100.15 (1) is strictly followed, there will obviously
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be many cases where the purchase will not result in the re
ceipt of trading stamps aggregating twenty-five cents or
more in redemption value. Since stamps of a lesser amount
cannot be redeemed, the purchaser is actually charged more
than the final posted price, because this final posted price
has had the value of the trading stamps subtracted from it.
This situation is quite distinguishable from the first two
discussed, in that the posted prices in those instances include
the value of the stamps which might, or might not be re
deemed, whereas in this case the value of the stamps is not
included in the final posted price. Therefore, it would appear
that since under this arrangement sales are not actually
made at the final posted price, there would be a violation of
sec. 78.11 (6).

Lastly, you have inquired whether any of the suggested
postings are in violation of sees. 100.15 (1), 100.18, or ch.
189 of the statutes.

The answer is. No; unless there are other factors in
volved, which have not been called to our attention.

Sec. 100.15 (1) relates to the regulation of trading
stamps. The issuance and redemption of trading stamps in
connection with the sale of "any goods, wares or merchan
dise" is lawful, provided the procedure outlined in sec.
100.15 (1) is followed, i. e., each stamp must bear its stated
cash value and is redeemable only in cash in amounts ag
gregating 25 cents or more. Obviously, the sale of gasoline
is the sale of ."goods, wares or merchandise," and there is
nothing in sec. 100.15 (1) to indicate otherwise.

Sec. 100.18 relates to fraudulent advertising, and you

have not suggested that there is anything fraudulent in the
situations mentioned. So far as we are informed, all post
ings are strictly complied with when sales are made, and
hence there is no statement or representation which is "un
true, deceptive or misleading" within the meaning of sec.
100.18.

If the use of trading stamps in connection with the sale
of gasoline is in violation of the securities law, ch. 189,
Stats., then the use of trading stamps in connection with
the sale of any other merchandise is likewise illegal, and so
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far as we know, the use of trading stamps in connection
with the sale of merchandise, has never been deemed a vio
lation of ch. 189.

We will not here take the space to analyze the issuance of
trading stamps from the standpoint of the securities law
for the purpose of determining whether or not there is any
conflict, since even if there were a conflict, the special stat
ute relating to trading stamps would control over the gen
eral statute relating to securities. Kollock v. Dodge, 105
Wis. 187; Hite v. Keene, 137 Wis. 625.
WHR

Indigent, Insane, etc. — Poor Relief — Old-age Assist
ance — Public Officers — County Pension Director — Dis
trict Attorney — Where heirs refuse to probate estate of
old-age pensioner and county pension director is appointed
administrator and is represented by district attorney as at
torney and there is surplus in excess of county's claim un
der sec. 49.26, Stats., these officers may be allowed fees for
performance of their probate services, but such fees in case
of full-time pension director or full-time district attorney
must be turned over to county.

February 13,1942.

William W. Storms,

Assistant District Attorney,

Racine, Wisconsin.

You state that in your county several situations have
arisen involving the probating of the estates of old-age pen
sioners where the heirs have refused to take any steps to
probate the estates, apparently on the theory that the
county will eventually take care of the probate proceedings
so as to obtain reimbursement for old-age assistance, and
that the surplus will be distributed to the heirs without the
usual expense for administrators' and attorneys' fees.
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Attention is called to XXX Op. Atty. Gen. 275, in which
it is pointed out that any fees earned by a full-tiihe district
attorney or county pension director in the probating of such
estates would inure to the benefit of the county, and you in
quire whether it is possible for the county pension director,
acting as administrator, and the district attorney acting as
attorney, to probate such estates, charging the regular fees
with the understanding that such income would be turned
over to the county as receipts from such offices.

We find nothing in sec. 49.26 relating to old-age assistance
which would indicate that the legislature intended to relieve
the heirs of an old-age pensioner from probate expenses
where there is a surplus for distribution over and above the
county's claim, and in the opinion above referred to, we did
not indicate that the full-time district attorney or full-time
county pension director would be precluded from collecting
fees as attorney and administrator respectively. We merely
held that if such extra fees were obtained they would have
to be turned over to the county under the ruling in Gregory
V. Milwaukee County, 186 Wis. 285.

Ordinarily in these matters, the district attorney and the
county pension director should not be expected to do any
more than is necessary to insure collection of the county's
claim. With this thought in mind, it would seem more ap
propriate, where it appears that there is going to be a sur
plus for the heirs, to have the county court appoint some
person other than the pension director as administrator,
and to have such administrator choose an attorney other
than the district attorney. Then the district attorney and
county pension director would be relieved of all responsi
bility other than the prosecution of the county's claim.

Of course, there are situations in which it is impossible to
determine in advance with any degree of certainty that
there will be a surplus after paying the county's claim. In
those situations it would seem advisable for the county pen
sion director and the district attorney to act. Then if a sur
plus arose there would appear to be no good reason why the
court should not allow fees for such administrator and at

torney for those services incident to closing the estate and
which were not necessarily performed in obtaining pajrment
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of the county's claim. In that event, the fees should be
turned over to the county as indicated in our previous
opinion.

It should also be noted that in the case of real estate, the
lien of the county could be enforced without probate pro
ceedings in an action in the nature of a mechanic's lien fore
closure under sec. 49.26 (4), Stats. This procedure may
suggest itself as being more expeditious in some cases. Or
dinarily, it would seem that if the value of the real estate
exceeded the county's claim it would be to the advantage of
the heirs to probate the estate and to arrange for a sale in
the usual manner in the course of the probate proceedings
rather than to risk the possible loss of the surplus on
a forced sale in a foreclosure action. On a foreclosure sale,

the plaintiff usually bids the property in for the amount of
the lien, whereas in the more leisurely proceedings to sell
real estate during the course of probate there is greater
opportunity to look for a buyer and to negotiate a sale at a
price more nearly approximating the true value of the
property. Thus a foreclosure action or the threat of a fore
closure action may tend to force probate proceedings by the
heirs and eliminate a lot of extra work on the part of the
pension director and district attorney in probating the
estate without being able to retain any of the fees for them
selves.

WHR
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Constitutional Law — Public Officers — Director of Pur
chases — Public Printing — Bureau of purchases has no
authority to purchase and use multilith machine for state
work.

February 16,1942.

August Frey, Director,

Division of Departmental Research.

In your letter you state:

"I should be pleased to have you render an opinion as to
the legality of the use of multilith equipment and process by
various state departments, commissions, etc., which equip
ment and process is similar to that of mimeographing now
used in state government.
"This equipment is used extensively by other govern

mental units and industrial plants throughout the country
and it is my belief that its use here would enable the state
to turn out a better piece of work than that which is being
produced by the mimeographing process."

Supplementing the request we have received several writ
ten opinions from attorneys representing a company and its
sales representatives interested in selling such a machine or
machines to the state. The opinions are all to the effect that
the state has power, under the constitution and statutes, to
purchase and use such a machine.

The constitutional provision involved is art. IV, sec. 25,
which reads as follows:

"The legislature shall provide by law that all stationery
required for the use of the state, and all printing authorized
and required by them to be done for their use, or for the
state, shall be let by contract to the lowest bidder, but the
legislature may establish a maximum price, no member of
the legislature or other state officer shall be interested,
either directly or indirectly, in any such contract."

The section of the statutes cited as sustaining state
power to purchase is sec. 15.28 (3), which reads as follows:
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"The director of purchases shall have the full power and
authority and is hereby directed to purchase and may, sub
ject to the approval of the executive council, delegate to
special designated agents the authority to purchase:

^  ̂

"(2) * * *

" (3) All mimeograph, multigraph and similar work, ex
cept for offices which may be permitted by the advisory
council to do their own mimeograph and multigraph work."

It is argued that this section is clear authority for the
director of purchases to purchase and use such equipment;
that sec. 85.34, relating to job printing and all printing not
otherwise classified and which with respect to same pro
vides, "where it does not interfere with the multigraph,
multicolor, and mimeograph operation in the director of
purchases' offices" cannot be read as a limitation of the di

rector's power to purchase and use, under sec. 15.28 (3), as
said section had its origin in ch. 468, laws 1929, and is much
later in point of time than the provision quoted from sec.
35.34 (1), Stats., which had its origin or genesis in ch. 593,
Laws 1919; that if there is any conflict between the two
sections, that which was enacted later in point of time pre
vails. We are unable to agree with the conclusion reached
for the following reasons:
(1) Sec. 33.03 (6), Stats. 1927, with reference to the

powers and duties of the superintendent of property, pro
vided, in so far as material, as follows:

"* * * It shall be his duty to furnish and perform all
mimeograph and multigraph work for all said offices or
officers. * * *"

This provision was repealed by ch. 468, Laws 1929. In so
far as that chapter contained any germane provision for the
provision appearing in the 1927 statutes, the provision is
sec. 15.28 (3) above quoted. Sec. 15.28 (3) does not relate
to purchase or use of equipment. It relates to purchase of
"all mimeograph, multigraph and similar work, except for
offices which may be permitted by the advisory council to do
their own mimeograph and multigraph work."
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Authority to purchase this type of work for the various
departments is quite different from authority to purchase
equipment and perform the work for the various depart
ments. It cannot be said, therefore, that sec. 15.28 (3) ex
pands in any sense, so far as purchase and use of equipment
is concerned, the terminology of sec. 35.34 (1), Stats., here
inbefore quoted.

It must be conceded that the terminology of sec. 35.34
(1), Stats., is not sufficiently broad to include multilith
equipment, as the terminology is by express language lim
ited to "multigraph, multicolor and mimeograph operation
in the director of purchases' offices".

(2) If it be assumed that sec. 15.28 (3), Stats., au
thorizes the director to purchase equipment and perform
work similar in process to that performed by mimeograph
and multigraph, we doubt that the multilith could be said
to be similar "equipment and process". The request states
that the multilith equipment and process is similar to that
of mimeographing. It further states that the multilith will
permit the state to turn out a better piece of work than that
which is being produced by the mimeographing process.
This latter statement would indicate that there is some dis

similarity between the two processes. We have given some
study to the mimeographing process, the multigraphing
process and the multilith process. All three seem to be dis
tinct processes. They have points of similarity and points
of difference. The same is true of any printing press as
compared with all three types of equipment.

The particular multilithing machine purchase of which
is contemplated and which gave rise to the inquiry is known
as a dual duplicator. It will produce both offset and relief
duplication. The offset duplication is nothing less than that
which is known in the printer's trade as "the offset proc
ess" or method of printing. The relief duplication answers
all of the calls of the term "letter press printing" as that
term is defined in your state printing specifications. Both
the offset method and the relief method are common meth

ods used in commercial printing.
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(3) As both the offset method and relief method are com
mon methods used in commercial printing we should await
a clear legislative expression to the effect that at least, so far
as the legislature is concerned, it does not consider the mul-
tilith, and the purchase and use of same, by the state to be
in controvention of art. IV, sec. 25 of the constitution. The
sections of the statutes, hereinbefore referred to, for the

reasons already stated, do not express any clear legislative
declaration upon the subject.
Our conclusion is: (1) That the legislature has never au

thorized purchase and use of such a machine, and (2) that
there is a grave constitutional question as to whether the
legislature could authorize purchase and use of such a ma
chine. It will be time enough to meet the constitutional
question if and when the legislature clearly authorizes pur
chase and use of such a machine. Purchase at the present
time would not only involve the constitutional question, it
involves as well a lack of statutory power.
NSB

ChdHtable and Penal Institutions — Under amendment

of sec. 46.10, subsec. (7), Stats., by ch. 67, Laws 1941, claim
of department of public welfare or of any county against
estate, husband or wife of inmate of certain state and
county institutions for per capita cost of his maintenance is
no longer preferred claim and statutes of limitation are now
available as defense.

February 16,1942.

L. J. Goodman,

District Attorney,

Sparta, Wisconsin.

You inquire as to the effect of the amendment of sec.
46.10, subsec. (7), Stats., by ch. 67, Laws 1941. The amend
ment may be shown by superimposing the statute as it ex
ists in the 1941 statutes upon the same section as it existed
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in the 1939 statutes, indicating the portions stricken out by
enclosing them in brackets and the portions added by set
ting them out in italics, as follows:

"The actual capita cost, as defined by rule of the state
[board of control,] department of public welfare, of main
tenance furnished an inmate of any state institution, or any
county institution in which the state is chargeable with all
or a part of the inmate's maintenance, except as to tubercu
losis patients provided for in chapter 50 and subsection (2)
of section 58.06, may be recovered by the state [board of
control,] department of public welfare, or in counties hav
ing a population of 500,000 or more by the county, from
such person, or from his estate, or may be recovered from
the husband or wife [father, children or mother] of such
person. [In any such action or proceedings the statutes of
limitation shall not be pleaded in defense. In all claims of
the state board of control or of any such county upon such
relatives for support of an inmate or upon moneys or
property held by said inmate or held by some one in his be
half, the state board of control or any such county shall be
deemed a preferred creditor.] The sworn statement of the
collection and deportation counsel of the state [board of
control,] department of public welfare, or the superintend
ent of such institution, for the purpose of showing the
names, time in the institution, and the actual per capita cost
of maintenance furnished, shall be prima facie evidence of
such facts. The state [board of control] department of pub
lic welfare shall make adjustment with the several counties,
for their proper share of all moneys recovered in the settle
ment with the counties provided in subsections (2) and (8)
of this section."

You inquire whether, in view of this amendment to the
statutes, the state department of public welfare or a county
any longer has a preferred claim against the estate of a de
ceased inmate and whether the statute of limitations now

applies to such claim.
The provision of sec. 46.10 (7), Stats. 1989, which gave

the department and the county a preferred claim and which
provided that the statutes of limitation should not be
pleaded in defense were clearly repealed by the above
amendment and hence no longer apply. It was evidently the
intention of the legislature to reduce the claim of the de
partment and of the county to the status of an ordinary
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claim and to make available the defense of the appropriate
statute of limitations. No reason is apparent why the leg
islature could not do so, and it seems quite plain that the
amendment is constitutional.

WAP

Prisons — Prisoners — Where prisoner was received at
Milwaukee county house of correction on January 12, 1939,
with sentence of three years, was paroled October 14, 1940,
subsequently violated his parole and was again received at
institution on July 19, 1941, with new sentence of one year
on new conviction, he must serve so much of his original
sentence as remained unexpired at time he violated his pa
role. Hence he is entitled to have second sentence combined

with first for purpose of calculating his good time allow
ance under sees. 53.11 (1) and 56.19 (3), Stats. Since two
sentences overlap to some extent, good time will be calcu
lated according to rates applicable to third and fourth sen
tence years.

February 25,1942.

A. W. Bayley, Executive Secretary,

Department of Public Welfare.

You have requested an opinion as to the following facts:
G. D. W. was committed to the Milwaukee county house of

correction on January 12, 1939 for a term of three years.
The original discharge date for this sentence, with allow
ance for good time, was calculated as July 12, 1941. On Oc
tober 14, 1940, he was released on parole. His parole was
revoked on July 11, 1941, for the reason that he had vio
lated it by absconding, but you do not state the date of the
violation. On July 9, 1941, (two days before his parole was
revoked) he was convicted of a new offense and sentenced
to one year in the house of correction but because of a stay
of execution he was not received at that institution until

July 19, 1941.
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You inquire whether he is entitled to earn good time at
the rate of one month per year on this latter sentence or at
the rate of four months per year under sec. 53.11, subsec.
(1), and sec. 56.19 (8), Stats. The answer depends on
whether or not there was any portion of his first sentence
remaining to be served at the time that he was received at
the institution on July 19, 1941, because if so the two sen
tences would be treated as one for purpose of calculating
good time, XXIX Op. Atty. Gen. 290, whereas if the first
had expired before he was received at the institution the
good time rate for the first sentence year would apply.

It is apparent that on July 19, 1941, the original sentence
of the prisoner had not expired. Had he observed all the
conditions of his parole, his sentence would have expired,
with deductions for good time, on July 12, 1941. But as we
have recently pointed out in two opinions, violation of pa
role causes the sentence to stop running for the reason that
the parolee's status becomes that of an escaped prisoner.
XXX Op. Atty. Gen. 218; opinion dated January 30, 1942.*
This being the case, the prisoner, when he was received at
the house of correction on July 19, 1941, still had to serve
so much of his original sentence as had not expired on the
date when he violated his parole by absconding. (Moreover,
he was then subject to having his good time theretofore
earned on that sentence cancelled. XXIX Op. Atty. Gen.
446.) In the absence of a direction to the contrary by the
court, the new sentence runs concurrently with the remain
der of the old one. XXX Op. Atty. Gen. 218. Accordingly,
under the rule stated in XXIX Op. Atty. Gen. 135, he is en
titled to earn good time on his second sentence at the rates

applicable to the 3d and 4th sentence years. However, he
cannot earn four months of good time since the two sen
tences overlap to some extent and do not total four years.
WAP

Tage 24 of this volume.
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Appropriations and Expenditures — Athletic Commis
sion — Emergency board may supplement appropriation to
state athletic commission under sec. 20.48, Stats., which ap
propriates sum of $7,000 or such lesser sum as commission
may receive from its activities.

February 26,1942.

Fred R. Zimmerman,
Secretary of State.

This is in response to your letter dated February 9, in
which you request our opinion as to whether the appropria
tion made by sec. 20.48, Wis. Stats., to the state athletic
commission can be supplemented by the emergency board
under the provisions of sec. 20.74, Stats.
In our opinion the appropriation may be so increased.

The provisions of sec. 20.74, Stats., authorizing the emer
gency board to supplement appropriations is general and
in terms applies to all appropriations. The only basis upon
which it could be said that this general language does not
apply to the appropriation made by sec. 20.48, Stats., lies
in the wording of that section. It reads in part as follows:

"There is appropriated from the general fund to the state
athletic commission annually, beginning July 1, 1941,
$7,000 but in no year shall the appropriation exceed the non-
appropriated receipts. * *

We do not construe sec. 20.48, Stats., to contain any leg
islative intent that the state athletic commission is to be re

stricted to expending its receipts not in excess of $7,000 to
the extent that the emergency board cannot increase or sup
plement its appropriation. It was the intention of the legis
lature to make the appropriation to the commission equiva
lent to the amount of its receipts with the proviso that the
maximum limit of the appropriation was to be $7,000. Had
the sum been fixed at $7,000 with nothing said as to re
ceipts, it would be clear that the emergency board could
supplement that figure. The fixing of the amount appropri
ated to the amount of receipts, if such receipts are less than
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$7,000, does not change the situation. The only difference is
that the amount of the appropriation is less than $7,000 if
the receipts are less than $7,000. The appropriation may
still be supplemented and there is nothing to suggest that
it may not.
We are returning your enclosure herewith.

JWR
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Automobiles — Law of Road — Motor Vehicle Operators'
Licenses — Sec. 85.08, subsec. (27), par. (a). Stats., au
thorizing commissioner of motor vehicle department to sus
pend licenses of automobile operators under certain circum
stances, has no application to conviction for driving while
under influence of intoxicating liquor resulting in restricted
occupational operator's license under sec. 85.08 (25c).

Under sec. 85.08 (25) (b). Stats., it is duty of commis
sioner of motor vehicles to forthwith revoke license of oper
ator upon receipt of record of his conviction for driving
while under influence of intoxicating liquor, unless such op
erator has obtained stay order under provisions of sec.
85.08 (25c). Appeal to circuit court does not in and of it
self operate as stay.

March 6,1942.

Motor Vehicle Department.

You state that a person pleaded guilty to driving a motor
vehicle while under the influence of intoxicating liquor and
that the court, under sec. 85.08, subsec. (25c), Stats., or
dered that he might operate a motor vehicle for occupa
tional purposes under a restricted license. From other in
formation which you have obtained, it appears that, at the
same time and arising out of the same set of facts, this
person was involved in an accident which would ordinarily
result in application of the suspension provisions of sec.
85.08 (27) (a). However, there was no conviction of any
offense coming under this section.

Under these circumstances, you inquire if the person in
question must carry proof of financial responsibility during
the period of the restricted occupational license in case the
commissioner were to. order suspension for one day.

Sec. 85.08 (27) (a) provides:

"Whenever an operator is convicted under a state law or
under a county, city or village ordinance which is in con
formity to the state law, the commissioner shall suspend the
license of such operator without preliminary hearing, upon
receiving the record of such operator's conviction of any
of the following offenses:
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"(a) Has been convicted as an operator in any accident
resulting in the death or personal injury of another or se
rious property damage."

Sec. 85.08 (25c) provides in part:

"The revocation of an operator's license of a person con
victed the first time in a period of a year for violating the
state law or a county, city or village ordinance in con
formity with the state law prohibiting a person from oper
ating a motor vehicle while under the influence of intoxicat
ing liquor may be stayed by the judge or magistrate in
whose court such conviction takes place. In such case the
judge or magistrate may in his discretion order that the
convicted person may operate a motor vehicle for occupa
tional purposes with such restrictions as to places and time
of operation as the judge or magistrate shall prescribe,

Nowhere in subsec. (25c) is there any provision for car
rying proof of financial responsibility during the period of
the restricted occupational license arising out of the con
viction for driving while under the influence of intoxicating

liquor and, since the entire matter is statutory, there is no
authority on the part of the commissioner to prescribe any
thing which is not provided for by statute.

Sec. 85.08 (27) (a) is entirely separate and distinct from
sec. 85.08 (25) and (25c). Sec. 85.08 (25) and (25c) relate
to offenses calling for mandatory revocation of licenses,
whereas sec. 85.08 (27) (a) relates to offenses calling for
suspension. The mere fact that the defendant could have
been charged on the same set of facts under separate counts
falling within both provisions does not give occasion for
applying both sections. A conviction is required under each
section.

To illustrate the point, it is perfectly possible for a person
to be guilty of driving while under the influence of intoxi
cating liquor when his car is under perfect control and he is
observing all of the rules of the road. In such a case he

might be convicted a^nd given a restricted license under sec.
85.08 (25c), but there would be no occasion for charging
him also with reckless driving, or, for instance, of driving
on the left hand side of the road, which would call for sus-
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pension under sec. 85.08 (27) (a). On the other hand, as in
the instant case, his conduct might have justified charges
for driving while under the influence of intoxicating liquor
as well as for an offense falling within the purview of sec.
85.08 (27) (a). Since, however, he was charged and con
victed only for driving while under the influence of intoxi
cating liquor there is nothing before the commissioner for
consideration under sec. 85.08 (27) (a). Therefore, there is
no basis for a suspension order which would make the filing
of proof of financial responsibility mandatory under sec.
85.08 (29) (a).

Lastly you mention the case of an operator of a motor ve
hicle convicted of driving while under the influence of in
toxicating liquor and who has appealed his case to circuit
court. You ask whether the commissioner should revoke his

operator's license upon the receipt of the record of convic
tion from the lower court or withhold action until the ap
peal has been determined.

Sec. 85.08 (25) (b) provides:

"Whenever an operator is convicted under a state law or
under a county, city or village ordinance which is in con
formity to the state law, the commissioner shall forthwith
revoke the license of such operator upon receiving the rec
ord of such operator's conviction of any of the following of
fenses when such conviction has become final:
" (a) ♦ * *
"(b) Operation of a motor vehicle while under the influ

ence of intoxicating liquor or a narcotic drug except as pro
vided in subsection (25c)

It is to be observed from the language hereinbefore
quoted from subsec. (25c) that the only provision for a stay
of revocation is that contained in subsec. (25c). In the ab
sence of a stay order issued under subsec. (25c), there
would be nothing to prevent the application of the manda
tory language of subsec. (25) directing the commissioner to
"forthwith revoke the license of such operator upon receiv
ing the record of such operator's conviction" unless it can
be said that the words "when such conviction has become

flnal" in some way restrict the application of the statutory
mandate where an appeal is pending.
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In view of the provisions of subsec. (25c) respecting a
stay order under certain circumstances, we are of the opin
ion that stays under other circumstances, e. g., pending ap
peal, are impliedly excluded under the doctrine of statutory
construction that the expression of one results in the exclu
sion of others,—expressio unius est exclusio alterius, and
that the words "when such conviction becomes final" relate

only to proceedings in the lower court resulting finally in
the conviction of the defendant. By way of analogy we re
fer to provisions relating to appeals to the supreme court,
such as sec. 274.33 (2) which provides for an appeal to the
supreme court from "A fi/nal order affecting a substantial
right made in special proceedings * * *" Obviously if
the order were final in the sense that nothing further could
be done about it, the supreme court would be powerless to
reverse it on appeal, and the provision for appeal would be
meaningless.

Hence the word "final" when used in law in the case of

orders, decisions, judgments, decrees or sentences of a court
designates usually one which ends the action or proceeding
in the court that makes it, leaving nothing further to be
determined by the court, or to be done except the adminis
trative execution of the judgment or sentence. However,
such a judgment does not as such preclude an appeal. See
Webster's New International Dictionary for definition of
word "final" under subheading Law.

This being the dictionary definition of the word "final"
as used in law, and having in mind the rule of statutory con
struction stated in sec. 370.01 (1) that all words and
phrases shall be construed and understood according to the
common and approved usage of the language, but that tech
nical words and phrases and such others as may have ac
quired a peculiar and appropriate meaning in the law shall
be construed and understood according to such peculiar and
appropriate meaning, we conclude that the words "when
such conviction has become final" relate entirely to the
court in which the conviction occurs, so that it is not
necessary for the commissioner to await the decision of the

circuit court on appeal before revoking the license and that
the duty to revoke arises immediately upon receipt of
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the record of conviction unless the defendant has obtained

a stay order under the provisions of sec. 85.08 (25c).
WHR

Real Estate — Statistics — Vital Statistics — Birth Cer

tificates — Sec. 235.46, Stats., was intended only to provide
means of correcting defects in record title to real estate.
Affidavit filed under that section cannot take place of de
layed birth certificate filed pursuant to sec. 69.57 for pur
pose of showing age and citizenship.

March 9,1942.

Dr. C. a. Harper,

Board of Health.

You state that the authorities in several counties have re
cently inquired whether an affidavit recorded under sec.
235.46 may be used in lieu of a delayed birth certificate ob
tained under sec. 69.57, Stats. Apparently it is being con
tended by some attorneys that it is unnecessary to obtain a
delayed birth certificate and that an affidavit recorded with
the register of deeds will be just as effective for all purposes
as a properly authenticated delayed birth certificate would
be. Sec. 69.57, which was enacted for the purpose of con
forming with regulations of the federal census bureau, army
and navy for the purpose of proving citizenship and age,
provides as follows:

"(1) A delayed registration is defined as a birth, death
or marriage filed one year or more after the event occurred.
The state registrar is empowered to file such records for
births, deaths or marriages occurring heretofore or here
after in this state upon presentation of sufficient proof,
which in main shall conform with the national recommen
dations of the bureau of the census.
"(2) The state registrar shall issue detailed instructions

as to the proof required for filing a delayed record and for
correcting any record of birth, death or marriage shown to
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be in error which instructions shall be strictly followed in
making any corrections or filing any delayed records within
the state. Such proof shall consist of documentary evidence
for delayed records or for major corrections of records.
" (3) All the evidence affecting the major corrections of a

certificate or the filing of a delayed certificate, after such
evidence has been filed with the state registrar, shall be kept
in a special permanent file. When a copy of such corrected
or delayed certificate is issued, a summary of such evidence
shall be included.
"(4) The admissibility in evidence of a delayed or cor

rected certificate shall be subject to the discretion of the
court, judicial or administrative body or official to whom
any such certificate is offered as evidence."

A birth certificate filed under the vital statistics law con

tains, among other things, information as to the date and
place of birth, the usual residence of the mother and the
name, color or race, age and birthplace of the father and
mother, including the maiden name of the mother.
Gh. 285, Stats., is entitled "Alienation by deed, and proof

and recording of instruments." Sec. 235.46, found in that
chapter, provides as follows:

"Affidavits, witnessed by two subscribing witnesses, stat
ing facts as to possession of any premises, descent, heirship,
date of birth, death or marriage, or as to the identity of a
party to any conveyance of record, or that any such party
was or is single or married, or as to the identification of any
plats or subdivisions of any city or village, may be recorded
in the office of the register of deeds in any county where
such conveyance is recorded, or within which such premises
or city or village is situated, and the record of any such affi
davit, or a certified copy thereof, shall be prima facie evi
dence of the facts touching any such matter, which are
therein stated."

This section was originally created by ch. 302, Laws 1909,
which was entitled as follows: "An Act to amend [should
read 'create'] section 2238a of the statutes, relating to rec
ord evidence of titles to real estate"
Subsequent acts amending this section also indicate in

their titles that the subject matter relates to titles to real
estate. See ch. 382, Laws 1917, and ch. 425, Laws 1921.
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It is quite apparent from (a) the location of sec. 235.46
in a chapter of the statutes dealing with record titles to real
estate, (b) the language of sec. 285.46 itself and (c) the
titles of the acts by which sec. 285.46 was created and
amended, that the only purpose of this statute is to afford a
means of correction by affidavit of defects in the record
title to real estate.

Under the language of sec. 285.46 "affidavits * * *
stating facts as to * * * descent, heirship, date of
birth * * * of a party to any conveyance of record"
may be recorded in the office of the register of deeds where
the conveyance is recorded and shall be prima facie evidence
of the facts stated therein. Nothing in this section au
thorizes an affidavit stating the place of birth nor any of the
other facts which are required to be included in a birth cer
tificate, except only the date of birth, descent and heirship.
Such an affidavit is prima facie evidence only of facts
therein stated which are authorized by sec. 285.46. Hence
the affidavit could not in any event be prima facie evidence
of the place of birth, which is the essential fact to be shown
by a birth certificate for the purpose of proving citizenship.
Moreover, unless the party whose birth is thus recorded by
affidavit is a party to a conveyance of record, the affida
vit is not prima facie proof even as to date of birth
since the statute does not authorize recording of affidavits
concerning persons who are not parties to conveyances nor
in any office where no such conveyance is recorded.
For the foregoing reasons, it is clear that an affidavit

filed pursuant to sec. 285.46 cannot take the place of a de
layed birth certificate filed pursuant to sec. 69.57 for the
purpose of showing age and citizenship.
WAP
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Workmen's Compensation — Counties are not required
to carry workmen's compensation insurance, but county
boards may provide for carrying it. Sec. 59.07, subsec.
(23), Stats., does not apply to this type of insurance. VIII
Op. Atty. Gen. 529 followed.

March 9,1942.

John A. Moore,

Acting District Attorney,

Oshkosh, Wisconsin.

You inquire as to the right of Winnebago county to drop
its policy of workmen's compensation insurance and become
a self-insurer.

Sec. 102.04, subsec. (1), Stats., defines employers subject
to the compensation act as including counties. Sec. 102.28
(2) requires all employers subject to the act to insure the
payment of compensation in an authorized insurance com
pany unless exempted from such insurance by the industrial
commission. Pursuant to the last mentioned statute, the
commission has issued a general order exempting all politi
cal subdivisions of the state from carrying insurance, as a
result of which it is optional with each municipality to ob
tain insurance or not as it sees fit. VIII Op. Atty. Gen. 529.

You raise the further question whether sec. 59.07 (23)
requires the county to set up an annual fund to cover such
self-insurance. The statute reads as follows:

"59.07 The county board of each county is empowered
at any legal meeting to:

" (23) Provide by ordinance that the county shall carry
public liability and property damage insurance, either in
commercial companies or by self-insurance created by set
ting up an annual fund for such purpose, covering without
exclusion because of enumeration, motor vehicles, malfeas
ance of professional employes, maintenance and operation
of county highways, county parks, parkways, or airports,
and any other county activities involving possibility of dam
age to the general public."
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This statute does not specifically mention workmen's com
pensation insurance, nor is such insurance included in the
omnibus clause at the end: "any other county activities in
volving possibility of damage to the general public." Work
men's compensation liability is not a liability growing out of
"damage to the general public" since it covers injuries only
to a special class of persons, namely, county employees. Au
thority for counties to purchase insurance covering such
risks is not dependent upon the grant of power in sec. 59.07
(23), but is implied in the compensation act. VIII Op. Atty.
Gen. 529.

It is therefore unnecessary for counties or other munici
palities to comply with sec. 59.07 (23) by setting up an an
nual fund for self-insurance of compensation risks. In case
of an award against the county, it would have to be paid
pursuant to sec. 102.21, irrespective of whether the county
had set up an insurance fund to cover it.
WAP
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Indigent, Insane, etc. — Re-examination of Insane — Un
der sec. 51.11, subsec. (1), Stats., jurisdiction to re-examine
sanity of inmate of central state hospital who was originally
transferred there from penal institution pursuant to sec.
51.22 and whose sentence to such penal institution has ex
pired is vested in judge of any court of record in county
where such insane person resides or in county where de
partment of public welfare adjudged him insane pursuant
to sec. 51.22. Court in which insane person was originally
sentenced to penal institution does not, as such, have juris
diction to re-examine his sanity under sec. 51.11 (1). If no
such proceeding is pending and no jury trial is desired, de
partment of public welfare may re-examine such person's
sanity, pursuant to sec. 51.11 (7).

March 13,1942.

A. W. Bayley, Executive Secretary,

Department of Public Welfare.

You have submitted, with a request for an opinion, a com
munication from the superintendent of the central state

hospital in which he inquires as to what court has jurisdic
tion of a sanity rehearing in the case of inmates of the cen
tral state hospital who were originally transferred there
from a penal institution under sec. 51.22, Stats., and whose
sentences to such penal institutions have since expired. He
states that in some instances such proceedings have been
commenced in the courts which sentenced such persons to
the penal institution but that in a recent case the sentencing
court held that it was without jurisdiction.

Sec. 51.11, Stats., provides in part as follows:

"(1) Except as otherwise provided in sections 51.22,
857.11 and 357.18, any person adjudged insane by any
court, tribunal, or officer having lawful authority so to ad
judge, or restrained of his liberty because of his alleged in
sanity, may on his own verified petition or that of his guar
dian or some relative or friend have a retrial or re-examina
tion of the question whether such person is sane or insane
before the judge of any court of record of the county in
which such person resides or in which he was adjudged
insane.
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"(7) When a proceeding for such retrial or re-examina
tion is not pending in a court of record and a jury trial is
not desired by the persons authorized to commence such
proceeding, the state board of control acting as a commis
sion in lunacy may, on application, by like procedure deter
mine the sanity or insanity of any such person committed
to any hospital or asylum for the insane, and its determina
tion shall be recorded in the office of the county judge of the
county in which such inmate resides or was adjudged in
sane, and shall have the same force and effect as though
made by such judge. The board may also, on or without ap
plication, if it has reason to doubt the insanity of any such
inmate, request the county judge of the county in which
such inmate resides or was adjudged insane to determine
his mental condition, pursuant to this section; and it shall
be the duty of said judge to do so."

Sec. 51.22 provides in part as follows:

"The department of public welfare, acting as a commis
sion in lunacy, as provided in section 51.11, may adjudge
any prisoner in the state prison, the state reformatory, the
industrial home for women, any county jail or in the Mil
waukee house of correction to be insane, or feeble-minded,
and may, with the approval of the governor, remove him to
the central state hospital or to one of the homes for the fee
ble-minded. * * * When a prisoner thus removed re
covers his reason before the expiration of his sentence he
shall, by order of the department, be returned to the prison
from whence he was taken."

In an opinion to your department rendered a year ago we
pointed out that an insane person transferred to the central
state hospital pursuant to sec. 51.22 is no longer to be classi
fied as an insane criminal after the expiration of his sen
tence, but has the status of an ordinary insane person. XXX
Op. Atty. Gen. 103, 105. This being true, he is entitled to a
re-examination of his sanity under sec. 51.11. Subsec. (1)
of that section vests jurisdiction to conduct such hearing
in "the judge of any court of record of the county in which
such person resides or in which he was adjudged insane."
Nothing in this section vests jurisdiction in the court which

sentenced the person to the prison, unless the judge of that
court happens also to be the judge of a court in the county
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in which the inmate resides or in which he was adjudged
insane.

You are therefore advised that such proceedings should
be brought before any judge of a court of record in the
county in which the insane person resides or the county in
which the department of public welfare adjudged him in
sane, pursuant to sec. 51.22. In case the insane person has
no legal residence in this state, the latter county is the only
one in which such hearing can be had.
In case no such court proceeding has been commenced and

a jury trial is not desired, the department of public welfare
has jurisdiction under sec. 51.11 (7) to conduct such a hear
ing.
WAP

Appropriations and Expenditures — Student Loans —
Appropriations for loans to needy students made under ch.
363, Laws 1933, ch. 10, Special Session 1933, and ch. 17,
Laws 1935, are now controlled by provisions of said ch. 17
and are to be loaned under terms and provisions prescribed
by state department of public welfare without regard to lim
itations as to purpose and amount per student prescribed
in ch. 363, Laws 1933.

March 13,1942.

Department of Public Welfare.

You inquire whether student loans may be made: (1)
For partial maintenance or must be restricted only for tui
tion, incidental and other fees; (2) whether the total loan
to any one student is limited to $150.00, or limited to
$150.00 for any one year, or may exceed $150.00 for any one
year or term of years.
The original provision for student loans was made by par.

(c) of subsec. (6) of sec. 7 of ch. 363, Laws 1933, which
read as follows:

"Not to exceed one hundred seventy thousand dollars for
loans to needy and qualified residents of the state attending
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or desirous of attending the university, the state teachers'
colleges, Stout institute or other educational institutions of
this state of like rank, in cases where the student-appli
cants are either unemployed or would otherwise be unable to
continue their education and thus add to the number of the
unemployed. Such loans shall he made only for tuition, in
cidental, and other fees and shall not exceed one hundred
fifty dollars to any one student. Such loans shall be made
by the industrial commission on the student's application
endorsed by the authorities of the institution which the ap
plicant desires to attend or is attending. The terms and
other provisions of such loans shall be prescribed by the in
dustrial commission, which shall have authority to adopt
and enforce all necessary rules to carry out the intent of
this paragraph. Such rules shall provide that the loans shall
be distributed among the several counties as nearly as pos
sible in proportion to their population." (Italics ours.)

The italicized language above clearly limits the purpose
of the loans to tuition, incidental and other fees and to an
amount not in excess of $150.00 to any one student in any
event, regardless of the number of years or terms of at
tendance in -school. There is no ambiguity in the language
and hence no room for interpretation or construction as far
as this particular appropriation is concerned.
We understand that this appropriation was used up and

that in the special session of 1933 the legislature enacted ch.
10, section 1 of which provided as follows:

"There is appropriated, on the effective date of this act,
from the general fund to the industrial commission out of
the balance of the receipts from the emergency taxes for re
lief purposes on incomes and transfers of property levied in
sections 2 to 4 of chapter 363, laws of 1933, not to exceed
one hundred seventy thousand dollars for loans to needy
and qualified residents of the state attending or desirous of
attending the university, the state teachers' colleges. Stout
institute, Wisconsin mining school, or other educational insti
tutions in this state of like rank during the second semester
(or corresponding period) of the current school year in
cases where the student-applicants are either unemployed or
would otherwise be unable to continue their education and
thus add to the number of the unemployed. Such loans shall
be made by the industrial commission on the student's ap
plication endorsed by the authorities of the institution
which the applicant desires to attend or is attending. The
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terms and other provisions of such loans shall be prescribed
by the industrial commission, which shall have authority to
adopt and enforce all necessary rules to carry out the in
tent of this paragraph. Such rules shall provide that the
loans shall be distributed among the several counties as
nearly as possible in proportion to their population." (Ital
ics ours.)

Loans made under this appropriation were not limited to
the purposes of tuition, incidental, and other fees or to
$150.00 to any one student, but were to be subject only to
such terms and provisions as might be prescribed by the in
dustrial commission.

We understand that under the rules adopted by the indus
trial commission it was provided that loans could be made
for tuition, incidental, and other fees and for partial main
tenance. It was provided further that loans to any one stu
dent should not exceed $150.00 per year for fees nor $60.00
per semester for partial maintenance.
In 1935 ch. 17 was enacted, providing:

"Section 1. (1) There is appropriated from the general
fund the following sums for loans to needy and qualified
residents of the state attending high schools or desirous of
attending the university, the state teachers' colleges. Stout
institute, Wisconsin mining school, or other educational in
stitutions in this state of like rank above the high school:
"(a) On the effective date of this act, one hundred sev

enty thousand dollars for the second semester of the school
year 1934-35.
"(2) Such loans shall be made in cases where the stu

dent applicants are either unemployed or would otherwise
be unable to continue their education and thus add to the
number of the unemployed.
"(3) Such loans shall be made by the industrial commis

sion on the student's application endorsed by the authorities
of the institution which the applicant desires to attend or is
attending. The terms and other provisions of such loans
shall be prescribed by the industrial commission, which
shall have authority to adopt and enforce all necessary rules
to carry out the intent of this section.
"Section 2. All moneys repaid on loans heretofore made,

under paragraph (c) of subsection (6) of section 7 of chap
ter 363, laws of 1933, or chapter 10, laws of special session
1933-34, any balances remaining under said provisions, and
all moneys repaid on loans hereafter made under this act.
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are reappropriated to the industrial commission for loans
to such students in accordance with the provisions of this
act.

"Section 8. The general fund shall be reimbursed for all
appropriations made by this act from any moneys made
available by this state for unemployment relief."

It is to be noted that under this act the appropriation be
came for the first time a revolving one. Sec. 3, above
quoted, is a troublesome section and most difficult to un

derstand. As the 1933 appropriations clearly did come from
moneys made available by the state for unemployment re
lief, it would appear upon first impression that the legisla
ture appropriated by sec. 2 and took away the appropriation
by sec. 3. We have studied this matter with the budget di
rector and are convinced that the only significance of sec. 3
is that of a bookkeeping matter in relation to taxes levied
for emergency unemployment relief, as distinct from other
tax levies, which moneys, including taxes levied for un
employment relief, went into the general fund and were ap
propriated therefrom. That being true, the section is of no
practical importance in relation to the problems which you
present, and we therefore refrain from further discussion
of that section.

This last appropriation in 1935 contained the same lan
guage respecting terms of the loans, that is, the terms and
provisions were to be prescribed by the industrial commis
sion the same as under ch. 10 of the laws of the special ses
sion of 1933, and we are informed that the industrial com
mission followed the same rules mentioned above regarding
purposes and size of loans per student as was set up after
the passage of ch. 10, Laws Special Session 1938.
The administration of student loans continued in the in

dustrial commission until transferred to the state depart
ment of public welfare by the operation of ch. 435, Laws
1939. See XXVIII Op. Atty. Gen. 680. The state depart
ment of public welfare, by rule 13 P. A. sec. 2, par. (a),
has followed the same terms as to loans, this rule reading:

"Loans will be made for tuition, fees and partial mainte
nance, not to exceed $150 per year for fees nor- $60 per
semester for partial maintenance."
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The foregoing analysis of the statutory history of student
loans makes it clear that such loans made by the state de
partment of public welfare are not restricted to tuition and
fees nor to $150,000 to any one student per year, but that
these matters are to be governed by such terms and provi
sions as may be prescribed by the state department of pub
lic welfare.

From your inquiry it appears that the question you have
raised was prompted by the fact that the revisor of statutes
in the 1941 Wisconsin statutes included ch. 363, Laws 1933,

as amended from time to time, and that at p. 1107, under
par. (c) of subsec. (4) of sec. 7, has retained the phraseol
ogy of sec. 7, subsec. (6) (c) of ch. 363, Laws 1933, as
quoted above, although, as hereinbefore indicated, this lan
guage was not contained in the subsequent appropriations
from which loans are now being made.

Furthermore, you call attention to the fact that the legis
lature in 1941 amended the introductory paragraph of sub
sec. (1) of sec. 4 of ch. 363, Laws 1933, as last amended by
ch. 14, Laws Special Session of 1937. See ch. 63, Laws 1941,
sec. 4. This, however, should not lead to any confusion, since
the legislature did not purport to amend that portion of
ch. 363 relating to student loans.

The work of the revisor in this connection has been made

difficult by reason of the fact that the provisions of ch. 363
were not given section numbers in the revised statutes, nor
were any of the subsequent provisions as to student loans
given such numbers. Moreover, with the exception of the
revolving fund feature in ch. 17, Laws 1935, and its effect
on the earlier appropriations, none of the student loan laws
amended or specifically mentioned any of the prior laws on
the same subject. Hence, in setting up ch. 363, Laws 1933,
in the 1941 revised statutes, the revisor modified the orig
inal wording only as specifically amended by later acts.

Consequently he was correct in continuing to include the
words "Such loans shall be made only for tuition, incidental,
and other fees and shall not exceed one hundred fifty dol
lars to any one student" even though the words relate only
to the first appropriation that has been used up and which
has been superseded by subsequent appropriations not sub-
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ject to such restriction. Even if there were loans still out
standing that were made under the original appropriation,
the money received in payment thereof would fall into the
revolving fund created by ch. 17, Laws 1935, and could be
reloaned under the provisions of that chapter without re
gard to the limitation prescribed by ch. 868, Laws 1988.
You are therefore advised that the restrictions as to pur

pose and amount of loans contained in ch. 368, Laws 1983,
relate only to the loaning of moneys from that appropria
tion and not to loans from the appropriations made by ch.
10 of the laws of the special session of 1938 and ch. 17 of
the laws of 1985, and that if any balance is left in the orig
inal appropriation under ch. 868, Laws 1988, or from repay
ment of loans made under such appropriation, the same may
now be loaned out under the present rules of the state de
partment of public welfare without regard to the restric
tions contained in ch. 868, Laws 1988.
WHR

Public Health — Dentistry — Dental educational require
ment of four years of thirty-two weeks each prescribed by
sec. 152.08, subsec. (1), Stats., relates to academic or school
years rather than to calendar years, and board of dental ex
aminers may accept credentials of graduate who has re
ceived required one hundred twenty-eight weeks of instruc
tion even though same has been completed in less than four
calendar years.

March 18,1942.

Dr. S. F. Donovan, Secretary,

Board of Dental Examiners,

Tomah, Wisconsin.

Our attention is called to that portion of sec. 152.08, sub-
sec. (1), Stats., which reads:

".IS * * On and after January 1, 1941, the degree of

'Doctor of Dental Surgery' shall be conferred only upon one
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who has satisfactorily completed a curriculum of at least
four years of thirty-two weeks each in a dental school or
college recognized by the Wisconsin state board of dental
examiners. * *

We understand that it is now planned to offer the course
of four academic years contemplated by the above statute
within the space of three calendar years by means of adding
summer school instruction, and thus to speed up the train
ing of dentists urgently needed for military and civilian
needs.

You inquire whether the statute above quoted will conflict
with the proposed plan of accelerating the training of den
tists.

The above quoted statutory provision was added to the
statutes by ch. 216, Laws 1939. Prior to that time, the stat
ute read:

"(1) No degree in dentistry shall be conferred in this
state except doctor of dental surgery, and that only upon
one who has satisfactorily completed a course of at least
three years of eight months each in a recognized dental
school. * *

The section is subject to two possible interpretations: (1)
The legislature intended the completion of four years of aca
demic work which should be spread out over a period of
four calendar years,—a relationship of academic years to
calendar years; or (2) the term "four years" relates only
to academic school years of not less than thirty-two weeks
each.

Some universities operate on the quarter system, the year
being divided into four quarters of twelve weeks each. Un
der this arrangement a student who does not enroll in the
summer quarters would require four years in which to com
plete the same work that another student could cover in
three years by attending the summer quarters. Even in
schools operating under the traditional semester system, it
is customary to apply summer school 'attendance towards
residence requirements so that the residence requirement
stated in terms of academic years may be materially short
ened so far as calendar years are concerned. For example.
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the residence requirement for graduation from the univer
sity of Wisconsin law school is three years. However, at
tendance at three summer sessions is counted as the equiv
alent of a year of residence, and hence it is possible to grad
uate with but two years of attendance in regular session,
plus three summer sessions. Attendance at any summer ses
sion of the law school counts for one-third of a year's resi
dence.

Thus, in dealing with educational matters or curriculum
or residence requirements expressed in terms of "years" it
seems to be quite customary to relate the term "years" to
academic years and curriculum requirements. The provision
in question, as it read prior to the 1939 amendment, refers
to "one who has satisfactorily completed a course*^ and after
the 1939 amendment the provision refers to "one who has
satisfactorily completed a, curriculum." The years referred
to would seem to be academic years as they are measured
respectively by "eight months each" and "thirty-two weeks
each." Such language would seem to refer to an academic
year rather than a calendar year, particularly when read
in the light of the language "satisfactorily completed a
course" or "satisfactorily completed a curriculum."
The provision in question seems to have been drafted

with the traditional academic year in mind. So far as we
know it was not customary in 1939 or prior thereto to op
erate dental schools throughout the entire calendar year as
is now proposed by adding summer school instruction. Does
the provision referred to prohibit qualifying students by
encompassing four academic years of work in three calen
dar years?
We think that it does not. We are of the opinion that the

term "four years" relates only to four academic years of
thirty-two weeks each.

In view of the foregoing you are advised that the board
of dental examiners may accept the credentials of a gradu
ate of a recognized dental school or college if he has re
ceived 128 weeks of instruction, even though it has not been
spread out over four calendar years of study.
WHR
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Public Officers — Register of Deeds — Under sec. 59.57,
subsec. (1), par. (b), Stats., fee for recording conveyance
of iands for highway purposes is ten cents per folio and
three cents for every necessary entry in tract index when
kept. Wisconsin recorders association lacks authority to
add highway conveyance form to sixty standard forms men
tioned in sec. 59.57 (1) (a) or to provide recording fee
therefor other than that prescribed by statute.

March 13,1942.

Highway Commission.

Attention Wm. E. O'Brien, Chairman.

You inform us that the state highway commission re
quested the Wisconsin recorders association for approval of
form No. 250-A used by the commission in acquiring right-
of-way for highway purposes and for the establishment of a
uniform recording fee for such instruments by the registers
of deeds. It was also requested that such form be desig
nated as "Wisconsin Legal Form No. 61" under the provi
sions of sec. 235.16, Stats.

The Wisconsin recorders association at its July, 1941
meeting adopted a resolution establishing a fee of 15^ per
folio for recording such instruments, and you inquire if
this conflicts with sec. 59.57, subsec. (1), par. (b), which
provides for a recording fee of 10^ per folio and 3^ for
every necessary entry in a tract index in the case of instru
ments relating to real estate other than those sixty stand
ard forms for which uniform fees are provided under sec.
59.57 (1) (a).

There is no authority on the part of the Wisconsin re
corders association or any other agency to change the re
cording fees provided by statute. For example it was ruled
in XXIV Op. Atty. Gen. 429 that the county board cannot
change the fees fixed by statute for the register of deeds,
and in XXV Op. Atty. Gen. 494, that the register of deeds
much charge the filing fees prescribed by the Wisconsin
statutes rather than fee schedules prepared by federal offi
cers or agencies presenting papers to be recorded.
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Moreover, there is no authority on the part of the Wis
consin recorders association to add to the sixty standard
forms now on file with the secretary of state.

Sec. 235.16 (1), Stats., provides:

"The several forms of deeds, mortgages, land contracts,
assignments, satisfactions and other conveyancing instru
ments heretofore "prepared by the Wisconsin state register
of deeds association, denominated 'State of Wisconsin'
forms and numbered 1 to 60, both inclusive, and now on file
with the secretary of state, are hereby approved and recom
mended for use in the state of Wisconsin. Such forms shall
be kept on file with and preserved by the secretary of state
as a public record."

The approval and filing of the sixty standard forms by the
register of deeds association was provided for by ch. 584,
Laws 1919. From a reading of sec. 285.16 (1), abo^e quot
ed, it appears that at the time of the enactment of ch. 584,
Laws 1919, the register of deeds association had already
prepared the sixty standard forms and that they were then
on file with the secretary of state.
In XXVIII Op. Atty. Gen. 650, 651, we said:

provided by section 235.16 (1) that
such forms should be kept on file with and preserved by the
secretary of state as a public record. There is nothing in
chapter 467, Laws 1939, which would indicate that any
forms other than those approved by the register of deeds as
sociation and presently on file in the office of the secretary
of state are contemplated unless such a meaning could be
attributed to the use of the words 'which are to be approved
by the register of deeds association and thereafter filed in
the approved form in the office of the secretary of state'.
In view of the fact that the register of deeds association is a
purely voluntary association and that sec. 235.16, Stats., has
not in any way been changed by the 1939 legislature, it
would not appear that ch. 467, Laws 1939, necessarily con
templates any further approval or filing of forms by the
register of deeds association or is to be regarded as a direc
tion to such association to so act in the future. A compari
son of the names of the sixty forms listed in ch. 467, Laws
1939, with the names of the sixty forms now on file in the
office of the secretary of state, which forms as we have seen
constitute a public record, shows that the names of these
forms and the corresponding numbers of each of them are
the same in both instances."
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Furthermore, even if it could be said that the register of
deeds association had authority to add to the present stand
ard forms, this would not include the authority to set up a
fee arbitrarily and without legrislative guidance or sanction.
It is to be noted that the fees for the sixty standard forms
vary from 50^ to $1.90. Nowhere is the fee of 15^ per folio
prescribed for any of these standard forms.

It is true that sec. 59.51 (11) and sec. 59.57 (6) provide
for an additional filing fee of one-half the regular fee where
the instrument offered for filing varies from the approved
size or substance of paper as prescribed by sec. 59.51, and
you state that the highway conveyance form does differ
from such standards. However, it is apparent from the
context of sec. 59.51 (11) and sec. 59.57 (6) that they both
relate only to bills of sale, chattel mortgages, conditional
sales contracts, assignments, releases and renewals or cop
ies thereof, foreclosure affidavits and the like.
In view of the foregoing, it is our opinion that the record

ing fee for right-of-way conveyances is 10^ per folio and 3^
for every necessary entry in a -tract index when kept, as
provided by sec. 59.57 (1) (b) for entering and recording
instruments relating to real estate other than the sixty
standard forms covered by sec. 59.57 (1) (a), and that
there is no authority on the part of any recording associa
tion or other agency to add to these sixty standard forms or
prescribe recording fees other than those provided for by
the statutes.

WHR
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Industry Regulation — Industrial Commission — Words
and Phrases — Public Building — Sec. 101.01, subsec. (12),
Stats., which defines term "public building" for purposes of
state building code promulgated by industrial commission,
applies to building owned by religious order and occupied
by three or more sisters of that order who teach in paro
chial school.

March 13,1942.

Industrial Commission.

Attention Voyta Wrabetz, Chairman.

You have inquired whether or not the provisions of the
state building code as promulgated by the industrial com
mission under ch. 101, Stats., applies to a building owned by
a religious order and occupied by sisters of that order who
teach in a parochial school. Our attention is called to sec.
101.01 (12), which provides:

"The term ̂ public building' as used in sections 101.01 to
101.29 shall mean and include any structure used in whole
or in part as a place of resort, assemblage, lodging, trade,
traffic, occupancy, or use by the public, or by three or more
tenants.

You do not state specifically the number of sisters occu
pying the building, but for purposes of this opinion, we
will assume that there are three or more.

In construing the word "tenant" as used in the above
statute, our supreme court has held that it does not mean
simply "tenant" as used in the phrase "landlord and ten
ant" but that it has the more general meaning of one in
possession of the premises, whether as owner or otherwise.
Skrzypczak v. Konieczka, 224 Wis. 455.
The court in this case refers to the definition of the term

as used in Webster's Dictionary. So far as material here,
this definition reads:

"One who holds or possesses real estate, * * * by
any kind of right, whether in fee simple, in common, in sev-
eralty, for life, for years, or at will; also (as correlative to
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landlord), one who has the occupation or temporary pos
session of lands or tenements the title of which is in an
other.

"One who has possession of any place; a dweller; an
occupant."

In view of the fact that safety is the object of the

statute, as the court points out in the above case, no
particular showing of tenancy in the technical sense is
necessary to bring the situation within the purview of
the statute, and apparently the relationship between each
of the occupants of the building and the religious order own
ing it is one of tenancy either express or implied in the
broader sense in which that term is used so far as sec.

101.01 (12) is concerned.

It is well established that the safe-place statute applies to
corporations organized for religious and charitable pur

poses. Jaeger v. Evangelical Lutheran Holy Ghost Congre
gation, 219 Wis. 209.
Hence there can be no exemption here from the require

ments of the statute because of the character of the owner

ship or occupancy.
You are therefore advised that sec. 101.01 (12) applies

to the building in question if it is occupied by three or more
sisters.

WHR
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Public Officers — County Board — Malfeasance — City
Supervisor — Under sec. 62.09, subsec. (7), par. (d),
Stats., it is unlawful for supervisor elected from ward in
city to county board to sell insurance to city if annual pre
mium exceeds three hundred dollars, irrespective of his
share of commission thereon.

Supervisor elected from ward in city to county board does
not violate sec. 848.28, Stats., by selling insurance on city
school buildings.

Supervisor elected from ward in city to county board vi
olates sec. 348.28 by selling insurance on city buildings
other than schools if he is also member of common council
of city from which he is elected.

March 13,1942.

John A. Moore,

Acting District Attorney,

Oshkosh, Wisconsin.

You inquire whether there is a violation of either sec.
62.09, subsec. (7), par. (d). Stats., or sec. 348.28, Stats., if
a supervisor who is elected from a city ward to the county
board contracts with a city for insurance on city buildings
and city school buildings, where the total premiums for the
same exceed three hundred dollars for any one year, regard
less of what may be his share of the commissions thereon.

Sec. 62.09 (7) (d), Stats., provides in part as follows:

"No city officer shall be interested, directly or indirectly,
in any improvement or contract to which the city is a party,
and whenever it shall appear that such is the case such con
tract shall be absolutely null and void and the city shall in
cur no liability whatever thereon. * * * The provi
sions of this section shall not apply * * * to contract
for the sale of printed matter or any other commodity, not
exceeding three hundred dollars in any one year, * *

A supervisor who is elected from a ward in a city to the
county board is a city officer. Sec. 62.09 (1) (a). Stats.,
XXVII Op. Atty. Gen. 704. It is a violation of the above
quoted statute for such county board member to make a
contract with the city for insurance on any of its buildings.
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XII Op. Atty. Gen. 279, unless such contract is "for the sale
of * * * commodity, not exceeding three hundred dol
lars in any one year." This last quoted exception was con
strued in XXVII Op. Atty. Gen. 841 to permit city officers to
lawfully sell insurance to the city if the amount of the an
nual premium does not exceed three hundred dollars. Thus,
the amount of money that will be disbursed by the city on a
contract with a city officer determines whether such contract
falls within said exception of sec. 62.09 (7) (d). Stats., and
the extent of the city officer's pecuniary interest therein is
wholly immaterial, as long as there is some such interest.
Therefore, it is a violation of sec. 62.09 (7) (d). Stats., for a
county board member who is elected from a ward in a city
to make a contract with the city for insurance on any of its
buildings where the total annual premiums paid by the city
exceed three hundred dollars, irrespective of what his com
mission may be thereon or of the fact that the commission
on such insurance is shared by him with others.
As to whether a supervisor who is elected to the county

board from a city ward may, under sec. 348.28, Stats., law
fully contract with the city for insurance, several questions
are presented. In State v. Bennett, 213 Wis. 456, 252 N. W.
298, sec. 348.28, Stats., was construed as not making it an
offense for an officer, clerk or agent of a municipality to
have a pecuniary interest in a contract unless the contract
was made by, to, or with him in his official capacity.
The power and duty of insuring school buildings is vested

in the respective school boards. Sees. 40.16 (2) and 40.53
(1) and (7), Stats. Since a county board member has no
duty to perform with respect to the insuring of school build
ings, a contract with the city for insurance on its school
buildings is not made by him in any official capacity and so
is not in violation of sec. 348.28, Stats. XXIV Op. Atty.
Gen. 180.

However, a different result may obtain with respect to
contracts with the city for insurance on its other buildings.
A supervisor who is elected to the county board may also be
a member of the coihmon council of the city from which he
is elected. Sees. 59.03 (3) and 62.09 (1) (b). Stats., XXII
Op. Atty. Gen. 501. Under sec. 62.11 (5), Stats., the com
mon council has the management and control of city prop-
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erty, which presumably includes the power and duty to keep
the property properly insured. A supervisor who is elected
to the county board and who is also a member of the com
mon council of the city from which he is elected would
therefore act in an official capacity in authorizing or ap
proving a contract of insurance on city property. Thus, it
would be a violation of sec. 348.28, Stats., for him to make
a contract with the city for insurance on city buildings,
XXV Op. Atty. Gen. 893, unless the annual premiums for
the same do not exceed one hundred dollars in the case of a
first class city or three hundred dollars in the case of other
class cities, such transactions being excepted from sec.
348.28, Stats., by its own provisions. It follows that a su
pervisor who is elected to the county board and who is not
also a member of a city council may, without violating sec.
348.28, Stats., sell insurance to the city regardless of the
amount of the annual premium thereon.
MLS

Municipal Cor^porations — Municipal Borrowing — Mu
nicipal Budgets — Sec. 67.12, Stats., does not authorize tem
porary borrowing by county to pay accrued claims for per
manent improvements to fairgrounds, which claims were
erroneously omitted from county budget adopted under sec.
65.90, since such claims are not "current and ordinary ex
penses".

March 13,1942.
0. Strossenreuther,

District Attorney,

Shawano, Wisconsin.

You state that when the 1942 county budget was adopted
pursuant to sec. 65.90, Stats., the board failed to take into
consideration approximately $15,000 in outstanding claims
and bills representing amounts due for permanent improve
ments to the county fairgrounds. You inquire whether the
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county may borrow this amount under sec. 67.12, Stats.,
and if so whether the provisions of sec. 65.90 must be ob
served. You also state that the amount already set up in the
1942 budget has reached the maximum permissible limit of
taxation under sec. 70.62 (2).

Sec. 67.12 (1) authorizes temporary borrowing to pay
"current and ordinary expenses, including expenditures un
der the provisions of chapter 49 and maturing interest on
its funded indebtedness * * The question is there
fore whether the payment of outstanding claims for perma
nent improvement to the fairgrounds constitute "current
and ordinary expenses" within the meaning of the foregoing
section. In the case of Herman v. The City of Oconto,
(1901) 110 Wis. 660, 678, the court stated as follows:

"It cannot be said with any show of right that the build
ing of a sewer system is a current expense. While it is not
easy to accurately define what may be included under that
head, still it is plain that it must be limited to such as are
necessary to carry on the city government,—such as are
usual and ordinary from year to year."

The term "current expenses" has been held not to include
expenditures for building a courthouse (Thompson v. Mayo,
(1918) 135 Ark. 148, 204 S. W. 747) nor a city hall (State
V. Harvey, (1919) 108 Wash. 48, 182 Pac. 931) nor a
schoolhouse (Sheldon v. Purdy, (1897) 17 Wash. 135, 49
Pac. 228, 230) nor the cost of opening or making permanent
improvements to streets (Stone v. Bonaparte, (1930) 148
Okla. 70, 297 Pac. 228, 232) nor any highway construction
(State V. Brown, (1925) 112 Ohio St. 590,148 N. E. 95, 98;
XXIV Op. Atty. Gen. 459) nor construction of a new barn
on the poor farm premises (XXIV Op. Atty. Gen. 459). It
is also at least questionable that the term "current ex
penses" includes expenditures for a year other than the cur
rent year. Babcock v. Goodrich, (1874) 47 Cal. 488, 510;
State ex rel. Egger v. Payne, (1899) 151 Mo. 663, 52 S. W.
412, 414.

For the foregoing reasons, it is clear that this is not a
proper case for temporary borrowing under sec. 67.12.

It would appear that in order to pay these claims out of
current revenues it will be necessary to amend the budget
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in the manner provided by sec. 65.90 (5). Since anticipated
revenues cannot now be augmented, it will be necessary to
reduce other appropriations correspondingly, in amounts
sufficient to free enough funds to pay the claims.
WAP

Social Security Act — Poor Relief — Old-age Assistance
— Attorney general does not express opinion as to priority
of purchase money mortgage executed by pensioner subse
quent to filing of old-age pension liens where question is
academic and of no present practical importance to depart
ment of public welfare in administration of law.
Where daughter and son-in-law agree to support and

maintain old-age pensioner for balance of his life if pension
department will release property owned by pensioner from
existing old-age pension lien, county pension administrative
officers may release from such lien but are not obliged to do
so even though municipality having financial burden by vir
tue of county charge back under sec. 49.37, subsec. (2),
Stats., desires and requests release of existing lien and han
dling of future support and maintenance of pensioner in
such manner.

March 18,1942.

Frank C. Klode, Director,
Department of Public Welfare,

Division of Public Assistance.

You request our advice with respect to the proper applica
tion of sec. 49.26, subsec. (4), Stats., to two factual situa
tions, as follows:

"1. A person is receiving old-age assistance and a cer
tificate of lien has been filed. He purchases a home with
money borrowed from a bank. This is done without con
tacting the county pension department. The bank's pur
chase money mortgage is subsequently filed. Is the bank's
mortgage subordinate to the old-age assistance lien in the
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amount of the old-age assistance lien as of the time of filing
of the bank's mortgage, or is the bank's mortgage subor
dinate to the old-age assistance lien for all old-age assist
ance previously and subsequently paid the beneficiary?"

As to the particular case,—the pensioner is not dead. You
may never be faced with the question of having to deter
mine the question of priority. You have no immediate ne
cessity of determining any similar question of priority in
relation to any other pending cases. It is our thought that
any question such as the above (which does not appear to
be of any present practical importance to your department
in administration of the law) should be met when a situa
tion arises which calls for a solution of it.

Unfortunately the statute is not clear. Any interpreta
tion that we might place upon it in relation to the problem
presented would necessarily partake of speculation. There is
no exception in the statute with respect to purchase money
mortgages. Question: Would enforcement of the pension
lien as one entitled to priority over the purchase money
mortgage result in such a ridiculous or inequitable situation
and work such a hardship against the mortgagee that it can
be reasonably concluded the legislature never intended such
a result? If it can be said that such conclusion is a legiti
mate conclusion, then it would seem the courts might well
be justified in reading an exception into the statutes in fa
vor of purchase money mortgages, even though there is no
such express exception.
On the other hand, reading the statutes as a whole, a

meritorious argument can be made to the effect that the leg
islature did intend to subordinate purchase money mort
gages such as the one in question to the prior old-age assist
ance lien and to the full amount due at the time of liquida

tion thereof. If we were to express an opinion that a pur
chase money mortgage, such as the one in question, is not
subordinate to the old-age pension lien, banks might make
such loans in reliance upon such opinion. Such opinion
might not ultimately be sustained in the courts (the ques
tion is a close one) and banks so circumstanced would then
be inclined to place the blame for their predicament upon
this office.
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Your second factual situation is as follows:

"2. A man and his wife receive old-age assistance. They
own in joint tenancy the small farm on which they reside.
The wife dies after receiving $780 in old-age assistance. The
husband still lives and has received $1,716 in old-age assist
ance. He is 70 years of age. His daughter and son-in-law
will agree to maintain him without the need of old-age as
sistance if the county pension department will release its
old-age assistance lien for all amounts received by both the
recipient and his wife. Opinions as to the value of the prop
erty vary between $1,500 and $4,000. The county board
pension advisory committee has declined the offer of the
daughter and son-in-law. The city council of the city within
whose boundaries the small farm is located are urging the
release of the lien. May or should the old-age assistance lien
be released under such facts?"

You further advise that the city involved in this situation
is in a county which charges back the local share under sec.
49.37 (2), Stats. The city thus actually has the financial
burden of the local share rather than the county. As to
whether the lien may be released under such facts, we are
of the opinion that it may be. Sec. 49.26 (4) provides in
part as follows:

.  * * and provided, also, that whenever the county
judge of the county in whose favor such lien exists is satis
fied that the collection of the amount paid as old-age assist
ance will not thereby be jeopardized or that the release of
the lien in whole or in part is necessary to provide for the
maintenance or support of the beneficiary, his spouse, or
minor children, he may release the lien hereby imposed with
respect to all or any part of the real property of the bene
ficiary, * *

Release of the lien is thus authorized in two situations:
(1) where the lien will not be jeopardized and (2) where
release is necessary to provide for maintenance or support.
Authority to release, under the facts of this case would ap
pear to be conferred by (2) above.
As to whether the old-age assistance lien should be re

leased under such facts, that is a matter for the county pen
sion administrative officers to determine. There will be
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many, many factors which will enter into such a determina
tion, such as ability of the daughter and son-in-law to fur
nish the support and maintenance, the past relationship be
tween the beneficiary and the daughter and son-in-law, the
present relationship, the expectancy of life and present
status of the health of the beneficiary, the value of the prop
erty involved (as usual, opinions as to value take a wide
range) and undoubtedly many other factors, all of which
go to determine the providence of such a release from a fi
nancial standpoint, as well as from the future maintenance
and support question in relation to this particular benefi
ciary. The county pension officers are charged with the duty
of weighing all such factors and making the ultimate deter
mination with respect thereto. Any determination they make
will be final and conclusive unless it can be said that the de

termination is so wholly arbitrary and capricious that it
does not manifest a good faith exercise of the discretion
conferred upon them. The situation would appear to be pe
culiarly one for the exercise of a sound discretion.
NSB
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Taxation — Tax Sales — Where county does not take
possession of lands on which it holds tax deed and does not

bring any action to recover possession within period pre
scribed in sec. 75.36, Stats., results.are: (1) County's tax
title is extinguished if possession of lands was held during
prescribed period by former owner or persons claiming un
der him; (2) County's title becomes absolute if lands are
unoccupied during entire period of three years after execu
tion and recording of deed and no action is brought during
that period to test its validity.

March 18,1942.

Ralph Steller,

District Attorney,

Hayward, Wisconsin.

You state that you desire to prosecute some parties un
der sec. 843.511, Stats., for larceny of timber from lands to
which the county holds a tax deed. You state that the
county did not go into possession of said lands nor bring
any action to recover possession thereof within three years
from the recording of the tax deed.

Your first question relates to the state of the title to the
lands.

We assume that the county's tax deed is fair on its face,
in which case the limitation statutes applicable are sees.
75.26 and 75.27. Different sections of the statutes are ap
plicable in the case of deeds void on their face.

You have not informed us whether the lands were occu

pied by the former owner after the execution of the deed or

whether they were unoccupied. Under the rulings of our su
preme court the effect of the limitation statutes cannot be
determined without knowing who held possession of the
lands involved during the period following execution and
recording of the deed. You have indicated that the county
was not in possession and we will accordingly discuss the
status of the title first, on the assumption that the posses
sion was held by the person who owned the land at the time
of the tax sale or those claiming under him; and second, on
the assumption that the lands were unoccupied.
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It is true, as you have pointed out, that the court has re
ferred to the statute limiting the time for bringing action to
test the validity of a tax deed as a double-edged sword, in
that it may cut off either the right of the grantee of the tax
deed or that of a former owner. An examination of the

cases in which the limitation statutes have been applied,
however, will show that the sword cuts in only one direc
tion at a time, that is, against the person who, under the
facts of a particular case, is under the necessity of bringing
action to establish his title. There is no case in which it has

operated to divest both the title of the tax deed grantee and
that of the former owner. The reason why the simile of the
double-edged sword was originally used was doubtless be
cause when the question first arose there was only one limita
tion statute and it was not entirely clear from the wording
that the legislature did not intend it as a limitation against
the tax deed grantee only. The statute (sec. 123, ch. 15, Re
vised Statutes 1849) reads:

"Any suit or proceeding for the recovery of lands sold for
taxes, except in cases where the taxes have been paid, or the
lands redeemed as provided by law, shall be commenced
within three years from the time of recording the tax deed
of sale, and not thereafter."

Since that time two separate statutory provisions have
been enacted and continued in force, one with respect to the
limitation on the tax deed grantee and the other with re

spect to the limitation on the former owner. These statutes,
which are now sees. 75.26 and 75.27, have continued in effect
without substantial change since 1880.

The statutes limiting the time for bringing action to test
the validity of the tax deed are statutes of limitation, the
purpose of which is to fix the status of the title rather than
to render it uncertain. In discussing these limitations, the
court said in Knox v. Cleveland, (1860) 13 Wis. 245, 249:

"* * * The law of limitation to actions is introduced
for the public good, in order that title to property may not
remain forever doubtful and uncertain, after allowing the
owner sufficient time in which to pursue and establish his
claim."
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The purpose of such a statute is effected by vesting the
title to land in one owner, and extinguishing the adverse
claim. As stated in Laffitte v. Superior, (1910) 142 Wis. 73,
83-84:

"* * * Under our system the statute of limitations
does not act merely on the remedy. It extinguishes the right
on one side and creates a right on the other which is of as
high dignity as regards judicial remedies as any other; a
right entitled to constitutional protection."

The statutory limitation on the bringing of actions to test
the validity of tax deeds operates to divest the title of either
the tax deed grantee or the former owner, depending upon
which was under the "necessity of resorting to legal pro
ceedings"; but it has the reciprocal force of vesting corre
sponding rights in the adverse claimant. See Laffitte v.
Superior, supra.
The action which is barred by sees. 75.26 and 75.27 is only

that action which is necessary to establish the validity or
invalidity of the tax deed as between the tax deed grantee
and the former owner, or those claiming under them. Once
the statutory period has expired, the title of one or the
other becomes absolute in so far as rights under the tax
deed are concerned, and the person whose right thus be
comes absolute may maintain as an incident to his title
whatever action may be necessary to protect his rights
against the world. Under sec. 75.14 (1) the tax deed
grantee gets a fee simple which enables him to maintain
any action incidental to the ownership of real estate.
Lawrence v. Kenney, (1873) 32 Wis. 281; Cezikolski v.
Frydrychowicz, (1904) 120 Wis. 869; Wisconsin River
Land Co. v. Paine Lumber Co., (1907) 130 Wis. 393; Cole
V. Van Ostrand, (1907) 131 Wis. 454; Van Ostrand v. Cole,
(1907) 131 Wis. 446.

If the former owner of the property has remained in pos
session throughout the three years after the execution and
recording of the tax deed and the tax deed grantee has
failed to take the necessary steps to protect his deed, the
title of the former owner thereupon becomes absolute and
he may bring whatever action is incidental to that title.
Laffitte v. Superior, supra.
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In order to determine to whose benefit the limitation stat

utes operate in a particular case, it is necessary to know
who was in possession of the lands. The court said in Knox
V. Cleveland, (1860) 13 Wis. 245, 251:

For without knowing which had the posses
sion it is impossible for the court to determine in whose fa
vor the limitation is to be applied. The party in possession
needed no recovery and was under no necessity of resorting
to legal proceedings. It devolved on the party out, which
ever it might be, to bring his action within the time pre
scribed by the statute.
"But when the premises were unoccupied, the intention of

the legislature seems to have been to make the recording of
the tax deed such a claim of title on the part of the holder,
as enabled the original owner, if he desired to test its
validity, to maintain his action against him. It must have
been known that many cases of that kind would arise,
*  * *. The recording of the deed was regarded as a
hoTia fide assertion of title on the part of the holder, and a
declaration that he was prepared to defend it."

With respect to unoccupied land, the same rule as an
nounced in the above excerpt has been followed in subse
quent cases, regardless of the changes in wording of limita
tion statutes. Parish, et al. v. Eager (1862) 15 Wis. 532;
Lawrence v. Kenney, supra; Cezikolski v, Frydrychowicz,
supra; Wisconsin River Land Co. v. Paine Lumber Co.,

supra; Cole v. Van Ostrand, supra; Van Ostrand v. Cole,
supra.

Sec. 75.36, Stats., provides that deeds executed to the
county "shall have the same force and effect as deeds exe
cuted by such clerk to individuals for lands sold for the non-

pajnnent of taxes."
The general rules announced in the foregoing cases apply

to lands on which the county has taken tax deeds. First, if
the lands remained in the possession of the person who
owned them at the time of the tax sale or of those claiming

under him, and the county failed to bring action to recover
possession within the period specified in sec. 75.26, Stats.,
the county's rights under the deed are extinguished and the
title of the former owner or his successors is vested. Sec

ond, if the lands were unoccupied and remained unoccupied
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during the three years after the recording of the county's
tax deed, the county's title becomes absolute.

You also ask who is liable for the delinquent taxes on the
lands if the county's tax title is extinguished by the statute
of limitations.

In Pereles v. Milwaukee, (1933) 213 Wis. 232, 251 N. W.
255, it was held that the purchase of a tax certificate on
land constitutes a payment of the tax and the tax is thereby
extinguished. The court said at pages 235-236:

"* * * Under that provision, upon the striking off of
the land to the city and its receiving a tax certificate
thereof, the tax for which the property was sold and struck
off is no longer a tax which is to be paid. After that, there
remains in the owner merely the right of redemption (un
der sec. 75.01, Stats.) from the lien of the tax certificate. As
this court said in Lindsay v. Fay, 28 Wis. 177:
"  . . The conclusion seems inevitable, that a redemp

tion of the land is not a pajnnent of the tax. . . . There
seems to be a wide difference between the payment of the tax
by the owner of the land, and the redemption of the land by
him after it has been sold for non-payment of the taxes as
sessed upon it. There is really no tax to be paid when land
is thus redeemed. That has been canceled by the sale.'
"That has been considered the result even if the property

is acquired by the state or a municipality on such tax sale.
" 'The purchase by the state of property sold for delin

quent taxes will extinguish the debt and all liens arising
from those taxes.' Black, Law of Tax Titles (2d ed.) sec.
301.

" 'When the body politic by which the tax was levied bids
in the land, it is not obliged to go through the useless form
of paying the price with one hand and receiving it with the
other, but on the consummation of the sale the payment is
in legal effect made.' 26 Ruling Case Law, p. 417, sec. 375.
"Consequently, when, prior to the tax sales to plaintiff

and the issuance to him by the county of certificates and
deeds pursuant to those sales, the property in suit was
struck off to the city and tax certificates were received by it
for city taxes, those city taxes no longer constituted unpaid
taxes and therefore plaintiff's title was not subject thereto
under the provision in sec. 75.14 (1), Stats."

It is true that purchase of a tax certificate might be held
to constitute a payment of the tax under one statute and not
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under another. Even if the sale of a certificate were not a

payment, however, it has been held that the election by a
county to exchange its certificate for a tax deed ex

tinguishes the general taxes for which the certificate is is
sued and the lien of all general taxes represented by tax
certificates previously issued. In re Dancy Drainage Dis
trict, (1929) 199 Wis. 85, 89-90; Spooner v. Washburn Co.,
(1905) 124 Wis. 24.
The case of In re Dancy Drainage District, supra, also

held that where the county took a tax title, the lien of taxes
subsequently assessed merged with its title, since certifi
cates for later years could be sold only to the county under
the provisions of sec. 75.32, Stats. If, however, the county's
title under the tax deed is defeated by the statute of limita
tions, the lien of subsequent tax certificates could not well be
merged with it.
Under sec. 75.82 the county may be the owner of tax cer

tificates for two years subsequent to the one for which it
took its deed. Where a tax deed executed to a county is cut
off by the limitation statute, the county might still preserve
its rights under a subsequent certificate. Under section
75.20 the rights under a certificate held by the county are
not extinguished until fifteen years after the sale. The gen
eral rule is that a tax deed does not cut off subsequent as
sessments. Under the rule of inverse priority followed in
this state the last assessment in point of time is the first in
point of right. Pereles v. Milwaukee, (1933) 213 Wis. 232;
Cole V. Van Ostrand, (1907) 131 Wis. 454.
The various statutes which make the payment of tax a

condition precedent to contesting the validity of a tax deed
do not apply where the invalidity of the deed results from
the operation of a limitation statute rather than from legal
action brought to contest it. Perkins v. Perkins, (1921) 173
Wis. 421.

BL
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Public Officers — Clerk of circuit court is entitled to fees
from naturalization proceedings in addition to salary fixed
by county board. Board may not compel him to pay such
fees into county treasury.

County board may not provide two alternative compen
sation plans for office of clerk of circuit court and permit
clerk to choose which shall be applicable.

March 23,1942.
John P. McEvoy,

District Attorney,

Kenosha, Wisconsin.

You have asked:

1. May the county board fix a salary to be paid to the
clerk of the circuit court in lieu of all fees, including fees in
naturalization proceedings?
2. May the county board fix the salary of the clerk of cir

cuit court in the alternative, one figure to be applicable pro
viding the clerk retains naturalization fees and the other to
be applicable providing he agrees to turn such fees into the
county treasury?

The legislature by the enactment of sec. 59.15, subsec.
(1), par. (d). Stats., has indicated its intent that the com
pensation of the clerk of circuit court for work done for the
United States government or for congress shall be in addi
tion to the annual salary fixed by the county board. The
enactment of the above provision changed the rule an
nounced in Barron County v. Beckwith, 142 Wis. 519. The
opinion was given in XXII Op. Atty. Gen. 258 that the fees
received by the clerk from naturalization proceedings are
within the scope of sec. 59.15 (1) (d) and are the clerk's
own property rather than the property of the county. In the
absence of specific statutory authorization, the county board
has no power to change the law and to deprive the clerk of
circuit court of property to which the statutes entitle him.

Sec. 59.15, Stats., provides that the salary of the clerk of
circuit court to be elected in the ensuing year shall be fixed
by the county board at its annual meeting. The reason for
such a requirement is discussed in the following excerpt
fronq Fea/vel v. Appleton, 234 Wis. 483, 487-489:



108 Opinions of the Attorney General

*  * In Smith v. Phillips, 174 Wis. 54, 56, 182 N.
W. 338, sec. 62.09 (6) (b), was construed and its purpose
declared. It was there said:
" 'The terms of this statute are positive and indicate that

the legislature intended that the common council of cities
are required to fix the salaries of city officers at this first
regular meeting in February. Manifestly it was considered
the best municipal policy to remove the question of compen
sation of city officers from the influence of the municipal
election which follows early in April. This idea of freeing
the salary question from municipal political influence is also
guarded by forbidding any increase or diminution of such
fixed salary during the term of any such officer. We are
of the opinion that the circuit court correctly held that the
terms of this statute are mandatory; and require city coun
cils to fix the amount of the official municipal salaries at the
regular meeting in February.'
"A similar statute, sec. 59.15 (1), Stats. 1937, which re

lates to the fixing of salaries of county officers by county
boards, in part, provides:
" 'The county board at its annual meeting shall fix the

annual salary for each county officer, including county
judge, to be elected during the ensuing year and who will
be entitled to receive a salary payable out of the county
treasury. The salary so fixed shall not be increased or di
minished during the officer's term.'
"The substance of that statute was adopted at a very

early date. Ch. 75, Laws of 1867. The public policy declared
in that statute is obviously similar to that declared in sec.
62.09 (6) (b). It too has been construed by this court. In
Hull V. Winnehago County, 54 Wis. 291, 293, 11 N. W. 486,
it was said;
" 'It is quite clear that the statute contemplates that the

power shall be exercised at a period remote from the time
when such officers were to he chosen, in order to prevent the
influence of partisan bias or personal feeling on the part of
members of the board in fixing the salary. And, further
more, it was probably deemed desirable that candidates for
office should know precisely what compensation was at
tached to the office. Hence the statute provided that the
board should fix, at its annual meeting, the amount of an
nual salary which each county officer should receive.'
"In State ex rel. Banks v. McClure, 91 Wis. 313, 315, 316,

64 N. W. 992, it was said:
" 'It is very apparent by the terms of sec. 694, R. S. (sub

stantially the same as 59.15 (1)) that the legislature in
tended to make an harmonious general law, by which the
salaries of all salaried county officers should be fixed before
their election, doubtless for the purpose of removing from
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the question personal and political feelings, and of inform
ing a candidate for office what the salary of that office was
to be. Hvll V. Winnebago County, 54 Wis. 291. It is equally
apparent that both of these objects are desirable objects.
•  • •

" *We construe the two statutes (sec. 694 and sec. 694a)
as meaning that the sheriff, after he has become a salaried
officer, is entitled to know before his election what salary
he is to receive, and after his election is secure from change
in his salary, as well as other county officials.'"

A provision for alternative salaries, leaving the deter
mination of which should be applicable to be made after the
election of the clerk of circuit court, would be contrary to
the statutory requirement that the salary be fixed at the an
nual meeting. The question of which salary should be chosen
might conceivably become an issue in the election of the
clerk, which would be contrary to the legislative policy dis
cussed in the foregoing excerpt.
The proposal to permit the clerk to elect which of two al

ternative compensation plans should be applicable is subject
to the further objection that it would delegate to that officer
a power given by statute only to the county board. In Lord
V. The City of Oconto, 47 Wis. 386, the supreme court said
at pages 888-389:

"The power to regulate the tolls was vested solely, by the
legislature, in the mayor and common council, and such
power could not be delegated by the common council alone,
or jointly with the mayor, to any other officers or persons
by lease or otherwise. This principle is elementary, and
scarcely needs the support of reported cases, but is most
distinctly recognized in all of the cases upon the subject. 1
Dillon on M. Corp., sees. 60, 445, 618; (3ooley's Con. Lim.,
sec. 204. In Lauenstein v. The City of Fond du Lac, 28 Wis.
336, where the law conferred upon the common council, in
connection with the board of education, the power to pur
chase a site for a school house, it was held that such power
could not be delegated by the common council to the board
of public works, and that a contract for the purchase of
such site, entered into by the board of education, was not
binding.
"In Mullarky, Administrator, v. The Town of Cedar

Falls, 19 Iowa, 21, where the town conveyed away by deed
of trust a toll bridge, with the franchise of collecting the
tolls, it was held that the town could not delegate such
power to collect the tolls, and that the deed for such purpose
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was void. The same principle, in nearly parallel cases, is
recognized in Gale v. The Village of Kcdamazoo, 23 Mich.,
344, and in Milhau and others v. Sharp and others, 17 Barb.,
435, and in the numerous cases in the brief of the respon
dent's counsel."

See also State ex rel. Buchanan v. Cole, 218 Wis. 187 at
189-190.

The fixing of compensation of county officers is a function
involving the exercise of discretion. The statute has au
thorized the performance of this function by the county
board only. Such power may not be delegated.
The legislature has by sec. 59.15 (1) (d) indicated its in

tent that fees from naturalization proceedings shall belong
to the clerk of circuit court as part of the compensation in
cident to the office. That the compensation of a public offi
cer is an incident of the office and not a matter of contract

is well settled. See Nelson v. City of Superior, 109 Wis. 618,
622, where it is said:

"* * * The salary to be paid to a public officer is not
a matter to be fixed by contract, or that can be so fixed,
either before or after the term conunences. It is an incident
of the office, and an incumbent thereof has the same title
thereto as he has to the office. A municipality governed by
a charter like that of respondent can no more make the sal
ary of an officer a matter of contract than it can make the
office itself such a matter. It cannot omit to elect a person
to fill an office and then contract with some person to per
form its duties. No one would claim that; yet it is just as
plain that it cannot fill an office and make the compensation
for performance of its duties a matter of contract. This
court very recently passed upon the question involved. Ret-
tinghouse v. Ashland, 106 Wis. 595. The authorities to that
effect are numerous. The following are but a small part of
them: People ex rel. Satterlee v. Board of Police, 75 N. Y.
38; People ex rel. Ryan v. French, 91 N. Y. 265; Kehn v.
State, 93 N. Y. 291; Clark v. State, 142 N. Y. 101; State ex
rel. Kercheval v. Mayor of Nashville, 15 Lea, 697; Dyer v.
U. S. 20 Ct. Cl. 166; Montague's Adm'r. v. Massey, 76 Va.
307; Larew v. Newman, 81 Cal. 588; Scholfield v. U. S. 32
Fed. Rep. 576; Stocksdale v. U. S. 39 Fed. Rep. 62; Bowe v.
St. Paul, 70 Minn. 341.

While a public officer might voluntarily make a contribu
tion to the government of a part of his salary, such contri-
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bution may not be compelled by withholding a portion of the
salary. See Schuh v. Waukesha, 220 Wis. 600.
BL

Automobiles — Law of Road — Provisions of sec. 85.09,
subsec. (15), Stats., as created by ch. 206, Laws 1941, and
relating to releases of proof of financial responsibility by
commissioner of motor vehicle department in cases involv
ing suspension or revocation of drivers' licenses, apply only
to offenses resulting in suspension or revocation where such
offenses were committed subsequent to September 1, 1941,
effective date of ch. 206, Laws 1941. By virtue of sec. 85.137,
provisions of sec. 85.08 (19), Stats. 1989, still apply where
offense was committed prior to September 1, 1941.

March 23,1942.
Motqr Vehicle Department.

You have called our attention to sec. 85.09 (15) (a)
Stats., which reads:

"The commissioner shall upon request cancel any bond or
cancel any certificate of insurance, or the commissioner
shall direct and the state treasurer shall return to the per
son entitled thereto any money or securities deposited pur
suant to this section as proof of financial responsibility, or
waive the requirements of filing proof of financial respon
sibility in any of the following events:
"(a) At any time after one year in the case of a sus-^

pended license, and at any time after 2 years in the case the
license was revoked, from the date such proof was required
when during such period preceding the request of the per
son on whose behalf such proof was filed, has not been con
victed of any offense for which the penalty is suspension or
revocation of his license."

We are asked whether the foregoing provision is ap
plicable to revocations and suspensions of licenses that oc
curred prior to September 1, 1941, the effective date of ch.
206, Laws 1941, which created sec. 85.09 (15) (a).
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This question is answered in the negative for the reason
that sec. 85.137, Stats., which was also created by ch. 206,
Laws 1941, provides in effect that the provisions of sub-
sec. (19) of sec. 85.08 of the statutes of 1989, are to con
tinue to apply to bonds, proofs of insurance, and money and
collateral filed, furnished or deposited, pursuant to sec.
85.08 of the statutes of 1989, notwithstanding the repeal of
said sec. 85.08 of the statutes of 1989. Note the following
language from sec. 85.187:

*  * pqj. the purpose of this section the provisions

of subsection (19) of section 85.08 of the statutes of 1989
repealed by this act continue to apply to bonds, proofs of
insurance and money and collateral filed, furnished or de
posited pursuant to section 85.08 of the statutes of 1989
repealed by this act."

We deem it unnecessary here to discuss the differences
between sec. 85.08 (19), Stats. 1989, and sec. 85.09 (15)
(a), 1941 Stats., and merely point out that the provisions of
the former statute are still operative as to revocations and
suspensions occurring prior to September 1, 1941, by rea
son of the foregoing language in sec. 85.187.

It might also be added in closing that even though the
suspension or revocation took place subsequent to Septem
ber 1, 1941, sec. 85.08 (19), 1989 statutes, would still apply
in those cases where the offense had been committed prior to
September 1, 1941, by reason of the following language in
sec. 85.187, 1941 statutes:

"The repeal of section 85.08 of the statutes of 1989 re
pealed by this act shall not remit, defeat or impair any civil
or criminal liability for offenses committed, penalties or for
feitures incurred or rights of action accrued under such sec
tion before the repeal thereof, whether or not in course of
prosecution or action at the time of such repeal; but all
such offenses, penalties, forfeitures and rights of action cre
ated by or founded on such sections, liability wherefor shall
have been incurred before the time of such repeal thereof,
shall be preserved and remain in force notwithstanding
such repeal. And criminal prosecutions and actions at law
or in equity founded upon such repealed sections; whether
instituted before or after the repeal thereof, shall not be de
feated or impaired by such repeal but shall, notwithstand-
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ing such repeal, proceed to judgment in the same manner
and to the like purpose and effect as if such repealed sec
tions continued in full force to the time of final judgment
thereon. * *
WHR

Taxation — Tax Sales — Town may not, by paynient of
delinquent taxes, interest and penalties, compel county to
convey to such town tax deed or tax certificate held by
county on lands located in such town.

March 23,1942.

Ralph Steller,

District Attorney,

Hayward, Wisconsin.

You have asked two questions:

1. If a town should pay to the county all taxes, interest
and penalties that the county has against a parcel of land
in a town and the land is county owned by virtue of the
county taking a tax deed thereon, can the town force the
county to deed such land to the town?
Under sec. 75.14, subsec. (1), Stats., a tax deed shall

"vest in the grantee an absolute estate in fee simple". Un
der sec. 75.36, Stats., deeds executed to the county "shall
have the same force and effect as deeds executed by such
clerk to individuals". In Spooner v. Washburn Co,, 124 Wis.
24, 33-34, the court held that when the county takes a tax
deed to land it becomes the absolute proprietor of such land
and may deal with the land as it sees fit. The following ex
cerpt is from the opinion in that case:

*  * There is nothing in the statute showing that

the county, under such deeds, takes a more restricted
or qualified title than individuals would take, nor are there
any limitations on its power to deal with the lands as it may
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see fit. Under similar statutes in other states the deed is
held to vest all the interest and title in fee, and gives the
county full power of disposition. Conn, Mut. L. Ins. Co. v.
Wood, 115 Mich. 444, 74 N. W. Q5Q;Dyke v. Whyte, 17 Colo.
296, 29 Pac. 128; 2 Cooley, Taxation, 977, 978. The county
may therefore dispose of the lands, as sole proprietor, at a
price in excess of, or for less than, the redemption value of
the tax certificate when the deed was executed. * * *"

Since the county is the absolute owner of land upon
which it holds a tax deed, a town cannot compel the county
to convey such land, in the absence of a contract or other

circumstances creating rights independent of those existing
by force of the tax deed.

2. If a town would pay to the county all taxes, interest
and penalties that the county has against a certain parcel
of land on which the county holds a tax certificate, could the
town force the county to assign the tax certificate?

Sec. 75.34 (1), Stats., requires a county treasurer, "when
no order to the contrary shall have been made by the county
board," to assign tax certificates held by the county to any
person offering to purchase the same for the amount for
which the land described therein was sold, with interest
thereon at the rate specified in the certificates. Whatever
obligation the above section imposes upon the county treas
urer, however, would relate to assignment of certificates
only to such persons as have authority to receive an assign
ment. In Eaton v. The Supervisors of Manitowoc Co., 44
Wis. 489, it was held that towns are not authorized to pur
chase and hold tax certificates. The court said at pages
494-495:

*  * If, then, a town cannot become a purchaser at
a tax sale without express statutory authority, how can it
be claimed that a town can become the purchaser of a tax
certificate, either from a county or an individual, without
such express authority?
"The authority and consequences would be the same,

whether a town should be the original purchaser or the as
signee of such purchaser. What is not allowed to be done
directly, cannot be done indirectly.
"In either case, the town could sell the certificate or take

a deed of the land, or, in case of the illegality of the tax, sue
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the county for the repayment of the consideration, or em
bark generally in tax-title dealings and speculations. Towns
are the creatures of the law, with limited and clearly defined
powers, and can do nothing which is not expressly au
thorized, or clearly implied from authority expressly con
ferred, within the scope of the legitimate objects and pur
poses of such a corporation; and certainly such objects and
purposes do not embrace speculation in tax titles, so com
monly attended with litigation, perplexity and mischief.
That towns, in certain limited and necessary cases, may
take and hold real estate, is foreign to this question.
"We consider, then, that towns are not authorized to pur

chase or own tax certificates, * *
See also Irvin, et al, v. Smith, 60 Wis. 175; Jackson v. The

Town of Jacksonport, 56 Wis. 310, 813.
BL

School Districts — Tuition Tax — State superintendent
of public instruction should not certify for payment to
school districts under sec. 40.47, subsec. (6)j Stats., tuition
claims for payment of which sufficient taxes have been col
lected but which remain unpaid because municipal treas-
surer. has failed to observe priorities accorded by sec. 74.15
(2), Stats. 1939, or 74.03 (9), Stats.

March 26,1942.

John Callahan, State Superintendent,

Department of Public Instruction,

You ask whether the state superintendent of public in
struction may certify for payment to school districts, under
sec. 40.47, subsec. (6), Stats., tuition claims which remain
unpaid because municipal treasurers have failed to give
them the priority to which school taxes are entitled by
statute.

The statutes relating to payment of property taxes were
materially changed by ch. 426, Laws 1933, which became ef-
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fective October 1,1941. Tuition claims payable out of taxes
due prior to that date are affected by different statutory
provisions from similar claims payable out of taxes becom
ing due in 1942 and thereafter. The question will be first
discussed as affected by the earlier statutes, and later as af
fected by the changes made by ch. 426, Laws 1933.

I. Tuition payable out of tax levies
due prior to October 1, 1941

The rule announced in XXIII Op. Atty. Gen. 652, to the
effect that money owed to a high school district by a mu
nicipality is not entitled to share the preference given school
taxes under sec. 74.15 (2), Stats., was changed with respect
to tuition claims by ch. 238, Laws 1939. That law amended
sec. 40.47 (6) by adding the provision that the amount en
tered on tax rolls for tuition due to a school district "shall

have the same priority as is accorded to school taxes under
the provisions of subsection (2) of sec. 40.15" (changed to
74.15 by ch. 517, Laws 1939). Subsec. (2) of sec. 74.15 of
the 1939 statutes required the municipal treasurer to set
aside "all sums of money levied for school taxes" before
tax money might be allocated to other local purposes. As
pointed out in XXII Op. Atty. Gen. 507, there is no statu
tory priority between various levies for school purposes and
if tax collections are insufficient to pay school levies in full,
after payment of state taxes and county school tax, the
available money should be prorated between the various
school levies including tuition claims arising under sec.
40.47 (6).

Sec. 40.47 (6) provides that when the amount of taxes
collected is insufficient to pay tuition claims, "the difference
between the amount collected and the amount of such

claims" is to be certified to the state superintendent of pub
lic instruction. If the statement is correct, the state super
intendent shall in turn certify such amount for payment to
the proper school district out of the state treasury; but he
is not to certify the amount shown in the municipal treas
urer's statement unless it is correct. The certification of the

municipal treasurer is not correct unless it shows all tax
moneys collected which should be applied to payment of
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tuition claims in accordance with the preference accorded
by the statutes.

II. Tuition claims payable out of tax levies
due subsequent to October 1, 1941

Sec. 40.47 (6) of the 1941 statutes still provides that
sums due for tuition "shall have the same priority as is ac
corded to school taxes under the provision of subsection (2)
of section 74.15", but sec. 74.15 was repealed as of October
1, 1941 by ch. 426, Laws 1933. Under the semiannual plan
for tax payment which was inaugurated by ch. 426, Laws
1933, school taxes are apparently entitled to no preference
out of tax collections made prior to the first Monday in
March. After the settlement of August 15, however, the mu
nicipal treasurer is required by sec. 74.03 (9) to give school
taxes priority over taxes levied for general town, city or vil
lage purposes, in the same manner as was formerly re
quired by sec. 74.15 (2). Sec. 74.03 (9) reads:

"Out of the money received from the county treasurer in
August, the town, city or village treasurer shall first set
aside and pay over to the school district treasurers the bal
ance due on school district levies."

This corresponds with the following provisions of the
former sec. 74.15 (2), Stats. 1939:

"Out of the taxes collected the treasurer * * *
[after paying the state tax and county school tax] * * *
shall then set aside all sums of money levied for school taxes

By sec. 74.03 (9), school taxes are given the same pri
ority in the August settlement as they formerly had in the
March settlement under the terms of sec. 74.15 (2). Sec.
74.03 (9) is in substance a re-enactment of the provisions
of sec. 74.15 (2) relating to the priority of school taxes. It
has merely been adjusted so as to fit into the semiannual tax
payment scheme.
In E. L. Husting Co, v. Milwaukee, 200 Wis. 434, it

was held that a statutory reference to a certain section,
which section was later repealed and re-enacted under a new
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section number, should be construed to apply to the new sec
tion. The court said (pp. 436-437):

"It is significant that when the legislature repealed the
Prohibition Act it expressly continued the power of mu
nicipalities to license the soft-drink business in exactly the
same language, with few very minor changes, that was used
in the Prohibition Act. 'This, upon well-settled rules of
construction, must be construed as a mere continuation of
such statute, and not as a repeal and re-enactment of it.'
Cox V. North Wisconsin L. Co., 82 Wis. 141, 144, 51 N. W.
1130. 'In this state the rule seems to be well settled that
where a statute has been repealed, and then wholly or par
tially re-enacted, such re-enacted portion of the statute will
be regarded as a continuation of the old statute.' State ex
rel. Holland v. Lammers, 113 Wis. 398, 409, 86 N. W. 677,
89 N. W. 501."

See also sec. 371.08, Stats., which the reviser's note says
was "intended as declaratory of what has been decided by
the supreme court of this state to be the effect of the repeal
and re-enactment, at the same time, of a law in substance
the same as the one repealed."
The legislature manifested its intent by sec. 40.47 (6)

that tuition claims should have the same preference as was
accorded to school taxes by sec. 74.15 (2). The removal of
the provision for such preference from sec. 74.15 (2) to
sec. 74.03 (9) in order to fit it into the new scheme of tax
collection does not indicate an alteration of that intent.

Sec. 40.47 (6) was enacted while the annual tax collection
structure still prevailed. It contemplated the payment of tui
tion deficiencies early in the year for the reason that taxes
became delinquent by March 1, and the municipal treasurer
made his accounting in March. Sec. 40.47 (6) provides that
the municipal treasurer shall "prior to May of each year"
file a statement of tuitions paid. Under the annual tax pay
ment plan, a statement made prior to May could show all
taxes paid prior to the date of delinquency. Under the semi
annual tax payment plan the school districts are entitled
only to a proportionate share in the March settlement and
are entitled to further payment from the municipal treas-
surer after the August settlement. A final statement of the
tuition paid out of the taxes levied for any year could not or-
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dinarily be made under the semiannual tax payment plan
until after the final settlement in August. Neither the ex
tent of the tax delinquency nor the extent of its effect upon
the claim of the school district can be determined until that

time.

Sec. 40.47 (6) provides for certification and payment by
the state of "the difference between the amount collected"

and the amout of tuition claims. Under the last sentence of

the subsection, the state is to be reimbursed for such pay
ment "when delinquent taxes are collected". These provi
sions read together made it clear that the legislature in
tended that the state treasury should advance to school dis
tricts the shortages resulting from tax delinquency only.

School districts are required by sec. 40.47 (3) to accept
nonresident pupils. Since certain areas in the state had
such large delinquent rolls that collection of tuition claims
from the municipalities was impossible, the obligation im
posed upon school districts in those areas constituted a
hardship. It was the intent of the legislature in providing
for payment of tuition claims out of the state .treasury to al
leviate the hardship in such cases.

It seems obvious that the legislature did not contemplate
advancing state funds to school districts for the few months
elapsing between the first and second settlements under the

semiannual tax payment plan, where there is no indication
that the ultimate payment of the claim by the municipal
treasurer will be prevented by tax delinquency. There is no
provision for reimbursement of the state from any source
but delinquent tax collections. It is likely that the major
portion of the funds distributed in the August settlement
will not represent delinquent tax collections; it is possible
that none will. Under the semiannual tax plan an interpre
tation of sec. 40.47 (6) which would compel payment out of
the state treasury of the portions of tuition claims still due
to school districts after the March settlement would prob
ably result in extending the benefits of the law to practi
cally every school district in the state instead of limiting it
to the areas suffering from tax delinquencies. The book
keeping and administrative expense resulting from such an
interpretation would far exceed anything contemplated by
the legislature. It would also result in duplicate payments
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being made to school districts, with the right of the state
treasury to recoup its payment being none too clear.
The direction that a statement of tuitions paid by the mu

nicipal treasurer be filed "prior to May" of each year cannot
be significant when the intent of the legislature is otherwise
clear. The duty may as well be performed after May as be
fore, when tax collections are not to be completed until later.
As stated in Appleton v. Outagamie County, 197 Wis. 4,
9-10:

*  * When there is no substantial reason why the

thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after the time pre
scribed than not done at all,—the courts will deem the stat
ute directory merely. State ex rel. Cothren v. Lean, 9 Wis.
279. Vide Mills v. Jolfinson, 17 Wis. 598; Burlingame v.
Burlingame, 18 Wis. 285; Application of Clark, 135 Wis.
487,115 N. W. 887."

See also Wisconsin B. & /. Co. v. Industrial Comm., 288
Wis. 467.

The essence of the thing to be done by the municipal
treasurer is the filing of a statement of the amount avail
able for, and actually paid on, tuition claims out of tax col
lections, rather than that a statement without the essential
information be filed on a specific date.

Since the statute involves payment of funds out of the
state treasury, it should be borne in mind that "the legisla
ture does not intend to deprive the crown of any preroga
tives, rights, or property unless it expresses its intention to
do so in explicit terms or makes the inference irresistible."
State V. Milwaukee, 145 Wis. 181,185.
The amount to be paid out of the state treasury is "the

difference between the amount collected" and the amount of

claims for tuition. In view of the later provision for reim
bursement of the state treasury "when delinquent taxes are
collected" the term "amount collected" as used in the stat

ute means the amount of taxes collected for tuition purposes
at any time before such taxes become delinquent. Since the
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second installment of taxes does not become delinquent un
der the semiannual tax payment plan until August 1st, the
difference to be paid school districts cannot be ascertained
before that time and computation of such difference must
take into consideration the preference to which the district
is entitled in the August settlement under sec. 74.03 (9).
BL

Criminal Law — Lotteries — Scheme known as "Foto-

Pay-Day" violates provisions of 348.01, Stats.

March 26, 1942.
Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

You have requested our opinion as follows:

"Re: Foto-Pay-Day
"I would appreciate an opinion as to whether the opera

tion of the above named plan by a theatre is a violation of
section 348.01, Wisconsin statutes.
"The theatre patron purchases an admission ticket and

then has the privilege of selecting an envelope from certain
trays on display in the theatre lobby. Each envelope con
tains at least one penny and some of the envelopes contain
vouchers which entitle the holder to a certain amount of
money as shown thereon. The holder of one of the latter
vouchers either has to furnish the theatre with a photo
graph of himself or else have his photograph taken by the
theatre and also has to sign the following form before he
receives any money;

" 'Foto-Pay-Day
" 'The Theatre will pay to

the holder of this voucher the sum or $ for his or
her photograph. It is further agreed that all rights to the
reproduction of this photograph for advertising purposes is
hereby ̂ ven to the above mentioned theatre.
" 'This instrument must be presented within 72 hours

after the hereinabove date.
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Manager
Received Payment

194—

Signed

"A person does not participate in the plan unless he pur
chases a ticket of admission to the theatre. In addition to
the amounts indicated on these separate vouchers there is
another sum of money starting at $50.00 weekly and unless
some number is selected corresponding thereto a sum of
$10.00 weekly is added to such original sum until some num
ber is selected by a patron which would entitle him to this
amount.
"I am informed that the proponents of the plan contend

that this is not a lottery but is a purchase of a person's
photograph. It would appear, however, that the purpose of
the plan is a trade inducement and that it falls within the
definition of a lottery. State ex rel. Cowie v. La Crosse
Theatres Co., 232 Wis. 153, 286 N. W. 707."

We agree with your view. Under the case cited the rule is
clearly established that a lottery involves three elements—
chance, prize, and consideration.

Consideration is present in the scheme in question by rea
son of the inducement that it offers for increased patronage.
The element of consideration in this respect is precisely the
same as that involved in the case to which you have re
ferred.

Chance is present in the sense that the question as to
whether a person selects an envelope containing one penny
or a voucher entitling him to sell his photograph for a sum
of money considerably in excess of one cent is determined
solely by chance.
The element of prize is present in the sense that a person

selecting an envelope which contains a voucher entitling
him to sell his photograph for a substantial amount thereby
realizes a considerable material advantage. It is this fac
tor in the case which forms the entire basis for the success
ful operation of the scheme. People are induced to come to
the theater by reason of the fact that they thereby are per
mitted to enter into the drawing with a chance that they
may realize a considerable prize if they are fortunate
enough to select a voucher entitling them to sell their pic
tures.
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The scheme is a very clever one and was no doubt de
signed to escape the condemnation of the rule laid down in
State ex rel. Cowie v. La Crosse Theaters Co., 232 Wis. 153.
We have had occasion to discuss the case with the sponsors
of the scheme and it has been argued that there is no ele
ment of gambling involved but that, on the contrary, it sim
ply contemplates that a person may receive the right to sell
his picture and that if he does so it is an out-and-out busi
ness transaction. This argument, as is readily apparent,
entirely ignores the fact that not everyone is permitted to
sell his picture. It is only those people who, by reason of
chance, select certain envelopes that are entitled to this
privilege. Moreover, differing amounts are offered for pic
tures, depending entirely upon the selection of particular en
velopes. The proprietor has not the slightest idea when the
prizes are offered as to who will get them. He pays one per
son $10.00 for a picture and another $5.00 for a picture, de
pending solely upon whether the person has been lucky
enough to draw an envelope entitling him to the one figure
or the other.

The whole scheme is clearly a promotional scheme and
must be viewed from the standpoint of the way in which it
is operated. Judged from this standpoint we have not the
slightest doubt as to its illegality.
JWR
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Tuberctdosis Sanatoriums — State board of health may

not approve allowance of state funds for care of patient in
county tuberculosis hospital unless proper county judge has
made determination that support of such patient should be
public charge, as required by sec. 46.10, subsec. (la) and
sees. 50.03 (2) and 50.07 (2), Stats.

Where application is made under sec. 50.03 (2) for treat
ment at public charge and evidence is given which would
warrant necessary findings by county judge, grant of appli
cation should be construed as compliance with statutory re
quirements although it does not expressly recite that court
determined chargeability for patient's support.

March 26,1942.

Dr. C. a. Harper,

Board of Health.

You have asked whether the state board of health may
approve the allowance of state funds to a county for part of
the expense of maintaining a patient in the county tubercu
losis sanatorium when the procedure by which the patient
was admitted was as follows:

The patient, before being admitted to the hospital, filed
a verified application with the county judge setting forth
that she was a legal resident of the county, that she had no
property or income sufficient to pay for her care and treat
ment and that she desired admission to the. county sanato
rium as an indigent patient. A hearing was held and the
evidence given showed the applicant to be 34 years of age
and unmarried, that she owned no property of any kind and
had no income. After the hearing the judge signed an order
in the following wording:

"Upon the petition on file herein praying for an order de
termining A-B- to be an eligible person, and granting ad
mission to the Milwaukee County Sanatorium as such, and
upon the testimony taken in open court, and the report of
the physician on file herein, the court hereby finds that said
A-B- is a legal resident of Milwaukee County, is suffering
from tuberculosis in the moderately advanced stage, and is
therefore entitled to admission to said Sanatorium as a pa
tient.
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"WHEREFORE, IT IS ORDERED, That the application of said
A for admission to said Milwaukee County Tuberculosis
Sanatorium as a patient is approved and granted."

More than 16 months later the superintendent of the san
atorium to which the patient was admitted as the result of
the above order filed a petition for amendment of the order
and the county judge thereupon signed the following:

"Upon the petition on file herein praying for an order de
termining A-B- to be an eligible person, and granting ad
mission to the County Tuberculosis Sanato
rium as such, and upon the testimony taken in open court,
and the report of the physician on file herein, the court
hereby finds that said A-B- is a legal resident of
County, is suffering from tuberculosis in the moderately
advanced stage, and is therefore entitled to admission to
said Sanatorium as a patient.
"WHEREFORE, IT IS ORDERED, That the application of A-B-

for admission to said County Tuberculosis
Sanatorium as a patient is approved and granted."

The procedure to be followed in the admission of patients
to a county tubercular hospital at public charge is pre
scribed in sec. 50.03, subsec. (2), sees. 50.07 (2) and 46.10
(la). Stats. A county is not authorized to give hospital care
at public expense unless the statutory procedure is fol
lowed; nor is the state board of health authorized to ap
prove the allowance of state funds for maintenance of pa
tients in county institutions unless the statutory procedure
is followed in the admission of such patients. It is well
established that no public liability nor any private right
with respect to poor relief exists except as created by stat
ute. Our court said in Holland v. Cedar Grove, 230 Wis.
177, 188-189, 202 N. W. 407:

I

whole matter of poor relief is of statutory
origin. * * * The whole matter being purely and
strictly statutory, there is no liability where a statute im
poses none. * * * The matter of poor relief being of
purely statutory origin, th.e legislature has very large pow
ers with respect therto. It may impose duties and liabili
ties upon its creatures, the various municipal corporations
of the state, in accordance with its discretion provided no
provision of the constitution is violated. * * *"
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In the recent case of CarthoMS v. Ozaukee County, 236

Wis. 438, 295 N. W. 678, it was held that medical expense
and hospital care may not be made a public charge except in
strict accordance with the terms of the statutes covering the
subject. The following expressions are contained in the
opinion at pages 441 and 443-444 of 236 Wis.:

"The facts involved in this case relate to care of an in
jured person by a doctor and a hospital and the question
presented is: Who is legally obligated to pay therefor? The
obligation to pay primarily rests upon the individual who
had the benefit of the treatment and the hospital services.
It is a debt which should be paid by the individual. The so
cial obligation resting upon a municipality to see that one
in distress does not suffer from neglect does not ordinarily
mature into a liability until it has been shown that such an
individual is an indigent person and entitled to pauper re-

statute, calculated to enable one in an
emergency of this character to secure temporary assistance,
does prescribe conditions that must be complied with in or
der to charge the liability upon a community. Serious de
parture from regulations laid down by the legislature would
open the door to a considerable abuse, for, as already
pointed out, many people do not find it convenient to pay
their honest debts. 'The liability of towns to support poor
persons is founded upon and limited by statute, and is not to
be enlarged or modified by any supposed moral obligation.'
Smith V. Colerain (Mass.), 9 Met. 492; Patrick v. Baldwin,
109 Wis. 342, 349, 85 N. W. 274, 53 L. R. A. 613."

When the law authorizes the disbursement of public
funds only for a particular purpose or in a particular man
ner, public officers are held accountable if they disburse
such funds for a different purpose or in a different manner.
It was said in Milwaukee v. Sinner, 158 Wis. 529, 531, 149
N. W. 211:

"* * * It is the policy of the law to hold an official
custodian of public funds to very strict accountability, and
to make him responsible for money illegally disbursed, re
gardless of whether the municipality received an equivalent
or not. There is no other safe course, and any attempt to
evade the law must receive judicial condemnation upon
every opportunity therefor."
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See also United States F. & G. Co. v. Hooper, 219 Wis.
373, 263 N. W. 184.

Counties are authorized by sec. 50.06 of the statutes to
maintain tuberculosis hospitals. Sec. 50.07 (1) authorizes
them to receive patients upon payment of the proper rate.
Sec. 50.03 (1) provides that all patients admitted shall pay
the cost of their own care except as otherwise provided by
statute. Counties are empowered by sec. 50.07 (2) to admit
patients to tuberculosis hospitals at public charge, but only
pursuant to sec. 50.03 (2), which reads:

"Any patient unable or who believes that his circum
stances do not warrant his being required to pay any part of
his care shall file an application with the county judge of the
county within which he has a legal settlement, * * *
setting forth the fact that he is unable or that his circum
stances do not warrant his being required to pay the cost of
his care. If the patient is a minor, the said application shall
be made and filed by a parent or his guardian. The said
judge may designate a person or official by whom such ap
plication may be made. Said judge, upon further presenta
tion of the report of the examining physician, and a state
ment from the superintendent of the sanatorium that the
applicant is eligible and can be received, shall make an in
vestigation in the manner prescribed in subsection (la) of
section 46.10, except that in such investigation, the said
judge shall give due consideration to the desirability of iso
lating the patient because of the contagious character of the
disease, to avoid jeopardizing the support of the patient's
dependents during his hospitalization and their future re
quirements due to the patient's probable future lessened
earning power after hospitalization; also to the probable
length of time of such hospitalization. The chargeability of
the person liable for the care of a patient shall be deter
mined by the same rules applicable to the patient. Said
judge may, whenever the facts disclosed in the hearing
warrant, provide in his certification that the patient pay
such part of the cost of his care as the judge deems just,
which part or proportion may be increased or decreased
after hearing by him whenever the circumstances warrant."

The foregoing subsection provides that the investigation
shall be made by the county judge in the manner prescribed
in sec. 46.10 (la) which reads:

"Whenever any person shall apply for admission to any
institution provided for in chapter 50 and subsection (2) of
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section 58.06, the court, judge, magistrate or board before
whom such matter is pending shall give due notice of the
hearing to the district attorney of such county who shall at-
attend said hearing; and the said court, judge, magistrate
or board shall upon proper evidence determine the legal set
tlement of such person and his general financial ability. If
the evidence does not disclose property sufficient to save the
county free from the expense of his support, the said court,
judge, magistrate or board shall ascertain by further proof
the residence and financial ability of any person, if any, li
able for such support, pursuant to law, and shall order
proper proceedings to be brought for the enforcement of
such liability; * * * At the conclusion of said hearing
the court, judge, magistrate or board shall determine the
chargeahility for the support of such person and certify
such determination to the superintendent of the institution;
and thereupon such person shall be admitted."

For purposes of this opinion we shall assume that due no
tice of the hearing on the application was given to the dis
trict attorney as required by sec. 46.10 (la). Stats. After
the application is filed and the hearing duly held, the follow
ing questions must be determined by the county judge be
fore the patient may be hospitalized at public charge:
(a) The legal settlement of the patient;
(b) The residence and financial ability of the person lia

ble for his support. (If there is such a person, and his fi
nancial condition warrants it, the county judge must order
proceedings to enforce his liability rather than to admit the
patient as a public charge); and
(c) The chargeahility for support of a patient. (This

means that the county judge must determine whether the
patient must pay all or part of the cost of his maintenance,
whether some other person is liable for his support and
must pay all or part of the maintenance, or whether the cir
cumstances warrant that the hospital treatment be given
wholly at county expense.)
A determination of the matters relating to who should be

chargeable for the maintenance of the patient is the gist of
the whole proceeding before the county judge. If the pa
tient is to be admitted to the tuberculosis hospital solely at
his own expense no order of any kind on the part of the
county judge is necessary. The determination of whether
the patient is eligible for admission in such a case is to be
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made by the superintendent of the institution or by the vis
iting physician. See sec. 50.07 (1). This determination by
the county judge with respect to the legal settlement of the
applicant, his financial condition and the financial condition
of any person chargeable with his support is a precaution
which the legislature has established as a condition prece
dent to the expenditure of public funds for treatment of pa
tients in county tuberculosis institutions. The determina
tion of such matters involves the exercise of discretion,
which cannot be delegated.
The original order of the county judge above quoted does

riot contain an express finding or determination relative to
the financial ability of the applicant or any person charge
able for her support. The second order purports to supply
this omission by amendment. For purposes of this opinion,
we will assume that there was no procedural defect in the
entry of the second order in relation to such matters as the
giving of notice to interested parties and the like. The ques
tion to be determined is whether there has been a substan

tial compliance with the statutory requirements relating to
the substantive functions of the county judge.
The extent to which-a defect in an order or judgment

may be cured by amendment is discussed in Milwaukee E.
C, Mfg. Corp. v. Feil Mfg. Co., 201 Wis. 494, 230 N. W. 607;
Bostwick V. Van Vleck, 106 Wis. 387, 390, 82 N. W. 302 and
Packard et al. v. Kinzie Avenue Heights Co., 105 Wis. 323,
326, 81 N. W. 488. An error or omission in the recording of
the judgment or order actually pronounced by the court may
be cured by amendment, but a judicial error such as the
failure to make a finding or determination essential to the
validity of the judgment or order cannot be so cured. If,
prior to the entry of the first order here involved, the county
judge actually made a determination that the financial con
dition of the applicant and of any person liable for her sup
port were such as to warrant her admission to the sanato
rium at public charge, the failure to record such finding or
determination in the written judgment would be a clerical
error which could be rectified by amendment. In determin
ing the meaning and effect of the original order entered by
the county judge, the following rules for construction of
records of judicial action are applicable:
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««♦ ♦ * When judgments are ambiguous they are con
strued in accordance with the pleadings. Succession of
Durnford, 1 La. Ann. 92; Peniston v. Somefs, 15 La. Ann.
679. The whole record may be gone into in construing such
a judgment."

The above excerpt is from Estate of Kehl, 215 Wis. 358,
357, 254 N. W. 639.

While the original order here involved did not expressly
recite the findings and determinations of the county judge
with respect to the financial circumstances of the applicant
and any person chargeable with her support, it was an ex
press approval and grant of her application to be de
termined an indigent person and admitted to the county
sanatorium as such. The order was entered upon undis
puted evidence in the record which showed that the appli
cant had neither property nor income and that she was 34
years of age and unmarried. Such evidence would, we be
lieve, be sufficient for the findings and determinations re
quired under sees. 46.10 (la) and 50.03 (2), Stats. It would
have been meaningless for the county judge to enter an or
der granting an application for admission to the county san
atorium unless it was intended that at least a part of the ex
pense of the patient's maintenance was to be charged to the
county. No order of the county judge would have been nec
essary to admit the patient to the institution at her own ex
pense. Therefore, in spite of the fact that the original order
contained no express words determining the chargeability
for the support of the patient, we believe that the entry of
an order approving and granting the application should be
construed as in effect a determination of such matters. In
such cases the omission from the order of an express finding
or determination is clerical error which can be rectified by
amendment.

It undoubtedly would be preferable practice if the record
of the proceedings held on an application filed under sec.
50.03 (2), Stats., contained express terms showing compli
ance with each statutory requirement. Such compliance can
not be better shown than by following the wording of the
statutes themselves.
BL
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Historical Society State historical society may not
destroy or otherwise dispose of documents in its collection
deemed to be of no historical importance. Authority to do
so can be granted only by act of legislature, in view of sec.
44.01, Stats.

April 8,1942.
Edward P. Alexander, Superintendent,

State Historical Society.

You have requested advice with reference to the follow
ing state of facts:
On November 4, 1903, the circuit court for Milwaukee

county made an order in the matter of the voluntary assign
ment of the Plankinton Bank, which provided as follows,
omitting formal parts:

"ORDERED, that the said assignee is hereby directed and
authorized to ship to The Wisconsin State Historical So
ciety at Madison, Wisconsin, all the books, papers and docu
ments belonging to the said estate, which in the opinion of
said assignee are of no further use to said estate.
"it is further ordered, that the said assignee prepare a

complete list of said books, papers and documents so
shipped to The Wisconsin Historical Society, and procure
its receipt therefor, and file said list and receipt in the above
proceedings."

Pursuant to the foregoing order, the assignee caused the
books and papers of the defunct Plankinton Bank to be de
posited in the state historical library. Doubtless the intent
was to vest the ownership of these documents in the society,
since the latter has no authority to act as a warehouse or
storage place for privately owned papers. This material,
about four tons in weight, has been examined by the staff
of the society and all books and records considered valuable
for historical purposes have been arranged for permanent
use and preservation. There remains a vast quantity of pa
pers consisting of checks, vouchers, etc., which occupies a
great amount of space badly needed for the storage of other
things and which has no value for historical purposes. Nor
is there any private purpose which would be served by fur-
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ther preservation of these papers since it is almost half a
century since the bank in question closed its doors. It is,
therefore, your desire to dispose of this as waste paper and
you inquire how to obtain authority to do so.
Under sec. 44.01, Stats., the historical society holds "all

its present and future collections and property for the
state" as trustee. The statute further provides that the so
ciety "shall not sell, mortgage, transfer or dispose of in any
manner, or remove, except for temporary purposes, from
the historical library building any article therein without
authority of law; * * The phrase "authority of
law," as thus used in sec. 44.01, means statutory authority.
We are unable to find any authority in the statutes for the
destruction of any materials collected by the society. It
would be of no avail to apply to the circuit court at this late
date for a modification of its order entered nearly 40 years
ago, nor would an order of the court constitute the "au
thority of law" required by sec. 44.01.
You are therefore advised to apply to the legislature for

an act granting authority to destroy or otherwise dispose of
these papers. This can be accomplished by an act granting
either a special authority referring to only the Plankinton
Bank papers or a general authority to dispose of any arti
cles, papers and documents which the executive committee
of the society deems of no historical importance, with such
exceptions as may be desirable.
WAP
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Minors — Child Protection — Where child was adjudged
delinquent by juvenile court of County A and placed in fos
ter home in County B at expense of County A and while so
in County B committed further acts of delinquency, juvenile
court of County B had concurrent jurisdiction under sec.
48.01, subsec. (5), par. (am). Stats,, notwithstanding re
tention of jurisdiction by juvenile court of County A pur
suant to sec. 48.01 (5) (b). If it was error for juvenile
court of County B to assume jurisdiction under such cir
cumstances, such error did not affect jurisdiction of court
but constituted error committed within jurisdiction. How
ever it was probably not error for juvenile court of County
B to assume jurisdiction under circumstances, thus saving
expense of returning child, together with witnesses, to ju
venile court of County A.
Order of juvenile court committing child to industrial

school, regular on its face, must be honored by superin
tendent of school until reversed or set asMe by proper court
action.

If juvenile court was wholly without jurisdiction to com
mit child to industrial school, proper remedies are by ap
peal under sec. 48.07 (8) by certiorari or by habeas corpus.
If juvenile court committed mere error in assuming juris
diction of case of delinquency and ordering child committed
to industrial school, only remedy is by appeal under sec.
48.07 (8).

April 24,1942.

A. W. Bayley, Executive Secretary,

Department of Public Welfare.

You state that a child was brought into the juvenile court
of county A and adjudged to be delinquent, whereupon the
court ordered him placed on probation and placed in a fos
ter home in county B at the expense of county A. While in
County B he committed further acts of delinquency and was
brought before the juvenile court of County B, which as
sumed jurisdiction and committed him to the Wisconsin in
dustrial school for boys. You inquire:
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"(1) Could the juvenile court in County B take jurisdic
tion and commit this child to the industrial school while the
child is a ward of the court in county A?
"(2) Will you indicate what section of the statute de

scribes the authority for this procedure?
"(3) If the juvenile court in County B cannot as

sume jurisdiction, can the commitment to the industrial
school be considered binding?
"(4) If County B did not have jurisdiction, what ppvi-

sion is made in the statute for procedure in such a situa
tion?"

Your first and second questions will be answered togeth
er. Juvenile court proceedings in Wisconsin are purely
statutory in origin and constitute a new form of proceeding
in the law of this state; partaking of the nature of both civil
and criminal proceedings. The power of any juvenile court
to act in a particular case must be found in the statutes and
cannot be inferred from the general law relating to venue in
civil and criminal cases.

Sec. 48.01, subsec. (2) provides in part:

"All courts of record in this state shall have original jur
isdiction of all cases of * * * delinquent children,"

and provides for the designation of a juvenile court in each
county to exercise the jurisdiction so granted. Sec. 48.01
(5) (a) provides that the juvenile court shall have exclu
sive original jurisdiction of proceedings under ch. 48, Stats.,
involving delinquency of children residing within the coun
ty. The residence of the child in question for purposes of
the jurisdiction of the juvenile court is probably in County
A because his removal to the foster home in County B was
not voluntary. It is true that for some purposes, such as at
tendance at school, children so placed in foster homes are
regarded as residents of the place where the foster home is
located, but it is doubtful that this would be true for all
purposes. However, sec. 48.01 (5) (am) provides in part
as follows:

"If in any of the cases in paragraph (a) of this subsec
tion either the child or the parent, guardian or custodian is
at the time of filing of petition present within some other
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county, but does not reside therein, the juvenile court of
such other county shall have concurrent jurisdiction.
«  4i 4c"

This paragraph apparently gives the juvenile court of
County B concurrent jurisdiction of this case since the child
was present in County B at the time of filing of the petition
there, although he did not reside therein. The juvenile
court of County A also retained jurisdiction by virtue of
sec. 48.01 (5) (b), which provides as follows:

"Whenever the juvenile court shall determine any child
to be delinquent, such child shall continue for the purposes
of sections 48.01 to 48.28 under the jurisdiction of the court
until he becomes twenty-one years of age, unless discharged
prior thereto."

The supreme court has held that where a matter is pend
ing in one of two courts having concurrent jurisdiction it is
reversible error for the second court to assume jurisdiction
of the matter if the first court can afford as adequate, com
plete and efficient a remedy as the second court, but that
this is not an error affecting the jurisdiction of the second
court. Cawker v. Dreutzer, (1928) 197 Wis. 98, 128. It fol
lows that if the juvenile court of County B committed error
in assuming jurisdiction of this case while proceedings were
still pending in the juvenile court of County A by virtue of
sec. 48.01 (5) (b), such error is not an error of jurisdiction.
That is, the judgment of the juvenile court of County B
might be subject to reversal on appeal but it is nevertheless
valid until so reversed.

But it is unlikely that it would be held that the juvenile
court of County B committed error in assuming jurisdiction
of this matter. The second delinquency was committed
within the geographical jurisdiction of that court. It is
conceivable that a child might be adjudged delinquent in the
juvenile court of Douglas county in the extreme northwest
section of the state and later commit a second delinquency
in Milwaukee county. It does not seem reasonable that the
legislature intended that in such a case the child would have
to be returned to Douglas county for further proceedings
requiring the attendance of witnesses and officers from Mil-
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waukee county at great inconvenience and expense. The
sensible thing in such a situation would be for the juvenile
court of Milwaukee county to assume jurisdiction on the
ground that the juvenile court of Douglas county could not
afford as adequate, complete and efficient a remedy as the
juvenile court of Milwaukee county under the circumstanc
es. So, here, the juvenile court of County B has avoided
the necessity of transporting the child and witnesses back
to County A for further proceedings in the original case.
Since the court of County B had at least concurrent juris
diction, it was justified in taking such action.

The answer to your third question is that the commitment
to the industrial school, being regular on its face and within
the apparent jurisdiction of the juvenile court of County B,
must be honored until it is reversed or set aside by proper
court action. XXX Op. Atty. Gen. 197.

The answer to your fourth question is that if the juvenile
court of County B was wholly without jurisdiction, proper
remedies to test this question are an appeal under sec. 48.07
(8), a writ of certiorari or a writ of habeas corpus. How
ever, if the rule of Cawker v. Dreutzer, (1928) 197 Wis. 98,
applies as indicated above, and the juvenile court of County
B committed at most reversible error in assuming jurisdic
tion, then the point can be raised only by taking an appeal
as provided in sec. 48.07 (8), but not by certiorari or habeas
corpus.

WAP

Elections — Voting residence requirement of workers
who have come into county to work on Badger Ordnance
Plant discussed.

April 4,1942.
John H. Rouse,

District Attorney,

Baraboo, Wisconsin.

The numerous inquiries you have received as to the eligi
bility to vote at the coming election of persons who have
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come into your county for the purpose of working on the
construction of the Badger Ordnance Plant have occasioned
a request by you for an opinion upon the subject. It ap
pears that there are the following classes:

1. Workmen, such as bricklayers, electricians, tractor op
erators, etc., employed by contractors to work on the con
struction, as long as the construction job lasts, who have
no intention of remaining after the construction work ends.
(a) Many of these have homes in other localities, where

their families continue to reside and to which the men will

return upon completion of the work.
(b) Others have brought their families with them to live

in trailers at or near the plant site, not with the thought of
making this a permanent home, but only because it is more
economical to have their families present, their intention at
all times being to return to some other place which they call
home upon completion of the work.
(c) Others are single men who have the intention of re

turning to their home communities, where their parents or
relatives reside and where they have heretofore resided, up
on completion of the construction work.

2. Persons who have come to work in the construction of

the plant and have the intention of obtaining jobs in pro
duction within the plant after it is completed. These indi
viduals may or may not bring their families with them,
which is, of course, an important fact, but not necessarily
controlling, provided their intent expressed by word and by
circumstances indicates that they intend to stay as long as
they can find work—in other words, make this their home.

3. Persons who have come in, such as guards in the plant,
whose jobs begin with the construction and will follow
through after the plant goes into production. Their inten
tion is to make this their home as long as they retain their
jobs.

Sec. 6.01, subsec. (1), Wis. Stats., provides the qualifica
tion of electors:—

"Every citizen of the United States of the age of twenty-
one years or upwards, who shall have resided in the state
one year next preceding any election, and in the election
district, or precinct where he offers to vote, ten days, shall
be deemed an eligible elector."
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Then, sec. 6.51, Wis. Stats., sets forth rules covering cer
tain specific situations relating to the determination of the
residence of an elector. In sec. 6.50, Stats., questions are
set forth that may be asked of an elector that are of assis
tance in determining his residence eligibility. However, it
is to be noted that the questions there set forth are not ex
clusive, for the provisions of subsec. (9) specifically pro
vide that such other questions may be put to a person whose
eligibility is challenged as may be necessary to test his qual
ifications. Our supreme court has had several occasions to
set forth the general principles that govern residence eli
gibility of voters. Each case is to be determined on its own
facts by a careful consideration thereof and an application
thereto of the various applicable rules and principles.
An important element in determining the residence of an

elector is his intention as to where he. makes his home.
However, his own statements as to such intent are not of
themselves controlling in respect to his residence for voting
purposes if his expressed intention does not harmonize with

I the physical facts and circumstances. The physical facts
and circumstances are controlling over express statements
by electors where the same do not harmonize. Seibold v.
'Wahl, (1916) 164 Wis. 82, 159 N. W. 546; In re Burke,
(1988) 229 Wis. 545, 282 N. W. 598.
Our supreme court stated the rule in State ex rel. HaUam

V. Lolly, (1908) 134 Wis. 253, 258, 114 N. W. 447, where
it said that, as used in the election statutes:—

*  * 'Residence' means a fixed habitation without

any present intention of moving therefrom, and to which
when the person is absent he has the intention of return
ing, and that one shall not be deemed to have gained a resi
dence within the meaning of the law by merely coming
into an election precinct for temporary purposes only

In that case the party in question came into the ward on
February 5 before the election, to stay temporarily and only
while engaged on a particular job of work which he sup
posed, at the time of his coming, would last only a matter
of months. He intended to go elsewhere, or at least out of
the ward, as soon as the job was completed. He had no in-
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tention of making a home in such ward or to stay there ex
cept while he was engaged upon the work mentioned. The
court held that manifestly he was not a qualified voter in
the ward.

In the case of State v. Bosacki, (1913) 154 Wis. 475, 143
N. W. 175, it was held that members of a logging crew who
were citizens of the state; unmarried, kept their clothing in
the logging camp and had no other place they claimed as
home but who had no intention of remaining in the town in
which their logging camp was located longer than their
logging job lasted (logging jobs being temporary in their
very nature) did not gain a residence in such town and were
not entitled to vote therein. On the other hand, the mere

fact that the employment of the elector in the place where
he sought to vote might end at some time in the future does
not alone necessarily make his residence there merely tem
porary. It was so held in State v. Gcdligan, (1918) 167
Wis. 487, 167 N. W. 802. In that case the persons involved
were guards at a powder plant, unmarried, and living at a
plant barracks, which was fitted up with conveniences mak
ing it a suitable place for habitation. They had no present
intention of going elsewhere, although it was possible, and
in fact a certainty, that many of them would be released
when the. war, being World War I, came to an end. Their
employment was permanent in nature and the matter of
termination was not of sufficient certainty so that the job
could be characterized as temporary in character.
Thus, the first consideration is the length of time that the

party has resided in the state and in the election precinct.
He cannot vote unless he has resided in the state for one
year. He cannot vote in the precinct unless he has resided
there for ten days. If he has been within the state for one
year and within the election precinct for ten days then the
query is whether or not he has had a residence therein for
the prescribed periods.

Those in the first class above mentioned, who have been
in the election district for a period of only a few months or
even a year, would not have a voting residence in the pre
cinct and would be disqualified to vote there, because their
intention is to stay there only temporarily. In the most
part they will have a voting residence elsewhere and can
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vote by absentee ballot at those places wherever they may
be.

Those in the second class, who have moved into your
county with the thought of working on construction and
with the intention of keeping on working in the production
in the plant after the construction has come to an end, may
or may not be qualified electors. This will depend upon the
facts in each case. If they have brought their families with
them, abandoned any previous home elsewhere and set up
a home in your county and called it their home, with no
specific intention of making their home elsewhere in the
future, they would be eligible electors, if otherwise qualified.
As to the third class, which would include not only

guards, but other powder company employees who will work
in reference to the construction and then stay on and con
tinue during the productive operation of the plant, they
would be qualified electors if the physical facts and circum
stances, similarly to class No. 2, are in harmony with their
intention of making their home permanently for the present
in your county, if they are otherwise qualified.
HHP

Intoxicating Liquors — Subsecs. (c), (d) and (e) of
regulation 9 promulgated by state treasurer do not subject
permittee or licensee to penalty for any sale of intoxicating
liquor if such sale is otherwise in accordance with statutory
regulation.

April 6, 1942.
Herbert J. Steppes,

District Attorney,

Milwaukee, Wisconsin.

You have asked a number of questions relating to the
validity and interpretation of subsecs. (c), (d) and (e) of
regulation 9 promulgated by the state treasurer, which
read:
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"(c) Each manufacturer, rectifier, or wholesaler licensed
by the state treasurer, who owns or controls the trade-mark,
brand name or label of intoxicating liquor which is sold or
is intended for sale in Wisconsin shall register with the bev
erage tax division of the state treasury department on and
after October 1, 1940, on a form provided by the beverage
tax division of the state treasury department, the name of
each person, if any, to whom the right is granted by such
manufacturer, rectifier, or wholesaler, to sell or distribute
the intoxicating liquor at wholesale, specifying the trade
mark, brand name or label of the intoxicating liquor in re
spect of which such distributing rights have been given, and
the geographical territory or territories for which such
distributing rights have been assigned.
"(d) No manufacturer, rectifier, or wholesaler shall

make any change or reassignment of brands or territories
without first notifying the beverage tax division of the
state treasury department at least thirty days in advance
of such contemplated change, which shall take effect on the
first of the month following the expiration of the thirty-day
period.
"(e) When selling to a Class 'A' licensee who also holds

a wholesaler's permit, each manufacturer, rectifier or
wholesaler who controls a trade-mark, brand name or label
of intoxicating liquor may mark all invoices or papers per
taining thereto, 'For retail sales only,' if the purchasing
wholesaler has not been designated by the manufacturer
for wholesaling this line of merchandise."

Records of official action should be construed wherever
possible so as to be valid. State ex rel. Posey v. The Super
visors of Crawford County, 39 Wis. 596, 599-600. The ques
tion of validity and interpretation of the regulations issued
by the state treasurer are correlated. The validity may de
pend upon the interpretation and the interpretation may be
affected by the limitations on the authority of the treasurer.
As was pointed out in XXIX Op. Atty. Gen. 178-179:

"The power of the state treasurer to prescribe rules
*  * * must, of course, be grounded in some affirmative
grant of power by law. Under art. VI, sec. 8, of the Wis
consin constitution, it is provided that the powers, duties
and compensation of the treasurer shall be prescribed by
law."

The only general statutory grant of power under which
the treasurer may establish rules relating to the sale of in-
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toxicating liquor is sec. 176.43, subsec. (2), whereby he
is authorized "in furtherance of effective control" to promul
gate rules and regulations "consistent with chapter 66 or
chapter 189." Ch. 66 contains provisions relating to the
sale of beer at retail and ch. 139 relates to the occupational
tax on malt beverages and intoxicating liquors. Sec. 176.43
(2) does not authorize the treasurer to establish rules con
sistent with ch. 176, which regulates the sale of liquor from
a social and economic standpoint. In so far as the sale of
intoxicating liquor is concerned, the treasurer is apparently
restricted under sec. 176.43 (2) to regulation in the fur
therance of "effective control" from the point of view of
tax collection. Subsecs. (c), (d) and (e) of regulation 9
should accordingly be construed as rules in aid of the treas
urer's powers and duties with respect to the collection of
taxes.

Since the violation of these regulations subjects the of
fender to the penalties prescribed by sec. 176.43 (2a) the
regulations are penal in nature. Penal provisions are to be
strictly construed against the state and in favor of the per
son to be penalized. The scope of such provisions should
not be extended to other offenses than those clearly de
scribed. Brown v. State, 137 Wis. 543; State v. Boliski,
156 Wis. 78; Oeflein, Inc. v. State, 177 Wis. 394; State ex
rel. Dinneen v. Larson, 231 Wis. 207.

Undoubtedly the treasurer's functions in collecting the
occupational tax on liquor are facilitated by the availability
of information relating to contracts, franchises and condi
tions under which liquor is sold. If, in practice, the sale of
certain brands of liquor is restricted by contract, the work
of the treasurer's department will be simplified by the
knowledge of such restrictions. To the extent that the regu
lations in question may be interpreted as a device to furnish
enforcement officers with knowledge of conditions prevail
ing in the liquor industry rather than as restrictions upon
the right of permittees and licensees to sell liquor as au
thorized by statute they are valid. So interpreted, subsecs.
(c) and (d) of regulation 9 require persons controlling cer
tain brands of liquor to notify the treasurer's office of fran
chise and contract limitations on the sale of such brands.

Subsec. (e) requires that persons controlling certain brands
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must place similar information on invoices covering liquor
sold to individuals possessing both wholesale and retail
licenses. Since sees. 189.06, 139.27, 139.29 and 139.295,
Stats., contemplate that the treasurer and his staff shall
examine the records of permittees and licensees for the pur
pose of determining the amount of tax due, information
given on the invoices may be of assistance in the perform
ance of these duties.

Under the foregoing interpretation, the only violation of
the regulations in question is the failure to supply informa
tion in the manner required. The regulations do not pro
hibit the sale of liquor not otherwise prohibited by the
statutes. If liquor is sold in violation of contractual obli
gations, a private remedy may exist through civil action on
breach of the contract. Regulation 9 does not, however,
create a penal liability for a sale which is otherwise in ac
cordance with statutory requirements. In other words, the
holder of a wholesale permit or retail license is not subject
to prosecution under subsecs. (c), (d) and (e) of regula
tion 9 because the permittee from whom he purchases liquor
has failed to comply with such regulations or because the
holder of the wholesale permit or retail license himself fails
to comply with his contractual obligations.
In accordance with the foregoing discussion, the answers

to your specific questions I to IV are:

"I. Do subsections (c) and (d) of regulation 9 constitute
a valid exercise of the power to regulate by the state treas
urer under existing statutes?"

Yes, as herein construed.

"11. If they do so constitute such valid exercise of such
power to regulate under existing statutes, what duties or
restrictions, if any, do said subsections (c) and (d) of regu
lation No. 9 impose upon licensed wholesale vendees who
purchase tax-paid intoxicating liquor from licensed manu
facturers, rectifiers or wholesalers owning or controlling the
trade-mark, brand name or label of such intoxicating liquor,
in the resale of said intoxicating liquor to other licensed
vendees in the proper statutory quantities?"

They impose no restrictions upon sale of liquor by the
wholesale vendees.
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"III. Does subsection (e) of regulation No. 9 constitute
a valid exercise of the power to regulate by the state treas
urer under existing statutes?"

Yes, as herein interpreted.

"IV. If said subsection (e) of said regulation No. 9 does
constitute a valid exercise of such power to regulate by the
state treasurer under existing statutes, is any sale at other
than retail a violation of such regulation which can be en
forced criminally pursuant to section 176.43 (2a) against
either the licensed seller or licensed purchaser or by revoca
tion or suspension of license against the licensed seller or
licensed purchaser thereunder?"

No, provided the sale is otherwise in accord with statu
tory requirements.

In view of the answers to the above general questions,
we assume that answers to your other questions on specific
phases of the problem are unnecessary.

You have also asked whether the delivery of intoxicating
liquor by retail licensees to a consumer pursuant to a tele
phone order from the latter, on the same day and within
a very short time after the order, is within the prohibition
of sec. 176.70 (1).
Your attention is called to XXVIII Op. Atty. Gen. 251,

in which the opinion is given that a retail liquor dealer hold
ing a "Class A" license may not deliver liquor at a point
other than the licensed premises unless the sale was first
consumated on the premises. Since the opinion has been
given that a situation such as you describe violates other
provisions of the statutes, it is probably unnecessary to de
termine whether it violates sec. 176.70 (1).
BL
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Automobiles — Law of Road — Auto Registration — Un
der sec. 85.01, subsec. (1), Stats., where owner of vehicle
of 8,000 pounds or more elects to pay motor vehicle regis
tration fee on quarterly, rather than on annual basis, he
may at any one time apply and pay for as many quarters
less than full license year as he desires, but fee for each
quarter must be one-fourth of annual fee, plus one dollar.

April 9,1942.

Motor Vehicle Department.

Attention Hugh M. Jones, Commissioner.

Our opinion is requested on several questions involving
the interpretation of sec. 85.01, subsec. (1), Stats., as
amended by ch. 276, Laws 1941. The questions are as
follows:

"(1) Where a vehicle having a gross weight in excess of
8,000 pounds is not registered in the first quarter and an
affidavit of nonuse is filed at the bepnning of the second
quarter and second quarter fees paid, then at the begin
ning of the third quarter the operator of such vehicle de
sires to pay fees for the two remaining quarters, shall this
department accept such fees or shall the owner of the vehi
cle be held to the quarterly basis?
"(2) A vehicle registered on a quarterly basis for the

first quarter is not operated during the second quarter and
at the beginning of the third quarter an affidavit of nonuse
is filed for such second quarter and the application is for
the remaining two quarters. Shall this be accepted or shall
the owner of the vehicle be held to a quarterly basis?
"(3) First quarter fees have been paid for a vehicle and

at the beginning of the second quarter fees are tendered for
the remaining three quarters. Shall these fees for the re
maining three quarters be accepted or shall the owner of
the vehicle be held to a quarterly basis?
"(4) Is the $1.00 additional fee for quarterly registra

tion to be collected in any case except when the fees are paid
for one quarter only?"

Sec. 85.01 (1) Stats., so far as material here, reads:

*  * The motor vehicle registration fee for any ve
hicle registered under this chapter as a bus, truck, trailer
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or semitrailer may be paid on a quarterly basis when the
registered gross weight of such vehicle is 8,000 pounds or
more, or any vehicle operated in conjunction with another
such vehicle as a unit having an aggregate combined regis
tered gross weight of 8,000 pounds or more. The quarterly
registration fee for each quarter shall be one-quarter of the
annual fee plus $1. The quarters are the three-month peri
ods commencing on July 1, October 1, January 1 and April
1. * * * quarterly plate shall be issued except
it appear by affidavit that such vehicle was not operated on
the highways of this state during the previous quarter of
the license year without the payment of the annual or quar
terly registration fee due for such previous quarter. If such
vehicle was not operated on the highways during any quar
ter it shall be exempt from the payment of the registration
fee for such quarter in which it was not used. * *

The first three questions relate to the same general prob
lem, and the answer to any one of these questions indicates
the correct answer to the others. Restating these three ques
tions in the form of one question, the problem is this:
Once having elected to pay the registration fee on a quar

terly basis for any quarter of the license year, may the
owner thereafter at the beginning of any quarter, apply and
pay for registration for all remaining quarters of the li
cense year, or must he wait until the beginning of each
quarter before making application and paying the fee for
that quarter?
So far as we are able to find there is no language in the

relevant portion of sec. 85.01 (1), Stats., above quoted, or
elsewhere in the statutes which would require the owner to
wait until the beginning of each of the remaining quarters
of the license year before making application for registra
tion and paying the registration fee for the balance of the
license year on a quarterly basis.
From an administrative standpoint there is much to be

said in favor of applying and paying for more than
one quarter at a time, since there is a considerable saving of
time and overhead, both to the department and to the appli
cant. If the applicant may apply and pay for the full an
nual registration in advance and may also pay on the quar
terly basis, there appears to be no good reason why he
should not apply and pay for as many quarters of registra-
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tion less than the full annual registration as he desires at
any one time. The state loses nothing and is fully protected
by such a procedure. If anything, it stands to gain rather
than to lose under this plan.

The last question relates to the pajmient of the $1.00 addi
tional fee for quarterly registration. There is no authority
under the statute for waiving this $1.00 additional fee
where payment is made for more than one quarter, but for
less than a full year, at any one time. The payment must
either be the regular annual fee, or if by quarters at the
rate per quarter of one-fourth of the annual fee, plus $1.00.
Thus if the application were for two quarters, the fee would
bte one-half of the annual fee, plus $2.00, and if for three
quarters, the fee would be three-fourths of the annual fee,
plus $3.00. The words of the statute, "The quarterly regis
tration fee for each quarter shall be one-quarter of the an
nual fee plus $1", are so clear and unambiguous as to per
mit of no other construction.

WHR

Intoxicating Liquors — Municipalities may make more
rigid closing requirements with respect to sale of intoxicat
ing liquors than those established by sec. 176.06, Stats.

Ruling in XXVII Op. Atty. Gen. 650 distinguished.

April 10,1942.
John A. Moore,

Acting District Attorney,

Oshkosh, Wisconsin.

In your letter you state:

"One of the townships in Winnebago county is contem
plating passing a town ordinance requiring the closing of
taverns on Sunday mornings during the time when the
churches are ordinarily conducting services, presumably
from eight in the morning until twelve or one o'clock."
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You are inclined to question the validity of such regula
tion in that sec. 176.06, Stats., prescribes the closing hours
and no exception is there made to subsec. (3) of said sec
tion, which, you conclude provides for closing hours for re
tail "Class B" liquor licenses between 1:00 o'clock A. M. and
8:00 o'clock A. M. You direct our attention to sec. 176.43
(1), which permits additional regulations by municipalities
not in conflict with the provisions of ch. 176, Stats. The
question presented is whether such a regulation as is con
templated is in conflict with sec. 176.06, Stats.
We had some doubt as to the propriety of our undertak

ing to resolve the question as we have ruled a number of
times that we do not advise district attorneys on the consti
tutionality or validity of local ordinances governing the sale
of intoxicating liquor for the reason that prosecution under
such ordinances is not the duty of the district attorney. The
validity of such ordinances can, therefore, be of no concern
to the district attorney in his official capacity. If they do not
concern the district attorney in his official capacity they can
not concern us in ours. XXIII Op. Atty. Gen. 191; XXIII
Op. Atty. Gen. 140. See the foreword in XXVIII Op. Atty.
Gen.

However, you have grounded your conclusion upon lan
guage which we used in XXVII Op. Atty. Gen., 650, 651, in
relation to the subject matter of intoxicating liquors, as
follows:

*  * It is oftentimes most difficult to determine

whether an ordinance is in conflict with the state law. Ad
ditional regulation to that of state regulation even with re
spect to subject matter where the state has regulated is not
necessarily in conflict. 43 C. J. 219. But in view of the leg
islature's expressed desire for uniformity, it must be held
that where the state has acted with reference to the subject
matter municipalities are without power to impose addi
tional requirements. The state by acting has preempted the
field. Barahoo v. Dwyer, 166 Wis. 372; State ex rel. Torres
V. Krawczak, 217 Wis. 593."

Because of this fact and the public importance of the
question we have concluded that it is proper and desirable
for us to express our views upon the question submitted.
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The concluding language in the paragraph quoted from
XXVII Op. Atty. Gen. 650 cannot be divorced from the
language which precedes it. Further, it must be read in re
lation to the particular aspects of the subject matter sought
to be regulated in the particular ordinance under consider
ation in the opinion. The ordinance proposed sweeping and
minute regulation with respect to sale of intoxicatifig liquor
for medicinal or scientific purposes far in excess of and at
variance with state regulation or policy as manifested by
sec. 176.18, Stats. We concluded that requirements or regu
lations not required by said section were in conflict there
with. We were of the opinion that the regulations proposed
were of the type in relation to the particular subject matter
under consideration which required condemnation by appli
cation of the rule announced in State ex rel. Torres v.

Krawczak, 217 Wis. 593.
The question posed with respect to any municipal require

ments supplementing state legislation is necessarily one of
whether the municipal regulation undertakes to destroy uni
formity where the state requires and intended uniformity
within the rule of State ex rel. Torres v. Krawczak, supra,
or whether the municipal supplementation is of a type
where uniformity is not required or intended and therefore
of a type authorized by sec. 176.43 (1), Stats., which pro
vides :

"Any city, village, or town may by ordinance prescribe
additional regulations in or upon the sale of intoxicating
liquor, not in conflict with the provisions of this chapter.

To what extent did the legislature intend to provide uni
formity by the provisions of sec. 176.06, Stats., which pro
vides:

"No premises for which a wholesale or retail liquor li
cense has been issued shall be permitted to remain open for
the sale of liquor:
"(1) If a wholesale license, between 5 P. M. and 8 A. M.

except on Saturday when the closing hour shall be 9 P. M.
"(2) If a retail 'Class A* license, between 9 P. M. and

8 A. M.
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"(3) If a retail 'Class B' license, between 1 A. M. and
8 A. M.
"(4) On any election day as provided in section 176.34.
"(5) Hotels and restaurants whose principal business is

the furnishing of food and/or lodging to patrons shall be
permitted to remain open for the conduct of their regular
business but shall not be permitted to sell intoxicating
liquors during the hours mentioned in subsections (3) and
(4) of this section."

It is our view that the legislature intended to fix the max
imum hours during which the licensed premises "shall be
permitted to remain open for the sale of liquor" and that it
did not intend to prohibit more rigid municipal regulation
with respect to closing. This conclusion seems inescapable
when it is considered that the legislature has given munici
palities carte blanche authority to regulate the closing hours
for sale of nonintoxicating liquors (beer). See XXIV Op.
Atty. Gen. 691 and sec. 66.05 (10), (h), 1, where it is pro
vided :

"(h) Conditions of licenses. Wholesalers' and retailers'
licenses shall be issued subject to the following restrictions:

1. No fermented malt beverages shall be sold or con
sumed upon any licensed premises during such hours as may
be prohibited by local ordinance."

Thus the legislature has manifested a clear intent to leave
the matter of opening and closing hours to the various mu
nicipalities with respect to sale of nonintoxicating liquors.
As to sale of intoxicating liquors, the legislature has limited
municipal authority by sec. 176.06, Stats., and has stated
that municipalities shall not permit sale of these liquors at
hours prohibited by said section. But by so doing, did the
legislature mean to say that municipalities must permit in
toxicating liquors to be sold at hours other than those pro
hibited by that section? To so hold would in effect be the
equivalent of holding that the legislature has treated the in
toxicating liquor of less significance in relation to public
health, welfare and morals than the nonintoxicating —
would be the equivalent of holding that municipalities have
more power with respect to rigidity of requirements in the
matter of the sale of nonintoxicating liquors than they have
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in the matter of the sale of intoxicating liquors. Such a
holding would not make sense.

It is our view that the legislature by the enactment of sec.
176.06 meant to limit the authority of municipalities with
respect to maximum open hours for sale or disposition of
intoxicating liquors; that these maximum open hours must
be uniform throughout the state but that municipalities
otherwise have full power to provide more rigid closing re
quirements and have the same authority in this regard with
respect to sale of intoxicating liquors as they have with re
spect to the sale of nonintoxicating liquors.
We do not mean to infer from the foregoing that munici

palities may require closing of places of business in viola
tion of sec. 176.06 (5). It is our view that they cannot
make any such requirements. Municipalities may, however,
require such places of business to quit selling and dispens
ing intoxicating liquors at the same hours as are required
generally of all other places selling and dispensing intoxi
cating liquors.
NSB

Indigent, Insane, etc. — Poor Relief — Old-age Assist
ance — Sec. 49.25, Stats., providing for recovery by county
of funds paid as old-age assistance out of estate of deceased
pensioner does not permit assistance furnished wife to be
recovered from separate estate of her husband, though both
were pensioners.

April 15,1942.
LaVern G. Kostnbr,

District Attorney,

Arcadia, Wisconsin.

You ask our opinion in the following matter:
A and B were husband and wife, both receiving old-age

assistance from Trempealeau county. A, the husband, died
in December, 1940, and the wife died approximately one
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year later. They owned a small home, the title to which was
in the husband alone. The husband died testate and probate
of his will was commenced. The county filed a claim in the
estate of the husband for the old-age assistance furnished
to him, and also for the assistance furnished his wife.
The question you wish to have answered is: Does Trem-

pealeau county have a valid claim in the estate of A, the
husband, for old-age assistance furnished to B, his wife?
The answer is: No.

Chapter 49 of the statutes contains the provisions govern
ing the granting of old-age assistance. Sec. 49.25 controls
the recovery of assistance furnished. So far as pertinent,
sec. 49.25 reads as follows:

"On the death of a person who has been assisted under
sections 49.20 to 49.51, the total amount of assistance paid,
including medical and funeral expense paid as old-age as
sistance, but without any interest, shall be allowed as a
claim against the estate of such person by the court having
jurisdiction to settle the estate. * *

A reading of the above quoted portion of the statute dis
closes an unequivocal intention of the legislature to permit
recovery of old-age assistance from the estate of the person
to whom it was furnished only, and makes no provision for
recovery from any other source, including the estate of the
deceased pensioner's spouse.
That the legislature does not intend to permit recovery

from the estate of one spouse for assistance furnished the
other is also evidenced by the legislative history of sec.
49.25. Previous to the special session of the legislature of
1937, sec. 49.25 reads as follows:

"On the death of a person who has been assisted under
sections 49.21 to 49.39, or of the survivor of a married cou
ple, both of whom were so assisted, the total amount paid
together with simple interest at three per cent annually
shall be allowed and deducted from the estate of such per
son or persons by the court having jurisdiction to settle the
estate. * * *"

The emphasized portions of the above quoted statute were
omitted when the statute was amended by chapter 7, Laws
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Special Session 1987. Other matter was added, leaving the
section to read as in the statutes of 1941.

It is clear that previous to 1937 the statute provided that
the estate of the second spouse to die was subject to claim
for the assistance furnished both spouses. The amendment
of 1937 eliminated the provision for such claim. The repeal
of this provision, without reenactment or the substitution
of equivalent language, evinces a clear legislative intent that
no such claim as was formerly permitted should now be al
lowed—^the legislature intends that the county should have
no claim in the estate of one spouse for assistance furnished
the other.

For the forisgoing reasons, it is the opinion of this office
that since the amendment of sec. 49.25, Wis. Stats., by ch. 7,
Laws of Special Session 1937, a county which furnishes old-
age assistance to both individuals of a married couple has
no claim against the estate of the one for the assistance fur

nished the other.

PCM

Peddlers — Exception to itinerant merchant trucker law
contained in sec. 129.11, subsec. (2), par. (b), Stats^., does
not apply to dealer in seasonal fruits and vegetables who
does not maintain established place of business throughout
year.

April 17,1942.
Motor Vehicle Department.

Attention Hugh M. Jones, Commissioner.

You have inquired whether the exception to the itinerant
merchant trucker law contained in sec. 129.11, subsec. (2),
par. (b). Stats., applies to dealers in berries, fruits or sea
sonal vegetables of a perishable nature where such dealers
do not handle other commodities so as to be actively engaged
in business throughout the year.
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The exception above referred to reads as follows:

"A person transporting property owned by him in a mo
tor truck or other vehicle owned or leased by him, his agent
or employe, whether operated by him, his agent or employe,
when such transportation is incident to a business con
ducted by him at or from an established place of business
operated by him, either within or without this state, and
when such property is being transported to or from such
established place of business."

For purposes of sec. 129.11 the term "established place of
business" is defined in subsec. (1) (e) as follows:

" 'Established place of business' means any permanent
warehouse, building or structure, at or from which a per
manent business is carried on as such in good faith and not
for the purpose of evading the provisions of this section,
and at which stocks of the property being transported are
produced, stored or kept in quantities reasonably adequate
for, and usually carried for, the requirements of such busi
ness, and which business is carried on regularly during nor
mal business hours throughout the year, and shall not mean
residences, tents, temporary stands or other temporary
quarters, nor permanent quarters occupied pursuant to any
temporary arrangement."

In view of the foregoing statutory provisions it is plainly
evident that to come within the exception to the law, the
dealer must not only have an established place of business
as specified in sec. 129.11 (2) (b), but such established
place of business under sec. 129.11 (1) (e) must be one
where the business is carried on regularly during normal
business hours throughout the year.

Obviously a dealer engaged in the handling of seasonal
products and who does not handle other commodities so as

to be actively engaged in business throughout the year would
fail to meet this latter requirement, and hence does not come
within the purview of sec. 129.11 (2.) (b).
WHR
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Education — Vocational Education — Industry Regular
tion — McLSter and Apprentice — It is discretionary with
local board of vocational and adult education under sec.
41.19, Stats., whether tuition shall be charged for nonresi
dent pupils.
If local boards of vocational and adult education require

payment of tuition for nonresident students they may ex
empt pupils serving as apprentices of residents pursuant to
ch. 106, Stats.
Minor apprentice may acquire residence different from

his parents' for school purposes so as to be entitled to attend
vocational school maintained by municipality in which mas
ter resides free of tuition charges, even though parents of
minor reside in another municipality.
Adult serving as apprentice is not entitled to attend vo

cational school maintained by municipality in which con
tract is to be performed free of tuition charges unless such
apprentice actually resides in that municipality or, if not
residing in such municipality, unless board of vocational ed
ucation of such municipality elects not to charge tuition for
attendance of such persons.

April 20,1942.

George P. Hambrecht,

Board of Vocational and Adult Education.

You have asked a number of questions about payment of
tuition for the attendance at vocational schools of appren
tices indentured under ch. 106, Stats.
Your first question is:

"We have taken the position that the charging of non
resident tuition fees (section 41.19 of the statutes) for all
nonresident students is permissive rather than mandatory.
Are we correct in this interpretation?"

Sec. 41.19, Stats., provides in brief that the local board of
vocational and adult education "is authorized" to charge
tuition for nonresident pupils not to exceed a specified
amount; that the secretary of the board "shall" send a
sworn statement of the amount due to the proper officials
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of the municipality of the pupils' residence; that the state
ment "shall" be filed and allowed in the same manner as

other claims against the board or municipality ; that non
resident students over 21 "may" pay such nonresident tui
tion charge; and that no board or municipality shall be lia
ble for the tuition unless notified of the pupils' attendance
within 30 days after enrollment.

Grammatically speaking, the term "is authorized" is per
missive rather than mandatory. Our court has held that
where power or authority is given to public officers in per
missive language, the exercise of such power is to be re
garded as permissive rather than mandatory unless the act
is clearly for the benefit of the public or of third persons so
that they have a right de jure to have the power exercised.
Curry v. Portaffe, 195 Wis. 35, 37; Hart v. Godkin, 122
Wis. 646, 649; The Market National Bank of New York v.
Hogan, 21 Wis. 317, 319; Kelley v. City of Milwaukee, 18
Wis. 83; Cutler, Guardian, etc., v. Howard, Executor, etc.,
9 Wis. 309, 312. In the case last cited the court said:

cases fully establish the doctrine that
when public corporations or officers are authorized to per
form an act for others, which benefits them, that then the
corporations or officers are bound to peTform the act. 'The
power is given to them not for their own, but for the bene
fit of those in whose behalf they are called upon to act; and
such is presumed to be the legislative intent. In such cases
they have a claim de jure to the exercise of the power. But
where the act to be done is not clearly beneficial to the pub
lic or third persons, the exercise of the power is held to be
discretionary."

With respect to a statute which provides that a city "is
authorized to erect" a building and that such building "shall
be erected" under certain conditions, it was held in Klinck
V. Pounds, 163 N. Y. S. 1008, 1009, that the power con
ferred was discretionary and not mandatory. The court
said:

"* * * The act says, 'The city of New York is au
thorized to erect,' etc. There is a distinction between 'au
thorized' and 'required' or 'directed.' 'Authorized' is not on
its face mandatory. County of Lehigh v. Hoffart, 9 Atl. 177.
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The most that can be urged as to the subsequent provisions
of the act relied on by the plaintiff, viz., 'shall be erected,'
is that, if the city avails itself of the permission granted by
section 1, etc."

Likewise, in sec. 41.19 the use of the mandatory language
with respect to the duties of the secretary of the board may
be held to apply only in case the board of vocational and
adult education exercises its authority to charge tuition.

Since permissive language may be construed as either
permissive or mandatory depending upon whether the au
thorization is intended for the benefit of the public or of
third persons so that the latter shall have a right de jure to
demand its exercise, it is necessary to determine the legisla
tive intent with respect to the particular statute. An exam
ination of other sections of the Wisconsin statutes provid
ing for payment of tuition by nonresidents shows that the
legislature has used mandatory language in sec. 40.21, relat
ing to common schools, and in sees. 36.16, 41.26 and 41.80,
with respect to out-of-state students attending the state uni
versity, Stout institute and the Wisconsin institute of tech
nology, respectively.

Since the legislature has used mandatory language with
respect to charging tuition in certain types of schools and
has used permissive language in a statute relating to a
school of an entirely different type, it seems probable that
the difference in language was intended to be significant.
The difference may have been based on the fact the benefits
of vocational education sometimes inure to the agency pay

ing the cost of maintaining the school rather than to the
community from which the pupils are recruited. It is as
probable that graduates of vocational schools will exercise
their talents in the community in which they receive their
education as that they will return to the communities where
their families reside in order to pursue their trades. In any
event, there is no reason for presuming that the legislature
intended to prohibit a municipality from extending the ben
efit of such educational facilities, if it desires, to other mu
nicipalities which are arms of the same state government
and to the residents of such municipalities.
The fact that state aid to vocational schools is given with

out reference to the residence of pupils or to payment of tui-
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tion (see XXVIII Op. Atty. Gen. 196) also points to a legis
lative intent not to require that the free use of such schools
be restricted to residents of a particular community.

While it is impossible to predict with absolute certainty
how the statute will be construed by the courts, we are of
the opinion that the legislature intended the authorization
to charge tuition as contained in sec. 41.19 to be permissive
rather than mandatory, and that local vocational boards
may extend the benefits of their schools free of charge to
residents of other communities in the state, if they wish.

Your second question is:

"May local boards of vocational and adult education
which require nonresident tuition fees to be paid for all
other than indentured apprentices also make provision that
minors and/or adults who are indentured apprentices may
be admitted free of nonresident tuition charges?"

The opinion was given in XXII Op. Atty. Gen. 245 that
the board of regents of normal schools had no authority to
exempt certain classes of persons from payment of inci
dental fees. The opinion was based upon the fact that such
board has only the powers conferred by statute and that
there was no statutory authorization for it to make such
exemptions.

Sec. 106.01, subsec. (10), reads:

"It shall be the duty of all school officers and public school
teachers to co-operate with the industrial commission of -
Wisconsin and employers of apprentices to furnish, in a
public school or any school supported in whole or in part by
public moneys, such instruction as may be required to be
given apprentices."

We believe this declaration of legislative policy to pro
mote public education of persons engaged as apprentices is
sufficient authorization for local boards of education to rec
ognize such persons as a separate class with respect to pay
ment of tuition.

While it is true that discrimination in favor of one class
of persons and against others may violate the 14th amend
ment of the federal constitution, a classification is not in-
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valid if it is a reasonable one and is germane to the purpose
of the law or regulation in which it is involved. Union
F. H. S. Dist. V. Union F. H. S. Dist., 216 Wis. 102.

Your third question reads:

"Has an apprentice, minor or adult, indentured to a Mil
waukee employer, though his parents reside outside the cor
porate limits of Milwaukee, a right to insist upon being ad
mitted tuition free to the Milwaukee school of vocational
and adult education?"

Under sec. 106.01 (5) and (6), Stats., and under the rules
of the industrial commission promulgated to carry out the
apprenticeship statutes, it is obligatory that an apprentice
shall receive a specified number of hours of instruction in
school.

The courses of instruction required to enable the appren
tice to learn his desired trade are ordinarily furnished only
by vocational schools. In order to carry out the apprentice
ship contract, instruction must be made available to the ap
prentice in such a school in the municipality in which the
master has his business.

With respect to admission of pupils into vocational
schools, sec. 41.18 of the statutes provides:

"The schools of vocational and adult education shall be
open to all residents of the cities, towns and villages
in which such schools are located, who are fourteen years of
age and who are not by law required to attend other schools,
and to all persons over fourteen years of age employed in
said cities, towns or villages, but who are residents of other
municipalities maintaining schools of vocational and adult
education; provided, such nonresidents shall present the
written approval of the local board of vocational and adult
education of their home municipality. The schools of voca
tional and adult education shall be open to all persons four
teen years of age or over who reside in other municipalities
having local board of vocational and adult education but in
which the specific courses desired by such persons are not
^ven; provided, such courses are given in the municipality
in which such persons elect to attend and the local board of
such municipality agrees to admit them; provided further,
that such nonresidents shall present the written approval of
the local board of vocational and adult education of their
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home municipality. Any person over the age of fourteen
years who shall reside in any town, village or city not hav
ing a vocational and adult education school, and who is oth
erwise qualified to pursue the course of study, may with the
approval of the board of vocational and adult education, be
allowed to attend any school under its supervision. Nonresi
dent pupils shall be subject to the same rules and regula
tions as resident pupils."

Residents of a municipality who are over 14 years of age
and not obligated to attend other schools are entitled to ad
mission tuition-free to a vocational school maintained by
such municipality. The right of a nonresident to attend
such school is subject to approval by the board of vocational
education of the municipality of his residence if such mu
nicipality maintains a vocational school giving the desired
courses; otherwise, the right of a nonresident to admission
to a vocational school is subject to the approval of the board
maintaining the school. See Manitowoc v. Manitowoc Rap
ids, 231 Wis. 94, 96.

If, therefore, a person apprenticed to learn his trade in a
certain locality be regarded as a nonresident, of such locali
ty, the terms of sec. 41.18 of the statutes do not entitle him
to demand as a matter of right that he be admitted to the
vocational school in the municipality where the apprentice
ship contract is to be performed and in which he at the time
lives.

As to minors, neither the residence of the parents of an
apprentice nor his own residence prior to the apprenticeship
is necessarily determinative of the residence of such ap
prentice after he enters upon performance of his indenture.
In Kidd v. Joint School District, 194 Wis. 853, it was held
that where a father gave a minor son his freedom to earn
his education, the place to which such minor went for that
purpose constituted his residence for school purposes even
though it was different from that of the father. The follow

ing excerpt is taken from the opinion in that case at page
357:

"The plaintiff's first and primary purpose thereafter nec
essarily was to find a home whereby he could support him
self, and gain whatever advantages were incidental thereto.
He investigated several places and concluded to go to Rich-
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land Center. There he found a home where he could earn his
living and go to school. But going to school was not his pri
mary purpose. He must live by daily toil, and that neces
sarily came first in his consideration in finding a home. This
seems to the court to be the logic of the situation. There are
some differences in the authorities as to the relation of par
ents and child after emancipation. But the cases cited from
State ex rel. School District v. Thayer, [74 Wis. 48, 41 N.
W. 1014], and McMillan v. Page, [71 Wis. 655, 38 N. W.
173], seem to settle the question in this state, that a child
may gain a residence, for school purposes, apart from his
parents when they in fact emancipate him. * * * The
authorities are not uniform in different jurisdictions, and
to the special considerations as to what constitutes resi
dence. Residence, however, is a very broad and liberal
term, used most frequently to apply to a place where a per
son resides without a present purpose to remove therefrom.
'Resident' is synonymous with 'inhabitant.' "

The controlling circumstance was stated in The State ex
rel. School District No. 1 of Waukesha v. Thayer, 74 Wis.
48, 41 N. W. 1014, to be whether the child is actually resid
ing in the district "for other, as a main purpose, than to
participate in the advantages which the school affords" (p.
53).
See also XX Op. Atty. Gen. 666, XXI 117, XXII 149,

XXV 410 and 608, and XXVIII 549.
It would seem that the average indentured apprentice at

tending a vocational school located in the same municipality
that he resides in while performing the apprenticeship in
denture would come within the scope of these cases and
would thus have a residence for school purposes different
from that of the parent. An indentured apprentice would
seem to be residing within the municipality "for other, as
a main purpose, than to participate in the advantages which
the school affords."

If an apprentice continues the performance of his ap
prenticeship contract after he becomes of age he may con
tinue or acquire a residence in the place where he is receiv
ing his,training if he chooses to live there, and in such case
is entitled to attend the vocational school in that community
free of tuition charges. The adult can always establish his
own residence. The residence of the parent is not of the
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same significance with respect to adults that it is with re
spect to minors. If the adult apprentice chooses to reside in
a municipality other than the one in which he is receiving
his apprenticeship training and where the vocational school
is located, his right to attend such vocational school without
payment of tuition depends upon what action is taken in
that respect by the board of vocational education of such
municipality.
BL

Courts — Words and Phrases — Forest or Wild Land

Area — Meaning of "forest or wild land area" as used in
sec. 331.175, Stats.

April 24,1942.
Ralph W. Steller,

District Attorney,

Hayward, Wisconsin

You advise that some time ago you prosecuted a party for
an alleged violation of sec. 331.175, Stats., for failure to
send notice to the county clerk of intention to cut timber as
required by said section; that the case was dismissed by the
municipal judge on the grounds that the land where the cut
ting was done did not come within the meaning of "forest
or wild land area" as used in said section; that in said case
the land on which the cutting had been done was part of an
unincorporated Indian village located in a wooded area
(presumably forest area) but that such wooded area was in
terspersed with houses of the Indians. In the light of this
experience you request our opinion as to the proper inter
pretation of the words "forest or wild land area" as used
in sec. 331.175, Stats.

Sec. 331.175 (1) reads:

"Before any person shall cut, or cause to be cut, any tim
ber or Christmas trees upon any land in, upon, or adjoin
ing any forest or wild land area within this state, such per-
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son each year shall send a notice in the English language
containing the name and post-office address of such person,
and also a description of all the lands upon which such cut
ting is to be done, designating the same by each forty acre
governmental subdivision or fraction thereof with the
proper section, town and range, by registered letter prop
erly enveloped, sealed, postage prepaid, and addressed to
the county clerk of each county in which said land is lo-

+^4^ > the county clerk shall mail a copy of such noticeto the district forest ranger and the town chairman of each
in which said lands upon which such timber and

Christmas trees are to be cut are located."

As was stated in Forest Preserve Dist. v. Jirsa, (111.) 168
N. E. 690, 692, in which a statute relating to forest land was
involved: "Whether a tract of land is a forest is a question
of fact."

Since the question whether any particular piece of land
falls within the term "forest or wild land area" must be de
termined on the facts in each case, the rules of interpreta
tion here given can serve only as general guides for the tri
ers of the facts.

It is true that sec. 331.175 is a penal statute, and that
penal statutes are to be strictly construed so as to minimize
rather than to extend their penal character, if their meaning
is not clear. State ex rel. Dinneen v. Larson, 231 Wis. 207;
Calvetti v. Industrial Comm., 201 Wis. 297; Oeflein, Inc., v.
State, 177 Wis. 394; State v. Boliski, 156 Wis. 78; State v.
Columbian Nat. Life Ins. Co., 141 Wis. 557; Minneapolis
T. M. Co. V. Hiaug, 136 Wis. 350; Brown v. State, 137 Wis.
543; Cohn v. Neeves, 40 Wis. 393; Stone v. Lannon, 6 Wis.
497.

It is equally true, however, that the statute must be con
strued to carry out the legislative intent if that is apparent.
State ex rel. Skinners v. Grossman, 213 Wis. 135; State v.
Peterson, 201 Wis. 20; State v. Helmann, 163 Wis. 639;
Weirich v. State, 140 Wis. 98; Miller v. Chicago & N. W.
R. Co., 133 Wis. 183; Nelson v. The State, 111 Wis. 394;
The State v. Shove, 96 Wis. 1. What, then, is the legislative
purpose and intent with respect to this section?

It seems unnecessary to point out that the matter of re
forestation, forest protection, preservation and conserva
tion have been matters of grave national and state concern
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for decades. The national government has set apart in this
state and elsewhere vast "national forest" areas. The work
of the national forest service has been supplemented by the
work of other national agencies such as the FERA land use
program, which was inaugurated and financed by virtue of
congressional emergency appropriation acts. This program
was vastly extended in this state and upon a national scale
when taken over by the resettlement administration and
later by the farm security administration (successor to the
resettlement administration) when this latter agency was
set up and became a permanently recognized agency within
the department of agriculture. The federal government,
through its national forest service and these supplement
ing agencies, has spent millions of dollars in the state and
elsewhere throughout the nation in a forest development,
preservation, protection and conservation program.
The merest glance at the state legislation aimed at the

same objectives must convince the most sceptical as to the
extent to which the legislature»has for years manifested
concern of the gravest nature with respect to these objec
tives and legislated accordingly. The various units of gov
ernment from the sovereign (the state) down to and in
cluding the smallest unit of government, the school district,
are all given powers to act in relation to the promotion of
and accomplishment of these objectives. Literally since the
turn of the century, if not before, these objectives have been
of vast concern to the legislative representatives of the peo
ple of this state. State ex rel. Owen v. Donald, 160 Wis. 21.
The state itself undertook such objectives shortly after the
turn of the century. It was subsequently held in the case
above cited that art. VIII, sec. 10 of the constitution, pro
hibiting the state from engaging in or being a party to car
rying on works of internal improvement, operated as an ef
fective barrier to the state as such carrying on a program
of acquisition, preservation and development of forests.
This matter was of such concern to the people of the state
that they subsequently amended their constitution so as to
permit the state as such to engage in such activities. Note
the present wording of art. VIII, sec. 10, Wisconsin consti
tution. See State ex rel. Hammann v. Levitan, 200 Wis. 271.
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It took a constitutional amendment for us to have state
forests on any considerable scale but we now have them and
upon a considerable scale because the people have demanded
that we have them. See ch. 28, Stats.

Sec. 59.98 provides for reforestation by counties, for the
establishment of county forest reserves and for state aids in
the establishment and maintenance of same.

Sec. 66.27 provides:

"Any city, village, town, or school district of the state may-
acquire and own lands for forestry purposes, either within
or without the territorial limits of such municipality, and
may carry on forestry on such lands, and appropriate, raise
and expand money for such purposes."

The state encourages individuals in relation to these same
objectives by the forest crop law. See sec. 20.07 (2), Stats,
and ch. 77, Stats. It may be noted in connection with the
forest crop lands that forty acres qualifies for entry as such.
See sec. 77.02.(1), Stats. The only real estate tax levy
which the state has made for years is that authorized by
art. VIII, sec. 10 of the constitution and sec. 70.58, Stats.,
enacted pursuant to this constitutional authorization for the
purpose of "acquiring, preserving and developing the for
ests of the state." This state tax levy, unlike most state
taxes when received, does not go into the general fund but
rather into the conservation fund. See sec. 70.58, Stats.
The state conservation commission is given vast powers

in relation to this forest acquisition, preservation and de
velopment program. It is the supervising and administra
tive agency by which the state correlates its own state pro
gram with the programs which the other various units of
government are authorized to conduct and through which
the state correlates its own and these various programs
with that of the similar objective programs of the federal
government. The university of Wisconsin is brought into
the picture so that it in turn may cooperate and give guid
ance and direction to the program. In addition to the chap
ters and sections heretofore cited, see ch. 24 and sees. 23.09

(7), 28.02 and 28.20.

In the performance of its functions the commission is
given wide powers by sec. 26.12 with respect to the forma-
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tion of forest protection districts and to that end is au
thorized to employ experienced wardens or forest rangers;
is authorized to subdivide the districts into patrol areas; to
establish lookout towers, construct ranger stations, tele
phone lines, purchase tools for fire fighting as well as other
necessary supplies or equipment considered necessary to ef
fectively protect the district from fires, including the pro
mulgation of rules and regulations.
By sec. 26.11 the commission is vested with power, au

thority and jurisdiction in all matters relating to the pre
vention, detection and suppression of forest fires outside the
limits of incorporated villages and cities in the state and to
do all things necessary in the exercise of such power, au
thority and jurisdiction. Note that by sec. 26.11 (2) "The
term 'forest fire' as used in this chapter means uncontrolled
wild, or running fires occurring on forest, marsh, field, cut-
over or other lands."

With the exception hereinafter noted in subsec. (2), sub-
sec. (1) of sec. 331.175 requires that certain notice shall be
given before timber or Christmas trees are cut upon any
land in, upon, or adjoining any forest or wild land area
within the state. The giving of this notice is obviously not
an end in itself but is required in order that certain other
state purposes and objectives may be accomplished or sub
served thereby. What then is the purpose to be accom
plished or subserved by the giving of this notice? It would
seem apparent that the legislature intended the giving of
this notice to subserve this vast and manifold program with
respect to acquisition, development and preservation of the
forests within the state and further to facilitate enforce

ment of the various statutes enacted in furtherance of these

legislative objectives. In the first instance the notice is
given in writing to the county clerk, so that it becomes a
public record which, under the provisions of sec. 18.01,
Stats., may be examined not only by public officers but by
other persons. Among the statutory provisions which may
be served by making the notice of cutting a matter of public
record is sec. 75.37, which prohibits the cutting of timber
from land sold for nonpayment of taxes and requires the
treasurer to take steps to protect the county's interest in
such cases. Enforcement of sees. 343.511, 343.512 and
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331.18, relating to trespass on forest lands and the wrong
ful cutting of timber, will be aided through the notice re
quired by sec. 331.175.
A copy of the notice is to be mailed by the county clerk

to the district forest ranger and to the chairman of the
town in which the lands are located. The duties of these
officers under sees. 26.13 and 26.14 relate to the enforce
ment of fire prevention regulations. Such regulations in
clude the proper disposition of slash and debris left after
the cutting of timber. The requirement that notice of cut
ting be supplied to the forest ranger and the town chair
man was doubtless intended to supply them with informa
tion helpful in enforcement of the statutory provisions re
lating to fire prevention.

If sec. 331.175 is intended to facilitate the enforcement
of the various statutes aimed at forest acquisition, develop
ment, preservation, protection against fire, prevention of
cutting from tax delinquent lands and prevention of other
wrongful cutting, the terms "forest or wild land area" must
be construed to have a sufficiently broad meaning to accom
plish the purpose. A restricted or technical interpretation
of the terms must be rejected if such interpretation defeats
the legislative purpose and intent.
The terms "forest land" and "wild land" as separate and

distinct terms, have been judicially construed from time to
time but our investigation has not revealed any case where
the words were involved in a statute similar to the one un
der consideration and which is obviously enacted to sub
serve the manifold purposes and legislative objectives here
inbefore set forth. While no decision herein cited is con
trolling as to the meaning of the terms as employed in our
statute, an examination of the cases is helpful in ascertain
ing the usual limitations in statutes of restricted scope and
purposes.

In Diana Shooting Club v. Kohl, 156 Wis. 257, 259, our
court defined the term "wild land" as used in a statute relat
ing to costs in actions for trespass:

"♦ * * jg jjj ^ nature, unin
habited, unoccupied, and uncultivated, and not in use by. the
owner, his agent or lessee, for any artificial purpose. We do
not think the marsh property of a shooting club however



168 Opinions of the Attorney General

extensive, used as a feeding and breeding place for wild
fowl and for the purposes of hunting during the lawful
hunting season and surrounded by cultivated farms, is wild
land within the meaning of this statute. Such land is in
habited and occupied so far as the nature of the property
will permit and the use to which it is put. * * *"

The following cases from other jurisdictions indicate that
the term "wild land" includes only areas located separate
and apart from lands under cultivation, and does not in
clude woodland which is contiguous to and used in connec
tion with a farm, dwelling or other improved and cultivated
land. HopJcins v. Roach, 56 S. E. 303, 304, 127 Ga. 153;
WatkiTis V. Country Club, 47 S. E. 538, 120 Ga. 45; Kirk-
land V. Pitman, 50 S. E. 117, 122 Ga. 256; Holden v. Page,
107 A. 492; 118 Me. 242; Leavitt v. Tasker, 76 A. 953, 955,
107 Me. 33; Central Maine Power Co. v. Rollins, 138 A. 170,
174, 126 Me. 299.

With respect to the term "forest land" you have referred
to the definition in Black's Law Dictionary to the effect that
forests were waste lands belonging to the king, replenished
with beasts or chase which are under his protection. Black's
Law Dictionary classifies such definition as old English law.
There is no reason to assume that the legislature in enacting
a provision relating to protection of forests intended to use
the term "forest" as it was used in old English law if such
use would render it inapplicable to lands in the state in need
of protection. Sec. 370.01 (1), Stats., reads:

"All words and phrases shall be construed and understood
according to the common and approved usage of the lan
guage ; but technical words and phrases and such others as
may have acquired a peculiar and appropriate meaning in
the law shall be construed and understood according to such
peculiar and appropriate meaning."

The first definition of the word "forest" given by Funk &
Wagnalls New Standard Dictionary of the American lan
guage is "a large tract of land covered with a natural
growth of trees and underbrush; a large wood; woodland
often with intervening spaces of open growth." The first
definition given in Webster's New International Dictionary
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(2 ed.) is "In popular usage, a dense growth of trees and
underbrush covering a large tract of land; * * *"
The case of Higgins v. Long Island R. Co., 114 N. Y. S.

262, 264, interpreted the term "forest" as used in a statute
relating to fire prevention as follows:

"The land of the plaintiff which was burned over was,
like that in the neighborhood, partly woodland, but not a
forest. That word has a large and significant, not an insig
nificant, meaning. * * *"

In the case of Forest Preserve Dist. v. Jirsa, 336 111. 624,
168 N. E. 690, 691, the court interpreted the term "natural
forest" as used in a statute giving a forest preserve district
the right of eminent domain. The court said:

"* * * A forest is defined as a tract of land covered
with trees; a wood, one usually of considerable extent.
Washburn v. Forest Preserve District, 327 111. 479, 158 N.
E. 801; 2 Words and Phrases, second series, p. 610. Web
ster's New International Dictionary discusses the words
'forest,' 'wood,' 'woods,' 'woodland,' and 'grove,' and draws
the distinction between a forest, which implies a large body
of trees growing naturally or a tract covered with trees, and
a wood or grove, the latter being not of sufficient extent to
be classed a forest. * * *"

The term "forest" appears to imply a considerable extent
of naturally wooded land. Whether any particular area is
sufficient extent to fall within such general definition is
largely a question of fact which must be determined in each
case.

The terms "forest" and "wild land" are, grammatically
speaking, used alternately in sec. 331.175, which indicates
that if a particular piece of land fits within the definition of
either term it is within the purview of the statute. Perhaps
it should be noted, as a matter of caution, that the term
"or" is sometimes construed in legislative provisions to
mean "and." Wisconsin Dry Milk Co. v. Circuit Court, 176
Wis. 198; State ex rel. Rich v. Steiner, 160 Wis. 175; The
Attorney General v. The West Wisconsin Ry. Co., 36 Wis.
466. It is possible that the court might apply such construc
tion to sec. 331.175, particularly in view of the fact that it
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relates to the cutting of timber, which would have no appli
cation to wild land unless the wild land is also wooded. We

do not believe that a construction contrary to primary
grammatical usage should be ordinarily adopted by admin
istrative and enforcement officers, unless there is clear judi
cial authority for doing so with respect to the particular
statute involved.

Furthermore, subsec. (2) of sec. 331.175 carries the fol
lowing proviso:

^  Provided, however, that the provisions of this

section shall not apply to any person who shall be engaged in
cutting cordwood or other fuel wood upon his own land or
engaged in cutting timber or trees for clearing any land act
ually owned and occupied by him."

If the legislature had intended the term "forest or wild
land area" to exclude all occupied land, it would not have
been necessary to make an exception for certain cutting per
formed on land owned and occupied by the cutter. The spe
cification of the exception above quoted tends to deny an in
tent that there should be exceptions other than those ex
pressed.

It is our view that sec. 331.175 is intimately related to
practically all aspects of the vast program of acquisition,
development, preservation, protection and conservation of
the forests of this state and that in order to give effect to
the manifold legislative purposes which this section was de
signed to subserve, the term "forest or wild land area" as
used in said section should be construed to include not only
woodlands in a state of nature which are uninhabited and

uncultivated, but also any part of a reasonably extensive
tract of land covered with growing trees of natural or arti
ficial plantings even though the tract may be interspersed to
some extent with occupied or cultivated areas.

It may be noted that it is not necessary that the cutting
be done upon land which qualifies as "forest or wild land
area". It is sufficient if the cutting is upon land which ad
joins an area which does so qualify.

Justice Holmes observed in New York Trust Co. v. Eisner,
256 U. S. 345, 349, 41 S. Ct. 506, 65 L. ed. 963, 16 A. L. R.
66, that there are situations where "a page of history is
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worth a volume of logic." The purpose of this statute can
not be divorced from the determination of the people of this
state to develop, preserve and protect the forests of the
state as manifest in the legislation enacted to that end. The
statute was designed to subserve such purposes and appears
to be admirably adapted to serve the manifold purposes of
this program. Restricted legalistic concepts applicable to
statutes of limited purpose and scope would appear to be of
no controlling significance in relation to proper construction
of this statute, which obviously is designed to subserve the
manifold purposes of the whole acquisition, development
and preservation of forests program.
NSB

BL

Municipal Corporations — Beer Licenses — Retail Class
"B" license issued under sec. 66.05, subsec. (10), Stats., to
house manager of club may not be transferred from such
house manager to his successor.
Beer may not be sold under such license after resignation

of house manager to whom it was issued, even though sales
are made by person holding operator's license.

April 25,1942.

Connor Hansen,

District Attorney,

Eau Claire, Wisconsin.

You state that a Class "B" license to sell beer at retail

has been issued to the house manager of a certain incorpo
rated club; that the house manager has resigned his mem
bership and a new manager elected to take his place. You
ask:

1. May the license issued to the house manager who re
signed be transferred to his successor?
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It was held in The State v. Bayne, 100 Wis. 35, that a
license issued pursuant to statute is not assignable unless
the statute so provides. The court said at page 38:

"The powers of the town board were purely statutory. It
could only exercise such powers as were expressly granted
to it by statute, or necessarily implied from the powers so
granted. Eaton v. Manitowoc Co. 44 Wis. 489; Smith v.
Todd, 55 Wis. 459; Jackson v. Jacksonport, 56 Wis. 310;
Cathcart v. Comstock, 56 Wis. 607; Wright v. Zettel, 60
Wis. 168. The statutes cited only authorized the town board
to grant licenses 'to such persons as they deem proper/ and
then only upon the conditions and under the restrictions
therein prescribed. The board was thus required to exercise
judgment and discretion in the selection of proper persons
to be so licensed; and then, after such license should be
granted, the board was still required to revoke the same in
case the licensee should be found to be an improper person.
A license granted is a mere privilege to be enjoyed while the
conditions and restrictions are complied with, and implies
special confidence and trust in the licensee. Metropolitan
Board v. Barrie, 34 N. Y. 657. From the very nature of
things, such a license is not assignable at common law.

Sec. 66.05, subsec. (10), subd. (d), par. 4, Stats., with re
spect to licenses to sell fermented malt beverages, provides
in part:

"* * * Said licenses shall particularly describe the
premises for which issued, shall hot he transferable, and
shall be subject to revocation for violation of any of the
terms or provisions thereof or of any of the provisions of
this subsection."

This provision was construed in XXII Op. Atty. Gen. 937
and XXIV Op. Atty. Gen. 138 to prohibit the transfer of
licenses not only from the premises for which issued to
other premises but from one person to another.

If there is any authorization for the transfer of a license
such as the one you describe, it should be sought in the pro
visions of sec. 66.05 (10). The fact that sec. 176.05 au
thorizes the transfer, in certain circumstances, of licenses to
sell intoxicating liquor has no bearing on the assignability
of license issued under sec. 66.05 (10) to sell fermented
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malt beverages. As stated in State ex rel. Torres v. Kraw-
czak, 217 Wis. 593, 597:

"•* * * 13 [which created chapter 176 of the stat

utes] is a later statute than ch. 207 [which created sec.
66.05 (10), Stats.], and does not in any way affect ch. 207.
By not repealing ch. 207 the intention of the legislature was
to leave it in full force and effect."

It may be argued that, since the license was issued to the
house manager as agent for a club, it is in reality issued to
the club and that the transfer from the house manager to
his successor is a transfer in form rather than in substance.

Sec. 66.05 (10) (g), however, evinces an intent that Class
"B" retail licenses for the sale of beer shall be issued to

natural persons for certain premises. Throughout the sec
tion clubs appear to be classified with the businesses or
premises for which licenses may be issued rather than with
the persons to whom they are to be issued.
The qualifications for a licensee as laid down by sec. 66.05

(10) (g) show that the legislature intended to place the re
sponsibility in such individual licensee even in the cases
where he is permitted to be licensed as an agent. The sub
division provides that the licensees shall be "of good moral
character," shall be "citizens of the United States" and that
they shall be "personally responsible for compliance with all
of the terms and provisions of this subsection." It was in
dicated in John Earth Co. v. Brandy, 165 Wis. 196, that the
responsibility assumed by a licensee, even where he is act
ing as agent for another, is not a mere fiction but has a real
and practical effect. The court said there at page 199:

"It has also been held that the person having obtained and
holding a license is responsible for whatever is done in that
place of business by his agents in violation of law, even
though it be against the express direction of the person hay
ing such license. State ex rel. Conlin v. Wausau, 137 Wis.
311,118 N. W. 810; Olson v. State, 143 Wis. 413,127 N. W.
975; Reismier v. State, 148 Wis. 593, 596, 135 N. W. 153."

The argument might be made that the restriction against
assignment of a beer license issued under sec. 66.05 (10)
(f) is more onerous than the restrictions imposed with re-
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spect to transfer of licenses to sell intoxicating beverages
and that there is no more reason for imposition of such re
strictions in the former case than in the latter. If that be

true it is an argument which can concern the legislature
alone. The following excerpt from Whitheck v. WiscoTisin
T<ix Commission, 207 Wis. 58, 70, is appropriate in this con
nection :

"* * * It may well be that the statute as construed
is very onerous and imposes upon the taxpayer a heavy bur
den. If that is true, it is a matter for the consideration of
the legislature. We can only interpret and apply the stat
ute as it is written. Limitation of the right of a court re
view does not operate, however, to limit his right to have
the matters reviewed by the various taxing tribunals as pro
vided in the statute. A consideration of claims for refund
within the provisions of the statute by the assessor of in
comes, county board of review, or the Tax Commission can
not enlarge the taxpayer's right to a court review as pro
vided by the statute. Sec. 71.17 (1) provides in terms that
the right to refund and credit shall be confined to the
method provided for by the statute. There is no room, there
fore, for incorporating into the statute by construction or
interpretation any other method of review than that pro
vided."

2. Is it possible for some new members of the club to se
cure an operator's license under sec. 66.05 (10) (i) 1 and
for the club to continue selling fermented malt beverages
without obtaining a new license?

An operator's license issued under sec. 66.05 (10) (i) was
intended to give the licenses no rights except to sell fer
mented malt beverages under the authority of a Class "B"
license issued to another person. His responsibility is lim
ited to "the acts of all persons serving as waiters, or in any
other manner, any fermented malt beverages to customers."
It is not co-extensive with the responsibility placed upon
the holder of the Class "B" license by sec. 66.05 (10) (g)
as hereinbefore quoted.
A question similar to the one you submit was dealt with

in XXTV Op. Atty. Gen. 138, where it was ruled that the
wife of a licensee could not continue operation of the
licensed business after her husband left home with no inten-
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tion of returning, although sec. 66.05 (10) (i) provides that
any member of the immediate family of the licensee shall
be considered as holding an operator's license. It was stated
in the above opinion that to allow the wife to run the tav
ern under the license issued in the name of the husband

would be accomplishing by indirection what could not be
done directly because forbidden by law.
BL
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Industry Regulation — Industrial Commission — Safe
Employment and Place — School Districts — Under sec.
40.16, subsec. (2), Stats., school districts may obtain insur
ance against liability for accidental injuries to members of
public caused by defective construction or maintenance of
school buildings under sec. 101.06. But school districts —
unlike counties, sec. 59.07 (23) — have no authority to ob
tain insurance against injuries for which they are not lia
ble. Hence, since they are not liable for injuries caused by
negligence of employees or by any other cause not covered
by safe-place statute, no insurance may be obtained cover
ing such injuries. XVIII Op. Atty. Gen. 559 reviewed and
modified.

May 4,1942.

John Callahan, State Superintendent,

Department of Public histruction.

You have requested a review of the opinion reported in
XVIII Op. Atty. Gen. 559 in the light of the changed lia
bility of school districts under the safe-plajce statute. The
question raised in XVIII Op. Atty. Gen. 559 was as follows:

"Can a school district lawfully carry insurance on the
pupils enrolled in its schools against injuries sustained in
or about the school grounds in the course of their regular
school work or in athletic contests sponsored by the
schools ?"

In that opinion this office pointed out that school districts
are not liable for injuries to school children, under the gen
eral doctrine that municipalities are not liable for the torts
of their employees committed in the performance of a gov
ernmental function. Therefore, it was ruled, there is no
liability to be insured and hence no justification for expend
ing public moneys for that purpose.

There has been no change in the law with reference to
the nonliability of school districts for injuries caused by
the negligence of their employees. Lawver v. Joint District,
(1939) 232 Wis. 608. Hence there is no occasion for taking
out insurance covering such injuries.
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However, it has been held by the supreme court that the
safe-place statute, sec. 101.06, creates a liability against a
municipality for injuries to members of the public caused
by defects of construction or maintenance of a public build
ing even though the building is operated by the munici
pality in the performance of a governmental function.
Heiden v. Milwaukee, (1937) 226 Wis. 92. By the terms of
sec. 101.01 (13), the term "owner" as used in the safe-
place statute includes a school district as well as a city.
Hence the rule of Heiden v. Milwaukee would also apply to
a school district. Other subsequent cases which indicate
that the safe-place statute applies to municipalities are
Cegelski v. Green Bay, (1939) 231 Wis. 89; Grinde v. Wa-
tertown, (1939) 232 Wis. 551; Lawver v. Joint District,
(1939) 232 Wis. 608; Connor v. Meuer, (1939) 232 Wis.
656.

But in the more recent case of Holzworth v. State,

(1941) 238 Wis. 63, the supreme court held that the safe-
place statute does not create any liability on the part of the
state to respond in damages, although the state is also spe
cifically mentioned as an "owner" subject to the statute, in
sec. 101.01 (13). In that case the court recognized the fact
that the safe-place statute does not create any civil liability
for damages but merely establishes a standard of care, the
violation of which constitutes negligence as a matter of law.
Since the state is not subject to a suit for damages based
upon negligence the court held that it could not be sued for
damages arising out of an alleged violation of the safe-place
statute. It would appear that this decision raises a substan
tial question as to the correctness of the holding in Heiden
V. Milwaukee and the other cases cited supra, but the court
did not specifically overrule them and the language used in
the Holzworth case seems to indicate that they are still the
law. Cf. XXX Op. Atty. Gen. 174, 176. Therefore it must
be assumed for the present that school districts and other
municipalities are liable for damages for violation of the
safe-place statute.

This liability, of course, is only for injuries caused by de
fects of construction or maintenance of the school buildings
and does not extend to the school grounds, flagpoles, play
ground equipment and the like. Lawver v. Joint District,
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(1939) 232 Wis. 608; Grinde v. Watertown, (1939) 232
Wis. 551. Cf. Cegelski v. Green Buy, (1939) 231 Wis. 89.
However, such permanent or semi-permanent structures as
bleachers set up for the witnessing of athletic contests are
held to be "buildings" within the meaning of the safe-place
statutes. Bent v. Jonet, (1934) 213 Wis. 635.

It is also well established that municipalities are not lia
ble for injuries caused to students taking part in school
athletic contests. Mokovich v. Independent School Dist.,
(1929) 177 Minn. 446, 225 N. W. 292.

Therefore the only insurable risk to which the school dis
trict is subject is the risk of injury to members of the pub
lic by reason of defective construction or maintenance of
school buildings and the district has no legal authority to
insure against injuries caused by negligence of employees,
defective playground equipment or athletic contests.

It may be pointed out that counties are specifically au
thorized by sec. 59.07 (23) to carry public liability insur
ance on certain activities for which the county would not be
liable to respond in damages, but no similar authority is
granted to school districts.

It is our opinion that the district board has authority
under sec. 40.16 (2) to obtain public liability insurance cov
ering the school buildings to the extent of the insurable
risk indicated above. That statute provides in part as
follows;

"* * * It shall also be the duty of the [common
school] board to keep the buildings and equipment amply
insured."

See French v. Millville, (1901) 66 N. J. L. 392, 49 A. 465,
affd. (1902) 67 N. J. L. 349, 51 A. 1109. Cf. Travelers' Ins.
Co. V. Wadsworth, (1924) 109 Oh. St. 440,142 N. E. 900.
WAP
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Intoxicating Liquors — Applications for intoxicating
liquor licenses for following license year filed after April 15
cannot be considered until after July 1, beginning of license
year. This prohibition applies both to granting of applica
tions for renewal of existing licenses and to granting of
applications of those not licensed.

May 4,1942.
Henry Van de Water,

District Attorney,

Sheboygan, Wisconsin.

You have submitted two questions and request our opin
ion thereon:

"Question 1. In your opinion is it mandatory upon the
town board, village board or common council to refuse con
sideration of an application for license when such applica
tion is presented to them after April 15th?
"Question 2. In your opinion does subsec. (8) of sec.

176.05, Stats., apply to applications for new licenses?"

The answers to the questions are governed by sec.
176.05, subsec. (8), Stats., reading as follows:

"All town and village boards and common councils, or the
duly authorized committees of such councils, shall meet not
later than May 15 of each year and be in session from day
to day thereafter, so long as it may be necessary, for the
purpose of acting upon such applications for license as may
be presented to them on or before April 15, and all appli
cations for license so filed shall be granted, issued, or de
nied not later than June 15 for the ensuing license year,
provided that nothing shall prevent any governing body
from granting any licenses which are applied for after
July 1. As soon as an application has been approved, a du
plicate copy thereof shall be forwarded to the state treas
urer. No application for a license which is in existence at
the time of such annual license meeting shall be rejected
without a statement on the clerk's minutes as to the reasons
for such rejection."

It appears to be the legislative intent that applications
for intoxicating liquor licenses for the license year begin-
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ning July 1 shall not be considered if submitted after April
15 and prior to July 2. If it had not been the intention of
the legislature to prohibit the granting of licenses based
upon applications made after April 15, it would not have
been necessary to insert the proviso that licenses might be
granted where applications are made after July 1. The fact
that this proviso was inserted discloses the legislative view
that without the proviso the language employed would pre
vent the granting of licenses for a full license year unless
application were made on or before April 15 of the preced
ing license year.

It is speculative as to why the legislature prohibited the
consideration of applications made during the period begin
ning April 16 and ending on July 1. Possibly it was felt
that an adequate opportunity should be given licensing au
thorities for the purpose of acting upon applications and
that such authorities should be compelled to pass upon all
applications a reasonable time prior to the beginning of the
license year. To this end the legislature determined that all
applications should be in by a certain date and should be
acted upon by a certain date.
We think the prohibition with respect to the granting of

licenses upon applications made after April 15 applies as
well to those of persons not then licensed as to those of ex
isting licensees. There certainly is nothing in the statute
which makes any distinction between the two cases, and we
know of no reason why such a distinction should be read
into it.

In your request you seem to take the view that the situ
ations are different in the respect that all persons holding
licenses are given priority in renewals and that the filing
date was inserted for the purpose of requiring existing
licensees to file in order to determine how many new appli
cations might be granted. In our view, an old licensee has
no priority over any other applicant. The limitation statute
does not give any. As we read the limitation statute, it sim
ply provides that licenses, according to a certain percent
age of the population of the municipality or according to
the number of licenses in force at the time the limitation
law became effective, whichever number may be the greater.
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may be issued. The limitation law merely sets a limit upon
the number of licenses. It does not contain any suggestion
that one group of applicants for licenses shall be favored at
the expense of any other group.
JWR

Insurance — State Insurance — Public Lands — Forest

Fires — Sec. 26.11, subsec. (1), Stats., granting to conser
vation commission power to do all things necessary for pre
vention, detection and suppression of forest fires, contem
plates that equipment for fire fighting is to be acquired by
contract whenever possible and is to be commandeered only
when absolutely necessary in emergency.
Equipment to fight forest fires may be rented under au

thority of sec. 26.11 (1) and (4), Stats.
Sec. 26.14 (3), authorizing disbursements for emergency

fire-fighting equipment, covers repair bills for damage to
rented equipment.
Insurance on such rented equipment may be carried with

state insurance fund.

State is not liable for negligent acts of its officers or
agents in operating commandeered equipment.

May 5,1942.

Conservation Department.

Attention H. W. MacKenzie, Director.

You have asked a number of questions arising under ch.
26 of the statutes concerning the use of privately owned
equipment by the state in fighting forest fires.
The first question is whether the conservation commission

under existing statutes may commandeer teams, trucks,
tractors, airplanes and any other equipment that might be
needed in an emergency to fight forest fires.

Sec. 26.11, subsec (1), Stats., reads:
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"The conservation commission of Wisconsin is vested
with power, authority and jurisdiction in all matters relat
ing to the prevention, detection and suppression of forest
fires outside the limits of incorporated villages and cities in
the state, and to do all things necessary in the exercise of
such power, authority and jurisdiction."

You state in this connection that you have never inter
preted the statutes as conferring the right to commandeer
equipment but that such matters have always been handled
by contract.

Undoubtedly the statute above quoted contemplates that
as to equipment the commission is to take such steps as may
reasonably be taken in advance by purchase or contract to
prepare for the suppression of forest fires, just as you have
construed the statute in the past, and that it was not in
tended that such an extreme exercise of the police power as
the commandeering of property should be resorted to except
in a real emergency making such procedure necessary. The
emergency does not create the power but merely furnishes
the occasion for its exercise, and we gather from your in
quiry that heretofore such an occasion has not arisen as you
have always been able to get the necessary equipment by
contract of hire.

This emergency power discussed here is referred to in
law as the police power. It has been described as the law of
necessity and as being coextensive'with the necessities of
the case and the safeguards of public interest. It is the
power of self-protection on the part of the community. 11
Am. Jur. 978.

This concept is reflected in the language of sec. 26.11 (1),
where the legislature has said in the plainest English that
the conservation commission shall have power "to do all
things necessary" for the prevention, detection and sup
pression of forest fires outside the limits of incorporated
villages and cities.

It is, of course, impossible to say in advance what is or
what is not necessary in any given situation, and we must
content ourselves here with the foregoing general discus
sion.

Sec. 26.14 (1) deals with the duties as well as the powers
of certain named officers or employees. It concludes "They
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shall have authority to call upon any able-bodied citizen to
assist in fighting such fires in such manner as they may di
rect." It has been suggested that the express mention of the
impressment of persons results in the implied exclusion of
power to commandeer property or equipment for emergency
temporary use in fighting forest fires. We do not think the
suggestion sound. Sec. 26.14 (1) confers duties and powers
upon certain named officers. The granting of this express
power to these named officers cannot operate as a retraction
of or in limitation of the broad power granted to the com
mission in sec. 26.11 (1) "to do all things necessary in the
exercise of such power, authority and jurisdiction." This
language necessarily grants the power to do all things nec
essary to successfully meet any emergencies. A power to
meet any necessary emergency should not lightly be con
strued as withheld from the commission by the mere grant
of specific duties and powers with respect to certain officers
or employees.

Secondly you inquire whether the conservation commis
sion has authority to enter into contracts directly for the
hire on a rental basis of the equipment mentioned in the
first question, and either with or without operators.
The answer to this question is indicated in the answer to

the first question and such authority again is clearly implied
in the power "to do all things necessary." Moreover, addi
tional authority, if any is needed, is to be found in the lan
guage of sec. 26.11 (4), which reads:

"The commission may enter into arrangements or agree
ments and co-operate with town boards, county boards or
committees thereof, with individuals, concerns, corporations
or associations, for the purpose of improving the protection
against forest fires."

Thirdly you inquire whether damages beyond normal
wear and tear could be paid for under such rental contracts
in the regular manner and from state funds.

Sec. 26.14 (3) reads in part:

"* * * And in addition thereto the commission may
allow * * * disbursements for emergency equipment."
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The words "disbursements for emergency equipment" are
not necessarily limited to rental of such equipment, and we
see no good reason why such terminology is not broad
enough to cover repair bills for damages to rented equip
ment. This, of course, is to be paid out of the fund appro
priated by sec. 20.205 (2). See XXI Op. Atty. Gen. 365,
366. If the commission refuses to pay, the state is liable for
compensation for the services of men and machines fur
nished to fight forest fires. Rosenbluth v. State, 222 Wis.
623.

Fourthly you inquire whether it is possible for the com
mission to secure insurance against undue loss on such
rented equipment.
In XXVIII Op. Atty. Gen. 687, at 689, it was said:

"Where one has possession of property of others for
which the insured may be called on to account, he may in
sure the entire value of the property and recover such
value, accounting to the real owner who sees fit to avail him
self of the benefit of the insurance for any excess beyond
the interest or liability of the insured. 26 C. J. 85-86."

See also Tischendorf v. Lynn MutvM Fire Ins. Co., 190
Wis. 33, 38, and cases cited, p. 38. Further, we believe that
such insurance may be effected under ch. 210 titled "State
insurance."

Sec. 210.01 provides:

"No officer or agent of this state, and no person or per
sons having charge of any public buildings or property of
the state, shall pay out any public moneys or funds on ac
count of any insurance against loss by fire, tornado, or any
other risk upon property, or loss or damage from any cause
to property, or shall in any manner contract for or incur
any indebtedness against the state on account of any such
insurance upon any of the public buildings, furniture, fix
tures or property of any kind whatever belonging to the
state except in the manner hereinafter provided."

The question arises whether privately owned equipment
which is in the possession and use of the state for fire
fighting purposes is included in the words "or property of
any kind whatever belonging to the state." This same prob-
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lem was discussed at great length and answered in the af
firmative in V Op. Atty. Gen. 405, where it was ruled that
military equipment loaned to the state by the federal gov
ernment may be insured in the state insurance fund. It is
suggested there that an insurable interest is "property"
and, too, that the statutory phrase "of any kind whatever
belonging to the state" is an enlargement of the word
"property" and makes it more comprehensive than where
used alone. We are inclined to apply the same reasoning in
the instant question. See also XXI Op. Atty. Gen. 627.

Lastly you inquire whether the state is liable for prop
erty damage arising out of the operation of trucks or auto
mobiles, commandeered by the commission for transporta
tion of men and equipment for fighting forest fires.

It is well settled that the state is not liable for the negli
gent acts of its officers or agents. Ch. 285, relating to ac
tions against the state, applies only to claims rendering the
state a debtor, and not to equitable claims or to tort claims
such as would be involved in the type of situation described
here. See Holzivorth v. State, 238 Wis. 63.
WHR

Public Officers — Public Administrator — Taxation —
Inheritance Taxes — Fees of public administrator in estate
pursuant to sec. 72.17, subsec. (3), Stats., are not payable
until inheritance tax in estate has been determined by court.

May 15,1942.
John M. Smith,

State Treasurer.

You have requested an opinion as to whether a public ad
ministrator is entitled to payment of his fees in an estate
pursuant to sec. 72.17 (3), Wis. Stats., until the inheritance
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tax has been determined by the county court in said estate.
The appointment of the regular public administrator is

provided by sec. 253.32, Wis. Stats., but this section con
tains nothing as to fees or compensation. Subsec. (3) of
sec. 72.17 contains the only provision in respect thereto.
After specifying the duties of the public administrator it
provides:

"* * * and for such services the public administrator
shall be entitled to five per centum of the gross inherito/nce
tax as determined in each such estate, to be paid by the
county treasurer out of the inheritance tax funds upon an
order of the county judge, provided that the minimum fee
for each such estate shall not be less than three dollars, ex
cept that it shall not exceed the amount of such tax, and the
maximum fee not more than twenty-five dollars; but in
cases of unusual difficulty, where the tax exceeds five hun
dred dollars, the county judge may allow the public admin
istrator such additional compensation as he may deem just
and reasonable. * * * Before the county judge shall
sign an order for the payment of fees to such public admin
istrator, such public administrator shall render a report to
the county judge setting forth the names of estates in which
he appeared in court for and in behalf of the county and
state, the amount of tax determined in each estate, and the
fees to which such public administrator was entitled under
this section. The county judge shall attach said report to
his order allowing fees of the public administrator. The
public administrator shall make such report quarterly."

In the first place the above quoted language very clearly
provides for a computation of the fee of the public admin
istrator at a percentage "of the gross inheritance tax as de
termined in each such estate," and then places a minimum
of $3.00 and a maximum of $25.00 thereon in each estate.
Thus until the inheritance tax has been determined by the
court in an estate there is no base to which to apply the
percentage and until the percentage computation is made
the minimum and the maximum limitations do not come

into operation. There is also the further provision that the
^.iee shall not exceed the amount of the tax. Likewise this
limitation is not applicable until after the tax has been
determined.
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In the second place the statute expressly requires the pub
lic administrator to file a report with the county judge be
fore the latter signs an order for the payment of his fees.
It is expressly required that such report set forth the names
of the estates in which he has appeared and the amount of
tax determined in each estate.

The foregoing consideration of the provisions of sec.
72.17 (3) shows that the determination by the court of the
inheritance tax in each estate is a prerequisite of the com
putation of the fees of the public administrator and to the
making of an order for the payment of his fees. It is there
fore our opinion that a public administrator is not entitled
to fees in an estate computed in accordance with sec. 72.17
(3), Wis. Stats., until the inheritance tax in the estate has
been determined by the court.
HHP

Appropriations and Expenditures — Refunds — Taxa
tion — Inheritance Taxes — County treasurer is entitled
under sec. 72.20, Stats., to retain seven and one-half per
cent of amount of gift tax credit applied in payment of in
heritance tax. Nonretention by county treasurer of seven
and one-half per cent of gift tax credit results in overpay
ment in error refundable under sec. 20.06, subsec. (2),
Stats.

May 20,1942.
John M. Smith,

State Treasurer.

You have presented for opinion a question as to the com
putation of the amount that the county treasurer is entitled
to retain under sec. 72.20, Wis. Stats., in accounting to the
state treasurer for inheritance tax collections. In somg.
estates the court, upon tne determination of the inheritance
tax, finds that gifts made during a lifetime, and upon which
a gift tax was paid, were in contemplation of death and



188 Opinions of the Attorney General

therefore are taxable as inheritances under sec. 72.01, sub-
sec. (3), Wis. Stats. Such gifts accordingly are included in
the inheritance tax computation in the estate. Then, in ac
cordance with the provisions of par. (c) of subsec. (1) of
the gift tax law, sec. 4 of ch. 363, Laws 1933, as amended,
the amount of the gift tax paid, upon due proof thereof, is
applied as a credit upon the inheritance t^ and the
remainder is paid in cash to the county treasurer. The
question is whether the county treasurer is entitled to re
tain seven and one-half per cent of the portion of the inher
itance tax so discharged by the application of the gift tax
paid credit.
Sec. 72.20, Wis. Stats. 1941, provides as follows:

"The county treasurer shall retain for the use of the
county, out of oM taxes paid and accounted for by him each
year under sections 72.01 to 72.24, inclusive, seven and one-
half per cent on all sums so collected by or paid to said
treasurer."

Paragraph (c) of subsec. (1) of the gift tax law, sec. 4
of ch. 363, Laws 1933, as amended, provides:

"(c) No tax shall be imposed upon the transfer of any
property which is taxable under the inheritance tax law of
this state, and any tax paid upon the transfer of any prop
erty under the provisions of this section may be applied as
a credit upon any inheritance tax which may be imposed
under the inheritance tax law upon the same transfer.

By the specific provisions of sec. 72.01 (3), Wis. Stats., a
transfer by gift in contemplation of death is clearly taxable
under the inheritance tax law. The determination by the
court that a gift was in contemplation of death thus makes
it subject to the inheritance tax and regardless of whether
it has been subjected to taxation under the gift tax law. Its
effect is also to demonstrate that the gift was not subject to
the gift tax and to render the amount of gift tax paid an im
proper tax and one that therefore normally would be sub
ject to return or refund.
But the gift tax statute expressly covers the situation and

says that instead of returning or refunding the improper
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tax the amount thereof shall be transferred to the credit of

the estate and applied as payment of the inheritance tax
that is properly payable. The presentation of such credit
for the amount previously paid as gift tax and its applica
tion to the inheritance tax effects a payment of the inheri
tance tax to the extent of such credit just as effectively and
the same as payment of cash in that same amount. In fact
the statute does not say that a gift tax paid upon a gift shall
be offset against and reduce the inheritance tax payable
thereon, but rather that if the gift is taxable under the in
heritance tax law then no gift tax is payable thereon and
any amount paid to discharge a gift tax not properly pay
able may be applied as a credit upon the inheritance that is
properly payable thereon. In substance it takes the amount
previously collected and paid in discharge of a gift tax lia
bility that appeared to be existent when the payment was
made but which the subsequent court adjudication effec
tively refutes, and applies it to and in payment of the alter
native tax liability that is thereby established as the only
tax properly payable.

There can bfe no question that if the amount of the gift
tax paid were refunded and then in turn turned over to the
county treasurer in payment of the inheritance tax the
county would be entitled to retain seven and one-half per
cent thereon. This statute merely eliminates the mechanics
involved in the state treasurer making a refund to the
estate of the improperly collected gift tax and then receiv
ing the same amount back again from the estate through
the county treasurer. This administrative method was
adopted by the legislature as the simplest and most expedi
ent method of accomplishing that result. Actually the ap
plication of the credit converts the money previously paid
into a money payment on the inheritance tax. It thus con
stitutes a collection to that extent of the inheritance tax. It

is perforce thereof that the state treasurer, whenever such
a credit is applied, makes a transfer on his books of the
amount thereof from the gift tax account to the inheritance
tax account.

The obvious intent of sec. 72.20, Wis. Stats., is that the
county shall retain seven and one-half per cent of all inher
itance taxes whose collection is handled through the county
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treasurer. In substance and effect the allowance of a gift
tax paid credit is a collection effected through the county
treasurer and just as much so as if that amount of cash act
ually passed through his hands. The presentation and ap
plication of the credit is a payment to that extent in lieu of
cash by something that is made a substitute therefor. The
application of a gift tax credit and the payment of the bal
ance of the inheritance tax to the county treasurer in cash
effects full payment of the inheritance tax and the county
treasurer's receipt is to that effect. His duty is to collect the
full amount of the inheritance tax as determined by the
court, subject, of course, to the discounts on one hand and
the penalties and interest on the other that are prescribed
by the statute. In making report to the state treasurer he
includes such an inheritance tax as fully paid and accounts
for the amount not collected in cash by showing the appli
cation of the gift tax credit. The application and allow
ance of the gift tax credit is just as much the collection by
the county treasurer of that inheritance tax as the receipt
of the cash paid.
Upon the foregoing considerations it is our opinion that

the county treasurer is entitled to retain under sec. 72.20
Wis. Stats., for the use of the county in accounting to the
state treasurer for inheritance taxes, seven and one-half
per cent of the gift tax paid credit allowed and applied on
the inheritance tax determined.

You also ask whether, in the event the county treasurer
in making report to the state treasurer does not retain
seven and one-half per cent for the gift tax credits applied
during the period covered by the report, the amount thereof
that should have been retained can be returned to him and,
if so, by what method.
There is nothing that we find in ch. 72 to cover this situ

ation. However, as pointed out in XXIX Op. Atty. Gen.
329, the provisions of sec. 20.06 (2), Wis. Stats., were de
signed and enacted essentially to cover, among other things,
just such matters. It is our conclusion that the failure to
retain such amount results in an overpayment in error by
the county treasurer of that amount and may be refunded
under sec. 20.06 (2), Wis. Stats.
HHP
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Banks and Banking — Public Deposits — Questions
answered with respect to operation of eh. 34, subsecs. (13)
and (14) of sec. 220.08 and sec. 220.20, Stats.

May 25,1942.

Allen G. Pplugradt, Chairman,

Banking Commission.

You have requested our opinion upon the following ques
tions ;

1. "Do moneys deposited with the banking commission
for redemption of bank script and moneys held by the com
mission for unclaimed dividends from completely liquidated
banks, all of which moneys have been deposited as a sep
arate fund in the state treasury by the commission pursuant
to sec. 220.20 and sec. 220.08 (13) and (14), constitute,
within the meaning of sec. 34.01: 'public deposit'; 'public
moneys'; or, 'private funds held in trust by public
officers' ?"

It is our opinion that upon the funds described in the
above question being deposited in any state bank, savings
and trust company, mutual savings bank or national bank
in this state, such funds would constitute a "public deposit"
within the meaning of subsec. (1), sec. 34.01, Wis. Stats.

It is our opinion that upon the funds described in the
above question coming into the hands of the state treasurer
such funds are "public moneys" within the meaning of sub-
sec. (5) of sec. 34.01, Wis. Stats.

It would further appear that the funds described in the
above question are "private funds held in trust by public
officers," as that term is used in defining the term "public
deposit" in subsec. (1) of sec. 34.01, Stats. In order to
answer the remaining questions in your request for an
opinion, it would also seem pertinent to determine whether
the funds described in the above question are privately
owned trust funds within the meaning of sec. 34.026, Stats.,
and it is our opinion, that such funds are privately owned
trust funds within the meaning of said section.
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2. "Is the banking commission or the state treasurer the
public officer acting as trustee and holding such funds in
trust?"

Since the banking commission has, under the appropriate
statute, turned such funds over to the state treasurer, it is
our opinion that the state treasurer is the public officer act
ing as trustee and holding such funds in trust, and not the
banking commission.

3. "If the aforesaid funds are subject to chapter 84, then
does a public depository have the authority: to collect the
interest earned on such funds and pay the same into the
state deposit guarantee fund in payment of the assessment
fixed by the board of deposits; to deduct from such funds
the amount of the difference between the interest earned on
such funds and the amount of the assessment fixed by the
board of deposits in the event the interest earned is insuffi
cient to pay such assessment to the state deposit fund?"

In our opinion the answer to this question is "Yes".

4. "Does the banking commission have authority to as
sume and pay as an item of general expense the amount de
ducted from the principal of such funds and paid into the
state deposit fund and to prorate among the amount of the
claims of the respective claimants to such separate funds a
pro rata share of the amount deducted by the public depos
itory and thereafter as such claimants present their claims
the commission shall certify such claims in such amounts as
shall exisit after such deductions?"

In our opinion the foregoing question is answered "No".
Under sec. 220.20 and subsec. (14) of sec. 220.08, the bank
ing commission's only function with respect to such funds
which it has deposited with the state treasurer is to deter
mine whether claims presented against such funds are
proper claims and to certify to the secretary of state the
name and address of the persons entitled to payment out of
such funds and the amount thereof. Where such funds have

been depleted by deductions from interest and principal
made by the depository banks under the provisions of ch.
84, it would appear that the only means of restoring such
deductions to said funds would be by action of the legisla-
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ture under the provisions of sec. 34.026, Stats. Should a sit
uation arise where, to the knowledge of the banking com
mission there are claims in existence against such funds in
excess of the amount of the particular fund to which such
claims refer, it would appear that a method of distribution
on some equitable basis would have to be followed. Since
the payments made out of the fund to the board of deposits
under ch. 34 are for the ultimate benefit of all claimants to

the fund, it would seem equitable that all such claimants
should share in the cost of obtaining the insurance under
ch. 34 in proportion to their interest in the fund. However,
since the state treasurer is in effect the trustee of this fund,
we do not believe it would be necessarily incumbent upon
the banking commission to certify the claims to the secretary
of state against any such fund in any amount except in their
full rnnount. If it is at this time known that the claims

against any particular fund would exceed the amount at the
time available, this would appear to be a matter for discus
sion in any such case between the banking commission, the
secretary of state and the state treasurer, and since there is
nothing specific in the statutes as to the manner of allocat
ing the deductions or with respect to the protection of the
interests of unknown claimants, it might be advisable to
refer the matter to a proper court for determination.

c

5. "By what means and in what manner shall the bank
ing commission satisfy, discharge and dispose of claims pre
sented to it by the respective claimants to such separate
funds where, by reason of deductions from the principal,
either by. the public depository or by the banking commis
sion, the whole of such separate funds is expended?'

It is our opinion that if the situation as above described
should arise, the banking commission would not need to take
any steps to attempt to satisfy, discharge and dispose of
claims presented against any such fund. Once the funds
have been turned over to the state treasurer the banking
commission's only duty with reference to such funds is to
certify claims to the secretary of state, as we have herein
before stated. The banking commission is not liable to
claimants to any of such funds regardless of their condition
at the time when the claim is asserted.

RHL
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Public Officers — County Clerk — Register of Deeds —
Vacancies — Register of deeds and county clerk do not va
cate their offices by enlistment in armed forces of United
States.

Register of deeds and county clerk may offer themselves
as candidates for re-election while serving in armed forces
of United States.

May 26,1942.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

You have inquired: (1) Whether the register of deeds
and county clerk of your county will vacate their offices un
der the provisions of sec. 17.03, Wisconsin statutes, by en
listing in the armed forces of the United States; and (2)
Whether, if question 1 is answered in the negative, the of
ficers referred to may be eligible for re-election while serv
ing in the armed forces.

First. We have held that a district attorney's office is not
vacated under the provisions of sec. 17.03, Wis. Stats., by
his induction into the armed forces of the United States un

der the provisions of the selective service act. Vol. XXX
Op. Atty. Gen. 54. The same conclusion applies in the cases
you present. Consequently, your first question is answered
in the negative.

You have stated in connection with presenting these ques
tions that the officers in question intend to leave their offices
in charge of deputies duly appointed under the provisions
of sees. 59.16 and 59.50, Wis. Stats. We see no reason why
this cannot be done, although we point out that under the
provisions of sec. 59.16 (3), Stats., the county board may
appoint a county clerk in any case in which the clerk is in
capable of discharging the duties of his office. The appoint
ment is to run until such time as the disability is removed.
If the board is not in session at the time of the incapacity of
the clerk to discharge his duties, the chairman of the county
board may appoint a clerk, whose term shall extend until
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the next regular or special meeting of the board. In case of
such an appointment, the powers of a deputy appointed by
the disabled clerk shall terminate.

Second. We know of no reason why the register of deeds
and the county clerk cannot offer themselves as candidates
for re-election. The same reasoning which would permit
them to hold their offices after having entered the armed

forces would also permit them to run for re-election while
serving in the armed forces.

JWR

Education — Teachers Retirement — Public Records —

If it is administratively desirable annuity board may dis
close to third party accumulations to credit of member of
retirement system and amount of monthly annuity which
such member could receive upon retirement.

May 29,1942.

Albert Trathen, Director of Investments,

Annuity and Investment Board.

From time to time the state annuity and investment
board has been requested to give some one other than a
member of one of the retirement associations information

concerning the amount of a certain member's accumulations
and of the monthly annuity that said member could receive
if he were to retire. Some members of the retirement asso

ciations feel that this information should not be disclosed to

any third party without the consent of the member. If this
information is a matter of public record and open to inspec
tion by anyone at a reasonable hour and under reasonable
regulations, then in many cases it would save time and
avoid confusion in the accounting department if the infor
mation were furnished to such third party by the state an
nuity and investment board. You desire the opinion of this
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office as to whether your board may supply this Information
to a third party without the consent of the member whose
account is involved.

At the common law the right to inspect and copy public
records was confined to those having some interest in the
particular record sought to be inspected or copied. Hanson
V. Eichstaedt, 69 Wis. 538, 85 N. W. SO.
The statutes of Wisconsin have abrogated the common

law requirement of interest and conferred upon all persons
the right of access to public records. Mushack v. Schaefer,
115 Wis. 357, 91 N. W. 966; Hanson v. Eichstaedt, supra;
Opinions of the Attorney General for 1910, 820; XI Op.
Atty. Gen. 7; XX Op. Atty. Gen. 323.

Section 18.01, subsecs. (1) and (2) of the statutes pro
vide:

"(1) Each and every officer of the state, or of any
county, town, city, village, school district, or other munici
pality or district, is the legal custodian of and shall safely
keep and preserve all property and things received from his
predecessor or other persons and required by law to be
filed, deposited, or kept in his office, or which are in the law
ful possession or control of himself or his deputies, or to the
possession or control of which he or they may be lawfully
entitled, as such officers.
"(2) Except as expressly provided otherwise, any person

may with proper care, during office hours and subject to
such orders or regulations as the custodian thereof may pre
scribe, examine or copy any of the property or things men
tioned in subsection (1)."

It was held in XI Op. Atty. Gen. 7 that the words "re
quired by law to be filed, deposited, or kept in his office,"
referred only to such property and things as the officer is
under a legal duty or obligation to preserve and does not
embrace every document or memorandum that may be
found in a public office at any time. This conclusion was ap
provingly cited in XXII Op. Atty. Gen. 419.

"A public record has been defined, among other things,
as one required by law to be kept, or necessary to be kepi
in the discharge of a duty imposed by law. 53 C. J. 604."
XXVII Op. Atty. Gen. 255.
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Sec. 25.17 subsec. (9) (a) imposes upon the state annuity
and investment board, whose executive head is the director
of investments, the duty of administering the retirement
law, and sec. 42.36 provides in part:

*  * ijijjg director of investments shall be the sec

retary of the several retirement boards and furnish all
necessary actuarial, stenographic, clerical and other services
for said boards at the expense of the state annuity and in
vestment board."

Section 42.37 provides:

"Each retirement board shall:

"(3) Maintain individual records and individual ac
counts for members.
"(4) Furnish to any member upon written request not

oftener than once in any year a statement of the account of
the member.

Section 42.40 provides:

amounts deposited by or on behalf of any
teacher shall be held for the benefit of the individual
teacher in the retirement deposit fund for the purpose of
providing an annuity or other benefit as provided in this
act."

Sections 42.46 and 42.47 provide:

"The several retirement boards shall annually, as soon
after June thirtieth as shall be practicable, ascertain the
teaching experience of, and the amount of required de
posits made during the year by each member and on a basis
thereof determine the state deposit to be made by the state
in the retirement deposit fund on account of service
rendered during the year for each member and shall certify
the total amount of such state deposits to the annuity board.
The annuity board shall thereupon certify, and on the war
rant of the secretary of state the state treasurer shall as of
June thirtieth of such year transfer from funds appropri
ated for the purpose, to the retirement deposit fund, the
amount of such deposits to be credited to the individual ac
counts of the members for the purpose of providing an an
nuity or other benefit as provided in this act."
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"As of June thirtieth of each year the annuity board
shall credit the account of each member of the several asso
ciations in the retirement deposit fund with interest at the
actual rate earned during the preceding year as determined
by the annuity board."

In order to comply with the foregoing statutory provi
sions, it is necessary for the state annuity and investment
board to keep an individual account for each member of the
various retirement associations. As the individual accounts

are kept pursuant to statutory requirements, they are mat
ters of public record. Since the amount to the credit of any
member of the several retirement associations is open to
public inspection under sec. 18.01, Wisconsin statutes, it is
our opinion that you may supply this information to one not
a member of any retirement association if, in your judg
ment, there is an administrative advantage in doing so.

Section 42.34, Wisconsin statutes, provides that period
ically "the annuity board shall determine, adopt and certify
the rates at which the annuities and other benefits shall be

granted." These rates are determined, adopted and certified
pursuant to statutory mandate, and are available to the
public under section 18.01. The amount of the monthly an
nuity to which an eligible member would be entitled upon
retirement depends upon the prevailing annuity rate and
the amount of the accumulations which the member may use
for the purchase of an annuity. Given the accumulations
and the rate, the determination of the monthly annuity is
merely a matter of simple mathematical calculation. In our
opinion you may also inform one not a member of a retire
ment association what the amount of any member's monthly
annuity would be if you deem it administratively advisable
to do so.

JRW
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Automobiles — Law of Rocad — Drunken Driving — In
toxicating Liquors — Beer is "intoxicating liquor" in mean
ing of drunken-driving statute, sec. 85.13, Stats., notwith
standing its exclusion from definition of that term as used
in ch. 176.

June 1,1942.
J. Kyle Anderson,

District Attorney,

Waupaca, Wisconsin.

You state that you recently prosecuted a man in justice
court for violation of sec. 85.13, Stats., making it unlawful
for "any person who is under the influence of an intoxicat
ing liquor" to operate a vehicle upon a highway. The de
fendant proved that he had had five bottles of beer and
claimed that because beer is excluded from the definition of

intoxicating liquors by sec. 176.01 he could not be found
guilty of violating sec. 85.13. You inquire whether the de
fense was good and refer to the case of Wolf v. Evans,
(1933) 211 Wis. 601, as tending to support it.

Sec. 176.01 provides in part as follows:

"As used in this chapter, or in any regulation made pur
suant thereto, unless the context or subject matter other
wise requires:
"(2) 'Intoxicating liquors' means all ardent, spirituous,

distilled, or vinous liquors, liquids, or compounds, whether
medicated, proprietary, patented, or not, and by whatever
name called, containing one-half of one per cent or more of
alcohol by volume, which are fit for use for beverage pur
poses, but shall not include 'fermented malt beverages' as
defined in subsection (10) of section 66.05, which contain
less than five per centum of alcohol by weight."

Note that the definition there set out refers only to the
term "intoxicating liquors" as used in ch. 176 and the reg
ulations made thereunder. There is nothing in the statutes
to show that such definition is intended to apply to the use
of the word in ch. 85 or any chapter of the statutes other
than ch. 176. Ch. 176 governs the taxation and regulation
of the business of manufacturing, rectifying and selling "in
toxicating liquors" as therein defined but the taxation and
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regulation of the manufacture and sale of "fermented malt
beverages" is governed by sec. 66.05 (10). The obvious rea
son for excluding fermented malt beverages (beer) of less
than five per cent alcoholic content by weight from the
definition of intoxicating liquors in sec. 176.01 is because
such beverages are already regulated by sec. 66.05 (10) and
not because the legislature intended to lay down a rule that
such beverages are not intoxicating in fact. Therefore noth
ing in the definition contained in sec. 176.01 has any bear
ing on the use of the term "intoxicating liquor" in sec.
85.13. In enacting sec. 85.13 the legislature was presumably
concerned with keeping drunken drivers off the highways,
not with the type of beverage which the offender consumed
and which made him drunk.

The supreme court of Wisconsin has held that it will take
judicial notice that beer is intoxicating. Briffitt v. State,
(1883) 58 Wis. 39. See Steinkrause v. Eckstein, (1920)
170 Wis. 487, 491; Kannenherg v. State, (1927) 193 Wis.
476, 478. Many other cases might be cited in which beer has
been held to be intoxicating in fact. 22 Words & Phrases
(perm, ed.) 446-450. Of course, under sec. 85.13 it must
always be shown that the defendant was appreciably intox
icated. Steinkrause v. Eckstein, supra.
The case of Wolf v. Evans, (1933) 211 Wis. 601, 604,

has no bearing whatever on this question. The proof in
that case was that the driver of an automobile had con

sumed some near-beer in a roadhouse and this appears to
have been the only evidence of intoxication except that some
witnesses testified that her breath smelled alcoholic but

others testified just as positively to the contrary. Signifi
cantly, the court pointed out that "There was no proof that
the beverage drunk by Mrs. Baker was beer as distin
guished from 'near-beer'. * * *" The instruction com

plained of pointed out to the jury that the Volstead act was
at that time the law of the land and that it prohibited the
sale of any liquor containing more than one-half of one per
cent of alcohol so that it would be presumed that the liquor
(near-beer) which the driver had consumed was nonalco
holic and nonintoxicating in the absence of proof tc the con
trary. But. the rule there laid down is no longer applicable,
since the Volstead act is no longer in effect and since it is



Opinions of the Attorney General 201

common knowledge that almost all beer now sold is in fact
intoxicating whereas near-beer has almost disappeared
from the market. The rule of Brifitt v. State, supra, is
therefore again in force and the rule of Wolf v. Evans,
supra, is obsolete.

Even if the beverage consumed was claimed to be near-
beer this would raise no presumption that it was nonintox-
icating since it is common knowledge that near-beer is prac
tically always fortified with grain alcohol before being con
sumed. If the offender was intoxicated in fact, that should
be sufficient proof that what he drank was intoxicating.
WAP

Police Regulations — Dogs — Words and Phrases — Do
mestic Animals — Chickens are included within term "other

domestic animals" as found in sec. 174.01, Stats.

June 3,1942.
Edwin W. Hunter,

District Attorney,

Eagle River, Wisconsin.

You have requested our opinion as to whether chickens
constitute "other domestic animals" within the meaning of
sec. 174.01, Wis. Stats., which reads:

"Any person may kill any dog, that he knows is affected
with the disease known as hydrophobia, or that may sud
denly assault him while he is peacefully walking or riding
and while being out of the inclosure of its owner or keeper,
and may pursue to and upon the premises of the owner or
elsewhere, and kill any dog found killing, wounding or wor
rying any horses, cattle, sheep, lambs or other domestic
animals."

Chickens are undoubtedly included within the broad
sense of the word "animal." If you will consult Webster's
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New International Dictionary, with particular reference to
the definition of the words "bird," "fowl," "chicken," and
"animal", you will have little difficulty, in arriving at the
conclusion that a bird is a highly developed animal, and

that a chicken is a domesticated bird. By logical processes
we would then deduce the conclusion that a chicken is a

domesticated animal.

That a chicken is regarded as an animal in the broad

sense of that word is likewise established by the definition
found in Bouvier's Law Dictionary, Vol. 1, p. 195, where
"animal" is defined as follows: "Any animate being which

is not human, endowed with the power of voluntary
motion."

The question as to whether chickens are included within
the term "other domestic animals" rests upon the construc
tion of those words in the light of the other language in the
section, the purpose of the section, and the application of
established rules of statutory construction. There are sev

eral cases to be found in 3 Corpus Juris p. 16 under the
title of "Animals" which relate to the construction of par
ticular statutes in which the word "animal" is used. The

language of such statutes is not uniform, nor is the statu
tory purpose the same in all cases. Consequently it is dan
gerous to rely upon any textual statement to the effect that
a particular kind of animal is or is not an animal within the
accepted legal meaning of that term. Actually, the legal
meaning of the word varies in accordance with its statutory
use.

The supreme court has held that a dog is not an "other
domestic animal," within the meaning of sec. 174.01, Stats.,
and in so doing has limited the meaning of the term to
something less than its broad sense. As a matter of com
mon knowledge it must be recognized that, in a broad sense,
a dog is an animal and that it is domesticated.

It would appear that the object of sec. 174.01 is to afford
protection to the owner of certain types of domestic ani
mals in the event that he destroys a dog which is found
killing, wounding or worrying those animals. By spe
cifically referring to horses, cattle, sheep and lambs, it is
evident that it was the statutory purpose to include at least
those domestic animals commonly found upon farms which
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farmers use as beasts of burden or for purposes of food or
for purposes of farm income through sale of the animal it
self or the things which it produces. Viewed in this light,
we can find no-distinction between chickens and the other

animals referred to. Chickens are commonly found upon
farms, they are used for food, they are sold for food pur
poses, and their eggs are both eaten and sold. It is impos
sible to think of any valid argument that would exclude
chickens from the operation of the statute and at the same
time give full effect to the statutory purpose.
As a matter of authority the case of Holcomb v.

Van Zylen, 174 Mich. 274,140 N. W. 521, holds that turkeys
are included within the term "other domestic animals" in a

statute of the same character as sec. 174.01, Wis. Stats. The
language of the statute there in question was almost identi
cal with that used in the one under consideration. We refer

you to that case for a fuller discussion of the probjem and
for a reference to other cases bearing on the general
question.
In view of what we have said we are of the opinion that

chickens are included within the term "other domestic

animals".

JWR
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Prisons — Prisoners — Probation — Under sec. 57.01,

subsec. (1), Stats., court has no power to fix period of pro
bation but such period is fixed by law at not less than mini
mum nor more than maximum term for which probationer
might have been imprisoned, by sec. 57.03 (2). Court's ac
tion in fixing different period of probation from that fixed
by sec. 57.03 (2) is extrajudicial and void — or at most ad
visory to department of public welfare — and period of
probation will be that fixed by law and not that attempted
to be fixed by court. XXVII Op. Atty. Gen. 300 disap
proved in part.

First clause of sec. 57.01 (2), which gives court power to
sentence probationer at any time during period of proba
tion, applies only to cases where sentence was originally
withheld under sec. 57.01 (1), not to cases where sentence

was imposed and execution stayed, and applies only to cases
where department of public welfare has revoked probation
and returned probationer to court for sentence under sec.

57.03 (1).

During period of probation under sec. 57.01 department

of public welfare has exclusive jurisdiction to revoke such
probation or to discharge probationer from further super
vision, under sec. 57.03 (1) and (2). Upon expiration of
such period of probation, probationer may be returned to
trial court, which then has jurisdiction under sec. 57.01
(2) to discharge probationer or to extend probation for
such further period as court may then fix or, in case sen
tence was originally withheld, to sentence probationer and
commit him to institution to which he is sentenced. But

this jurisdiction cannot be exercised until expiration of
maximum period for which probationer might originally
have been sentenced as prescribed by statute under which
such probationer was convicted or by repeater statute,
whichever is applicable.

Department is not required to revoke probation upon first
violation, however slight, but may exercise sound discre
tion in that regard, since sec. 57.03 (1) says board "may"

revoke, not "shall". XV Op. Atty. Gen. 158 disapproved in
part.
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June 5,1942.

A. W. Bayley, Executive Secretary,

Department of Public Welfare.

You submit a request for an opinion with reference to the
following facts:

On January 28, 1937, A, aged 25, was convicted of violat
ing sec. 343.56, Stats. The court sentenced him to a term of
one to three years in the state prison, stayed execution and
placed him on probation "for a period of one to three
years," on condition that he make restitution and pay the
costs of prosecution.'
During December, 1939, arrangements were made with

the court for A to appear for consideration whether his pro
bation should be further extended in view of the fact that

he had not made restitution or paid the court costs in full.
On February 1, 1940, the case was brought before the
court but the original presiding judge was not present and
another judge who was holding court at that time post
poned taking action, indicating that the matter should be
taken up at a later date when the original presiding judge
was present.

On November 26,1940, the court ordered the probation of
A extended to January 8, 1942. On this extension, he still
failed to pay the court costs and make restitution, where
upon arrangements were made for his return to court for
further consideration. On January 8, 1942, A was brought
into court, at which time he was represented by counsel who
contended that the original one- to three-year sentence had
expired on January 28, 1940, notwithstanding the fact that
execution had been stayed (an erroneous view — see XXX
Op. Atty. Gen. 278), and that the extension of probation
ordered by the court on November 26, 1940, was void be
cause the court had lost jurisdiction. Thereupon the court
entered the following order:

"Now, therefore, it is ordered that the defendant above
named (*A') be and the same is hereby refused further pro-
l^tion and the state department of public welfare is hereby
ordered to proceed in accordance with the record, file and
proceedings in the matter in accordance with this order of
the court."
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The point to which you wish us to give consideration is:
What action the department of public welfare may now take
with reference to this man. The legal questions involved
are: (1) Is A still on probation, notwithstanding the at
tempt by the court to limit the period of probation and its
failure to take further action until long after the expiration
of the period so fixed? (2) Is the department of public wel
fare compelled to revoke A's probation at this time? This
necessitates a consideration of the history and effect of the
statutes applicable to the case, since probation is wholly
statutory and the courts have no inherent authority in that
regard. Drewniak v. State ex rel. Jacquest, (1942) 239
Wis. 475, 484.

Sec. 57.01 (1) provides that "whenever any adult is con
victed of a felony," with certain exceptions not material
here, the court "may * * « j^y order suspend the judg
ment or stay the execution thereof and place the defendant
on probation, stating therein the reasons for the order,
which shall be made a part of the record, and may impose
as a condition of making the order or of continuing the same
in effect that the defendant shall make restitution or pay
the costs of prosecution, or do both." This section was orig
inally enacted by ch. 541, Laws 1909, as sec. 4784a- of the
revised statutes, which provided that "said court may sus
pend the sentence or stay the execution thereof and place
the defendant on probation in the manner hereinafter pro
vided, giving his reasons therefor, which shall be made a
part of the record." The provision empowering the court to
impose the condition that the defendant make restitution
or pay the costs or both was introduced into the law by an
amendment to sec. 4734c (the forerunner of present sec.
57.02) by Laws 1919, ch. 30, sec. 5, and later removed to its

present position at the end of sec. 57.01 by Laws 1919, ch.
615, sec. 2. Hence, it is apparent that under the law as
enacted in 1909, the court's power was limited to placing
the defendant on probation and that it had no power to pre
scribe the conditions or the period thereof. Examination of
oarly probation files of the board of control shows that the
trial courts generally so interpreted the law and did not
then attempt to fix the period of probation, although there
were a few exceptions.
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Under sec. 57.01 (1) as it has existed since its origin in
1909, there have always been two methods of probation
available to the court: (1) withholding sentence (i. e., sus
pending the judgment) and placing the defendant on proba
tion or (2) imposing sentence, staying execution and plac
ing defendant on probation.
The conditions of probation were prescribed by revised

statutes sec. 4734c (also enacted by Laws 1909, ch. 541)
which read as follows:

"Whenever the defendant has been placed on probation
under this act the effect of such order of probation shall be
to place said defendant under the control and management
of the state board of control of Wisconsin reformatory,
charitable and penal institutions, and he shall be subject to
the same rules and regulations as apply to persons paroled
from said institutions after a period of imprisonment
therein."

By a series of amendments this section was reduced to its
present form as sec. 57.02 (2). As the law now stands, all
persons placed on probation under sec. 57.01 are, by sec.
57.02, made subject to the control and management of the
board of control (state department of public welfare) and
to the rules applicable to parolees, except in cases arising in
Milwaukee county.

Sec. 57.08 was originally enacted by Laws 1909, ch. 541,
as revised statutes sees. 4784flr and 4784^. Sec. 4784flr was
in substance approximately the same as present sec. 57.03
(1), which reads as follows:

"Whenever it appears to the board of control that any
such probationer in its charge has violated the regulations
or conditions of his probation, the said board may, upon full
investigation and personal hearing, order him to be bright
before the court for sentence upon his former conviction,
which shall then be imposed without further stay, or if al
ready sentenced to any penal institution, may order him to
be imprisoned in said institution, and the term of said sen
tence shall be deemed to have begun at the date of his first
detention at such institution. A copy of the order of the
board shall be sufficient authority for the officer executing it
to take and convey such probationer to the court or to the
prison; but any such officer may, without order or warrant.
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whenever it appears to him necessary in order to prevent
escape or enforce discipline, take and detain the proba
tioner and bring him before the board for its action."

Sec. 4734/t originally provided as follows:

"Whenever it is the jvdgment of the hoard of control that
a person on probation has satisfactorily met the conditions
of his probation, they shall cause to be issued to said person
a final discharge from further supervision, provided that
the length of such period of probation shall not be less than
the minimum nor more than the maximum term for which
he might have been imprisoned."

That section was revised by Laws 1919, ch, 615 (a revis
er's bill) to be sec. 57.03 (2), which now reads as follows:

"Whenever, in the jvdgment of the board the probationer
has satisfactorily met the conditions of his probation, he
shall be discharged from further supervision, and said
board shall issue to him a certificate of final discharge; but
the period of probation shall not be less than the minimum
nor more than the maximum term for which he might have
been imprisoned."

In order that the present statutes may be fully under
stood, it has been necessary to quote in part the form in
which they were originally enacted in 1909, since the orig
inal form of a statute is frequently much more indicative

of the legislative intent than are subsequent revisions.

should be in danger of doing injustice to
the revised statutes, if we did not bear in mind, in constru
ing them, that where a new provision is substituted for an
old one in somewhat different terms, a change of langtiage
does not always indicate an intent to change the rule, but
to express the same ride in shorter and more comprehensive
words. In this way brevity is sometimes gained, but at some
expense of perspicuity.' " Harwood v. Lowell, 4 Gush. 312,
quoted in Mundt v. Sheboygan & Fond du Lac R. R. Co.,
(1872) 31 Wis. 451, 463.

Appljring this rule, it is apparent that under sec. 4734a
(now 57.01 (1) ) as originally enacted the power of the
sentencing court was limited to placing the defendant on
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probation in one of the two ways above cited. The legal
effect of the order of probation was not within the jurisdic
tion of the court to determine but was determined by law.

That is, under sec. 4734c (now 57.02 (2) ), the probationer
became subject to the control and management of the board
of control and to the same rules and regulations applicable
to persons paroled under the parole laws. Under sec. 4784p
(now 57.08 (1) ), the power to revoke the probation was
vested in the board of control, which power was undoubt
edly exclusive—^that is, the court had no authority to inter
fere with the board's discretion in that regard. Ex parte
Sheehan, (1985) 100 Mont. 244, 49 P. (2d) 488, 440.
Under sec. 4784fe (now 57.08 (2) ), the board of control

had a similar exclusive power to discharge the probationer
from further supervision. A reading of sec. 4784ft. makes it
perfectly apparent that the legislature intended to vest in
the board of control the sole discretion to determine when

the period of supervision should terminate, limited only by
the proviso that it should be not less than the minimum nor
more than the maximum term for which the probationer
might have been imprisoned. It might be argued that this
latter proviso was a limitation upon the power of the ccmrt
to fix the period of probation but such argument is patently
unsound. In the first place, sec. 4784a (now 57.01 (1) ) did
not by its terms empower the court to fix the period of pro
bation, In the second place, the limitation on the period of
probation fixed by sec. 4734ft. (now sec. 57.08 (2) ) was in
the form of a proviso and as such is presumed to limit only
the clause which it follows and not some other more remote

clause. See State ex ret. Holt Lumber Co. v. Bellew, (1898)

86 Wis. 189, 195. So, it is perfectly plain that the proviso
must be regarded simply as a limitation on the discretion
of the board of control granted by sec. 4784ft (now 57.08
(2) ). (The board of control soon developed a rule of
thumb whereby probationers were discharged after a period
of probation equal to the sentence imposed, but this was not
always followed. See, e. g., case no. 282, where a proba
tioner sentenced to three years was discharged after a little
more than two years.)
The court's authority was somewhat enlarged by the

amendments of 1919, above noted, which empowered the
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court to require as a condition of probation that the de
fendant make restitution or pay the costs of the prosecu
tion, or do both. But the court still had no power either to
discharge the probationer from further supervision or to
revoke his probation. Neither did the court have any power
to fix the term of probation. That was specifically fixed by
the proviso in revised statutes sec. 4734/i. (now 57.03 (2) ).
So the law stood until 1931, at which time the legislature,

by ch. 150 of the laws of that year, enacted subsec. (2) of
sec. 57.01, which reads as follows:

"Such adult may be returned to such court on the original
charge for sentence, at any time within such period of pro
bation; and upon the expiration of su>ch period he may be
sentenced, discharged, or continued under probation for an
additional period to be then fixed by the court, subject to
like return, discharge, sentence, or further probation
thereafter."

This subsection was copied from sec. 57.05 (2). Sec.
57.05, which relates to probation of minors, had an inde
pendent origin as revised statutes sec. 4725a, enacted by ch.
426, Laws 1907, two years before sec. 4734a (now 57.01
(1) ). Originally the court was empowered to suspend sen
tences of minors convicted of certain felonies and place
them on probation under the guidance and control of some
reputable and suitable adult person {not under the board of
control) "for such period of probation not exceeding six
months as the court may fix." (The court's power under
that statute to fix the period of probation of minors has now
been extended, so that the period may be not more than the
maximum for which the defendant might have been impris
oned, instead of six months as formerly.) Sec. 57.05 (2)
was originally subsecs. 2 and 3 of sec. 4725a. It will be ob
served that in the case of minors it was necessary that the
court be authorized to fix the period of probation and to re
voke the same or grant a final discharge, since the proba
tioner was not subject to the jurisdiction of the board of
control. (By an amendment in Laws 1919, ch. 30, sec. 4, the
court was given the option of placing the minor in the cus
tody of the board of control or of an adult person, as now
provided in sec. 57.05 (1) ).
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The use of the term "such period of probation" in sec.
57.01 (2) is therefore due to the fact that it was copied
from sec. 57.05 (2) and cannot be regarded as an implied
grant of power to the courts to fix the term of probation
under sec. 57.01 (1), especially since such a construction
would amount to an implied repeal of the proviso in sec.
57.03 (2) whereby the term of probation is fixed at "not
*  * * less than the minimum nor more than the maxi

mum term for which he might have been imprisoned." Such
implied repeals are, of course, not favored and occur only in
cases of repugnancy or irreconcilable conflict between the
old and the new enactments. McLoughlin v. Malnar. (1941)

287 Wis. 492, 496-497, and cases cited.
What, then, is the significance of subsec. (2) of sec 57.01,

when construed in pari materia with sec. 57.03? It con
sists of two distinct parts, the first of which provides:

"Such adult may be returned to such court on the original
charge for sentence, at any time within such period of pro
bation; * * *."

Before the enactment of sec. 57.01 (2), it had been clear
that if the court imposed sentence and then stayed execu
tion and placed the defendant on probation, this wholly ex
hausted the jurisdiction of the court over the case and that
from then on the probationer was subject to the exclusive
jurisdiction of the board of control. On the other hand, if
the court withheld sentence and placed the defendant on
probation, then he was likewise subject to the jurisdiction
of the board of control, but the court also retained suffi
cient jurisdiction so that if the board ordered his probation
revoked he must be brought before the court for sentence,
pursuant to sec. 57.03 (1). It is obvious that it was this
latter jurisdiction with which the legislature was concerned
when it enacted the first clause of sec. 57.01 (2). Sec. 57.01
(2) provides that the probationer "may be returned to such
court on the original charge for sentence,'* but if he has al
ready been sentenced, there is no occasion to return him to
the court on the original charge, nor for the court to again
pass sentence. Such language is appropriate only to a case
where sentence has been withheld. Moreover, it is unlikely
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that the legislature intended to upset entirely the practice
under sec. 57.03 (1) without specifically repealing that sec
tion. So, by construing the first clause of sec. 57.01 (2) as
applying only to cases of withheld sentences and having no
application to cases of imvosed sentences (with execution
stayed), the intent of the legislature is most probably
effectuated.

The second clause of sec. 57.01 (2) provides:

"* * * and upon the expiration of such period [of
probation] he may be sentenced, discharged, or continued
under probation for an additional period to be then fixed by
the court, subject to like return, discharge, sentence, or
further probation thereafter."

By its terms, this clause applies only upon the expiration
of the period of probation. As the law was formerly under
sec. 57.03 (2) the probationer became a free man after the
expiration of the maximum period for which he might have
been imprisoned (see Ex parte Slattery, (1912) 163 Cal.
176, 124 Pac. 856) unless sooner discharged or unless the
board of control revoked his probation. Sec. 57.01 (2) now
grants the court authority, on the expiration of such period,
to extend the term of probation, discharge the probationer
or, in case sentence has been withheld, pronounce sentence
thus in effect revoking probation. Compare King v. Com
monwealth, (1923) 246 Mass. 57, 140 N. E. 253. The result
is that the department of public welfare may still discharge
the probationer under sec. 57.03 (2), but if it does not do
so it may return him to the court at the time when his pro
bation would otherwise expire.

It may be noted that in XXVII Op. Atty. Gen. 300 this
office ruled that under sec. 57.01, subsecs. (1) and (2) the
court is authorized to provide for a period of probation
greater than the maximum time during which the offender
could be imprisoned. This opinion apparently gave no con
sideration to the provisions of sec. 57.03 (2) and is there
fore incorrect as to sec. 57.01 (1), although probably cor
rect as to subsec. (2).
We now turn to the case which you have submitted:
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Sec. 348.56, under which A was convicted, provides for a
minimum of one year and a maximum of seven years' im
prisonment. Applying sec. 57.03 (2), the period of proba
tion is at least one to seven years as a matter of law—and
may be one to twenty-five years under sec. 359.14 if A was
convicted as a repeater—regardless of the extra-judicial,
or at most advisory, attempt by the court to limit the period
of probation to a term of not less than one nor more than
three years. The two subsequent occasions on which the
probationer was brought before the court for consideration
of the extension of the period of probation were premature
and hence cor am non judice, since the court had no juris
diction in the matter at that time, the seven-year period of
probation not having expired. The maximum period of pro
bation would not in any event expire before January 28,
1944 (1962, if a repeater), subject to the power of the
state department of public welfare under sec. 57.03 (2) to
grant him a discharge prior to that date if, in the judgment
of the department, he had satisfactorily met the conditions
of his probation. But according to your letter, he is in de
fault for the reason that he has not fully complied with the
requirement that he make restitution and pay the costs.
XV Op. Atty. Gen. 158. Accordingly, the department of
public welfare has jurisdiction at this time to revoke his
probation and order him imprisoned to serve his full sen
tence of one to three years, pursuant to sec. 57.03 (1).
But is the department compelled to revoke probation be

cause the probationer is in default, as ruled in XV Op. Atty.
Gen. 158? Sec. 57.03 (1) says the board "may"—^not
"shall"—order probation revoked whenever it appears that
the probationer has violated the regulations or conditions of
his probation. The board of control never considered itself
bound to revoke upon the occurrence of any violation, how
ever slight, but used some judgment and discretion in each
case, having in mind the reformative purpose of the law.
The rule laid down in XV Op. Atty. Gen. 158 is not war
ranted by the language of sec. 57.03 (1), since it reads
"shall" for "may", and must be disapproved to that extent.

Apparently it is the desire of the court that A's probation
be revoked and your department may, of course, give con
sideration to the court's desires. But it should be pointed
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out that the matter of revoking probation is vested exclu
sively in the department, which is not required to abide by
the wishes of the court if it does not see fit to do so.

In October, 1941, a prisoner applied to the Wisconsin su
preme court for a writ of habeas corpus under the follow
ing circumstances: He had been sentenced and placed on
probation upon condition that he leave the county. On the
advice of the probation officer that such condition was il
legal he remained at his home in the county, whereupon the
court ordered him brought in for determination as to revo
cation of his probation. After a hearing the court ordered
his probation revoked and committed him to the Green Bay
reformatory pursuant to his previously imposed sentence.
The writ of habeas corpus was sought to test the legality
of such commitment. This office appeared in the supreme
court and took the position that the trial court had no jur
isdiction to revoke probation in such a case but that such
jurisdiction was vested exclusively in the department of
public "vv'elfai'e by sec. 57.03. The court agreed with that po
sition and ordered the prisoner discharged from custody.
State ex rel. Promer v. Kramer, decided October 10, 1941.

No opinion was filed in that case and hence it does not ap
pear in the reports, but it is referred to here to substantiate
the view that the department is not obliged to follow the
recommendation of the trial court that probation be re
voked. Compare Ex parte Sheehan, (1935) 100 Mont.
244,49 P. (2d) 438, a case on all fours with the Promer case
and decided under a similar statute.

WAP
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Appropriations and Expenditures — Insurance — Stade
Insurance — Money in possession of stewards of state in
stitutions managed by department of public welfare pur
suant to sec. 20.175, subsec. (3), Stats., and money collected
by such institutions but not yet remitted may be insured
against burglary or theft, but such insurance must be ob
tained from state insurance fund under ch. 210, Stats., pur
chase from private insurance companies being forbidden by
sec. 210.01, Stats.

June 12,1942.

A. W. Bayley, Executive Secretary,

Department of Public Welfare.

You state that each of the institutions under the jurisdic
tion of your department maintains a contingent fund which
includes cash as well as a checking account under sec.
20.175, subsec. (3), Stats., and also carries money from the
institution to the bank from time to time. The stewards of

some of these institutions have expressed concern over the
fact that no burglary or messenger insurance has been pro
vided covering them against loss of such money by theft and
have inquired whether or not such insurance, if taken from
a private concern, would be reimbursable by the state.

It seems clear that the state has an insurable interest

which would justify expending state moneys to insure these
funds against burglary and theft. See XX Op. Atty. Gen.
494 at 496 and the opinions there cited.
But such insurance must be taken from the state insur

ance fund, not from a private insurance company. Sec.
210.01, Stats., as amended by ch. 158, Laws 1937 provides
as follows:

"No officer or agent of this state, and no person or per
sons having charge of any public buildings or property of
the state, shall pay out any public moneys or funds on ac
count of any insurance against loss by fire, tornado, or any
other risk upon property, or loss or damage from any cause
to property, or shall in any manner contract for or incur
any indebtedness against the state on account of any such
insurance upon any of the public buildings, furniture, fix
tures or property of any kind whatever belonging to the
state except in the manner hereinafter provided."
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It is elementary that money is property. As this office has
previously pointed out, the expression "property of any kind
whatever belonging to the state" as used in the above stat
ute is a broad and all-inclusive term. V Op. Atty. Gen. 405.
Likewise the expression "loss or damage from any cause to
property," introduced into sec. 210.01 by the 1937 amend
ment is a broad and all-inclusive term and we are informed

that it has been construed by the insurance department as
authorizing the writing of comprehensive insurance on au
tomobiles owned by the state, which insurance, of course, in
cludes loss by theft.
You are therefore advised that theft insurance on cash

in the possession of the stewards of the institutions man
aged by your department may be obtained, but only from
the state insurance fund under ch. 210, Stats.
WAP

Corporations — Auto Dealers — Criminal Law — Wil
ful failure by automobile dealer to perform contract with
retail buyer is ground for revocation of dealer's license un
der sec. 218.01, subsec. (3), par. (a) 6, Stats., but does not
constitute criminal offense.

June 12,1942.
Howard H. Moss,

District Attorney,

Janesville, Wisconsin.

In your letter you submit the following facts for our con
sideration :

"In April of 1941 'A' placed an order with *B' for a 1941
series 60 special Cadillac. At that time *A' also traded to
'B' as a part payment a car that he then owned. About the
last of June, 1941, 'B' delivered the new series 60 special
Cadillac to 'A' and the total balance remaining unpaid was
then paid by 'A' to 'B'. On July 1, 1941, *A' found this se
ries 60 special Cadillac to be defective and shortly therafter
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it was returned to 'B' and he also realized it was defective.
Shortly after that 'A' and 'B' had a conversation about this
and a contract resulted wherein an order was signed that
'B' was to obtain a 1942 Cadillac series 60 special for *A'.
It further appears that there were to be no extra charges to
'A', other than partial payment of any federal taxes that
may incur on the transaction. While awaiting delivery of
this 1942 Cadillac 'B' loaned 'A' a 1940 LaSalle which he is
at the present time using."

You also state that "B" retains the full purchase price
paid to him for the first car. "A" believes that "B" never

ordered the 1942 Cadillac but "B" has shown you a letter
wherein he did order the car. You inquire whether there is
any criminal offense involved and state that in your opinion
the transaction has resulted in a civil right of action only.

If it is true that "B" ordered the 1942 Cadillac pursuant
to his agreement, then it is clear that no offense of any kind
has been committed. It seems highly probable that he did
order the car and that the reason for its nondelivery is the
federal automobile rationing program, although you do not
so state. Only by ordering the 1942 car could "B" avoid
losing the profit on the defective 1941 model, so it is reason
able to believe that he placed the order. However, the letter
which he showed you to that effect could have been fabri
cated, so that in the absence of confirmation from the manu
facturer or distributor it will be assumed for purposes of
this opinion that no such order was placed.

Sec. 218.01, Stats., provides for the licensing by the bank
ing commission of automobile manufacturers, distributors,
dealers, salesmen and finance companies. Subsec. (3) of
that section provides in part as follows:

"(a) A license may be denied, suspended or revoked on
the following grounds:

"6. Wilful failure to perform any written agreement
with any retail buyer."

Subsec. (8) provides as follows:

"Any person, firm or corporation violating any of the
provisions of this section shall be deemed guilty of misde-
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meaner and upon conviction thereof shall be punished as
follows:"

Penalties for violations of subsecs. (2) and (7) only are
then provided.

It will be noted that subsec. (8) provides that a violation
of (my provision of sec. 218.01 is a misdemeanor, but the
specific penalties provided apply only to subsecs. (2) and
(7). Of course the penalty for violating any provision of
sec. 218.01 other than subsecs. (2) and (7) would be cov
ered by sec. 353.27 which provides as follows:

"Any person who shall be convicted of any offense the
punishment of which is not prescribed by any statute of this
state shall be punished only by imprisonment in the county
jail not more than one year or by fine not exceeding two
hundred and fifty dollars."

The question is, therefore, whether the doing of an act
which is ground for revocation of license under subsec. (3)
(a) of sec. 218.01 is made a misdemeanor by subsec. (8)
and therefore punishable under sec. 353.27. In view of the
doctrine of strict construction of penal statutes, it would
seem that the answer is in the negative. The legislature has
not fixed any specific penalty for the conduct mentioned in
subsec. (3) (a) but has merely provided that such conduct
shall be ground for denial, suspension or revocation of
licenses. The banking commission has always considered
that the acts denounced by subsec. (3) (a) are not made
criminal thereby (though some are crimes under other stat
utes) and this construction seems clearly correct.
You are therefore advised that even if "B" wilfully failed

to order a new car for "A" he is not guilty of any criminal
offense. If "A" still believes that "B" did so, he may com
plain to the banking commission (division of consumers
credit) rather than to the criminal courts.
WAP
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Courts — Public Officers — County Court Reporter —
Sec. 253.33, subsec. (4), Stats., applies to all county court
reporters appointment of whom must be justified by sec.
253.33 (exclusive of exception by subsec. (1) ).
Where appointment is so justified under sec. 253.33, re

porter is entitled to fees provided by sec. 253.33 (4) and
county board has no power to prescribe functioning of or
duties of such reporter, as those powers are vested in
county judge by sec. 253.33 (2).

Reporter's shorthand notes constitute property of court.

June 13,1942.

Honorable Robert V. Baker, County Judge.

Kenosha, Wisconsin.

In your letter of May 22 you state:

"I have been asked for an opinion on section 253.33 of
the Wisconsin statutes for 1941, and would appreciate your
interpretation thereof in the following particulars:

"Section 253.33 (4) reads: 'Transcript of Testimony.
Such reporter shall furnish to any party a transcript of the
testimony taken by him in any matter or proceeding men
tioned in this section upon being paid therefor at the rate
of five cents per folio.'
"First: Does this section apply to reporters who are reg

ularly employed as county court reporters, or only those
who are called in by the judge for particular hearings?
"Second: In Kenosha county, where a full-time county

court reporter is paid a regular salary by the county board,
do the fees for copies of transcript of testimony belong to
the reporter, or can the board require such fees to be turned
over to the county treasurer?
"Third: Do the shorthand notes of the reporter belong

to the county or to the reporter?
"Fourth: If such transcript fees do belong to the re

porter, is it in his regular line of duty to write up such
testimony during working hours, or can the board require
that such transcripts be written up outside of office hours ?"

It is difficult for us to give categorical answers as we do
not understand your Kenosha county court reporter setup.
As quite often happens when one gets digging around in
questions such as these, other questions occur which need to
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be answered before much by way of a determination can be
made with respect to the questions submitted. As you no
doubt know, we do not give opinions to county officers other
than the district attorney. Ordinarily our volume of work is
such as to make it necessary for us to adhere rigidly to this
rule. In this instance, however, as we are in a position to
do so, we have decided that we ought to respond to your re
quest. We accordingly set forth such conclusions or views
as occur to us.

All of your questions seem to imply a full-time county
court reporter, the office with respect to which was set up
by the county board, which board in turn prescribes the
duties of the reporter. Sec. 253.33 (1) provides as follows:

"This section does not apply to any county court provided
with a phonographic reporter under any law existing on
May 4, 1903."

So far as we have been able to determine, sec. 253.33 is
the only statute governing the appointment, duties and com
pensation of county court reporters unless the reporter's
position and appointment can be grounded upon an ap
pointment under some other law justifying same and which
existed on May 4, 1903. We have searched the various spe
cial acts of the legislature and have been able to find only
one act, namely ch. 64, Laws 1891, dealing with the county
court of Kenosha county. That act is not material in rela
tion to the questions which you submit. It would seem,
therefore, that your county court reporter setup must be
grounded upon sec. 253.33 or upon some general power of
the county board whereby it can be inferred that the board
has power to appoint a full-time county court reporter, fix
the salary and prescribe the duties. We know of no such
general statute which would justify the conclusion that the
county board possesses any such power. If there is any such
statute we would like to have it directed to our attention.

Our present thought upon the subject is that the county
court reporter setup must be grounded upon sec. 253.33 or
upon some law which authorized the setup and which ex
isted on May 4, 1903. If the setup is predicated upon some
law which existed on May 4, 1903, by the express language
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of sec. 253.33 (1) the provisions of sec. 253.33 would not
be applicable to such county court reporter setup. In such
situation it would seem that one would have to go to the
law which justified the setup to solve reporter compensation
questions in relation to that setup.
We do not mean to imply by the foregoing that it is im

possible to have a full-time reporter under sec. 253.33,
Stats. A county judge in some of the more populous coun
ties may be convinced of the need of a full-time county court
reporter. When that occurs the county judge would appear

to be authorized to employ a reporter all working days in a
calendar month and month after month. Certifications pro
vided by sec. 253.33 (3) would be made to the county board
upon such basis. We presume that where such has occurred
the reporter is known as a full-time reporter. The county
board would be obliged to pay the reporter pursuant to the
provisions of sec. 253.33 (3). The maximum salary which
the county board could pay on the basis of such certifica
tions would appear to be $260 for thirty-day months and
$270 for thirty-one-day months. If your county court re
porter's so-called salary exceeds this maximum we do not
know how to justify the setup unless it can be brought
within the exception provided by sec. 253.33 (1).

In answer to your first question, it is our view that sec.
253.33 (4) applies to all county court reporters, the ap
pointment of whom must be justified by sec. 253.33 (ex
clusive of the exception by subsec. (1) ).

In answer to your second question, where the appoint
ment is so justified under sec. 253.33, the reporter is en
titled to the fees provided by sec. 253.33 (4). We have pre
viously so ruled. XXIII Op. Atty. Gen. 111.

In answer to your third question, we have not been able
to find any authority, but upon principle it would seem that
as the reporter is a mere arm of the court his shorthand
notes would constitute property of the court as distinct
from personal property the ownership of which is in the
reporter.



222 OPINIONS OP THE Attorney General

In answer to your fourth question, we are of the view
that if the county court reporter setup is grounded upon sec.
253.33, the county board has no power to prescribe the func
tioning of or the duties of the court reporter. Those powers
belong to the county judge by the express language of sec.
253.33 (2). We may add that we are of the impression that
circuit court reporters customarily write their transcripts
during what might be termed "office hours" and at times
when the circuit judges do not have immediate need for
their services in the court room.

For other opinions of this office which you may find of
some help on the general subject, see Op. Atty. Gen. for
1912, pp. 237 and 888.
NSB

Courts — Public Officers — Circuit Court Reporter —
Power and duty of counties to furnish all or part of sup
plies and equipment of circuit court used by circuit court
reporter can be grounded upon inherent power of circuit
court to require counties to furnish court with all supplies
deemed by said court reasonably necessary for its function
ing as court.

XVI Op. Atty. Gen. 818 overruled in so far as it conflicts
with foregoing.

June 13,1942.
Donald W. Gleason,

District Attorney,

Green Bay, Wisconsin.

You have requested us for an opinion as to whether the
county has either (1) the duty or (2) the power to provide
the official circuit court reporter with supplies which would
include shorthand notebooks, pencils, paper supplies for
making transcripts, (this would include original and copies
of bills of exceptions) carbon paper, typewriter, etc.
You have concluded that said questions must be answered

in the negative. Your conclusion is, in the main, grounded
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upon the argument which is set forth in the second para
graph of our letter which we addressed to all circuit court
reporters, attached to this opinion and identified as Ex
hibit A.

For reasons which appear in the letter referred to, we
concluded to circularize the various circuit court reporters
for a determination of certain factual questions which we
deemed material if not essential to a proper solution of the
problem. The circuit court reporters have generously re
sponded to the request. From the responses, it appears clear
that the practice has existed unchallenged in most, if not
all, of the counties throughout the state of furnishing the
official circuit court reporter with all or a part of the sup
plies in question and that this practice is so long established
that "the memory of man runneth not to the contrary."
As might be expected, there is no uniform practice as to

the extent to which the various supplies are furnished by
the various counties throughout the state. In some instances
there is no unifoim practice as to such extent in the various
counties in the same circuit. In general, it may be said that
there is an almost universal, state-wide practice of all coun
ties furnishing the official reporter with pencils, pen and
ink, reporter's notebooks, blotters and all paper supplies
needed in transcribing the judge's instructions to juries, the
court's findings, conclusions and decisions and all like work
of the reporter with respect to which he receives no folio
remuneration from litigants. Typewriters and accessories
are almost without exception furnished by the county in the
county seat of the judge's residence and where the bulk of
the work throughout the circuit is usually performed both
by the circuit judge and his reporter. In a great many in
stances a typewriter is furnished the court reporter in every
county in the circuit. Where not furnished, the clerk of
courts makes one available for the use of the court reporter
when needed.

It is also fair to state that there is no general practice of
furnishing the court reporter with paper supplies for the
transcribing of originals and copies for getting out bills of
exceptions,—^work for which the reporter receives folio
compensation from litigants. There are, however, quite a
number of counties which furnish such supplies.
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It further appears from these responses that in those rare
instances where counties have demonstrated a penurious re
calcitrance in respect to furnishing the court reporter with
supplies, deemed by the circuit judge reasonably necessary
to enable the court to perform its function, the circuit
courts or judges have ordered the counties to furnish such
needed equipment. This latter procedure has without ex
ception put an end to the matter in such counties.
So much for the existing and long uninterrupted practice.

What of the justification for it? If authority cannot else
where be found for same (we have difficulty putting our
finger upon any section or sections of the statutes which
authorize the practice) we are convinced that the power
and duty of the county to furnish all or a part of such sup
plies can be grounded upon the inherent power of the circuit
court or judge to require counties to furnish the court with
all supplies reasonably necessary for its functioning as a
court. The circuit court necessarily has a wide discretion in
this regard. But when the circuit court decides that a par
ticular county is not meeting its duty with respect to these
matters and is thus handicapping the court in its function
ing as a court, we are of the view that said court has full
power to require counties to furnish the court or its report
er with all supplies deemed reasonably necessary to the effi
cient functioning of the court as such.

While you did not cite us to it, we invite your attention
to an opinion in XVI Op. Atty. Gen. 818, in which it was
held that a county is not required to furnish supplies to a
circuit court reporter nor to furnish him with a typewriter
for use in his office. That opinion gives no consideration to
the inherent power of the circuit court in relation to such
matters. In so far as it conflicts with the conclusion herein

reached, we are of the opinion that it is unsound in analysis
and must be and is overruled. We are always reluctant to
overrule a prior opinion of this office of long standing and
hence entitled to the weight of subsequent legislative ac
quiescence (see Union Free High School District of Mont-
fort V. Union Free High School District of Cobb, 216 Wis.
102) in those situations where the overruling opinion
amounts to a reinterpretation of previously construed stat
utes. We do so only where we are of the view that the prior
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opinion is so obviously wrong as to necessitate reversal. The
conclusion herein reached is not grounded upon any rein-
terpretation and overruling of a previous statutory con
struction. It is grounded upon the inherent power of the
circuit court. The prior opinion, therefore, does not stand
as a controlling obstacle to the conclusion herein reached.
NSB

Exhibit A

April 8, 1942.

Dear Sir:

We have under consideration a request for an opinion as
to whether the county has either (1) the duty or (2) the
power to provide the official circuit court reporter with sup
plies which would include shorthand notebooks, pencils, pa
per supplies for making transcripts, (this would include

original and copies of bills of exceptions) carbon paper,
t3q)ewriter, etc.
The argument against the county's having either such

power or duty is grounded upon sec. 59.07 (7), Stats. You
will note that the circuit court reporter is not mentioned in
the cited section. It is, therefore, urged upon the authority
of Towsley v. Ozaukee County, 60 Wis. 251, that there can
be no duty to furnish such supplies; that counties have only
such powers as are specifically granted; that there is no
other specific grant of this power and that it therefore fol
lows that the county has no power to furnish all or any part
of the supplies of the nature herein set forth.

It is amazing that questions such as this can arise after
all these years of statehood,—^but it has arisen and we shall
have to undertake to resolve it. The question impresses us
as one where perhaps "a page of history is worth a volume
of logic". Administrative interpretation of the challenged
power in the various counties throughout the state is un
doubtedly of the utmost significance, particularly if that in-
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terpretation dates back to existing practices so long estab
lished that the "memory of man runneth not to the con
trary."

It is our thought that the practice has existed un
challenged in most, if not all, of the counties throughout
the state of furnishing the official circuit court reporter
with all or a part of the supplies in question and that this
practice has existed literally since the inception of state
hood.

In reaching a conclusion with respect to the question, we
do not wish to give undue weight to a supposed "long con
tinued existing practice or administrative interpretation"
throughout the various counties of the state if no such long
continued practice or administrative interpretation has ex
isted. To that end we are writing the various circuit court
reporters throughout the state to determine whether the
various counties in their circuit do furnish them with all or

any part of the supplies in question and for such knowl
edge as they may possess as to how long such practice has
existed in these counties.

If the administrative practice is as we suspect it to be, it
is our thought that this practice should not be upset unless
we can say that it is clearly wrong and that there is no legal
authority for such practice. We do have some difficulty
putting our finger upon any specific statutory provision
which authorizes such purchases. However, sqc. 20.66 does
not seem to contemplate that the court reporter is to fur
nish these supplies out of his own salary or fees. The re
porter seems to be entitled to "expenses" and tho^e ex
penses, except in one instance, are not limited to traveling
expenses.

There is an obvious limitation upon how far the argu
ment grounded upon sec. 59.07 (7) is valid in setting the
boundaries of county power. It will be noted that there is
no reference at all in the section with respect to furnishing
light, heat and equipment for the courtroom, yet we pre
sume no one would deny that the county not only has power
to furnish such services and equipment but is under a duty
to furnish same. We find no specific reference in the stat
utes with respect to either the county's duty or power to
furnish a library in conjunction with the functioning of the
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court,—^yet this is a power which has been traditionally ex
ercised by counties since time immemorial.
There is much inherent power in the circuit judge to re

quire counties to furnish an adequate courtroom with all
necessary facilities, such as jury room, proper seating ca
pacity, acoustical qualities, etc. Indeed, a constitutional
court of general jurisdiction has inherent power to protect
itself against any action by the county that would unrea
sonably curtail its powers or materially impair its etfficiency.
In re Court Room, et al., 148 Wis. 109, 121. See In Re Jani
tor of Supreme Court, 35 Wis. 410. It would seem entirely
logical that the circuit judge possesses inherent power to re
quire the county to furnish the court with all supplies rea
sonably necessary for its functioning as a court. Perhaps
the practice, which we suspect exists in the various coun
ties, is grounded upon such inherent authority in the cir
cuit judge and the corresponding duty of the county to com
ply with such reasonable request of the circuit judge.
It is possible that your circuit judge can shed some light

upon these latter observations. If you care to take the mat
ter up with him we shall appreciate such observations as
the judge cares to make. We shall appreciate your advising
us as soon as convenient as to the existing practice in the
various counties in your circuit with respect to the furnish
ing of all or any part of the supplies in question and such
information as you can give us with respect to how long
that practice has existed.

Very truly yours,
JOHN E. MARTIN

Attorney General
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Taxation — Forest Crop Lands — Acreage canceled from
entry of forest crop lands in March should not be included
in following apportionment and payment made to towns
under sec. 77.05, Stats.

Cancellation of forest crop land entries completed prior
to April 20th in any year shall exclude such acreage from
next payment of state contributions under sec. 77.05.

June 17,1942.

Conservation Department.

You state that the conservation commission canceled the
entry of certain forest crop lands in March, 1942, under the
provisions of sec. 77.10, Stats., and you inquire:

"(1) Shall the acreage canceled from entry in March,
1942, be included in the apportionment and payment to
towns now to be made under 77.05 ?
"(2) What is the final date in any tax year when cancel

lation of county forest crop lands shall exclude such acreage
from the next payment of state contribution under 77.05?"

Sec. 77.05, Stats., directs the commission to pay each
town treasurer 10?^ per acre on each description of land
certified by the county treasurer as prescribed in said sec
tion. The lands to be certified by the county treasurer in
clude "the legal descriptions in each town on which the
owner has paid the acreage share pursuant to subsection
(2) of section 77.04, and also on acreage share previously
returned delinquent and subsequently paid, except on kinds
mi which an order of cancellation has been issued by the
conservation commission pursuant to subsection (1) of sec
tion 77.10,"

If the clause "except on lands on which an order of can
cellation has been issued" be construed as referring to all
lands required to be certified by the county treasurer, it fol
lows that lands for which entries have been previously can
celed are not to be included either in the certification or in

the apportionment and payment.
There is a general rule of construction to the effect that a

modifying clause is construed as being confined to the last
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antecedent. If such rule were applied to sec. 77.05 (1), it
would restrict the effect of the quoted exception to "acreage
shares previously returned delinquent and subsequently
paid." The rule of construction, however, has no applica
tion where the context and punctuation indicate that the
legislature intended a different result. It was stated in
Service Investment Co. v. Dorst, 232 Wis. 574, 577, that the
use of a comma between the last antecedent and the modi

fying clause tends to indicate that the modifying clause
should refer to "all the preceding clauses and not only the
last antecedent one." The punctuation used in sec. 77.05
(1) falls within the rule of the cited case.
The context of the law as a whole also indicates that the

legislature intended the exception to apply to all lands to be
certified by the county treasurer for payment of the state's
contribution. No reason is apparent why the legislature
might have desired to authorize payment of the state con
tribution for forest crop lands on which the owner had paid
the tax before the delinquent date but to withhold similar
contribution where the tax had been paid by the owner after
the delinquent date. The fundamental requirement is
merely that the owner shall have paid the acreage tax prior
to the certification. See XX Op. Atty. Gen. 41.

Furthermore, sec. 77.10 provides that when the entry on
the forest crop lands is canceled "none of the provisions of
this chapter shall thereafter apply to them except section
77.07 so far as it may be needed to collect any previously
levied severance or supplemental severance tax." This pro
vision read in connection with the exception contained in
sec. 77.05 (1) expressly prohibits payments out of the state
treasury for lands on which the forest crop classification
has been canceled under sec. 77.10.

If the cancellation occurs more than five years after the
date of entry of such lands the owner must pay "all real
estate tax that would ordinarily have been charged against
such lands had they not been subject to the provisions of
this chapter" with interest, and the conservation commission
is required to deduct from such taxes "all moneys paid by
the state on account of such lands under the provisions of
subsection (2) of section 20.07" with interest. See sec.
77.10 (2). The requirement that the conservation commis-
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sion deduct such moneys indicates that the state is to oe
fully reimbursed for contributions made to towns. Thus,
where cancellation is ordered by the commission more than
five years after the date of entry, it would be contrary to
the spirit of the statutes that any payment be made to
towns for which the state could not be reimbursed out of

the real estate tax paid by the owner. In such cases there
would be no purpose to be served in performing a double
transaction by making a payment to the town treasurer and
then proceeding to recoup the same out of taxes paid by the
owner.

BL

Public Officers — Assistant District Attorney — Justice
of Peace — Offices of assistant district attorney and justice
of peace are incompatible.

June 24,1942.
Connor Hansen,

District Attorney,

Eau Claire, Wisconsin.

You have inquired whether the offices of assistant district
attorney and justice of the peace are compatible.
You state that in your county the main duty of the assist

ant district attorney is to substitute for the district attor
ney when the latter is absent, although the assistant as
sumes some of the regular duties of the district attorney at
other times. The position of assistant district attorney is
authorized in sec. 59.45 of the statutes and the duties are

therein described as follows:

assistant district attorneys so appointed
shall have full authority to perform all the duties of the
district attorney, except the signing of indictments and in
formations. * *
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Sec. 59.49, which forbids a district attorney to hold any
judicial office, does not in terms apply to an assistant dis
trict attorney. In addition to the restrictions imposed by
sec. 59.49, the district attorney is also subject to the com
mon law rule of public policy which prevents the simultane
ous incumbency of incompatible offices. The rule is illus
trated in Martin v. Smith, 239 Wis. 314, State v. Jones, 130
Wis. 572 and The State ex rel. Knox v. Hadley, 7 Wis. 700.
In State ex rel. Stark v. Hines, 194 Wis. 34, the offices of
municipal judge and city attorney were held incompatible.
Such offices are analogous to those of justice of the peace
and district attorney.
You state that in your county the jurisdiction of justices

of the peace over criminal cases has been transferred to an
other court. The district attorney, however, is required by
sec. 59.47 (1) to prosecute or defend civil actions in which
the state or county is interested or a party. Such duty is
accordingly one which an assistant district attorney is au
thorized to perform by the portion of sec. 59.45 above
quoted. The duty of a justice of the peace to decide impar
tially a civil action in which the county is interested is in
consistent with the duty of an assistant district attorney to
represent the interests of the county in such a case. As is
stated in State v. Jones, 130 Wis. 572, 575:

"* * * It was not an essential element of incompati
bility at common law that the clash of duty should exist in
all or in the greater part of the official functions. * * *"

The fact that there are other justices of the peace who
might try cases involving the county would not warrant an
exception to the rule against the holding of incompatible
offices. Where the terms of the statute give the county a
certain number of judicial officers for the trial of civil
causes, this number cannot be reduced by one officer's rend
ering himself ineligible through the holding of an incom
patible office. Such was the ruling in State ex rel. Knox v.
Hadley, 7 Wis. 700.

Duties which are incompatible with those of a justice of
the peace when performed by a district attorney would be
equally incompatible if performed by a substitute in his
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absence. If the position of assistant district attorney is a
public office, the rules of the common law prevent the in
cumbent from holding an incompatible office. While it has
not been directly held by the courts of this state that the
position of assistant district attorney is an office, the posi
tion is one which is authorized by statute and its duties
fixed thereby. In the absence of a holding that the position
constitutes an employment rather than an office, we are
of the opinion that it would be inadvisable for the same
person to attempt to act both as justice of the peace and
assistant district attorney.

BL

Taxation — Motor Fuel Tax — Refunds — No refund is
authorized by statutes to foreign or domestic interstate op
erators of motor vehicles for motor fuel tax paid on excess
of gasoline purchased in this state over amount used in op
erating vehicle on public highways of this state. No provi
sion authorizes or provides for reciprocity with other states
in enforcement or application of motor fuel tax law.

June 24,1942.

John M. Smith,

State Treasurer.

You ask whether interstate operators of motor trucks or
busses who purchase gasoline in Wisconsin are entitled to
a refund of the tax paid on the amount thereof that is in
excess of the gasoline needed and used to cover the mileage
traveled in this state. The question, as we understand it,
arises in reference to interstate motor carriers, both domes
tic and foreign, and relates to the motor fuel purchased for
use in propelling their motor vehicles.
The motor fuel tax is imposed by sec. 78.02, subsec. (1),

Wis. Stats. 1941, on "all motor fuel sold, used or distributed
in this state." Under sec. 78.08, Wis. Stats. 1941, the oper
ator of every motor vehicle which comes into Wisconsin
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having in its tank more than 20 gallons of motor fuel that
was purchased outside of the state and is for use in operat
ing the vehicle must report to you in the same manner as a
wholesaler and pay the tax on so much of said fuel as is
used within this state. Such operator therefore must pay
the tax if the gasoline in the tank and brought into the state
exceeds 20 gallons, on the amount thereof that is used in
operating the vehicle on the highways of this state, regard
less of whether or not a motor fuel tax or other tax has been

paid thereon to some other state. Obviously such operator
pays the tax imposed by sec. 78.02 (1), Stats., on all pur
chases of gasoline for operating the vehicle that he makes
while in the state, because it is "motor fuel sold" in this
state.

The purchases in this state would be occasioned by the
capacity limitation of the vehicle's fuel tank or because in
tentionally only an insutficient supply was in the tank upon
entering the state so as to avoid payment of the Wisconsin
tax on a larger amount where a tax had already been paid
thereon in the state where purchased. But the gasoline pur
chased in Wisconsin might not all be used up in operating
in Wisconsin and the question is whether or not a refund
could be made to the operator for the tax on the excess of
the amount of gasoline purchased in Wisconsin over the
amount thereof used in operating the vehicle on the high
ways of this state.

Subsec. (1) of sec. 78.02, Stats., specifically grants an ex
emption from this tax to motor fuel (a) exported or sold for
export from this state, (b) sold to the United States gov
ernment or any of its agencies or sold to post exchanges or
concessionaires upon any federal military reservation in
this state, and (c) to class 2 motor fuel (which does not in
clude gasoline) when not sold for use or used to operate
motor vehicles on the public highways of this state. Sub-
sec. (2) then grants an exemption from the tax to motor
fuel for industrial purposes other than the operation of a
motor vehicle upon the highways of this state. Very
clearly, then, the gasoline purchased by an interstate motor
vehicle operator in this state is not exempt from the tax im
posed by sec. 78.02 because it does not come within any of
the specifically mentioned exemptions.
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Sec. 78.14, Wis. Stats. 1941, provides for refunding of
motor fuel taxes. Subsec. (1) thereof provides for refund
of the tax paid upon motor fuel -which is destroyed by fire,
lightning, storm, flood or accident if the tax has been paid.
Subsec. (2) provides for reimbursement and refund of the
amount of tax paid on motor fuel used for certain purposes
therein specified. They are the operating or propelling of
stationary gas engines, tractors for agricultural purposes,
motor boats and airplanes or use for cleaning or dyeing.
The subsection then says "or for any commercial use or
purpose other than operating a motor vehicle upon the pub
lic highways of this state." This last quoted language stand
ing by itself would be sufficient to authorize refund of the
tax on the excess of the gasoline purchased in the state by
an interstate motor vehicle operator over the amount
thereof used in operating the vehcle on the public highways
of this state. But, then comes the last sentence in the sub
section which specifically covers the situation and expressly
precludes such a refund, in the following language:

"Provided, however, that no refund shall be claimed by
or allowed to any person on account of any motor fuel car
ried from this state in the ordinary fuel tank of a motor
vehicle."

Of similar import is the proviso in sec. 78.30, Stats., in
reference to the exemption of motor fuel exported from
this state. The section provides as follows:

"Said motor fuel license tax shall not be imposed on mo
tor fuel when exported or sold for exportation from the
state of Wisconsin to any other state or nation. Provided,
however, that the motor fuel carried out of this state in the
ordinary fuel tank of a motor vehicle shall not be, or be
construed to be, motor fuel exported from this state within
the meaning of this section"

The foregoing express statutory provisions in our opinion
preclude a refund being made to the operator of an inter
state motor vehicle for the tax paid on the excess of the
gasoline purchased in this state over the amount thereof
used to operate the vehicle on the public highways of this
state. Such excess is, of course, carried out of this state in
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the fuel tank of the vehicle. By the proviso in sec. 78.80,
Stats., it cannot be treated as gasoline sold for export and
exempt from tax. By the express provision in sec. 78.14 (2)
it is precluded from being made the basis for a refund.
However, by proper attention to practicalities and regula
tion of the amount of gasoline in the tank when entering
or leaving the state, any payment of a duplicate tax to Wis
consin can be entirely eliminated, or reduced to relative in
significance.
You also ask if there can be adjustments with other states

in the application of our statutes and the statutes of those
states to the foregoing situation. Sec. 78.29 is the only pro
vision in our statutes in reference to reciprocity with other
states in reference to motor fuel taxes. This statute relates

only to the interchange of information and nothing more.
In the absence of some specific authority in the statute for

reciprocity between the states in reference to the enforce
ment or application of tax statutes no such authority is
vested in your department as the administrative officials
who enforce the motor fuel tax laws of this state.

HHP
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Bridges and Highways — Contracts — State highway
commission has authority, under sec. 84.06, subsec. (2),
par. (a). Stats., to enter into contracts with counties for
performance of highway construction or reconstruction
which provide for counties being compensated at maximum
unit price rate of compensation — overall maximum com
pensation for job.
County highway committees have power to enter into

such contracts on behalf of county.
County is not entitled to extra compensation merely be

cause contract proves to be improvident one.
Commission may not increase compensation rates pro

vided for in contract except pursant to terms of some provi
sion in contract authorizing some subsequent adjustment.

June 25,1942.

Wm. E. O'Brien, Chairman,

State Highway Commission.

In your letter you state:

"When it has been deemed feasible and advantageous to
have state highway construction performed by county
forces, contracts have been entered into with the counties
pursuant to section 84.06 (2) (a) of the statutes. Formerly
it was the practice to provide in such contracts that the
county be reimbursed its actual cost for labor, materials,
etc., plus an allowance for the use of county owned equip
ment on the basis of agreed rental rates. Beginning in
1940, at the request of Governor Heil, the larger contracts
entered into with counties for performing stete highway
construction were changed in form to provide that reim
bursement to the counties was limited not only to the actual
cost plus an allowance for the use of equipment but that
the reimbursement was also limited to predetermined and
agreed fixed unit prices for the quantities of work per
formed. Such contracts provide in effect that the county
will be reimbursed for labor and material and for the use of
equipment at the agreed rental rates except that the equip
ment rental so determined will be reduced as required so
that the total reimbursement to the county will not exceed
the amount computed from the quantity of work performed
at the predetermined fixed agreed unit prices. "The intent
in arriving at the agreed maximum unit prices to be al-
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lowed for the quantities of work performed was to allow a
unit price slightly below the average unit prices bid -by
contractors on current work and to reflect the fact that for
day labor work certain elements, such as profits, bonds,
bidding expenses, and other items, are not incident to the
work as they are on private contract work.
"One of the first contracts of that nature entered into

with a county was entered into with Forest county on state
project No. 7148, the Oneida county Line-Hiles road, on
state trunk highway No. 32. A copy of that contract is at
tached for your information. Before that contract was en
tered into, representatives of the county held conferences
in the executive office and also with the state highway com
mission, and when the contract was prepared and presented
for the signatures of the county officials its terms were
again explained to those officials so that there would be no
question as to the intent of the contract. The contract was
carried to completion and the county was reimbursed in ac
cordance with the terms of the contract.

"Representatives of Forest county recently called on the
state highway commission to determine whether the county
could receive an adjustment and additional compensation
for their work in connection with that contract due to the
fact that the cost to the county of such work was such that
the county received only a very small allowance for the use
of its equipment. The maximum for which the county could
be reimbursed on the basis of the agreed fixed unit prices
for the quantities of work performed was $25,053.18. The
actual cost to the county for labor and materials and the
machinery allowance at the agreed rental rates, as reported
by the county, and the adjustment in the machinery allow
ance necessary to reduce the total to the maximum allow
able reimbursement of $25,053.18, are as follows:

Machinery
Allowance

Labor and at Agreed

Total per county reports $23,492.96 $19,073.44 $42,566.40
Reduction of machinery
allowance to equal maxi
mum reimbursement — 17,513.22 17,513.22

Final settlement $23,492.96 $ 1,560.22 $25,053.18

"The foregoing example is presented for the purpose of
illustrating the provisions of the form of contract which we
have endeavored to describe. As all contracts of this nature
entered into with any county are practically uniform in
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their provisions, and as we are receiving requests from
counties for adjustments and for additional compensation
not contemplated in the terms of such contracte, we believe
it advisable, for our guidance, to have a definite understand
ing as to the legality of such contracts and whether their
terms may be subject to abrogation or alteration after the
work has been performed. We therefore request your opin
ion in answer to the following questions with reference to
these contracts.
"1. Does the state highway commission have authority,

under the statutes, to enter into such contracts with
counties?
"2. Do county highway committees and commissioners

have authority under the statutes to enter into such con
tracts with the state highway commission?
"3. Are the terms of such contracts enforceable to the

extent that the county might receive no allowance what
ever for the use of its equipment or even to the extent that
the county might not be reimbursed in full for its expendi
ture for labor and materials?
"4. After the contract has been entered into, does the

state highway commission have authority to make any addi
tional allowance to a county for the work included therein
in addition to the allowance provided for in such contract?"

In answer to question 1, we are of the view that the state
highway commission has authority, under the statutes, to
enter into such contracts with counties. Sec. 84.06, subsec.
(2), par. (a) of the statutes provides:

"If the commission shall find that it would be more feasi
ble and advantageous for highway purposes to have any
such improvement performed by the county in which the
proposed highway improvement is located and without bids,
the commission may, by arrangement with the county high
way committee of such county, negotiate for and, if possi
ble, obtain a contract satisfactory to the commission to
have the work done by the county forces and equipment and
in such contract may authorize the county to provide for the
purchase, delivery and storing of materials and the neces
sary rental of small tolls and equipment. In such instance
the contract shall be entered into between such county and
the state and shall not be based on bids. Such contract may
be entered into on behalf of the county by the county high
way committee and on behalf of the state by the commis
sion. Every such contract is excepted from all provisions
of chapter 15 and section 289.16, but no such contract in
which the total indebtedness to be incurred thereby as
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therein estimated exceeds five thousand dollars shall be
valid or effectual for any purpose until it shall have in
dorsed thereon in writing the approval of the governor."

This subsection contains no limiting language which
would prohibit the commission from entering into such a
contract with a county. It provides for the commission's
negotiating with and obtaining if possible "a contract satis
factory to the commission". If the type of contract in ques
tion was the one desired by the commission we find nothing
in the statutes to prohibit the use of same. It is true that
bids are not required or permitted when the commission
contracts with the county, pursuant to the authority con
ferred by said subsection. That fact, however, cannot be
construed as any implied limitation of the power of the com
mission to contract to have the work done at a maximum

contract price for the performance of same.

In answer to question 2, the power to enter into such con
tracts on behalf of the county is lodged by said subsection in
the county highway committee—not in the county highway
commissioner. The county highway committee's power to
enter into such a contract may or may not be subject to the
control of the county board. The statute does not make fa
vorable county board action a condition precedent to enter
ing into such a contract. It is possible that county boards
may prohibit their county highway committees from enter
ing into such contracts either with or without the consent
of the board. But in the absence of some such prohibitive
resolution of the county board, it is our opinion that county
highway committees have power to enter into such contracts
under said subsection.

In answer to question 3, we are of the opinion that the
contract compensation must control even though the con
tract proves to be an improvident contract from the stand
point of the county. There is nothing in the statutes and no
principle of general law which would entitle a county to re
coup losses occasioned by entering into a contract such as
the one in question merely because the contract proved to
be an improvident one.
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In answer to question 4, it is our opinion that the state
highway conunission is without authority to make any ad
ditional allowance to the allowances provided for in the con
tract itself. Any increase in compensation, after the con
tract is entered into, must be an increase based upon in
creases permissible by the terms of the contract itself or
other documents referred to in the contract and which are a

part of it. See State ex rel. Lathers v. Smith, 238 Wis. 291
(1941).
NSB
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Bridges and Highways — Gravel Pits — Sec. 83.07, sub-
sec. (2), Stats., does not authorize county highway com
mittee to condemn additional lands for county-owned gravel
pit for purpose of operating pit commercially as well as for
its own use. County's liability to adjoining property own
ers for damage by dust and cave-ins is that of one proprie
tor to another, and governmental immunity for negligence
does not attach where pit is operated both for use of county
and for sale of gravel to others.

July 2,1942.

Charles P. Curran,

District Attorney,

Mauston, Wisconsin.

You state that Juneau county owns a gravel pit in the vil
lage of Necedah and has operated the same for a number of
years for the purpose of obtaining gravel for county high
ways and for the sale of gravel to the state and towns for
highway purposes. Also at times the county has permitted
a private contractor to operate the pit under an agreement
whereby the county is paid at a certain rate per cubic yard
for gravel so removed.
The county now wishes to acquire adjoining property to

add to this gravel pit and you inquire first whether the
county may obtain the same in condemnation proceedings
under sec. 83.07, subsec (2), Stats.

Sec. 83.07 (2) reads:

"In case the county highway committee or town board
shall deem it desirable to acquire any lands or the right to
take stone, gravel or clay or other material, from private
lands for use of the public in the execution of the commit
tee's or board's duty, or to acquire the right of access to or
from any lands, or the right of drainage across any lands,
said committee or board may purchase such lands or right
and take title thereto in the name of the county or town, as
the case may be, and the cost thereof shall be paid out of
the public funds provided for the improvement of high
ways."

Procedure to be followed in exercising the power con
ferred by sec. 83.07 (2) in those instances where the county
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highway committee is unable to acquire the needed land or
right to take gravel by contract with the owner, is set forth
in other subsections of sec. 83.07 and calls for no discussion

here.

It is to be noted in sec. 83.07 (2) that the authority of
the committee to acquire land or the right to take stone,
gravel, or clay or other material from private lands "for use
of the public" is limited to those situations which involve the
execution of the committee's duty.

If it is proposed to operate the additional property and
to exercise the right to remove gravel therefrom so as to ob
tain gravel for county highways, it is clear that the matter
would fall within the execution of the committee's duty,
and condemnation would be proper under the provisions of
sec. 83.07 (2). If, however, it is proposed to operate the
property so acquired as a commercial pit was some use of
the gravel by the county, it would appear equally that the
undertaking would not fall within the execution of the com
mittee's duty, and sec. 83.07 (2) would, therefore, be inap
plicable.
Moreover, you call attention to the fact that a portion of

the adjoining property here sought to be acquired consists
of a village street. The general rule seems to be, particu
larly as to municipalities, that property already devoted to
a public use cannot be taken for another public use which
will totally destroy or materially impair or interfere with
the former use, unless the intention of the legislature that
it should be so taken has been manifested in express terms
or by necessary implication. 29 C. J. S. 861-862.

Certainly there is no language in sec. 83.07 (2) which in
timates that the county highway committee has the power
to acquire for gravel pit purposes lands which are already
devoted to a public use such as a village street.
You also inquire as to the liability of the county to ad

joining property owners for dust damage and for damages
caused by pit caving in.

It is well established that a county, while acting in a gov
ernmental function, is not liable for the negligence of its
agents, oflScers or servants. Crowley v. Clark County, 219
Wis. 76. The rule is otherwise where the county is acting
in a proprietary capacity. Young v. Juneau County, 192
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Wis. 646. This case is of particular interest here, since we
believe it concerns the very gravel pit under discussion. At
any rate it appeared in the complaint that Juneau county
was the owner of a gravel pit in the village of Necedah,
and was engaged in removing gravel for its use and for sale
by means of a steam shovel. Because of known defects in
the engine, sparks escaped therefrom and set fire to the
property of the plaintiff. Juneau county demurred to the
complaint, partly on the ground that the county was not
liable for the negligence of its agents and employees en
gaged in the discharge of a governmental function. The de
murrer, however, was overruled, and the court held that
notwithstanding the governmental character of the county,
its relation to the adjoining owner, under the circum
stances, was that of one proprietor to another, and not that
of governor and governed. See also Necedah Mfg. Corp. v.
Juneau County, 206 Wis. 316, Blake v. Madison, 237 Wis.
498, and article in 1941 Wisconsin Law Review 540, en
titled, "Municipal Liability for Tort in Wisconsin—^A
Survey."
We therefore concur in your conclusion that the liability

of the county to the adjoining proprietor under the circum
stances here is the same as that of any private concern or
individual, and is ruled by the general law of negligence.
WHR
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Corporations — Public Utilities — Term "public utility"
as used in sec. 196.80, subsec. (1), par. (d), Stats., com
prehends company owning and operating street railway or
interurban railway and sale by such company of its track
less trolley system requires consent and approval of public
service commission.

July 6,1942.

R. W. Peterson, Chairman,

Public Service Commission.

Attention Edward T. Kaveny, Secretary.

In your letter you state:

"There has been filed with this commission a contract en
tered into between Wisconsin Gas & Electric Company and
Henry P. Bruner, providing for the sale by the company to
him of the property constituting the Kenosha trackless
trolley system. This contract does not state that it is made
subject to this commission's consent or approval; nor has
any formal application for such consent or approval been
made to the commission. However, the filing of the contract
was apparently made to elicit an opinion or determination
by the commission as to whether such consent or approval
is required by law.
"Accompanying the contract is an opinion of the com

pany's counsel in which it is said:
" 'No public official authority is required by Wisconsin

Gas & Electric Company. It is to be noted that section
196.80 (1) (d) calls for commission consent to the sale or
acquisition of any public utility plant or property of such
size as to constitute an operating unit or system. This re
striction applicable to public utility property has never been
extended to street railway property.'
"This commission is in doubt as to the correctness of the

opinion of the company's counsel as above stated. It is
therefore requesting your opinion as to whether under the
provisions of section 196.80, statutes, the contract above re
ferred to is valid without its consent and approval."

Your letter was accompanied by a memorandum on the
construction of sec. 196.80, subsec. (1), par. (d). The mem
orandum was very helpful to us in our study of the ques
tion. We accordingly incorporate the memorandum in this
opinion for the benefit of those who will have occasion to
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appraise the soundness of the conclusion herein reached.
The memorandum follows:

"Memorandum on Construction of Section 196.80 (1) (d)

"Section 196.80 was formerly section 196.535, statutes,
and was originally enacted as chapter 366, Laws 1925. Its
provisions may be ascertained from the 1927 statutes. In
effect the act provided a new and simplified procedure for
the merger or consolidation of two or more public utility
corporations, one of which might be the owner of all of the
capital stock of the others. The bill which became said
chapter 366 was amended after its introduction to make the
procedure thereby afforded specifically applicable to any
public utility even though it might be the owner of a street
or interurban railway. So that, as finally enacted, the bill
applied to 'Any public utility or any public utility owning
or operating a street railway or interurban railway.' (See
section 196.535 (1) (a) and (b) Wisconsin statutes 1927.)
"By the enactment of chapter 219, Laws 1929, subsection

(b) of section 196.535 became subsection (c) of the same
section which had been renumbered by the revisor of stat
utes so as to be section 196.80. Said chapter 219 also
enacted subsections (b) and (d) of section 196.80, both of
which pertain to the acquisition of property and not to the
merger of corporate entities.
"An investigation of the legislative history of the Bill

18,A. (which became said chapter 219, Laws 1929), makes
it fairly certain that the sponsor of the bill (Assemblyman
Barber) was interested only in putting some sort of check
on the indiscriminate acquisition of the property and plant
of one utility by another—particularly in the case of tele
phone utilities. It seems probable, also, that in drafting
Bill 18,A., for Mr. Barber the legislative reference library
may have more or less slavishly adopted the language of
existing subsections of said section 196.80, and so made the
check or limitation provided by the bill applicable not only
to public utilities generally but specifically to public utilities
which might own or operate street or interurban railways.
"Whatever may be the proper effect of this legislative

history, the fact remains that the words 'or any public util
ity owning or operating a street railway or interurban
railway' in subsection (d) of said section 196.80 appear to
have neither purpose nor effective meaning unless the sub
section was intended to apply to the sale, acquisition or
lease of such railway property. Obviously, if a legislative
check or limitation is applicable to 'any public utility' it ap-
pli^ without additional verbiage for that purpose to a pub
lic'utility which happens to own a street or interurban rail-
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way, even if it be true that a legislative privilege or pre
scribed procedure which applies to 'any public utility' does
not apply to a public utility which owns or operates any
such railway.
"By section 195.02, statutes, street and interurban rail

ways are included within the definition of the term 'rail
road' rather than within the term 'public utility.' And by
section 193.01 trackless trolley systems are railroads.
"The term 'public utility' otherwise than under a statu

tory definition, is doubtless broad enough to include street
or interurban railways. As defined in section 196.01 the
term as used in chapter 196, statutes, clearly does not in
clude such railways 'unless the context requires otherwise.'
"May it not be forcefully contended that the context of

section 196.80 (1) (d) clearly implies that the term 'public
utility' as used in that subsection includes a street or inter
urban railway? If not, how is it possible to give any mean
ing or effect to the words, 'or any public utility owning a
street railway or interurban railway' in said subsection
(1) (d)?"

Sec. 196.01 (1) and (6) in so far as material provides:

"(1) As used in chapters 196 and 197, unless the con
text requires otherwise, 'public utility' means and embraces
every corporation, company, individual, association, their
lessees, trustees or receivers appointed by any court, and
every town, village or city that may own, operate, manage
or control any toll bridge or any plant or equipment or any
part of a plant or equipment, within the state, for the con
veyance of telephone messages or for the production, trans
mission, delivery or furnishing of heat, light, water or pow
er either directly or indirectly to or for the public. No co
operative association organized under chapter 185 for the
purpose of producing or furnishing heat, light, power or
water to its members only shall be deemed a public utility
under this definition. (Emphasis ours.)

"(6) 'Railroad' has the meaning attributed to it by sec
tion 195.02."

It seems clear to us that sec. 196.01 is deliberately so
phrased and worded as to eliminate from consideration of
the question of whether a company is a public utility as de
fined by said section, any question of whether the public
utility aspects of a company's total business activities con
stitute a preponderance of the company's total business ac-
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tivities. To illustrate: Company A conducts a public utility
as defined by said section. This activity is a major part ot
the company's total business activities. The company would
be a public utility as defined by the section. Company B
conducts a public utility. This activity is a minor portion
of the company's total business activities and does not con
stitute a preponderance of the total business activities of
the company. Company B is nevertheless a public utility
under the act.

Sec. 196.80 (1) (d) provides:

"Any public utility or any public utility owning or oper
ating a street railway or interurban railway may sell, ac
quire, lease or rent any public utility plant or property con
stituting an operating unit or system." (Emphasis ours.)

What is the significance of the italicized language of said
subsection "or any public utility owning or operating a
street railway or interurban railway"? We must presume
that the legislature intended to accomplish something by
the use of such language. A public utility, as defined by
sec. 196.01 (1), Stats., would clearly be a public utility if it
also owned or operated a street railway or interurban rail
way as a part of its total business activities. Therefore, if
the language is to be given any effect at all it must operate
to increase the scope of the definition of the term "public
utility" for purposes of applying the said subsection of the
statutes. When the legislature uses the term "public utili
ty plant or property" thereafter in said subsection, such
term necessarily refers to public utility plant or property
within the increased scope of the term "public utility" as
used in said subsection. A company which owns or operates
a street railway is a public utility within the scope of the
definition of that term in said subsection.
The same terminology "or any public utility owning or

operating a street railway or interurban railway" appears in
the three preceding paragraphs of subsec. (1), sec. 196.80.
As you point out in your memorandum, pars, (b) and (d) of
subsec. (1), sec. 196.80 were enacted by ch. 219, Laws 1929.
It further appears from that memorandum that sec. 196.80
was originally enacted as ch. 366, Laws 1925. Jt seems sig
nificant that the words "unless the context requires other-
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wise," which is now a part of the definition of the term
"public utility" (sec. 196.01 (1) ), were enacted in 1929
(the same year that the particular subsection of sec. 196.80
under consideration was enacted) by sec. 227, ch. 504, Laws
1929. This would seem to be a legislative recognition of the
fact that it had increased the scope of the meaning of the
term "public utility" as defined by sec. 196.01 in various
sections or subsections of the statutes and that the defini
tion of the term in sec. 196.01 ought to be sufficiently broad
ened to conform to the increased scope of the term where so
used,—^where "the context requires otherwise".
We conclude that the sale of this trackless trolley system

does require consent and approval of the commission.
NSB

Public Officers — Clerk of Municipcd Court — Ch. 18,
Laws 1909, provides that clerk of municipal court of Ke-
nosha county should pay fines and penalties into county
treasury quarterly. County treasurer is entitled to retain
50% of fines and penalties paid to him for quarter ending
October 1, 1941, arising out of violations of ch. 85, Stats.
There is no substance to contention that ch. 206, Laws 1941,
effective September 1, 1941, amending sec. 59.20, subsec.
(8), and increasing county treasurer's fee from 10% to
50%, shall be construed to permit retention of only 10% of
fines which were imposed prior to effective date of law.

Increase in fee provided for by ch. 206, Laws 1941, does
not conflict with provisions of art. X, sec. 2 of Wisconsin
constitution.

July 8,1942.
John P. McEvoy,

District Attorney,

Kenosha, Wisconsin.

You have related the following statement of facts to us
and have requested our opinion as to whether the settlement
between the state and county was made upon a proper basis.
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"Section 59.20 (8) was amended by chapter 206, laws of
1941, so as to permit the county treasurer to retain for the
county fifty per cent of the fines and penalties levied by
courts under chapter 85 as fees.
"Previous to the enactment of said chapter 206, it was

the county treasurer's duty to remit all but ten per cent of
all fines and penalties in violation of state statutes. The act
became effective September 1, 1941.
"In. October of 1941 the clerk of the municipal court

turned over to the county treasurer the fines and penalties
collected by her for violation of said laws during the pre
ceding quarter namely, for the months of July, August and
September. This was in accordance with chapter 18, laws
of 1909, which created the municipal court of Kenosha
county, and which provides by section 13 thereof that the
clerk shall render an account to the county treasurer quar
terly of said fines and penalties. The state treasurer's of
fice demanded and received from the county treasurer
ninety per cent of the fines and penalties collected by the
clerk during the months of July and August but permitted
the treasurer to retain fifty per cent of those collected in
September under the theory that the act having become ef
fective September 1, such date should be used in making the
accounting.
"The matter has just come to my attention and I am of

the opinion that the county treasurer should have retained
fifty per cent of all the fines and penalties collected under
chapter 85 for the entire preceding quarter instead of for
only the month of September."

Sec. 59.20 (8), Wis. Stats., provides:

"The county treasurer shall:
"(8) Retain 10 per cent for fees in receiving and paying

into the state treasury all moneys received by him for the
state for fines and penalties, except that 50 per cent of the
fines and penalties under chapter 85 shall be retained as
fees, and retain such other fees for receiving and paying
money into the state treasury as are prescribed by law."

As you point out, prior to the enactment of ch. 206, Laws
1941, which became effective on September 1, 1941, the
treasurer was permitted to retain only 10% of fines and
penalties collected under ch. 85.

It appears from the provisions above set out that the fee
is intended to compensate the county treasurer for receiv
ing the money on behalf of the state and for paying it into
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the state treasury. Under ch. 18, sec. 13, Laws 1909, the
clerk of the court renders a quarterly account to the county
treasurer of the fines and penalties assessed in that court.
The amounts collected by the clerk for the quarter ending
October 1 were not payable by him to the county treasurer
until October 1. At the time they became payable the county
treasurer was required to receive them and he was, of
course, required to pay them into the state treasury -at the
time provided by law.
The law which was in effect at the time the quarterly

payment became payable to the county treasurer provided
that he should receive a fee of 50% of the amount paid to
him for receiving and thereafter paying it into the state
treasury. It is clear beyond doubt that the county treasurer
was entitled to a fee of 50% in accordance with the provi
sions of the law for receiving the money and paying it over.

It has been suggested that it would amount to a retro
active operation of ch. 206 to permit the county treasurer
to collect the increased fee for the months of July and
August since it did not become effective until September 1.
This view fails to recognize the nature of the statute. It
does not purport to divide fines and penalties between the
county and the state as of the time of imposition. As we
have pointed out it is a statute providing a fee for services
to the county treasurer. The treasurer could not be paid
10% of the fines imposed during the months of July and
August. He was not entitled to anything until he performed
services in receiving and paying out the fines and penalties
turned over to him by the clerk. He had received nothing on
September 1 and was entitled to receive nothing. Had the
law providing for payment of such fines and penalties into
the county treasury been repealed prior to October 1, the
county treasurer would have received nothing by way of a
fee since no moneys would then have been payable to him.
Neither the clerk nor the county had anything in the nature
of a vested interest in the amounts collected by the clerk
of the court as they accrued. Nor did the treasurer's fee
accrue as the fines and penalties accrued. They accrued
only when services were performed and those services were
not performed until after the increase in the fee became
effective.



Opinions op the Attorney General 251

While the question is not raised in your request, it has
been suggested to us that the increase in the fee made by
eh. 206 is unconstitutional upon the ground that under art.
X, sec. 2 of the Wisconsin constitution the clear proceeds of
all fines are to be paid into the common school fund. It is
said that the result of paying such a large fee to the treas
urer is to extract such a substantial amount as practically
to nullify the constitutional provision.
In our opinion the claim is without substantial merit.

Cases bearing upon the subject are: The State v. De Lano,
80 Wis. 259; The State ex rel. Guenther, State Treasurer, v.
Miles, County Treasurer, 52 Wis. 488; Button v. Fowler, 27
Wis. 427.

JWR

Automobiles — Bankruptcy — Mortgages, Deeds, etc. —
When motor vehicle department receives appropriate evi
dence of sale of registered vehicle free of incumbrance in
bankruptcy proceedings, department should issue certificate
of title to purchaser in accordance with terms of such sale.

July 8,1942.
Motor Vehicle Department.

You submit the following statement of facts:

The owner of an automobile for which you have issued a
certificate of title and of registration has been adjudged
bankrupt. The automobile is subject to a chattel mortgage
which is shown on the certificate of title issued by you, but
which is not recorded in the county in which the car was
situated as provided in sec. 241.10, Stats. The automobile,
as we understand it, was in the possession of the bankrupt
until his property was taken over by the trustee in bank
ruptcy.

You inquire whether, if the car is sold free of incum-
brance in the bankruptcy proceedings, you shall issue a
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certificate of title without showing the unrecorded chattel
mortgage. Sec. 85.01, subsec. (3), Stats., requires that the
certificate of title issued by your department "shall show
any mortgage, conditional sales contract or other lien on the
vehicle." Sec. 85.01 (8) provides that when ownership of
the vehicle "shall pass by judicial decree or sale, or by op
eration of law, the new owner shall be entitled to a certifi
cate of title upon filing appropriate evidence thereof." It
is not a function of your department to determine the valid
ity of the incumbrances. The motor vehicle department is
under no duty to perform the functions of a court. As an
administrative agency, it is required to make a record of the
ownership of vehicles registered by it and to issue certifi
cates indicating what its records show with respect to such
matters. Such records are primarily for identification, for
purposes of law enforcement, policing, and taxation. The
certificate issued is not conclusive evidence of the state of

the title to the vehicle. It does not affect the right of a
court to determine the true state of the ownership. Celina
Mutual Casualty Co. v. Baldridge, (Ind. App. 1937) 5 N. E.
(2d) 991, repealed on other grounds 10 N. E. (2d) 904;
Abraham v. Hartford Fire Ins. Co., 215 la. 1, 244, N. W.
675; Higginbotham v. Higginbotham's Trustee, 253 Ky.
218, 69 S. W. (2d) 329; Amick v. Exchange State Bank, 164
Minn. 136, 204 N. W. 639; Bolton^Swanby Co. v. Owens,
201 Minn. 162, 275 N. W. 855; Braham & Co. v. Steinard-
Hannon Motor Co., 97 Pa. Super. 19.
Where the sale of a vehicle is made pursuant to an order

duly issued in bankruptcy proceedings, the motor vehicle
department is required by sec. 85.01 (8) to issue a certifi
cate of title to the new owner upon the filing of appropriate
evidence of the sale or decree. If the proceedings seem to
be regular on their face, the motor vehicle department has
no duty to question the validity of the action taken by the
bankruptcy court or its officers. If the order of the court or
of the referee is for a sale of the vehicle free from incum-

brance, the motor vehicle department need not challenge
the authority of the court to make such an order. If there
are parties claiming adverse rights, they have the burden
of taking the necessary steps to establish or protect such
rights.
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The Wisconsin courts have recognized that a trustee in
bankruptcy proceedings takes complete title to the property
of the bankrupt together with "all the rights of any cred
itor for the benefit of the estate." Sparks v. Kiiss, 195 Wis.
378; Hickcox v. Schmidt, 198 Wis. 624.

Following the Wisconsin law relating to unfiled chattel
mortgages a federal court held in Lake View State Bank v,
Jones, 242 Fed. 821, that a trustee in bankruptcy takes title
to the personal property of the bankrupt which is situated
and kept in Wisconsin, free and clear of the rights of a
mortgagee under a chattel mortgage which is not filed as
required by the Wisconsin statutes.

If you are supplied with evidence of a sale of a vehicle
duly made in bankruptcy proceedings, free and clear of in-
cumbrance, you should issue the purchaser of the vehicle a
certificate of title in accordance with the terms of the sale.
BL

Automobiles — Insurance — Foreign insurance carriers
must be licensed by insurance commissioner in order to
qualify under sec. 85.09, subsec. (6), Stats., as "an insur
ance carrier authorized to transact business in this state".

Lloyds must be licensed by commissioner in order to qualify
under same section. Domestic companies are not required
to be licensed and hence qualify under said section until
such time as commissioner takes some affirmative action di

rected at compelling company to cease doing business. Sec.
203.55 relates only to fire insurance and has no bearing
upon whether company is qualified under sec. 85.09 (6).

July 9,1942.
Hugh M. Jones, Commissioner,

Motor Vehicle Department.

In your letter you state:

"Section 85.09 (6), Wisconsin statutes, concerning mo
tor vehicle liability insurance, states that The policy of lia-
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bility insurance must be issued by an insurance carrier au
thorized to transact business in this state'.
"The department would like an expression from you con

cerning the question as to whether or not the department
may accept certificates of financial responsibility from a
company unlicensed to do business in this state.
"We also desire an expression concerning the authority

vested in a company holding a permit from the insurance
department."

For purposes of answering your questions, insurance
companies may be divided into two classes (1) foreign and
(2) domestic. The foreign insurance company is required
to be licensed under sec. 201.32 and sec. 201.34, Stats., and
in our view is not "authorized to transact business in this
state" within the meaning of sec. 85.09 (6), Stats, without
such license.

There is a special provision, sec. 201.33, relating to
Lloyd's Association. Said section, in so far as material,
provides:

"Lloyd's association may be admitted to transact insur
ance other than life insurance upon the same terms and con
ditions as insurance companies of other states of the United
States. * * *"

By said section Lloyds are placed upon the same footing,
so far as license requirements are concerned, as any foreign
insurance company or corporation. It is true that there are
some requirements of other insurance companies which
Lloyds do not need to meet and that there are requirements
with respect to Lloyds which other foreign companies need
not meet, but it is equally true that Lloyds are not "au
thorized to transact business in this state" within the mean

ing of sec. 85.09 (6), Stats, until they have met the re
quirements of sec. 201.33 and have obtained a license from
the commissioner of insurance to transact business in the

state by virtue of having met the statutory requirements.
We do not know what you mean by "we also desire an ex

pression concerning the authority vested in a company hold
ing a permit from the insurance department." The insur
ance department does not issue permits to insurance com
panies as such. It has a practice of annually licensing do-
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mestic companies, although it seems doubtful that a domes
tic company is required to be licensed. N. W. Nat'l. Ins. Co.
V. Freedy (1930) 201 Wis. 51. It is our understanding that
there is one domestic mutual (probably the one you have in
mind) with respect to which the commissioner has not
issued any license for the current license year. The com
missioner has, however, taken no steps to take the company
over for purposes of reorganization or liquidation. It is
doing business at the present time by what might be termed
at the "sufferance" of the insurance commissioner pending
a further investigation into its affairs. But as this company
is not required to be licensed in order to transact business in
the state (N. W. Nat'l. Ins. Co. v. Freedy, (1930) 201 Wis.
51), it is authorized to transact business in this state within
the meaning of sec. 85.09 (6), Stats., until such time as the
commissioner takes some affirmative action directed at com

pelling the company to cease doing business.
Perhaps what you have in mind by your latter question is

the so-called "permit" which the commissioner of insur
ance issues to an insurance agent under sec. 203.55, Stats.,
for the procuring of insurance in an unlicensed company
where the agent shall make an affidavit, filed with the com
missioner, that he is, after diligent effort, unable to pro
cure the amount of insurance required to protect the prop
erty described in the affidavit from companies in this state.
This section has a very limited scope and application. An
agent receives a permit to so "procure" insurance as dis
tinct from "solicitation" of insurance for a person desiring
insurance only when it appears that companies authorized
to transact business in the state refuse to write the insur

ance because of the hazardous nature of the risk. To the

very limited extent that an authorized agent is permitted
to "procure" such insurance in a nonlicensed company, that
company, when it writes such insurance, may be said to be
authorized to transact that particular business in the state.
Ferm v. Moore, 201 Wis. 273. The department issues the
so-called permit under sec. 203.55 only with respect to fire
insurance and not with respect to automobile casualty in
surance, such as you are concerned with under sec. 85.09

(6), Stats. The department has never interpreted sec.
203.55, Stats., to be applicable to any insurance other than
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fire insurance. The legislative history of this section sup
ports the departmental interpretation. The history of this
section, up to 1930, is gone into in considerable detail in
Ferm v. Moore, 201 Wis. 278. The section appears to have
been enacted originally in 1911. It was definitely limited in
application to fire insurance by the express wording of the
section prior to the 1983 revision of the insurance laws (see
sec. 201.49, statutes 1981) but was placed in that part of
the statutes dealing with insurance corporations generally.
Sec. 201.49, Stats. 1981, was renumbered sec. 208.55 and
was revised and reworded somewhat by sec. 129, ch. 487,
Laws 1988, and placed in that section of the insurance laws
dealing with the subject of "fire insurance". The 1988 re
vision of the section did not, by express language, limit the
section to fire insurance as previously but the said section
was lifted from the general insurance provisions to the fire
insurance provisions by said revision.

Bill No. 50,S., became ch. 487, Laws 1988. The bill an
nounces at the beginning thereof:

"The absence of a revisor's note at the end of a section
of this bill is to be understood as indicating that the section
makes no change in the law."

The reviser's note with respect to sec. 129 is as follows:

"Note: Old (6) should be amended to require the bond
as a condition precedent to obtaining the license. That is
the more usual way of getting such security. Revocation is
provided for in old (1) and (8). The section is renumbered
because it relates only to fire insurance. Old (1) is made
200.08 (6)."

In view of the legislative history of said section it would
be difficult for us to conclude that the department is wrong
in limiting the application of the section to fire insurance.
We think the departmental interpretation is clearly correct
and that sec. 208.55 has no material bearing in relation to
your problem.
NSB



Opinions op the Attorney General 257

Automobiles — Laiv of Road — Motor Vehicle Operator's
License — Under sec. 85.08, subsec. (31), Stats., at expira
tion of two years immediately following date of expiration
of revocation period or at expiration of one year immedi
ately following expiration of date of suspension period, per
son whose license has been revoked or suspended is entitled
to license regardless of whether such person ever filed proof
of responsibility during such period or whether, having filed
during such period, such proof was maintained throughout
unexpired portion of such period.

July 9,1942.

Hugh M. Jones, Commissioner,

Motor Vehicle Department.

In your letter you state:

"In Volume 28, of Opinions of the Attorney General of
the state of Wisconsin, on page 491, the following quotation
appears:

" 'A person whose driver's license has been suspended be
cause of his conviction for an offense enumerated under
section 85.08, subsec. (10), paragraphs (a) to (j), must
file proof of financial responsibility before his license can
be renewed regardless of how many years may have ex
pired from the date of his conviction, and must maintain
such proof of financial responsibility for a period of three
years from the date of filing thereof.'
"On page 492 of the same volume, there appears the fol

lowing quotation:
"  * * Hence it is our opinion that where an indi

vidual elects to file proof of financial responsibility, whether
within the three year period after the entry of a civil judg
ment against him or at any time after his conviction for an
offense enumerated in sec. 85.08, subsec. (10), paragraphs
(a) to (j), inclusive, such proof of financial responsibiliiy
must be kept on file for three consecutive years.'
"In 1941, the Wisconsin legislature amended sec. 85 of the

Wisconsin statutes in many ways. One of such amendments
concerns the filing of financial responsibility and the pe
riods for which such financial responsibility were to be filed.
May we, at this time, request an expression from you as to
whether or not the 1941 amendment to section 85 of the
Wisconsin statutes alters your opinion of August 3d, 1939,
reported in Volume 28 of the Attorney General's Opinions.



258 Opinions of the Attorney General

"The department particularly desires information con
cerning the subject of whether or not financial responsi
bility must be filed consecutively for the periods enumerated
in the new law, namely, two years after revocation of a
license, and one year after suspension of a license.
"The department also desires information concerning the

subject of whether or not it is necessary for a person whose
driving privileges have been revoked or suspended to file
financial responsibility at all, providing said person does
not operate a motor vehicle during the term of suspension
or revocation and also the term set by statute for filing fi
nancial responsibility."

The rule announced in XXVIII Op. Atty. Gen. 489, 491,
with respect to filing and maintaining proof of financial re
sponsibility is the rule applicable to offenses committed or
causes of action which arose prior to September 1, 1941, the
date when ch. 206, Laws 1941 became effective. See XXXI
Op. Atty. Gen. 111. We therefore limit our discussion to
filing and maintaining proof of financial responsibility in
respect to suspensions or revocations to which the provi
sions of ch. 206, Laws 1941, are applicable, namely those
arising out of the operation of a motor vehicle since Sep
tember 1, 1941.

With reference to sec. 85.08, statutes 1941, subsec. (25)

provides the situations in which revocation of license is
mandatory with certain discretionary exceptions noted in
(25c). Subsec. (26) provides:

"Any person whose license has been duly revoked is not
entitled to apply for a new license until the period of such
revocation has been terminated, and then only upon such
person's meeting with the following requirements:
"(a) The filing of financial responsibility as required bj"^

section 85.09 as specified in subsection (31) of this sec
tion; * *

Subsec. (27) provides for mandatory suspension of li
cense in the case of certain convictions. Subsec. (27k) pro
vides for suspension for a year where a judgment for dam
ages arising out of the negligent operation of a motor vehi
cle has been recovered against a licensee and further pro
vides for lifting the suspension during such period while
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proof of ability to respond in damages is filed. Subsec.
(27m) provides for suspension in other cases which call
for exercise of discretion on the part of the commissioner.
Subsecs. (29), (30) and (31) provide as follows:

"(29) Any person whose license has been duly suspended
may regain such license after the period of suspension has
terminated upon meeting the following requirements:
"(a) The filing of proof of financial responsibility as re

quired by section 85.09 as specified in subsection (31) of
this section;
"(b) The filing of application for reinstatement of his

license; and
"(c) The demonstration of ability to satisfactorily oper

ate a motor vehicle or any other tests which the commis
sioner may deem necessary.

"(30) No license shall be suspended for a period of more
than one year. After revocation the department shall not
grant a new lice.nse until the expiration of one year after
the date of such revocation.

"(31) The department shall not issue a new license to
any person whose license has been revoked at any time dur
ing the 2 years immediately following the date of expira
tion of such revocation, unless such person shall have filed
financial responsibility in the amounts, form and manner
specified in section 85.09 for that time of such 2-year period
during which he is granted a license; nor shall the depart
ment reinstate an operator's license which has been sus
pended at any time during one year immediately following
the date of expiration of such suspension, unless such per
son shall have filed financial responsibility in the amounts,
form and manner specified in section 85.09 for that time of
such one-year period during which such license is rein
stated."

Subsec. (31), immediately above quoted, appears to be
the controlling section in relation to your problems. By ex
press language it provides that no license shall be issued "to
any person whose license has been revoked at any time dur
ing the 2 years immediately following the date of expiration
of such revocation, unless such person shall have filed finan
cial responsibility * * * for that time of such 2-year
Veriod during which he is granted a license". The language
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is identical with respect to suspensions except that the
length of the period is "at any time during one year imme
diately following the date of expiration of such suspen
sion". We do not find anything in the foregoing language
indicating a legislative intent that financial responsibility
must be filed consecutively for the period enumerated,
namely, two years immediately following the date of ex
piration of the revocation period or one year immediately
following the date of expiration of the suspension period.
On the contrary, the language indicates rather a legislative
intent that for a two-year period immediately following the
date of expiration of the period of revocation or for a one-
year period immediately following the expiration of the pe
riod of suspension, a person whose license has been revoked
or suspended shall not be granted a new license during such
periods unless he shall have filed responsibility for that time
during such periods as he operates a car and is granted a
license therefor. The legislative intent would seem to be
that at the expiration of two years immediately following
the date of expiration of the revocation period, or at the
expiration of one year immediately following the expira
tion of the date of the suspension period, a person whose
license has been revoked or suspended is entitled to license
regardless of whether such person ever filed proof of re
sponsibility during such period or whether, having filed
during such period, such proof was maintained throughout
the unexpired portion of such period. The statute pre
scribes the conditions upon which one whose license has
been revoked or suspended may obtain a license during the
two- or one-year period immediately following the expira
tion of the revocation or suspension period. That is all that
it does. It does not authorize the commissioner to extend
said two- and one-year periods. It is apparent from the
foregoing that both of your questions must be answered in
the negative.
The old law contained no such provision as sec. 85.08

(31), Stats. 1941. The decision in XXVIII Op. Atty. Gen.
489 was grounded upon sec. 85.08 (19), statutes 1939. The
comparable provision in the 1941 law is sec. 85.09 (15)
which provides:



Opinions op the Attorney General 261

"The commissioner shall upon request cancel any bond
or cancel any certificate of insurance, or the commissioner
shall direct and the state treasurer shall return to the per
son entitled thereto any money or securities deposited pur
suant to this section as proof of financial responsibility, or
waive the requirements of filing proof of financial respon
sibility in any of the following events:
"(a) At any time after one year in the case of a sus

pended license, and at any time after 2 years in the case the
license was revoked, from the date such proof was required
when during such period preceding the request of the per
son on whose behalf such proof was filed, has not been con
victed of any offense for which the penalty is suspension or
revocation of his license.
"(b) In the event of the death of the person on whose

behalf such proof was filed, or the permanent incapacity of
such person to operate a motor vehicle.
"(c) In the event the person on whose behalf financial

responsibility was filed surrenders his license, certificates of
registration and registration plates to the commissioner.
"(d) Whenever a person applies for a license or the re

instatement of a license or the registration of a vehicle
within 2 years in the case of a revoked license and one year
in the case of a suspended license after the date of termina
tion of such revocation or suspension, such granting or re
instatement of a license or registration shall be refused un
less such applicant shall establish and maintain proof of
financial responsibility for the remainder of the period for
which such filing is required."

It will be noted that the language is quite different from
that contained in sec. 85.08 (19), statutes 1939.
We find nothing in the language of sec. 85.09 (15), stat

utes 1941, which requires a different conclusion from the
one herein reached. In fact, the language supports the
conclusion.

NSB
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School Districts — Tuition — School district in which
pupil maintained as public charge resided and attended
school in years 1939 to 1941 may recover tuition from
county or municipality of pupil's legal settlement. County
or municipality paying tuition may then be reimbursed as
provided in sec. 40.21, subsec. (2), Stats. 1941.

District's right to recover indigent tuition is grounded
upon indigent pupil residing and attending school in dis
trict, and in such case claim is not against county in which
district is located if pupil has legal residence in municipal
ity outside that county but is against county or municipality
of legal settlement.

July 10,1942.

Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

You ask whether a county is liable to a school district
located in the county for the tuition of a pupil maintained
as a public charge who attended school in such district dur
ing the years 1939-1940 and 1940-1941, and, if so, whether
the county may be compensated for the tuition paid in the
manner prescribed by sec. 40.21, subsec. (2), Stats.

Subsec. (2) of sec. 40.21, Wisconsin statutes for 1939,
gave to a school district a right of action to recover from
the proper county or municipality for tuition of an indigent
pupil residing in the district and attendmg school therein.
Madison v. Da^ie County, 236 Wis. 145. Although that sub
section was repealed by ch. 122 and ch. 264, Laws 1941,
neither of the repealing acts "specially and expressly" lim
ited, abrogated or did away with rights of action accrued
thereunder. Under such circumstances sec. 370.04, Stats.,

which preserves rights of action accrued under repealed
statutes, is applicable. Garland and another v. Hickey and
others, 75 Wis. 178; Miller v. C. & N. W. R. Co., 133 Wis.
183; Whaley v. State, 200 Wis. 267; Halbach v. State, 200
Wis. 145; Milwaukee v. Krwpnik, 201 Wis. 1.

Subsec. (2) of sec. 40.21, statutes for 1941, provides that
when any school district is compensated for tuition of indi-
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gent pupils under subsec. (2) of sec. 40.21, statutes for
1939, the compensating county or municipality shall recover
its payments out of school aids thereafter becoming due to
the district. The legislature apparently contemplated at
taining approximately the same result as if the right of the
school district to compensation had been abrogated in the
first instance, so that the question of whether the school
district still has a right of action seems almost academic.
However, since the legislature saw fit to accomplish its pur
pose by providing a method of reimbursement for payments
made by counties, cities, villages or towns rather than
through abrogating the right of the school district to re
cover, the remedies prescribed by the statutes may be
followed.

The right of the school district to recover tuition from
the municipality in which the indigent pupil has his legal
settlement is purely statutory and may be enforced only in
strict accordance with the terms of the statutes. See Mil

waukee Co. V. City of Sheboygan, 94 Wis. 58, 63-64.
You state that in the case reported the pupil lived outside

of the school district in which he attended school. Sec. 40.21

(2), statutes 1939, gives the district the right to recover
only in connection with pupils who resided in the district
during the period of school attendance. You also specified
that the pupil had no legal settlement in your county but
you do not state whether he had a legal settlement in any
town, city or village elsewhere in the state. In the latter
case, even if the pupil resides in the district during the pe
riod of school attendance, the school district would have no
claim against the county in which the school is located but
only against the municipality or county (depending upon
whether the local or county system of poor relief prevails)
in which the pupil had his legal settlement.
BL
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Indians - Tuberculosis Sanatoriums - County may ac
cept federal aid for its share of cost under sec. 50.07, sub
sec. (2), Stats., of maintaining indigent resident Indians in 
county tuberculosis sanatorium. 

July 18, 1942. 
BOARD OF HEALTH. 

Attention Dr. C. A. Harper, State Health Officer. 

You have called our attention to the provisions of sec. 
50.07, subsecs. (2) and (3), Stats., relating to county tuber
culosis sanatoriums and which, among other things, pro
vides that a person who is unable to pay for his care may be 
admitted and maintained at the charge of the county, and 
that in such cases the state is chargeable with the support 
of the patient to the extent of $7.00 per week. 

It appears that in some of the less wealthy northern coun
ties there is a reluctance to admit tuberculous patients be
cause of the financial inability of these counties to pay the 
county's share of the cost of maintenance. In these same 
counties there is a relatively large number of resident In
dians with tuberculosis, and who require sanatorium care. 
The federal government, through the U. S. Indian bureau, 
h.as offered to reimburse these counties for the county's
share of the cost of sanatorium care for the Indians.

Yo� inquire whether the counties may legally accept such 
federal aids, and if the state can then contribute the $7 .00 
per week provided for indigent cases under sec. 50.07 ( 3) 

(a). 
While the Wisconsin statutes contain no express provi

sions authorizing counties to accept aids or donations from 
the federal government or others for this purpose, it is to 
be noted, nevertheless, that sec. 59.01 empowers the county 
to purchase, take and hold real and personal estate for pub
lic uses. Language similar to this was construed as au
thorizing the county to accept property devised to it under 
a will in the absence of any statute prohibiting such acqui
sition, in the case of Bloss v. Jackson County, 170 Mich. 
607, 136 N. W. 589. This principle seems to be generally ac
cepted. 20 C. J. S. 995 and 15 C. J. 532. 
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In this connection reference is made to XXVIII Op. Atty.
Gen. 596, where it appears that a county had accepted
$47,539.00 in cash and $30,000.00 in securities in a bequest
made by a citizen of the county for purposes of aid in the
construction of an addition to a county tuberculosis sana
torium. The legality of accepting the gift was not passed
upon in that opinion, but it at least shows that the practice
of accepting donations to aid the county in the discharge of
its functions in operating tuberculosis sanatoriums is not
without precedent in Wisconsin.

It is therefore our conclusion that counties may accept
federal aids reimbursing them for their share of the ex
pense of maintaining resident Indians in county tuberculo
sis sanatoriums. However, we do not believe that this in
any way changes the obligation of the state to contribute
to such maintenance at the rate of $7.00 per week as pro
vided in sec. 50.07 (3) (a), which contains this language:

"For each such patient whose support is chargeable
against said county, seven dollars per week."

The support of these patients is at all times "chargeable
against said county" and it is immaterial so far as the state
is concerned whether or not the county is later reimbursed
by the federal government. The liability of both the county
and the state arises upon admission of such patient, in ac
cordance with procedure outlined by statute, and this is in
no way changed by the subsequent donation to the county
by the federal government.

Attention is called here to XXXI Op. Atty. Gen. 124,
which contains a comprehensive discussion of the procedure
which must be followed in indigent tuberculosis cases in
order to charge the state with the $7.00 per week contribu
tion above mentioned. It was ruled there that the state

board of health may not provide allowance of state funds
for care of a patient in a county tuberculosis hospital unless
the county judge has made a determination that the sup
port of such patient should be a public charge, as required
by section 46.10 (la) and sections 50.03 (2) and 50.07 (2),
Stats. We mention this because in your request for an opin
ion you ask whether the county could legally make the con-
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tract with the federal Indian bureau to accept federal aid
in the amount of the county's share of maintenance. In view
of the above opinion, it is clear that no contract between the
county and the federal authorities can be accepted as a sub
stitute for the procedure provided by statute. The liability
of the state and the authority of its officers to reimburse the
county is entirely dependent upon compliance with the stat
ute, although, as indicated above, the state is not concerned
with the fact that the county may thereafter receive federal
aid for its own share of the cost involved in these cases.

WHR

School Districts — Powers and duties of school district

and board are limited to property under control of district.
District may rent school building furnished by federal

government on federal lands where additional facilities are
required to accommodate children of district.

Obligation of district to furnish school facilities for chil
dren of families residing in federal housing project on gov
ernment-owned lands within district is same as its obliga
tion to other children of district.

July 18,1942.

John Callahan, State Superintendent,

Department of Public Instruction.

Our attention is called to a proposed federal housing
project in one of the defense areas of Wisconsin. Among
other things, the federal government proposes to erect a
suitable school building equipped for some 300 children.
This school will be erected on federal property and, in this
connection, you ask the following questions:

"1. May the school district involved spend money in em
ploying teachers and operating this school if said school is
on government property?
"2. Can the state and county legally apportion aids for

such school under the above circumstances?
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"3. Can the above two matters be properly adjusted if
the federal government erects the school building and leases
it and some six acres of property in connection therewith to
the school district involved?
"4. Is the school district legally required to expend

money for the education of children which are housed on
government property?
"5. In case the federal government should see fit not to

lease the property and building involved to the school dis
trict, is there any obligation on the part of the district to
contribute funds to the education of the children in ques
tion?"

Sec. 40.16, Stats., sets forth the powers and duties of the
school board and in a revisor's note to this section it is said
to be limited to property under the control of the school
board. Subsec. (1) provides that subject to the authority
vested in the district meeting and to the authority and pos
session specifically given to other officers, the common school
board shall have the possession, care, control and manage
ment of the property and affairs of the district.

Obviously a building belonging to the federal government
and located on lands owned by the federal government
would not be subject to the control of the school board in
the absence of some agreement with the government to that
effect. It is not "property" of the district within the mean
ing of sec. 40.16 (1).

It follows froni the foregoing that the district would not
be authorized to spend money in the employment of teach
ers or for operating a school over which it had no control.
The statutes relating to public schools nowhere contain any
language which either expressly or impliedly authorizes the
expenditure of public funds for the operation of schools
owned and controlled by the federal government or any
other agency, public or private, except the district itself.
We believe this disposes of the first two questions asked.

However, in considering your third question, we see no
legal objection to an arrangement whereby the school build
ing and grounds are leased by the federal government to the
district, either with or without compensation, but so as to
give the district and its school board the control necessary
for completely independent operation of the school.
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Sec. 40.04 (5) authorizes the annual common school dis
trict meeting "To vote a tax to purchase or lease suitable
sites for school buildings, to build, hire or purchase school-
houses or teacherages or outbuildings, and to furnish, equip
and maintain the same."

Language similar to this, in subd. 5, sec. 430, 1898 Stats.,
was construed in the case of Darner v. School District, 137
Wis. 147, to be sufficiently broad to authorize a common
school district to rent rooms from a parochial school for the
purpose of maintaining a common school therein, where the
schoolhouse of the district was wholly inadequate for the
number of pupils in the district.
Not only is it the right of the district to provide addi

tional schoolrooms when needed, but sec. 40.05 (2) imposes
this duty upon the district under penalty of forfeiting the
right to share in the apportionment of moneys which the
district would otherwise receive from the public school fund
as provided by law.
We therefore conclude that it would be entirely proper for

the district to rent the facilities which the federal govern

ment proposes to provide, and, of course, it is immaterial
that the rent may be a nominal amount, or nothing at all,
provided that the district is given such control of the prem
ises as is commonly accorded to a lessee.

In regard to your 4th and 5th questions as to whether the
school district is legally required to expend money for the
education of children housed on government property, we
call attention to art. X, section 3, Wisconsin constitution,
which provides among other things that district schools
shall be free and without charge for tuition to all children
between the ages of four and twenty years.
The ownership of the land in the district upon which the

children reside is immaterial so long as the children have a
bona fide home there, and it does not appear that their pri
mary purpose in being in the district is to enjoy the advan
tages of the school there. State ex rel. School District v.
Thayer, 74 Wis. 48, State ex rel. Smith v. Board of Educa
tion, 96 Wis. 95.
So far as we are informed here, the lands in question

were not acquired by the federal government pursuant to
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art. I, sec. 8, U. S. constitution, which grants congress the
power,—

"To exercise exclusive legislation * * * over all
places purchased by the consent of the legislature of the
state in which the same shall be, for the erection of forts,
magazines, arsenals, dock-yards, and other needful build
ings; * *

This being true, the incidents of the federal government's
ownership of these lands are the same as that of any private
individual, except, of course, that the lands are exempt from
taxation under sec. 70.11 (1), and subject to the further
proviso that the state may not interfere with the use of such
land for governmental purposes or with the government's
right of disposal thereof. See XXVIII Op. Atty. Gen. 259
and cases discussed there.

Consequently, the obligation of the district to furnish ed
ucational facilities to the children residing with their par
ents on such lands is the same as its obligation to other
children in the district.

WHR
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Education — Vocational Education — Insurance — Local

schools of vocational and adult education have insurable in

terest in machinery and equipment purchased and paid for
originally by local schools for defense training program
but with respect to which they are reimbursed 100 per cent
by allocation of federal defense training funds, title and
ownership to which is vested in state board of vocational
and adult education subject to control of United States

office of education.

July 18,1942.

George P. Hambrecht, State Director,

Vocational and Adult Education,

By way of a preliminary statement you advise:

"* * * the title to all machinery and equipment pur
chased by local schools of vocational and adult education on
the defense training program vests in the state board of
vocational and adult education. The local schools buy the
equipment and are reimbursed by federal defense training
funds through the state board one hundred per cent for ex
penditures made. Insurance premiums are paid out of local
funds of the local boards of vocational and adult education."

You submitted three queries to the United States direc
tor of vocational training for defense workers at Washing
ton, D. C. The queries appear in the United States direc
tor's letter to you which follows:

"We have your letter of June 24, 1942, posing the follow
ing three questions with respect to insurance by your local
vocational schools of equipment used by them in the na
tional defense training program, the premiums for such in
surance to be paid out of the schools' own funds:
" '1. If our local schools of vocational and adult education

which have the custody and use of this equipment carry in
surance on it and pay the premiums out of their own local
funds, could they collect the insurance in event of loss ?
" '2. If the answer to (1) above is 'Yes', would they be

obligated to use the insurance money to replace, so far as
possible, the machinery destroyed ?
" *3. Where does the ultimate ownership of this equip

ment, either on original purchase or by such replacement as
indicated in (2) above, rest?'
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"The questions presented require in part consideration of
the policy of this office and in part determination of the law
of your state relating to insurance contracts. As to the lat
ter, we cannot, of course, undertake to give you an authori
tative reply although we may outline certain general prin
ciples. Your own legal adviser would have to inform you of
the applicability of such principles in your state. Moreover,
the answers may depend to some extent upon the particular
language of the insurance policy which the schools may pro
cure. With such qualifications your questions may be
answered as follows:
"1. As a general principle of insurance law one whose

interest in property is limited to its possession and use may
nevertheless procure insurance to the extent of the full
value of the property and recover such full value in the
event of loss. Of course, care must be exercised that the
descriptive coverage of the insurance policy is not restricted
to the limited interest held by the applicant for the insur
ance. However, so much of the proceeds of the recovery as
exceeds the specific interest of the assured is held in trust
for the real owners to the extent of their interest. {Home
Imurance Co. v. Baltimore Warehouse Co., 93 U. S. 527;
Johnston v. Charles Abresch Co., 123 Wis. 130, 101 N. W.
395; Strohn v. Hartford Fire Ins. Co., 33 Wis. 648).
"2. In the event of recovery by the local school of the full

loss the proceeds will be held subject to the direction of the
state board of vocational education as owner of the equip
ment, consistent with the plan theretofore approved by the
U. S. office of education. We may observe, incidentally, that
insurance policies frequently give the insurance company
the option of replacing the articles lost or damaged with
articles of similar quality and value, in lieu of paying the
cash equivalent.
"3. The 'ultimate ownership' of the equipment, either on

the original purchase or by replacement effected through in
surance, is in the state board of vocational education subject
to the control of the U. S. office of education."

You now inquire of us whether, under Wisconsin law, as
suming title and ownership to be as stated in the United
States director's letter, the local schools of vocational and
adult education have an insurable interest in the property.
Two of the three cases cited by the United States director
in support of the general principle of insurance law that one
whose interest in property is limited to its possession and
use may nevertheless procure insurance to the extent of the
full value of the property, are Wisconsin cases.
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It is our view that the cases cited support the view that
the local schools have an insurable interest under Wisconsin

law. Further, the Wisconsin cases cited, while not directly
in point, are as persuasive upon the local law upon the ques
tion as any that we have been able to locate. The rule that
one must have an insurable interest in property before he
can insure such property arises out of the concept that in
the absence of such an interest, the contract is a mere wa
gering or gambling contract as distinct from an insurance
contract and hence condemned as a matter of public policy.
For A to insure B's property when A has no interest in it
in effect permits A to gamble with B's property. B's loss is
A's gain. Such contracts tend to promote incendiarism and
other public evils. 32 C. J. 1110.
There is, of course, a complete lack of any such elements

involved in the local schools of vocational and adult educa

tion insuring the equipment in question. Absence of such
elements can only support the view that such schools have
an insurable interest in the equipment. It is our view that
the local schools have an insurable interest in the equip
ment; that they may insure the equipment as such to the
extent of its value; that when so insured, in the event of
loss, they are entitled to recover against the insurance com
pany the value of the property as distinct from the value of
their use and custody interest in it and that the sum recov
ered in excess of the latter would be held in trust for the

real owners to the extent of their interest.

In taking out insurance of this type it is important that
there be a broad coverage clause such as there was in John
son V. Charles Abresch Co. (1904) 128 Wis. 130, 134, as
follows:

"* * * 'to stock consisting chiefly of carriages, bug
gies, wagons, cutters, sleighs and other vehicles and parts
of the same, manufactured and in process of manufacture,
and all materials and supplies used in or appertaining to
its business, either its oivn or held by it in trust or on com
mission, or in storage or for repairs, or sold but not re
moved.* * * *"

Thus in Tischendorf v. Lynn Fire Mutual Ins. Co. (1926)
190 Wis. 33, while it was held that the insured had an in-
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surable interest in the property which entitled him to in
sure the property for its value, the policy coverage was lim
ited to property which the insured owned and, as he did not
own the property he was not insured. Insurable interest
is one thing,—^policy coverage is another.
NSB

Military Service — Taxation — Six per cent maximum
interest limitation provided by par. (4), sec. 500 of soldiers'
and sailors' civil relief act of 1940 (54 Stats. 1186, Oct. 17,
1940, ch. 888) (50 USCA App. 560) is applicable to delin
quent real estate taxes falling due during period of mili
tary service of owner regardless of whether or not he had
filed affidavit under par. (2) of said section to suspend or
postpone sale of property for taxes.

July 18,1942.
Ralph M. Immell,

Adjutant General.

Section 500 of the soldiers' and sailors' civil relief act of

1940, (54 Stat. 1186, Oct. 17,1940, C. 888) (50 USCA. App.
sec. 560) provides:

"Taxes on realty; sale of property to enforce collection;
redemption of property sold; penalty for nonpayment; no
tice of rights to beneficiaries of section
" (1) The provisions of this section shall apply when any

taxes or assessments, whether general or special, falling due
during the period of military service in respect of real
property owned and occupied for dwelling, agricultural, or
business purposes by a person in military service or his de
pendents at the commencement of his period of military
service and still so occupied by his dependents or employees
are not paid.
"(2) When any person in military service, or any per

son in his behalf, shall file with the collector of taxes, or
other officer whose duty it is to enforce the collection of
taxes or assessments, an affidavit showing (a) that a tax Or
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assessment has been assessed upon property which is the
subject of this section, (b) that such tax or assessment is
unpaid, and (c) that by reason of such military service the
ability of such person to pay such tax or assessment is ma
terially affected, no sale of such property shall be made to
enforce the collection of such tax or assessment, or any pro
ceeding or action for such purpose commenced, except upon
leave of court granted upon an application made therefor
by such collector or other officer. The court thereupon may
stay such proceedings or such sale, as provided in this Act,
for a period extending not more than six months after the
termination of the period of military service of such person.
"(3) When by law such property may be sold or for

feited to enforce the collection of such tax or assessment,
such person in military service shall have the right to re
deem or commence an action to redeem such property, at
any time not later than six months after the termination of
such service, but in no case later than six months after the
date when this Act ceases to be in force; but this shall not
be taken to shorten any period, now or hereafter provided
by the laws of any State or Territory for such redemption.
"(4) Whenever any tax or assessment shall not be paid

when due, such tax or assessment due and unpaid shall bear
interest until paid at the rate of 6 per centum per annum,
and no other penalty or interest shall be incurred by reason
of such nonpayment. Any lien for such unpaid taxes or as
sessment shall also include such interest thereon.
"(5) * *

You request an opinion as to whether the maximum in
terest provisions of par. (4), limiting interest to the rate
of 6% per annum on delinquent real estate taxes which fall
due on property owned by a person in military service while
he is in such service, apply whether or not he has filed an
affidavit as prescribed in par. (2) of the section.
Par. (4) says that "whenever any tax or assessment shall

not be paid when due" it shall bear interest at the rate of
6% per annum. But, nothing in the paragraph itself defines
the taxes to which it applies. What is encompassed by the
use of these words "tax or assessment" in par. (4) is thus
determined by the provisions of par. (1) setting forth the
scope and limitations of the section. Thus the "tax or as
sessment" covered by par. (4) is any general or special tax
or assessment that falls due during military service on real
property owned at the time the tax falls due by a person
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who is then in military service, which property was owned
by him at the commencement of his military service and
was occupied by him or his dependents for dwelling, agri
cultural or business purposes at the time of the commence
ment of his military service and is still so occupied by his
dependents or employees when the tax falls due. There is
nothing either in par. (1) or in par. (4) that in any way
limits the benefits of par. (4) to situations where an affida
vit has been filed under par. (2) or that requires the filing
of any affidavit as precedent thereto. The benefits of par.
(4) are absolute if a tax falls due in a situation which is

within the scope of the section as set out in par. (1).

While par. (2) relates to the same taxes that are the sub
ject of par. (4) because its applicability is likewise limited
by the provisions of par. (1) defining the scope of the sec
tion, it is concerned with an entirely different subject than
par. (4). It covers the matter of sale of real estate for non

payment of taxes and provides that if a person in military
service files an affidavit containing the information therein
prescribed, with the collecting officer, which in this state is
the county treasurer (except perhaps in some special in
stances the treasurer of the local municipality), then the
property may not be put up for and sold for nonpayment of
taxes unless and until an order has been obtained from a

court granting leave so to do upon application made to the
court by the collecting officer. The benefits of par. (2) are,
of course, available only in respect to such taxes as meet
the specifications of the scope of the section as set out in
par. (1) but in addition are operative only to instances
where the affidavit specified in par. (2) is filed. There is
nothing in par. (2) that ties it into or makes it a part of
par. (4).

Both pars. (2) and (4) operate upon and are limited to
the same taxes, but in respect to different phases of the col
lection thereof. The effect of filing the affidavit under par.
(2) is to stay the sale of the property for the nonpayment
of the taxes during the effective period of the act, unless
and except where it is sold pursuant to permission of the
court. Whether or not such affidavit is filed is of moment

only in respect to the holding of the sale of the property and
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is entirely unrelated to and without affect upon the inter
est which accrues on the tax.

Where an affidavit is filed then, of course, the interest
during delinquency is by par. (4) limited to 6% per annum,
regardless of whether the sale of the property is withheld
or a sale is held upon leave of court. If no application is
made to the court for leave to sell and the sale is suspended,
the owner may redeem by paying the amount of the taxes
plus 6% interest at any time during the period of redemp
tion. Likewise, even though a sale is had upoih leave of
court, he may still redeem his property from the certificate
of sale by making payment during the redemption period
of the amount of the tax plus interest thereon at 6% up to
the time of redemption.
On the other hand, where no affidavit is filed as provided

in par. (2) and there is no postponement or suspension of
the sale but the property is put up and sold at the tax sale
in regular course, under par. (4) the delinquent interest is
limited to 6% per annum. The owner thus may redeem his
property from the delinquent tax or the tax certificate at
any time before expiration of the right of redemption by
paying the amount of the tax plus interest thereon at that
rate from January 1, of the year in which the tax fell due.
The soldiers' and sailors' civil relief act of 1940 was

enacted by congress pursuant to the war power, U. S. con
stitution, art. I, sec. 8, and in our opinion is a valid exercise
thereof and the supreme law of the land which, during the
period of its operative effect, supersedes all state laws to
the extent that they conflict with it. Konkel v. State, (1919)
168 Wis. 385, 170 N. W. 715; Hoffman v. Charlestown Five
Cents Sav. Bank, (1918) 281 Mass. 824, 121 N. E. 15;
Kuehn v. Neugebauer, (1919) Court of Civ. Appl. Texas,
216 S. W. 259; John Hancock Mut. L. Ins. Co. v. Lester,
(1920) 284 Mass. 559, 125 N. E. 594.
HHP
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Taxation — Tax Collection — Amendment of sec. 74.19,
subsec. (3), Stats., by eh. 426, Laws 1983, going into effect
October 1, 1941, does not relieve county of accountability on
excess rolls of prior years.

July 22,1942.
M. J. McDonald,

District Attorney,

Balsam Lake, Wisconsin.

Our attention is directed to the fact that sec. 74.19, sub-
sec. (3), in the 1939 and prior statutes provided that where
there was an excess roll, that is, where the amount of delin
quent taxes returned exceeded the amount due to the county
for taxes of that year, the amount of the "excess when col
lected, with the interest and charges thereon, shall be" paid
over to the local municipality, and that this statute was
amended by ch. 426, Laws 1933, going into effect on Octo
ber 1, 1941, so that it no longer contains such a provision.
You then ask if the deletion thereof has the effect of re

lieving the county from liability to account for such excess
when it collects in the future on excess rolls returned be

fore such effective date of ch. 426, Laws 1933.
Of course, the result of the changes that were made in

the statutes by ch. 426, Laws 1933, taking effect on Octo
ber 1, 1941, are such that as to future tax rolls and settle
ments thereon the scheme is entirely revamped and there
will not be any excess rolls. The whole idea of excess and

non-excess completely disappears. Commencing with the
1941 taxes collected or returned in 1942, it is merely a mat
ter of accounting for and distributing the actual collections
and the methods therefor are set out in sec. 74.03, Stats.
1941.

There is nothing in ch. 426, Laws 1933, that in any way
indicates that it was intended to be retroactive and have
any effect in this respect as to taxes that had already been
returned. As you say, it is well established that statutes are
not to be given retroactive effect unless expressly so de
clared therein or necessarily implied therefrom. Not only is
there nothing in that enactment which states that it is in-



278 Opinions of the Attorney General

tended to have retroactive effect, but it is not required that
it be given that application in order to effectuate its pur
pose.

It is therefore our opinion that the going into effect on
October 1, 1941 of ch. 426, Laws 1933, as amended, does not
relieve the county from the accountability for collections of
the excess on excess rolls returned prior thereto.
HHP

Taxation — Tax Collection — Practice of local munici

pality retaining unpaid taxes and not making return
thereof at annual settlement is condemned as of doubtful
validity. County treasurer should accept subsequent return
thereof but on condition that it is in trust for local munici

pality.

July 22,1942.

Aaron G. Murphy,

District Attorney,

Kewaunee, Wisconsin.

From your request for opinion we take it that a city in
your county did not return the delinquent 1938, 1939 and
1940 taxes to the county at the respective annual settle
ments between the local treasurer and the county treasurer

for the taxes of those years, but retained them itself and
paid him the full amount of the taxes due the county and
state. This apparently was in some way bound up with ex
tensions by the city of the time of payment of said taxes
pursuant to sec. 74.03 or sec. 74.037, Wis. Stats. At the
March 1942 settlement and return of the roll of 1941 taxes

that are payable in 1942 the city tendered the county trea
surer a list of the then unpaid delinquent taxes of the years
1938, 1939 and 1940.
You ask what should have been the proper action of the

county treasurer when these delinquent taxes were so re
turned to him and whether it is legal for him to accept the
same.
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We find nothing in the statutes as they existed during the
years involved or as they now exist which authorizes, sanc
tions or even contemplates the retention of delinquent
taxes by the city and not making return thereof to the
county treasurer at the time of the settlement each year, ex
cept possibly in the instance of postponements under sec.
74.03, Stats. 1937 and 1939.

Possibly the fact that under sec. 74.03, Stats. 1937, the
postponed taxes are not then delinquent contemplates a
later return of the delinquent postponed taxes after they
have been declared delinquent, but surely not later than the
following year, for the last sentence of subsec. (2) pre
scribes that the land shall be sold for nonpayment thereof
at the time and place of the tax sale in the next succeeding
year. But, sec. 74.03 (2) (c). Stats. 1939, specifically re
quires that taxes postponed under that section are to be re
turned to the county treasurer in trust on August 15.
But sec. 74.03, Stats. 1937 and 1939, is not applicable here

for it merely authorizes the city to extend all or a part of
so much of the taxes as were levied for city purposes. As
the extensions here involved were of all of the taxes and

not just the city taxes therdn, such actions could only be an
exercise of the power and authority given by sec. 74.037,
Stats. That statute always has contained the provision, as
it does now, that all taxes extended thereunder which are
not paid when local treasurers are required to settle with
the county treasurer in March of each year shall be re
turned delinquent to the county treasurer. For a discussion
of the effect on this section of the Daugs law, ch. 426, Laws
1933, which went into effect October 1, 1941, see our opin
ion in XXX Op. Atty. Gen. 370.

While the provisions of sees. 74.17 and 74.19 in the 1937
and 1939 statutes do not specifically set the date for return
of delinquent taxes, the general theme of the tax collection
statutes is that the statement is to be made at the time of

each annual tax settlement. Of course, so far as the return
of 1941 taxes, payable in 1942, is concerned, the provisions
of sec. 74.17, Stats. 1941, specify the return of the tax roll
to the county treasurer on or before the first Monday in
March together with a statement of the taxes remaining un
paid. In reference to the conflict of dates for the return in
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this section with the date set out in sec. 74.037, Stats. 1941,
see XXX Op. Atty. Gen. 870, 374. Certainly the present
scheme of accounting and distribution of tax collections set
forth in the present statutes of 1941, and particularly in sec.
74.03, Stats. 1941, does not contemplate or permit the local
municipality to withhold unpaid taxes and not return them
to the county treasurer. In fact, the local treasurer could
not make the affidavit provided in sec. 74.19, Stats. 1941, if
any taxes are withheld. In addition the provision in sec.
74.19 (3), Stats. 1941, in respect to retaining personal
property taxes, demonstrates that the scheme of the statutes
is contrary to withholding of unpaid taxes and requires spe
cial provision for a withholding of personal property taxes.

While it seems to us that this practice by the city in the
past is one that at best is of such doubtful validity as to
raise serious question in respect to the effect thereof on the
subsequent collection and sales for nonpayment of such
taxes, nevertheless we find nothing that would prohibit the
county treasurer from later accepting a return of such
taxes as are then delinquent. However, they, of course,
could not enter into the settlement in March of 1942 in re

spect to the 1941 taxes then collected or in process of col
lection, or the settlement in subsequent years, under sec.
74.03, Stats. 1941. We believe the county treasurer may
properly and should accept the returns by the city of such
of the back year taxes as are delinquent and not previously
returned, but upon condition that he does so in trust for the
city, which shall be liable for and reimburse the county for
any expense or costs that it may incur in subsequently sell
ing the lands therefor, and that he will account for such
amounts only as are collected over and above the expenses
incurred.

HHP
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Taxation — Where federal government filed declaration
of taking under 40 USCA sec. 258a prior to May 1, 1942,
real estate acquired by it was not assessable for 1942 taxes.

Personal property used in constructing ordnance works
upon real estate owned by United States government but
over which state had not surrendered exclusive jurisdiction
under provisions of sees. 1.02 and 1.03, Wis. Stats., is tax
able by state. Neither location nor use is sufficient to ex
empt property from taxation.

July 22,1942.
John H. Rouse,

District Attorney,

Baraboo, Wisconsin.

You have requested an opinion from us as follows:

"1. The United States war department has taken certain
lands totaling approximately 10,500 acres, located in the
townships of Merrimack and Sumpter, Sank county, where
they are now in the process of erecting a powder plant. The
petition to condemn these lands was filed in the month of
January, 1942, by the office of the United States district at
torney, in the United States district court at Madison.
Thereafter, and in accordance with the provisions of section
682 of the Second war powers act of 1942, the United States
government took possession of said lands, by declaration of
taking, as of March 1,1942, although no judgment granting
the petition for condemnation was filed until the 6th day of
May, 1942. The occupants of the lands were removed dur
ing the month of March, together with the buildings
thereon, for the most part, which buildings were taken and
sold by the United States war department.
"Are these lands taxable by the taxing units of the state

of Wisconsin for the current year 1942?
"2. Immediately following the taking of the lands the

government commenced the construction of the Badger
Ordnance Works. There was brought on to the territory
machinery and equipment of contractors to whom the work
was let. Numerous of these contractors come from without
the state of Wisconsin; their equipment was present on the
plant location on May 1st, 1942. There are other contrac
tors from within the state of Wisconsin whose equipment
was on the area on May 1st, 1942. The taxing authorities
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are clear as to the right to tax the equipment of these con
tractors, except for the one question: Are they exempt
from taxation because the equipment is being used upon
federal owned lands?"

1. We have expressed the opinion that the status of real
estate for purposes of taxation is to be determined as of
May 1. If it is exempt as of that day it is not taxable, oth
erwise it is. XXVIII Op. Atty. Gen. 523.
Was the property in question owned by the U. S. gov

ernment on May 1 and therefore exempt under the provi
sions of sec. 70.11 (1), Stats.?
The United States government acquired title in fee simple

absolute to the lands in question by filing a declaration of
taking under the provisions of 40 USCA, sec. 258a, which
reads in part as follows:

"Upon the filing said declaration of taking and of the de
posit in the court, to the use of the persons entitled thereto,
of the amount of the estimated compensation stated in said
declaration, title to the said lands in fee simple absolute, or
such less estate or interest therein as is specified in said
declaration, shall vest in the United States of America, and
said lands shall be deemed to be condemned and taken for
the use of the United States, and the right to just compen
sation for the same shall vest in the persons entitled
thereto; and said compensation shall be ascertained and
awarded in said proceeding and established by judgment
therein, and the said judgment shall include, as part of the
just compensation awarded, interest at the rate of 6 per
centum per annum on the amount finally awarded as the
value of the property as of the date of taking, from said
date to the date of payment; but interest shall not be al
lowed on so much thereof as shall have been paid into the
court. No sum so paid into the court shall be charged with
commissions or poundage."

You do not refer to this statute in your request.
Since the declaration in each case was filed prior to May

1, the land was exempt as property owned by the United
States government on May 1, 1942.

2. The personal property used upon the real estate in
question by contractors in the construction of the Badger
Ordnance Works is not exempt from taxation. The federal
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government has not acquired exclusive jurisdiction over
such property under the provisions of sees. 1.02 and 1.03,
Wis. Stats. Since it has not acquired such exclusive juris
diction, the personal property used thereon is within the
jurisdiction of the state for tax purposes and is taxable the
same as any other property. James v. Dravo Contracting
Co., 302 U. S. 134, 82 L. ed. 155. The fact that such per
sonal property was used by contractors in erecting the
Badger Ordnance Works would not exempt it under the rule
laid down by the case just cited.
JWR

Taxation — Tax Collection — Sec. 74.205, Stats., does
not authorize county to waive interest and penalties upon
county-owned tax certificates upon particular pieces of
property.

July 27,1942.
Robert C. Bulkley,

District Attorney,

Elkhorn, Wisconsin.

Under date of July 14, 1942, the county board of Wal-
worth county adopted a resolution canceling the interest
and penalties upon the delinquent general real estate taxes
for the years 1931 to 1938, inclusive, upon one particular
piece of real estate, and for the years 1934 to 1938, inclu
sive, on another piece of real estate, for which the county
holds the tax certificates. Such action was taken purport
edly under sec. 74.205, Wis. Stats. 1941, in response to
formal petitions filed by the respective property owners
with the county board on the ground that the properties
were grossly overassessed during the years for which the
interest and penalties were thus canceled and waived.
The two pieces of property in question are in the same

local municipality. The tax returns of that municipality for
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all of the years involved were excess rolls and the county's
equity therein had been completely satisfied, except for the
taxes of 1938.

You have requested our opinion as to the validity of such
action by the county board under the above circumstances.

Sec. 75.61, subsec. (2), Stats. 1941, is the provision of
the statutes expressly designed to cover the situation in
question. As you point out, there has been no action taken
by the governing board of the local municipality which, ex
cept for the year 1938, has the sole pecuniary interest in
the taxes on the properties in question. If the amount which
would be payable under the resolution of the county board
is reasonable and proper it is because the value of the prop
erty is such that had it been assessed during the years in
question at its proper assessed value the taxes upon the
property with interest and penalties to date would be in the
amount payable under this resolution. In view of the fact
that sec. 75.61 (2), Stats. 1941, is designed to and spe
cifically covers the situation it is our view that any proceed
ings for relief as to these particular pieces of property only
should and must be taken under that statute and that the.
existence of that statute as a special statute that covers the
exact situation is operative to preclude any of the other gen
eral statutes being applicable thereto.

Prior to 1939 there existed in the statutes sec. 75.60, au
thorizing the county treasurer, county clerk and district at
torney to compromise illegal taxes. It was held in XXII
Op. Atty. Gen. 303, XXIV Op. Atty. Gen. 32 and 803, that
excessive assessed valuation of real estate did not consti
tute a basis for compromise under this section. Sec. 75.60
was repealed by ch. 503, Laws 1939.

Sec. 75.015, Stats. 1941, provides as follows:

"Condition of waiver of tax penalties. Beginning with
the 1937 levy, no county shall waive interest and penalties
on delinquent taxes which have accrued during the two-year
period following delinquency but may waive interest and
penalties on delinquent taxes accruing after such two-year
period."

This statute was enacted by ch. 172, Laws 1937. On its
face and standing alone it would preclude the waiver and
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cancellation of interest and penalties on the 1937 and 1938
taxes that accrued during the first two years after delin
quency, and thus the resolution here involved would be in

valid on that score.

However, sec. 74.205, Stats. 1941, provides as follows:

"Waiver of interest and penalties. By a vote of two-
thirds or more of the members-elect, the governing body of
any county, or city of the first class may, but is not re
quired to, waive the payment of all or any part of the inter
est, penalty, publication, redemption or other fees upon the
original amount of delinquent real estate taxes, other than
special assessments, for the years, 1931, 1932, 1933, 1934,
1985, 1936, 1987 and 1988 for which such county or city
holds tax certificates not pledged as security, provided the
full amount of such original tax thereon is paid on or before
April 1, 1948."

There is thus a conflict between the provisions of sec.
75.015 and sec. 74.205. In the statutes of 1989, sec. 74.205
was applicable only to taxes for the years 1981-1986, inclu
sive, and the date within which the taxes had to be paid in
the event of action thereunder was fixed at October 1, 1940.
However, by ch. 160, Laws 1941, sec. 74.205 was amended
to include therein the taxes of the years 1987 and 1988, in
addition to the years 1981 to 1986 previously in the statute,
and the date within which the taxes would have to be paid
in the event of action thereunder was changed to April 1,
1948. Thus, sec. 74.205, Stats. 1941, is the later enactment
and in relation to sec. 75.015 is the more special of the two.
On both of these scores it would then be controlling to the
extent that it conflicts with sec. 75.015.

The resolution then is valid if it is authorized by sec.
74.205, Stats. 1941. Your suggestion that because it does
not fix a period of time within which the reduced amounts
must be paid in redemption of the county-owned tax certifi
cates the resolution is invalid under sec. 75.01 (Im) is not
correct. That section merely provides that the county board
"may" require that the rate of interest fixed thereunder
shall apply only on condition that the certificates are re
deemed within a period fixed by the board. It does not re
quire that it do so and furthermore the situation that is cov-
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ered by sec. 75.01 (Im) is something entirely different.
It is our opinion that the authority of the county board

under sec. 74.205, Stats. 1941, is limited to general action
waiving the payment of all or such part as it may decide of
the interest and penalties upon the amount of delinquent
real estate taxes of a particular year or years mentioned
therein and on all of the county-owned tax certificates of
said year or years, and that the county is not authorized
thereunder to waive interest and penalties on particular or
individual pieces of property only. It is the underlying pat
tern of the tax collection statutes that all persons who stand
in the same position should be treated alike and that there
should be no favoritism or discrimination among the taxpay
ers. Had the legislature intended by the provisions of sec.
74.205 to grant the county board authority and power to
waive interest and penalties only on particular tax certifi
cates and on individual items of property and not on all
other county-owned tax certificates of the same year it
would have used different language than it did in sec.
74.205, Stats.
For the foregoing reasons it is our conclusion that the

resolution in question is invalid and illegal.

Taxation — Tax Sales — Resolution of county board that
county tax deed land be sold at minimum price except to
owners, mortgagees and lienholders, who shall have privi
lege to buy their land by payment of all taxes and charges
against it, is valid.

July 27,1942.
Ralph W. Steller,

District Attorney,

Hayward, Wisconsin.

You have requested an opinion as to the validity of a res
olution adopted by the county board of Sawyer county in
September, 1936, which provided:
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"* * * that no county-owned tax deed land be sold at
a price less than $1.25 per acre except to applicants who
held title or mortgages or mechanics' liens to said land
prior to the issuance of the tax deed to the same to the
county, said applicants being privileged to regain title to
their lands upon payment of all taxes and charges against
the same."

You state that in the summer of 1941 a certain taxpayer,
which had permitted a great amount of its land to remain
tax delinquent for a period of five years and on which the
county had taken a tax deed, apparently having knowledge
that another purchaser was ready to buy the land from the
county at a figure in excess of the amount that it could pay
under resolution and get a deed back to its land, came in as
the former owner of the land and purchased the same under
the resolution by paying to the county the taxes and charges
against the same. Accordingly, it must be assumed that the
resolution was still in force and effect at that time and that
the tax deed was taken by the county subsequent to the
passage of the resolution.

At the time of the adoption of said resolution the ap
plicable statute was sec. 75.35, Stats. 1985, which provided
as follows:

"The county board may, by an order to be entered in its
records prescribing the terms of sale, authorize the county
clerk or the county treasurer to sell and assign the tax cer
tificates held or owned by the county, and also, the county
clerk to sell and convey by quitclaim deed, duly executed and
delivered by such clerk under his hand and the county seal
of such county, any such lands for which a deed had been
executed to such county as provided in the next section."

By ch. 5, Laws 1941, effective upon its publication Feb
ruary 27, 1941, sec. 75.35, Stats., was amended by deleting
therefrom all of the language pertaining to the sale of
county-owned tax deed land so that said section is no longer
applicable thereto. Said ch. 5, Laws 1941, so amended sec.
59.67 (2), Stats, that the authority for the sale by the
county of county tax deed land is now derived from that
section. Prior to this amendment, sec. 75.35 contained pro
visions specifically dealing with the sale of county-owned
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tax deed lands and sec. 59.67 (2) dealt with the sale of
county-owned lands generally. There thus existed more or
less of a duplication which ch. 5, Laws of 1941, eliminated
by consolidating and combining the provisions into sec.
59.67 (2), Stats. 1941, which provides, so far as here
material,

"The property of the county shall be held by the county
clerk in the name of the county. The county board may, by
resolution or ordinance, direct the county clerk to sell and
convey or contract for the sale and conveyance of any real
estate of the county, whether acquired by tax deed or other
wise, not donated and required to be held for a special pur
pose, and all deeds, contracts and other agreements made
in pursuance thereof on behalf of the county by the county
clerk under his hand and the county seal and acknowledged
by him shall be valid and shall convey or contract for the
future conveyance of all the right, title, interest and estate
which the county may then have in and to the land involved.

This resolution meets the requirements of sec. 75.35,
Stats., as it existed when the resolution was adopted, for
what the resolution does is to establish the prices for the
sales of the county-owned tax deed lands and therefore it is
one "prescribing the terms of sale" thereof, within the
meaning of that phrase as construed in Smith v. Board of
Supervisors of Barron County, (1878) 44 Wis. 686. It like
wise comes within the language of sec. 59.67 (2), Wis.
Stats. 1941, as that statute provided when the sale in the in
stant case took place in 1941.

Neither is it subject to condemnation as setting up an
improper or unreasonable classification. The class of per
sons generally accorded the privilege of buying at the
amount of the taxes plus charges was not fixed and closed
so as not capable of being added to. When the resolution
was passed the persons who would fall within that class in
respect to the property here involved was not closed because
it would be open until and was only closed and fixed when
the county subsequently took the tax deed.
The classification is reasonable and germane to the sub

ject of the resolution which is the effecting of the collection
or realization by the county of tax revenues through sale of
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tax deed property. It in effect preserves to those who have
an interest in the property the right to redeem it by paying
the amount of taxes and charges thereon and thereby
escape losing it to some person who is a complete stranger
to it so far as proprietary interest is concerned. The effect
is to induce the owners, mortgagees and lienholders to make
payment to the county of the taxes and charges on the prop
erty so that it will not be sold to others. This is both a rea

sonable and meritorious objective and one that is consistent
with giving those who have an interest in property every
opportunity to retain or regain their property so as not to
lose it for nonpayment of taxes.

It is therefore our opinion that the resolution above is
valid.

HHP

Taxation — Tax Sales — Resolution of county board di
recting county treasurer not to sell or assign county-owned
tax certificates to other than former owners of land and

lienholders thereon is invalid as not authorized by sec.
75.35, Stats., and wholly ineffective.

July 27,1942.
Ralph W. Steller,

District Attorney,

Hajrward, Wisconsin.

You have requested an opinion as to the validity of a res
olution adopted by the county board of Sawyer county in
August 1941, which provided:

"* * * that the county treasurer for Sawyer county,
Wisconsin, be and he is hereby instructed and ordered not
to assign any tax certificates to any person, firm or corpora
tion, except to former owners and lienholders on the land
described in said certificates sought to be assigned.
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The following are the provisions of the 1941 statutes that
were in force when this resolution was adopted and applic
able thereto:

"75.34 (1) The several county treasurers, when no order
to the contrary shall have been made by the county board,
shall sell and transfer, by assignment, any tax cerficates
held by the county to any person offering to purchase the
same for the amount for which the land described therein
was sold, with interest thereon at the rate specified in the
certificates; but every such sale shall include all certificates
in the hands of such treasurer on the same lands.
(2) No county board shall, at any session thereof, sell,

convey or transfer, or order or direct the sale, conveyance
or transfer of any tax certificates owned or held by the
county at less than the face value thereof unless such board
shall have previously directed the county clerk to give notice
of their intention so to do by publication thereof for four
successive weeks in some newspaper published in the Eng
lish language in such county and having a general circula
tion therein, and such notice has been so given. Any and all
sales, conveyances or transfers of such tax certificates made
in violation of these provisions shall be null and void."

"75.85 The county board may, by an order to be entered
in its records prescribing the terms of sale, authorize the
county clerk or the county treasurer to sell and assign the
tax certificates held or owned by the county."

While there was some change made in sec. 75.35 by ch. 5,
Laws 1941, the amendment there made was only in respect
to the provisions dealing with the sale of county-owned tax
deed lands and did not change or affect the provisions of
these sections pertaining to the sale of county-owned tax
certificates. The present provisions in respect to the latter
remain the same as they have existed in the statutes for
over forty years, except for renumbering and some minor
matters not here significant. Said ch. 5, Laws 1941, elim
inated the duplication that existed by sec. 75.35 containing
provisions specifically dealing with the sale of county-owned
tax deed lands and sec. 59.67 (2) having similar provisions
covering the sale of county-owned land generally by con
solidating and combining the provisions into sec. 59.67 (2),
Stats. 1941, and then added language which authorized the
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entrance into contracts for the sale and conveyance of
county-owned land.

Sec. 75.34 (1), Stats., grants to the county treasurer
the power and requires him to sell and assign county-owned
tax certificates to anyone who pays him the face amount
thereof. But it specifically provides that such power and
duty may be taken away by a valid order of the county
board. In discussing this provision the- court in Smith v.
Board of Swpervisors of Barron County, (1878) 44 Wis.
686, said at page 692:

"t * * The authority of a county treasurer to sell tax
certificates belonging to the county is specifically conferred
by statute, and is not derived from the board of supervisors,
although his power to sell may be taken away by a proper
order of such board; but without such order his power to
sell is plenary, subject only to the terms of sale fixed by the
statute, which are, the amount of such certificates, and in
terest thereon at the rate of twenty-five per cent, per an
num, or to the terms as prescribed by an order of such
board entered in its minutes."

The order of the county board to have such effect must be
a valid one. Such an order would be one directing the
treasurer not to sell or assign any or certain designated
certificates or one directing and authorizing him to sell all
or certain certificates at specified amounts, which could be
less than the face value only if the provision of sec. 75.34
(2), Stats., is complied with. Of course, the order would
be effective to take away or define the treasurer's power or
duty to sell only in respect to the certificates covered by the
order.

The power of the county board to make the "order to the
contrary", if it authorizes sales in departure from the statu
tory authority of the treasurer given by sec. 75.34 (1),
Stats., is conferred by sec. 75.35, Stats. 1941. In construing
sec. 1, ch. 138, Laws 1861, which was substantially the same
as sec. 75.35, the court in Smith v. Board of Supervisors of
Barron County, supra, said at page 693:

"* * * the word 'terms' here used, refers solely to
the amount or sum to be paid on the principal, less than the
whole amount of the principal, and to the interest less than
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the twenty-five per cent., and perhaps may refer also to the
number of certificates to be sold to one person, and confers
no further power or discretion upon the board of supervis
ors in respect to such sales."

We do not find that this decision has ever been overruled
or criticized. Over the years no change has been made by
the legislature in these statutes that indicates any intention
on its part that the language of sec. 75.35, Stats., should be
construed to the contrary and this may be taken as legisla
tive acquiescence therein. Accordingly, the limitation in the
resolution of sales of certificates to former owners and
holders of liens on the land covered by the certificate does
not constitute a "term" of sale and therefore the resolution
is invalid as not within the provisions of sec. 75.35, Stats.,
limiting the order to "prescribing the terms of sale."

Furthermore, the resolution presents a question as to its
validity because of the classification it sets up in limiting
the sale of certificates to former owners of the land and lien
holders thereon. This classification precludes addition to
those in the class and thus sets up a closed class. Such clas
sification is not based on any consideration or distinction
that is germane to the purpose of the resolution which is
the effecting of collection by the county on the tax certifi
cates it holds through the medium of making a sale thereof.
Rather than holding out an inducement to purchasers so
that the county will effect collection and get its money it has
the opposite effect. The former owners of the property and
lien holders thereon have an interest in the property and
under sec. 75.01 (1) have the absolute right to redeem the
property from the certificate by paying the taxes, plus in
terest,. which is the same amount that would be payable in
purchase of the certificates under the resolution. In fact,
were they to acquire the tax certificates by purchasing them
under this resolution the legal effect would be that they paid
the taxes and the same would operate as a redemption.
Our court has held that the purchase of land at tax sale

or the acquisition of tax certificates by one who is the
owner and mortgagee or has an interest in the property or
a legal or contractual duty to pay the taxes thereon, is in
effect payment of the taxes and precludes him from obtain-
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ing a tax title by tax deed based thereon. Edgerton v.
Schneider, (1870) 26 Wis. 885; Hackett v. Van Dusen,
(1907) 132 Wis. 204, 111 N. W. 1097; OUon v. McDonald,
(1914) 156 Wis. 438, 145 N. W. 1078; Paetz v. Kenney,
(1934) 214 Wis. 158, 160, 252 N. W. 594; Bankers Farm
Mortgage Co. v. Christofferson, (1936) 221 Wis. 148, 266
N. W. 220; Marwalt Realty Co. v. Greene, (1937) 224 Wis.
1, 271 N. Y. 648.

Thus such resolution violates the accepted rules of classi
fication that it must be based upon substantial distinction,
be germane to the purpose, cannot rest on existing circum
stances only nor preclude additions to those included in the
class and, therefore, is invalid as setting up an arbitrary
and unreasonable classification. Kiley v. C. M. & St. P. R.
Co., (1909) 138 Wis. 215, 119 N. W. 309, 120 N. W. 756.
In XVI Op. Atty. Gen. 398 it was held that a resolution

of a county board attempting to limit sale or assignment of
county-owned tax certificates to persons holding prior tax
certificates or mortgages on the property is without au
thority of law and void. In XXII Op. Atty. Gen. 635 it was
held that the county may not limit the sale of its tax cer
tificates to owners of the real estate covered thereby. It was
ruled in an opinion, XXV Op. Atty. Gen. 216, that the
county board could not authorize the sale of county-owned
tax certificates upon condition that certain drainage district
bonds outstanding upon the lands be surrendered and can
celed, as such condition is without support or authority in
the statutes.

It is therefore our opinion that the resolution in question
is invalid and without force and effect.

HHP
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Minors — Child Protection — Order of juvenile court
committing child to custody of person other than parent un
der sec. 48.07, Stats., and erroneously purporting to charge
county other than that of child's legal settlement may be
corrected under proper circumstances.

If no other valid provision is made for payment of cost
of such child's care, county of its legal settlement is liable
by force of statute.
Licensed child welfare agency receiving custody of such

child may recover directly from county chargeable in man
ner in which other claims are recovered.

August 24,1942.

John A. Moore,

Acting District Attorney,

Oshkosh, Wisconsin.

The following is a brief resume of facts reported by you.
On April 19, 1941, the judge of the juvenile court of W
county found certain children then within the county to be
dependent and neglected and ordered that said children be
committed to the custody of a child welfare agency at the cost
and expense of W county. Thereafter the children's board
of W county petitioned for vacation of the order and for
entry of a new order on the ground that the legal settle
ment of the children was in F county rather than in W
county. An order to show cause based on such petition was
served upon the district attorney of F county fixing a date
for hearing before the judge of the juvenile court of W
county. Following the hearing the judge vacated that part
of the order of April 19, 1941, relating to legal settlement,
and on March 5, 1942, entered an order making the cost and
care of the children a charge on the city of F located in F
county, where the court found that the children were legally
settled. There appears to be no question but that the legal
settlement of the children was, at all times involved, in F

county.

You desire to know the extent of the liability of the two
counties for the care of the children and the method by
which liability may be enforced.
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For purposes of this opinion, we assume that the first or
der was merely erroneous, and not void. If there was a lack
of jurisdictional requirements so that the order was void, it
would, of course, be a nullity and could be expunged by the
court at any time without respect to the statutory require
ments relating to reopening, appealing from, or modifying
orders or judgments. See State ex rel. Wall v, Sovinski, 234
Wis. 386, and cases therein cited.
Sec. 48.01, subsec. (5), par. (am). Stats., gives to the ju

venile court of a county in which a child is present but not
residing jurisdiction in neglect and dependency proceedings
concurrent with the court of the county in which the child
resides. The opinion was given in XXIX Op. Atty. Gen. 159 ^
that under the provisions of said section the juvenile court
of a county in which a child is present may hold the county
of the child's legal settlement responsible" for its care. As
suming, therefore, that jurisdictional requirements as to
procedure were met and the juvenile court of W county had
authority to enter an order charging the proper county with
the care of the child found to be dependent, but that the or
der was erroneous with respect to the question of legal set
tlement, the provisions of sec. 269.46 (1) provide a method
for correcting the error. That section provides in pai-t:

"The court may, upon notice and just terms, at any time
within one year after notice thereof, relieve a party from a
judgment, order, stipulation or other proceeding against
him obtained, through his mistake, inadvertence, surprise
or excusable neglect and may supply an omission in any pro
ceeding."

While W county was apparently not a "party" to the pro
ceeding in which the erroneous order was entered, it has
been held in Langlade Realty Co. v. Magee, 156 Wis. 457,
that the statutory relief authorized in sec. 269.46 (then sec.
2832, Stats. 1913) is available for the benefit of a person
who is not a party of record but who was a real party in in
terest. See also Lampson v. Bowen, 41 Wis. 484. Since the
erroneous order purported to make W county liable for the
care of the children, W county had a real interest so as to be
entitled to relief from the error according to the provisions
of sec. 269.46.
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We do not give an opinion upon the authority of the chil
dren's board of W county to apply for relief from the error
on behalf of the county. Even if the board's legal capacity
might have been questioned, such an objection does not go
to the cause of action {Weirich v. Dodge, 101 Wis. 621,
Murray v. McGa/rigle, 69 Wis. 483) and is waived unless
taken by appropriate procedure {Martin v. Smith, 289 Wis.
314).
In addition to the provisions of sec. 269.46, it may be

noted that sec. 48.07 authorizes the judge of a juvenile court
to modify the "terms" of a commitment of a delinquent,
neglected or dependent child. The court may under sec.
48.07 (6) (a) order a parent to pay a part or all of the keep
of a committed child. It would seem, therefore, that the
question of chargeability for support is one of the "terms"
of the commitment which the statute authorizes the court
to modify in accordance with changing conditions.

Since that portion of the order purporting to charge W
county with the cost of the care of the children was vacated
on the ground of mistake within a year after the entry of
the order, W county is relieved of whatever force the orig
inal order may have had as against it.
F county was apparently never served in the manner re

quired by sec. 262.09 (1), so as to make it a party to the
proceedings before the juvenile court of W county, neither
does the order purport to charge F county, but rather the
city of F within F county. In XXI Op. Atty Gen. 643 the
question whether service of notice upon a county is neces
sary in order to charge it with the support of a child com
mitted to custody was discussed. No opinion was given there
as to whether determination of legal settlement is binding
upon the county in the absence of notice but it was stated
that it would be better practice to serve such notice.

It was held in Coyle v. Richter, 203 Wis. 590, that a judg
ment affecting a city's interest is not binding upon it unless
it is a party. As a general rule if a party is not brought into
court by the proper notice the judgment is void as against
him. Godfrey v. Wright, 151 Wis. 372. The statutory
method prescribed for service is usually essential to sustain
a valid judgment against a governmental subdivision.
Mariner v. Town of Waterloo, 75 Wis. 438. If binding judg-
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ment against the county were a necessary condition prece
dent to its liability, it is doubtful whether judgment rend
ered without legal notice to the county would suffice.
The legislature could, if it chose, impose liability upon a

county with respect to the expense of maintaining indigents
without any notice or opportunity to be heard in individual
cases, since the whole matter of poor relief is of statutory
origin and counties "have no private powers or rights as
against the state." Holland v. Cedar Grove, 230 Wis. 177,
189. Whether the legislature has chosen to reach such a re
sult through the enactment of a particular statute is a ques
tion of interpretation. Sec. 48.06 specifically provides that
in proceedings to establish juvenile delinquency, neglect or
dependency the person having custody or control of the
child shall be summoned and "summons may be issued re
quiring the appearance of any other person whose presence,
in the opinion of the judge, is necessary." No mention is ex
pressly made in either sec. 48.06 or 48.07 of service upon
the county to be charged.

Sec. 48.07 (6) (a) provides in part:

"Whenever a child is committed by the court to custody
*  * * and no provision is otherwise made by law for
the support of such child, compensation for the care of such
child, when approved by order of the court, shall be a
charge upon the county * * *."

The phrase "when approved by the court" is shown by its
position and by the punctuation used to refer to the word
"compensation" so that the court's approval was apparently
intended to relate to the reasonableness of the compensa
tion.

Under this statute, the question whether the public shall
be chargeable for the support of a child committed to the
custody of one other than the parent does not await an af
firmative decision of the judge as, for example, does charge-
ability of the public for the support of a person admitted to
a tuberculosis sanatorium under sec. 46.10 (la). Sec. 48.07
(6) (a) provides that liability for the support of a de
pendent child is in the first instance upon the county unless
the judgment or the law provides otherwise. It is therefore
the statute rather than the judgment which establishes such
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liability. If the court fails to order that the parents shall be
chargeable with the support of the child, the statute makes
the cost a charge upon the county.

It is pointed out in XXIX Op. Atty. Gen. 159 that the
county referred to by the statute is the county "of legal
residence." Accordingly, when a child is found by the
proper juvenile court to be neglected and dependent and is
committed to the custody of a person other than his parent,
the county of his legal settlement becomes liable, by force of
statute, for such compensation for the child's support as is
approved by order of the court. Under the statute the only
circumstances which are made conditions precedent to the
existence of county liability are (1) a valid order of com
mitment of a delinquent, neglected or dependent child to the
custody of a person other than a parent; (2) existence of
the child's legal settlement in the county; (3) absence of
other provision for the child's support. These comments are
not to be construed as indicating that the juvenile court has
no jurisdiction to determine the question of legal settlement
if the facts are before it, nor that it would not be preferable
practice for it to do so. In such a case it would also be pref
erable practice to summon the counties involved to partici
pate.

Since there is no question but that the legal settlement of
the children is in F county, the conditions prescribed by
statute have been met and a statutory liability arises. The
attempt to charge the expense of the care of the child upon
the city of F was unauthorized by statute and accordingly is
a nullity. The statute specifically provides that the liability
shall be upon the county rather than upon the city. See
XXIX Op. Atty. Gen. 159. A finding that the legal settle
ment of the children was in the city of F, which is located in
the county of F, is equivalent to a finding that the legal set
tlement was in the county. In the words of the statutes "no
provision is otherwise made by law" for the support of the
children than by the county of their legal settlement.

You submit the further question of what method may be
followed for enforcement of the claim.

As we understand it, the children were committed to the

care of a licensed child welfare agency. Sec. 48.07 (6) (b).
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Stats., gives such an agency a right of recovery against the
county chargeable. Such subsection reads:

" (b) Except as otherwise provided in paragraph (a) of
this subsection, a licensed child welfare agency into whose
care and custody a child has been committed by a juvenile
court shall be entitled to recover from the county charge
able for the support of such child, a reasonable sum to be
agreed upon by the juvenile court and such agency, for his
care and maintenance in an institution and not exceeding
seven dollars per week if boarded in a family home, less in
either case any amounts received pursuant to paragraph
(а) of this subsection. Such amounts shall be payable as
are other claims against the county and an amount suffi
cient to pay all such claims shall be appropriated annually
by the county."

The fact that such amount is made "payable as are other
claims against the county" would make applicable sees.
59.76 and 59.77, relating to the filing and payment of claims
against the county.

You have referred to the procedure described in sec. 49.03
(8a) and ask whether the claim, if disallowed, may be
prosecuted before the department of public welfare. The
fact that a particular type of public assistance is in sub
stance a form of poor relief does not of itself mean that it
is subject to sec. 49.08 (8a), relating to determination of
disputes by the public welfare department. If the statutes
governing the specific type of assistance provide for a dif
ferent method of adjustment of claims, sec. 49.03 would not
apply. So long as the claim for care of a dependent child
remains in the hands of the licensed welfare agency which
receives custody of the child, it is clear that the procedure
outlined in sec. 49.03 could not be applicable. That pro
cedure is available only for claims by "one municipality or
county against another municipality or county." Sec. 48.07
(б) (b) contemplates that the child welfare agency shall
recover directly "from the county chargeable" through the
use of the same machinery that is available for general
claims against a county.

If W county, not being responsible for the expense of
maintaining the children, pays the child welfare agency for
such care, it does not do so at the behest of any statutory



300 Opinions of the Attorney General

provision. Its claim against F county, if any, would be as
the successor to the agency.

It is true that the opinion in XIX Op. Atty. Gen. 441 indi
cates that aid to dependent children is a form of relief and
that the procedure in sec. 49.08, Stats., is applicable for re
covery of claims by one county against another. Assuming
that such opinion is valid as applied to cases where custody
of a dependent child is given to a person other than a
licensed child welfare agency, the opinion did not purport to
go farther than to hold that provisions of sec. 49.03 are ap
plicable to claims relating to dependent children where they
are not superseded by specific provisions inconsistent there
with. The provisions of sec. 48.07 (6) (b) relating to re
covery of claims for the care of dependent children by
licensed welfare agencies are specific and as to such claims
they prevail over the provisions of sec. 49.03 relating to set
tlement of disputes involving poor relief as between coun
ties and municipalities.
The claim of the child welfare agency having the custody

of the children being governed by sec. 48.07 (6) (b) rather
than by sec. 49.03, the question arises as to the effect of the
payment of such claim by a county other than the one
chargeable. When one person discharges the obligation of
another he may have a right under appropriate circum
stances to recover from such other either on the theory of
subrogation to the rights of the creditor {Leonard v. Bot-
tomley, 210 Wis. 411, Reddington v. Franey, 131 Wis. 518)
or on the theory of quasi contract or implied promise to pay
{Hanson v. Martin, 192 Wis. 40, Grosshier v. Chicago, St.
P., M. & 0. R. Co., 173 Wis. 503). In order that the right
to recover shall exist, however, the person discharging the
obligation must be put under some duty to do so or must
have made the pajnnent to protect some interest of his own.
No right of recovery exists in favor of one who pays the
debt of another as a mere volunteer. Bank of Bardboo v.
Prothero, 215 Wis. 552, Marshall & Ilsley Bank v. Hackett,
Hoff & Thiermann, 213 Wis. 426, Supervisors of Portage Co.
V. Supervisors of Waupaca Co., 15 Wis. 361. In the last
case the county in which a prison was located paid the
sheriff for the expense of maintaining a prisoner sent from
an adjoining county. It was held that the county making
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the payment could not recover of the county from which the
prisoner was sent although the latter was originally legally
liable for the maintenance of the prisoner. The decision was
based upon the fact that the payment by the county which
was not legally liable was gratuitous and voluntary. The
foregoing case, however, is not identical with the facts re
ported by you. The payment by W county may have been
made under a mistake of law as to its liability. There had
been an order issued by its juvenile court holding it charge
able, and even though the order was erroneous it furnished
color for the belief that W county was under obligation to
make the payment. Such circumstances may be sufficient to
take the payment out of the voluntary class. The Wisconsin
court has recognized that a payment induced through the
mistaken belief that it was obligatory or that it was neces
sary in order to protect the payer's interest may entitle the
payer to be subrogated to the rights of the creditor. Schuetz
V, Schuetz, 237 Wis. 1, Iowa County Bank v. Pittz, 192 Wis.
83.

The supreme court determined in Holland v. Cedar Grove,
supra, that the determinative powers of the department of
public welfare under sec. 49.03 are limited to finding
whether the person receiving relief was a poor person and
where he had his legal settlement. Under sec. 48.07 the ques
tion whether a child is entitled to care at public expense is
predicated only (1) upon a finding of the juvenile court that
he is delinquent, neglected or dependent, (2) upon an order
committing him to the custody of a person other than his
parents, and (3) the absence of other provision for his sup
port. Certainly the legislature did not intend to give the de
partment of public welfare authority to supersede the deci
sion of the juvenile court as to these matters by a finding
that the committed child was not entitled to be supported at
public expense. You state that there is no dispute as to the
fact of legal settlement. Even if it be conceded that there
are cases involving the support of children committed to
custody by a court which may be brought before the depart
ment of public welfare under sec. 49.03 as stated in XIX
Op. Atty. Gen. 441, the questions involved in the case re
ported by you are not ones which that department is au
thorized under the decision of the Holland case to deter-



302 Opinions of the Attorney General

mine. Indeed, the Holland case, having been decided since
the opinion in XIX Op. Atty. Gen. 441, might well furnish
grounds for modification of that opinion.
The liability of F county to W county rests upon legal and

equitable principles rather than upon statute alone and
should be enforced through filing the claim as prescribed in
sees. 59.76 and 59.77. If disallowed, action may be then
brought in the proper court, which would have jurisdiction
to determine legal and equitable questions such as the right
to subrogation, whereas the department of public welfare
would have no such authority. Holland v. Cedar Grove,
supra.

BL

Public Health — Slaughterhouses — Sec. 146.11, Stats.,
has no application to building where animals are not killed
but carcasses are dismembered for use as animal food, since
term "slaughterhouse" implies killing of animals.

August 27,1942.

Bruce Dim mitt, Assistant Sanitary Engineer,

Board of Health.

You have requested an opinion as to the application of
the slaughterhouse law, sec. 146.11, Stats., to a building on
a farm where no animals are killed but where carcasses are
dismembered for the purpose of preparing animal food.

Sec. 146.11 applies to "slaughterhouses" and the "busi
ness of slaughtering." We are unable to find any definition
of the word "slaughterhouse" which does not include as a
necessary element the killing of animals. Since no animals
are killed in the building in question it follows that it is not
a slaughterhouse and sec. 146.11 has no application.
WAP
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Municipal Corporations — Towns — Garbage Dumping
— In order to transport garbage into town and there dis
pose of same resident of city must first secure permit under
sec. 60.72, subsec. (1), Stats., notwithstanding that city has
permit so to do and that city owns dumping ground located
in town.

August 27,1942.

Dr. C. a. Harper, State Health Officer,

Board of Health.

You state that it is claimed that the permit secured by a
municipality, pursuant to sec. 60.72, Stats., is for the use of
the municipality and not of individual residents of the mu
nicipality. You inquire whether under sec. 60.72, Stats., a
resident of a city may transport his garbage from the city
to a city-owned dump located in a town, and dispose of his
garbage at the dump, without first having secured a permit
so to do from the town board.

Sec. 60.72, subsec. (1), Stats., provides as follows:

"No person or municipality shall transport any garbage,
rubbish or other refuse into or within any town for the pur
pose of dumping or otherwise disposing of the same until
such person or municipality shall have first secured a per
mit so to do from the town board. This section shall not
apply where the city or village owns its own dumping or
disposal ground and confines its dumping or disposal to such
grounds; provided, that such disposal shall be conducted in
a sanitary manner satisfactory to the state board of health."

In enacting the above quoted statute the legislature ap
parently recognized that promiscuous hauling and disposal
of garbage might result in unsightly and unhealthy condi
tions, and therefore might create a nuisance. In order that
towns could protect themselves against such undesirable
conditions the legislature granted them the power to grant
or to withhold a permit for transporting or disposing of gar
bage within their boundaries. Since haphazard hauling and
disposal of garbage was the evil intended to be eliminated,
quite irrespective of by whom it was done, it is our opinion
that in the first sentence of the above quoted statute the
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legislature used the words "person or municipality" advis
edly and that the express mention of both shows that neith
er was employed in a sense that included the other. There
fore the issuance of a permit under sec. 60.72 (1), Stats.,
to either an individual person or a municipality to haul and
dispose of garbage within a town does not license the other
to engage in similar activities without securing a permit.

This result obtains notwithstanding that the city resident
hauls his garbage to a city-owned dump located in a town
and there disposes of the same. It is true that the second
sentence of the above quoted statute makes inapplicable un
der certain circumstances the requirement in the first sen
tence for securing a permit. However, the said second sen
tence is a proviso. Compare Pabst Brewing Co. v. Milwau
kee, (1912) 148 Wis. 582, 586. It is well established that a
proviso is construed strictly, so as to take no case out of the
enacting clause that it follows which does not fairly come
within its terms. 59 C. J. 1089, United States v. Dickson,
(1841) 40 U. S. (15 Pet.) 141,165.
A strict scrutiny of said proviso readily reveals that the

word "its" contained therein refers in each instance that it

is used back to either the word "city' 'or "village," or, in
other words a municipality. Sec. 67.01 (1), Stats. Thus,
for all intendments and purposes, said proviso is to be read
as though it made the first sentence of sec. 60.72 (1), Stats.,
inapplicable where a city or village owns a dumping
ground and such city's or village's dumping or disposition
of garbage is confined to such grounds. In other words,
the proviso carves out a special exception in favor of cer
tain municipalities, but in no way has this exception been
extended to individuals.

It is our opinion, therefore, that under sec. 60.72 (1),
Stats., a city resident must secure a permit from a town
board before transporting garbage into or within any town
for the purpose of dumping or otherwise disposing of the
same, notwithstanding that the city within which he re
sides has a permit so to do and notwithstanding that the city
owns a dumping ground located in the town.
MLS
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Insurance — State Insurance — Municipal Corporations
— Municipal Law — Public Officers — Board of water com
missioners of city may not contract with privately operated
companies for insurance upon water department property
after common council of such city has voted to insure in
state insurance fund under sec. 210.04, Stats., unless com
mon council votes to terminate insurance which it previ
ously authorized.

August 31,1942.
Morvin Duel,

Commissioner of Insurance.

You have inquired whether the board of water commis
sioners of a city may insure water department property in
privately operated insurance companies after the common
council of such city has voted to insure in the state insur
ance fund.

In XXX Op. Atty. Gen. 405, the opinion was given that
no board or committee in charge of county property may
insure such property in a privately managed insurance com
pany after the county board has voted to insure in the state
insurance fund. Much of the reasoning in that opinion is
applicable by analogy to the question which you submit.
The authority of a board of water commissioners is de

fined under section 66.06, subsec. (10), Stats., which says
that such board is "to take entire charge and managemenjt
of such utility, * * * and to supervise the operation
of the utility under the general control and supervision of
the * * * [common] council."
Assuming that the foregoing provision empowers a city

board of water commissioners to contract for insurance on

water department property without authorization by the
common council, action of the common council within the
scope of its authority under sec. 210.04, Stats., supersedes
the right of the board of water commissioners to take con
trary action.

Section 210.04 (1) authorizes the common council of a
city to vote to insure in the state insurance fund under the
provisions of that section. The subsection further provides
that after such a determination has been made by the coun-
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cil, "no officer or agent of any * * * city * * *
having charge of any public * * * property" of the
city "shall contract for or pay out any money or funds for
insurance * * * upon property," except upon certifica
tion by the commissioner of insurance. Subsec. (2) pro
vides that after the vote of the council, "the clerk thereof
shall report to the commissioner of insurance each policy
of insurance which shall then be in force upon any prop
erty * * * belonging to the * * * city * * *
whether under the control of such * * * council or any
other hoard, officer or agent". Subsec. (8) provides that
after such a decision by the council, "the insurance on
all property of * * * such * * * city * *
shall be provided for" through the state insurance fund.

These provisions indicate that the decision of the common
council to insure city property in the state insurance fund
is to be binding on all other officers of the city. The legisla
ture has indicated no intent to constitute a municipally
owned water department as a separate corporate entity.
Sec. 66.06 deals with the board authorized to manage a util
ity acquired by a city as a department or agency of such
city. Such a board is among the officers and agents bound
by action of the common council under sec. 210.04 (1).

Subsec. (8) of sec. 210.04 is not in conflict with the other
provisions of the section. It was intended to provide a
means of terminating the insurance which was taken under
the authorization of the preceding subsections, and is pri
marily an incident to the scheme of insurance as previously
set up. The right to terminate a contract ordinarily rests
in the contracting parties rather than in a third entity. It
seems probable that, in specifying the agency which should
have the right to terminate the insurance by the phrase "its
board or council", the legislature intended to refer to the
agency which was authorized to make the original deter
mination to insure in the state insurance fund. Reducing
the language of the first part of subsec. (8) to the phrase
ology applicable to cities, it reads: "Any * * *
*  * * may terminate its insurance in the 'state insur
ance fund' by a majority vote of its * * * council".
The reference in subsec. (8) to a vote of "its board" obvi
ously pertains to termination of insurance taken by mu-
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nicipal entities whose chief governing body is designated as
a board rather than a council.

You have also asked the question whether the water com
mission may withdraw from the state insurance fund and
place insurance in a private company if the same is certi
fied by the commissioner of insurance under sec. 210.04,
subsec. (1). As was pointed out in XXX Op. Atty. Gen.
405, the insurance commissioner has no authority except
such as emanates from the statutes. In view of the various
provisions above quoted, which indicate the legislative in
tent that after a vote by the common council city property
may not be insured otherwise than in the state insurance

fund, it appears that the only certification which the insur
ance commissioner is authorized to make with respect to
premiums is as prescribed in subsec. (3), that is, certifica
tion of the amount of premium due the state treasury for
the benefit of the state insurance fund. The reference in

subsec. (1) to certification by the insurance commissioner
must be read in the light of the remaining provisions of the
law. Subsec. (1) does not purport to contain a scheme of
authorization with respect to the functions of the commis
sioner. The terminology there used has reference to his
functions as defined in the provisions enacted for that pur
pose. The insurance commissioner has no power to authorize
payment of premiums for insurance taken contrary to the
provisions of sec. 210.04, Stats.
BL



308 Opinions op the Attorney General

Indigent, Insane, etc. — Poor Relief — Insurance — Fire
Insurance — Lien held by county under sec. 49.26, subsec.
(4), Stats., does not of itself give county lien upon proceeds
of fire insurance policy issued to owner of property.
County's lien may be protected by means of loss payable
clause in insurance policy.

August 31,1942.

L. A. Koenig,

District Attorney,

Phillips, Wisconsin.

You inquire whether the county has a lien upon proceeds
of a fire insurance policy on a building upon which the
county has a lien for old-age assistance under the provisions
of section 49.26, subsec. (4), Stats. The question arises, as
we understand it, in connection with the administration of
the estate of a beneficiary of old-age assistance, the proceeds
of the insurance policy being in the hands of the adminis
trator and being insufficient to pay all claims against the
estate.

It appears to be well settled that a lien upon real estate
does not of itself give the lienor any right to the proceeds
of a fire insurance policy carried op such property by the
owtner. In 1 Couch on Ins., sec. 3, pp. 7-10, it is said:

"It is well settled that insurance is a personal contract,
whatever the subject-matter thereof may be. And this
though the insured is designated as 'for account of whom it
may concern.' " Consequently the obligation to pay is one
which does not run with the property, whether it be real
estate or personalty, unless assigned with the consent of
.the insurer, or unless by express stipulation of the parties
it is made to run with the subject-matter, or the contract
be so framed as to inseparably attach the risk to the prop
erty, * * * But neither a mortgagee nor any other lien
creditor can claim under a policy written for a mortgagor
or owner of property, unless there is an express agreement
permitting it. * * * These principles grow out of the
fact that it is not the thing that is insured, but rather that
any right under the contract appertains to the person, the
theory being that the intention is to avert any loss or dam
age that the insured might sustain because of a risk in
sured against." (Emphasis ours.)
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If, however, the owner of property agrees to take out in
surance for the benefit of another who has an interest in
the property, such other has an equitable lien on the pro
ceeds of the policy even though the owner takes the policy
in his name alone. Conners v. Aaron, 207 Wis. 115 ,* Hous
ton Canning Co, v. Virginia Can Co., 211 Ala. 232, 100 S.
104, 35 A. L. R. 912; Lindley v. Orr, 83 111. App. 70; Cronv-
well V. Brooklyn F. Ins. Co., 44 N. Y. 42, 4 Am. R. 641;
Farwell v. Johnson, 121 Misc. 556, 201 N. Y. S. 327.
Whether such an agreement exists in a particular case is,
of course, dependent upon the facts. The mere payment of
premiums by one other than the insured is, as a rule, not
sufficient to give such other a lien upon the proceeds. See 2
Couch on Ins., sec. 351, p. 1038.
You call attention to the fact that, under regulations of

the federal social security board and the state pension de
partment, county administrators are required to budget,
within the amount allowed to an old-age assistance benefi
ciary, a sum sufficient to cover insurance premiums. What
rights exist under such facts as between the county and the
old-age assistance beneficiary, where the proceeds of the
policy are still in the hands of the insurer or of the bene
ficiary and no rights of third parties have intervened, are
not here dealt with. Such questions would seem to be largely
academic, in view of the fact that a transfer of the fund
might be required under the provisions of section 49.26 (1).
For the same reason it would seem to be beyond the scope
of this opinion to determine in what other situations, if any,
equity will recognize a claim for lien against the proceeds of
insurance where there is concededly no legal lien at law.

Although a statutory provision creating a lien on real
estate might extend the lien either expressly or impliedly to
the proceeds of a fire insurance policy, contrary to the gen
eral rules above quoted, section 49.26 (4) makes no such
provision. It gives the county a lien upon real estate only.
The proceeds of a fire insurance policy are personal prop
erty inuring to the beneficiary by force of contract. The
statutes provide a separate method of securing pajonent of
the county's claim out of the personal property of a bene
ficiary of old-age assistance. It was ruled in XVII Op. Atty.
Gen. 751 that the county has no preference over other
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claimants with respect to personal property, if such prop
erty has not been assigned to the county in the manner au
thorized by section 49.26 (1).

If the county desires to establish its right to the proceeds
of a fire insurance policy in advance of the time when it be
comes payable, so as to give the county's claim precedence
over the claims of third persons, further steps are neces
sary beyond the mere filing of a certificate to perfect the
statutory lien on the insured real estate.
The steps discussed in Connors v. Aaron, supra, whereby

the proceeds of a policy are impressed with an equitable
lien through an agreement between the insured and the
lienee to insure for the benefit of the latter, do not always

provide adequate protection. If the property owner fails to
comply with the agreement, the equitable lien on the pro
ceeds of the policy is subject to destruction by the interven
tion of the rights of third parties who have no notice of the
lien.

The supreme court, in State Bank of Chilton v. Citizens
Mut. F. Ins. Co., 214 Wis. 6, describes three ways in which
one having a mortgage interest in property may protect that
interest (p. 11):

"(1) under a simple loss payable or option mortgage
clause, the mortgagee may be simply an appointee of the
insurance fund;
(2) by virtue of the standard mortgage clause, often re

ferred to as the subrogation clause * * *
(3) by a policy procured by and issued to the mort

gagee."

See also Keith v. Royal Ins. Co., 117 Wis. 531.
It seems probable that the legislature, in giving the lien,

intended the county to have the power to protect its inter
ests in the manner usually employed by persons having sim
ilar interests in property. The provision for a lien in favor
of the county was substituted by ch. 7, Laws Special Ses
sion 1937, for the earlier provision that the county judge
might require the old-age assistance beneficiary to transfer
his entire property, both real and personal, to the county.
Under the earlier provision, after a transfer was effected,
the proper county officer was empowered "to sell, lease or
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• transfer such property, or defend and prosecute all suits
concerning it, and to pay all just claims against it, and to
do all other things necessary for the protection, preserva
tion and management of the property." Such power to deal
with the property as a whole was doubtless ample to au
thorize carrying insurance on the real estate, so that the
proceeds would be payable into the general fund held and
managed by the county. As pointed out in Goff v. Yauman,
237 Wis. 643, 647:

"* * * The provision in sec. 49.26 (1), Stats. 1935,
which authorized the county judge to require a transfer of
^e beneficiary's property, was rendered unnecessary and
inapplicable to real estate in Wisconsin by the amendment
enacted by ch. 7, Laws of Sp. Sess. 1937; and by sec. 49.26
(4), Stats., created thereby there was substituted for the
transfer of title, which could theretofore be required, the
statutory lien provided in sub. (4) as the means of securing
the repayment of the old-age assistance benefits. There is
nothing in this legislation that indicates, even by implica
tion, that the legislature intended the i^esent law to be less
comprehensive and effective in its application to secure such
repayment than was the law for which it was substituted."
(Emphasis ours.)

The method of protection described in Keith v. Royal Ins.
Co., supra, p. 538, as "far the most common" is by a simple
loss payable clause in the insurance contract. Since the
usual means of providing security for a mortgagee as de
scribed in State Bank of Chilton v. Citizens Mut. F. Ins. Co.,
supra, do not involve an assignment of the policy itself (see
Cary Mfg. Co. v. Acme Brass <& Metal Works, 215 Wis.
585), it will not be considered here whether a fire insurance
policy upon which no loss has become payable falls within
the class of "property" which the county judge may require
to be transferred under section 49.26 (1), Stats.
BL
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Appropriations and Expenditures — Conservation Corn^'
mission — Claims — Damages — Conservation commission
may compromise claim arising under written lease for fish
ponds by paying agreed amount of money in lieu of fish
which it was orally agreed lessor was to receive at termina
tion of lease, fish having been destroyed by disease, and such
claim approved by conservation commission should be au
dited by secretary of state.

State is not liable for services rendered to it in absence of
contract or in absence of compliance with civil service law
and no such claim should be compromised or audited.

State is not liable for damages arising out of negligent
acts of its officers or agents and no such claim should be
compromised or audited.

August 31,1942.

Fred R. Zimmerman,

Secretary of State.

Attention C. A. Nickerson, Auditor.

You have asked for our advice on the auditing of a cer
tain claim presented to your office by the conservation com
mission.

The claim arose out of the following circumstances: On
September 19, 1938, the claimant leased certain premises
to the conservation commission for fish rearing purposes.
The lease was for three years and the consideration ex
pressed in the lease was "one dollar and other valuable con
siderations."

Although not expressed in the lease it appears that the
other "valuable considerations" were that the lessor was to

become the owner of all fish in the ponds at the expiration
of the lease. Some 20,000 trout were placed in the ponds
during the period of the lease. It is estimated that they
were worth not less than $1.00 each, but the fish became in
fected with a disease known as furunculosis (red spot) so

that very few fish survived the lease period and those that
did were , of no value because of the disease.
The claimant also performed services in caring for the

fish, which services he estimated to be of the reasonable
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value of $485.00, although it is not claimed that there was
any contract of employment, either under the lease or oth
erwise.

The voucher as presented for payment is in the sum of
$775.00 and is described as being in full settlement for all
claims arising under the lease, and also for services ren
dered in caring for the fish, storage of fish foods, and "al
leged damage to ponds and all other claims arising from
said lease or in any way appertaining thereto."
You inquire if the secretary of state may authorize pay

ment of this claim or whether it is a claim requiring legis
lative action.

Undoubtedly the conservation commission is authorized
to lease ponds for the propagation and rearing of fish. Sec.
23.09, subsec. (7), par. (f). Stats. Its appropriation stat
ute, sec. 20.20, is couched in very broad language and sug
gests no substantial question as to the authority of the com
mission to pay rental for the leasing of a fish rearing pond.
See also XXIX Op. Atty. Gen. 217.

It would follow that the commission might properly settle
a dispute arising under the agreement in question and the
settlement arrived at could be paid just the same as though
its terms were expressly a part of the original agreement.
Contracts of the state with individuals are to be construed

in the same manner and have the same binding effect on
the parties thereto as the contracts of private parties and
whatever is essential to enjoyment of the thing granted will
necessarily be implied. 59 C. J. 183. See also Sholes v.
State, 2 Pin. 499. The state is bound to observe the same
rule of conduct in performance of its contractual relations
with its citizens as it requires them to observe, and, like an
individual, it is liable for breach of contracts. 59 C. J. 187.

It is true that the contractor cannot recover damages for
breach of the contract until the claim has been presented to
the legislature and been denied. Sec. 285.01, Stats. This
provision, however, does not require, so far as we are able
to determine, that a claim must be presented to the legisla
ture followed by allowance and payment or disallowance
and a lawsuit under sec. 285.01 in cases of disagreement
arising under the contract where the state agency making
the contract is able to reach a settlement satisfactory to
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both parties. The state, through its various agencies and
officers, is a party at all times to many hundreds of con
tracts and it is inevitable that disputes and differences of
interpretation should be constantly arising. As a practical
matter these are usually settled without resort to the legis
lature or the courts. To require that they must be submit
ted to the legislature, even though a reasonable compromise
is acceptable to both parties, would practically place state
business at a standstill and would discourage any reason

able person from contracting with the state.
However, in so far as the claim in question purports to

be in settlement for services and damages a different result
suggests itself.
The claimant does not represent that he had any contract

with the state either express or implied for services in feed
ing the fish or for storing fish foods, nor does he claim that
any of such services were performed at the special instance
or request of the state conservation commission or its
agents. At the most, he was a mere volunteer as to these
matters, and the state cannot be charged with any liability
therefor which would properly form the basis for any com
promise, however nominal.

Sees. 14.71 (1) and 16.29 (2), Stats., also make it clear
that before the commission may legally employ one there
must be a compliance with the civil service law, ch. 16. This
was not done.

Likewise as to any claim for damages. It is well settled
that tort claims arising out of the negligent acts of its offi
cers or agents do not render the state liable. Holzworth v.
State, 238 Wis. 63. Moreover, there is no contention here
that there was any negligence on the part of the state or its
officers or agents which would form the basis for a claim
for damages even though there were no immunity on the
part of the state.

It is impossible to tell from the face of the voucher what
part, if any, of the $775.00 was considered by the commis
sion to represent consideration for the lease and what part,
if any, was allocated for services or damages, or both. It
may well be that the commission considered that there was
no liability either for services or damages and that the com
promise figure approved relates entirely to the considera-
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tion for the lease, which consideration the claimant had
failed to receive. If such is the case, we would suggest that
the voucher be resubmitted in such form as to eliminate any
indication that the payment called for is in settlement for
services or damages for which there is no liability.
In closing we cannot refrain from commenting briefly on

the unwise procedure followed in the making of this lease.
While at times there may be good reasons for- reciting a
consideration of "one dollar and other valuable considera

tions" in a recorded deed conveying real estate where the
parties do not wish to make the actual consideration public,
we do not believe that this practice should be followed by
the state in the making of unrecorded leases. It opens wide
the door for fraud, collusion and disappointment. The par
ties to such an oral agreement may forget or die. The rights
of the claimant here rest almost entirely on the memory and
truthfulness of the employee of the conservation commission
who negotiated the lease. While an orfil agreement to pay a
consideration in addition to that expressed in the instru
ment is valid, Kickland v. The Menasha W. W. Co,, 68 Wis.
34, the practice is not to be recommended.
WHR
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Statistics — Vital Statistics — Birth Certificates —
Court order requirement of sec. 69.26, Stats., with respect
to furnishing copy of illegitimate birth records^ applies to
all illegitimate birth records and is not limited to records of
those births that occur after October 1, 1907, and is applic
able to delayed illegitimate birth records as well as to such
records made at time of birth.

September 4,1942.

Board of Health.

Attention Carl N. Neupert, M. D., Assistant State Health
Officer.

In your letter you submit two questions as follows:

"Question # 1: Is a court order required for issuing a
copy of an illegitimate birth record in every case or in only
those occurring subsequent to Oct. 1, 1907 ?
"Question # 2: Given a young man who submits proof

of birth to obtain a birth certificate to enable him to enter
the air corps—^the information he submits discloses that the
birth was illegitimate. He has submitted the material, fees
for establishing of delayed birth and a certified copy and re
quests such a copy. Would the copy constitute a certified
copy of a delayed birth certificate or of an illegitimate birth
record, requiring a court order to issue a certified copy of
the material as submitted by him."

Sec. 69.26 provides as follows:

"The physician or midwife in attendance when any birth
occurs shall file a certificate of birth, properly and com
pletely filled out, giving all the particulars required by sec
tions 69.01 to 69.59, inclusive, with the local registrar of
vital statistics of the district in which the birth occurred
within 5 days after the date of birth. All certificates for il
legitimate births subsequent to October 1,1907 shall be kept
in a separate file and shall be subject to public inspection
only upon court order, except for obtaining proof of heir-
ship. A copy of an illegitimate birth record shall be fur
nished only upon the order of any county judge or judge of
the juvenile court. All bills or charges for professional
services rendered by the physician or midwife in attendance
upon a birth shall be unlawful if the birth certificate, prop
erly filled out, is not reported as herein provided."
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We are of the view that a court order is required for issu
ing a copy of an illegitimate birth record in all cases and
that the court order requirements are not limited to illegiti
mate births occurring subsequent to October 1, 1907. This
conclusion seems fairly clear in the light of the legislative
history of sec. 69.26. The illegitimate birth feature of the
section was first enacted by ch. 41, laws of 1935. As orig
inally enacted the section read:

certifioates for illegitimate births shall he
kept in a separate file and shall he subject to public inspec
tion only upon court order, except for obtaining proof of
heirship. A copy of an illegitimate birth record shall be
furnished only upon the order of any county judge or judge
of the juvenile court. * * *"

It will be noted that the furnishing of a copy, as orig
inally enacted, related to all illegitimate birth records and
that the copy provision was in no sense limited as to births
that occurred subsequent to October 1, 1907.

Sec. 69.26 was amended by ch. 259, sec. 2, Laws 1941, to
read as it now reads.. The amendment limited the separate
filing requirements and the public inspection provisions to
"illegitimate births subsequent to October 1, 1907" but con
tained no such amendatory limiting provisions with respect
to the then existing law regarding the furnishing of copies
of illegitimate birth certificates. We must presume that the
legislature was content with the all-inclusive features of the
existing law with respect to furnishing copies of illegitimate
birth certificates by its failure to amend or limit the all-in
clusive features of this provision. The limiting features of
the f 941 amendment relate only to the filing and inspection
provisions of illegitimate birth records and cannot be given
a scope or effect beyond the subject matter to which they
relate.

We are of the view that a court order is required when
you furnish a certified copy of what you term a "delayed"
illegitimate birth record. You are asked to furnish a certi
fied copy of a record. You have no such record. According
ly information is furnished your department which justi
fies its issuing a "delayed" birth record. This delayed birth
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record then becomes an official record. If the delayed record
thus established is an illegitimate birth record, we cannot
see why the provisions of sec. 69.26 are not applicable to it.
The subject matter of the section concerns illegitimate birth
records. The regulatory feature is with respect to copies of
illegitimate birth records as such and a delayed illegitimate
birth record would seem to be quite as much within the
sweep of the regulatory feature of the section as one made
at the time of birth.

It may well be that it is difficult for an applicant to un
derstand why he has to have a court order to get a certified
copy of the record from your department and with respect
to which he has furnished the information whereby the rec
ord is made—^but the statute does not create any exceptions.
It is beyond our province to create legislative exceptions by
construction where the legislature has not created any.
NSB

School Districts — Transportation of School Children —
Under sec. 40.34, subsec. (2), Stats., when school district
votes to suspend its school, parents residing in district may
send their children to any school they choose but school dis
trict which has closed its school is under no obligation to
furnish transportation unless (1) nearest school which child
may attend is more than two miles from place of residence
of said child and (2) child attends that nearest school.

September 4,1942.
LaVern G. Koster,

District Attorney,

Arcadia, Wisconsin.

You request our opinion upon the following statement of
facts:

"School district 'A' has suspended school. School districts
and *0' maintain schools. Schools maintained by dis

tricts *B' and 'C' are the nearest district schools to sus-
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pended district 'A'. School district 'D' is farther distant
from the suspended school than either school districts 'B'
or 'C. Children of school age residing in the suspended
school district 'A' and more than two miles from schools
'B' and 'C wish to attend school *D'. The following ques
tions have been raised with regard to this statement of
facts:

"(1) Has the school board of the suspended school or the
parent of the school child the right to determine which
school shall be attended by such child?
" (2) Is the board of school district 'A' compelled to sup

ply transportation to and from the school located in district
'D'?

'*(3) Have the voters of the school district *A' authority
to supply transportation to school district 'D'. And in the
event that they have such authority is the school district
'A' entitled to state aid on account of such transportation?
"(4) If the facilities for seating and instruction in

schools maintained by school districts 'B' and 'C are ade
quate, and the children of school age attend school district
'D', and the schools located in both districts 'B' and 'C' and
*D' are more than two miles distant from the residence of
the children can transportation be supplied to school dis
trict *D'?
"(5) Does that part of section 40.34 (2) which reads as

follows, 'and shall provide transportation to and from school
for all children residing more than two miles from the near
est district school or federal school which they may attend,'
mean that the school board must only provide transportation
to and from the nearest school, which is adequate and which
is more than two miles away, or does the quoted portion
mean that if any school that the children attend is more
than two miles from the place of residence, the school
board is bound to furnish transportation, no matter where
that school may be."

You have concluded:

"* * * that the parents have a right to determine
which school the children shall attend, if a school has been
suspended in a district. It is further my opinion that the por
tion above quoted obligates the school board to supply trans
portation to and from school for all children residing more
than two miles from the school which they could attend.
That is if the child went to the school in district 'D' there
would be no obligation on the part of the district to supply
transportation, because of the fact that the schools located
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in districts 'B' and 'C are adequate and the children could
attend such schools. * * *"

We think there is no question but that the parents have a
right to determine the school that the children shall attend.
Right to determine the school is one thing. Right to trans
portation to the school determined upon is another. In or-'
der for the parents to be entitled to transportation the
school determined upon must meet the requirements of sec.
40.34, subsec. (2), Stats., which in so far as material, pro
vides as follows:

"The board of any district which has suspended school
shall pay the tuition of all children of school age residing in
the district who attend other district schools * * *
and shall provide transportation to and from school for all
children residing more than 2 miles from the nearest dis
trict school or federal school which they may attend, and
the district shall receive the regular state and county aids
which the district would be entitled to if it were in opera
tion and the regular state aid on account of such transpor
tation; and in the event such districts shall provide such
transportation for all such children residing more than 2
miles from the nearest district school or federal school
which they may attend $100 additional state aid."

You do not state which of schools B, C, or D is nearest the
residences of the pupils. Conceivably it may be B in some
instances, C in some and D in some. We take it that all are
more than two miles in distances from the residences of the

pupils involved. You give us relative distances as to these
schools in relation to the suspended school. We cannot see
that those distances are material. The only basis for be
lieving that those distances might be material would seem
to be a provision in sec. 40.34 (1) which reads as follows:

«* * ♦ board of every consolidated school dis

trict or in a district which has voted to close its school and
provide tuition and transportation shall provide transporta
tion to and from school for all school children residing in the
district and over two miles from the schoolhouse. * * *"

As to this section, it might be urged that as "over .two
miles from the schoolhouse" in the case of the consolidated
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school district obviously refers to that schoolhouse, the same
language in the same sentence in relation to "a district
which has voted to close its school" must refer to "over two
miles from the schoolhouse" of the school in the closed dis
trict. Such argument is not impressive. In the case of the
consolidated school, the section obviously refers to a going
school. In the case of the closed school why cannot the dis
tance requirement apply equally well to a going school, that
is, distance of the school which the child attends from the
place of residence of said child? Distance of residence from
school attended is of import in relation to any transporta
tion problem and costs involved therein. Distance of a closed
school from the school which the child attends is of no sig
nificance in relation to such matters.

It seems quite clear to us that the mileage-provision in
sec. 40.84 (1) in the case of a closed school relates to dis
tance of the going school which the child attends from that
child's place of residence. This conclusion is fortified by the
express language of sec. 40.34 (2) which further spe
cifically deals with the transportation obligations of a dis
trict in relation to closed or suspended schools. The lan
guage, repeated in said subsection, is "and shall provide
transportation to and from school for all children residing
more than two miles from the nearest district school

*  * * which they may attend." This language marks
the obligation of the district which has closed its schools
with respect to transportation of pupils. As to each pupil,
we cannot see where there can be more than one school

which meets the requirements of "residing more than two
miles from the nearest district school * * * which

they may attend."
If the parent desires transportation at the expense of the

district he must send his child or children to the nearest dis

trict school from place of residence that they may attend.
The nearest district school may be lacking in facilities to
handle any additional pupils. In such case the nearest dis
trict school that the pupil may attend would be the next
nearest district school and so on.

It seems fairly certain that a school district which has
closed or suspended the school of the district is under no ob
ligation to furnish transportation unless (1) the nearest
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school which the child may attend is more than two miles
from the place of residence of said child and (2) the child
attends that nearest school.

NSB

Appropriations and Expenditures — National Forest In
come — Sec. 20.07, subsec. (10), Stats., with reference to
apportionment of 25 per cent forest revenue received from
federal government, requires same apportionment as is re
quired by sec. 500, Title 16 USCA, namely, apportionment
with respect to each forest. Prior error in apportionment
may be corrected in next or subsequent apportionments.

September 4,1942.

Fred R. Zimmerman,

Secretary of State.

Attention C. A. Nickerson, Auditor.

In your letter you state:

"We request your advice as to the proper method of dis
tributing the national forest income under section 20.07
(10), and the correction of any errors that may have oc
curred in such distribution.
"There are two national forests in Wisconsin, and 25% of

the annual income of each is turned over to the state by the
United States to be distributed as provided by section 20.07
(10). For the past two years we have apportioned the total
income from the two forests among the counties containing
national forest lands, instead of apportioning the income
from each forest to the counties having lands therein. We
believed that this was in accordance with the provisions of
section 20.10 (7) but recently our attention was called to
the federal statutes providing for the distribution, which
appears to require the income from each forest to be divided
among the counties in which it is located. A copy of the
federal statute, as submitted to us, is attached.
"Will you kindly advise us whether, in your opinion, our

procedure has been wrong, and, if so, can the error be cor
rected in the next apportionment, or out of thq next two or
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three apportionments if it appears that correcting it in one
year would seriously inconvenience the counties which have
been overpaid if our distribution was erroneous?"

The federal statute to which you refer is sec. 500, Title
16, USCA. It reads;

"Twenty-five per centum of all moneys received during
any fiscal year from each national forest shall be paid, at
the end of such year, by the Secretary of the Treasury to the
State m which such national forest is situated, to be expend
fu ̂  ui® legislature may prescribe for the benefit ofthe public schools and public roads of the county or counties
in which such national forest is situated: Provided, That
when any national forest is in more than one State or
county the distributive share to each from the proceeds of
such forest shall be proportional to its area therein: Pro
vided further, That there shall not be paid to any State for
any county an amount equal to more than 40 per centum of

total income of such county from all other sources. May
23, 1908, c. 192, 35 Stat. 260; March 1, 1911, c. 186, sec. 13,
36 Stat. 963; June 30, 1914, c. 131, 38 Stat. 441."

This section of the federal law does not seem to have been
amended in any material respect since 1914. It clearly gov
erns proper distribution of 25 per cent of the annual income

received from each national forest. Sec. 20.07, subsec. (10),
statutes of Wisconsin, is not clear as to the proper method
of distribution. Your prior construction was a possible con
struction. But when sec. 20.07 (10), statutes of Wisconsin,
is read in connection with the federal law above quoted it
seems clear that the apportionment contemplated by the
state statute is that provided by the federal statute. There
does not appear to be any room for argument with respect
to proper construction of the federal statute. It requires ap
portionment with respect to each forest.
We conclude that your prior method of apportionment

was wrong. We can see no reason why you should not un
dertake to correct your past error in the next or subsequent
apportionments with a view of causing as little inconven
ience or revenue problem to those counties who have been
overpaid by past apportionments as is possible and consist
ent with a reasonable corrective apportionment period.
NSB ■
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Taxation — Tax Collection — Semiannml Payment of
Taxes — Under 1941 statutes embodying changes made by
eh. 426, Laws 1983, taking effect October 1, 1941, munici
pality has option given by sec. 62.21, Stats., to return un
paid special assessments to county in March for credit or in
trust.

September 17,1942.

Howard Moss,

District Attorney,

Janesville, Wisconsin.

You have asked whether, in view of the changes in the
tax collection procedure made by ch. 426, Laws 1933 (com
monly referred to as the Daugs law), taking effect on Octo
ber 1, 1941, which are embodied in the 1941 statutes and
applicable to the 1941 taxes collectible in 1942, a municipal
ity can return delinquent special assessments to the county
treasurer for credit or can only return them in trust.
The objective of the Daugs law was the adoption of a sys

tem of semiannual payment of real estate taxes, and the
changes it made in the statutes were to effect the same by
fitting it into the statutes and accommodating them thereto.
That part of the previous scheme of distribution of tax col
lections on a priority basis which provided for such a dis
tribution of the collections by the local treasurer and a final
settlement between the local municipality and the county,
at the time of the return of delinquent taxes to the county
treasurer in March, would not lend itself to the operation of
this semiannual payment plan, but would produce undesired
results.

Under the statutes prior to the Daugs law taking effect,
the local treasurer in March made a distribution among the
interested governmental units, on a prescribed priority ba
sis, of the general taxes he had collected, returned the tax
roll and the delinquent taxes to the county treasurer, and
settled with the county for the amount payable to it in re
spect to taxes in that roll. In such settlement the local treas
urer received credit for the cash paid to the county and the
delinquent taxes returned for credit, or for just the delin
quent taxes returned for credit if no cash was paid as the
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case might be. As the county would not participate in the
distribution unless and until the other interested units were
paid in full, any unpaid balance of the amount due the
county would be received by it out of and as collections were
made by it on the delinquent taxes. Where the delinquent
taxes returned for credit were less than the amount due the
county the difference would be paid in cash and that roll
would be designated as a nonexcess roll, for all collections
by the county treasurer on the delinquent taxes would be
long to the county. But, if the total delinquent taxes re
turned for credit exceeded the amount payable to the
county, then because the county would first satisfy the
amount due it out of its collections of such taxes, and there
after the collections thereof would be payable to the local
municipality in payment of the excess, that roll would be
called an excess roll.

But, if under the semiannual payment plan all of the tax
payers in a municipality, or even a substantial portion
thereof where there was just a moderate amount of delin
quency, by the payment of the required amount in January
postponed the balance of their taxes to July, it would be
fairly, and in the case of a large delinquency absolutely,
certain that the county w6uld receive no cash in the settle
ment in March on return of the tax roll. It was practically
assured that every roll would be excess and probably grossly
so. One of the considerations behind adoption of the semi
annual payment plan was that it would tend to reduce de
linquencies and thus relieve the financial position of the
counties resulting from the predominance of excess rolls.
Thus, such modifications were made in the statutes in re
spect to the distribution and the settlement in March as

were made necessary by the adoption of the semiannual pay
ment plan.
The provision for a priority distribution by the local

treasurer at the time of the return of the tax roll and of de
linquent taxes in March was changed to provide instead for ̂
a prorata distribution between the interested units of gov
ernment by him at that time. Sec. 74.03, subsec. (5), Stats.
1941. Then a provision wias inserted, sec. 74.03 (8), Stats.
1941, providing for a distribution in August by the county
treasurer of the collections made by him up to and including
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July, upon a priority basis that is substantially the same as
the previously existing basis for the March distribution by
the local treasurer. This August distribution thus includes
and effects a distribution of the payment made of the second
instalments'that were not paid in January but postponed
until July, and, theoretically, with the March prorata distri
bution accomplishes substantially the same result as if both
instalments had instead been paid to the local treasurer be
fore return of the tax roll and a distribution made thereof

at that time on the priority basis.
This subsec. (8) also provides that if the unpaid taxes in

the roll which are uncollected on July 81 exceed the balance
due the county such excess shall not be paid to the local mu
nicipality out of collections until after the amount due the
county has been fully satisfied out of future collections.
While perforce of the fact that all rolls will at the time of
the return thereof necessarily be excess rolls if there are
any unpaid taxes returned, the previously existing differen
tiation between rolls as excess or nonexcess upon the basis
of their status at the time of their return has been elim

inated and no longer exists as to rolls returned under the
provisions,of the 1941 statutes, the same consequence arises,
however, if on July 31 the unpaid taxes in the roll exceed
the amount payable to the county from the total taxes in
that roll. The roll although excess when returned may thus
become a nonexcess roll if the amount of unpaid taxes on
July 31 does not exceed the amount payable to the county at
that time.

Under the previous statutes there was a settlement in
March between the local municipality and the county
through their respective treasurers in respect to the taxes
in the roll, as the result of which the rights and liabilities
in respect to the amounts collected and as to future collec
tions were then determined. Whether the March settlement

under the present statutes has the same finality and the
August settlement is merely supplementary thereto, or the
March settlement is a preliminary one and the August set
tlement has the same finality as the one in March previously
had, is in our opinion not here material. Some support may
be given to the view that the March distribution and return

of unpaid taxes is a preliminary settlement and the final
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settlement is postponed until and is the August settlement,
by the fact that the provision previously in sec. 74.19 (1),
which said the local treasurer should "be credited by the
county treasurer" with the delinquent taxes returned, is no
longer there and section 74.17 now says the "taxes included
in the return shall be accepted by the county treasurer for
collection 'pending settlement thereon as provided in subsec
tion (8) of section 74.08." But, whatever may be the
changes effected by the Daugs law in this respect, they arise,
like the changes in reference to the basis of the March dis
tribution, out of an accommodation of the provisions in the
statutes to the operation of the semiannual payment plan.

Regardless of the above mentioned changes and the fore
going considerations thereof, the local treasurer is required
to make return of the tax roll and the unpaid taxes in March
the same as before, except in some minor respects that are
unimportant to the question here considered. He includes
the same unpaid taxes that he returns for credit that he al
ways did and as before, except, of course, that sec. 74.17
now calls for the setting forth of the postponed real estate
taxes and the delinquent real estate taxes separately in the
return. So far as the local treasurer is concerned his per
sonal accounting with the county treasurer is the same. He
returns the unpaid taxes, including unpaid special assess
ments, for credit the same as before, regardless of whether
the county receives them as a present credit or for credit
upon the August distribution as the final settlement if they
are unpaid on July 81.
Under sees. 62.20 and 62.21 unpaid special assessments

are included in the tax roll, some of which can only be re
turned in trust and so are not included in the unpaid taxes
returned for credit, while as to others the local municipality
has an option whether to return them for credit or in trust.
No change was made by the Daugs law in the provisions of
sees. 62.20 and 62.21, Stats., or in any other statutes relat
ing to the return of special assessments. Thus, the rights
of a local municipality in respect to the return of unpaid
special assessments under sec. 62.21 and the methods of re
turning them remain the same as previously. When the tax
roll and the unpaid taxes are returned by the local treasurer
in March the local municipality may then have those special
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assessments in respect to which it has an option returned
either in trust or for credit, and how they are returned at
that time controls their treatment thereafter. If they are
returned for credit then the collection made thereon by the
county treasurer up to and during July, and the amount un
paid thereon on July 31, enter into the settlement by the
county treasurer in August under sec. 74.03 (8), Stats.
1941.

To give the words "special assessments" in the provisions
of sec. 74.03 (8) the effect and meaning of including all un
paid special assessments returned by the local municipality
—^those returned in trust as well as those returned for

credit or in lieu of cash—^would make them all returned for

credit and result in an implied repeal of the provisions of
sec. 62.21, Stats, giving a local municipality the option of
returning them in trust. Such implied repeal must be
avoided if possible by giving the provisions of both sees.
62.21 and 74.03 (8), Stats., effect without conflict, which
can easily be done by restricting the words "special assess
ments" in sec. 74.03 (8) to only those returned for credit.
In addition it seems clear that this was the intent of the leg
islature, for there is nothing in the Daugs law that in the
slightest way indicates any intention to upset the existing
scheme of returning unpaid special assessments. As before
stated, the purpose of the Daugs law was to adopt the semi
annual payment plan and make only such changes in the
statutes as related to adoption thereof and fitting it into the
existing statutes. To give the words "special assessments"
in sec. 74.03 (8) an all-inclusive application would throw
the entire scheme out of joint.

It is therefore our opinion that under the provisions of
the 1941 statutes a municipality has the right and option
given by sec. 62.21, Stats., to return unpaid special assess
ments for credit or in trust the same as before the Daugs
law went into effect.

HHP
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Insurance — Taxation — Dividends received by domestic
insurance companies on share certificates issued by federal
savings and loan associations are to be included in gross in
come upon which license fee imposed by sec. 76.34, subsec.
(1), Stats., is computed.

September 18,1942.
Morvin Duel,

Commissioner of Insurance.

You have requested an opinion as to whether dividends
on share certificates issued by federal savings and loan as
sociations are to be included in the gross income upon which
the license fee of domestic insurance companies is com
puted under sec. 76.34, subsec. (1), Stats.

Sec. 76.34, Stats., provides in part as follows:

"Every company, corporation or association transacting
the business of life insurance within this state * * *
shall, on or before the first day of March, in each year, pay
into the state treasury as an annual license fee for transact
ing such business the amounts following:
"(1) If such company, corporation or association is or

ganized under the laws of this state, it shall pay as a license
fee * * * three and one-half per centum upon its gross
income from all sources for the year ending December
thirty-first, next prior to said first day of March, excepting
therefrom interest required to provide and maintain re
serves according to the laws of this state, income from rents
of real estate upon which said company, corporation or asso
ciation has paid the taxes assessed thereon, and excepting
also premiums collected on policies of insurance and con
tracts for annuities."

Gross income is by statute defined to include "all divi
dends derived from stocks" (sec. 71.02 (2) (b). Stats.).
Therefore, unless there is an express exemption or an im
plied constitutional immunity from taxation with respect to
such dividends, they must be included in the gross income
upon which such skid license fee is computed.

Federal savings and loan associations were created un
der the home owners loan act of 1933, as amended, to pro
vide for local mutual thrift and home financing institutions
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(12 USGA, sec. 1464 (a)). Subsec. (h) of the act (12
USCA, sec. 1464 (h)y provides in part as follows:

*  * no State, Territorial, county, municipal, or lo
cal taxing authority shall impose any tax on such associa
tions or their franchise, capital, reserves, surplus, loans, or
income, greater than that imposed by such authority on sim
ilar local mutual or cooperative thrift and home financing
institutions."

This expressed partial exemption extends by its very
terms only to the association, its property and income. This
provision does not inhibit state taxation to a certificate
holder of income from the share certificates of the associa

tion, Comm'r of Corp.'ns and Tax'n v. Flaherty, (1940)
306 Mass. 461, 28 N. E. (2) 433, cert. den. (1941) 312 U. S.
680, 85 L. ed. 1119, 61 S. Ct. 450, and so does not prohibit
the inclusion in the measure of the tax imposed by sec. 76.34
(1), Stats., of the income of insurance companies from divi
dends on association share certificates held by them, unless,.
of course, such a tax amounts to a tax on the association it
self. However, the theory, which once won a qualified ap
proval, that a tax on income is legally and economically a
tax on its source is no longer tenable. Graves v. New York
ex rel. O'Keefe, (1939) 306 U. S. 466, 83 L. ed. 927, 59 S.
Ct. 595. Therefore, as the tax is on the insurance company,
a share certificate holder, the said partial exemption is of
no moment here.

Nor are the dividends in question exempt from state tax
ation, or from being used as a measure thereof, by reason
of an implied constitutional immunity. It is fundamental
that the doctrine of implied constitutional immunity from
state taxation applies, if at all, to the federal government
and its instrumentalities, and to the income therefrom.
However, the federal savings and loan associations are pri
vate institutions and not instrumentalities of the United

States government. Texas Unemployment Compensation
Commission v. Metropolitan Bldg., etc., (1940) 139 S. W.
(2) 309, cert. den. (1940) 311 U. S. 701, 85 L. ed. 454, 61 S.
Ct. 140.

But even if we were to assume, arguendo, that such asso
ciations were instrumentalities of the United States govern-
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ment, still the doctrine of implied constitutional immunity
from state taxation would not prevent the lawful taxation
of the dividends received by the associations' share certifi
cate holders, nor would it prohibit the inclusion of such divi
dends in the measure of an otherwise lawful tax. In North
western Mutual Life Insurance Co. v. Wisconsin, (1918)
247 U. S. 132, 62 L. ed. 132, 38 S. Ct. 444, it was held that
the tax imposed by sec. 76.34 (1), Stats., was not invalid as
casting a burden on interstate commerce, because the gross
receipts from interstate business were only used as a meas
ure of the value of a franchise lawfully taxable. However,
in Northwestern Mutual Life Insurance Co. v. WiscoTisin,
(1927) 275 U. S. 136, 72 L. ed. 202, 48 S. Ct. 55, the said
tax was held void in so far as it was measured by interest
from United States bonds, because (1) United States bonds
were absolutely immune from taxation, and (2) since Gillc-
spie V. Oklahoma, (1922) 257 U. S. 501, 66 L. ed. 338, 42
S. Ct. 171, it has been settled that where the principal is ab
solutely immune no valid tax can be laid upon the income
therefrom, and (3) since the tax imposed was measured by
gross income, and not net income, it amounted to a direct
charge upon the interest income from the bonds and so to
an imposition on the bonds themselves.
In recent years the United States supreme court has con

sistently restricted the boundaries of immunity enjoyed by
one government against taxation by the other. In line there
with the court, in Helvering v. Mountain Producers Corp.,
(1937) 303 U. S. 376, 387, 58 S. Ct. 623, 82 L. ed. 907, ex
pressly overruled the Gillespie case, supra, and in a series of
decisions has made it clear that the doctrine that a tax on
income is a tax on its source no longer obtains. See Graves
V. New York ex rel. Keefe, supra. Further, in so far as
the implied constitutional immunity is concerned, the court
is now of the view that whether a tax is laid upon gross re
ceipts or net earnings is no longer a controlling distinction.
James v. Dravo Contracting Co., (1937) 302 U. S. 134, 82
L. ed. 155, 58 S. Ct. 208; Silas Mason Co. v. Tax Commis
sion, (1937) 302 U. S. 186, 82 L. ed. 187, 58 S. Ct. 233.

Thus, we see that the doctrines relied upon by the court
in the second Northwestern Life case no longer prevail. In
their stead the court has adopted the following test as to
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whether a tax on the income received by persons from
United States instrumentalities is exempt from state taxa
tion by reason of an implied constitutional immunity, viz.,
whether or not the tax causes an undue burden on the gov

ernment such that it interferes with its essential govern
mental functions. Helvering v. Mountain Producers Corp.,
supra; Graves v. New York ex rel. Keefe, supra.

Applying this test to. recent cases, the court has sustained
each of the following state impositions and has held that
none of them cast a burden on the government tantamount
to an unconstitutional interference with its functions: a tax

on the gross receipts of an independent contractor from serv
ices rendered under a government contract, James v. Dravo
Contracting Co., supra; Silas Mason Co. v. Tax Commis
sion, supra; a tax on the salary received by an attorney for
the federal Home Owners' Loan Corporation, Graves v. New
York ex rel. 0'Keefe, supra; a tax on the salary received by
an attorney for the Reconstruction Finance Corporation and
the Regional Agricultural Credit Corporation, State Tax
Commission v. Van Cott, (1939) 306 U. S. 511, 83 L. ed.
950, 59 S. Ct. 605.

Applying this test instead of those employed in the second
Northwestern Life case to the instant question, we cannot,
in the light of the recent supreme court decisions, say that
the tax imposed by sec. 76.34 (1), Stats., in so far as there is
included in its measure the dividends on share certificates

issued by federal savings and loan associations, is an uncon
stitutional exaction. It is a nondiscriminatory tax, meas
ured by all gross income, save for certain specified excep
tions, including dividends from all sources, and is imposed
on all domestic insurance companies alike. It is not in form
and, as already shown, it is not in substance a tax on the
association or its property or income, nor is it paid by the
association or the government from its funds. It is meas
ured by income which has become the property of the- tax-
paying insurance company, and it is paid from its private
funds. And there does not appear to be any basis for assum
ing that the economic burden of the tax, as applied to and
measured by such dividends, is passed on to the government
or the association so as to impose a burden on either tanta
mount to an unconstitutional interference with the function
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of either. For these reasons, which were substantially those
upon which the court predicated its holding in Graves v.
New York ex ret. O'Keefe, supra, it is our opinion that the
inclusion of such dividends in the measure of the tax im
posed by sec. 76.34 (1), Stats., is constitutional.
In so holding we do not intend to overrule the second

Northwestern Life case in so far as it holds that the income
from government bonds cannot be taxed, or used in the
measure of a tax. Whether the supreme court will go that
far is at present conjectural. There is some suggestion in
James v. Dravo Contracting Co., supra, that it will not, for
at page 153 (302 U. S.) the court said that the doctrine of
immunity with respect to government bonds involves vital
considerations respecting the government's relations to in
vestors and the government's ability to maintain its credit,
which considerations are not involved in connection with

contracts made for the services of independent contractors.
What the supreme court will do with the question, by ap
plying the new test with respect to implied constitutional
immunity, only time will tell.
You are therefore advised that the dividends on share cer

tificates issued by federal savings and loan associations are
to be included in the gross income upon which the tax im
posed by sec. 76.34 (1) is computed.
MLS
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Public Officers — State Registrar of Vital Statistics —
Register of Deeds — Vital Statistics — State registrar of
vital statistics does not have to certify to county treasurers
fees which registers of deeds are entitled to for filing cer
tificates of births, deaths and marriages.

Register of deeds is not entitled, in addition to fee pro
vided by subsec. (lib), sec. 59.57, Stats., for registering
birth, death and marriage certificates, to fee for subsequent
corrections to such certificates so registered.

October 7,1942.

FavlWeis, Acting Director,

Bureau of Vital Statistics,

State Board, of Health.

You have asked for our advice on several questions re
lating to chapter 69, Stats.

First, you inquire whether it is incumbent on the state
registrar of vital statistics to certify to the treasurers of
the several counties the fees which registers of deeds are en
titled to for filing certificates of births, deaths and mar
riages.

Ch. 69, Stats., contains several provisions respecting the
duty of the state registrar to certify to the county treasurer
certain fees payable to certain persons. Under sec. 69.53
(6), Stats., it is the duty of the state registrar to annually
certify to the treasurers of the several counties the number
of births, deaths and marriages registered with it by local
registrars, together with the names of such local registrars
and the amounts due each therefor at the rates fixed in sec.

69.53, Stats. Further, under sec. 69.54 (4), Stats., it is the
duty of the state registrar to certify to the treasurers of the
several counties the number of births, jdeaths, marriages and
accidents registered with local registrars by informants, to
gether with the names of such informants and the amounts
due each at the rate fixed therefor in sec. 69.54 (1), Stats.
However, nowhere in ch. 69, nor elsewhere, is there any

duty imposed upon the state registrar to certify to the
treasurers of the several counties the fees which registers
of deeds are entitled to for filing such certificates. The pow-
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ers and duties of public officers are purely statutory, and
none exist save for those expressly created by legislative
enactment, or those which by implication are necessary to
the due and efficient exercise of those expressly granted.
46 C. J. 1031-2; State v. Roden, (1935) 219 Wis. 132, 262
N. W. 629; Kasik v, Janssen, (1914) 158 Wis. 606, 149
N. W. 398. No express duty has been imposed upon the state
registrar in the respect in question, and there does not ap
pear to be any express power or duty from which it can be
implied that there exists a power or duty to make such a
certification. The answer to your first question is therefore
in the negative.

Second, you inquire whether the register of deeds is en
titled to a fee, in addition to or separate from the "filing"
fee, for subsequent corrections of the birth, death and mar
riage certificates after they have been filed by him.

Sec. 69.56, Stats., enacted by ch. 188, Laws 1909, pro
vided in part as follows:

" (3) Such register of deeds shall receive from the county
a fee of ten cents for the filing, indexing and correcting of
each certificate so filed and indexed by him."

However, subsec. (lib) of sec. 59.57, created by ch. 334,
Laws 1929, and as amended by ch. 288, Laws 1931, and ch.
312, Laws 1941, provides that the register of deeds shall re
ceive the following fee:

"For registering any marriage, birth or death certificate,
when recorded into regular bound volumes, or filed in spe
cial filing cases, securely locked, 20 cents, otherwise 10 cents,
to be paid by the county.

In XXIV Op. Atty. Gen. 335 we ruled that the later enact
ment of subsec. (lib) of sec. 59.57, Stats., which treated
of the same subject as did subsec. (3) of sec. 69.56, Stats.,
was tantamount to an implied repeal of said sec. 69.56 (3),
Stats., and that therefore the fee of register of deeds for
filing and registering marriage, birth and death certificates
is to be determined by sec. 59.57 (lib). Stats., rather than
sec. 69.56 (3), Stats.
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Before the enactment of sec. 59.57 (lib), Stats., the reg
ister of deeds was not entitled to a separate fee for correct
ing certificates filed by him. Sec. 69.56 (3), Stats., provid
ed that he shall receive "a fee of ten cents for the filing, in

dexing and correcting." The conjunctive word "and" joins
the words filing, indexing and correcting into one continua
tion, the whole of which is prefaced by the phrase "a fee of
ten cents for." This indicates that the legislature intended
to provide but one fee of ten cents for the entire process
consisting of filing, indexing and correcting birth, death
and marriage certificates. Had it intended otherwise, it
could easily so have provided.
Inasmuch as the fee provided in sec. 69.56 (3), Stats.,

was for the entire process of filing, indexing and correcting
certificates, an implied repeal with respect to any insep
arable part of the whole process effects a repeal of the whole
thereof. The "correcting" phase of sec. 69.56 (3), Stats., be
ing inseparable from the whole of the process to which it re
lates, as has been shown above, and the "filing" phase
thereof having been impliedly repealed by the enactment of
subsec. (lib) of sec. 59.57, Stats., it follows that the whole

of subsec. (3) of sec. 69.56, Stats., has been repealed by im
plication by said enactment. Therefore, in legal contempla
tion, said subsec. (3) of sec. 69.56, Stats., is no longer in ef
fect. The superseding provisions of subsec. (lib) of sec.
59.57, Stats., contain nothing with respect to a fee for cor
recting such certificates. It is well established that a public
officer is entitled to no fees except those specifically pro
vided for by statute. McCumber v. WaukesJia County
(1895) 91 Wis. 442, 65 N. W. 51; Outagamie County v.
Zuehlke, (1917) 165 Wis. 32, 161 N. W. 6. There being no
effective statutory provision providing a fee for such cor
rections, tlie answer to your second question must be. No.
MLS
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Approp^'iations and Expenditures — Conservation com
mission, with approval of governor, may purchase forest
land within region designated by sec. 20.20, subsec. (14),
par. (a). Stats., notwithstanding that no map indicating
proposed purchases has been prepared and notwithstand
ing that purchase might lie without boundaries of any map
which might have been prepared.

October 8,1942.

Division of Departmental Research.

Attention August Frey, Director.

You have requested that we advise you with respect to
the construction of sec. 20.20, subsec. (14), par. (a), Wis.
Stats., which reads as follows:

"20.20 State conservation commission. All moneys in the
conservation fund are appropriated to the state conserva
tion commission * * * subject to the following allot
ments and such others as may be made from time to time by
law:

«:!c $ 4:

"(14) * * *
"(a) $75,000 annually to be used to acquire and develop

state forest lands within areas approved by the conserva
tion commission and the governor and located within the
region composed of Manitowoc, Calumet, Winnebago, She-
boygan. Fond du Lac, Ozaukee, Washington, Dodge, Mil
waukee, Waukesha, Jefferson, Racine, Kenosha, Walworth,
Rock and Outagamie counties."

You inquire as to whether the conservation commission
and the governor are required to approve areas within the
designated region and as to whether lands may be pur
chased by the commission with the consent of the governor
within the designated region notwithstanding that the com
mission with or without the governor's approval has estab
lished a proposed boundary within which purchases are to
be made and the contemplated purchase lies without such
boundary.
The language of the subsection specifically requires that

purchases shall be "within areas approved by the conserva
tion commission and the governor". It is not subject to two
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constructions and you are advised that the governor must
approve areas in which lands are to be acquired. On the
other hand, as we view the statute, approval by the governor
of a recommended purchase within the region designated by
the legislature would amount to the establishment of an area
co-extensive with the land included within the purchase.
There is no requirement that the commission either with or
without the consent or approval of the governor shall estab
lish boundaries within which purchases are to be made. The
only boundaries contemplated by the law are those which
the legislature has established. Within those boundaries the
commission, with the approval of the governor, may acquire
lands. When such lands are acquired, they necessarily are
located within areas approved by the governor and the com
mission.

Even if the commission with or without the consent of the

governor may have established boundaries for contemplated
purchases, it has the same right to change those boundaries
at any time as it had to establish them in the first instance,
and the right to change them would necessarily include the
right to change them by purchasing lands lying without the
boundaries-

You are advised, therefore, that any lands purchased by
the commission within the region designated by the legisla
ture are within the law if the purchase is made subject to
the approval of the governor.
JWR
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Social Security Act — Poor Relief — Old-age Assistance
Term "income" is used in sec. 49.21 of old-age assistance

law in sense of "means of support". It includes veterans'
pensions, income from rental of part of one's home, and
money furnished by relatives for support.

October 8,1942.
Frank C. Klode, Director,

Department of Public Welfare.

You ask three questions relating to the amount of old-age
assistance which may be granted to an individual who re
ceives some money from other sources. The questions all in
volve the interpretation of the following provisions in sec.
49.21, Stats.:

«iic * The amount of such old-age assistance shall
be fixed with due regard to the conditions in each case", but
in no case shall it be an amount which, when added to the
income of the applicant, including income from property, as
computed under the terms of this act, shall exceed a total
of forty dollars a month."

Question 1. "Recipient receives $25.00 per month from a
veteran's pension. Continuous need for medical service and
nursing care bring the total budgetary need in excess of
$40.00. May the county pension department institute a
grant in excess of $15.00 per month? * * *"

The answer is no. If the $25.00 per month received from
a veteran's pension constitutes "income" within the mean
ing of sec. 49.21, Stats., the old-age assistance grant must
be limited to $15.00 per month. The fact that such limita
tion will make it necessary for the beneficiary to apply for
relief for medical purposes can not have the effect of creat
ing an exception to the statutory restrictions if the legisla
ture has provided none. Circumstances which might have a
bearing upon the wisdom of a statute are for the considera
tion of the legislature rather than of the officials charged
with the administration of the law.

It has been stated in XXV Op. Atty. Gen. 250 and XXIV
Op. Atty. Gen. 461 that the term "income" as used by the
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legislature in sec. 49.21 is synonymous with "means of sup
port." In XXVIII Op. Atty. Gen. 232 the definition was am
plified to "means of support derived from any source." The
last opinion expressly ruled that the term income covers
such items as pensions from municipal police and fire de
partments, pensions paid to retired postal employees, and
payments to a widow under war risk insurance contracts
held by a husband.
The case of Passaic Nat Bank & Trust Co. v. Eelman,

(N. J.) 183 A. 677, 681, held that the pension paid to a re
tired policeman is "clearly 'income' ". Among other things,
the court said, p. 679:

"A public pension, while not contractual in nature, is of
kin to wages and salaries, in that it is payable in stated in
stallments for the maintenance of the servant after his pro
ductive years have ended, and is basically a recompense for
past services. It is fairly within the generic statutory class
of income payable periodically to the judgment debtor.

It seems clear that a pension received by an applicant for
old-age assistance is a "means of support", and that it con
stitutes income within the meaning of sec. 49.21.

Question 2-. "Continuous need for medical services bring
the total budgetary need to $52.00. The client receives
$12.00 per month income from the rental of a portion of her
home. The full expense of taxes, insurance, and upkeep of
the home are included on the expense side of the budget,
and are approximately equal to the value of the rent re-
cived. Though the client resides in the lower portion of the
house, can the items of cost in maintaining the home be off
set in full against the amount of rent received so as to show
no net income from rent, thereby establishing the OAA
grant within the limitations of section 49.21 ?"

The answer is no. The language in XXIV Op. Atty. Gen.
461 indicated that the term "income" as used in sec. 49.21

referred to gross income. If that opinion were followed
strictly the maximum old-age assistance grant in the case
you describe would be limited to $28.00 per month. The
opinion in XXV Op. Atty. Gen. 250, however, modified or
explained the language of the prior opinion, ruling that the
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term "income" means gross income only when all of the
gross income is available as means of support. In the latter
opinion an example is given which is similar to the situa
tion you have described. The following excerpt is from page
251 of Vol. XXV Op. Atty. Gen. 250:

"A person owns a two-flat building and lives in one flat
thereof. He has no income excepting a rental of $50.00 per
month from the second flat. After payment of the ex
penses necessary in operating the building, such as taxes
and insurance, there remains for the owner only $10.00 per
month. The administrative agency may allow assistance,
but in determining the allowance the fact that the owner
has a place of shelter should be considered."

In the case which you have described the $12.00 per
month received by the applicant is gross income. Such por
tion of the income as may be proportionately attributable to
the maintenance of the part of the house on which the rental
is paid might be deducted, since that portion of the income
cannot be said to be available to the beneficiary as a means
of support. The balance of the rental, however, is income
within the meaning of sec. 49.21 since it is available for the
support of the applicant. The fact that such portion of the
income is applied against the cost of maintaining living
quarters for the applicant does not remove it from the in
come classification, since lodging is an element of support.

Question 3. "Continuous need for extensive medical serv
ice and nursing care bring the total budgetary deficiency
(estimate of needs) to $50.00. The county pension depart
ment has instituted a grant of $30.00 per month and two
brothers of the client have contributed $10.00 per month
toward her care. The brothers have indicated that they will
not contribute in the event the pension department reduces
the grant below its present level. * * *"

Sec. 49.11 of the Wisconsin statutes imposes upon certain
relatives a legal obligation to maintain a poor person who,
because of age, is unable to maintain himself. Such obliga
tion, however, is not extended to persons bearing the rela
tionship of brother or sister. As we understand it there is
no contract or other circumstance in the case you report out
of which enforceable liability arises against the brothers.
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The cases of Moore v. State Social Security Comm., 122
S. W. (2d) 391, 394, 233 Mo. App. 536 and Price v. State
Social Semr. Comm., 121 S. W. (2d) 298, 303, 232 Mo. App.
721 have held that donations by persons under no legal lia
bility to the donee are not to be included within the income
of the donee within the meaning of a provision of the old-
age assistance law to the effect that the amount to be paid a
beneficiary shall, "added to all other income and support",
be sufficient to provide the recipient with a reasonable sub
sistence computable with dencency and health.
In 1939, after the decisions in the above cited cases, the

Missouri legislature amended the old-age assistance law so
as to include within the purview of the statute all income
or resources "whether such income or resources is received
from some other person or persons, gifts or otherwise." See
Howlett V. Social Security Comm., (Mo. App.) 149 S. W.
(2d) 806, and Buettner v. Social Security Comm., (Mo.
App.) 144 S. W. (2d) 864. By reason of such express enact
ment gifts made periodically have been regarded in Mis
souri, since 1939, as income within the meaning of the old-
age assistance law.

In Conant v. State, 197 Wash. 21, 84 P. (2d) 378, the
court held that one who "was supplied with the necessities
of life (food, lodging and clothing) by her son-in-law and
daughter" who were "willing and financially able to take
care of her" had no income of her own, as that term was
used in the Washington old-age assistance law. The court
said, p. 29:

"The respondent has neither resources nor income and
satisfies all of the other conditions of the statute; therefore,
she is in need. She is so completely destitute as to require
assistance, within the meaning of the old-age assistance stat
ute. The fact that some kindly disposed stranger, or that
some charitably motivated relative, is willing and financially
able to pay for the clothing, lodging, and food of the respon
dent in no wise absolves the state of its duty or relieves it
of its obligation to grant to her old-age assistance in a sum
not less than thirty dollars monthly. If respondent were
compelled to beg from door to door, or if she were dependent
on some one of the many charitable associations for sup
port, her need would be no greater than if compelled, as she
now is, to accept the necessary relief of food, lodging, and
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clothing gratuitously bestowed on her by a son-in-law and
daughter (relatives who are not legally liable or responsible
for her care)

Other courts, however, have reached a different result. In
Wood V. Waggoner, (S. D.) 293 N. W. 188, it was held that
under the South Dakota old-age assistance law an applicant
is not entitled to assistance if he is receiving voluntary sup
port from a third person. The law there involved provides
that assistance "when added to all income and support of
the recipient" shall be sufficient to provide sustenance com
patible with decency and health.
In State v. Borge, (N. D.) 283 N. W. 521, the court held

that the term "income" as used in the law of that state in
cludes all sources of livelihood. The court said, p. 526:

Was it the intention of those enacting the
amendment to omit from consideration in determining the
need of the applicant any support which he or she might re
ceive through donations or contributions, voluntary or oth
erwise, which the applicant might receive from relatives re
sponsible under the law for the support of the applicant, or
from other sources. It may be argued that income is not.
sjmonymous with support; that the former deals with gain
resulting from capital or labor such as wages, salary, inter
est, profit, and rent, while the latter embraces anything that
furnishes a means of livelihood. Cases dealing with the defi
nition of income ̂  used in connection with income tax stat
utes are of no assistance in construing this language, for the
Old Age Assistance Act deals with an entirely different sub
ject than the income tax statutes. Clearly it would be ab
surd to hold that under the Old Age Assistance Act sums re
ceived from annuities paid from capital, alimony and gifts
or bequests received through wills or trusts would not be
considered as income of an applicant, although these items
are usually not considered as income of the recipient under
the tax statutes."

The New York court held in Bergman v. Buechler, 292
N. Y. S. 882, 249 App. Div. 553, that weekly contributions
received from relatives constituted income within the mean
ing of a law relating to the enforcement of judgments.
None of the cases cited can be regarded as conclusive au

thority in the interpretation of the term "income" as used
in sec. 49.21, Wisconsin statutes. As stated in Price v. State
Social Security Comm., supra, (p. 303) :
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"In construing this section, it of necessity requires the
construction or meaning of the words income and resources.
Both sides have submitted many definitions of these words.
The words have different meanings when used in various
sentences in connection with different businesses, or in de
scribing the condition of the national government or the va
rious states making up our national government. We have
found that the true and correct meaning in all instances
must be determined from the particular instrument in which ■
the words are used, and in relation to the subject discussed.
The word income may be given a meaning when used in con
nection with one subject, and have an entirely different
meaning when used in connection with another subject.

sft H:"

From the cited cases, it is apparent that the term may be
given different meanings even in statutes dealing with the
same subject.

Since different courts have arrived at different results in
the interpretation of statutes similar to the one here in
volved, and since the supreme court of Wisconsin has not
had occasion to pass upon the question, we cannot state with
absolute certainty that the provision of sec. 49.21 limiting

• the income of a person receiving old-age assistance to $40.00
per month includes gifts within its scope, or that it does
not do so.

We can try only to ascertain the legislative intent by read
ing the provision in connection with other parts of the law.
The .first sentence of sec. 49.21 reads:

"Any person who shall comply with the provisions of sec
tions 49.20 to 49.89, shall be entitled to financial assistance
in old age. * * *"

Accordingly, if we construe the term "income" as exclud
ing gifts, a person meeting the other conditions might de
mand assistance even while receiving gifts which were more
than ample to provide for his maintenance. While the
amount of the gifts involved in your question is only $20.00
per month, the same principles with respect to construction
of the law would apply if the gift were $100.00 per month.
We do not believe it was the intent of the legislature to give
a right to public assistance to an individual who is also re
ceiving voluntary contributions adequate to supply his
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needs. The same reasoning was followed in the case of
Wood V, W<Lggoner, supra, where it was stated that while
the term "income" does not include gifts in ordinary usage
the term, when used in connection with old-age assistance,
must be read in the light of the general purpose of the law.
The court there said, (p. 191):

"* * * Obviously, no amount is required to provide
subsistence of the character described for one already re
ceiving such subsistence through voluntary support. A grant
to such a one could have no place in a program of relief to
the needy, and such an interpretation would clearly outreach
the revealed intention and spirit of the act. *

The cases holding that support by a relative does not con
stitute income arrive at that result on the ground that there
is no legal liability on the part of the relative to furnish the
support, and that if he does so it is in the nature of a vol
untary contribution. Under such theory, there would be no
question that support furnished by a relative legally liable
therefor would constitute income. If, as has been pointed
out in previous opinions, the term "income" is used in the
Wisconsin statute in the sense of "means of support", it
would matter little in practical effect whether the support
came from a son who is liable therefor under sec. 49.11,
Stats., or from a son-in-law, who is not. It seems unlikely
that the legislature intended that a person receiving $40.00
per month from a brother might receive an additional
$40.00 per month in old-age assistance, while one receiving
the same amount from a son could not.

Accordingly, we belieye that where contributions, even
though voluntary in character, are repeated with sufficient
regularity so that an applicant may rely upon them to fur
nish a means of support, they should be considered as a part
of such applicant's income within the meaning of sec. 49.21.
Under this interpretation, one who is receiving contribu
tions of $20.00 per month may receive no more than $20.00
per month in the form of old-age assistance.
In view of the legislative exception in sec. 49.31 of medi

cal and surgical care from the limitations on old-age assist
ance we express no opinion as to whether donations limited
to such services should be considered as income within the
meaning of sec. 49.21.
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Neither does this opinion cover the case where an appli
cant desires to forego contributions from other sources, and
to procure old-age assistance instead.
BL

Taxation — Tax Collection — Resolution of county board
instructing county treasurer regarding to whom he shall sell
tax certificates does not make county exclusive purchaser at
tax sale under sec. 74.44, subsec. (1), Stats.

October 16,1942.

Connor Hansen,

District Attorney,

Eau Claire, Wisconsin.

On November 15, 1940, the county board of your county
adopted the following resolution:

"Whereas, Eau Claire county is now in good financial
condition and .
"Whereas, outside companies have come to Eau Claire

county and purchased the choice tax certificate, and
"Whereas, the sale of these certificates has inc^ased the

coimty bank balance on which the county is paying insur
ance.

"TherefoM!, Be It Resolved by the county board of su
pervisors of Eau Claire county, Wisconsin that the county
treasurer be and he is hereby instructed not to sell any tax
certificates only to those who hold prior certificates and to
those who hold a mortgage interest on certain lands.
"Be It Further Resolved that a' copy of this resolution be

given to the county treasurer of Eau Claire county."

In your request for an opinion as to the validity and effect
of the resolution you state that it was not drafted by you
and is still in force. Your particular concern is as to the
validity of the limitation as to the sale of tax certificates to
the holders of prior certificates or mortgage interest and
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whether, if it is invalid, only the language in respect thereto
is of no effect so that the remainder of the resolution is ef
fective as a direction under sec. 74.44, subsec. (1), Wis.
Stats., that the county treasurer shall be the exclusive bid
der and purchaser at the tax sale, or the entire resolution is
invalid because it is not severable.

At the very outset this resolution cannot be effective to
make the county the exclusive purchaser at the annual tax
sale as provided in sec. 74.44 (1), Wis. Stats., because it
does not cover that matter. All that its language attempts
to do is instruct the county treasurer regarding to whom he
shall sell tax certificates. The annual tax sale is not a sale
of tax certificates. It is a sale of the lands themselves upon
which taxes are delinquent to the persons who offer to pay
the unpaid taxes, interest and charges for the least quantity
of each tract. Sec. 74.40, Wis. Stats. A tax certificate is a
written document issued to the purchaser of lands at a tax
sale evidencing that the person named in the certificate pur
chased the land described therein at tax sale and will be en
titled to a tax deed thereto unless the certificate is redeemed
within the time and as prescribed by the statue. Sec. 74.46,
Wis. Stats. Bidding for and becoming the purchaser of land
at tax sale is one thing. Sale of a tax certificate by the hold
er thereof after its issuance is something wholly different.
Accordingly this resolution cannot be construed as an au
thorization or direction to the county treasurer to bid in and
purchase lands at tax sales, and certainly not a direction to
become the exclusive purchaser of lands sold at tax sale as
provided for in sec. 74.44 (1), Wis. Stats.
But, even if it were possible, which it is not, to construe

this resolution as purportedly adopted pursuant to sec.
74.44 (1), Wis. Stats., and as directing the county treasurer
to bid in and become the exclusive purchaser of all lands sold
at tax sale excepting lands bid in by the holders of prior tax
certificates or mortgage thereon, it would be invalid. XXIV
Op. Atty. Gen. 119.

This resolution was, however, an attempt to exercise the
power of the county board in respect to the sale of county-
owned tax certificates conferred by sees. 75.34 and 75.35,
Wis. Stats. In a recent opinion to the district attorney of
Sawyer county, we held that a similar resolution is invalid.
XXXI Op. Atty. Gen. 289.
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In addition, it is our conclusion that the language of this
resolution is so confusing that it is impossible to determine
what is meant and therefore the resolution is invalid for un
certainty. It says that the county treasurer is instructed
"not to sell any tax certificates only to those who hold prior
certificates and to those who hold a mortgage interest on
certain lands." Does this language mean that the county
treasurer is not to sell county-owned tax certificates to the
holders of prior certificates or of a mortage on the land de
scribed in the certificate, and, therefore, he can sell them to
all other persons? Or, is this language to be read as in
structing him to refrain from selling county-owned tax cer
tificates solely to the holders of prior certificates or of a
mortgage on the land described in the certificate, and to sell
county-owned tax certificates to everybody? Possibly what
was meant was that the county treasurer should limit the
sale of county-owned tax certificates to those who hold prior
certificates or a mortagage on the land described in the cer
tificate, but that is not what the resolution says. But, re
gardless of which one of the above meanings was intended,
the resolution would still be invalid under our recent opinion
previously referred to.
HHP

Social Security Act — Poor Relief — Taxation — Tax
Collection — Sec. 49.87, subsec. (4), Stats. 1939, does not
change order of priorities for distribution of tax collections
under sec. 74.15 (2), Stats. 1939.

October 29,1942.

John Oltman,

District Attorney,

Shell Lake, Wisconsin.

You have asked our opinion as to the priority or order of
pajonent of the old-age assistance tax of sec. 49.37, subsec.
(4), Stats., in the March distribution of tax collections by
the local treasurer pursuant to sec. 74.15, Stats. 1939.
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Sec. 74.15 (2), Stats. 1989, since repealed by ch. 426, Laws
1988, taking effect on October 1, 1941, but which remained
the same since prior to the enactment of the old-age assist
ance law by ch. 121, Laws 1925, except for the insertion of
the words "then the equalization tax levied by the county for
school purposes" by ch. 41, Laws 1981, provided:

"(2) Out of the taxes collected the treasurer shall first pay
the state tax to the county treasurer, then the equalization
tax levied by the county for school purposes, and shall then
set aside all sums of money levied for school taxes, then
moneys levied for the payment of judgments, then all sums
raised as special taxes in the order in which they are levied,
then taxes for the payment of principal and interest on the
public debt, then taxes for bridge purposes, then for fire
purposes, then for streets and other public improvements,
and lastly county taxes. * * *"

The provisions of sec. 49.87 (4), Stats., as they have ex
isted since ch. 458 Laws 1988, except for renumbering, are:

"(4) The county clerk shall charge the amount so deter
mined to such city, town or village and shall certify the
same to the city, town or village clerk. Each city, town or
village shall annually levy a tax sufficient to meet such
charges, and shall pay over to the county the amount so cer
tified as hereinafter provided. Such tax shall be deemed a
county special tax for tax settlement purposes but the town,
city or village shall pay over to the county on or before the
iwenty-second day of March in each year the percentage of
such tax actually collected, which percentage shall be de
termined by applying the ratio of collection of the entire tax
roll of such town, city or village excepting special assess
ments and taxes levied pursuant to section 59.96 of the stat
utes to the amount of such county special tax so certified
and levied. * * *"

Leaving out of consideration this tax of sec. 49.87 (4),
upon the basis of our opinions in XXII Op. Atty. Gen. 290
and 507 the order of priorities under sec. 74.15 (2) and re
lated statutes for the March distribution was:

1. State taxes
2. State trust fund loan pajmients
8. State special charges
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4. County school tax
5. Local school taxes

6. Town, village or city taxes
7. Other county taxes and county special charges.

As you point out, if sec. 49.37 (4) just said that the tax lev
ied thereunder "shall be deemed a county special tax for tax
settlement purposes," and stopped there, it would clearly
place this tax in Number -7, along with other county taxes
and county special charges. However, the section continues
"but the town, city or village shall pay over to the county on
or before the twenty-second day of March in each year the
percentage of such tax actually collected" and then proceeds
to specify that such percentage shall be determined by ap
plying to such tax the ratio of the tax collections to the total
in the tax roll. This last quoted portion would appear to be
in conflict with the above quoted language preceding it and
also with the provisions of sec. 74.15 (2).
Of course, under the rule that the more recent enactment

takes precedence where there is an irreconcilable conflict,
sec. 49.37 (4) would be controlling if its provisions cannot
be harmonized with sec. 74.15 (2). But that would not solve
the difficulty for there would still remain an internal con
flict in the provisions of sec. 49.37 (4) itself. Applied lit
erally the language that the tax "shall be deemed a county
special tax for tax settlement purposes" would fit the tax
into the distribution scheme set out by sec. 74.15 (2). This
would reach, however, a result inconsistent with the literal
effect of the subsequent language that the local municipality
shall pay over the "percentage of such tax actually col
lected." Where an insufficient amount was collected to pay
Items 1 to 6 in full there would be nothing left to apply un
der sec. 74.15 (2) to this old-age assistance tax as included
in Item 7, yet under the percentage formula provision would
require payment of a part of the tax.
The law does not favor conflicts and the resultant implied

repeals. So it is the rule that if statutory provisions which
appear to conflict are susceptible of any reasonable meaning
that harmonizes them, they will be given that construction
which reconciles them and avoids a conflict. There being
ambiguity in sec. 49.37 (4), the objective must be to deter
mine what the legislature intended to do by the amendment
in 1933 and interpret the statute accordingly.
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You suggest as a possible interpretation of sec. 49.87 (4),
so as to give full force and effect to the provision that the
local treasurer shall pay the percentage of the tax actually
collected, that the local treasurer shall first set aside out of
the total collections and pay over the percentage of this
old-age assistance tax, determined by the use of the formula
set forth. Then the remainder of the collections would be
distributable as far as it would go in the order of priorities
as above. If, after deducting the percentage of this tax and
paying Items 1 to 6 in full, there still should be moneys left
over, then the balance of this old-age assistance tax would
share therein along with the other taxes and special charges
included in Item 7. There is some force therein as giving ef
fect to the language requiring the percentage payment and
as also treating this tax as a special county tax in the dis
tribution as to the balance.
Where the total collections amount to more than enough

to pay out Items 1 to 6 in full such interpretation would give
effect to both provisions. But where the collections were not
sufficient to pay those items in full then this construction
would give effect only to the provision for paying over the
percentage of the tax actually collected. In construing a
statute every word used should be given effect if possible
and interpreted in the light of the situation that the legisla
ture was attempting to meet. The ambiguity in sec. 49.37
(4) must be approached upon this basis.
The pattern of the old-age assistance system as first en

acted by ch. 121, Laws 1925, and still existing in the stat
utes, in general is that it shall be administered by the county
with the state paying one-third thereof and each local mu
nicipality reimbursing the county for the remaining two-
thirds of the amounts paid out to its residents. From its in
ception the law has provided that the amount so chargeable
to each municipality should be determined and certified to it
by the county and that the local municipality should then an
nually levy a tax sufficient therefor. The statute which ulti
mately became what is now sec. 49.37 (4) prior to the enact
ment of ch. 458, Laws 1933, provided that such tax "shall
be collected as are other taxes and paid into the county
treasury." As a result during the early years of the de
pression in which tax delinquencies were large there was a
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predominance of excess rolls. The levies by the local mu
nicipalities, being in Item 6 in the order of priorities, ab
sorbed all the cash collections in a great number of instances
and the county received no cash but only a return of delin
quent taxes. The local municipality kept any cash there was
for its own purposes, the county got no cash, and yet the
county had to make cash payment of old-age assistance
which really was an obligation of the local municipality.
This meant that, even though the payment of old-age assist
ance was not a matter of county finance but purely one of
the local municipality, the county had to provide funds to
make old-age assistance cash payments for the local munici
pality which had kept any cash there was collected. It was
to meet this situation that ch. 458, Laws 1933, was enacted.
Read in the light of the foregoing, sec. 49.37 (4) provides

that this old-age assistance tax shall be treated as a county
special tax in the March distribution of tax collections the
same as previously but that, as between the county and the
local municipality, the latter shall not retain cash for its
share in the distribution of collections and return the delin
quent taxes in settlement for all the county taxes and spe
cial charges in the tax roll, but that out of the cash available
for retention by the local municipality there shall be paid to
the county in cash not less than the percentage of the old-
age assistance tax determined by the formula as actually
collected. In other words, the local municipality is not per
mitted to retain cash for its taxes in the roll that are ex
pendible by it for local purposes and at the same time make
no payment in cash to the county in reimbursement for the"
amounts previously expended by the county for old-age as
sistance to residents of the municipality, which under the
statutory scheme is likewise a burden or obligation on the
local municipality and an expenditure for local purposes
that would have been payable by the local municipality out
of its own funds except for the advance thereof by the
county for its account under the statutory arrangement. In
stead the local municipality shall pay to the county in cash
the percentage of the old-age assistance tax.

This amendment did not modify the order of priorities;
but reduced the amount of cash collections available for ap
plication to the local levies to the extent of the cash re
quired for payment of the prescribed percentage of this spe-



Opinions of the Attorney General 353

cial tax and reduced the balance due the county for special
charges against which the local municipality could return
delinquent taxes for credit, where there was sufficient cash
available to the local municipality to pay such percentage.
Where enough cash was left over after paying Items 1 to 6
to cover this required percentage collection, it made no
change or difference in the amount of cash retained by the
local municipality. But where no cash was available for ap
plication to the taxes in Item 7 or the amount thereof was
not sufficient to pay this percentage of the old-age assist
ance tax then the local municipality retained less cash on
the taxes in Item 6 to the extent necessary for payment of
this percentage collection.

This interpretation of sec. 49.37 (4) harmonizes all of its
provisions and it gives an effect thereto which meets the
problem to which its enactment was directed and limits its
effect and scope to that objective. In our opinion this is the
intended application of sec. 49.37 (4). We are re-enforced
in that conclusion by the fact that under date of March 5,
1934, the Wisconsin tax commission issued a memorandum
to the county treasurers in reference to this section, in
which it was stated as follows:

"For example, it is assumed that $500.00 was included in
the county clerk's apportionment for old-age pensions
against the Town of X. The entire tax roll of the town for
1933, exclusive of special assessments and metropolitan sew
erage taxes, totaled $10,000.00 on which the town treasurer
has collected $6,000.00. Under this situation, the town
treasurer is required to pay six-tenths of $500.00 or $300.00
to the county treasurer in cash at the settlement on March
22. The balance of the $200.00 due on old-age pensions may
be paid with delinquent taxes in the same way that delin
quent taxes are returned for credit on other county taxes.
There will, of course, be no cash available for payment on
the old-age pension charge unless the local treasurer has col
lected enough on the tax roll to pay the state taxes, county
school tax and local school levies in full."

This is an administrative interpretation by the state de
partment which has supervision over these matters, made
practically contemporaneously with the enactment of the
amendment. Four legislatures have met since that time
without taking any action indicating that this statute
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is to be otherwise interpreted. This constitutes legislative
acquiescence in the fact that this was a correct interpreta
tion of the legislative intent in the enactment of such
statute.

HHP

Corporations — Articles of Incorporation — Under exist
ing statutes corporation may, by vote of three-fourths of its
common and of three-fourths of its preferred stock, amend
its articles so as to accomplish following results provided
amendment is not made to defraud minority:
(1) Reduce par value of preferred stock issue from $100

to $25 per share;
(2) Eliminate preferred stock issue, giving holders de

bentures instead;
(3) Eliminate obligation of accrued dividends which have

not been declared.

October 31,1942.

Department of Securities.

Attention Vern G. Zeller, Director.

You inquire whether the provisions of sec. 189.13, Stats.,
which direct the department of securities to register securi
ties upon certain conditions, including the condition that the
articles of corporation shall not be "contrary to law or un
fair, inequitable or fraudulent", would prevent registration
under the following circumstances: three-fourths, but not
all, of both the common and preferred stock of a corporation
is voted: (1) to reduce the par value of preferred stock
from $100 to $25 per share in order to eliminate a deficit;
(2) to eliminate a preferred stock issue giving the holders
thereof debentures instead; (3) to eliminate the obligation
as to accrued cumulative dividends on a preferred stock
issue.

The relationship between a corporation and its stockhold
ers, and between one stockholder and another, is contract-
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ual. Rights of a stockholder under such a contract cannot be
impaired without his consent. 18 C. J. S. 1147, sec. 477.
The contract, however, includes not only the provisions of
the corporate charter and by-laws, but those of the general
statutes and law in existence at the time of the issuance of
the stock. The rule is well stated in the following excerpt
from Peters v. United States Mortgage Co., 18 Del. Ch. 11
14, 114 Atl. 598;

"A corporation, in the sale and issuance of its stock, as-
jsumes a contractual relation to the shareholder. For the
terms of the contract, the rights of the stockholder and the
obligations of the corporation, reference is to be made to the
appropriate provisions of the certificate of incorporation
and the law of the sovereign conferring the corporate fran
chise. Unless there be some provision in either the law or
the corporate certificate reserving the power to do so, there
can be no alteration in the terms of the contract under
which the shareholder, as such, possesses his rights, with
out his consent. If, however, the right to change or alter
the stockholder's contract be reserved in a proper way, then
no shareholder can complain against a proposed change
therein, for the very plain reason that one of the terms by
which he holds his contract is that the same may
be altered."

It may be conceded that the amendments which you have
described could not be made without unanimous consent of
all the stockholders in the absence of some provision either
in the articles of incorporation, by-laws, statutes or other
part of the contract defining the stockholder's rights, which
would permit such an amendment. For attempted amend
ments similar to those which you have described where
unanimous consent was held necessary in the absence of
other authorization by charter or statute, see Johnson v.
Tribune-Herald Co., 116 S. E. 810, 155 Ga. 204 (increasing
par value of stock); Romer v. Porcelain Products, Inc.,
(Del. Ch.) 2 Atl. (2d) 75 (changing dividend rights of pre
ferred stock); Einstein v. Raritan Woolen Mills, 70 Atl.
295, 74 N. J. E. 624 (compelling surrender of common for
preferred stock); In re Newark Library Asso., 43 Atl. 435,
64 N. J. L. 217, reversed on other grounds 45 Atl. 622, 64
N. J. L. 265; and Campbell v. American Zylonite Co., 122
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N. Y. 455, 25 N. E. 858, 11 L. R. A. 596 (change in relative
value of shares).
Amendments which could not otherwise be made in the

absence of unanimous consent may of course be made in ac
cordance with reserved power in the charter, articles of or
ganization, by-laws, or statutes, on the ground that since
those provisions are a part of the contract between the cor
poration and the shareholders, the shareholder is deemed to
have consented in advance to such amendment. Baldwin v.
Miller & Imx, 152 Cal. 454, 92 Pac. 1080; Peters v. U. S.
Mortgage Co., supra; Nelson v. Keith-O'Brien Co., 82 Utah
896, 91 Pac. 80; Cathcart v. Cathcart Van & Storage Co.,
165 S. E. 58, 175 Ga. 196; Johnson v. Bradley Knitting Co.,
228 Wis. 566.

In the latter case the Wisconsin supreme court in refer
ring to sees. 180,07 (1) and 182.18 (1), stated:

"These statutes are as effectively a part of the plaintiff s
certificates of stock and of the corporate charter as though
printed therein. * * *

"If these statutory provisions in effect at the time plain
tiff acquired his stock are deemed to be conditions of the
stock certificates and of the corporate charter, then the
plaintiff consents in advance to the making of such changes
as the statutes permit, and an exercise of the right by the
state or by a prescribed majority to whom the power may be
delegated is neither an impairment nor a breach of the con
tract. * * (pp. 574,577).

For the purposes of this opinion we will assume that the
provisions of sees. 180.07 (1) and 182.18 were in effect at
the time of the sale and acquisition of the stock involved by
the proposed amendment. The questions you have submit
ted then resolve themselves largely into questions of statu
tory interpretation. Our supreme court dealt extensively
with the interpretation of the above sections in Johnson v.
Bradley Knitting Co., supra, and in that case commented
that decisions based upon construction of statutes of other
states are not particularly helpful in interpretation of sees.
180.07 (1) and 182.18. See page 580.
In Johnson v. Bradley Knitting Co., supra, the court com

mented that while our statutes are in derogation of the com-
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mon law and must be strictly construed their provisions are
unambiguous, and that "The legislature has set no limit
upon the power to make amendments other than the re
quired vote of three fourths of the common stock and three
fourths of the preferred stock theretofore authorized and
outstanding" (page 578). The question whether the in
terests of the minority stockholders are sufficiently safe
guarded by the requirement of a three-fourths vote instead
of a unanimous vote is one for the legislature. If it is true
as the court has said that the legislature has placed no limit
upon the power to make amendments, then, the legislative
provision being a part of the contract, the stockholder must
be deemed to have consented in advance to any amendment
regardless of its nature so long as it is approved by the
holders of three-fourths of its stock, and so long as the ac
tion was taken in good faith and not for the purpose of de
frauding the minority. This opinion does not deal with the
matter of fraud. It is assumed that the amendments dis
cussed were made in good faith. In a case where that is not
tiue the discussion here is inapplicable since the existence
of fraud might nullify action which would otherwise be
valid.

While the supreme court in the case of Johnson v. Brad
ley Knitting Co., supra, stated that the legislature has set no
limitation upon the power to make amendments, the amend
ments there approved were prospective in operation with
the exception of the one relating to accumulated dividends,
the acceptance of which was optional with individual stock
holders and which is accordingly not a precedent
for whether an amendment to operate retrospectively may
be imposed without individual consent.

1. Reduction of par value of preferred
stock from $100 per share to $25 per
share

It was held in Johnson v. Tribune-Herald Co., supra, that
the par value of stock could not be increased without unani
mous consent, there being in that case no provision for such
change in the corporate articles or in the state law.

Unquestionably the matter of par value is one which may
originally be dealt with in the articles of incorporation and



358 Opinions of the Attorney General

our statute provides that a corporation may by amendment,
adopted by the proper vote, "provide anything which might
have been originally provided in such articles."
In HcbOQivrd v. Lexington Utilities Co., 260 Ky. 261, 84 S.

W. (2d) 84, it was held that a statutory provision generally
authorizing a corporation to amend its articles and to re
duce its capital stock by a two-thirds vote enabled it to re
duce the par value of preferred stock from $100 to $25.
In Peters v. United States Mortgage Co., 18 Del. Ch. 11,

114 Atl. 598, it was held that statutory authority for a cor
poration to make "any other change or alteration in its
charter of incorporation that might be desired" by a vote
of a specified proportion of the corporate stock permitted
changing the stock from par value of $100 per share to no
par, without unanimous consent.
In the note in 105 A. L. R. 1462 it was said:

"It is clearly the general rule that a corporation may, by
virtue of general statutory authority to amend its charter,
change stock originally issued at a stipulated par value into
stock of no par value. * * *."

The following cases were cited for the proposition: Peters
V. United States Mortgage Co., 18 Del. Ch. 11,114 Atl. 598;
Public Service Comm. v. Consolidated Gas Co., 148 Md. 90,
129 Atl. 22; Hood Rubber Co. v. Commomvealth, 288 Mass.
869, 181 N. E. 201; Olympia Theatres, Inc. v. Common-
ivealth, 288 Mass. 874, 181 N. E. 204; Jagues v. Missabe
Elec. Co., 172 Minn. 808, 215 N. W. 185; Grausman v. Porto
Rican^Amer. Tobacco Co., 95 N. J. E. 155, 121 Atl. 895, af

firmed in 95 N. J. E. 228; Williams v. National Pump Corp.,
46 Ch. App. 427, 188 N. E. 756.

Not all of the foregoing cases would constitute authority
for the amendment which you have described, under a stat
ute such as ours, since in some of the cases the change was
made without any alteration in the relative values of the
shares of the various stockholders and in some instances the

governing statutes specifically authorized amendments
changing the par value of stock.
We are of the opinion that, in so far as an amendment re

ducing the par value of preferred stock operates prospec-
tively, it is authorized under the Wisconsin statutes to be
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adopted by a three-fourths vote, and that minority stock
holders must be deemed to have consented in advance to the
making of such change in accordance with the statutory
provisions. This discussion does not deal with the case
where such a change would attempt to operate retrospec
tively so as to aifect redemption or dividend rights which
have already matured and vested, since we assume that such
questions are not here involved. Where a stock holder's
rights have matured so as to have given him the status of a
creditor, as by the declaration of dividends, obviously such
rights may not be defeated without his consent, by amend
ment of the corporate articles. See Keller v. Wilson & Co.,
(Del.) 190 Atl. 115, 125, where it is said that the destruc
tion of a debt is not a matter within the purview of a stat
ute relating to amendment of a corporate charter.

2. Elimination of a preferred stock issue
giving the holders thereof debentures
instead

Sec. 180.07 (1) authorizes a corporation to increase or
diminish its capital stock. Sec. 182.18 (1), Stats., authorizes
it to provide for the redemption of preferred stock either by
its original articles or by amendment. In an original provi
sion for issue of preferred stock it might be provided that
the stock should be redeemable by bonds or other form of
debenture. Sec. 180.07 authorizes a corporation to provide
anything by amendment which might originally have been
provided in its articles.
Again we are assuming that the operation of the amend

ment is prospective and that it was not intended to apply to
stock with respect to which the maturity date is past so that
the redemption rights have become actionable.
In the case of C. H. Venner Co. v. United States Steel

Corp., (Cir. Ct. S. D., N. Y.) 116 Fed. 1012, 1013, which
was cited in Johnson v. Bradley Knitting Co., supi'a, the
court approved an amendment under the New Jersey law to
retire preferred stock by exchanging it for bonds, which
amendment was opposed by a minority stockholder. The
court said:

"* ̂ * * There was no express provision when the cor
poration was formed that bonds might be issued to retire
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stock, instead of purchasing it for cash. But the New Jersey
act concerning corporations contains the provision so fre
quently found in constitutions and statutes, that 'the charter
of every corporation shall be subject to alteration, suspen
sion and repeal, in the discretion of the legislature.' This
reservation of the right to alter a charter is as much a part
of the contract entered into by the stockholders when they
subscribe or buy into the corporation as is the most minute
provision as to some detail of organization, specifically ex
pressed. * *

We are of the opinion that the retirement of preferred
stock and the issuance of bonds therefor is one authorized

under the Wisconsin statutes if approved by vote of three-
fourths of the preferred and three-fourths of the common
stock provided it is adopted in good faith.
A qualification should probably be noted in view of the

distinction made in Johnson v. Bradley Knitting Co., supra,
with respect to Koeppler v. Crocker Chair Co., 200 Wis. 476,
479, 228 N. W. 130. The distinction was based upon the fact
that if there is a specific contract between the corporation
and any particular shareholder which is not common to all
shareholders of the same class, such agreement cannot be
abrogated by a general amendment. The very fact that such
a distinction was made in the Johnson case implies that al
terations with respect to the terms of redemption or retire
ment of preferred stock may be made by amendment where
such terms are originally fixed by the general corporate ar
ticles, rather than by special individual contracts.

3. The elimination of the obligation as
to accrued accumulative preferred
dividends.

This type of amendment involves additional questions to
those heretofore discussed, in view of the fact that many
courts have held that the right to accrued cumulative divi
dends on preferred stock is a vested right even before the
dividends have been declared, and that such right cannot be
impaired under general statutory authority to amend corpo
rate articles at least unless it is entirely clear from the pro
visions of the statute that it was intended to authorize

amendments to operate retroactively. The case of Keller v.
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Wilson & Co., (Del.) 190 Atl. 115, reversed the Delaware
chancery decision reported in 180 Atl. 584. The opinion in
the court of chancery was one of the authorities most ex
tensively quoted in the respondent's brief before the Wis
consin supreme court in Johnson v. Bradley Knitting Co.,
supra, with respect to the amendment providing the optional
plan for cancellation of accrued dividends. The Delaware su
preme court held that its statutes relating to amendment of
corporate charters do not permit the abrogation of the
rights of a share holder with respect to cumulative divi
dends accrued up to the time of the amendment, without the
consent of the shareholder. It had previously been held in
Morris v. American Public Utilities Co., (Del. Ch.) 122 Atl.
696, that an amendment creating new classes of preferred
stock and canceling accrued cumulative dividends could not
disturb preferred stockholders' rights to accrued dividend
preferences, because they were vested property interests in
the nature of a debt. At the time of this decision the Dela
ware statutes authorized amendment of corporate charters
in certain specified respects, "or by making any other
change or alteration in its charter of incorporation that may
be desired; Provided that such amendment, change or alter
ation shall contain only such provisions as it would be law
ful and proper to insert in an original certificate of incorpo
ration made at the time of making such amendment." The
quoted provision, however, was followed by a paragraph re
garding the nature of the vote required in order to change
"preferences". (P. 700.) The latter provision was regarded
as having a restrictive effect, and the court held that the
right to accrued cumulative dividends was more than a
"preference" and that the statute did not authorize an
amendment which would impair such right. Thereafter a
legislative amendment was adopted which was assumed by
the Delaware chancery courts and by a federal circuit court
to have changed the law of the Morris case, supra, with re
spect to amendments abrogating accrued dividends. The
court in Keller v. Wilson & Co., supra, however, said:

"The Chancellor, in his opinion herein, held that the
amendment of section 26 (85 Del. Laws, c. 85, sec. 10) was
purposely adopted to obviate the consequences of the Morris
Case, from which a legislative intention was inferred to give
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to the enactments a retrospective operation. A majority of
the Court in Harr v. Pioneer Mechanical Corporation (C. C.
A.) 65 F. (2d) 882, was of the same opinion. To the same
effect is Lowell v. United Milk Products Corporation et al.,
an unreported decision of the United States District Court
for the Northern District of Ohio. Judge Learned Hand, in
his dissenting opinion in the Harr Case, on the contrary,
could find nothing in the amendment which ought to be con
strued retrospectively. With this conclusion we are in
accord.
"By inference it may be said that the legislature intended

the amendment to operate retrospectively, but with defer
ence to the views of the learned Judges who are of contrary
opinion, we think that if rights in the nature of a debt are
to be destroyed by corporate action under subsequent legis
lation, the purpose and intent of the Legislature to give its
enactment a retroactive operation and thus to destroy those
rights, should be expressed in language so clear and precise
as to admit of no reasonable doubt. It is one thing to con
fer a general power to accomplish a purpose in the future.
It is quite another thing to say that the power may be exer
cised to destroy a right accrued and recognized as a vested
right of property" (pages 125-126).

There are a number of jurisdictions which have made the
distinction between preferences and so-called vested rights
which was made by the case of Keller v. Wilson & Co.,
supra,, and which have denied the right to amend corporate
articles so as to cancel or impair accrued cumulative divi
dends. See, for example, Patterson v. Durham Hosiery Mills,
(N. C.) 200 S. E. 906, and the cases hereinafter cited in
McQuillen v. Nat. Cash Register Co., 27 F. Supp. 689. The
case of Harhine v. Dayton Malleable Iron Co., (Oh. App.)
22 N. E. (2d) 281, also held that while the Ohio statute per
mitted amendment so as to require the exchange of pre
ferred stock for new stock with modified perferences, it did
not permit the cancellation of accrued dividends. The court
did not, however, find itself able to endorse the designation
of the rights with respect to accrued dividends as "vested".
None of these cases, however, can be regarded as conclusive
authority with respect to whether such action may be taken
under the Wisconsin statute, in view of the fact that they
all involve the interpretation of the laws of other states.
The case of McQuillen v. Nat. Cash Register Co., 27 Fed.

Supp. 639, reached the opposite result, and held that can-
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cellation of accrued dividends might be accomplished by
amendment adopted by two-thirds vote under the statutes
of Maryland. The court said, pp. 645, 646:

"* * * the same question, as affected by the statutes
of some other States, has been the subject of considerable
litigation in those other jurisdictions, notably New York,
New Jersey and Delaware, and has been decided favorably
to the dissenting stockholders. However, since the statutes
of those other States are less broad than the Maryland stat
ute, the decisions in those States are not controlling here.
See especially Breslav v. New York & Queens Electric Light
& Power Co., 249 App. Div. 181, 291 N. Y. S. 932; Id., 278
N. Y. 593, 7 N. E. 2d 708; Morris v. American Public Utili
ties Co., 14 Del. Ch. 136,122 A. 696; Keller v. Wilson & Co.,
Del. Sup., 190 A. 115; Lonsdale Securities Corporation v.
International Mercantile Marine Co., 101 N. J. Eq. 554, 139
A. 50; but see Harr v. Pioneer Mechanical Corp., 2 Cir., 65
F. 2d 332, certiorari denied 290 U. S. 673, 54 S. Ct. 92, 78 L.
Ed. 581. See also 1 Md. Law Review 254.
"As we have seen, the Maryland statute expressly au

thorizes the insertion, by amendment, of any provision that
might, at the time of the amendment, have been inserted in
an original certificate of incorporation. Clearly, the disputed
provision is of such type. Further, the Maryland statute ex
pressly authorizes any amendment 'which changes the terms
of any of the outstanding stock by classification, reclassifi-
cation or otherwise, defines the word 'terms' as meaning
contract rights of stockholders under the charter; and the
unanimous consent requirement of the statute is expressly
made inoperative when the charter contains an appropriate
reservation, which the charter before us does contain. Thus,
whether we treat as vested or not—see Harr v. Pioneer Me
chanical Corp., supra,—^the right to accrued dividends, it is
unqutetionably a preferential 'contract right,' and, there
fore, is embraced within the express provision of the Mary
land statute defining the rights that may be abrogated, and
in what manner." (Emphasis supplied.)

While the Maryland law sustained more specific authoriza
tion than is to be found in the Wisconsin law, the court in
the above case expressly stated that the provision referred
to in the italicized excerpt covered an amendment cancel
ing accrued dividends. Such statutory provision is similar
to the last phrase of sec. 180.07 (1) of the Wisconsin stat
utes.



364 Opinions of the Attorney General

The case of Keller v. Wilson & Co., supra, impliedly held
that if the statute had there been interpreted as retroactive
so as to permit the cancellation of accrued dividends, it
would have violated the constitution; but that was on the
basis of the fact that the law was not in existence when the
corporation was formed and the stock issued. The language
of both that case and the case of Patterson v. Duriiam
Hosiery Mills, (N. G.) 200 S. E. 906, indicates that the con
stitutional question would not enter the picture if the law
had been in existence "at the time the contractual relation
was created by a purchase of * * * stock" so that the
purchasers "subjected themselves to an express or implied
waiver, or consented in advance to an amendment which
would * * * destroy the right to the accumulated div
idends." (200S. E. 909).
In Morris v. American Public Utilities Co., supra, it was

made clear that the denial of the right to amend was based
solely upon the interpretation of the statute rather than
upon any constitutional inhibition. The court said (p. 703):

"* * * If the articles of incorporation so provide,
I know of nothing in the law which would forbid the mem
bers of a corporation to give to a majority of a class of
stockholders the right to cancel obligations which the entire
class might hold against the corporation, even though some
of the class might refuse their assent to such procedure. If
such a power is agreed upon, then its exercise would be no
more than the assertion of a stipulated right. * * *."

In the absence of a constitutional question, the question is
solely one of statutory interpretation upon which our court
has pointed out in Johnson v. Bradley Knitting Co., supra,
that decisions based upon construction of statutes of other
states are "not particularly helpful."
In cases holding that accrued dividends could not be can

celed, the reasoning which would probably be most nearly
applicable in the construction of the Wisconsin statutes is
that in Keller v. Wilson and Patterson v. Durham Hosiery
Mills, to the effect that cancellation of such dividends could
not be considered as amendment of a charter, but was in
substance the modification of a creditor's rather than a

stockholder's right. The distinction of Koeppler v. Crocker
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Chair Co. in Johnson v. Bradley Knitting Co., supra, recog
nizes that a debtor-creditor relationship may not be modi
fied under authority to amend a charter. Such reasoning as
applied to accrued but undeclared dividends can be used only
on the basis of doubtful analogy, however, because it is gen
erally recognized that the right of a stockholder to dividends
does not become a debt until after dividends are declared.
See 18 C. J. S., sees. 463, 473, and also the discussion in
Morris v. American Public Utilities Co., supra, in 122 Atl.
at 703.

Neither is a determination whether the right to accrued
dividends is "vested" conclusive, since even the cases so
holding seem to recognize that the corporate contract, which
includes statutory provisions, might provide in advance for
cancellation even of vested obligations by the vote of a cer
tain percentage of stockholders. The question is whether the
corporate contract is to be so interpreted.
In Johnson v. Bradley Knitting Co., 228 Wis. 566, and

Milwaukee Sanitarium v. Lynch, 238 Wis. 628, the Wiscon
sin supreme court made no distinction between vested rights
and mere preferences. It is entirely possible that it might do
so if a different set of facts were presented. Its language in
the Johnson case, however, indicated that the legislature has
placed "no limitations" upon the power to amend other than
the required vote, and the existence of good faith. The fact
that the statute as interpreted places no limitation on the
power to amend was one of the grounds of the dissent in
which it was stated:

"* * * As well, in principle, may cancellation of pre
ferred stock be authorized as destruction of the rights and
privileges inherent in it by the terms of the certificates rep
resenting it. * * *" (page 589).

Circumstances existing in respect to particular cases are
sometimes such as to modify general precepts and we would
suggest that before making a determination in a specific
case further details should be considered, such as the provi
sions of the articles of the corporation involved, and the
dates of incorporation and of issuance and sale of the stock.
As a general proposition, however, we believe that sees.
180.07 (1) and 182.13, Stats., as interpreted in Johnson v.
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Bradley Knitting Co., supra, authorize the amendment of a
corporation charter so as to cancel accrued but undeclared
dividends where the action is taken in good faith and upon a
proper vote.

BL

Courts — Municipal Court — Criminal Law — Municipal
court for Vilas county, not being court of record, has no jur
isdiction to suspend execution of its sentences in criminal
cases, except in cases of minors as provided in sec. 57.05,
Stats. XXIX Op. Atty. Gen. 371 followed.

November 12,1942.

Edwin W. Hunter,

District Attorney,

Eagle River, Wisconsin.

You request an opinion as to the right of the municipal
court for Vilas county to suspend sentences for violation of
such acts as are punishable in that court. The court was cre
ated by ch. 228 of the laws of 1895 as amended by ch. 130 of
the laws of 1913 and ch. 131 of the laws of 1927.

The first question to be determined is whether it is a
court of record. The statute creating it does not provide that
it shall have a clerk, nor does it require that it have a seal.
Subsec. (c) of sec. 6 as amended provides as follows:

"The municipal judge may provide a seal for said court
and all papers, depositions, certificates, acknowledgments,
examinations and other documents executed or signed by
said judge, when sealed with the seal of the court shall be
evidenced in all courts and places in this state, and shall
have the same effect as the seal of a court of record."

The conclusion is therefore inescapable that the municipal
court for Vilas county is not a court of record. J. C. Lewis
Co. V. Adamski, (1907) 131 Wis. 311, 313, 111 N. W. 495.
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The court has the same criminal jurisdiction as a justice
of the peace, except that its jurisdiction extends to all of
fenses not punishable by imprisonment in the state prison.
Subsec. (b) of sec. 6 of the act provides in part that "the
proceedings and practice of said court shall in all respects
be governed, as far as practicable, by the laws relating to
justices' courts in this state."

It is therefore considered that the conclusion announced

in XXIX Op. Atty. Gen. 371 applies to that court, namely,
that it has no jurisdiction to suspend the execution of its
sentences except in cases of minors covered by sec. 57.05,
Stats.

WAP

Bonds — Building and Loan Associations — Bonds fur
nished to secure faithful performance of duties of special
deputy commissioners of banking appointed to assist banking
commission in liquidation of delinquent building and loan
associations, required by banking commission acting under
subsec. (2), par. (c) of sec. 215.33, Stats., to be furnished
in form prescribed in subsec. (2) of sec. 19.01, Stats., for
official bonds, may be canceled by mutual agreement between
banking commission and bonding company.

November 16,1942.

Banking Commission.

You have asked our opinion relative to the power of the
banking commission and a bonding company to cancel by
mutual agreement certain bonds covering a special deputy
commissioner of banking in charge of the liquidation of two
delinquent building and loan associations.
We understand that the deputy in question is at present

bonded in the sum of $10,000 with respect to the liquidation
of one of the associations and in the sum of $45,000 with re
spect to the liquidation of the other association, and that it
is desired that these bonds be canceled and replaced with a.
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new bond in the sum of $35,000 securing the faithful dis
charge of the duties of the deputy in connection with both
liquidations.
The bonds now outstanding are in the form prescribed by

subsec. (2) of sec. 19.01 of the statutes. The question is raised
as to whether the two bonds now outstanding may now

be canceled in view of the provisions of subsec. (6) of sec.
19.01, which provides that with respect to official bonds,
such bonds continue in force and are applicable to official
conduct during the incumbency of the officer filing the same
and until his successor is duly qualified and installed.
We are of the opinion that notwithstanding the provisions

of subsec. (6) of sec. 19.01 the bonds in question may be
canceled by mutual agreement between the banking commis
sion and the bonding company.

Special deputy commissioners of banking to assist in the
liquidation of delinquent building and loan associations are
appointed by the banking commission pursuant to subsec.
(2), par. (c) of sec. 215.33. That subsection provides that
"the special deputy commissioner and assistants shall fur
nish such security for the faithful discharge of their duties
as the banking commission deems proper". The form and
amount of the bonds are thus in the discretion of the bank

ing commission, and we understand that as a matter of
practice the commission has adopted the bond form specified
in subsec. (2) of sec. 19.01 for bonds required of public of
ficers. However, the situation of a special deputy commis
sioner of banking appointed to assist in the liquidation of a
delinquent building and loan association is necessarily dif
ferent from that of a public officer elected or appointed to a
term of office, the length of which term is fixed by law, and
in which case it is provided by law that an official bond must
be filed as a qualification for the office.
The sections of the statutes providing for various public

offices and fixing the term thereof generally provide for the
filing of an official bond and its approval by a specified offi
cer. In such a situation it is of course logical that the stat
utes should provide that the particular bond filed and ap
proved as a condition to qualification for office should re
main in force during the entire term of such officer. In the
present instance, however, the filing of the bond and its
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amount and form are all in the discretion of the banking
commission, and it would appear that the commission would
have the power to cancel or modify any such bonds when in
its opinion the conditions with respect to the employment
had changed.
Where in the original stages of a liquidation large sums

are on hand, subsec. (2) (c) of sec. 215.33 gives the com
mission the power to require an adequate bond. After the
liquidation has proceeded for some time it would seem, as
a necessary incident to the power granted the commission
by this subsection, that the bond might be reduced in
amount or canceled entirely and some other type of security
furnished for the faithful discharge of the duties of the dep
uty. The purpose of the provisions of subsec. (2) (c) of
sec. 215.33, above quoted, would seem to be to give the com
mission complete power and discretion with respect to the
furnishing of bonds of its deputies so as to adequately pro
tect the shareholders for whose benefit delinquent building
and loan associations are liquidated, and we believe give the
commission discretion in the matter of reducing the expense
to such liquidations which ultimately falls upon such sliare-
holders by reducing the amount of bonds required when the
liquidation has progi'essed to a point where such procedure
is indicated.

We thus conclude that the bonding company and the bank
ing commission may by mutual agreement cancel the bonds
in question.
RHL
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Public Lands — Liens — Where state sells timber under
contract providing for retention of title until said timber
has been measured and paid for, employees of purchaser
may not obtain lien thereon under sec. 289.18, Stats., until
timber has been counted and paid for and title thereto has
passed from state.

November 20,1942.

Commissioners of the Public Lands.

Attention T. H. Bakken, Chief Clerk.

Recently your department sold some timber under the
provisions of sec. 24.39, Stats. A contract has been entered
into with the purchaser which provides for the cutting of
said timber and which specifies that the title to the timber
shall remain in the state until it is scaled, measured or
counted and paid for. You inquire whether the employees
of the purchaser, as a result of labor expended by them in
logging this timber, can obtain a lien thereon before the
state receives full payment for such timber.
Your question is answered in the negative.
Sec. 289.18, subsec. (1), provides as follows:

"Any person who shall, by himself or by his beast or ma
chine, or vehicle, perform any services in cutting, hauling,
running, felling, piling, driving, rafting, booming, cribbing,
towing, sawing, peeling or manufacturing logs, timber,
stave bolts, heading, staves, pulp wood, cordwood, firewood,
railroad ties, piling, telegraph poles, telephone poles, fence
posts, paving timber, tan or other barks or in preparing
wood for or manufacturing charcoal shall have a lien upon
such material for the amount owing for such services, which
lien shall take precedence of all other claims, liens or incum-
brances thereon or sales thereof."

In Milwaukee v. McGregor, 140 Wis. 35, 121 N. W. 642, it

was held, at pages 37-38:

"* * * the fact is that the people of the state, in their
sovereign capacity, except as restrained by some constitu
tional limitation, and there is none in this case, is as exempt
from mere general or local laws as the king was of old in the
exercise of his sovereign prerogatives as 'universal trustee'
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for his people. So it has been said, 'The most general words
that can be devised (for example), any person or persons,
bodies politic or corporate) affect not' the sovereign 'in the
least, if they may tend to restrain or diminish any of his
rights and interests.' So general prohibitions, either express
or implied, apply to all private parties, but 'are not rules for
the conduct of the state.' Dollar Sav. Bank v. U. S. supra.
That has been applied in many ways. For examples: The
state may sue as freely as an individual, but cannot be sued
except by its consent. It may have the benefit of a general
cost statute, but it is not liable for costs without express
written law to that effect. It may plead the statutes of limi
tations the same as an individual, or recover interest as use
or damages, but is not subordinate in adversary proceedings
to the law on either subject, unless expressly named therein
showing unmistakable legislative intent to that effect."

This case was approvingly cited in State v. Milwaukee,
145 Wis. 181, 129 N. W. 1101, where the court said, at page
185:

"* * * The above statutes do not, either expressly or
by necessary implication, refer to the state, and it is a gen
eral rule that such statutes in general terms do not bind the
state. Milwaukee v. McGregor, 140 Wis. 35, 121 N. W. 642 ;
U. S. V. Hoa/r, 2 Mason, 811; Jones v. Tatham, 20 Pa. St.
398; Endlich, Interp. Stats, sec. 161; Cole v. White Co., 82
Ark. 45; Gilman v. Sheboygan, 2 Black (U. S.) 510. In
Jones V. Tatham, supra, the court said (page 411) :
" 'Words of a statute applying to private rights do not

affect those of the state. This principle is well established,
and is indispensable to the security of the public rights. The
general business of the legislative power is to establish laws
for individuals, not for the sovereign; and, when the rights
of the commonwealth are to be transferred or affected, the
intention must be plainly expressed or necessarily
implied.'"

Our court had occasion to reaffirm this rule as recently as
the case of State ex rel. Martin v. Reis, 280 Wis. 683, 284
N. W. 580.

"* * * the most general words that can be devised af
fect not the sovereign in the least, if they may tend to re
strain or diminish any of his rights and interests;
*  * Necedah Mfg. Corp. v. Juneau County, 206 Wis.
816, at page 822, 237 N. W. 277.
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It was said in Wisconsin Brick Company v. National
Surety Company, 164 Wis. 585, page 587, 160 N. W. 1044:

««* * * It was well understood that there could be no

mechanic's lien on a government building. WilkiTison v.
Hoffman, 61 Wis. 637, 21 N. W. 816."

In Fulton v. State Annuity and Investment Board, 204
Wis. 355, 236 N. W. 120, it was specifically held at page 360:

*  i!: ^ lien statute, no matter how inclusive, would
not give a lien on state property without the express consent
of the state through its legislature, * *

The log lien statute quoted above does not expressly or by
implication purport to grant a right of lien on logs or tim
ber owned by the state and under the foregoing decisions it
must be held that persons employed by the purchaser of the
timber could not obtain a lien on such timber until it had

been scaled, measured, or counted and paid for, and title had
passed from the state.
JRW

School Districts — Transportation of School Children —
Sec. 40.34, subsecs. (1) and (2), Stats., contemplates com
plete suspension of school work within district in so far as
reference is there made to payment of state aids to district
by reason of attendance of children of school age residing in
that district at school in another district.

November 23,1942.
John Callahan,

State Superintendent.

You have inquired as to whether there may be a partial
suspension of a school under the provisions of sec. 40.34,
subsecs. (1) and (2), Wis. Stats.
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By partial suspension you have in mind those cases in
which schools assume to discontinue certain work or grades
while at the same time continuing other work or grades. As
an example, a common school district might discontinue all
or a part of its high school work, while at the same time
maintaining its grade school. No question is raised as to the
propriety of any particular discontinuances, and we do not
rule upon any such.
The language of the two subsections, so far as relevant,

reads:

"(1) * * iK rpj^e board of every * * * district
which has voted to close its school * * *.

"(2) The board of any district which has suspended
school shall pay the tuition of all children of school age re
siding in the district who attend other district schools

The language in question must be read as a whole and as
so considered it is plain and unambiguous and cannot pos
sibly refer to anything other than an entire suspension of
school work in a district. And there is nothing in the his
tory of the statute which would indicate that it was ever in
tended that it should have a different meaning. Prior to re
vision by ch. 425, Laws 1927, the section, so far as applic
able, was numbered 40.16 and as it then read provided in
part:

"40.16 (1) (a) * * *
"(c) The school board of any district in which the elec

tors have voted to suspend the school, shall provide for the
payment of the tuition of all children of school age residing
in the district who attend school in some other district

Here again the intent of the statute is clear.
It is our view that there can be no sucH thing as partial

suspension of school constituted by a discontinuance of some
work or grades in a school which is otherwise carried on.
under the quoted provisions of sec. 40.34, Stats.
JWR
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Corporations — Collection Agencies — Exemption of at
torneys from licensing provisions of collection agency law,
provided by sec. 218.04, subsec. (1), par. (f) , Wis. Stats.,
does not extend to lay bill collector who is operating what is
virtually independent collection agency business in lawyer's
office. While lawyers may make use of lay employees in
handling collections, relationship of attorney and client ex
ists between attorney and claimant and attorney must as
sume full responsibility for activities of such lay employee
and see that work is handled in accordance with canons of

ethics and statutes applicable to attorneys.

November 25,1942.

Banking Department.

Attention Frank H. Bixby, Commissioner.

You state that it has come to your attention that certain
professional bill collectors formerly associated with licensed
collection agencies and who have run afoul of the collection
agency licensing law, or who, for other reasons, have been
unable to procure a corporate surety bond required by the
banking commission of licensed collectors or solicitors, have
now become associated with practicing attorneys as man
agers of so-called "collection departments" in such law
offices.

We are asked if these individuals come within the exemp
tion to the collection agency licensing law granted to prac
ticing attorneys by sec. 218.04, Stats.

Sec. 218.04 (1) (f) provides:

"'Collection agency' means any person engaging in the
business of collecting or receiving for payment for others of
any account, bill or other indebtedness. It shall not include
attorneys at law authorized to practice in this state and resi
dent herein, banks, express companies, building and loan as
sociations organized under the laws of Wisconsin, insur
ance companies and their agents, trust companies, or pro
fessional men's associations collecting accounts for its
members on a nonprofit basis, where such members are re
quired by law to have a license, diploma or permit to prac
tice or follow their profession, real estate brokers, real
estate salesmen and justices of the peace whose principal
business is not collections."
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Subsec. (2) of sec. 218.04 provides that no person shall op
erate as a collection agency or as a collector or solicitor in
this state without first having obtained a license.

It is apparent from reading sec. 218.04 (1) (f), quoted
above, that the legislature intended that the business of
making collections should be regulated, either directly un
der sec. 218.04 or indirectly through agencies and licensed
professions which are in turn subject to regulation.
We understand that some of these professional bill col

lectors, who were formerly associated with licensed collec
tion agencies and who now operate out of law offices, take
the position that since they are associated with a law office
they come under the exemption to the collection agency
licensing law given to lawyers by sec. 218.04 (1) (f) and
that since the making of collections, at least until the collec
tion gets into court, is not the practice of law, they are not
subject to the canons of ethics regulating the practice of
law and, in any event, since they are not licensed to practice
law, they are immune from any attempted regulation by the
board of state bar commissioners or the bar association.
We are unable to subscribe to the view that these people

are "neither fish, flesh nor fowl" and hence immune from
all regulation and we think it is clear that neither the stat
utes regulating collection agencies nor the statutes and can
ons of ethics regulating the practice of law permit a pro
fessional bill collector to operate what is virtually an inde
pendent collection agency by taking offices with an attorney
and by placing his name on the lawyer's stationery under
the heading "commercial department" or "collections" or
under any other name or designation.
By this we do not mean to say that a lawyer is prohibited

from making use of lay employees in the handling of col
lections incidental to his law practice. It is customary in
many law offices to turn over many of the details in the han
dling of small collections to a trusted stenographer, book
keeper or law clerk. However, the ethical attorney recog
nizes that he must assume the entire responsibility for the
proper handling of such collection since an attorney who ac
cepts a claim for collection binds himself personally to use
proper care, skill and diligence to collect it and becomes li
able for negligence or default of his agent or representative



376 Opinions of the Attorney General

to whom he turns the claim over for collection. 7 C. J. S.
982.

The seriousness of the lawyer's responsibility for the acts
of a lay employee engaged in handling collections in his of
fice is well illustrated by the following language from the
case of Grievance Committee of Rhode Island Bar Associa
tion V. Clifford, (R. I. 1916) 97 Atl. 975:

*  :!= would most strongly condemn the associa

tion in business of young lawyers with bill collectors and
process servers, many of whom in their consideration of
what is a legitimate use of the processes of the court are un
restrained by the standards which the lawyer should under
stand and by which the lawyer should be governed. As an
incident of such relation the young lawyer frequently finds
himself in a reprehensible position to which he has been
brought by a weak or careless acquiescence in the reckless
ness of his associate."

There can be no intervention by a lay collector which
would tend in any way to disturb the relationship of attor
ney and client that exists between the attorney and the
claimant. Canon No. 85 of Canons of Professional Ethics of

the American Bar Association provides in part:

"The professional services of a lawyer should not be con
trolled or exploited by any lay agency personal or corporate,
which intervenes between client and lawyer. A lawyer's re
sponsibilities and qualifications are individual. He should
avoid all relations which direct the performance of his du
ties by or in the interest of such intermediary. A lawyer's
relation to his client should be personal, and the responsi
bility should be direct to the client. Charitable societies
rendering aid to the indigents are not deemed such inter
mediaries." (Pp. 20-21.)

Also, it should be pointed out that Canon No. 33 provides,
among other things:

"Partnerships between lawyers and members of other
professions or non-professional persons should not be
formed or permitted where any part of the partnership's
employment consists of the practice of law."

See also sec. 256.45, Wis. Stats., which prohibits attor
neys from splitting fees with laymen.
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It is well recognized that canons of ethics, such as those
referred to above, are binding on the legal profession.

"The canons of ethics adopted by a bar association, while
they do not have the effect of statutes, are binding on attor
neys. The authority of the canons of ethics is derived, not
fpm the fact that they are approved by the bar associa
tions, but because they are statements of principles and
rules accepted and acknowledged by reputable attorneys and
are recognized and applied by the courts in proper cases."
7 C. J. S. 848.

Moreover there can be no solicitation of accounts for col
lection by the lay employee of an attorney. An attorney may
not solicit business himself and cannot do so by an agent.
This is prohibited by canon No. 27 of Canons of Pro
fessional and Judicial Ethics of the American Bar Associa
tion, and in addition the Committee on Professional Ethics
and Grievances of this association has expressed the opin
ion that it improper for a lawyer to send out an announce
ment to the effect that a layman "has become associated
with his office and will hereafter have charge of all collec
tion matters". The committee said:

"* * * In the first place, the language of the an
nouncement would reasonably be construed as misrepresent
ing the lay associate to be a member of the bar. Second, the
circulation of such notice is clearly an advertisement, de
signed to increase the volume of collection work to be done
in John Doe's office, and is contrary to both the letter and
spirit of Canon 27. Further, the use of the name of a lay
man on the stationery of a lawyer, representing the former
as conducting or managing a department of a lawyer's pro
fessional activities, is improper because it too readily lends
itself to the solicitation of emplojonent or the use of it for
advertising purposes by the layman so employed."
Canons of Professional and Judicial Ethics of the Ameri
can Bar Association, Opinions of Committee on Professional
Ethics and Grievances, p. 126 (published 1986).

You will doubtless appreciate that in the absence of more
specific-facts we can do no more than outline the general
principles which we believe to be applicable to the handling
of collections in a law office by a lay employee, and you are
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advised that so long as such activity is conducted under the
supervision of the attorney in a manner which conforms to
the rules of ethics and laws applicable to attorneys, the sit
uation is exempt from the collection agency licensing law,
but that if the law office is being used merely as a blind or
subterfuge for the operation of what is essentially a col
lection agency business, the lay collector or manager of such
a business must be licensed and is subject to all of the stat
utes governing collection agencies as well as the rules of the
banking commission pertaining thereto. ^
WHR

Automobiles — Law of Road — Motor Vehicle Operators'
Licenses — Upon expiration of restricted driver's license
for occupational purposes issued under sec. 85.08, subsec.
(25c), Stats., operator is not required to furnish proof of
financial responsibility under sec. 85.08 (26), Stats., if there
has been no violation of order of restriction so as to result

in revocation.

November 25,1942.

Hugh M. Jones, Commissioner,

Motor Vehicle Department.

Our attention has been called to sec. 85.08, subsec. (25c),
Wisconsin statutes, relating to licenses for occupational pur
poses where an operator of a motor vehicle has been con
victed of operating such vehicle while under the influence of
intoxicating liquor, and you inquire whether in such case he
must file proof of financial responsibility after expiration of
the year during which the restricted license was in effect
and before he becomes eligible for an unrestricted license.

Sec. 85.08 (25c) reads:

"The revocation of an operator's license of a person con
victed the first time in a period of a year for violating the
state law or a county, city or village ordinance in con
formity with the state law prohibiting a person from oper-
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ating a motor vehicle while under the influence of intoxi
cating liquor may be.�t� by the judge or magistrate in 
whose court 1i:icli conviction takes place. In such case the 
judge or magistrate may in his discretion order that the 
convicted person may operate a motor vehicle for occupa
tional purposes with such restrictions as to places and time 
of operation as the judge or magistrate shall prescribe, and 
if the judge or magistrate finds that such person has vio
lated such order of restriction, he shall notify the commis
sioner who shall thereupon revoke all such operator's 
licenses. Such period of restricted operation shall be for one 
year. Before such convicted person may operate a vehicle 
pursuant to such restrictions he must be in possession of a 
restricted license issued by the department which shall be 
of a special color or form and shall ·show the restrictions ; 
the department shall issue a restricted license upon receipt 
of the original license which shall be forwarded to the de
partment by the judge or magistrate together with a copy 
of the order setting forth the restrictions. In the event that 
such judge or magistrate does not upon the facts see fit to 
permit such convicted person to retain such privileges he 
shall notify the commissioner who shall thereupon revoke 
such license. Any revocation under this subsection shall 
have the same force and effect as other revocations by the 
commissioner under subsection (25). Where a restricted 
license is issued and is not revoked during the year, the de
partment shall upon application reissue the. unrestricted 
license." 

The provi�ions requiring the filing of proof of financial 
responsibility are to be found in subsecs. (26), (27k), (29) 
and (31) of sec. 85.08. 

Subsec. (31) relates to the period during which financial 
responsibility, as defined in sec. 85.09, must be furnished 
following revocation or suspension of a license. Subsec. (29) 
requires the filing of proof of financial responsibility after a 

J period of suspension and is not applicable here for the rea
son that there is no provision for suspension under subsec. 
(25c) concerning which you have inquired. Subsec. (27k), 
(a) , (b) and ( c), requires filing proof of financial respon
sibility after an accident resulting in a judgment and does
not concern us here. Subsec. (26) calls for the filing of
proof of financial responsibility where a· license "has been
duly revoked" and the problem, the ref ore, which is pre
sented by your inquiry is whether a license "has been duly
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revoked" in the case of a conviction for driving while un
der the influence of liquor followed by a stay of revocation
and the granting of a restricted occupational driving license
under subsec. (25c).

Subsec. (25c) provides at the outset for a stay of revoca
tion where the court decides to order a restricted license.
The word "stay" means the arresting of a judicial proceed
ing or process. Cyclopedic Law Dictionary (3ded.). Hence
if a stay is ordered the revocation does not become effective
and, not becoming effective, no proof of financial responsi
bility is required under subsec. (26).
This conclusion is further strengthened by the language

of subsec. (25c) where it is provided that if the provisions
of the restricted occupational license are violated the judge
or magistrate shall notify the commissioner "who shall there
upon revoke all such operator's licenses". If it be considered
that the operator's regular license had been already re
voked, then there would be outstanding only the restricted
license, and therefore there would be no need to resort to the
plural phraseology oi"all licenses" and the legislature would
probably have said instead "who shall thereupon revoke said
restricted license".

Moreover the statutes here under consideration are penal
in nature and under well recognized rules should not be en
larged upon by implication. Likewise we should state that
our conclusion is in accordance with the administrative in

terpretation accorded the provisions in question by the mo
tor vehicle department ever since the enactment of the pres
ent drivers' license law. This construction of the statute by
the officials charged with its enforcement is entitled to great
weight and we would be reluctant to disturb it in the ab

sence of a clear showing that it is incorrect.
In XXXI Op. Atty. Gen. 69, at page 70, we said:

"Nowhere in subsec. (25c) is there any provision for car
rying proof of financial responsibility during the period of
the restricted occupational license arising out of the convic
tion for driving while under the influence of intoxicating
liquor and, since the entire matter is statutory, there is no
authority on the part of the' commissioner to prescribe any
thing which is not provided for by statute."
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If, as we said there, there is no provision for carrying
proof of finantial responsibility during the period of the re-
tricted occupational license, there is even less reason for
reading such a provision into the statutes for the period fol
lowing the expiration of such restricted license.
You are therefore advised that no filing of proof of finan

cial responsibility is required after the expiration of a re
stricted license ordered under subsec. (25c) of sec. 85.08
provided, of course, that there is no violation of the order of
restriction resulting in revocation of all licenses of the oper
ator in the manner specified in subsec. (25c).
WHR

Banks and Banking — Public Deposits — Municipal Cor
porations — Village Firemen's and Policemen's Fund —
Where provisions of sec. 62.13, Stats., relating to police
men's and firemen's pension funds in cities of second and
third class are applicable to village by virtue of operation of
sec. 61.65, Stats., such funds are subject to ch. 34, public
deposits-law.

December 16,1942.

Board of Deposits.

Attention Bernice E. Coe, Acting Executive Secretary.

You have inquired whether the provisions of ch. 34, the
public deposits law, are applicable to policemen's and fire
men's pension funds of a village which, by virtue of sec.
61.65, Stats., is placed in the same classification as a second
or third class city in so far as such funds are concerned.

Sec. 61.65 provides among other things that villages with
a certain population shall, with reference to the police pen
sion fund and firemen's pension fund, be governed by sec.
62.13 in so far as the same pertains to cities of the second
and third class.

Sec. 62.13, subsecs. (9) and (10), makes provision for
police pension funds and firemen's pension funds respec-
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tively. The police pension fund is made up by contributions
from the following: License receipts; fines for violations of
city ordinances; fines imposed on members for violation of
rules; deductions from salaries for time lost on account of
sickness; rewards; gifts; receipts from sale of unclaimed
property; earnings from the fund and by a contribution of
31/^ per cent of the salary of each member of the depart
ment. Any excess of annual income over disbursements re
verts to the principal of the fund until the fund equals
$150,000 for cities of the second class, $100,000 for cities of
the third class and $50,000 for cities of the fourth class.
Thereafter excess receipts are refunded to the city
treasurer.

The fund is administered by a board of trustees consist
ing of the mayor, treasurer, comptroller and the chief and
three active subordinates of the department.

Sec. 62.13 (9) (b) 2 is important here in that it provides
that the city treasurer shall be ex officio treasurer of the
board and, as such, shall be custodian of the fund and of all
securities and property belonging thereto, also he is liable
on his official bond for the performance of his duties on such
bond.

The board has exclusive control and management of the
fund. Sec. 62.13 (9) (a) 4 provides that temporary with
drawals may be made from the permanent fund to meet the
current disbursements when no other funds are available
but that such withdrawals shall be included in the next suc

ceeding tax levy. Also it is provided here that if the annual
income is insufficient for the pension requirements such defi
cits shall be included in the next succeeding tax levy.
Paragraph (c) of sec. 62.13 (9) provides that the mem

bers have a vested right in the fund so that no payments
made thereto shall be diverted or used, temporarily or oth
erwise, for any purpose other than that provided by this
subsection.

Sec. 62.13 (10), relating to the firemen's pension fund, is
quite similar to subsec. (9), covering the police pension
fund, and with an exception not material here, sec. 62.13
(10) (e) makes the provisions of (b) to (d) of subsec. (9)
of the police pension fund law applicable to the firemen's
pension fund. The firemen's pension fund is made up by
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salary contributions of members of 3^ per cent plus re
ceipts from taxation of fire insurance companies or agents,
fines imposed on members for violation of rules, deductions
from salaries for time lost on account of sickness, rewards,
gifts and earnings of the fund.

Sec. 34.01 (1) provides:

"As used in this chapter: (1) 'Public deposit' shall mean
moneys deposited by the state or any county, city, village,
town, drainage district, power district, school district, sewer
district, or any commission, committee, board or officer of
any governmental subdivision of the state, or any court of
this state, in any state bank, savings and trust company,
mutual savings bank, or national bank in this state, includr
ing private funds held in trust by a public officer for per
sons, corporations or associations of individuals."

Subsec. (5) of sec. 34.01 provides:

" 'Public moneys' shall include all moneys coming into the
hands of the state treasurer or the treasurer of any county,
city, village, town, drainage district, power district, school
district, sewer district, or of any commission, committee,
board or officer of any governmental subdivision of the
state, or the clerk of any court in this state, by virtue of his
office without regard to the ownership thereof."

Sec. 34.05 (3) makes it the duty of the treasurer to de
posit inamediately upon receipt thereof the funds received
by him by virtue of his office in the name of the munici
pality in the public depository designated by the governing
board.

Sec. 34.08 (2) requires banks having any public funds on
deposit to make quarterly payments to the board of deposits
at the rate set by the board, which fund constitutes the state
deposit guaranty fund for the payment to public depositors
of losses arising out of the failure of public depositories to
repay public deposits.
In the case of Tesch et al. v. Board of Deposits et al., 237

Wis. 527, it was ruled that the foregoing provisions of ch. 34
were applicable to the policemen's annuity and pension fund
of the city of Milwaukee, which was created by ch. 589, laws
of 1921. However, it is contended on behalf of at least one
village that the Tesch case is inapplicable here for the rea-
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son that sec. 62.13 is different from the provisions of eh.
589, laws of 1921, which was a special law designed for Mil
waukee.

However, we are not persuaded that sec. 62.13 differs suf
ficiently from ch. 589, laws of 1921, in principle to bring the
situation outside of the doctrine of the Tesch case. As in the
Tesch case the treasurer of the municipality here is the cus
todian of the fund by virtue of statute and also the moneys
fall within the definition of a "public deposit" set forth in
sec. 34.01 (1) and this is true, as the court points out, even
though the fund be considered a private one held in trust,
since sec. 34.01 (1) applies not only to deposits by commis
sion, or board, or officer of a governmental subdivision of
the state, but includes also "private funds held in trust by
a public officer for pensions, corporations or associations of
individuals". The fund here under consideration meets all
of the tests of a public fund expressed by the court in the
following language in the Tesch case, at p. 531, as follows:

"Besides the above definitions which indicate the fund in
question is a public fund, there are other factors pointing to
that same conclusion. It is axiomatic that a municipal cor
poration cannot constitutionally assess and collect taxes for
a private purpose. Collection of the fund is authorized by a
public law; it is paid to a public officer; it is held in trust
by him and by the board for whom he acts as custodian; it
is deposited in a public depository; and although not usable
for general governmental expense, is nevertheless a public
fund. * * *"

Apparently it is contended that the fund in question
stands on a different footing from that of the Milwaukee po-
Ucemen because it is provided in sec. 62.13 (9) (c) that the
members of the fund "shall have a vested right in and to
said pension fund so that no payments made thereto shall
be diverted or used, temporarily or otherwise, for any pur
pose other than provided by this subsection".
In Stdte ex rel. McCarty v. Gantter, 240 Wis. 548, in

speaking of this provision, the court said at page 555:

"While this is a legislative declaration that members of
the police department shall have a vested right in pension
funds, it is only applicable to cities of the second and third
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class and to cities of the fourth class having a population
less than three thousand according to the last federal cen
sus. * * *"

Taken literally, this language would exclude villages from
the provision of sec. 62.13 (9) (c) above quoted. However,
the court in the McCarty case was considering the instance
of a fourth class city with a population of over three thou
sand and did not have before it the provision of sec. 61.65,
making the pension provisions of sec. 62.13 applicable to vil
lages having a certain population in so far as the provisions
of sec. 62.13 pertain to cities of the second and third class.
Hence we do not believe that the language of the McCarty
case can properly be said to apply here. We take occasion to
say this because we do not want to be understood as ruling
that the members of the fund in question do not have a
vested right therein, under sec.'62.13 (9) (c).
But does it follow that the fund is exempt from the deduc

tions required under the public deposits law merely because
the members have a vested or contract right in relation
thereto? We do not think so.

In the Tesch case our court held that ch. 34 did not create

a tax but an exaction made under the police power and
that the constitutional tests are whether the action was in a

legitimate field for the exercise of the police power in the
promotion of the public welfare and whether the means bear
a reasonable relation to that end. These tests being met, it
is immaterial that the contributors have a vested or contract

right in the fund, since that right is subject to the valid ex
ercise of the state's police power, just as are all other con
tract rights. This principle is stated in 16 C. J. S. 581 as
follows:

"Since the very foundation of the police power is the con
trol of private interests for the public welfare, a statute or
ordinance is not rendered unconstitutional by the mere fact
that private rights of person or property are subjected to re
straint or that loss will result to individuals from its en
forcement."

In the case of Storen v. Sexton, 209 Ind. 589, 200 N. E.
251, 104 A. L. R. 1359, cited by our court in the Tesch case,
it was said at page 1371:
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"* * * Even though the members of the police and
fire forces have some interest in the funds, since they con
tribute part of their salaries thereto, no reason is seen why
the Legislature may not change and modify the statutes re
garding the operation of the trusts by changing the charac
ter of securities in which they are to be invested, and by re
quiring that current funds in the hands of the treasurer
shall be secured against loss, either by the public sinking
fund or by insuring with private insurance companies at the
expense of the fund."

Nor do we believe that the legislature prohibited or in
tended to prohibit insurance of the fund under the public de
posits law when it used the language "no payments made
thereto shall be diverted or used, temporarily or otherwise,
for any purpose other than provided by this subsection".

If such language is to be taken literally it would, for in
stance, prevent the use of any money in the fund for carry
ing insurance on real estate owned by the fund or for pay
ing taxes on the same, assuming that the fund were to ac
quire real estate through foreclosing a mortgage in which
pension funds had been invested. Strictly speaking, the
board in charge of the fund could not even purchase a post
age stamp, since, technically, the money spent in purchasing
the stamp would then be unavailable for pensions and the
fund would be depleted to the extent of such diversion.

It would seem that the legislature did not intend to pre
vent expenditures from the fund which are made for the
very purpose of preserving and conserving the fund itself.
What the legislature was interested in was preserving the
fund for the benefit of its beneficiaries from the danger, al
ways present, that these moneys might be siphoned or di
verted to other municipal purposes, leaving the contributors
to the fund, and their widows and orphans "holding the
bag".

If an^hing, insurance under the public deposits law is in
furtherance of the plain legislative policy expressed in the
statutory language prohibiting diversion, since one of the
very things which might well destroy the funds sought to be
safeguarded would be the failure of a depository bank.
We therefore conclude that the funds in question are sub

ject to the public deposits law, which conclusion makes un-
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nGcessary any discussion of the further questions raised in
your request.

WHR

Puhlio Health — Barbers — State board of health has no
authority under sec. 158.02, subsec. (1), Stats., or otherwise
to regulate opening and closing hours of barber shops.

December 17,1942.
Dr. C. a. Harper,

Board of Health.

You state that a considerable number of barbers are now
closing their barber shops during the day and working in
defense industries and then, after the day's work is finished,
opening their shops and engaging in barbering for an in
definite number of hours in the evening. You inquire
whether the state board of health has any jurisdiction un
der ch. 158 to regulate the opening and closing hours of bar
ber shops by a rule.
The powers of the board of health to make rules respect

ing barber shops are found in the two following provisions
of the statutes:

158.02 (1) "The state board of health shall prescribe and
enforce rules and regulations, consistent with this chapter,
governing barber shops and schools teaching barbering, the
examination and licensing of master and journeyman bar
bers and the registration of apprentices and students, and
on all other matters upon which supplemental rules and reg
ulations may be necessary in the administration of this
chapter."

158.04 (12) "The state board of health may make other
rules and regulations, and prescribe additional requirements
as to sanitation in barber shops to carry out the purposes of
this chapter."

No question of sanitation under sec. 158.04 (12) is in
volved, so that section need not be considered.
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The rule-making power delegated by sec. 158.02 (1) is a
power to make rules consistent with and necessary in the
administration of ch. 158. It does not empower the board to
enact substantive rules of law unrelated to the regulations
contained in the statute.

It is a thoroughly established rule of administrative law in
this state that when legislative powers are delegated to an
administrative officer or board the legislation delegating
such powers must contain a standard to guide the officer or
board in exercising its powers. The rule is thus stated in
Staie ex rel. Wis. Inspection Bureau v. Whitman, (1928)
196 Wis. 472, 505-506:

«« * * power to declare whether or not there
shall be a law; to determine the general purpose or policy
to be achieved by the law; to fix the limits within which the
law shall operate,—is a power which is vested by our consti
tutions in the legislature and may not be delegated. When,
however, the legislature has laid down these fundamentals
of a law, it may delegate to administrative agencies the au
thority to exercise such legislative power as is necessary to
carry into effect the general legislative purpose, in the lan
guage of Chief Justice Marshall 'to fill up the details in-the
language of Chief Justice Taft 'to make public regulations
interpreting the statute and directing the details of its exe
cution.' It is legislative power of the latter kind which is
oftentimes called the rule-making power of boards, bureaus,
and commissions."

Applying this test to sec. 158.02 (1) requires an examina
tion of all of ch. 158 to determine whether the legislature
has indicated that there shall be a law regulating the open
ing and closing of barber shops. No provision remotely sug
gesting such regulation is contained in the law. How such a
regulation could be said to be necessary in the interpreta
tion or administration of ch. 158 is difficult to imagine.

It has been held that, although powers delegated to boards
of health to enable them to perform their functions in safe
guarding the public health are to be liberally construed,
nevertheless in determining whether powers derogatory to
common-law rights are conferred, the rule of strict con
struction is applied. Cray ton v. Lardbee, (1917) 220 N. Y.
498, 116 N. E. 355, L. R. A. 1918E 482. It is clear that the
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power to prevent the opening of barber shops during certain
times of the day would be in derogation of the common-law
rights of the shop owners, so that if the legislature intended
the board to have such power it should have been delegated
in clear and unmistakable terms.

Although a delegation of power to establish maximum
hours of work under the "code" laws has been sustained,
State ex rel. Attorney General v. Noyes, (1987) 228 Wis.
878, there is no indication in ch. 158 of a legislative intent
to give the board of health power to establish a code of fair
competition in the barber trade. That power, on the con
trary, was specifically vested elsewhere by sec. 100.205,
Stats. Whether such power may constitutionally extend to
fixing the time of opening and closing of the shops is in any
event doubtful since the decision in State v. Neveau, (1941)
287 Wis. 85.

WAP

Public Health — Basic Science Law — Chiropodist who
goes from place to place at regular or irregular intervals
less frequently than once a week must obtain itinerant's
practitioner's license under sec. 147.18, Stats.

H. W. Shutter, M. D., Secretary,

Board of Medical Examiners,

Milwaukee, Wisconsin.

December 17,1942.

You have inquired whether a chiropodist who goes from
town to town less than once a week is to be classed as an
itinerant practitioner under sec. 147.18, Stats.

Sec. 147.18 reads:

"Itinerant practitioners of medicine, surgery or osteopa
thy or of any form or system of treating the afflicted shall
obtain an annual license in addition to the regular license
or certificate of registration, and shall pay therefor two
hundred fifty dollars per annum. Persons practicing medi-
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cine, surgery or osteopathy or professing or attempting to
treat or heal ailments or injuries of the human body who
go from place to place at regular or irregular intervals less
frequently than once a week, are itinerant practitioners."

The question to be determined is whether a chiropodist
is a practitioner "of any form or system of treating the af
flicted" or if he professes or attempts "to treat or heal ail
ments or injuries of the human body" within the meaning
of the above statute.

The practice of chiropody is defined by sec. 154.01 (1) as
follows:

"The practice of chiropody is the diagnosis or mechanical
or surgical treatment, or treatment by the local application
of drugs, of abnormal nails, or superficial excrescences on
the hands and feet, such as corns, warts and callouses, or
fissures and bunions, or the diagnosis or mechanical but not
surgical treatment of congenital or acquired deformities of
the feet, but does not include surgical operations upon the
hands or feet for congenital or acquired deformities or con
ditions requiring the use of an anaesthetic other than local,
nor incisions involving structures below the skin, nor of any
portion or organ of the body above the feet, except that the
diagnosis and mechanical treatment shall Liclude the ten
dons and muscles of the lower leg in so far only as they shall
be involved in the enumerated conditions of the feet."

It would appear that the practice of chiropody as above
defined, encompasses "treating the afflicted" and treatment
or healing "of ailments or injuries of the human body"
within the meaning of sec. 147.18, quoted above.
The statutory definition of the practice of chiropody in

cludes the word "treatment" and anyone who has ever suf
fered from abnormal nails, corns, callouses, bunions or the
like, would have no difficulty in classifying the same under
the heading of "affiiction" or "ailment" as these words are
defined, understood and commonly used.

This conclusion is further supported by sec. 154.02 and
sec. 154.08. Sec. 154.02 requires, among other things, that
an applicant for a license to practice chiropody must have
professional training in a reputable school of chiropody in
"anatomy and physiology of the feet, and diagnosis of the
foot ailments and deformities which the chiropodist is au
thorized to treat, materia medica, chiropodial orthopedics.
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bacteriology, pathology, histology, therapeutic chemistry,
and minor surgery and bandaging pertaining to ailments of
the feet, and the mechanical treatment of congenital or ac
quired deformities of the feet".

Sec. 154.03 provides in part:

"Examination shall be both scientific and practical, and
written in English, in anatomy and physiology of the feet,
+1? diagnosis of the foot ailments and deformities whichthe chiropodist is authorized to treat, materia medica, chi-
ropdial orthopedics, bacteriology, pathology, histology,
therapeutic chemistry, and minor surgery and bandaging
p^taining to ailments of the feet, not including any ampu-
tation, and the mechanical treatment of congenital or ac
quired deformities of the feet, and may be supplemented bv
oral and clinical examination. * *

The underscored provisions of the above statute very
plainly stamp the character of the chiropodist's practice as
being within the field of a "form or system of treating thia
afflicted" and to consist of "treating or healing ailments of
the human body" within the meaning of sec. 147.18, the
itinerant practice statute.
In reaching this conclusion we are not unmindful of the

fact that the provisions for licensing chiropodists are con
tained in ch. 154, which relates exclusively to chiropody and
contains no restrictive provisions on itinerant practice such
as that contained in sec. 147.18. However, we are of the
opinion that ch. 147 and ch. 154 must be read and construed
together since they are not only in pari materia, both relat
ing to treating human ailments or deformities, but they
were originally contained in the same chapter of the stat
utes.

The chiropody practice act was created by ch. 550, Laws
1917, which added to the statutes sees. 1485/-12 to 1485/-20
inclusive. At that time the medical practice act commenced
with sec. 1485 and the chiropody provisions commencing
with sec. 1485/-12 were merely added to it. Both were then
a part of ch. 58. By a general revision of Title XV of the
statutes relating to all phases of public health, effected in
19^ by ch. 448, the provisions respecting the practice of
chiropody were set up in a separate chapter, ch. 154, where
they have since remained. But even though now contained
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in a separate chapter the provisions thereof are not self-
executing and reference must be made to ch. 147 in order to
make the chiropody act complete. This is illustrated by the
fact that the chiropody act is administered by the state
board of medical examiners assisted by examiners in chi
ropody appointed by said board, and resort must be had to
ch. 147 to determine the membership, powers, duties and
other provisions relating to the state board of medical
examiners.

Ordinarily the privileges conferred under a particular
license, such as a chiropodist's license, are not to be abridged
by implication, but we do not have to resort to implication
here, since the language implied in sec. 147.18 is very broad
and certainly comprehensive enough to encompass the prac
tice of chiropody in the absence of some express exception
relating thereto, and, as above indicated, ch. 147 and ch.
154 are to be read and construed together. Thus the provi
sions of sec. 147.18 are deemed to be applicable to the pro
visions of ch. 154. '

. You are therefore advised that a chiropodist who goes
from place to place at regular or irregular intervals less
frequently than once a week must obtain an itinerant prac
titioner's license under sec. 147.18, Stats.
WHR
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PrisoTis — Prisoners — Public Officers — Sheriff — Sec.
56.08, subsec. (6), Stats., contemplates that entire earnings,
of prisoner shall be paid to use of those dependent upon him.

Sec. 56.08 (7), requiring sheriff to turn over at end of
each month balances earned by prisoners and not paid out
under provisions of subsec. (6), has no application in case
where only prisoner employed pursuant to provisions of
that section has dependents. Subsec. (7) covers only cases
where sheriff receives during course of month moneys
earned by prisoners having no dependents.
If all prisoners employed have dependents, then there is

no balance remaining as amounts required to be paid out
pursuant to provisions of subsec. (6).

It is intent of these subsections that sheriff shall pay each
week to use of dependents of prisoner amount earned by that
prisoner, that moneys earned by prisoner having no depend
ents shall be paid to county, and that each month sheriff
shall be required to pay to county treasurer all amounts due
to county, namely, those amounts earned by prisoners in his
custody which are not required to be paid to dependents.

December 17,1942.
Henry Van de Water,

District Attorney,
Sheboygan, Wisconsin.

You state in your request for an opinion that a person in
your county was committed to the county jail and that he
has been employed under the provisions of sec. 56.08, Stats.,
during the time that he has been imprisoned. The person in
question has a mother who is dependent upon him for sup
port. The question is raised as to whether it is required by
the provisions of sec. 56.08 that the entire amount earned
by the prisoner be paid to the dependent.
In this connection you call attention to certain provisions

of sec. 56.08, Stats., which read:

" (6) At the time of sentencing such convicted person the
court shall take proof and determine what person or per
sons if any are actually dependent on such convicted person
for support, and shall cause their names to be entered in the
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docket, and in the comniitment of such convicted person.
The court shall at the same time designate and enter in said
docket and commitment the name of a person to whom pay
ments shall be made for the use of such dependent person or
persons, as hereinafter provided. At the end of each week
the sheriff shall pay over to said payee for the use of said
dependents the earnings of such prisoner collected by him;
and if the prisoner worked for the county the sheriff shall
issue and deliver to the said payee for the use of said de
pendents an order on said county, for an amount equal to
one dollar per day for the number of days of such labor,
specifying in said order who earned said money and who are
entitled to it for support, and such order shall be paid by the
county treasurer from the general fund.
"(7) All balances of money collected by the sheriff by

virtue of this section and not paid out pursuant to subsec
tion (6) shall, at the end of each month, be deposited by the
sheriff with the county treasurer, together with an itemized
statement showing by whom the same were earned and by
whom paid, and shall be the property of the county. The
sheriff shall also render to the county board, at each session
thereof, a sworn itemized statement of all money so col
lected, by whom earned, and by whom paid; and also of all
sums paid out, to whom paid and for whom, including all or
ders drawn on said county as provided herein."

You state in your request that there is difficulty in inter
preting this language which arises out of, first, an opinion
of this office in XIX Op. Atty. Gen. 400, in which it was said
that subsec. (6) required that all moneys earned by a pris
oner be paid over at the end of each week to the use of those
found dependent by the court, and, second, the provision in
subsection (7) that all balances collected by the sheriff and
not paid out pursuant to subsection (6) should at the end
of each month be deposited by the sheriff with the county
treasurer. You state that an inconsistency is found between
the opinion and subsection (7) in that, if subsec. (6) re
quires all moneys earned to be paid to the use of a depend
ent or dependents, there would be no balance remaining to
pay over to the county and that subsec. (7) contemplates
that there shall be a balance. From this it is inferred that a

court committing a prisoner could determine the amount
that should be paid to a dependent or dependents, and that
the difference between the amount so paid and the amount
so received by the prisoner as salary or wage should be paid
over to the county.
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The two subsections are to be read together in. order to de
rive the legislative intent. Subsec. (6) makes no provision
for distribution of the earnings of those prisoners who have
no dependents. It is clearly the intention of subsec. (7) to
cover those cases. If there were say, live prisoners, two of
whom had dependents and three of whom had no dependents,
the sheriff, under the provisions of subsec. (6) would be re
quired to pay to the dependents of those prisoners having
dependents the amounts earned by them. Such payments, as
stated, are required to be made each week. The balances
collected by the sheriff would be derived from the earnings
of those prisoners having no dependents and the sheriff
would be required to pay^uch balances over to the county
treasurer at the end of each month, identifying the prison
ers contributing to the balance, the amount contributed by
each, and employers making payments.

Subsec. (7) applies only in those instances where there
are balances in the sheriff's hands over and above the earn
ings required to be paid to dependents under the provisions
of subsec. (6). There may or may not be such balances in
the sheriff's hands at the end of any month, depending upon
whether the prisoners in the county jail, employed pursuant
to the section, have dependents.
In the case in question the whole amount of the compensa

tion earned by the prisoner should be paid to his dependent
mother and there is no balance, at least from his earnings,
to be paid over to the county at the end of the month. If
there is another prisoner in the county jail employed pursu
ant to the section who has no dependents, the sheriff can pay
over the moneys earned by that prisoner at the end of the
month and thereby discharge his duty under subsec. (7).
Your attention is called to the fact that the request in this

case does not constitute full compliance with the practice re
lating to requests for attorney general's opinions. You have
stated that there is no authority in point, and you have like
wise called attention to the provisions applicable, and in this
respect you have fully complied with the requirements. On
the other hand, it is also required that the district attorney,
in submitting a request for an opinion, shall state his con
clusion and the reasoning upon which it is based. There has
been no compliance with this requirement. May I respect-
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fully request that in future cases you adhere to the rules.
While in the particular case we have experienced no diffi
culty with the statute, it is very helpful to us, as a general
rule, to have the benefit of a discussion by the district attor
ney in the first instance.
JWR

Vital Statistics — Birth Certificates — Sec. 69.60, Stats.,
authorizes state registrar of vital statistics to file new birth
records in cases of adoption or legitimation only in cases of
persons born within this state.

December 21,1942.

C. A. Harper, M. D., State Health Officer,

Board of Health.

You have submitted two requests for opinions which raise
but one question, so that both requests will be answered to
gether. In your first letter you inquire generally as to the
power of the state board of health to issue birth certificates
under sec. 69.60, Stats., in behalf of children born either in
or out of wedlock in other states and subsequently adopted
in this state. In your second letter you inquire specifically
with reference to the case of an unmarried expectant
mother who resided in Milwaukee and went to Chicago for
her confinement. In Chicago she gave an assumed name and

the child's birth was there recorded in the assumed name of

the mother with the notation, "father unknown." This child
now has been, or will shortly be, adopted in this state, and
you inquire whether a birth certificate may be issued pursu
ant to sec. 69.60, Stats. In both cases the desire is to remove

the stigma of illegitimacy from the birth records of the chil
dren involved, and to have them appear to be the. legitimate
children of the adoptive parents' own blood.

Sec. 69.60, Stats., was enacted in 1939, ch. 524, and reads
as follows:
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"(1) On being advised pursuant to section 822.05 of the
adoption of any child whose birth has previously been regis
tered or pursuant to section 245.85 of the legitimation of
any child due to the subsequent marriage of the parents, the
state registrar of vital statistics shall cause a new birth cer
tificate to be filled out signed by himself or his authorized
representative. In the certification to this new certificate,
and over his signature, reference shall be made to this sec
tion of the statutes by number only. In all other respects
the certificate shall be the same as other birth certificates,
and shall contain nothing else to differentiate it therefrom.
"(2) In cases of adoption, all the names and statistical

particulars entered on the new certificate shall refer to the
adoptive parents. Where the question of legitimacy is asked,
it shall be answered in the a&mative.
"(8) In cases of legitimation under section 245.85, the

names and statistical particulars shall be entered as of the
date of birth but as though the parents were married at that
time. Where the question of legitimacy is asked, it shall be
answered in the affirmative.
"(4) All other items not affected by the adoption or le

gitimation shall be copied as on the original, including the
date of filing.
" (5) The new certificate shall then be filed in place of the

original, and the original, together with all correspondence,
affidavits, court orders, etc. pertaining thereto, shall be ffied
away from all public access. Copies of or access to these
originals or any material pertaining thereto shall be obtained
only on court order or at the discretion of the state regis
trar. Copies of the new certificate shall be issued under the
same laws and rules as apply to the issuing of other certifi
cates.

"(6) The state registrar shall send a copy of each such
new certificate to the register of deeds and to the village
clerk or city health officer where a copy of the original was
filed. Such register of deeds and local registrar shall file this
new record in their regular file, and impound the original
which shall not be examined except upon court order or re
quest of the state registrar.
"(7) This section shall be retroactive in that the state

registrar may treat all such records now on file since Octo
ber 1, 1907, in such manner, and so notify the registers of
deeds and local registrars."

Prior to the adoption of this section, the law provided
that in any case of adoption of a child whose birth had pre
viously been registered, the state registrar of vital statistics
should add to the previous birth certificate the name and ad-
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dress of the parents by adoption, the new name of the child,
if any, and the court issuing the order and the date thereof.
Sec. 69.60, Stats. 1987. It was also provided that, at the re
quest of the adoptive parents, a new birth certificate might
be issued by the state registrar bearing the new name of the
child and of the adoptive parents, but without reference to
the adoption, and the original birth registration should re
main a part of the record of the department. Sec. 69.605,
Stats. 1937.

It seems clear from a reading of the present sec. 69.60 as
well as from a consideration of the former law that it ap
plies only to cases of children born within this state, how
ever desirable it might be that it should apply also to chil
dren born elsewhere. The former law, as noted above, pro
vided only for amending the existing birth registration and
issuing a new certificate based on the amended record. The
obvious intent and purpose of the new law enacted in 1939
was to substitute a new birth registration in order that the
true origins of the children involved might as nearly as pos
sible be expunged from the public records after they had
been adopted, or legitimated by the marriage of their par
ents. Plainly, that purpose cannot be achieved where the
original record is on file in some other state.
In any case, it is quite clear that the statute does not au

thorize the recording of births occurring outside of this
state. This is implicit throughout sec. 69.60. Subsec. (1)
thereof refers to "the adoption of any child whose birth has
previously been registered." Subsec. (4) requires that "all
other items not affected by the adoption or legitimation shall
be copied as on the original, including the date of filing."
Subsec. (5) provides that the new certificate shall then be
filed in place of the original, and the original shall be filed
away from Ml public access. Subsec. (6) provides for noti
fication by the state registrar to the proper local registrar,
who is required to file a copy of the new certificate and im
pound the original record. Subsec. (7) indicates that the
statute applies to such records "now on file."

It is, therefore, quite apparent that the statute cannot be
applied to any case where there is no birth certificate pres
ently on file in your office and in some local registrar's office
in this state, even though it might be in some other state.
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Moreover, if sec. 69.60 were held to apply to cases of chil
dren not born within this state, it would result in a dupli
cate registration—one in the state where the birth occurred,
and another later in Wisconsin. This would result in a fic
titious and wholly unwarranted increase in the birth rate
from a statistical point of view. It would also make it pos
sible for a child born outside the territory of the United
States to acquire an official record of his birth within this
country, and thus become prima fade eligible to all of the
benefits accruing to such persons, without even attempting
to comply with the federal laws on the subject. Such an in
tent should not be attributed to the legislature, at least in
the absence of clear language to that effect.
You suggest that a change in the law may be desirable. It

would seem that to bring about the results you desire it
would be necessary to obtain reciprocal legislation in the
several states. To this end the problem might well be sub
mitted to the commissioners on uniform state laws. In the
meantime, however, sec. 69.60 might be amended to include
cases of children born in Wisconsin but adopted in some
other state.

WAP
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Social Security Act — Poor Relief — Old-age Assistance
— Recipient of old-age assistance may receive medical or
surgical assistance through regular channels if it is needed
even though he is receiving less than maximum old-age as
sistance permitted by sec. 49.21, Stats.
Term "medical and surgical assistance" as used in sec.

49.31, subsec. (1), includes hospitalization.
Person receiying old-age assistance may not receive addi

tional aid through regular relief channels for any purpose
other than medical or surgical assistance.

December 22,1942.

Frank C. Klode, Director,

Department of Public Welfare.

You inquire whether a recipient of old-age assistance
must be receiving the maximum amount allowed by sec.
49.21, Stats., before he may receive supplementation
through poor relief channels for (1) medical and surgical
assistance (2) other or subsistence needs. You g,lso ask as
an incident to the first part of the question whether hospi
talization is to be deemed medical or surgical assistance.
You have pointed out that it might be argued that the

opinion in XXVI Op. Atty. Gen. 806 supports the view that
a recipient of old-age assistance may not receive addi
tional aid through poor relief channels for medical purposes
unless he is receiving the maximum old-age assistance al
lowed by law. That opinion points out that one of the pri
mary purposes of the old-age assistance law is to keep aged,
dependent persons off the regular relief rolls as much as pos
sible, from which it might be deemed to follow that a person
who is qualified to receive old-age assistance may demand
that he receive the maximum amount allowed by statute be
fore being compelled to go to the regular relief channels for
medical assistance.

Sec. 49.21 provides that any person who shall comply with
the provisions of the statutes "shall be entitled" to financial
assistance in old age. The section fixes the maximum amount
which may be paid to such a person as old-age assistance
but does not specify that he shall be entitled to the maxi-
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mum grant in every case. The amount of the grant is left
to the discretion of administrative agencies "with due re
gard to the conditions in each case."

If an aged dependent person is in need of surgical and
medical assistance that fact is one of the conditions which
may and should be considered in determining the amount of
assistance to be paid within the maximum limitation pro
vided by statute. XXVI Op. Atty. Gen. 306. It seems en
tirely possible, however, that the legislature may also have
intended that one of the conditions which might be consid
ered in determining the amount of assistance to be given is
whether adequate medical or surgical care is available to the
beneficiary through other sources. It seems reasonable to as
sume, as an analogy, that if an applicant for old-age assis
tance had received an adequate food supply through other
sources, the administrative agency might consider that fact
in determining how much assistance that applicant needs.
If, as you point out is sometimes the practice, a county has
agreements with its local medical societies whereby a lower
rate is provided for relief cases than is charged of an indi
vidual, and if adequate medical or surgical assistance is
available to the applicant for old-age assistance through that
arrangement, it might be a condition such as the legislature
intended the administrative agencies to consider in determin
ing the amount of old-age assistance to be allowed.

Sec. 49.31 (1) reads:

"During the continuance of old-age assistance no benefi
ciary shall receive any other relief from the state or from
any political subdivision thereof except for medical and sur
gical assistance."

By this section the legislature has set apart medical and
surgical assistance as an exception to the restriction against
receiving relief other than old-age assistance. Sec. 49.31
does not appear by its ter^ to deal alone with maximum
grants. If a beneficiary is receiving old-age assistance in
any amount, even though it is less than the maximum, the
terms of the statute above cited appear to preclude him
from receiving any other form of relief except that spe
cifically excepted. It is logical to assume that the exception
to the restriction is intended to apply in all cases in which
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the restriction itself is applicable. If it had been intended
that the exception for medical or surgical assistance should
apply only to persons receiving the maximum assistance per
missible, it would have been more logical to incorporate the
exception into the section in which that maximum is fixed.

It was held in Cleveland, v. Indmtrial Comm., 232 Wis.
147, 286 N. W. 558, that the obligation of local relief au
thorities to relieve needy persons under sec. 49.03 was not
obviated because the family had been receiving aid under
sec. 48.33 (6) for dependent children. That section pro
vides :

"Aid pursuant to this section shall be the only form of
public assistance granted to the family for the benefit of
such child, except medical and dental aid, * *

It was there held that whatever inhibition was imposed by
the quoted provision was directed against action on the part
of officers engaged in administering aid for dependent chil
dren which is the subject matter of the provision, and not
against officers administering other forms of relief. Sec.
49.31 (1) differs from sec. 48.33 (6) in that the inhibition
in the former section is directed against the recipient of the
old-age assistance rather than against the administrative
officers. It seems entirely consistent with the restrictive
language, therefore, that the legislature intended to leave it
to the discretion of the administrative officials to determine

whether the public is better served under particular circum
stances by having medical aid granted in the form of old-age
assistance or in the form of poor relief.
In this connection you have also asked whether the term

"medical and surgical assistance" as used in sec. 49.31 (1)
includes hospitalization.
In Park View Hospital Association v. People's Bank and

Trust Co., 189 S. E. 766,769,211N. C. 244, the court defined
the term "medical services" as used in a statute fixing the
order of priority for payment of debts of a deceased person
so as to include hospital treatment. The court said:

"The words 'medical services,' as used in the statute, in
clude all services rendered to the deceased, because of his
illness, upon the advice of his physician, which were reason-
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ably necessary for his care and comfort, and for his proper
treatment by his physicians."

^ The construction of the same term may of course vary in
different statutes, depending upon the subject matter, pur
pose and context of the law. The term "medical and surgi
cal assistance' as used in some laws might be strictly con
strued so as not to include hospital care. Hospitalization,
however, may be an essential part of proper medical or sur
gical treatment. To regard hospital service as something
separate and apart from medical and surgical assistance so
as to require it to be administered separately under the old-
age assistance and relief laws might be very impractical,
since the need for hospitalization usually arises in connec
tion with and as a part of the medical treatment given under
the advice of a physician. It is our opinion that the legisla
ture intended the term "medical and surgical assistance"
as used in sec. 49.31 (1) to include hospital care if that is a
part of the treatment deemed essential by the physician in
charge.

Your other question is whether a recipient of old-age as-.
sistance must be receiving a maximum grant in order for
him to receive supplementation through poor relief channels
for other or subsistence needs.

Sec. 49.31 provides that no beneficiary of old-age assist
ance shall receive other relief except for medicp,l or surgical
assistance. There being no exception in favor of "other or
subsistence needs," a recipient of old-age assistance is not
entitled to receive aid through poor relief channels for such
purposes regardless of whether he is receiving the maximum
or less than the maximum old-age assistance. It is true, as
previously pointed out, that the inhibition of sec. 49.31 (1)
is applicable to the old-age assistance beneficiary rather
than to the officers administering the system. The legisla
ture, however, has made it clear by that section that old-age
assistance is to take the place of other forms of poor relief
except medical and surgical assistance and it would be con
trary to the manifest intent of the law to grant any other
form of relief to a person receiving old-age assistance re
gardless of whether he is receiving the maximum.
BL
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Minors — Child Protection — Compensation for care of
child committed to industrial school under provisions of
sec. 48.07, Stats., paroled under provisions of sec. 48.16,
Stats., and placed in private home, may be made charge
upon county of child's legal settlement when approved by
order of court entering original order of commitment.

December 23,1942.

Department of Public Welfare.

Attention A. W. Bayley, Executive Secretary.

You request an opinion as to the authorization for a ju
venile court to charge the county from which a fifteen year
old girl was committed to the Wisconsin industrial school
for girls, for her support, when she has been paroled and
placed with a person not her parent. You state that the
parolee was so placed as being most conducive to her proper
adjustment, placement with others including relatives not
having been satisfactory; that the child is a dependent, her
parents being unable to contribute to her necessary expense;
and that the individual with whom the girl is now living re
sides in a county other than that from which she was com
mitted to the industrial school.

The answer to your question lies in par. (a), subsec. (6)
of sec. 48.07, Stats. The pertinent provisions thereof state:

"Whenever a child is committed by the court to custody
other than that of his parent and no provision is otherwise
made by law for the support of such child, compensation for
the care of such child, when approved by order of the couH,
shall be a charge upon the county, except in counties main
taining a county home for dependent children. * * * "

This provision is given equal effect, by the prefatory sen
tence in sec. 48.07, to cases where a child is either delin
quent, neglected or dependent.
We have expressed the opinion that the words "shall be a

charge upon the county", used in the quoted language, refer
to the county of residence or legal settlement, which, for the
purposes of ch. 48, are identical. XXIX Op. Atty. Gen. 159.

Sec. 48.17, Stats., provides the charge to be made by the
state in cases where children are committed to industrial
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schools and are maintained in such schools. The section does
not, however, refer to a case where a child has been commit
ted to an industrial school and has been paroled and is no
longer maintained there.

Sec. 48.16, Stats., provides for the parole of children com
mitted to industrial schools and provides further that every
paroled child shall remain in the legal custody of the board
of control [state department of public welfare, sec. 58.36]
until it reaches twenty-one years of age.

It is no doubt true that in the greater number of cases the
state department of public welfare in placing children in its
custody in private homes should and does take into account
the ability of those maintaining such homes to stand the
cost of caring and maintaining for the children so placed.
On the other hand, the question here presented is whether
the department may place a child in its custody in a private
home and charge the county with the expense of maintaining
the child where the person with whom the child is placed is
not able to maintain it. Sec. 48.07 (6) (a), to which we have
referred, is very broad in its terms. The child involved in
the particular case has been committed to the custody of the
state and by law that custody may not be surrendered until
the child reaches twenty-one years of age. Sees. 48.07 (1)
(b) and 48.16 (2), Stats. The child has therefore been com
mitted by a juvenile court to custody other than that of its
parents. No provision is made by law for the support of the
child other than that made by sec. 48.07 (6) (a), Stats. That
section therefore is applicable and if approved by order of
the court committing the child, such reasonable compensa
tion for its care as may be necessary is chargeable to the
county of its legal residence or settlement.
JWR
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plies deemed by court necessary 222

Contra XVI 818
Municipal court for Vilas county, not court of record,^ has

jurisdiction to suspend execution of its sentences in
criminal cases, except in cases of minors as provided in
57.05 366

See XXIX 371

CRIMINAL LAW

Sentence to state prison commences running on day of in
carceration regardless of any statement made by court
that credit be given for time served under previous
sentence for same offense which was vacated by court
when new trial was granted 3

See XXVII 329
Judgment—when convict on parole from state prison vio

lates parole by committing misdemeanor for which he is
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CRIMINAL LAW—(Continued) Page
sentenced to county jail or house of correction state
prison sentence is tolled from date of "violation until he
is returned to state prison; time spent in county jail or
house of correction does not count toward service of
such prison sentence Wv oi q

Lottery—scheme known as "Foto-Pay-Day" violates provi
sions of 348.01 • 121

Wilful failure by automobile dealer to perform contract with
retail buyer is gfround for revocation of dealer's license
but does not constitute criminal offense 216

Municipal court for Vilas county, not court of record, has no
jurisdiction to suspend execution of its sentences in
criminal cases, except cases of minors as provided in
57.05 366

See XXIX 371

Damages. See Appropriations and Expenditures, conservation
commission.

Daylight sa"ving. See Weights and Measures, standard time.
Death certificates. See Vital Statistics.
Dentistry. See Public Health.
Deposits, public. See Banks and Banking.
Director of purchases. See Public Officers.
District attorney. See Public Officers.
District attorney, assistant. See Public Officers—district at

torney, assistant.
Dogs. See Police Regulations.
Domestic animals. See Words and Phrases.
Drunken dri"ving. See Automobiles, law of road.

EDUCATION

Vocational education—state board may not direct expendi
ture of funds received from federal government for vo
cational aid except in compliance with restrictions and
conditions of federal la-ws 30

Vocational education—each phase of program for which ex
penditures by state board are contemplated should first
be submitted to federal security agency for approval be
fore federal funds are utilized therefor 30

Vocational education—it is discretionary with local board
whether tuition shall be charged for nonresident pupils 155

Vocational education—^if local board requires payment of
tuition for nonresident pupils those students serving as
apprentices of residents may be exempted 155

Vocational education—minor apprentice may acquire resi
dence other than that of parents so as to be entitled to
attend school maintained by municipality in which mas
ter resides free of charge although parents reside in an
other municipality 155

Vocational education—adult apprentice is not entitled to at
tend school maintained by municipality in which con
tract is to be performed free of tuition charges unless
he resides in that municipality or unless local board
elects not to charge tuition • • 155

Teachers retirement—annuity board may disclose to third
party accumulations to credit of member of retirement
system and* amount of monthly annuity such member is
entitled to receive upon retirement 195
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EDUCATION—(Continued) Page
Vocational education—local school has insurable interest in

machinery equipment purchased and paid for originally
by local school for defense training program but with
respect to which it is reimbursed 100% by allocation of
federal defense training funds, title and ownership to
which IS vested in state board of vocational education
subject to control of U. S. office of education 270

ELECTIONS

Voting residence requirement of workers who have come
into county to work on Badger Ordnance Plant dis
cussed jgg

Emergency board. See Appropriations and Expenditures, ath-
letic commission.

Exemption. See Taxation.

Fire insurance. See Insurance.
Firemen's fund, village. See Municipal Corporations, village

firemen's fund. » &
Forest crop lands. See Taxation.
Forest fires. _ See Public Lands.
Forest or wild land area. See Courts.
Forest or wild land area. See Words and Phrases.
Fraudulent advertising. See Trade Regulation.

Garbage dumping. See Municipal Corporations, towns.
Good time. See Prisons, prisoners.
Gravel pits. See Bridges and Highways.

Historical society—may not destroy or otherwise dispose of docu
ments in its collection deemed to be of no historical im
portance 132

INDIANS

County may accept federal aid for its share of cost of main-.
taming indigent resident in county tuberculosis sanato
rium 264

INDIGENT, INSANE, ETC.

Poor relief—amounts collected by county from property
transferred to county by recipient of old-age assistance
or from proceeds of sale of real estate subject to lien
for such assistance must be first applied by county offi
cials as specified in 49.25 to full extent of assistance
claim before being used to reimburse county for other
forms of public assistance, whether amounts are recov
ered through proceedings in county court or otherwise;
obligation is not affected by fact that agreement has
been signed purporting to subordinate old-age assistance
claim to claims of county for other forms of assistance 40

Poor relief—in case heirs refuse to probate estate of old-
'age pensioner and county pension director is appointed
administrator, who is represented by district attorney
as attorney, and there is surplus over county's claim
under 49.26, these officers may be allowed fees for per
formance of probate services; in case of full-time pen
sion director and district attorney such fees must be
turned over to county 57
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INDIGENT, INSANE, ETC.—(Continued) Page
Re-examination of insane—^under 51.11 (1) jurisdiction to

re-examine sanity of inmate of central state hospital
who was. originally transferred there from penal insti-
tion End whose sentence to penal institution has expired
is vested in judge of any court of record in county
where such insane person resides or in county
where department of public welfare adjudged him in
sane pursuant to 51.22; court in which insane person
was originally sentenced to penal institution does not
have jurisdiction to re-examine sanity under 51.11 (1);
if no such proceeding is pending and no jury trial is de
sired, department of public welfare may re-examine
such person's sanity pursuant to 51.11 (7) to

Poor relief—sec. 49.25 does not permit old-age assistance
furnished wife of pensioner to be recovered from sepa
rate estate of husband, although both were pensioners.. 161

Poor relief—lien held by county under 49.26 (4) does not of
itself give county lien upon proceeds of fire insurance
policy issued to owner of property; county's lien may
be protected by loss payable clause in policy 30»

Industrial commission. See Industry Regulation.
Industrial commission. See Industry Regulation, safe employ

ment and place.

INDUSTRY REGULATION

Sec. 101.01 (12), which defines term "public building" for
purposes of state building code, applies to building
owned by religious order and occupied by three or more
sisters of that order who teach in parochial schod.... 91

Master and apprentice—it is discretionary with local board
of vocational and adult education whether tuition shall
be charged for nonresident pupils loo

Master and apprentice—if local board requires payment of
tuition for nonresident pupils those students serving as
apprentices of residents may be exempted ••••_ .• loo

Master and apprentice—minor apprentice may acquire resi
dence other than that of parents so as to be entitled to
attend school maintained by municipality in which mas-
ter resides free of charge although parents reside in an-
other municipality * *:' * * V * * V.;,* V1*

Master and apprentice—adult apprentice is not entitled to
attend school maintained by municipality in which con
tract is to be performed free of tuition charges unless
he resides in that municipality or unless local board
elects not to charge tuition

Safe employment and place—school district may obtain in
surance against liability for accidental injuries to mem
bers of public caused by defective construction or main
tenance of school building under 101.06; may not obtain
insurance against injuries arising from any cause not
cove^dby 101.06 669

Inheritance taxes. See Taxation.

INSURANCE

State insurance—equipment to figlit forest fires may be
rented by conservation commission; may be insured
with state insurance fund lol
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INSURANCE—(Continued) Page
State insurance—money in possession of stewards of state

institutions managed by department of public welfare
pursuant to 20.175 and money collected by such institu
tions not yet remitted may be insured, but such insur-
ance must be obtained from state insurance fund 215

• Foreign insurance carrier must be licensed by insurance
commissioner to qualify under 85.09 (6); Lloyds must
be licensed by commissioner in order to qualify under
that section 253

Domestic company is not required to be licensed and qualify
until commissioner takes action to compel company to
cease doing business; 203.55 relates only to fire insur
ance ....■ . 253

Local school of vocational education has insurable interest
in machinery and equipment purchased and paid for
originally by local school for defense training program
but with respect to. which it is reimbursed 100% by
allocation of federal defense training funds, title and
ownership to which is vested in state board of voca
tional education subject to control of U. S. office of
education 270

State insurance—board of water commissioners of city may
not contract with privately operated company for in
surance upon water department property after common
council has voted to insure in state fund unless council
votes to terminate insurance previously authorized by it 305

Fire insurance—lien held by county under 49.26 (4) does
not of itself give county lien upon proceeds of policy
issued to owner of property; county's lien may be pro-
tected by loss payable clause in policy 308

Dividends received by domestic companies on share certifi
cates issued by federal savings and loan associations
are to be included in gross income upon which license
fee imposed by 76.34 (1) is computed 329

INTOXICATING LIQUORS
Subsecs. (c), (d) and (e) of regulation 9 promulgated by

state treasurer do not not subject permittee or licensee
to penalty for any sale if such sale is otherwise in ac
cordance with statutory regrulation 140

Municipalities may make more rigid closing requirements
with respect to sale than those established by sec. 176.06 147

A  1- y;: XXVII 650Applications for licenses for following license year filed
after April 15 cannot be considered until after July 1;
prohibition applies to granting of applications for re
newal of existing licenses and to granting of applica-
tions of those not licensed 179

Beer is "intoxicating liquor" in meaning of drunken-driviiig
statute notwithstanding its exclusion from definition of
term as used in ch. 176 199

Judgment. See Criminal Law.
Justice of peace. See Public Officers.
Law of road. See Automobiles.

LIENS
Log liens—employees of purchaser of timber sold by state

under contract providing for retention of title until tim-
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LIENS—(Continued)

ber has been measured and paid for may not obtain
lien under 289.18 until timber has been counted and
paid for and title thereto has passed to state 370

Log liens. See Liens.
Log liens. See Public Lands.
Lotteries. See Criminal Law.

Malfeasance. See Public Officers.
Marriage certificates. See Vital Statistics.
Master and apprentice. See Industry Regulation.

MILITARY SERVICE

Six per cent maximum interest limitation provided by sol
diers* and sailors' civil relief act of 1940 is applicable
to delinquent real estate taxes falling due during pe
riod of military service of owner regardless of whether
or not he had filed affidavit to suspend or postpone sale
of property for taxes 273

MINORS

Child protection—^juvenile court of County B had concur
rent jurisdiction notwithstanding retention of jurisdic
tion by juvenile court of County A in case in which
child was adjudged delinquent by court of County A and
was placed in foster home in County B at expense of
County A and there committed further acts of delin
quency; if it was error for juvenile court of County B
to assume jurisdiction, such error did not affect juris
diction of court but constituted error committed within
jurisdiction

Child protection—order of juvenile court committing child
to industrial school, regular on its face, must be honored
by superintendent of school until reversed or set aside
by proper court action *

See XXX 197
Child protection—^if juvenile court was without jurisdiction

to commit child to industrial school, proper remedies
are by appeal, certiorari or habeas corpus; if court com
mitted mere error in assuming jurisdiction and ordering
child committed to industrial school, remedy is by appeal 133

Child protection—order of juvenile court committing child
to custody of person other than parent under 48.07 and
erroneously purporting to charge county other than that
of child's legal settlement may be corrected 294

Child protection—^if no other valid provision is made for
payment of cost of care of child committed to custody of
person other than parent county of its legal settlement
is liable : • • 294

Child protection—licensed child welfare agency receiving
custody of child under 48.07 may recover cost of care
from county chargeable in manner in which other claims
are recovered • • • 294

Child protection—compensation for care of child committed
to industrial school under provisions of 48.07, paroled
under provisions of 48.16, and placed in private home
may be made charge upon county of child's legal ̂ ttle-
ment when approved by order of court entering original
order of commitment 404
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MORTGAGES, DEEDS, ETC. Page
When motor vehicle department receives evidence of sale of

registered vehicle free of incumbrance in bankruptcy
proceedings, it should issue certificate of title to pur
chaser in accordance with terms of such sale 251

Motor fuel tax. See Taxation.
Motor vehicle operator's license. See Automobiles, law of road.
Municipal borrowing. See Municipal Corporations.
Municipal budgets. See Municipal Corporations, municipal bor

rowing.

MUNICIPAL CORPORATIONS

Municipal borrowing—67.12 does not authorize temporary
borrowing by county to pay accrued claims for perma
nent improvements to fairgrounds, which claims were
erroneously omitted from county budget adopted under
65.90 gg

Beer license—retail Class "B" license issued to house man-
ager of club may not be transferred to his successor .. 171

Beer license—^beer may not be sold under license of house
manager of club after his resignation even though sales
are made by person holding operator's license 171

Town—in order to transport garbage into town and dispose
of it there resident of city must first secure permit not
withstanding city has permit so to do and city owns
dumping ground located in town 303

Municipal law—board of water commissioners of city may
not contract with privately operated Companies for in
surance on water department property after common
council has voted to insure in state insurance fund un
less council votes to terminate insurance previously
authorized 305

Village firemen's and policemen's funds—^where provisions
of sec. 62.13, relating to pension funds in cities of sec
ond and third class are applicable to village by virtue
of operation of 61.65, such funds are subject to public
deposits law 38i

Municjpal court. See Courts.
Municipal court, clerk. See Public Officers, clerk of municipal

court.
Municipal law. See Municipal Corporations.

National forest income. See Appropriations and Expenditures.

Old-age assistance. See Indigent, Insane, etc.—poor relief. '
Old-age assistance. See Social Security Act, poor relief.

Parole. See Prisons, prisoners.

PEDDLERS

Exception to itinerant merchant trucker law'in 129.11 (2)
(b) does not apply to dealer in seasonal fruits and veg
etables who does not maintain established place of busi
ness throughout year 153

Pension director, county. See Public Officers.
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PHYSICIANS AND SURGEONS Page
Fee fixed by 142.03 may not be paid to physician for filing

verified report on patient's condition unless such physi
cian has also examined patient personally under ap-
pointment made for that purpose by county judge .... do

Where application is made for hospital treatment at public
expense under ch. 142, Stats., county judge is required
to appoint physician to examine patient do

POLICE REGULATIONS

Standard time—under 175.09 (1), it was legislative inten
tion to establish U. S. standard central time as stand
ard time in state *' j y

Dogs—Chickens are included within term other domestic
animals" as found in 174.01

Policemen's fund, village. See Municipal Corporations, village
firemen's and policemen's funds."

Poor relirf. See Indigent, Insane, etc.
Poor relief. See Social Security Act.
Prisoners. See Prisons.

PRISONS

Sentence to state prison commences running on day of in
carceration in state prison under that sentence regard
less of any statement made by court that credit be
given for time served under previous sentence for same
offense which was vacated by court when new trial was

^^"see XXVii 329
Prisoner—^when convict on parole from state prison violates

his parole by committing misdemeanor for which he is
sentenced to county jail or house of correction state
prison sentence is tolled from date of violation until he
is returned to state prison; time spent in county jail or
house of correction does not count toward service of
such prison sentence

See XXX 218
Prisoner—^where received at Milwaukee county house of cor-

tion on Jan. 12, 1939 with sentence of three years, was
paroled Oct. 14, 1940, subsequently violated his parole
and was again received at institution July 19, 1941,
with new sentence of one year on new conviction, must
still serve so much of original sentence as remained un-
expired at time he violated his parole; is entitled to
have second sentence combined with first for purpose of
calculating his good time allowance; good time will be
calculated according to rates applicable to third and
fourth sentence years • •

Prisoner—period of probation is fixed by 57.03 (2) at not
less than minimum nor moi*e than maximum term for
which probationer might have been imprisoned; court
has no power to fix period vvx'rVV ISn

§00 XXVll tJO'J
Prisoner—first clause of 57.01 (2), giving court power to

sentence probationer at any time during period of proba
tion, applies only to case where sentence was originally
withheld under 57.01 (1) and to case where department
of public welfare has revoked probation and returned
probationer to court for sentence under 57.03 (1) .... 204

3
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PRISONS—(Continued) Page
Prisoner—power of department of public welfare to revoke

probation during period of probation or to discharge
probationer from supervision and jurisdiction on expir-
ation of probation period discussed 204

Prisoner—department of public welfare is not required to
revoke probation upon first violation 204

See 258
Prisoner—sec. 56.08 (6) contemplates that entire earnings

1, ^ to use of those dependent upon him; 56.08
1  1 ̂  application to case where only prisoner employed pursuant to that section has dependents; (7)

covers only cases where sheriff receives moneys during "
month earned by prisoners having no dependents 393

Probation. See Prisons, prisoners.
Public administrator. See Public Officers.
Public building. See Words and Phrases.
Public deposits. See B&nks and Banking'—deposits, public.
PUBLIC HEALTH

Wisconsin general hospital—fee fixed by 142.03 may not be
paid to physician for filing verified report on patient's
condition unless such physician has also examined pa
tient personally under appointment made for that pur-
pose by county judge 38

Wisconsin general hospital—^where application is made for
treatment at public expense under ch. 142, Stats.,
county judge is required to appoint physician to exam
ine patient 38

Dentistry—dental educational requirement of four years of
32 weeks each prescribed by 152.03 (1) relates to aca
demic or school years; board of dental examiners may
accept credentials of graduate who has received re
quired 128 weeks of instruction even though such course
has been completed in less than four calendar years .. 85

Slaughterhouse—sec. 146.11 has no application to building
where animals are not killed but carcasses are dismem
bered for use as animal food 302

Barbers-Estate board of health has no authority under
158.02 (1) or otherwise to regulate opening and closing
hours of barber shops .. 337

Basic science law—chiropodist who goes from place to place
. intervals less frequently than once a week must ob-tain itinerant's practitioner's license under 147.18 .... 389

PUBLIC LANDS

Forest fires—-26.11 (1) contemplates that equipment for fire
fighting is to be acquired by conservation commission
by contract whenever possible and is to be comman
deered only in emergency 181

Forest fires—equipment to fight fires may be rented under
26.11 (4) 281

Forest fires—26.14 (3), authorizing disbursements for
emergency equipment, covers repair bills for damage to
rented equipment 181

Forest fires—state is not liable for negligent acts of its offi-
cers or agents in operating commandeered equipment.. 181

Log liens—employees of purchaser of timber sbld by state
under contract providing for retention of title until tim-
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PUBLIC LANDS—(Continued)
ber has been measured and paid for may not obtain lien
under 289.18 until timber has been counted and paid lor
and title thereto has passed to state

PUBLIC OFFICERS

Board of water commissioners—^may not contract with pri
vately operated companies for insurance upon water de
partment property after common council of city has
voted to insure in state insurance fund unless council
votes to terminate insurance previously authorized dUo

Clerk of circuit court—^is entitled to fees from naturaliza
tion proceedings in addition to salary fixed by county
board -ViV"

Clerk of circuit court—county board may not provide alter
native compensation plans for office and permit clerk to
choose which shall be applicable ; o"t" Wana

Clerk of municipal court, Kenosha county—ch. 18, L. lauy,
provides that clerk pay fines and penalties into county
treasury quarterly; he is entitled to retain 50% ot fines
and penalties paid to him for quarter ending Oct. 1,
1941, arising out of violations of ch. 85, Stats 248

County board—member elected from city ward to board may
not under 62.09 (7) (d) sell insurance to city if annual
premium exceeds $300, irrespective of his share of com
mission thereon V '

County board—^member elected from city ward to board
does not violate 348.28 by selling insurance on city
school buildings * V * * *

County board—^member elected from city ward to board vi
olates 348.28 by selling insurance on city buildings other
than schools if he is also member of common council of
city from which he is elected _ 93

County clerk does not vacate office by enlistment in armed
forces of U. S ;

County clerk may offer himself as candidate for re-election
while serving in armed forces of U. S 194

County purchasing agent is not authorized to purchase
eouipment for offices other than those enumerated in
59.07 (7) 27

County purchasing agent—county officer appointed as agent
may be paid compensation for so acting in addition to
his regular salary as county official 27

Director of purchases—^bureau of purchases has no au
thority to purchase and use multilith machine for state
work 39

District attorney—^may be allowed fees for performance of
probate services in case where heirs refuse to probate
estate of old-age pensioner and there is surplus in ex
cess of county's claim under 49.26; such fees in case of
full-time officer must be turned over to county 57

District attorney, assistant, and justice of peace—offices are
incompatible 230

Justice of peace and assistant district attorney—offices are
incompatible 230

Malfeasance—supervisor elected from city ward to county
board does not violate 348.28 by selling insurance on city
school buildings ^ • 93
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PUBLIC OFFICERS—(Continued) Page
Malfeasance^supervisor elected from city ward to county

board violates 348.28 by selling insurance on city build
ings other than schools if he is also member of common
council of city from which he is elected 93

Pension director, county—may be allowed fees for perform
ance of services as administrator in case where heirs
refuse to probate estate of old-age pensioner and there
are funds in excess of county's claim under 49.26; such
fees in case of full-time officer must be turned over to
county gy

Public administrator—^fees in estate pursuant to 7^17 (3)
are payable until inheritance tax in estate has been de
termined by court 185

Register of deeds—fee, under 59.57 (1) (b), for recording
conveyance of lands for highway purposes is 10<5 per fo
lio and 3^ for every necessary entry in tract index when
kept; Wisconsin recorders association may not add
•  rX conveyance form to standard forms mentionedin 59.57 (1) (a) or provide recording fee therefor
other than that prescribed by statute 88

Register of deeds does not vacate office by enlistment in
armed forces of U. S I94

Register of deeds may offer himself as candidate for re-
election while serving in armed forces of U. S 194

Register of deed^is not entitled, in addition to fee' pro*-
vided by 59.57 (lib), for registering birth, death and
marriage certificates, to fee for subsequent corrections
to such certificates so registered 334

Registrar of vital statistics, state—need not certify to county
treasurers fees which registers of deeds are entitled to
for nling certificates of births, deaths and marriages .. 334

Report^, circuit court—power and duty of county to fur
nish all or part of supplies and equipment to court for
use of reporter can be grounded upon inherent power of
court to require county to furnish court with supplies
deemed by court necessary 222

See - 818
Reporter,^ county court—253.33 (4) applies to ali reporters

appointment of whom must be justified by 253.33 (ex-
clusive of exception by (1) ); one so appointed is en
titled to fees provided by 253.33 (4) and county board
has no power to prescribe functioning of or duties of
such reporter 219

Reporter, county court—shorthand notes constitute pronertv
of court 219

Sheriff——undw 56.08 (6) and (7) must pay each week to use
of dependents of prisoner amount earned by that pris
oner, and must pay each month to county treasurer all
amounts due to county, namely those amounts earned by
prisoners in his custody which are not required to be
paid to dependents 393

Supervisor, city, on county board—^may not under 62.09 (7)
insurance to city if annual premium exceeds

$300 irrespective of his share of commission thereon .. 93
SupCTvisor, city, on county board—does not violate 348.28

by selling insurance on city school buildings .... 93
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PUBLIC OFFICERS—(Continued) Pag®
Supervisor, city, on county board—violates 348.28 by sell

ing insurance on city buildings other than schools if he
is also member of common council of city from which
he is elected °

Vacancy—county clerk and register of deeds do not vacate
offices by enlistment in armed forces of U. S 134

PUBLIC PRINTING
Bureau of purchases has no authority to purchase and use

multilith machine for state work 60

PUBLIC RECORDS
Annuity board may disclose to third party accumulations to

credit of member of retirement system and amount of
monthly annuity such member is entitled to receive

'  upon retirement

Public utilities. See Corporations.

REAL ESTATE

Sec. 235.46 was intended to provide means of correcting de
fects in record title to real estate; affidavit filed under
that section cannot take place of delayed birth certifi
cate filed pursuant to 69.57 '3

Re-examination of insane. See Indigent, Insane, etc.
Refunds. See Appropriations and Expenditures.
Refunds. See Taxation, motor fuel tax.
Register of deeds. See Public Officers.
Registrar of vital statistics, state. See Public Officers.
Relocation. See Bridges and Highways.
Reporter, circuit court. See Courts.
Reporter, circuit court. See Public Officers.
Reporter, county court. See Courts.
Reporter, county court. See Public Officers.

Safe employment and place. See Industry Regulation.

SCHOOL DISTRICTS
Tuition tax—state superintendent should not certify for

payment to school districts under 40.47 (6) tuition
claims for payment of which sufficient taxes have been
collected but which remain unpaid because municipal
treasurer has failed to observe priorities accorded by
74.15 (2), Stats. 1939 or 74.03 (9), Stats 115

District may obtain insurance against liability for acci
dental injuries to members of public caused^ by defec
tive construction or maintenance of school buildings un
der 101.06; may not obtain insurance against injuries
arising from any cause not covered by 101.06 176

See XVIII 559
Tuition—district in which pupil maintained as public charge

resided and attended school in years 1939 to 1941 may
recover tuition from county or municipality of his legal
settlement; county or municipality may then be reim
bursed as provided in 40.21 (2), Stats. 1941 262

Powers and duties of school district and school board are
limited to property under control of district 266

District may rent school building furnished by federal gov
ernment on federal lands where additional facilities
are required to accommodate children of district 266
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SCHOOL DISTRICTS—(Continued) Page
. Obligation of district to furnish school facilities for children

of families residing in federal housing project on gov
ernment-owned lands within district is same as its ob
ligation to other children of district 266

Transportation of school children—^when district votes to
suspend its school parents residing in district may send
their children to any school they choose but school dis
trict which has closed its school need not furnish trans
portation unless nearest school which child may attend
is more than two miles from residence and child attends
nearest school ^ 318

Transportation of school children-r-sec. 40.34 (1) and (2)
contemplates complete suspension of school work within
district in so far as reference is there made to payment
of state aids to district by reason of attendance of chil
dren of school age residing in that district at school in
another district 372

Securities law. See Corporations.
Semiannual payment of taxes. See Taxation, tax collection.
Sheriff. See Public Officers.
Slaughterhouses. See I^blic Health.

SOCIAL SECURITY ACT

Poor relief—attorney general does not express opinion as to
priority of purchase money mortgage executed by pen
sioner subsequent to filing of old-age pension liens
where question is academic and of no present practical
importance in administration of law 97

Poor relief—where daughter and son-in-law agree to sup
port and maintain old-age pensioner for balance of his
life if pension department will release property owned
by pensioner from existing old-age pension lien, county
pension administrative officers may release from lien
but are not obliged to do so even though municipality
having financial burden desires such release 97

Poor relief—^term "income" is used in 49.21 in sense of
"means of support"; it includes veterans' pensions, in
come from rental of part of one's home and money fur
nished by relatives for support 339

Poor relief—sec._ 49.37 (4), Stats. 1939, does not change or
der of priorities for distribution of tax collections under
74.15 (2), State. 1939 348

Poor relief—^recipient of old-age assistance may receive
medical or surgical care through regular.channels if it
is needed even though he is receiving less than maxi
mum assistance permitted by 49.21 400

Poor relief—term "medical and surgical assistance" as used
in 49.31 (1) includes hospitalization 400

Poor relief—person receiving old-age assistance may not
receive.additional aid through regular relief p-hannpla
for purpose other than medical or surgical assistance.. 400

Standard time. See Police Regulations.
Standard time. See Weights and Measures.
State insurance. See Insurance.
State registrar of vital statistics. See Public Officers—registrar

of vital statistics, state.
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student loans. See Appropriations and Expenditures. Page
Supervisor, city. See Public Officers.

Tax collection. See Taxation.
Tax sales. See Taxation.

TAXATION

Tax collection—74.03, in providing for payment of one-half
taxes by January 31 refers to taxes on each parcel of
land as separately assessed; does not require taxpayer
owning more than one parcel to pay one-half aggregate
taxes on all parcels 1

Forest crop lands—amounts received by town pursuant to
ch. 29, L. 1937, were "on account of forest crop lands";
20% is payable to county ; • 19

Exemption—^brooder equipment kept and used on farm in
connection with hatching and raising chickens for sale
from eggs produced on farm, where no custom hatching
is done, is exempt • • 21

'Motor fuel tax—sec. 78.11 (6) is not violated by posting
and selling at price set up to show and include net sell
ing price per gallon, tax per gallon and cash redemption
value per gallon of trading stamps given in connection
with sale of gasoline ; 53

Motor fuel tax—^sec. 78.11 (6)- is not violated by posting and
selling at price set up to show and include net selling
price per gallon and tax per gallon but cash redemption
value of stamps per gallon is expressed only in form of
discount percentage 53

Motor fuel tax—posting of net selling price with tax added
so as to reach total followed by subtraction of cash
value of stamps in final posted figure results in viola
tion of 78.11 (6) 53

Tax sales—^where county does not take possession of lands
on which it holds tax deed and^ does not bring any ac
tion to recover possession within period prescribed re
sults are: county's tax title is ejrtinguished if posses
sion of lands was held during prescribed period by
former owner or persons claiming under him; or coun
ty's title becomes absolute if lands are unoccupied dur
ing three years after execution and recording of deed
and no action is brought to test validity 101

Tax sales—^town may not, by payment of delinquent taxes,
interest and penalties, compel county to convey to town
tax deed or tax certificate held by county on lands lo
cated in such town 113

Inheritance tax—^fees of public administrator in estate pur
suant to 72.17 (3) are not payable until inheritance tax
in estate has been determined by court 185

Inheritance tax—county treasurer may retain 7%% of
amount of gift tax credit applied in payment of in
heritance tax; nonretention by him of per cent results
in overpayment in error refundable under 20.06 (2).. 187

Forest crop lands—acreage canceled from entry in March
should not be includ^ in following apportionment and
payment made to towns under 77.05 228

Forest crop lands—cancellation of entries completed prior
to April 20 in any year shall exclude such acreage from
next payment of state contributions 228

Motor fuel tax—no refund is authorized to foreign or do
mestic interstate operators of motor vehicles for motor
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TAXATION—(Continued) Page
fuel tax' paid on excess of gasoline purchased in this
state over amount used in operating vehicle on public
highways of state; no provision authorizes reciprocity
with other states in enforcement of motor fuel tax law 232

Six per cent masdmum interest limitation provided by sol
diers' and sailors' relief act of 1940 is applicable to de
linquent real estate taxes falling due during period of
military service of owner regardless Of whether he has
filed affidavit to suspend or postpone sale of property
for taxes 273

Tax collection—amendment of 74.19 (3) by ch. 426, L. 1933,
going into effect Oct. 1, 1941, does not relieve county of
accountability on excess rolls of prior years 277

Tax collection—^practice of local municipality of retaining
unpaid taxes and not making return at annual settle
ment is condemned as of doubtful validity; county treas
urer should accept subsequent return but on condition
that it is received in trust for local municipality 278

Where federal government filed declaration of taldng under
40 USCA sec. 258a prior to May 1, 1942, real estate
acquired by it was not assessable for 1942 taxes 281

Personal property used in constructing ordnance works
upon real estate owned by U. S. government but over
which state had not surrendered exclusive jurisdiction
is taxable by state 281

Tax collection—sec. 74.205 does not authorize county to
waive interest and penalties upon county-owned tax cer
tificates upon particular property 283

Tax sales—^resolution of county board that county tax deed
land be sold at minimum price except to owners, mort
gagees and lienholders, who shall have privilege of buy
ing their land by payment of all taxes and charges
against it, is valid 286

Tax sale—^resolution of county board directing county treas
urer not to sell or assign county-owned tax certificates
to other than former owners of land and lienholders is
invalid 289

Tax collection—under 1941 statutes embodying changes
made by ch. 426, L. 1933, effective Oct. 1, 1941, mu
nicipality has option given by 62.21 to return unpaid
special assessments in March for credit or in trust .... 324

Dividends received by domestic insurance companies on
share certificates issued by federal savings and loan as
sociations are to be included in gross income upon which

'« license fee imposed by 76.34 (1) is computed 329
Tax collection—resolution of county board instructing

county treasurer regarding to whom he shall sell tax
certificates does not make county exclusive purchaser
at tax sale under 74.44 (1) 346

Tax collection—sec. 49.37 (4), Stats. 1939, does not change
order of priorities for distribution of tax collections un
der 74.15 (2), Stats. 1939 349

Teachers retirement. See Education.
Towns. See Municipal Corporations.

TRADE REGULATION '

Fraudulent advertising—^posting and selling gasoline at
price set up to show and include net selling price per
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TRADE REGULATION—(Continued) Page
gallon, tax per gallon and cash redemption value per
gallon of trading stamps given in connection with sale
is not violation of 100.18; same holds true where cash

"  redemption value of stamps per gallon is not stated but
is expressed in form of discount percentage; posting of
net selling price with tax added so as to reach total fol
lowed by subtraction of cash value of stamps in final
posted figure is not violation of 100.18 53

Trading stamps—^posting and selling gasoline at price set up
to show and include net selling price per gallon, tax per
gallon and cash redemption value per gallon of stamps
is not violation of 100.15; same holds true where cash
redemption value of stamps per gallon is not stated
but is expressed in form of discount percentage; post
ing of net selling price with tax added so as to reach
total followed by subtraction of cash value of stamps
in final posted figure is not violation of 100.15 53

Trading stamps. See Trade Regulation.
Transportation of school children. See School Districts.

TUBERCULOSIS SANATORIUMS

Board of health may not approve allowance of state funds
for care of patient in county tuberculosis hospital un
less proper county judge has made determination that
support of patient should be public charge, as required
by 46.10 (la), 50.03 (2) and 50.07 (2) 124

Where application is made under 50.03 (2) for treatment
at public charge and evidence is given which warrants
necessary findings by county judge, grant of application
should be construed as compliance with statutory re
quirements although it does not expressly recite that
court determined chargeability for patient's support... 124

County may accept federal aid for its share of cost under
50.07 (2) of maintaining indigent resident Indian in
county sanatorium 264

Tuition. See School Districts.
Tuition tax. See School Districts.

Vacancies. See Public Officers.
Village firemen's fund. See Municipal Corporations.
Village policemen's fund. See Municipal Corporations, village

firemen's fund.

VITAL STATISTICS

Birth certificate—sec. 235.46 was intended to provide means
of correcting defects in record title to real estate; af
fidavit filed under that section cannot take place of de
layed birth certificate filed pursuant^ to sec. 69.57 for
purpose of showing age and citizenship 73

Birth certificate—court order requirement of 69.26 applies
to all illegitimate birth records; is not limited to those
that occur after Oct. 1, 1907; is applicable to delayed
illegitimate birth record as well as to such record made
at time of birth 316

Birth, death and marriage certificates—state regfistrar of
vital statistics need not certify to county treasurers fees
which registers of deeds are entitled to for filing cer
tificates 334



Index 433

VITAL STATISTICS—(Continued) Page
Birth, death and marriage certificates—^register of deeds is

not entitled, in addition to fee provided by 59.57 (lib)
for registering certificates, to fee for subsequent cor
rections to such certificates so registered 334"

Birth certificates—sec. 69.60 authorizes state registrar to file
new birth records in cases of adoption or legitimation
only in cases of persons bom within this state 396

Vocational education. See Appropriations and Expenditures.
Vocational education. See Education.

WEIGHTS AND MEASURES

Standard time—under 175.09 (1) it was legislative intention
to establish U. S. standard central time as standard
time in state 15

Wisconsin general hospital. See Public Health.

WORDS AND PHRASES

.Public building—sec. 101.01 (12) applies to building owned
by religious order and occupied by three or more sisters
of that order who teach in parochial school 91

Forest or wild land area—meaning as used in 331.175 in
terpreted 162

Domestic animals—chickens are included within term "other
domestic animals" as found in 174.01 201

WORKMEN'S COMPENSATION

County is not reqired to carry insurance, but county board
may provide for carrying it; sec. 59.07 (23) does not
apply to this type of insurance 76

See VIII 529






