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Contracts — Insurance — Wages — Sec. 241.09, Stats.,
requiring signature of wife on assignment of husband’s sal-
ary, does not apply to request from employee to his em-
ployer to furnish group insurance for such employee and
take amount of premium for insurance company from em-
ployee’s salary.

January 2, 1940.

LESLIE J. VALLESKEY,
Assistant District Attorney,
Manitowoe, Wisconsin.

You state that a certain insurance company has presented
a plan for group sickness and accident insurance to the em-
ployees of Manitowoe county. This company has turned
over to the county clerk and the county highway commis-
sion a request for deduction of premiums from the salaries
of such employees, the request card reading substantially
as follows:

“T hereby request my employer to arrange the following
insurance for me in the Insurance
Company in accordance with the provisions of the group
policies issued to my employer by said Insurance Com-

pany:—
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$——— Weekly indemnity, sickness and accident
insurance
Daily hospital benefit
and I authorize the deduction of $ per from
my wages or salary as my contribution towards the cost
of this insurance.

“I understand if for any reason all or a part of the insur-
ance is not issued as requested by me, the corresponding
contribution which I may have made will be refunded by
my employer.

“Dated

Applicant’s full signature
“Employer retains this card as authority for payroll de-
ductions.”

We are asked whether this constitutes an assignment of
wages within the meaning of sec. 241.09, Stats., so as to re-
quire the signature of the wives of such employees and so
as to be subject to the two months’ limitation provided in
that section.

Sec. 241.09, Stats., provides:

“No assignment of the salary or wages of any married
man, then or at the accruing thereof exempt by law from
garnishment, shall be valid for any purpose unless such as-
signment shall be in writing signed by the wife, if she at
the time be a member of his family, and unless her signa-
ture be witnessed by two disinterested witnesses; nor shall
any such assignment be valid as to any such salary or
wages to accrue more than two months after the date of
the making of such assignment.”

The problem to determine here is whether the request
card hereinbefore quoted is either in form or legal effect an
assignment of salary or wages within the meaning of the
foregoing statute.

Obviously it is not. To constitute a valid written assign-
ment at law there must be an assignee who takes and an
assignor who gives title at the time the assignment is
made. 6 C. J. S. 1097. Here there are no words of sale or
assignment nor any other language which shows an inten-
tion to transfer irrevocably any property rights of the em-
ployee. The first part of the language employed in the form
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in question is merely a request that the employer arrange
for certain group insurance in a specified company on be-
half of the employee. Certainly this is no assignment nor
is it even a request which the employer is legally bound to
grant. '

The next and most important part of the form is the lan-
guage reading “and I authorize the deduction of $——m7——
per from my wages or salary as my con-
tribution towards the cost of this insurance.”

A mere authorization is by no means an assignment. To
constitute an assignment the transfer must be of such a
character that the holder of the funds can safely pay the
assignee and is compellable to do so, although forbidden by
the assignor. Bartholomew v. Thieding, 225 Wis. 135, 137.

Here the employer could not be compelled to pay the in-
surance company on the strength merely of an authoriza-
tion to pay. Furthermore, there is nothing in the language
used which would preclude the employee from revoking the
authorization at any time. To hold otherwise would mean .
that the employee could never allow his insurance to lapse
even though he desired to do so, and we are reluctant to
read into the transaction any such interpretation in disre-
gard of the well established rights of an insured to volun-
tarily discontinue his insurance.

The remainder of the foregoing has to do with refunding
the money to the employee, in the event the insurance is not
issued as requested, and has no bearing on the question of
assignment.

We therefore conclude that the request and authorization
for salary deduction is not in form or legal effect an as-
signment within the meaning of sec. 241.09, and we refrain
from expressing any opinion on any other question which
might be suggested by the proposed arrangement.

WHR
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Corporations — Cooperative Associations — Ch. 398,
Laws 1939, applies to corporations in existence at time law
became effective. It is necessary that cooperative associa-
tions conform to requirements imposed by that chapter in
amending their articles of organization. No such coopera-
tive association may impose voting requirements inconsis-
tent with those provided by ch. 398 and corporate articles
containing inconsistent requirement are ineffective to ex-
tent of such inconsistency both in case of corporations now
in existence and in case of those to be organized.

January 3, 1940.

FRED R. ZIMMERMAN,
Secretary of State.

You submit the following statement and request for an
opinion:

“Prior to the enactment of chapter 398, laws of 1939,
section 185.07 of the statutes required the vote of a ma-
jority of the total membership in order to amend the arti-
cles of incorporation of a cooperative association. (Under
chapter 398, the vote of 3/, of those voting is sufficient.)

“The distinction between the cooperative law and the
general corporation law on amendment should be pointed
out: The general corporation law provides for amendment
of articles by a certain vote, ‘unless a greater vote shall be
required in its articles’. In the cooperative law, there is no
similar language.

“In the past, the articles of incorporation of practically
all cooperative associations have, in definite language, pro-
vided for amendment ‘by vote of a majority of the mem-
bers’. In some few instances, the articles have, in definite
language, required a greater vote, for example, ‘by 2/3 of
the members’. A few articles provide for amendment ‘in

the manner provided by law’.
663k * *

“(1) As to articles which require a vote of a majority to
amend, will such provision in the articles control, or will
‘the vote necessary be that required by chapter 398, laws of
19397




OPINIONS OF THE ATTORNEY GENERAL 5

“(2) As to articles which, in definite language, require a
greater vote than a majority, will such greater vote be nec-
essary for amendment, or will the vote fixed by the said
chapter 898 be required?”

In our opinion, following the effective date of ch. 398,
Laws 1939, the vote required to amend the charter of a co-
operative association organized pursuant to the provisions
of ch. 185, Stats., is that designated by sec. 185.07, subsec.
(1) as amended by said ch. 398. The corporate articles can
require neither a greater nor a lesser vote to amend the ar-
ticles. And all corporate articles which contain provision
for amendment in conflict with the provision contained in
sec. 185.07, as amended, are ineffective and invalid to that
extent.

It is perfectly clear that under the reserved power to al-
ter, amend, or repeal general laws relating to corporations
(see art. XI, sec. 1, Wisconsin constitution), the legislature
may so legislate as to affect existing corporations provided
no vested rights which are subject to constitutional protec-
tion are disturbed. It is equally clear that in the present
case no such vested right is in any wise disturbed. In fact,
the books are full of instances in which far more serious
disturbances of a similar nature have been upheld. See 7
Fletcher, Cyc. Corporations, perm. ed., secs. 3695 et seq.

It being in our judgment plain that the legislature may
constitutionally impose the changed requirement upon ex-
isting corporations, the question remains as to whether it
has intended to do so. We are of the opinion that the clear
language of the law, as amended, shows that it is intended
to apply to all cooperative associations whether presently
existing or to be organized. That is, as amended, sec.
185.07, Stats., provides as to the manner in which corpora-
tions organized pursuant to the provisions of ch. 185 may
amend their charters. There is nothing in the language
which distinguishes between corporations already in exist-
ence and corporations to be organized. And we see no rea-
son for reading into the statute a distinction which the
legislature has not seen fit to provide.

JWR
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Taxation — Inheritance Taxes — Emergency inheritance
tax imposed by sec. 3, ch. 15, L. 1935, is in addition to and
to be measured by aggregate amount of taxes imposed by
secs. 72.01 to 72.26 and 72.50 to 72.61, Stats.

January 4, 1940.

DEPARTMENT OF TAXATION,
Income, Inheritance and Gift Tax Division.
Attention Neil Conway, Inheritance Tax Counsel.

Sec. 301 (b) of the federal revenue act of 1926, provides
as follows:

“The tax imposed by this section shall be credited with
the amount of any estate, inheritance, legacy, or succession
taxes actually paid to any State or Territory or the District
of Columbia, in respect of any property included in the
gross estate. The credit allowed by this subdivision shall
not exceed eighty per cent of the tax imposed by this sec-
tion, and shall include only such taxes as were actually paid
and credit therefor claimed within three years after the
filing of the return required by section 304.”

Secs. 72.50 to 72.61 of the Wisconsin statutes impose a
state estate tax which is in addition to the normal inheri-
tance tax imposed by secs. 72.01 to 72.26 of the said stat-
utes. This estate tax was imposed for the purpose of taking
advantage of the provisions of the above mentioned section
of the federal estate tax law and securing the benefit
thereof for the state. That is, whenever the total inheri-
tance taxes payable to the state under secs. 72.01 to 72.26
are less than eighty per cent of the federal estate tax com-
puted under the federal estate tax act of 1926, an addi-
tional tax is imposed by secs. 72.50 to 72.61 in an amount
equal to the difference between the tax imposed by secs.
72.01 to 72.26 and said 2ighty per cent of the federal estate
tax.

Sec. 3 of ch. 15, Laws 1935, provides as follows:

“Emergency Relief Tax on Transfers of property. (2)
In addition to the taxes imposed by chapter 72 of the stat-
utes, an emergency tax for relief purposes is hereby im-
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posed upon all transfers of property which are taxable un-
der the provisions of said chapter 72 and which are made
subsequent to the enactment hereof and prior to July 1,
1939, which said tax shall be equal to twenty-five per cent
o}fl th: excess of one hundred dollars of tax imposed by said
chapter.” :

Subsec. (3) of said sec. 3 of ch. 15, Laws 1935, provides
that the emergency tax imposed thereby shall be adminis-
tered, assessed, collected and paid in the same manner, at
the same time, and subject to the same regulations as pro-
vided for the administration, assessment, collection, and
payment of the taxes imposed in ch. 72 of the statutes.

An estate of a resident decedent, who died prior to July
1, 1939, is now in the process of administration wherein it
appears that the total inheritance taxes imposed by secs.
72.01 to 72.26 will be substantially less than eighty per cent
of the federal tax on said estate computed under the 1926
federal estate tax law. Hence, secs. 72.50 to 72.61 will im-
pose a tax on said estate equal to the difference between
the total normal state inheritance taxes and eighty per cent
of said federal tax.

Our opinion has been requested on whether the emer-
gency tax imposed by sec. 3 of ch. 15, Laws 1935, above
mentioned, is to be applied to and measured by the normal
tax imposed by secs. 72.01 to 72.26 of the statutes, or
whether it is to be applied to and measured by the aggre-
gate amount of taxes imposed by secs. 72.01 to 72.26 and
secs. 72.50 to 72.61. It is our understanding that this re-
quest for an opinion is occasioned by the fact that this ques-
tion has arisen for the first time in the estate mentioned.

At the outset, the language used in sec. 8 of ch. 15, Laws
1935, must be considered. It is there specifically stated that
the emergency inheritance tax for relief purposes thereby
imposed is “in addition to the taxes imposed by chapter 72
of the statutes,” and that such tax “shall be equal to twenty-
five per cent of the excess of one hundred dollars of tax im-
posed by said chapter.” This language is clear and unam-
biguous and therefore not subject to construction. The
taxes imposed by secs. 72.01 to 72.26 and secs. 72.50 to
72.61, Stats., are beyond question “taxes imposed by chap-
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ter 72 of the statutes.” Giving to the unambiguous lan-
guage thus used in sec. 3 of said ch. 15 its clear meaning,
the tax imposed by said sec. 3 of ch. 15, Laws 1935, neces-
sarily must be applied to and measured by the aggregate
amount of taxes imposed by secs. 72.01 to 72.26 and secs.
72.50 to 72.61, Stats. To apply and measure the tax thereby
imposed in any other manner would be in direct contraven-
tion of the clear and unambiguous provisions of the im-
posing statute.

Even if the language used in sec. 3 of ch. 15, Laws 1935
were open to construction, it is our opinion that the tax
thereby imposed was intended by the legislature to be ap-
plied to and measured by the aggregate of the taxes im-
posed by secs. 72.01 to 72.26 and secs. 72.50 to 72.61, Stats.
In order to conclude that the twenty-five per cent emer-
gency inheritance tax imposed by sec. 3 of said ch. 15, Laws
1935, should be applied to and measured by solely the nor-
mal inheritance tax imposed by secs. 72.01 to 72.26, Stats.,
there must be found in the provisions of the act something
to indicate that such was the legislative intention. There
must be accorded to the legislature at the time of the enact-
ment thereof knowledge of instances where the normal tax
imposed by secs. 72.01 to 72.26, Wis. Stats,, did not equal
the eighty per cent credit on the federal estate tax, if such
instances had previously occurred and likewise the possi-
bility of such instances occurring in the future, plus the then
existing provisions of secs. 72.01 to 72.26, Stats., imposing
normal inheritance taxes and also the provisions of secs.
72.50 to 72.61, Stats., imposing the additional tax to equal
the eighty per cent federal credit. It seems inescapable that
if the legislature, having knowledge of the foregoing, had
intended the twenty-five per cent emergency inheritance tax
imposed by ch. 15, Laws 1935, to be applied to and meas-
ured by solely the normal inheritance tax imposed by secs.
72.01 to 72.26, it would have so provided by specific and un-
equivocal language to that effect. Certainly such an inten-
tion is not evidenced by the general language that was used
in the enactment which clearly is broad enough to cover
both the normal inheritance tax imposed by secs. 72.01 to
72.26 and the additional tax imposed by secs. 72.50 to 72.61.
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The above and foregoing conclusions are adequately sup-
ported by the circumstances surrounding the enactment of
ch. 15 of the laws of 1985. At that time the legislature was
looking about for means of raising additional revenue for
relief purposes. It had before it the total revenue raised
in the past by the taxes imposed by secs. 72.01 to 72.26 and
secs. 72.50 to 72.61, Stats., an estimate based thereon as to
what might be expected in the future by way of revenue
from the same taxes and an estimate of the increased de-
mands for revenue in the future. Being faced with the
necessity of raising revenues for the future in excess of the
revenues produced in the past, it imposed thereby a number
of taxes which were new and in addition to the preexisting
taxes, among which was the emergency inheritance tax in
question. Clearly it thereby intended to impose taxes which
would raise revenue in excess of the revenues that would
be produced by the taxes theretofore existing.

It' is therefore our opinion that the emergency inheri-
tance tax imposed by sec. 3 of ch. 15, Laws 1935, is to be
applied to and measured by the aggregate amount of taxes
imposed by secs. 72.01 to 72.26 and secs. 72.50 to 72.61,
Stats., and that it should be so asserted in the estate here-
tofore mentioned.

HHP
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Trade Regulation — Money and Interest — Usury —
Charges permitted by sec. 115.07, subsec. (3), Stats., in
addition to lawful interest may be made but once and no
further such charges may be made upon renewal of loan.

Under sec. 115.07 (3) lender may require borrower to
furnish reasonable insurance coverage upon security for
loan, but where insurance requirements are unusual or un-
reasonable or where lender receives profit out of insurance
transaction, such requirements will not be permitted.

See. 115.07 (8) should be construed similarly to sec.
214.14 (6) with respect to contracting for or charging at-
torney’s fees or collection costs. In addition to charges
other than interest permitted by sec. 115.07 (8) only statu-
tory costs actually taxed and allowed upon entry of judg-
ment may be contracted for or received. '

Specified provisions of loan instruments given under sec.
115.07, subsec. (3), providing for payment by borrower of
certain items of attorney’s fees and collection costs are pro-
hibited under said subsection in so far as such items exceed
sums allowable for charges other than interest thereunder.

Similar questions answered with respect to loans made
under sec. 115.09.

January 4, 1940.

JOHN F. DOYLE, Supervisor, )
Division of Consumer Credit,
Banking Department.

You have requested our opinion relative to certain pro-
visions of section 115.07 of the Wisconsin statutes. Your
questions relating to section 115.07 are designated in your
request as A, B, C, and D.

You ask (A) whether under sec. 115.07, subsec. (3), it is
permissible for a lender to charge a borrower an additional
fee of seven per cent on the first one hundred dollars loaned
and four per cent on the additional moneys loaned upon re-
newal of the balance due on a loan which has matured. Un-
der subsec. (3), sec. 115.07 certain limitations are placed
upon the amount in addition to lawful interest which may
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be received, taken, accepted or charged upon loans secured
by goods or property or assignments of wages. The words
of this subsection, in so far as they relate to the question
here presented, are as follows:

“* * * any person who, as principal or as agent for
another, shall ask, demand, or receive, take, accept or
charge, in addition to the interest aforesaid, more than an
amount equal to seven per centum per annum of the orig-
inal sum actually loaned for the time of such loan, on sums
of a hundred dollars or less, not more than four per cent
per annum of the original sum actually loaned for time of
such loan, on sums over one hundred dollars, disregarding
part payments and the dates thereof, but not to be com-
puted for a period exceeding one year in any event, in full
for all examinations, views, fees, appraisals, commissions,
renewals and charges of any kind or description whatso-
ever in the procuring, making and transacting of the busi-
ness connected with making such loan, shall be guilty of a
misdemeanor. * * *”

In subsec. (3a), sec. 115.07 it is provided that those de-
siring to do business under the provisions of 115.07 must
obtain a permit from the commissioner of banking. There
can be little doubt as to the nature of the exactions in-
tended to be proscribed by these provisions of the statutes.
In State ex rel. Ornstine v. Cary, 126 Wis. 135, where the
constitutionality of ch. 278, Laws 1905, containing provi-
sions substantially similar to those now found in sec. 115.07
(3) was sustained, the court said at page 140:

“Contracts made in connection with the transaction of
loaning money, under a scheme whereby the lender or his
authorized agent receives payments of money or its equiva-
lent in excess of the legal rate of interest, have been held
to be prohibited by the law and not enforcible as valid ob-
ligations. McFarland v. Carr, 16 Wis. 259; Ottillie v.
Woechter, 33 Wis. 252; Payne v. Newcomb, 100 Ill. 611;
Dunham v. Gould, 16 Johns. 367 ; Clague v. Creditors, 2 La.
114 ; Miller v. Life Ins. Co., 118 N. C. 612, 24 S. E. 484, The
most common devices to accomplish such purposes were by
means of charges against the borrower in the form of com-
missions, fees for appraisals, views, examinations, and re-
newals in connection with the loan. The making of such
contracts and insuring performance by pledge of personal
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property so readily and generally results in inflicting in-
juries on the borrower through unreasonable exactions that
they are held as injurious to the community and as much
against public policy as the unreasonable charges of inter-
est. * * #7

It will be noted that the seven per cent and the four per
cent permitted to be charged in addition to interest are to
be computed on the original sum actually loaned and that
“renewals” are, judging from the position of the word in
the context of subsec. (8), in pari materia with the words
“examinations, views, fees, appraisals, commissions, and
charges of any kind or description.” From a reading of the
statute and a consideration of its purposes in the light of
the quoted language from the Cary case and from a consid-
eration of other decisions involving similar statutes, we are
of the opinion that the charges in addition to interest are
limited to seven per cent on the first one hundred dollars
and four per cent on the balance of the original sum loaned
and that with respect to a particular loan, this charge may
be made but once and no further such charges may be made
upon any renewal of the loan.

You inquire (B) whether it is permissible for a lender
under subsec. (3) of sec. 115.07 to charge a borrower for
and require that he procure through an agency recom-
mended by the lender single interest collision insurance,
single interest fire and theft insurance, single interest con-
version insurance and single interest confiscation insurance.
In the case of Friedman v. Wisconsin Acceptance Corpora-
tion, 192 Wis. 58, the court held that a requirement that a
borrower procure health and accident insurance and fire
and theft insurance at a total cost of twenty-one dollars
upon a three hundred dollar loan secured by an automobile
did not render the loan usurious. The court based its hold-
ing on the fact that the cost of the insurance did not ap-
pear from the evidence in that case to have been excessive
and that in the absence of proof to the contrary, it would
seem that the exaction as to insurance was reasonable. The
court stated that by the weight of authority where the in-
surance contract was entered into in good faith and where
the evidence does not disclose the exaction of a higher pre-
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mium than what is usual or customary, the charge is con-
sidered a proper one and not in violation of the usury law.
An examination of the cases indicates that in the event that
the insurance requirements in a particular case are unrea-
sonable or unusual, or where the lender directly or indi-
rectly receives a profit out of the insurance transaction,
such requirements will not be permitted. In the absence of
additional facts regarding the particular insurance cover-
ages specified in your inquiry, we are unable to determine
whether or not the requirement of such insurance would
violate the provisions of sec. 115.07 (3).

You inquire (C) whether it is permissible for a lender
under the provisions of sec. 115.07 (8) to contract for,
charge or receive a fee for attorney’s services or collection
costs under the following conditions:

(1) When judgment is secured and the delinquent bal-
ance of the loan is renewed by the lender.

(2) After judgment has been taken and a new contract is
written by the lender, the attorney’s fees being included in
the new contract.

(3) When judgment is not secured and the delinquent
balance of the loan is renewed by the lender and attorney’s
fees added.

(4) When judgment is not secured and a new contract is
written by the lender including attorney’s fees.

With respect to these questions, it is our opinion that
subsc. (3) of sec. 115.07, being similar in scope and pur-
pose to certain of the provisions of the small loans law, ch.
214, Stats., particularly subsec. (6), of sec. 214.14 thereof,
is to be similarly construed. This office rendered an opinion
to you under date of December 28* with respect to subsec.
(6) of section 214.14. In accordance with the conclusions
reached in that opinion and the decisions cited therein, it
is our opinion that with respect to conditions (1) and (2),
where judgment is secured, either upon renewal or the writ-
ing of a new contract, the statutory costs actually taxed and
allowed by the court may be contracted for or collected.
With respect to conditions (3) and (4), where judgment is
not secured, it is our opinion that costs of collection or at-

*XXVIII Op. Atty. Gen 723.
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torney’s fees may not be contracted for or collected under
either circumstances if such charges exceed the seven per
cent and four per cent limitation fixed in sec. 115.07 (3).

You inquire (D) whether the inclusion of certain por-
tions of the context of notes or chattel mortgages given in
connection with loans made under sec. 115.07 (8) (which
portions are underlined in your request) would invalidate
such notes or mortgages. The underlined portions of the
notes and mortgages in items (1), (2), (8) and (4) as set
forth in your request provide under varying terms and con-
ditions for the payment of attorney’s fees fixed at a certain
percentage of the loan debt in case of default. Item (8) is
somewhat different from the others in that costs of suit and
attorney’s fees are provided for upon confession of judg-
ment. Similar questions with respect to costs of collection
and attorney’s fees were answered in our opinion relating
to chapter 214 dated December 28, 1939, mentioned above.
Following the conclusions thereof, it is our opinion that the
contracting for, charging or receiving of attorney’s fees or
collection costs under the circumstances described in the
loan instruments as set forth in items (1), (2), and (4) of
your request are prohibited by the terms of sec. 115.07 (3),
at least in so far as such fees and costs exceed the sums
allowable for charges other than interest thereunder. With
respect to costs and attorney’s fees in item (8), which are
to be collected upon confession of judgment as authorized
in the loan instrument, it is our opinion that upon entry of
judgment such costs and fees as are expressly authorized
by statute may be charged for or collected. We note that
you have asked specifically whether the inclusion of these
items would “invalidate” the loan. It is not clear from the
statute as to whether the contracting for or collecting of
charges other than interest in excess of the amounts per-
mitted by sec. 115.07 (3) would totally invalidate the loan
and render it uncollectible in its entirety or whether only
the excess would under such circumstances be held to be
uncollectible. With respect to excess interest, the statutes
specifically provide that the principal amount of the debt
may be collected but that no interest may be recovered
thereon (see secs. 115.06, 115.07 (1) and 115.08). We as-
sume that questions as to invalidation would be primarily





























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































