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FOREWORD

January 26,1939.

To All District Attorneys :

Dear Sirs:

As you know, I, like a number of District Attorneys, have
just recently assumed office. I have been giving consider
able thought to the duties of my office and am most desir
ous of so organizing my department as to render the maxi
mum of efficient service within a legitimate scope of the
duties, powers and functions of this office.

The particular problem with which I am concerned in
writing you is that of establishing a workable relationship
between this office and the various district attorneys
throughout the state in the performance of the duties of
this office under sec. 14.53 (3), statutes, which makes it the
duty of the attorney general to "Consult and advise with the
district attorneys when requested by them in all matters
pertaining to the duties of their office."

I am concerned with the problem of how this office can
best perform this duty in a prompt and efficient manner.
With this end in mind, I have examined precedent to deter
mine how my predecessors approached the problem.

It must be conceded that there is an ever present ten
dency for the attorney general's office to become just what
my predecessors conceived the office should not become.
With this thought in mind, I would request that all district
attorneys read the opinions in X Op. Atty. Gen., page 1014,
and XI Op. Atty. Gen., page 242. In those opinions certain
salutary and fundamental principles are expounded in the
matter of the relationship of the district attorney to his
county board and county officers and to this office. Seven
working principles are laid down in X Op. Atty. Gen., pages
1014, 1015, all of which I believe to be fundamental and
sound. I particularly want to invite your attention to (6)
of that opinion. Many of my predecessors have refused to
honor any request from the district attorney unless the re
quest was submitted in accordance with (6) of that opinion
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and unless the request otherwise conformed to the con
cepts therein set forth. For convenient reference I am at
taching so much of the opinion in X Op. Atty. Gen. as is
material.

I might add an eighth concept which seems to me funda
mental and that is, that attention should be given to
whether the matter involved pertains "to the duties of" the
office of district attorney. Ordinarily town, city, village and
school district matters are not within the scope of any du
ties of the district attorney, and requests by a district attor
ney to this office for opinions with respect thereto are obvi
ously beyond the scope of any duties of this office under sec.
14.53 (8), statutes.

Please do not think that I am insinuating that there has
been any considerable abuse by district attorneys of the
consultation and advisory functions of this office since I
have assumed office. Many of you are fully aware of the
limitations of this office under sec. 14.58 (8), statutes, and
have acted accordingly. In fact, a goodly number of you
have made no requests at all for opinions. The point I
want to make is that I am new in this office and that many
of you are new in yours and that I am desirous of establish
ing a sound, working relationship with all of you through
out my term of office.
I request that each one of you assist me in the perform

ance of the multitudinous duties of this office. I want each

one of you to feel that you have the utmost freedom of con
sultation with this office and I do not wish this letter to be

interpreted in any other manner. I do feel that we ought to
establish an understandable, workable relationship at the
start and it is for that reason that I am writing this letter.
If you will all adhere to the observations herein made, I
hope to be able to give you a prompt and efficient service
with respect to those matters upon which you desire my
consultation and advice.

I wish all of you the utmost success in the duties of your
office, whether those duties be new or old to you.

Yours very truly,

John E. Martin,
Attorney General.
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"October 26,1921.
"M. J. Paul,

District Attorney,

Berlin, Wisconsin.

"You have written the attorney general as follows:
" 7 have been requested to get from you an opinion on

what compensation the county clerk of our county is en
titled to receive in addition to his salary as fixed by the
counfy board.

" 'In this connection the following questions have arisen
in particular.
" 'Is the county clerk entitled to pay for his services on

the county canvassing board?
" 'Is the county clerk required to do all the county high

way work as one of his duties for his annual salary, or can
the county clerk refuse to do this highway work?
" 'Can the county board after fixing the annual salary of

the county clerk later pass a resolution making him a cer
tain allowance for doing the county highway work?
" 'Who is required to furnish envelopes, postage and

blanks for use in the issuing and mailing of hunting and
trapping licenses the county, or the county clerk out of his
10% of the fees collected?

" 'For what can the county clerk sign orders for the pay
ment of money, which has not been directed by the board?'
"Before taking up these questions, I avail myself of this

occasion to say:
"(1) That the statutes make the district attorney attor

ney advisor to the highway commissioner and other county
officers (subsec. (3), sec. 59.47; subsec. 7, sec. 1317m-9,
Stats.);
" (2) That the attorney general shall 'consult and advise

with the district attorneys when requested by them in all
matters pertaining to the duties of their office' (subsec.
(3), sec. 14.53), but that it is not his duty and he should
not be called upon to fill out or answer legal questionnaires;
"(3) That consultation between lawyers does not consist

merely in having one of them quiz the other and thus com
pel the latter to do all of the legal digging.
"(4) That county officers are entitled to the district at-
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torney's advice, but they are not entitled to the attorney
general's opinion, and when the district attorney is satisfied
in his own mind that he has correctly advised or can cor
rectly advise a county officer upon any official matter sub
mitted, the district attorney should decline to submit that
matter to this office and should insist that the county officer
content himself with the opinion of his statutory legal ad
visor or seek advice elsewhere on his own account.

" (5) That it is not fair to the attorney general nor to the
district attorney for the latter to be made a mere messenger
or interrogator for county officials or others to the attorney
general, and that to permit such practice is to cheapen
and belittle the high and important office of district attor
ney and tends to flood this office with questions which
should not be submitted, but which it has been felt must be
answered as a matter of courtesy, thus taking time which
is needed to properly discharge official duties. District at
torneys are urged not to relay questions to this office or to
permit their office to be used in any such manner that the
attorney general and his staff must act as mere law clerks
and examiners for everyone.
"(6) That district attorneys before consulting with the

attorney general or seeking his advice about any matter
should give it study and, if still in doubt, should freely con
sult with him but let him have the help and benefit of the
examination of the law which the district attorney had
made.

"(7) That such study will often disclose with certainty
the correct solution of the problem and thus obviate the
need of submitting the question or will discover a published
official opinion by this department upon the precise ques
tion in hand. * *
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Indigent, Insane, etc. — Poor Relief — County cannot
charge against town expenses incurred by town officers for
relief of transient who has no legal settlement anywhere,
as county under sec. 49.04, subsec. (1), Stats., is liable for
such relief.

January 10,1939.

Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

In your recent letter you submit the following facts:

"A applied to the town of B for relief in Langlade county
and signed an affidavit to the effect that he was a resident
of the county of C. The town furnished the relief and
charged it to Langlade county and when Langlade county
tried to collect from county C the place where the transient
claimed to have legal settlement, it developed that he had no
settlement at all and had made false statements in the affi
davit."

You state that you realize that the man may be punished
for the crime, but you are submitting the question whether
the county will be the one to suffer on account of this mis
take. You state that it is unfair that the county should have
to bear the burden for what you deem mistakes on the part
of the town whereby the town gives relief to transients
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without making thorough investigation before giving the re
lief, and you inquire whether the county can collect from the
town on the theory that the town was negligent in not as
certaining the actual residence of the transient before fur
nishing him aid. The statute involved is sec. 49.03, subsec.
(1) which reads thus:

"When any person not having a legal settlement therein
shall be taken sick, lame, or otherwise disabled in any town,
city or village, or from any other cause shall be in need of
relief as a poor person and shall not have money or property
to pay his board, maintenance, attendance and medical aid
and shall make a sworn statement as to his legal settlement,
the town board, village board or common council shall pro
vide such assistance to such persons as it may deem just and
necessary, and if he shall die, it shall give him a decent bur
ial. It shall make such allowance for such board, mainte
nance, nursing, medical aid and burial expenses as it shall
deem just, and order the same to be paid out of the town,
city, or village treasury."

Under the facts stated, it appears that the party in ques
tion did not have a legal settlement anywhere. It also ap
pears that the town officers did secure from the person in
question the affidavit by which he attempted to prove his
legal settlement as required by the above sec. 49.08 (1). It
might be very difficult to maintain a successful action to re
cover from the town on the theory that the officers were neg
ligent in not ascertaining the facts when they had the affi
davit required by the statute. In this connection it may be
well to refer you to sec. 49.04, subsection (1), which pro
vides :

"The county board of each county shall have the care of
all poor persons in said county who have no legal settlement
in the tow, city or village where they may be, except as
provided in section 49.03, and shall see that they are prop
erly relieved and taken care of at the expense of the
county."

In view of the fact that under the facts presented by you
the party in question had no legal settlement and was a
transient in the town that gave him the relief, and as the
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county in such case is liable for relief, it would be impossi
ble to secure relief by an action against the town or by
charging the amount of the relief against the town, as the
statute makes the county liable for the relief. You are there
fore advised that the county cannot collect back from the
town money charged against the county for relief given to
transients by the town.
JEM

Corporations — Foreign Corporations — Federal Na
tional Mortgage Association as instrumentality of federal
government need not comply with sec. 226.02, subsec. (2),
Stats., before purchase of mortgages upon real estate in
Wisconsin.

January 10,1939.

Fred Zimmerman,

Secretary of State.

This department has been asked to render an opinion as
to whether it is necessary for the Federal National Mort
gage Association to comply with sec. 226.02, subsec. (2),
Stats., before purchasing mortgages covering real estate in
Wisconsin.

It appears that the sole purpose and function of the asso
ciation in question is to facilitate the operation of the na
tional housing act. To that end it was organized pursuant to
Title III of that act by the Reconstruction Finance Corpora
tion, a federal agency, which holds all the capital stock. As
an association organized under a federal act to further the
aims of that act and owned and controlled by the federal
government through one of its agencies, the Federal Mort
gage Association must itself be classified as an employee or
agent of that government. As such, it is exempt from any
state legislation which attempts, by taxation or otherwise,
to retard, impede, burden or control it in such a manner as
to impair its efficiency in performing the functions through



4  Opinions op the Attorney General

which it was designed to serve the government. Hcyrn Silver
Mining Co. v. N. Y., 143 U. S. 305; Pemhina Con. Silver
Mining Co. v. Penn., 125 U. S. 181; Western Union Tel. Co.
V. Mayor of City of New York, 38 Fed. 552; Stockton v.
Baltimore & N. Y. R. Co., 32 Fed. 9.

Sec. 226.02 sets forth the conditions upon which foreign
corporations will be allowed to do business in the state of
Wisconsin. In the light of the rule stated above, this depart
ment in VII Op. Atty. Gen. 498 held that foreign corpora
tions engaged purely in an enterprise of the federal govern
ment cannot be forced to comply with those provisions. That
opinion must be followed in this instance.
You are advised that the association need not comply with

sec. 226.02 (2) before purchasing real estate mortgages in
Wisconsin.

NSB

Criminal Law — Taking and Detention of Minors — Kid
naping — Conviction under sec. 340.55, Stats., is not con
viction of "kidnaping" within meaning of sec. 359.07, Stats.

January 11,1939.
Board op Control.

You inquire whether a person convicted under sec. 340.55,
Stats., is guilty of the crime of kidnaping within the mean
ing of sec. 359.07, Stats.

Sec. 359.07 provides for indeterminate sentences in most
cases and reads in part as follows:

"The sentence of any convict found guilty of treason,
murder in the first degree as defined by law, rape, kidnap
ing, or of any crime the minimum penalty for which is fixed
by statute at twenty years or more, to imprisonment in the
state prison, shall be for a certain term of time, * *

It becomes necessary to determine to what offenses the
legislature had reference when it provided for fixed sen-
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tences in convictions for "kidnaping." At common law, the
offense of kidnaping consisted of the forcible abduction or
stealing away a man, woman or child from his own country
and sending him to another. Furlong v. Germans-American
Press Assoc., 189 S. W. 385; People v. Camp, 139 N. Y. 87;
II Wharton, Criminal Law, (12th ed.), sec. 773; Smith v.
State, 63 Wis. 453.

The word "kidnaping" has, however, acquired a greatly
extended meaning since all the states have enacted kidnap
ing statutes which, in many instances, include other of
fenses which were commonly known as independent torts or
crimes. It is now generally used to designate violations of
those statutes which either specifically define the crime of
kidnaping or define offenses similar to kidnaping at com
mon law and are designed to protect those interests invaded
by the common law offense. An illustration of this use of
the word "kidnaping" appears in the case of Hackbarth v.
State, 201 Wis. 3, in which the court speaks of "the offense
of kidnaping as now defined by sec. 340.54 of the Statutes"
(p. 5). Sec. 340.54 does not specifically define "kidnaping"
but quite obviously was intended to protect the same inter
ests and take the place of the old common law prohibition.
On the other hand, sec. 340.55 is just as clearly a develop
ment of the old laws against abduction rather than kidnap
ing. The statute was designed not to protect the liberty and
freedom of the individual but to safeguard the morals of
minors and secure the custody of parents and guardians
over their children and wards. Whereas the offense of kid
naping is commonly associated with the use of force, fraud,
or the excitement of fear, except in the case of young chil
dren, the offense defined in sec. 340.55 is complete even
though the consent of the victim is freely given and the ele
ment of coercion is nonexistent. It is apparent that the of
fense defined in the section in question cannot be designated
as "kidnaping" within the common or technical use of that
word.

It will be noted that while both sees. 340.54 and 340.56

are by their titles designated as kidnaping, sec. 340.55 is not.
Since sec. 359.07 was enacted after sees. 340.54, 340.55 and
340.56 had been given the titles noted above, it is very prob
able that the legislature in using the term "kidnaping" in
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sec. 359.07 referred to the offenses so designated by the
statutes.

You are advised that a conviction under sec. 840.55 is not
a conviction of "kidnaping" within the meaning of sec.
359.07. •

NSB

Public Officers — County Board Member — Pension In
vestigator — Under sec. 66.11, subsec. (2), Stats., member
of county board is ineligible, during term for which he was
elected, to office of additional pension investigator for
county, when position was created and appropriation was
made therefor during term for which he was elected to
county board. Resignation during such period will not make
him eligible.

January 11,1939.
Martin Gulbrandsen,

Ex-district Attorney,

Viroqua, Wisconsin.

Under date of December 29 you submitted the following:

"Upon demand of the state pension department, the
county board of Vernon county appropriated revenue to
pay the salary of an additional investigator for the pension
department, which investigator will be appointed by the
pension administrator of this county. The office of pension
investigator was created in a prior year, and the appropria
tion merely covers a sum suflScient to employ an additional
investigator. * * *"

In view of these circumstances, you inquire whether a
person who was a member of the county board at the time
this appropriation was made is eligible to appointment by
the pension administrator to the position of investigator
under sec. 66.11, subsec. (2), Stats.



Opinions op the Attorney General 7

Sec. 66.11 (2) provides as follows:

"No member of a * ♦ ♦ county board * * *
shall, during the term for which he is elected, be eligible for
any office or position which during such term has been cre
ated by, or the selection to which is vested in, such board or
council, provided that the governing body may be repre
sented on city or village boards and commissions where no
additional remuneration is paid such representatives."

You will note that this section makes him ineligible not
only during the time when he holds the office but during the
term for which he is elected. The term continues although
he vacates the office by resignation. It appears that the term
for which the member was elected has not yet expired. The
appropriation was also made by the county board during the
term for which the member was elected. Your first question
must be answered in the negative.
In view of the above conclusion, it must be apparent that

resignation of the board member in question will not make
him eligible for the position at any time during the term for
which he was elected.

JEM

Courts — Juvenile Courts — Minors — Child Protection
— Under ch. 48, Stats., jurisdiction of juvenile courts ceases
and therefore county liability ceases when "neglected" or
"delinquent" child reaches eighteen years of age and when
"dependent" child reaches sixteen years of age except in ex
cepted cases where jurisdiction and therefore county liabil
ity either must be or may be extended until child reaches
twenty-one years of age.

January 11,1939.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

You ask when and at what ages payments by a county
should cease or be discontinued for the care of (1) depend
ent children, (2) neglected children and (3) delinquent
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children, who are being maintained under juvenile court or
ders. You cite sec. 48.01, subsec. (1) pars, (a), (b), (c)
and sec. 48.01, subsec. (5), par. (b). Stats. You also cite
sec. 351.30, Stats., and state that according to the provisions
thereof the obligation of a father for the support of his
child ceases when the child arrives at the age of sixteen
years and that it seems to you that the same rule should ap
ply in determining the liability of the county.

Sec. 351.30 is a criminal statute which provides a penalty
for failure, on the part of a person charged with the duty of
supporting a minor child, to meet that duty. We do not con
sider this section conclusive upon the questions that you
have presented. The law may well and does impose a duty to
support under many circumstances where criminal liability
is not involved. See, for instance, sec. 49.11.
We think that the answer to your questions must be found

in the so-called children's code, ch. 48, Stats. Sec. 48.01,
subsec. (1), pars, (a) and (c) respectively, define a "neg
lected child" and a "delinquent child" as children under
eighteen years of age, and par. (b) of said subsection de
fines a "dependent child" as one under sixteen years of age.

Sec. 48.01, subsec. (5), par. (b) provides as follows:

"Whenever the juvenile court shall determine any child
to be delinquent, such child shall continue for the purposes
of sections 48.01 to 48.28 under the jurisdiction of the court
until he becomes twenty-one years of age, unless discharged
prior thereto."

Sec. 48.20 in effect provides that the board of control shall
admit dependent and neglected children under sixteen years
of age (with certain exceptions) and that the board may in
its discretion retain control until the child becomes twenty-
one years of age.

Sec. 48.15 in substance provides that commitments to any
industrial school shall be until the child reaches twenty-one
years of age or until paroled.

The statutory scheme seems rather definitely to be that
jurisdiction of the court is limited to children under sixteen
years of age with respect to "dependent" children and
eighteen years of age with respect to "neglected" or "delin-



Opinions op the. Attorney General 9

quent" children except in the excepted cases above cited
where jurisdiction may be retained until the child reaches
twenty-one years of age.
You are advised therefore that jurisdiction of the juve

nile courts ceases and therefore county liability ceases when
a "neglected" or "delinquent" child reaches eighteen years
of age and when a "dependent" child reaches sixteen years
of age except in the excepted cases where jurisdiction and
therefore county liability either must be or may be extended
until the child reaches twenty-one years of age.
NSB

Military Service — Peddlers — Under sec. 129.02, Stats.,
words "recognized by the United States veterans' bureau"
modify entire phrase and no other certificate of disability
may be substituted in lieu thereof.

January 11,1939.

Tax Commission.

In your letter of December 9, 1988, you state that appli
cation has been made by a United States World War veteran
for a special peddler's license to be issued without fee pur
suant to sec. 129.02, Stats. You state that the applicant has
met all the provisions of the statute except that he has not
presented a certificate by the United States veterans' bureau
recognizing such disability. In lieu of this he has presented
a certificate executed by a surgeon of the Grand Army home
for veterans, Wisconsin veterans' home, Waupaca, Wiscon
sin, which is an accredited state soldiers' home. You state
that the license under such practice would be refused, but
that the adjutant general of the state of Wisconsin has re
quested that an official opinion be sought from the attorney
general because of the following circumstances contained in
an excerpt from a letter directed by him to the officer who
issues such license:
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" 'I appreciate that the Wisconsin statutes require proof
of a 25% disability recognized by the United States veter
ans administration. This requirement, however, works a de
cided har^hip upon the applicant in many cases for the;
reason that many veterans who apply for a free peddler's
license have never been physically examined by the United
States veterans administration and for the further reason
that existing federal laws do not permit of an examination
by the United States Veterans administration solely for the
purpose of accomplishing a free peddler's license.
" 'V^en the Wisconsin law granting a free peddler's

license to veterans who had a 25% degree of disability rec
ognized by the Veterans Administration was passed, the fed
eral law provided a non-service connected pension for four
degrees of disability—^25%, 50%, 75%, and 100%. The
present federal law provides non-service connected pension
for only permanent and total disability. It is therefore im
possible for a veteran to obtain a certificate of 25% dis
ability from the United States Veterans Administration un
less he files application for permanent and total disability
and justifies such application in the eyes of the United
States veterans administration.'"

Sec. 129.02, requiring a license fee and fixing the amount
of the license, contains the following exception:

"* * * Except that any ex-soldier of the United
States in any war in which the United States was engaged
and who has been a bona fide resident of this state for at
least five years preceding the application and who has a
twenty-five per cent disability or more or has a cardiac dis
ability recognized by the United States veterans' bureau
shall upon presenting satisfactory proof of compliance with
these conditions to the department be granted a special
license without payment of any fee. * * *"

It appears that your department, ever since the law has
been enacted, has interpreted the words "recognized by the
United States veterans' bureau" as modifying the entire
phrase and has administered the law accordingly. We agree
with this interpretation of the statute.

While the present wording of the statute may work a
hardship due to change in the law of compensation of veter
ans, that cannot justify this department in substituting
some other test in lieu of the legislative test. The foregoing
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is especially true in view of the fact that the legislature will
be meeting inside of a week and the hardship may easily be
corrected by the legislature if some other test is in accord
with legislative will.
NSB

Counties — County Board — County Board Resolutions
— Public Officers — Home Demonstration Agent — Where
county board has submitted proposition to voters by referen
dum, proposition being one within duties of county board
and with respect to which board is final authority, vote of
electors may be taken as directory only and county board
may, if it chooses, disregard will of electorate. Electorate
has no governing powers except such as are given by stat
ute and cannot legislate except by following procedure out
lined in sec. 10.43, Stats.

January 20,1939.
J. Henry Bennett,

District Attorney,

Viroqua, Wisconsin.

The Vernon county board of supervisors, at its May, 1938,
session, voted to submit to the electors of the county the
question whether the county should retain the office of home
demonstration agent. At the regular election of November
8, 1938, this question was submitted and the electors voted
to discontinue the office.

You inquire whether the decision of the voters is binding
upon the board. From the facts you submit, it appears that
no attempt was made to follow the procedure outlined in
sec. 10.43, Stats., which, by sec. 59.02 is made applicable to
counties. Aside from the provisions of sec. 10.43, there is
no general authority for direct legislation by the electors of
a county. The action of the county board in submitting the
question to the voters being unauthorized, it has no legal ef
fect and is purely advisory. The county may either adhere
to or disregard the will of the electorate.



12 Opinions of the Attorney General

As indicated in XX Op. Atty. Gen. 276, it is probably true
that the county board may enact an ordinance contingent
upon the approval of the voters. However, the resolution
adopted by the board at its May session was not so framed,
and even if it had been, such an ordinance or resolution
would be no more binding upon the board than any ordinary
ordinance or resolution since its efficacy would be derived
not from the vote of the people but from the will of the
board. State ex rel. Atty. Gen. v. O'Neill, 24 Wis. 149.
You are advised that the county board may disregard the

result of the referendum if it so chooses.

NSB

Prisons — Prisoners — "Good" Time — Under sec. 53.11,
subsec. (3), Stats., consecutive sentences are to be construed
as one continuous sentence for purpose of calculation of
credit for good behavior, whether imposed at same time or
not.

January 20,1939.

Board of Control.

An opinion has been requested as to the proper interpre
tation of subsec. (3), sec. 53.11, Stats., which provides:

"Whenever any convict is committed under several con
victions with separate sentences they shall be construed as
one continous sentence for the purpose of computing the
good time made or forfeited under this section."

You state that heretofore in instances where consecutive

sentences have been imposed at the same time the provi
sions of this subsection have been applied. However, there
have been no instances where it has been applied to the
case of a prisoner who, after commitment, was convicted of
another offense and sentenced to an additional term to com

mence at the termination of the one then being served. You
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ask whether in cases of the latter type the sentences should
be aggregated or treated as one for the purpose of calcula
tion of deduction for good conduct, so that in the years of
confinement under the additional sentence such credits

would be at the higher graduation.
Sec. 58.11, Stats., has been substantially in its present

form for more than forty years. It provides for certain
graduated deductions from a term of imprisonment as a re
ward for good conduct. The credit that may be earned by
good conduct in the first year of confinement is one month
and it is increased at a graduated rate of one month during
each year served until it reaches six months in the sixth
year. Thereafter the credit is six months during each year
served.

It is said in 21 R. C. L. page 1192:

"Good conduct statutes are framed with the intention of
improving prison discipline and have that effect if their en
forcement is allowed. The credits are said to be in the na
ture of a pajonent or reward by the state to the convict for
his good behavior, in order to stimulate him to conform to
the rules of the institution and to avoid the commission of
crimes or misdemeanors during his imprisonment."

In the absence of a statute to the contrary, two or more
sentences served consecutively, whether they be imposed at
the same time or not, cannot be aggregated and treated as
one continuous sentence for the calculation of an allowance

for good conduct, but are in law and in fact separate and
distinct, so that the calculation is made upon each separately
and successively. Reinhart v. VaiLx et al., (1881) (Com. PI.
Ct.—Pa.) 10 W. N. C. 222.
Without the provisions of subsec. (8) of sec. 58.11, Stats.,

the good behavior credits of a prisoner confined under one
sentence would be calculated differently from those of a
prisoner serving the same period as the aggregate of consec
utive sentences. It was to take care of this disparity that
the provisions of subsec. (8) were undoubtedly enacted.

No reason appears why two prisoners confined for a pe
riod of the same duration should be treated differently
merely because of a difference in the time of imposition of
sentences. As long as the confinement is continuous the re-
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suit is the same whether the consecutive sentences were im

posed at the same time or at different times. The purposes
underlying the granting of good conduct allowances apply
equally as well to one as to the other. The general language
used in subsec. (3) includes both of such situations. Noth
ing therein indicates any intention that it shall apply to one
of the other only. Certainly, there is nothing that can be
pointed to as indicating an intention to deny a prisoner serv
ing consecutive sentences the benefits thereof solely because
they were imposed at different times.
Where a statute creating or increasing a penalty is capa

ble of two constructions it should be given that construc
tion which operates in favor of life or liberty. Common
wealth V. Martin, 17 Mass. 359. A statute providing for
credits to a prisoner for good behavior which is capable of
two constructions should be given that construction which
will entitle the prisoner to his discharge at the earliest time.
Ex parte Blocker, (1920) 69 Colo. 259, 193 Pac. 546.

It is therefore our opinion that under sec. 53.11, subsec.
(3), Stats., consecutive sentences are to be aggregated and
construed as one continuous sentence for the purpose of cal
culating credit for good conduct, whether imposed at the
same time or not.

HHP
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Bridges and Highways — Counties — County Board Com
mittee — Special committee appointed by county board to
work out reapportioning of county trunk system of high
ways with county committee and commissioner is without
power to alter system without approval of state highway
commission.

January 20,1939.

Hugh F. Gwin,

District Attorney,

Neillsville, Wisconsin.

In your communication of January 4 you state that the
following is part of a resolution adopted by the Clark county
board at the fall session of 1988. It reads as follows:

"We further recommend the reapportioning of our county
trunk system based on the state highway and county trunk
mileage, and that a committee of five county supervisors be
elected by the Clark county board which shall consist of one
village, one city, and three township supervisors. This com
mittee to work out this plan with the county highway com
mittee and commissioner."

You state that some of the members of tins committee

feel that they have the right, under the resolution, to alter
the location of and discontinue some county highways. It is
your opinion that this resolution does not give them this
power and that such power could not be given by the county
board even if the resolution were more specific in its word
ing. You ask for an opinion.

Conceding that the county board may delegate such power
to this committee, the resolution delegating the exercise of
such an unusual power should be clear and specific in its
language. There is nothing in the resolution in question that
would indicate that the county board intended to finally del
egate any such power to the committee or that the commit
tee, acting in conjunction with the highway committee and
commissioner, were granted any greater power than that
of working out a reapportionment proposal for later sub
mission and approval by the county board.
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Furthermore, under sec. 83.01, subsec. (6), Stats., the
system must be selected in the first instance by the county
board and is subject to the approval of the state highway
commission. Under the same section, the system cannot be
altered or reapportioned without the approval of the state
highway commission. Under the circumstances, it must be
held that under the resolution the committee has no power
to alter the location of or discontinue any of the county
trunk highways composing the system. This may not be
done without the approval of the state highway commission.
NSB

Indigent, Imane, etc. — Poor Relief — Hospitalization —
Public Officers — Sheriff is not officer charged with care of
poor persons within meaning of sec. 49.08, Stats.

Failure to give written notice required by provisions of
sec. 49.18, subsec. (2), Stats., defeats hospital's right to re
cover from municipality.

January 20,1939.

Hans Hanson,

Ex-district Attorney,

Black River Falls, Wisconsin.

You direct our attention to sec. 49.18, subsecs. (1) and
(2) and sec. 49.08, Stats., and state that the sheriff of your
county placed a person who had been injured in an automo
bile accident in a private hospital, where he remained for
one hundred sixty-four days. You also state that the sheriff
did not report such fact to the county judge nor did the hos
pital give a written notice thereof to the town chairman,
mayor or chairman of the county board. The hospital has
now filed a claim against the county for services rendered
to the injured person. You ask whether such claim should
be approved and paid.

Sec. 49.08 provides as follows:
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"Any oflScer charged with the care of a poor person whose
support may be chargeable in whole or in part to any county
or any municipality tiierein and who shall place such person
in any institution shall forthwith report to the county judge
of the said county the name and age of said person, the in
stitution in which he is placed, the terms of the contract
made for his support or care, and any other information
necessary to show the extent of the liability which may
thereby rest upon the municipality liable for such support
or care; and shall also report to said judge the fact that
such person has ceased to be a public charge as soon as he is
aware thereof. Each such judge shall keep a record of the
information received by him pursuant to the above provi
sions."

Although there are no cases or previous opinions by this
office to guide us in interpreting the above statute, we feel
that the language therein used, to wit, "any officer charged
with the care of a poor person" is sufficiently clear to enable
us to definitely advise that it does not apply to the facts pre
sented by you. Certainly one could not say that a sheriff is
an officer charged with the care of poor persons. In fact, the
statutes specify what the sheriff's duties are, and having
care, custody or control of poor persons is not included
therein.

The above position is further supported by the fact that
sec. 49.18 (1) and (2) specifically provides for "Emergency
medical relief" as follows:

"(1) Unless the board or council shall have designated
some other official therefor, the town chairman, village presi
dent, mayor or chairman of the county board, when in his
opinion reason therefor exists, shall provide temporary med
ical relief for a poor person, and liability for expenses so in
curred shall be the same as though incurred by the board
or council.
" (2) Except in counties having a population of two hun

dred fifty thousand or more, the town, city, village or
county, as the case may be, shall be liable for the hospitali-
zation of a person entitled to relief under this chapter, with
out previously authorizing the same, when, in the reasonable
opinion of a physician called to attend such person, immedi
ate hospitalization is required, for indispensable emergency
operation or treatment, and prior authorization for such
hospitalization cannot be obtained without delay likely to be



18 Opinions op the Attorney General

injurious to the patient. There shall be no liability for such
hospitalization beyond what is reasonably required by the
circumstances of the case, and liability shall not attach un
less, within twenty-four hours after admission of the pa
tient, a written notice be mailed or delivered to the official
designated in subsection (1), reciting the name and address
of the patient, so far as known, and the nature of the ill
ness or injury, and the probable duration of hospitelization.
Any municipality giving any such person aid or hospitaliza
tion as provided in this section, and such person is a legal
resident in some other town, village, city or county, such
municipality may recover from such other municipality as
provided in section 49.03."

This section very clearly provides for emergency medical
treatment if, in the opinion of the doctor, it is necessary, but
it also provides that liability shall not attach therefor un
less within twenty-four hours after the admission of the pa
tient a written notice is delivered to or mailed to the munici
pal officer mentioned in the first subsection thereof. Such a
notice was not given or mailed and therefore the claim
should not be allowed by your county board. Perhaps, con
sidering the fact that the amount claimed for the services
rendered is apparently very reasonable and that the failure
to give notice is the only thing which defeats recovery, this
is rather a harsh rule, but in view of the definiteness of the
statute, we can arrive at no other conclusion.
AGH



Opinions op the Attorney General 19

Public Officers — Board of Trustees of County Institur
tions — Superintendent of County Home — Where county
board has not abolished board of trustees of county institu
tions that board, under sees. 46.18 and 46.19, Stats., has sole
authority to appoint superintendent of county workhouse.
Appointment of such officer by county board is void.

If appointment to such office is made by board of trustees
which involves problem of housing and maintenance, matter
of providing same is one which lies wholly within discretion
of board of trustees provided such board acts under regula
tions approved by county board.

January 20,1939.
Clarence G. Traeger,

District Attorney,

Horicon, Wisconsin.

In your letter of January 6 you state:

"We have a peculiar situation in this county due to the
fact that the county board elected a superintendent of the
workhouse whose s^ary is one hundred dollars a year. The
election of the superintendent of the workhouse in our
couniy has always been recognized by the trustees of the
county institutions as a recommendation by the county
board that such party should be named by the trustees of
the county institutions as the superintendent of the poor
farm and the insane asylum. This year however, the trus
tees of the county institutions refused to follow the recom
mendation of the county board and elected another person
as the superintendent of the county institutions. The man
named to the office of superintendent of the workhouse in
tends to hold his position and seeks the proper housing and
maintenance."

You request an opinion as to whether or not the county
must provide a superintendent of the workhouse with hous
ing and maintenance.

This impasse situation might develop if the county board
had power to appoint the superintendent of the workhouse.
It seems quite clear that the county board possesses no such
power. It seems quite clear from a reading of sees. 46.18,
subsec. (1), and 46.19, subsecs. (1) and (2), Stats., that the
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power of appointment of such superintendent is lodged with
the board of trustees of county institutions. This office ruled
in XXI Op. Atty. Gen. 1036 that the county board, acting
under authority conferred by sec. 59.08, subsec. (8), could
abolish the board of trustees of county institutions and pro
vide for performance of functions of such board by county
board members. There is no indication in your submission
that the county board has taken any such action.

It does not appear from your submission by what au
thority the county board purports to have authority to ap
point or elect a superintendent of the workhouse and fix
his salary therefor. This power is specifically given by the
statutes above quoted to the board of trustees of the county
institutions. The board of trustees may ignore the appoint
ment and appoint whomsoever they desire to fill such posi
tion. Any existing problem may well be eliminated by ap
pointing the superintendent of county institutions to this
position. No question of a separate housing and mainte
nance for this particular official will then be involved.

If, however, an appointment is made that involves such a
problem, it is our opinion that the above cited statutory pro
visions indicate that the entire control of the position of su
perintendent of the workhouse is vested in the board of
trustees of the county institutions. Housing and mainte
nance are usually provided as a form of compensation inci
dent to a type of position in which constant attendance and
supervision are required as a part of the prescribed duties.
Since sec. 46.19, subsec. (2) empowers the board of trustees
to fix the compensation and also to prescribe the duties of
the superintendent of the workhouse, any provision for
housing and maintenance can be made only by that body.
There is no statute which requires that a superintendent

of a workhouse be provided with housing and maintenance
at the expense of a county. The board of trustees, therefore,
is not bound to make such a provision.
You are therefore advised that the question of providing

housing and maintenance for the superintendent of the
workhouse of your county is a matter which lies wholly
within the discretion of the board of trustees provided such
board acts under regulations approved by the county board.
NSB
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Public Officers — Assistant Fire Chief — Chief of Vil
lage Fire Department — Village Clerk — Village President
— Duties of village president and chief of village fire de
partment are incompatible.

Duties of village clerk and assistant fire chief are com
patible.

January 20,1939.

CLAREasrcE G. Traeger,

District Attorney,

Horicon, Wisconsin.

You ask whether the following offices may be held by the
same person: (1) village president and chief of the village
fire department, (2) village clerk and assistant fire chief.

It has been found impossible to define a rigid test of com
patibility which may be applied to any two offices. It may,
however, be said that two offices are incompatible when the
conflict of interests between them is such as to render it im

proper from consideration of public policy for one person to
retain both. State v. Jones, 130 Wis. 572, 46 C. J. 942;
Mechem on Public Officers, sec. 422.

If, as in the case in question, there is no specific statutory
provision which prohibits one person from holding both
offices, the question can be decided only by a careful analysis
of the duties and functions of each office and their relation

to each other in the light of the above rule.

You have not informed us under what statutory provi
sion and in what manner the fire department of the village
in question has been organized. It would appear, however,
that whether the department be organized under ch. 213,
Stats., or under ch. 61, relating to villages and their powers,
the office of village president and chief of the village fire de
partment involve incompatible duties. This would be clearly
true if the fire chief is appointed by the village board or if
the board fixes the salary of that officer. In any event, the
nature of the duties of the fire chief are such as to involve

the hazards of personal injury. If that were to occur, the
president of the village, as a member of the village board.
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would be involved in the inconsistent duty of passing upon
his own claim. Such a possibility has always been held to
result in incompatibility of duties.
The foregoing analysis is not true with respect to the of

fice of village clerk and the office or position of assistant fire
chief. The village clerk is not a member of the village board,
has no vote and his duties under sec. 61.25, Stats., are all-
most entirely ministerial. The duties of a town clerk re
ceived careful analysis by this office in V Op. Atty. Gen. 852
and XXIII Op. Atty. Gen. 605. We recently had occasion to
analyze the soundness of those opinions as they appeared
to be at variance with the reasoning and analysis in XXII
Op. Atty. Gen. 43 (XXVII Op. Atty. Gen. 549). We con
cluded that the opinions in V Op. Atty. Gen. 852 and XXIII
Op. Atty. Gen. 605 were sound in analysis and that the opin
ion in XXII Op. Atty. Gen. 43 was unsound and that the
latter should be overruled. We believe that your second ques
tion is ruled by the logic of V Op. Atty. Gen. 852 and XXIII
Op. Atty. Gen. 605 and conclude that the duties of village
clerk and assistant fire chief are not incompatible.
NSB

Public Health — County Nurses — Sec. 141.06, Stats., is
source of county power to employ county nurses; under said
section nurse must be employed by couniy health committee
upon authorization of county board. County board may au
thorize such emplojonent by committee but cannot itself se
lect and employ.

January 21,1939.
Joseph H. Riedner,

District Attorney,

Durand, Wisconsin.

You inquire whether the county board may appoint the
county nurses provided for in sec. 141.06, Stats., or whether
the power to make such appointments rests exclusively in
the county health committee.
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Sec. 141.06 provides in part as follows:

"(1) The county health committee shall employ one or
more county nurses, when so authorized by the county board
and when provision is made by the county board for such
nurse or nurses, * * *.
"(2) The work of the county nurse shall be directed by a

county health committee composed either of the chairman
of the county board, the county superintendent of schools, a
woman appointed by the county board, the judge of the ju
venile court and the deputy state health officer or county
physician for that county, or of the deputy health officer
and not less than five members of the county board ap
pointed by the chairman thereof."

The language of the above statute seems very clear. There
is no reason to believe that the legislature meant that the
county board should make the appointment when the statute
specifically directs that "the county health committee shall
employ one or more nurses." No doubt the legislature had
good reason for placing the power of selection in the hands
of the committee rather than the board; the work of such
nurses is to be directed by the committee and it must be as
sumed that the legislature felt that it was sound policy to
place the responsibility for selecting capable nurses upon
those who direct and supervise their activities and presum
ably have a greater knowledge of county health problems.

Examination of the history of sec. 141.06 reveals that
prior to the year 1927 said section provided that "the county
board shall employ one or more nurses." By ch. 155, Laws
1927, the statute was changed to read "the county health
committee shall employ." The legislature having in its
discretion taken the power of appointment from the county
board and placed it in the committee, the board is powerless
to exercise that function.

It should be noted that county nurses as "public health
nurses" are subject to the provisions of sec. 149.09; conse
quently appointments whether made by the board or by the
committee can be made only from a list of candidates certi
fied by the state board of health. See XXIV Op. Atty. Gen.
722.

You are advised that the county health committee only
may appoint county nurses and that candidates must first
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comply with sec. 149.09 before they are eligible for appoint
ment.

NSB

Public Officers — County Board Chairman — Mal
feasance — Bank whose president is also chairman of
county board may not lend money to county.

January 26,1939.
Lambert A. Hansen,

District Attorney,

Sparta, Wisconsin.

You state that the chairman of the Monroe county board
of supervisors is also president and a director of the X bank.
You also state that the county board has passed a resolution
authorizing the county officials to issue notes of the county
signed by the county chairman and the clerk as security for
a loan of money to the county.
You ask whether the dual position of the bank's president

bars the X bank from loaning money to the county.
Sec. 848.28, Stats., provides in part:

"Any officer * ♦ * of ^ny county * * * -^ho
shall have, reserve or acquire any pecuniary interest, di
rectly or indirectly, present or prospective, absolute or con
ditional, in any way or manner, in any purchase or sale or
any personal or real property or thing in action, or in any
contract, proposal or bid in relation to the same, or in rela
tion to any public service, * * * or in any * ♦ ♦
certificate, account, order, warrant or receipt made by, to
or with him in his official capacity or employment, * * *
shall be punished by imprisonment in the county jail not
more than one year, or in the state prison not more than
five years, or by fine not exceeding five hundred dollars;
*  * *. Any contract, to which * * * any county
*  * * is a party, entered into in violation of the provi
sions of this section, shall be absolutely null and void and
the ♦ * county * ♦ * incur no liability
whatever thereon "
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Under the provisions of the above statute, the court has
held that a note signed by a town chairman who was also a
stockholder of a bank which held the loan and which had as

its sole consideration the renewal of a prior loan negotiated
by the town treasurer, who was likewise the principal stock
holder and managing officer of the bank, is absolutely void.
Town of Swiss v. United States Nat. Bank, 196 Wis. 171,
218 N. W. 842 (1928). See also, Arbuthnot v. Kelley, 165
Wis. 362, 162 N. W. 168 (1917); Bissell Lumber Co. v.
Northwestern C. & S. Co., 189 Wis. 343, 207 N. W. 697
(1926); Land, Log & Lumber Co. v. Mclntyre, 100 Wis.
245, 253, 75 N. W. 964 (1898).
In Noble v. Davison, 177 Ind. 19, 28, 96 N. E. 325

(1911), the court held:

"Even in the absence of the statute, the contract would,
as appellee maintains, be void, because contrary to public
policy, * * *
"* ♦ * court has ever steadfastly adhered to the

rule which invalidates all agreements injurious to the pub
lic, against the public good or which have a tendency to in
jure the public. Contracts belonging to this class are held
void, even though no injury results. The test of the validity
of such agreements is the tendency to public injury, regard
less of the actual intent of the parties, and regardless of act
ual results."

In Pickett v. School District No. 1, Town of Wiota, 25
Wis. 551, 556 (1870), the Wisconsin court quoted the follow
ing language with approval:

" 'All public officers are agents, and their oflScial powers
are fiduciary. They are trusted with public functions for
the good of the public—^to protect, advance and promote its
interests, and not their own. And a greater necessity exists
than in private life to remove from them every inducement
to abuse the trust reposed in them, as the temptations to
which they are sometimes exposed are stronger, and the
risk of detection and exposure is less.' "

In State v. Bennett, 213 Wis. 456, 252 N. W. 298 (1934),
it was conceded by counsel that a stockholder of a corpora
tion has such an interest in corporate property sold to a
municipality as to bring him within sec. 348.28.
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In Edward E. Gillen Co. v. Milwaukee, 174 Wis. 362,
371-872, 183 N. W. 679 (1921), the court stated:

"There are many decisions holding that contracts are in
valid when made by a municipality or a board with a cor
poration having a stockholder who is also a member of the
board or common council. In that case the public officer
has a direct proprietary interest in the corporation. But
we find very little authority on the exact question here in
volved, that is, whether contracts with a municipality made
between a corporation having a salaried manager or em
ployee who is also an officer of the city or board, are valid.
We do not hold that under all circumstances a contract be
tween a municipality and a corporation having an employee
who is also a public officer of the municipality would be in
valid. The compensation of the employee might be so slight
or his employment so transient that there would arise no
conflict of interest."

The test laid down in Gillen v. Milwaukee, supra, indi
cates that one in the position of president and a director of
a bank has such an interest in that institution that any loan
by that bank to a public body in which he also holds the
highest office would be a violation of public policy.

It is our opinion that a bank whose president is also chair
man of the county board may not loan money to the county.
NSB
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Indigent, Imane, etc, — Poor Relief — Relief under sec.
49.03, Stats., may be given by town, city or village or di
rectly by county. If proper notice is given, place of legal
settlement is liable for such care whether relief is given by
municipality or county.

January 26,1939.
Earl F. Kileen,

District Attorney,

Wautoma, Wisconsin.

You refer to sees. 49.03 and 49.04, Stats., relating to the
care of transient paupers. In connection therewith you
state:

"Since each statute imposes an imperative duty upon mu
nicipalities, one on the county, and one on the towns and
villages, it is apparent that they are intended to refer to two
classes of paupers, one who has no legal settlement, and the
other who has.
"A practice has grown up in one of our neighboring coun

ties, which is operating under the town, city and village
system of relief under section 49.03, where the county takes
direct charge of the class of paupers who have a legal settle
ment in some town, city or village in another county, and the
claim is not acted upon by the town, city or village where
the indigent person is domiciled and receives the relief. Has
this county any jurisdiction or authority to pass upon a
claim for such relief where it has not first been acted upon
by the town, city or village in which the indigent person re
sides, and can they collect from the county in which the
town, city or village is located where the indigent person
has a legal settlement?"

In construing sees. 49.03 and 49.04, Stats., relative to the
duty of a county to care for transient paupers, this depart
ment held in XVIII Op. Atty. Gen. 688 and XXII Op. Atty.
Gen. 25 that sec. 49.03 was not the exclusive method of car

ing for transient paupers but that the county had the power
to care directly for all transient relief cases. See also XX
Op. Atty. Gen. 1248, XXI Op. Atty. Gen. 517.
A county, therefore, has the power to care directly for

transient paupers who might be given aid by a town, city
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or village under sec. 49.03, (1), Stats. Liability of the
county or municipality of legal settlement for aid granted
by some other town, city, village or county, is fixed by sec.
4^08, subsecs. (2) and (4), Stats. Under the terms of this
statute the county clerk of the county where the indigent
person receives relief serves a notice on the county clerk
of the county where such person claims he has a legal settle
ment. It is the giving of proper notice to the county clerk of
the county of legal settlement that creates liability. XI Op.
Atty. Gen. 212, XXIII Op. Atty. Gen. 744.
What takes place between the municipality granting relief

and the county where the municipality granting relief is lo
cated is no concern of the county of legal settlement. That
county is concerned only with the question of whether re
lief was given and proper notice served so that it had an op
portunity to deny liability or order the relief recipient to
return to the place of legal settlement.

If relief is furnished and proper notice filed on county
and municipal clerks of the county of legal settlement, the
place of legal settlement is liable for this relief. Whether
that relief is given by the municipality where the person
needing relief and happens to be located or directly by the
county is immaterial.
FAR

Automobiles — Law of Road — Wisconsin Statutes —
Sec. 85.01, subsec. (4), par. (dm). Stats., providing for ad
ditional registration fee in case of interurban motor busses
"as defined in paragraph (a) of subsection (2), of section
194.01", Stats., is still operative even though this latter sec
tion has been repealed.

January 26,1939.
Fred R. Zimmerman,

Secretary of State.

You call our attention to the fact that under sec. 85.01,
subsec. (4), par. (d). Stats., passenger-carrying motor
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busses are to be registered at a fee equal to three times that
specified for motor trucks of the same gross weight. A fur
ther fee is provided for in sec. 85.01 (4) (dm) which reads:

"For the registration of such interurban motor bus as
defined in paragraph (a) of subsection (2) of section
19A.01, the fees required to be paid under paragraphs (c)
and (d) of this subsection shall be increased twenty-five per
cent."

However, there is no "paragraph (a) of subsection (2)
of section 194.01" in the 1937 statutes. It appears last in
the 1925 statutes when it read:

"The term 'interurban motor bus' shall mean and include
every motor vehicle described in subsection (1) of this sec
tion operating between cities and villages which are not
contiguous."

This provision was dropped from the statutes by ch. 895,
Laws 1927, when sec. 194.01 and certain other sections fol
lowing were repealed and re-enacted.
The term "interurban bus" was also defined in the 1935

statutes by section 194.01 (8) which read:

" 'Urban busses' means busses of a common motor carrier
of persons operated exclusively within one incorporated mu
nicipality or between contiguous incorporated municipali
ties ; 'interurban busses' means all busses not, defined as ur
ban busses."

However, this definition was also dropped out of the stat
utes when subsec. (8) of sec. 194.01 was repealed by ch. 288,
Laws 1937.

In view of these circumstances, we are asked whether
there is now any statutory authority for charging the twen
ty-five per cent additional fee above referred to in the case
of interurban busses.

It is our opinion that the repeal of par. (a) subsec. (2),
sec. 194.01 is not of controlling significance and that sec.

85.01, subsec. (4), par. (dm) must still be enforced accord
ing to the terms thereof the same as if paragraph (a) sub-
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sec. (2), sec. 194.01 were still in force and effect. The ap
plicable rule of statutory construction is stated in 59 C. J.
987-988, as follows:

"A statute which refers to and adopts the provisions of a
prior statute is not repealed or affected by the subsequent
repeal of the prior statute. In such case, the incorporated
provisions, considered as a part of the second statute, con
tinue in force and are unaffected by the repeal."

This rule was laid down in Sika v. Chicago & N. W. R. R.
Co., 21 Wis. 870, Wood v. Hustis, 17 Wis. 416 and Milwau
kee County V. Milwaukee Western Fuel Co., 204 Wis. 107.
The latter case is a tax case involving a similar question and
appears to be controlling upon the problem under considera
tion and in accord with the opinion above expressed.
NSB

Indigent, Insane, etc. — Sanity Hearings — Guardian ad
Litem — Public OffioeTs — District attorney should not act
as guardian ad litem in any hearing or proceeding involving
question of insanity, as duty to incompetent may well con
flict with duty to county.

January 27,1989.
S. C. Johnson,

District Attorney,

Spooner, Wisconsin.

You ask whether a district attorney who is on a part time
biasis is eligible to act as guardian ad litem and receive ex
penses and a fee therefor when such an appearance is made
as a practicing attorney and not as a district attorney. You
refer specifically to the appointment of a guardian ad litem
under the provisions of sec. 51.02, subsec. (6), Stats., re
garding hearings to determine sanity.
In counties where the volume of state or county legal

work is not sufficient to require an attorney's entire time
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and attention, it may be provided that one holding the office
of district attorney may devote a part of his time to private
practice. An attorney in that position is nevertheless the
district attorney of the county and is bound to observe all
of the duties incident to that office. He must take every pre
caution that his private practice does not interfere with his
service as a public officer or invade the province of cases in
which the county or state may have an interest.

Sec. 59.47 provides:

"The district attorney shall:
"(1) Prosecute or defend all actions, applications or mo

tions, civil or criminal, in the courts of his county in which
the state or county is interested or a party; and when the
place of trial is changed in any such action or proceeding to
another county, prosecute or defend the same in such other
county."

The following is an excerpt from an opinion given by this
department regarding the general rules of district
attorneys:

jg duty of the district attorney to attend

to, and represent the state and county in these matters
where he is so requested by some officer or official body of
the state or county; or if he has notice that such a proceed
ing is to take place, and he is of the opinion that the inter
ests of the state or county, whether financial or the broader
interests of the public welfare, require his attention to the
matter, it is his duty to attend thereto, even though there
has been no request by state or county officers.
"In accordance with this rule, it is our opinion that it is

the duty of the district attorney, upon request of the county
court, to appear at hearings for the determination of insan
ity, sec. 51.02. XXV Op. Atty. Gen. 614. The county is di
rectly interested, since a finding of insanity may result in a
financial burden upon the county. Further, it is of public in
terest that all the facts in the case be presented and consid
ered by someone who is not prejudiced. If the district at
torney, after investigation into the matter, believes that it
would be error to find the individual insane, he should pre
sent these facts to the court. On the other hand, if he be
lieves from the facts that commitment of the individual is
better for the general public it is his duty to so inform the
court." XXV Op. Atty. Gen. 549, 553.
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It seems to us that there is or may be a conflict between
the duties imposed by virtue of acting as guardian ad litem
for an insane person and those of acting as district attorney
for the county in relation to the same incompetent. Such
being true, it is our opinion that a district attorney should
not act as guardian ad litem in any hearing or proceeding
involving a question of insanity.
However, there is no substantial reason why a practicing

attorney who is also a ijart-time district attorney should not
be able to act as guardian ad litem and receive expenses and
a fee therefor, provided the nature of the particular action
or proceeding is such that the county or state could have no
possible interest. A part-time district attorney should con
sent to act as guardian ad litem only after carefully consid
ering every aspect of the particular action and properly con
cluding that such an appointment could in no way violate
his prescribed duties to the public as district attorney.
NSB

Public Officers — County Board Member — Deputy Sher
iff — Under sec. 59.03, subsec. (3), Stats., county board
member may not serve as deputy sheriff even though he is
willing to serve without pay.

January 27,1939.
John H. Matheson,

District Attorney,

Janesville, Wisconsin.

In your letter you state:

"Sec. 59.03 (3) of the statutes provides in part as follows:
*No county officer of any county or deputy of any such
officer or undersheriff is eligible to the office of supervisor.'
A number of the members of the board of supervisors of this
county desire to qualify as deputy sheriffs. The sheriff is
also anxious that they do so qualify. These men would ex-
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pect no compensation of any sort and would under no cir
cumstances bill Rock county for fees, mileage or any other
charge. They would in every sense be what is known in
common parlance as special deputies. They feel that the
language above quoted is intended to apply only to officers
either on the pay roll of the county or those who may be
filing fee bills to be passed upon by the county board. I am
asking that you give us your opinion as to whether or not
this language is applicable to so-called special deputies un
der the circumstances herein described."

It will be noted that sec. 59.03, subsec. (3), Stats., estab
lished a legislative incompatibility. No exception is made
merely because the deputies or officers are willing to serve
without pay. The legislature having established the incom
patibility and having made no exceptions thereto, we do not
feel that the statute is open to a statutory construction cre
ating exceptions. Furthermore, if there were no legislative
establishment of incompatibility, we do not believe that a
mere willingness on the part of a county supervisor to serve
as a deputy sheriff without pay removes incompatibility.
The sheriff is the superior officer. When the supervisor as a
member of the county board passes upon claims or matters
relating to the sheriff, it seems to us that he is necessarily
placed in the position of trying to serve two masters. Such a
situation is one of incompatibility regardless of legislative
declaration with respect thereto.
NSB
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Civil Service — Under ch. 16, Stats., employing officer
may at will or pleasure dismiss employee having probation
ary status.
As result of peculiar circumstances created by senate res

olution No. 6, S., civil service laws will not be evaded if pro
bationary employees resign or are dismissed during such pe
riod, their names recertified by bureau of personnel as eligi
ble for new appointment and new appointment is made for
new probationary period of six months.

January 27,1939.

John M. Smith,

State Treasurer.

As a result of senate resolution No. 6, S., you have had
transferred to your department a number of employees that
had at the time of transfer and still have a probationary sta
tus under ch. 16, Stats. These employees were largely, if
not wholly, appointed by the tax commission when the du
ties of the inspection and enforcement bureau were assigned
to that Commission. As a result of the transfer under the

senate resolution above referred to, you have now become
'the superior appointing officer of these employees and have
the correlative right of dismissal and discharge with respect
thereto under ch. 16 and the rules and regulations of the
bureau of personnel. You feel that the remainder of the
probationary period of these employees under sec. 16.22,
Stats., is altogether too short a period for you to determine
the qualifications and fitness of the employees involved. In
endeavoring to work out a satisfactory method of handling
the unusual situation that has developed which will do jus
tice to the employee as well as justice to the state service,
and particularly your department, you have found it nec
essary to submit three questions to us as follows:

1. Can an employing officer dismiss at will or pleasure an
employee occupjring a probationary status?
2. If such probationary employee resigns during the pro

bationary period, may the bureau of personnel recertify
such employee to the appointing officer and will an appoint-
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ment so made constitute an original appointment so that the
appointee will occupy a probationary status for six months
following such appointment?

3. Can an appointing officer dismiss an employee occupy
ing a probationary status during the term of such probation
and upon such employee's name being certified, appoint said
emloyee to the same position, and will the employee then oc
cupy a probationary status for six months from the date of
the new appointment?

We will take the questions up in their order:
Q: 1. Can an employing officer dismiss at will or pleas

ure an employee occupjdng a probationary status ?
The governing statute upon this question is sec. 16.22,

Stats., which reads as follows:

"All original appointments to the competitive division of
the classified service shall be for a probationary period of
six months, but dismissal may be made at any time during
such period. If during this probationary period the conduct
or capacity of the probationer has not been satisfactory to
the appointing officer, the probationer shall be notified, and
the director shall be notified in writing, that he will not re
ceive permanent appointment; otherwise his retention in the
service shall constitute permanent appointment."

As the power to be exercised under this statute is a power
that pertains to office and not to an individual, it seems
quite clear that you are now the appointing officer within
the meaning of this statute. State ex rel. Nelson v. Henry,
221 Wis. 127,134. Sec. 16.24, Stats., provides the procedure
for removing "permanent" employees, which removal can
be only for "just cause, which shall not be religious or po
litical." The security of tenure safeguards of the civil serv
ice law and the rules and regulations of the bureaq estab
lished in relation thereto all appear to be with respect to.;em-.
ployees occupying a permanent status. We find nothing in
any of the statutes or rules indicating that an appointing
officer may not dismiss at pleasure or will during the proba
tionary period unless the language, "has not been satisfac
tory to the appointing officer" as used in sec. 16.22, Stats.,
above quoted, is sufficient to give the employee occupying a
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probationary status a right to position which is something
less than "removal for just cause" under sec. 16.24 Stats.,
and something more than removal at will or pleasure.
With respect to the significance to be attached to the lan

guage "has not been satisfactory to the appointing officer"
in sec. 16.22, we believe the history of said section most ma
terial, if not controlling upon the particular question under
consideration. This section was originally enacted by ch.
368, sec. 9, Laws 1905, and read as follows:

"* * * All original appointments to the competitive
and non-competitive classes and the labor class of the classi
fied service shall be for a probationary period of one, two
or three months in the discretion of the appointing officer,
but dismissal for cause may be made during such period.
Ht «

You will note that as the section originally read, the pro
bationary period was discretionary within the limits oi
three months and that a probationary employee could de
dismissed only for cause during such period. By ch. 465,
Laws 1929, the words "for cause" were dropped out of
the section, the words "at any time" added, and a definite
probationary period of three months was fixed. And by ch.
424, Laws 1931, the probationary period was again changed
to that of six months, go that by 1931 the section assumed
the form that it is now in.

The statute as originally enacted in 1905 seems to have
provided for two situations, namely: (1) Dismissal for
cause during a probationary period, and (2) a means of
keeping the appointment from becoming permanent at the
end of the probationary period. It would seem that when the
legislature of 1929 dropped out the words "for cause" and
provided that the employee might be dismissed "at any
time during such period" the intent must have been that of
giving the appointment officer an absolute discretion with
respect to dismissal during the probationary period. We
cannot see where any other intent could have been mani
fested thereby. With the dropping of the words "for cause"
from this section the power to dismiss during the probation
ary period seems to be as broad as the legislature can possi
bly make it. The language is "but dismissal may be made at
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any time during such period." There are no legislative re
strictions upon the exercise of the power to dismiss.

It is apparent that the bureau of personnel has inter
preted sec. 16.22, Stats., as giving the appointing officer an
absolute power of dismissal or a power to dismiss at will
during a probationary term. See rule XX, par. 1, which
provides in part as follows:

"* * * but they shall not be permitted to earn per
manent tenure and they may be discharged at the will of
their employing officers in the same manner as probation
ers in the service."

The interpretation placed upon a statute by an officer or
bureau charged with the administration thereof, while not
controlling, is entitled to weight upon a question of statu
tory construction.

The overwhelming weight of analysis seems to be in fa
vor of a construction which gives an appointing officer an
absolute discretion with respect to dismissal of an employee
during a probationary period.

Combined ,Q. 2 & 8. If such probationary employee re
signs or is dismissed during the probationary period, may
the bureau of personnel recertify such employee to the ap
pointing officer and will an appointment so made constitute
an original appointment so that the appointee will occupy a
probationary status for six months following such appoint
ment?

While the term "resignation" is defined by definition 35,
rule I of the bureau as "resignation means the voluntary
separation of a permanent employee from the service",
that definition seems to be for purposes of determining the
right of a resigned employee with respect to subsequent cer
tifications and thus limited to those having a permanent sta
tus as distinct from the probationary status. Thus one hav
ing permanent status who resigns is entitled to be recerti
fied at the head of the list, whereas one having only a proba
tionary or other status is entitled to certification only upon
the basis of original ranking. The definition above quoted
does not mean that a probationer cannot exercise the right
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to resign during his probationary period. One does not sub
mit to a condition of involuntary servitude even for a lim
ited period merely because he becomes a state probationary
employee. We conclude that a probationer may resign dur
ing his probationary period.

Recertificatioh for purposes of a new appointment of
either a resigned or dismissed probationer is within the dis
cretion and power of the bureau of personnel. See rule XI,
par. 2. Dismissal and recertification would not constitute a
reemployment but would rather constitute a new employ
ment. There is a distinction between reemployment and re
instatement. Berg v. Seaman, 224 Wis. 263. For the same
reason there would appear to be a distinction between re
employment and employment. Reemployment under the
rules of the commission is applicable only to persons who
have occupied a status of permanent employment. The re
employment list is confined to such persons. See definition
33, rule I of the bureau. As appointment of a probationer
after dismissal or after resignation does not constitute re
employment it must constitute a new emplojment which
would start a new probationary period from the date of the
appointment unless it can be said that either resignation and
new appointment under such circumstances or dismissal and
new appointment under such circumstances is contrary to
public policy or contrary to the civil service laws, rules and
regulations and especially sec. 16.22, Stats.

We find nothing either in the history of sec. 16.22 or in
the present wording of said section which, in our opinion,
either expressly or impliedly prohibits this procedure. The
statute as originally enacted in 1905 did not provide that
there should be but one probationary period and no more. It
did not provide that there must be dismissal (final) at the
expiration of the probationary period or that retention in
the service thereafter would constitute a permanent employ
ment. It merely provided that retention in the service after
the expiration of the probationary period would constitute
permanent appointment if the probationer at the expiration
thereof was not advised that his appointment would not be
come absolute. The section read:
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"* * * If at the close of this probationary term the
conduct or capacity of the probationer has not been satisfac
tory to the appointing officer, the probationer shall be noti
fied in writing that he will not receive absolute appoint
ment; otherwise his retention in the service shall be equiva
lent to his final and absolute appointment. * * *"

The same observations may be made with respect to the
wording of the statute today. Thus, a probationer who has
been notified within the probationary period that he will
not receive permanent appointment at the expiration
thereof will have no status as an employee unless appointed
anew at the expiration thereof, as the original appointment
is for a definite term and in the absence of a new appoint
ment the employment ceases at the expiration of that defi
nite term. But there is nothing in the language of the stat
ute which prohibits a new probationary appointment at the
expiration of a probationary term if the employee has been
properly notified within the term that the appointment will
not become absolute or permanent and there is nothing
which prohibits a new appointment within what would oth
erwise be the probationary term if the employee either re
signs or is dismissed with the original probationary term.
We do not mean to insinuate that an appointing officer

may arbitrarily or in bad faith serve notice upon a proba
tioner that his appointment will not become permanent and
thus by a series of six months' appointments keep an em
ployee from ever attaining a permanent status.

"The primary purpose of civil service laws is to improve
the efficiency of the public service. Provisions regulating
the discharge of employees are enacted to prevent the dis
turbance of that service, not to benefit individuals who hap
pen to be in service, except as it may give them the assur
ance of a recognition of faithful and capable conduct with a
tenure more secure than existed under the system in vogue
before civil service was so generally adopted." State ex rel.
Esser v. McBride, 215 Wis. 574, 578.

Perhaps it may be said that improvement of public serv
ice is primary and that security of tenure is incidental.
When it comes to a question of statutory construction, if
there were any clash between the two, security of tenure
would undoubtedly yield to that of improvement of service.
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While motive and bad faith are immaterial when it comes

to a question of discharge for cause, if cause exists, State
ex rel. Nelson v. Henry, 221 Wis. 127, many of the acts of a
public officer are subject to the scrutiny of the test of good
or bad faith and arbitrary as distinguished from reasonable
action.

It is our view of the matter that in view of the peculiar
circumstances of this case, neither resignation of the em
ployee followed by a new probationary appointment nor dis
missal followed by a probationary appointment would con
stitute bad faith or arbitrary or unreasonable action. It is
perfectly conceivable that the good of the service demands
such action. The only remaining question can be whether
the statute prohibits such action. For reasons hereinbefore
stated we do not believe that the statute prohibits such ac
tion when such action is taken in good faith and not for the
purpose of evading the civil service laws and rules and reg
ulations of the bureau.

We may add that we have not been able to find where our
supreme court has passed upon any of the questions which
you have submitted to us. We have endeavored to find cases
from other jurisdictions involving statutes sufficiently sim
ilar to our own to be helpful upon the questions submitted.
We have been unable to find any cases which we deemed
very persuasive. Our opinion must necessarily be based
upon analysis of our own particular statutes by application
of what seem to be essentially sound concepts in the field of
the administration of civil service laws.

NSB
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Criminal Law — Commutation of Sentence — Prisons —
Prisoners — Commutation of sentence of one A is con
strued to mean that two sentences run concurrently after
second sentence was imposed.

January 30,1939.
Board of Control.

You have submitted a communication from the acting
warden of the Wisconsin state prison concerning the sen
tence of one A who was sentenced to the reformatory at
Green Bay, Wisconsin, on May 10, 1933, from the circuit
court of Jefferson county to serve five to seven years for
burglary in the night time. He was received at the prison
May 10, 1933.
On December 10, 1936, he was convicted of accessory be

fore the fact in commission of felony in the municipal court
for Brown county and sentenced to the Wisconsin state
prison for one to ten years, such sentence to run consecu
tively with the sentence imposed by the circuit court of Jef
ferson county on May 10, 1933. On November 15, 1938,
Governor La Follette granted A commutation of sentence in
the following language:

"I, Philip F. La Follette, as governor of the state of Wis
consin, do by these presents commute the sentence of the
said A which was imposed upon him by the municipal court
of Brown county to run concurrently with the sentence im
posed upon him by the circuit court of Jefferson county; and
at the expiration of the said commuted sentence, the warden
of the Wisconsin state prison is hereby commanded to dis
charge the said A from imprisonment and to make due re
turn of this warrant, together with his doings thereon as
provided by law."

The acting warden states in his letter that under the com
mutation of the governor the two sentences are to run con
currently instead of consecutively, making the maximum
time to be served ten years and, allowing good time, he
should have six years and three months to serve in all. The
warden also says that A maintains that the sentence should
be considered as beginning on May 10,1933, the date he was
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received at the reformatory, while the warden believes his
time should be figured from December 10, 1936, the date of
the second conviction.

A commutation is to be construed as a whole to carry out
the intention of the officer granting it and technical words
or terms are not necessary to constitute a commutation of
sentence. In Williams v. Brents, 171 Ark. 367, 284 S. W. 56
at 58, the court stated:

"* * * If commutation of sentence means to change
from a higher to a lower or less severe punishment, the in
strument in question should be construed as a whole, and
that meaning given to it which it was intended by the Gov
ernor to have."

The language employed by the governor indicates clearly
that the commutation was to apply to the sentence imposed
upon A by the municipal court of Brown county on Decem
ber 10, 1936. His action in this regard can have no applica
tion to the sentence which A was serving at the time the sec
ond sentence was imposed.
In the case of In re Hall, 34 Neb. 206, 209, 51 N. W. 750,

the court held:

"* * * The commutation of a sentence * * ♦ jg
not in the nature of a conditional pardon, but the substitu
tion of one sentence for another, and for the purpose of its
execution will be treated precisely as if the substituted sen
tence had been imposed by the court in the first instance,
provided, of course, it is within the jurisdiction of the
court; * * *"

See also State ex rel. Murphy v. Wolfer, 127 Minn. 102,148
N. W. 896, L. R. A. 1915B 95; Ex parte Warren, 39 Okla.
Or. Rep. 348, 265 P. 656; People v. Larkman, 244 N. Y. S.
431 at 434, 137 Misc. 466.

A commutation therefore does not nullify the sentence as
originally imposed by a court. Its effect is merely to substi
tute a less severe punishment in place of that originally im
posed, leaving the first sentence in force in all other
respects.

Sec. 359.07, Stats., provides in part:
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"* * * All sentences shall commence at twelve o'clock
noon, on the day of such sentence, but any time which may
elapse after such sentence, while such convict is confined in
the county jail or is at large on bail or while his case is
pending in the supreme court upon writ of error or other
wise, shall not be computed as any part of the term of such
sentence; * *

When A was sentenced on December 10, 1936, in the mu
nicipal court of Brown county, that court had discretionary
power to pronounce sentence to run either consecutively or
concurrently with the sentence under which A was then con
fined in the state reformatory. To that extent the future
time at which the sentence should begin was a matter to be
determined by the court. However, the sentence could not
begin to run earlier than noon of December 10, 1936, the
day upon which it was imposed. Sec. 359.07, Stats., fixes
that date as the base time from which the term may begin.

In XIV Op. Atty. Gen. 371 this department ruled that a
sentence which was imposed to begin on a date prior to that
upon which it was pronounced was erroneous since it did not
conform to the provisions of sec. 359.07, Stats.
The commutation states that the two sentences which

were imposed upon A for separate offenses should run "con
currently." That term has been defined as follows:

"The fact that the sentences run concurrently merely
means that the convict is given the privilege of serving each
day a portion of each sentence, * * *" Nishimoto v.
Nagle, 44 Fed. (2d) 304, 305 (C. C. A. Cal).

In XIX Op. Atty. Gen. 13 it was ruled that there is no
legal objection to sentences in the state reformatory and the
state prison running concurrently.
For many years the form of a commutation of sentence

by the governor contained fixed language, namely, that the
commuted sentence was "to date from the day of the orig
inal sentence." This was a. part of the usual form until a
change was made for reasons which have no bearing upon
the problem under consideration. See XX Op. Atty. Gen.
54 and 806.

In the opinion of this department, the governor intended
to commute A's second sentence only to the extent of order-
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ing that it begin to run on December 10,1936, the date upon
which it was imposed, and that thereafter it runs concur
rently with the term which A is now serving in the state
reformatory.
This conclusion is further fortified by and consistent with

the recommendation of the state pardon board to the gov
ernor in re commutation of this sentence. The following is
an excerpt from the recommendation of the state pardon
board to the governor in connection with the commutation
of A's sentence. B and C were accomplices with A in the
plan to escape.

"B was sentenced on May 11,1936 to a term of one to ten
years to run concurrently with the sentence he is now serv
ing: C, on Feb. 2, 1937, was sentenced to one to two years
to run concurrently with the sentence now serving and we,
therefore, recommend that the sentence of the applicant. A,
be commuted to a sentence of from one to ten years, to run
concurrently with the sentence he is now serving, in order
to equalize the sentences of the accomplices" (letters in
serted by us.)

NSB

Public Officers — Manager of Municipal Water Depart
ment — Municipal Utility Commission — Opinion in XII
Op. Atty. Gen. 606, that member of municipal utility com
mission under sec. 66.06, subsec. (10), Stats., is not entitled
to compensation, is adhered to.
Member of such commission may not hold position of

manager of utility and receive compensation therefor.

January 30,1939.
Calmer Browy, Director,

Public Service Commission.

You have inquired whether there have been any judicial
decisions or change in the statutes since our opinion in
XII Op. Atty. Gen. 606, which would require a different
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opinion upon the same question at this time. It was there
held that members of a municipal water and light utility
commission may not receive salaries for services rendered
in that capacity. We find no changes in the statutes or sub
sequent judicial decisions requiring a different opinion at
this time.

You also inquire whether a member of a municipal water
and utility commission may (1) be given the position pf su
pervising manager and receive compensation as such al
though the utility still retains its general manager and con
tinues his compensation as such, or (2) temporarily per
form the duties of the general manager and receive compen
sation for such services during a temporary incapacity of
the general manager and a suspension of the latter's com
pensation.

Sec. 66.06, subsec. (10), par. (a). Stats., provides:

"In cities owning a public utility, the council shall and in
towns and villages owning a public utility the board may
provide for a nonpartisan management thereof, and create
for each or all such utilities, a board of three or five or seven
commissioners, to take entire charge and, management of
such utility, to appoint a manager and to fix his compensa^
tion, and to supervise the operation of the utility under the
general control and supervision of the board or council."

Subsecs. (c) and (d), sec. 66.06 (10), Stats., inter alia,
give the conunission the authority and power to make rules
for its own proceedings and for the government of the de
partment, to "employ and fix the compensation of such sub
ordinates as may be necessary," and to audit departmental,
expenditures.

It is the well settled rule of the common law that a person
cannot, at one and the same time, rightfully hold two offices
which are incompatible. Lilly v. Jones, (1930) 158 Md. 260,
148 A. 434, State v. Jones, (1907) 130 Wis. 572, 110 N. W.
431. 22 R. C. L. 412. There is no clear and comprehensive
rule as to what constitutes incompatibility of offices, but

"One of the most important tests as to whether offices are
incompatible is found in the principle that the incompati
bility is recognized whenever one is subordinate to the other
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in some of its important and principal duties, or is subject
to supervision by the other, * * *. Under this princi
ple two offices are incompatible where the incumbent of one
has the power to remove the incumbent of the other
*  * * and it also exists where the incumbent of one of
fice has the power of appointment as to the other office.
This rule has applied to prevent a board from appointing
one of their own members to an office which is subordinate
to such board. * * *" 22 R. C. L. 414; XVII Op. Atty.
Gen. 498.

In Gaw V. Ashley, (1907) 195 Mass. 173, 80 N. E. 790, it
was held that where an ordinance provided that a quaran
tine physician should hold office during the pleasure of the
board of health and that his charges to the sick should be
only such as the board should approve, the board could not
lawfully elect one of its own members to this office.
Under the test of incompatibility that all officers who

have the appointing power are disqualified for appointment
to the office to which they may appoint, the answer to both
parts of your question is in the negative. The power of
appointment of a manager of the utility and the employees
thereof lies with the commission. The commission cannot

appoint one of its members to a position filled by its own
appointment.

In addition a person cannot hold two positions in public.
employment if his interest in one office is in conflict with his
position in the other. XXIII Op. Atty. Gen. 605; 46 C. J.
942. The commission is empowered to fix the salaries of its
subordinates, including the manager. If a member of the
commission which appoints a manager and fixes his com
pensation could hold such position, he would in effect be ap
pointing himself and fixing his own compensation. Further,
a member of the commission also manager of the utility
would in effect be auditing his own departmental expendi
tures and making his own rules for the government of the
department. The aforementioned is contrary not only to the
spirit of the law but to the letter as well.

It is therefore our opinion that a member of a municipal
utility commission created pursuant to sec. 66.06 (10)
Stats., may not be employed as manager of the utility, in
either a permanent or a temporary capacity. It is immate-
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rial whether or not the utility suspends the compensation of
the manager who is thereby being assisted or displaced.
HHP

Elections — Public Officers — MunidpaZ Judge — Wis
consin Statutes — Special Acts — Sec. 17.21, subsec. (2),
Stats., controls election of judges of courts created by spe
cial act of legislature which have jurisdiction throughout
county.

Sec. 371.10, Stats., is not general statutory rule of con
struction but is limited to construing revised statutes in
which it is found.

January 30,1939.
M. J. McDonald,

District Attorney,

Balsam Lake, Wisconsin.

You state that a judge of the municipal court in Polk
county was recently appointed and cite portions of the stat
utes and special acts of the legislature as follows:

Sec. 17.21:

"Vacancies in elective county offices shall be filled in the
manner and for terms as follows:

"(2) In the office of county judge, or judge of a munici
pal, superior, district, civil or other special court created un
der the general law or by special act and with jurisdiction
throughout the county, by appointment by the governor.
Persons so appointed shall hold office until the first Monday
of June next succeeding an election held as provided in sec
tion 8.02 to fill such vacancy for the residue of the unex-
pired term. In case an election cannot be held to fill such
vacancy, because of the limitations of section 8.02, the ap
pointee shall hold office for the residue of the unexpired
term."
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Sec. 8.02:

"All regular elections for justice, judge or superintendent
shall be held on the first Tuesday of April next prior to the
expiration of the term. Election to fill a vacancy in the of
fice of justice or judge shall not be held at the time of hold
ing the regular election for the same office. In case of judge,
such election shall be held on the first succeeding Tuesday
of April, and in case of justice on the first succeeding Tues
day of April when no other justice is elected. In either case,
if the vacancy occur within forty days prior to the first
Tuesday of April, the said vacancy shall not be filled until
the judicial election of the next year."

Sec. 371.10:

"None of the general provisions of these revised statutes
shall be construed so as to affect or repeal the provisions of
any special acts relating to particular counties, towns, cities
or villages or the officers or offices thereof unless such spe
cial acts are enumerated in the acts hereby repealed."

Ch. 69, sec. 2, Laws 1891:

"* * * and in case of vacancy occurring in the office
of municipal judge, the vacancy shall be filled by appoint
ment by the governor, and the person so appointed to fill
such vacancy shall continue in office for the residue of the
term for which his predecessor was elected or appointed."

You ask whether, in view of the provisions of sec. 371.10
the provisions of sec. 17.21 (2) or the provisions of ch. 69,
Laws 1891, will control the time of holding the next elec
tion of a judge for said court.

Sec. 371.10 serves but one purpose in the statutes. It re-
*pels the presumption that statutes contained in the general
revision statutes of 1898, such as sec. 4987, were intended to
repeal special acts relating to particular counties, towns,
cities and villages and the officers thereof, unless the acts
containing such provisions are expressly repealed by sec.
4987. See reviser's note, Wisconsin Annotations 1930, sec.
371.10.

The history and purpose of a similar statute (subsec. (3),
sec. 370.02) was considered at some length by the attorney
general and the conclusion reached was that it was intended
to apply only to the provisions of the revision bill which be-
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came the statutes of 1898. X Op. Atty. Gen. 889. It is our
opinion that the discussion, reasoning and conclusion
reached in said opinion will also apply to the provisions of
sec. 371.10. Sec. 17.21 (2) first came into existence by vir
tue of ch. 862, Laws 1919, or since 1898. Therefore it is our
opinion that the provisions of sec. 371.10 should not be con
sidered in answering your question.

Apparently the above answers the question which you had
in mind as the provisions of sec. 17.21 (2) specifically pro
vide that it applies to courts created by special act with ju
risdiction throughout the county and also provides that a
judge of a court who has been appointed to fill a vacancy
shall hold office only until the first Monday of June next
succeeding an election held as provided in sec. 8.02 to fill
such vacancy for the residue of the unexpired term. There
fore you are advised that it will be necessary that an elec
tion be held in your county to elect a judge of the municipal
court for said county at the coming spring election.
AGH

Insurance — Mortgages, Deeds, etc. — While domestic in
surance company may invest its surplus funds in real estate
mortgages under sees. 201.25 and 219.01, Stats., it may not
use its surplus funds as capital for conducting what is es
sentially real estate mortgage brokerage business.

January 30,1939.

H. J. Mortensen,

Department of Insurance.

You have inquired whether a mutual insurance company
which writes fire insurance on the property of retail lumber
dealers may invest its surplus funds in federal housing ad
ministration insured mortgages under the following circum
stances :
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This company has established a mortgage loan depart
ment which is to operate in conjunction with retail lumber
dealers in making the real estate mortgage loans to be in
sured by the federal housing administration. The insurance
company, after placing such mortgages, proposes to sell
them, using the proceeds to make mortgage loans of a like
character. Thus, to some extent at least, the insurance com
pany will be engaged in the mortgage brokerage business.
Under the federal housing administration regulation the
company, as mortgagee, is permitted to charge an initial
service charge of not exceeding two and one-half per cent
of the face amount of the mortgage. On refinancing, this
charge is one per cent of the face amount of the mortgage.
The company will have two alternatives with respect to the
sale of notes and mortgages. It will either sell the notes and
mortgages without servicing after the sale, or it will serv

ice the note and mortgage after the sale, in which case it
will retain for its services a commission equal to three-
fourths of one per cent of the annual interest charged, such
servicing to involve the collection of payments made on a
monthly basis.
The mortgages will be placed exclusively upon real estate

being improved in part at least with lumber and other ma
terials sold by lumber dealers who are members of the in
surance company in question, and the buildings upon the
mortgaged premises will be insured in this insurance com
pany. The company has a surplus of some two hundred
seventy-five thousand, and it is proposed to make and sell
mortgage loans amounting to several million dollars a year.

It is contended on behalf of the insurance company that
this program will increase its insurance business and that
the new construction thus encouraged will be advantageous
to the individual policy holders who are retail lumber
dealers.

Under sec. 201.25, subsec. (1), par. (c), Stats., domestic
insurance companies are authorized to invest their assets in
real estate mortgages upon improved real estate with cer
tain limitations as to the size of the loan when compared to
the value of the property. These limitations are modified
in the case of federal housing administration insured mort
gages by the operation of sec. 219.01, Stats., which, among
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other things, permits insurance companies to make loans in
the case of obligations which the federal housing adminis
tration insures or makes commitments to insure.

We take it that no question is raised as to the authority
of the insurance company to make such loans in the usual
course of business in investing its surplus funds. It also fol
lows that a wide latitude of discretion is vested in the insur

ance company when it comes to the reselling of such securi
ties where surplus funds are needed to pay losses or where,
in the opinion of the company, it becomes advisable as a
matter of good business judgment to dispose of particular
securities and reinvest the funds in other securities.

However, a somewhat different problem presents itself
where the surplus funds are used primarily as capital for a
mortgage brokerage business, even though such business
may incidentally or directly promote the insurance com
pany's business.
We understand that the express powers of this company

include the writing of insurance upon property of its mem
bers who must be engaged in the retail lumber business and
be members of some recognized retail lumbermen's associ
ation. Other than the foregoing, there are no express pow
ers granted by the articles of organization.
A corporation has the implied power to do whatever may

be necessary to execute its express powers and to accomplish
its purpose for which it is formed. 7 R. C. L. 528, 6 Fletcher
Corporations (Perm, ed.) 194.
Such incidental powers, however, can never avail to en

large the express powers and thereby warrant the corpora
tion to devote its efforts and its capital to propositions other
than those which its charter expressly authorizes, or to en
gage in collateral enterprises not directly but only remotely
connected with its specific corporate objectives. Fifth Ave
nue Coach Co. V. New York, 58 Misc. 401, 417, 111 N. Y. S.
759, 769 (aff. 126 App. Div. 657, 194 N. Y. 19, 221 U. S.
467.)
The purpose of such powers is to further the authorized

purposes, not to authorize others. In other words, to put the
proposition in rather plain and homely language, the exer
cise of a corporation's implied or incidental powers must
not reach the point where "the tail begins to wag the dog".



52 Opinions op the Attorney General

By way of illustration, it would appear that the servicing of
a note and mortgage for a commission of three-fourths of
one per cent of the annual interest charged, after the mort
gage has been sold by the insurance company, in no way di
rectly promotes the purpose for which the company is ex
pressly organized. The only justification for the making of
the loan in the first instance was because it constituted a

proper investment of surplus funds. After the mortgage

has been sold and the proceeds reinvested, no surplus funds
are any longer involved in the transaction. We are not im
pressed by the argument that construction loans will stim
ulate the sale of lumber by individual policyholders, since
the policyholders are merely selling lumber to themselves,
the insurance business of the company being restricted to

lumber dealers. Even were this situation otherwise, the pro
motion of the individual business of its policyholders is no
primary concern of an insurance company. Neither does

the mere fact that more fire insurance will be written be

cause of such construction loans justify a collateral line of

business enterprise by the fire insurance company. We do
not mean to say that it is improper for the insurance com
pany to insist upon writing the insurance in the case of

property upon which the company is making a loan of its
surplus funds in the ordinary course of investing such
funds. But it is quite a different thing to say that the com
pany may go into the mortgage brokerage business as a
means of acquiring the insurance on the property involved.
In the course of time it might well be questioned whether
such a company is an insurance company or a mortgage
brokerage company.

It may be rather difficult to apply the legal principles
hereinbefore discussed to specific situations because of the
undoubted power of an insurance company to invest its sur
plus funds in real estate mortgages and to convert the same

into cash when needed or to reinvest the same in other

mortgages or securities when good business judgment so
dictates, but if, in the course of your supervision of an in
surance company, it should definitely appear from all of the
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evidence that the company is using its surplus merely as
capital in the mortgage brokerage business rather than for
ordinary investment purposes of such funds, it would seem
that such practice is vltra vires.
WHR
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Crimincd Law — Gambling — Lotteries — "Bank Night",
as operated, allowing persons who have not purchased ad
mission tickets to join in plan, is not in violation of sec.
348.01, Stats.

February 2,1939.

William H. Rogers,

District Attorney,

Jefferson, Wisconsin..

You inquire whether there is any disposition on the part
of this office to overrule the opinion of XXVII Op. Atty.
Gen. 190, holding "bank night" to be a lottery in violation
of sec. 348.01, Stats.
The question submitted by the former district attorney of

Jefferson county was:

"All persons over eighteen years of age can register in
the lobby for bank night free and they do not need a ticket
to the theatre to be eligible for the prize. Notice to this ef
fect is displayed outside the theatre and in the lobby and on
the screen. The names of those who have registered are
placed in a box, and a drawing is held on the stage of the
theatre. Each name registered is given a number. These
numbers are placed on tickets and are then placed in a box
and on the night of the drawing, one of the tickets is with
drawn from the box by an uninterested party; that number
is then compared with the name in the register book, and
the name of the person who has been assigned that number
is entitled to the prize. It is required, however, that the
prize winner claim the prize in the theatre within three
minutes after the name has been ascertained. The party
whose name has been drawn has his name called in the
theatre, in the lobby, and on the outside of the theatre. The
winning party is entitled to enter the theatre without pay
ing an admission fee. If the prize is not claimed in the al
lotted time by the person whose name has been called, the
prize is not paid, but an additional sum is added to the prize
fund to be used at the next week's drawing."

The opinion referred to states that our criminal statutes
do not define a lottery and that the supreme court has not
passed upon the question of whether transactions of the
type under consideration are a lottery. Thus, resort must
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be had to general legal definitions. It is there pointed out
that it is well accepted that, before a particular plan can be
classified as a lottery, it must contain some exaction of a
consideration from the participants. The conclusion that
sufficient consideration exists in plans of the type under
scrutiny is then arrived at by a strict analysis of the fac
tual situation and the use of fine legal distinctions in the
application of general principles of law. Lawyers trained
in the use of legal logic are not in complete accord as to the
result reached. In fact, the decision of such courts as have
passed upon the subject are in conflict. I refer you here to
paragraph seven (7) of the previous opinion. It must be
recognized that whether in plans of this type there exists
sufficient consideration to make them lotteries is subject to
difference of opinion. Being debatable, then whatever con
clusion is reached is not free from all reasonable doubt.

This is not to say that the former opinion is not correct
as a pure legal proposition; neither is it to say that we hold
with it; but in its application a practical problem arises. To
obtain convictions and prosecutions predicated upon the
proposition that such a scheme is a lottery, it is necessary
to convince a jury beyond all reasonable doubt that such ac
tivity is a lottery in fact. To date, although there have been
numerous prosecutions founded upon that proposition, in
every instance there has been an acquittal.
In none of the trials thereon has it been denied that the

accused actually operated under a plan of the type under
consideration. The controversy was solely upon the ques
tion of whether the acts done constituted a lottery. Accord
ingly, the jury must have acquitted in each instance not be
cause of any failure to establish the factual activity, but be
cause it decided that the activity itself did not constitute a
lottery. There being no question but that in each instance a
prize was given and that it was awarded as a result of
chance, the acquittal must have been founded upon the deci
sion by the jury that the existence of a consideration had
not been established beyond all reasonable doubt.
In view of this experience, it would seem that before there

can be hope of successful prosecution upon the theory that
promotional plans of this type constitute lotteries in viola
tion of our criminal statutes, the matter should be presented
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to the legislature for definite action. Thereby any doubt as
to whether they are such would be dispelled.

It is, therefore, the opinion of this office that whether or
not "bank night" constitutes a lottery as set forth by sec.
348.01, Stats., is a question where reasonable minds might
well differ and is therefore doubtful; being a criminal stat
ute, all reasonable doubt, as you know, must be overcome
in order to sustain a conviction. Under these conditions, we
are forced to hold that "bank night" is not a lottery under
sec. 848.01 as the section now stands.

JEMartin

Elections — Nominations — Public Officers — County
Judge — Sec. 5.26, subsec. (4), Stats., is applicable to office
of county judge. Circulation of nomination papers at large
throughout county is in compliance with said section.

February 4,1939.

E. E. Hohman,

District Attorney,

Wausau, Wisconsin.

A judicial election for the office of county judge in and
for Marathon county will be held this coming April. You
request an opinion as to whether nominations for the office
of county judge may be made by the circulation of nomina
tion papers in Marathon county pursuant to the provisions
of sec. 5.26, Stats. Subsec. (1) of sec. 5.26, Stats., reads as
follows:

"Independent or nonpartisan nominations may be made
for any office to be voted for at any general, judicial, or spe
cial election."

The statute then provides that such nominations shall be
made by nomination papers bearing the signatures of a cer-
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tain proportion of the electorate. Subsec. (4), sec. 5.26,
Stats., provides in part:

"* * * For judicial candidates in districts comprised
of one county or more, except as herein provided, such nom
ination papers shall be signed by at least two per centum
and not more than four per centum of such electors.
4s 4s 4s »

It is quite evident that the above quoted portion of the
statute applies to candidates for the office of county judge.
Such candidates are certainly "candidates in districts com
prised of one county", thus bringing them directly within
the scope of the statute. The word "districts" is there used
in a general sense synonymous with "territory" or "area".
Obviously it can not be construed to refer to special subdi
visions of the state called "districts" since there are no sub

divisions so named which elect judicial officers. See X Op.
Atty. Gen. 198.
You are advised that candidates for the office of county

judge may be nominated by the circulation of nomination
papers pursuant to sec. 5.26 throughout the county at large
in which they seek office and further that the portion of
sec. 5.26 (4) above set forth applies to candidates for
the office of county judge.
NSB
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Public Officers — County Board — Malfeasance — Den
tist who is member of county board may not perform serv
ices for indigent, services of whom are approved in advance
of performance by pension department and bill for services
of whom is ultimately paid out of children's aid fund, which
is in part created by appropriations by county board.

February 6,1939.
Richard G. Harvey, Jr.,

District Attorney,

Racine, Wisconsin.

You state that, under your local practice, when an indi
gent who comes within the jurisdiction of the pension de
partment requires dental service, he secures an order from
the pension department directing any dentist chosen by the
indigent to make an examination and an estimate of the
cost of whatever work is necessary. The dentist chosen by
the indigent informs the pension department of the esti
mated cost of the required work and, after obtaining ap
proval for the same, completes the work and submits a bill
to the pension department. The bill is then paid out of the
dependent children's aid fund.
You ask whether a member of the county board who is

a dentist may render service to such indigents and receive
compensation therefor totaling more than one hundred dol
lars per year without falling within the provisions of sec.
348.28.

Sec. 348.28, Stats., provides in part:

"Any officer * * * county * * * who
shall have, reserve or acquire any pecuniary interest, di
rectly or indirectly, present or prospective, absolute or con
ditional, in any way or manner * * 4= ^ny contract,
proposal or bid in relation to the same * * * made by,
to or with him in his official capacity or employment, or in
any public or official service, * * * shall be punished
by imprisonment in the county jail not more than one year,
or in the state prison not more than five years, or by fine
not exceeding five hundred dollars; but the provisions of
this section shall not apply to contract for the sale of
printed matter or any other commodity, not exceeding
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one hundred dollars in any one year except as to second,
third, and fourth class cities, * * * the amount shall
be three hundred dollars, * * *. Any contract, to
which the state or any county, * * * is a party, en
tered into in violation of the provisions of this section, shall
be absolutely null and void and the * * * county
*  * * shall incur no liability whatever thereon."

You will notice that the limit now allowed in Racine, as a
city of the second class, is three hundred dollars and not one
hundred dollars as you state in your letter. The amendment
was made by ch. 270, Laws 1937.

Sec. 20.18, Stats., mahes various provisions for appropria
tions from the general fund of the state for charitable aids.
Subsec. (1) reads:

"Annually, beginning July 1, 1987, five hundred ninety-
five thousand dollars for state aid for dependent children
and in addition thereto all moneys received from the fed
eral government for this purpose, to be expended according
to the provisions of sections 48.38 and 48.331 of the
statutes."

Sec. 48.33, Stats., provides for aid to dependent children
or, under certain conditions, to those persons having their
care and custody. Subsec. (9) of that section provides:

"The county board of each county shall annually appro
priate a sum of money sufficient to carry out the provisions
of this section. Upon the orders of the judge of the court
having jurisdiction, the county treasurer shall pay out the
amounts ordered to be paid as aid, under the provisions of
this section."

The dependent children's aid fund, therefore, is made up
of appropriations by the federal government, the state, and
the particular county where that fund is dispersed. The
county board, in allocating funds for the various county
projects, must appropriate a sufficient amount of money to
carry out the provisions of sec. 48.33.

In XXIV Op. Atty. Gen. 422 it was stated that a govern
mental oifficer is considered to have a "pecuniary interest"
in a contract with the governmental unit of which he is an
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officer when he sells either commodities or services directly
to that governmental unit.
In Henry v. Dolen, 186 Wis. 622, 203 N. W. 369, it was

held that a county board officer cannot have a pecuniary in
terest in a contract for personal services with a county be
cause of the provisions of sec. 348.28.
In XXIV Op. Atty. Gen. 260 this department ruled that

when a store in which a county board member has an inter
est sells more than one hundred dollars worth of relief sup
plies to a county in one year the county board member is
guilty of violation of sec. 348.28.

In XXIV Op. Atty. Gen. 312 at 314-315 the tests to be
applied to similar transactions are set forth as follows:

"Referring now to sec. 348.28, Stats., we must apply the
following tests to the transaction: First, was the seller of
the supplies an officer, agent or clerk of the municipal cor
poration? Second, did the officer, agent or clerk have a pe
cuniary interest in the contract, either directly or indi
rectly? Third, was the officer, agent or clerk acting in an
official capacity in passing upon the contract at any time?
*  * *

"The third question is probably the most important of
the three and may be determined in different ways. One
method of determining this point would be to ascertain
whether the officer, clerk or agent is under some legal obli
gation to inspect the goods delivered, or to approve the serv
ices rendered or to pay the bill for the services or goods or
to approve the purchase price and order warrants to be
drawn therefor. In other words, the question is whether the
officer, clerk or agent at any time places himself or is placed
in such a position that he will be pecuniarily interested in
receiving benefits under the contract and will at the same
time be duty bond to guard the interest of the municipality
against imperfect goods or exorbitant prices, the object of
the statute being to prevent a person from using his official
position to in any way enhance his private pecuniary inter
est, and it might perhaps be said to be a criminal and civil
amplification of the common law rule of agency, which pro-
hibts an agent from serving two masters with opposing in
terests in the same transaction."

The county board member in the situation which you de
scribe cannot meet the third test as outlined above since, in

his private capacity as a dentist, he would have a contract
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claim to be paid out of a fund which he was instrumental in
providing as an official of the county.
We are not unmindful of the holding in State v. Bennett,

213 Wis. 456, to the effect that sec. 348.28, Stats., is not vi
olated unless the contract is "made by, to or with him [the
official] in his official capacity or employment, or in any pub
lic or official service." In the Bennett case the official in

volved did not occupy a legislative position nor was his posi
tion such that he acted in a supervisory capacity, such as a
member of the county board necessarily does with respect
to the pension department. For these reasons we believe the
services in question to be within the condemnation of the
statute within the rule of the Bennett case.

You are therefore advised that a member of the county
board of Racine county may not receive compensation from
the dependent children's aid fund for dental services to indi-
gents in excess of three hundred dollars in any one year.
NSB

Public Health — Embalmers — By operation of sec-
156.095, subsec. (5), Stats., apprentice registered in em
balming prior to effective date of ch. 141, Laws 1937, is en
titled to all rights and privileges appertaining to such regis
tration as governed by 1933 statutes, including right to be
examined as applicant for funeral director's license, but
such registration terminates on January 1,1940.

February 14,1939.
Board of Health.

Attention Dr. C. A. Harper, State Health Officer.

You have inquired whether a person registered as an em-
balmer's apprentice under the law as it existed in 1933 must
serve the registered apprenticeship prescribed by the 1937
statutes, in order to be eligible at the present time for ex
amination as a funeral director, and, secondly, whether an
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applicant who had written an examination for a funeral di
rector's license under the provisions of the 1933 statutes and
failed, is eligible to write the examination a second time
without serving the apprenticeship required under the 1937
statutes.

Ch. 302, Laws 1933, provided for the licensing of funeral
directors and emblamers. Prior to 1933, it was not neces
sary for funeral directors to secure licenses. By ch. 302,
Laws 1933 (sec. 156.04), persons who were actively en
gaged in the business of undertaking six months prior to the
effective date of the act were entitled to secure licenses on

application. Also, all licensed embalmers who had a fixed
place of business were entitled to licenses as funeral direc
tors if they applied therefor in the year 1933. All other per
sons wishing to be funeral directors were required to take
examinations.

The requirements for taking such examinations were
greatly increased by ch. 141, Laws 1937, so as to require,
among other things, at least two years' practical experience
in the business of funeral directing by serving the appren
ticeship prescribed in sec. 156.095.

Subsec. (5), sec. 156.095, Stats., provides;

"Apprentice registrations that were filed prior to the ef
fective date of this section shall be governed by the laws in
effect under the statutes of 1933, but such registrations shall
terminate on January 1, 1940."

There were no "apprentice registrations" in the case of
prospective funeral directors prior to the passage of ch. 141,
Laws 1937, and it therefore becomes necessary to determine
whether an apprentice registration in embalming may be
regarded as falling within the classification of "apprentice
registrations" as used in sec. 156.095 (5) when applied to
an applicant for a funeral director's license.
The terminology employed in the act is confusing to the

point of suggesting legislative clarification .
Sec. 156.01 (6), defines an apprentice as follows:

"An 'apprentice' is a person engaged in the practice of
funeral directing or embalming or both under the instruc
tion and personal supervision of a licensed embalmer or
licensed funeral director."
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Again, in sec. 156.095 (1), the apprenticeships required
for funeral directing or embalming are run together, as
follows:

"The term of a registered apprentice for funeral director
or emhalmer shall be recognized only when given full time
employment in a fixed place or establishment, under the per
sonal supervision of a licensed embalmer or licensed funeral
director"

Thus there is no clear-cut distinction between an appren
ticeship in embalming and an apprenticeship in funeral di
recting. Certainly prior to 1937 an apprenticeship in em
balming was regarded as sufficient for both embalming and
funeral directing, and we are unable to say that they are
now so separately classified that one may not be included
within the other. Specifically, it would appear that, while
an apprenticeship in funeral directing does not qualify the
apprentice for an embalmer's license, it may well be that an
embalmer's apprenticeship is sufficient for the purpose of
funeral directing.

In State ex rel. Kempinger v. Whyte, 177 Wis. 541, a
statute requiring an undertaker to have an embalmer's
license was held invalid. It is apparent, of course, that one
need not be skilled in the technique of embalming in order to
take charge of and manage a funeral. It would seem, how
ever, that one who had qualified as an embalmer would have
most, if not all of the essential training required of a fu
neral director. For instance, sec. 156.04 (4), relating to
the examination of applicants for funeral directors' licenses,
includes the subjects of "funeral directing, sanitation, pub
lic health and business ethics" Sec. 156.05 (4), relating to
the examination of applicants for embalmers' licenses, in
cludes the subjects of "anatomy, bacteriology, autopsy,
chemistry, practical embalming, sanitation, public health
and business ethics."

Thus, prospective embalmers are examined in three of the
four subjects covered in funeral directors' examinations,
plus numerous other and more technical subjects.
Furthermore, sec. 156.05 (2), relating to embalmers'

licenses, includes a provision concerning approved embalm
ing schools which give "a course of thorough instruction on
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the subjects of anatomy, bacteriology, autopsy, chemistry,
practical embalming, funeral directing and public health".
Hence a graduate of an approved embalming school would
not only be examined in three of the four subjects included
in a funeral directors' examination, but he would also have
training in the fourth subject.

Also, there is no direct provision in the law for the regis
tration of a funeral director's apprentice under a funeral
director. The only provision for registration of an appren
tice with the state board of health under ch. 156, is that
contained in sec. 156.10, which reads in part as follows:

"Before beginning an apprenticeship under the instruc
tion and supervision of a licensed embalmer, the person de
siring to become an apprentice must register with the
board. * * *»»

We are not here called upon to determine whether a fu
neral director's apprentice may serve his apprenticeship
solely with a funeral director who is not an embalmer, but
we merely cite the above statute as showing the emphasis
that is placed upon apprenticeship in embalming, or, at
least, under an embalmer, in contrast to the apparent lack
of a legislative intent to set up a separate and distinct ap
prenticeship in funeral directing wholly unrelated to
embalming.

In view of the foregoing, you are advised that registered
apprentices who were qualified to write the examination for
funeral directors' licenses under the 1933 law are entitled,
by the operation of sec. 156.095 (5), to have their registra
tions considered under the 1933 law, but that such privilege
will terminate on January 1, 1940.

This conclusion makes it unnecessary to consider your
second question at length, as we understand that the indi
vidual who wrote the examination prior to the enactment of
the 1937 law falls within the category discussed in answer
ing your first question. If he is entitled under sec. 156.095
(5) to have his qualifications judged under the 1933 law, it
is immaterial that he once wrote the examination and failed.

He is in exactly the same position as if he had not written
the examination at all, and, in the absence of statutory pro-
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visions requiring an opposite conclusion, he is not to be
penalized for having failed on his previous attempt to pass
the examination. It must again be remembered, however,
that the effect of his apprentice registration under the prior
law, will terminate January 1,1940.
WHR

Marriage — Divorce — Minors — Legal Settlement —
Minor girl takes and follows legal settlement of her hus
band, sec. 49.02, subsec. (1), Stats., and retains that settle
ment during year immediately following granting of abso
lute divorce from bonds of matrimony.

February 14,1939.
Lloyd C. Ellingson,

District Attorney,

Menomonie, Wisconsin.

You ask if a minor girl has a legal settlement in the city
of M in view of the following facts:

"A minor girl living with her mother in the city of
M  married a minor boy living with his mother in the
town of M . The two minors have been married for
three months, during which time they lived in the town of
M  . An absolute divorce from the bonds of matri
mony was obtained at the end of the three months and the
minor girl moved back to live with her mother in the city of
M  ."

It is assumed that the parents of these two minors have
legal settlements in the city and town of M respec
tively. Sec. 49.02, subsecs. (1) and (2), Stats., provides:

"(1) A married woman shall always follow and have the
settlement of her husband if he have any within the state;
otherwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
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marriage; and in case the wife shall be removed to the place
of her settlement and the husband shall want relief he shall
receive it in the place where his wife shall have her settle
ment."

" (2) Legitimate children shall follow and have the settle
ment of their father if he have any within the state until
they gain a settlement of their own; but if the father have
no settlement they shall in like manner follow and have the
settlement of their mother if she have any."

Under subsec. (2), the husband, being a minor, follows
and takes the legal settlement of his mother in the town of
M  if he has no father or his father has no legal set
tlement in this state. XXII Op. Atty. Gen. 225. XXIII 113,
755. XXIV 583. XXV 430. Town of Grand Chute v. Mil
waukee County, 282 N. W. 127, 128.
The minor girl took his settlement after her marriage,

since a wife always follows and takes the legal settlement
of her husband if he has one in this state. 49.02 (1), Stats.
XVI Op. Atty. Gen. 732. XVII 298, XXIII 113.
Thus, at the time of the divorce, the girl in question had

a legal settlement in the town of M .
Since it is not stated just when this divorce was secured

and how long the parties have been divorced, it is impossible
to definitely determine just where this girl's legal settlement
is at the present time. However, for purposes of this discus
sion we assume that less than a year has elapsed since the
divorce has been granted. It will, therefore, be necessary to
determine just what her status is during the year immedi
ately after an absolute divorce from the bonds of matri
mony.

Sec. 247.37, Stats., provides that a judgment from the
bonds of matrimony shall not affect the status of the parties
until the expiration of one year from the date of granting
such judgment except that the parties shall be prohibited
from cohabiting together and appeal may be taken during
that period. When first considering this statute as amended,
by ch. 239, Laws 1911, our court said in Rogers v. Hollister,
156 Wis. 517, at page 523:

"The history ofi legislation on the subject and the statute
as left by ch. 239, Laws of 1911 (sec. 2374, Stats.), would
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seem to indicate that it was the intention of the legislature
that the entry of judgment should dissolve the marriage con
tract, subject to the conditions prescribed by the statute,
but this we do not decide."

On this same point. Judge Marshall in his concurring
opinion stated at page 527:

"* * * in my judgment, upon the entry of a divorce
judgment, as in this case, the parties cease to be man and
wife; their former status is not affected, for the time being,
as to marriageability; but otherwise their condition is en
tirely changed. Cohabitation between them during the pe
riod of waiting would be adultery and marriage of either
person to a third person would be bigamy."

From this it would seem that the parties cease to be man
and wife immediately after a judgment has been granted.
However, this case has in effect been overruled or distin
guished in later decisions of the court. For example, in
Hiller v. Johnson, 162 Wis. 19, it was held that a wife could
not testify against her husband during the period of one
year after the divorce was granted, since during that time
they were still husband and wife within the meaning of the
statutes. The court said at pages 23-24:

"It appears that a couple of weeks before the trial a di
vorce was granted by a court of this state between plaintiff
and his wife. The defendants called her to testify to the
circumstances of plaintiff's returning to Kenosha, his home,
upon the day of the accident. Plaintiff objected on the
ground that the witness was still his wife and therefore in
competent to testify for or against him. The objection was
sustained because under sec. 2874, Stats. 1913, in force at
the time the decree was entered, the decree of divorce did
not, for one year following its entry, affect the status of the
parties. The ruling was correct. Sec. 2374 provides: 'When
a judgment of divorce from the bonds of matrimony is
granted in this state by a court, such judgment, so far, as it
determines the status of the parties, shall not be effective,
except for the purpose of an appeal to review the same, un
til the expiration of one year from the date of the entry of
such judgment,' and it is made the duty of the court to so
inform the parties appearing in court. Mrs. Hiller at the
time of the trial for all purposes of giving testimony was
still the wife of the plaintiff notwithstanding the decree of
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divorce had been entered a few weeks previously. Cases de
cided under former statutes where the judgment became ab
solute from the date of its entry can have no bearing upon
the question here presented. Nor does the fact that this
court in Rogers v. Hollister, 156 Wis. 517, 146 N. W. 488,
held that the word 'husband' as used in a will did not mean
a husband from whom the testatrix had been divorced un
der this statute within a year, militate against the conclu
sion here reached. In that case the court sought to reach the
meaning given the word in a will where the testatrix made
a bequest to him if he was her husband at the time of her
decease. The question there was not to ascertain the techni
cal legal meaning of the word, but the meaning in which the
testatrix used it."

Again in White v. White, 167 Wis. 615, the court had oc
casion to construe sec. 247.37 (then sec. 2874, Stats. 1915).
The court held that the parties were still man and wife dur
ing the year following the granting of an absolute divorce
and based its decision on Hiller v. Johnson, 162 Wis. 19.

It can, therefore, be said at the present time that divorced
persons are still considered to be man and wife during the
year immediately following the granting of an absolute di
vorce from the bonds of matrimony. Applying this princi
ple to the facts submitted, the girl involved is still the wife
of this minor boy and consequently follows and has a legal
settlement in the town of M , rather than the city of
M  .

It does not seem necessary to determine what her status
would be at the expiration of this year. However, in refer
ence to this point, we refer you to an opinion in VII Op.
Atty. Gen. 302, at page 304, where this department held that
a minor who is an apprentice takes the legal settlement of
iier parents if the parents have a legal settlement in the
state immediately upon the termination of the period of her
apprenticeship. In the case of minors, we are dealing en
tirely with derivative settlements. Such being true, after
the expiration of one year, there would appear to be no good
reason why the wife would not take the settlement of her
parents or why the opinion in VII Op. Atty. Gen. 302 would
not be applicable.
FAR
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Education — School Administration — Teacher Tenure

Law — Teacher on part-time basis with vocational school at
time ch. 374, Laws 1937, became effective can have no claim
to tenure upon basis of prior continual services.

February 14,1939.

George P. Hambrecht, State Director,

Vocational and Advlt Education.

You state that A was engaged under contract as a teacher*
in a vocational school for a period of six years from 1930 to
1936. Subsequently A was married.
On March 30, 1936, the local vocational board took the

following action:

"It was moved and seconded that the rule of this voca
tional board respecting the employment of married women
teachers be as follows: Namely, that no married women
teachers be offered contracts for next year, but may be em
ployed month by month at less than full time upon recom
mendation of the director. Carried."

Pursuant to this action, A taught for nine-tenths of the
full time without a contract during the school year for 1937-
38 and received therefor only nine-tenths of the full time
salary.
You state further that A was unable to teach when school

opened in September, 1938, due to maternity. At that time
no formal leave of absence was granted to A and no under

standing, either verbal or written, was reached in regard
to her reemployment for the year 1939-40. It appears there
fore that A has not taught under contract since June of
1937 and that she has not served as a teacher in any ca
pacity since June of 1938.
You ask the following questions:
(1) Can her nine-tenths time be considered as part time?
(2) Can Teacher A demand a return to her former

position?
The teacher tenure law was enacted by ch. 374, Laws

1937, and took effect on August 1, 1937 as sec. 39.40 of the
statutes. That section provides in part:
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" (1) The terra 'teacher' as used in this section shall mean
and include any person who holds a teacher's certificate and
whose legal employment requires such certificate and who is
employed: * * *; (c) by any county superintendent
as a supervising teacher under section 39.14; provided,
however, with respect to employes of * * * local
boards of vocational and adult education included in this
section, the term 'teacher' shall mean and include only fvlU
time employes who meet, respectively, at least the minimum
requirement prescribed, respectively, by the * * *
state board of vocational and adult education.
"(2) All employment of teachers as defined in subsection

(1) of this section shall be on probation, and after contin
uous and successful probation for five years in the same
school system or school, either before or after the taking
effect of this section, such employment shall be permanent
during efficiency and good behavior and until discharge for
cause. A teacher who has acquired permanent employment
by reason of five or more years of continuous service as
herein provided, upon accepting emplojmient in another
school system or school to which this section applies, shall
be on probation therein for two years and after continuous
and successful probation for such two years in such school
system or school, such employment therein shall be perma
nent during efficiency and good behavior and until discharge
for cause.
"(3) No teacher who has become permanently employed,

as herein provided, shall be refused employment, dismissed,
removed, or discharged, except for cause, upon written
charges preferred by the managing body or other proper oflS
cer of the school system or school in which such teacher is
employed. * *

In view of the specific language used by the legislature in
regard to employees of boards of vocational and adult edu
cation, it is apparent that only full-time employees of such
boards can claim under the teacher tenure law. Any teach
ing employment requiring less than full time in this type of
school will not satisfy the requirements of sec. 39.40. A's
teaching for only nine-tenths of the 1937-38 term must

therefore be considered as part time employment.

In XXVI Op. Atty. Gen. 404, the following statement was
made in regard to the act creating teacher tenure:

"The effective date of the act clearly implies a legislative
intent to give local school boards a free hand respecting
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tenure up to August 1, 1937, and any school board was at
liberty on July 12 to discharge any teacher, subject, of
course, to outstanding valid contracts" (p. 405).

While it is true that A was not discharged, the nature of
her employment was so changed prior to August 1, 1937,
that she was at that time ineligible for tenure. In a recent
decision the Wisconsin court held that a teacher failed to

establish tenure since he was not within the provisions of
the act on the date when it became effective. State ex rel.

Peters v. Sleeman, 229 Wis. 252, 282 N. W. 19.
In order for the retroactive provisions of sec. 39.40 to

take effect in this instance, it is necessary that the teacher
complete a probationary period of "continuous" full-time
teaching for five years prior to August 1, 1937. We are of
the opinion, therefore, that the action of the local vocational
board in placing Teacher A on part time before August 1,
1937, effectively barred her from claiming under the teacher
tenure law at the present time.
You are therefore advised that the local board of voca

tional and adult education is not bound by sec. 39.40 to re
turn A to her former position as a teacher.
NSB

Courts — Justice of the Peace — Prisons — Prison Labor
— Sec. 56.08, Stats., is applicable to justice court. Unless
justice provides otherwise, said section operates as commit
ment to hard labor as matter of course.

February 14,1939.
William Leitsch,

District Attorney,

Portage, Wisconsin.

You ask whether a justice of the peace, in pronouncing
sentence, can require that the sentence, or part of it, be
served at hard labor as provided by sec< 56.08, Stats.
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Sec. 56.08, subsecs. (1) and (2), Stats., provides in part;

" (1) In any county having no workhouse any person, and
in all other counties any female person, convicted of any of
fense and sentenced to imprisonment in the county jail shall
he committed to hard labor; provided, that the court may
order the imprisonment, or a part thereof, to be in actual
and ordinary confinement, unless the jail to which the com
mitment is made shall have been declared inadequate or un
fit by the state board of control pursuant to section 46.17.
Every such prisoner, for such period of time as he may have
been sentenced to hard labor, shall be required to do and
perform any suitable labor provided for by the sheriff any
where within said county; * * *.
" (2) At the time such sentence is imposed or at any time

before its termination, the court sentencing such person
may, upon consideration of his health and training, ability
to perform labor of various kinds, and the ability of the
sheriff to find and furnish various kinds of employment, di
rect the kind of labor at which such person shall be em
ployed, and the nature of the care and treatment he shall
receive during such sentence."

It is apparent that the effect of the above provisions is to
commit to hard labor any person convicted of any offense
and sentenced to a county jail. It was so ruled in XXIV Op.
Atty. Gen. 380.

Oh. 360 of the statutes relates to proceedings in crim
inal cases in justice courts. Sec. 360.01, subsec. (5), Stats.,
provides that justices of the peace shall have power and jur
isdiction throughout their respective counties:

"To hold a court, subject to the provisions hereinafter
contained, to hear, try and determine all charges for of
fenses arising within their respective counties the punish
ment whereof does not exceed six months' imprisonment in
the county jail or a fine of one hundred dollars, or both such
fine and imprisonment, except as otherwise provided."

Sec. 360.21, Stats., provides:

"Whenever the accused shall be tried under the preceding
provisions of this chapter and found guilty, either by the
court or by the jury, or shall be convicted of the charge
made against him upon a plea of guilty, the court shall ren-
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der jud^ent thereon and inflict such punishment, either by
fine or imprisonment, or both, as the nature of the case may
require; but such punishment shall in no case exceed the
limit fixed by law for the offense charged."

Since it is within the jurisdiction of a justice of the peace
to impose a sentence to be served in the county jail, it is ob
vious that such a court has the power to order that such
sentence, or a part of it, shall be served at hard labor. In
deed the provisions of sec. 56.08, subsec. (5), make commit
ment to hard labor mandatory unless the court, in its discre
tion, orders otherwise.

Hence, a prisoner in a county jail may be hired out by a
sheriff even without an order to that effect issued by the
justice of the peace who imposed the sentence. XI Op. Atty.
Gen. 47; XXII 668. See also XII Op. Atty. Gen. 308 and
XV 286.

You are therefore advised that unless a justice of the
peace provides otherwise in sentencing a convicted person to
a county jail, such sentence operates as a commitment to
hard labor as a matter of course under sec. 56.08, Stats.
NSB
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Taxation — Tax Sales — Where county sells land to
which it has tax deed for less than total of outstanding tax

certificates, all of which are owned by county, under sec.

75.36, Stats., purchase price should be allocated to tax cer

tificates upon ratio which purchase price bears to total
amount of outstanding tax certificates and these amounts so

allocated will belong to county or city, depending upon sta

tus of county levy for the particular year. If county has col
lected its entire levy for particular year amount allocated
belongs to town, city or village and vice versa.
Where there are outstanding certificates subsequent to

certificate upon which tax deed is issued owned other than
by county, proceeds should be first allocated to payment of
such certificates in full and balance then prorated to other
years upon ratio that such balance bears to total of out
standing taxes for such years.

February 14,1939.
Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

In your letter you advise as follows:

"Some time ago Langlade county took a tax deed on the
tax certificate for the year 1931 on certain lots located in the
city of Antigo. Subsequently, the county sold this property
for the sum of $6,500.00. At the time of this sale, tax sale
certificates for the years 1928, 1939, and 1932 to 1938, both
inclusive, were outstanding. The certificates, including the
one on which the tax deed was taken, together with interest
to the date when the county sold the property, exceeded the
sale price by several thousands of dollars, in fact the face of
the certificates without interest amounted to about $3,000
more than the sale price.
"The city of Antigo had excess delinquent rolls for the

years 1932 to 1938, both inclusive. The county has collected
its full share of the 1932-1933 and 1934 rolls. Thus collec
tions now being made on those three rolls are being turned
over by the county treasurer to the city of Antigo. The
county has not as yet collected its share of the rolls for the
years 1935 to 1937, both inclusive."
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You inquire:

"How should the $6,500.00 be applied in this instance?
Should it be applied pro rata to the certificates including the
one on which the deed is based with interest figured to the
date the land was sold, or should the purchase price be ap
plied in some other manner, possibly to the certificates with
interest in order of their age? If applied in the latter man
ner, what is to be done with the certificates on which there
is nothing to apply?"

You do not state whether the county owns all outstand
ing tax certificates, and we shall accordingly analyze the sit
uation, first, upon the assumption that the county owns all
outstanding tax certificates, and second, we will consider
modifications of the rule established where there are out

standing certificates owned by some one other than the
county.

Prior to the passage of ch. 405, Laws 1929 (now amended
sec. 75.36, Stats.) there would have been no problem, as un
der the holding of the court in Spooner v. Washbum
County, 124 Wis. 24, 36,102 N. W. 325, the county, immedi
ately upon taking the tax deed, would be accountable to the
city for the full amount of the outstanding certificates to the
same extent as if the certificates had been fully redeemed.

But by ch. 405, Laws 1929, sec. 75.36, Stats., was amended
so that it now reads as follows:

"When any lands upon which the county holds a tax cer
tificate shall not be redeemed as provided by law the county
clerk shall execute to the county, in his name of office, a
deed therefor, witnessed, sealed and acknowledged and in
like form as deeds to individuals; and such deeds shall have
the same force and effect as deeds executed by such clerk to
individuals for lands sold for the nonpayment of taxes; but
no such deed shall be issued until the county board shall, by
resolution, order the same. The county taking such deed
shall not be required to pay any delinquent or outstanding
taxes on such land, the redemption value of any outstanding
tax certificates, or interest or charges until the land is sold
by the county, or in the case of lands registered as forest
crop lands, until the forest crop is taken off. If the sum re
alized on such sale or from the severance of such forest crop
is insufficient to pay all of the said taxes, delinquent taxes.
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certificates, or interest or charges, the amount realized shall
he applied thereto and there shall be no further liability upon
the county for the same."

You will note the italicized portion of the statute and that
no legislative method of apportionment is provided. Under
the circumstances, some equitable method of apportionment
has to be devised and this appears to be especially true in
view of the holding of the court in Town of Bell v. Bay field,
Co., 206 Wis. 297, to the effect that a county is not entitled
to credit, upon the claim of a town for delinquent taxes col
lected by the county treasurer during a given period, for
uncollected taxes returned by the town in the delinquent list
of a subsequent period. While the court refers to periods
rather than years, the logic of the case would seem to be
equally applicable to years. Such being true, it would seem
to be improper for the county to apply the proceeds of sale
to the taxes owing it for the years 1935 to 1937, inclusive,
before charging itself with any amount to which it is ac
countable to the city.
The municipal accounting division of the tax commission

has worked out what appears to be a most equitable method
of apportionment and accounting. The method used is that
of apportioning the entire purchase price to the various
years for which the taxes are delinquent upon the ratio that
the purchase price bears to the entire amount of delinquent
taxes. When that fraction of apportionment is arrived at
you will then be able to tell the amount which should be ap
plied to each particular year for which the taxes are delin
quent. Then, under the circumstances of any given case, the
entire amount allocated for that particular year becomes
either taxes belonging to the town, city or village or taxes
belonging to the county, depending upon whether the county
has satisfied the county tax for the particular year. If the
county taxes for a particular year have been satisfied and
paid in full the entire amount allocated for that particular
year is accounted for as taxes collected which are payable to
the town, city or village. The opposite is equally true where
the county in a particular year has not yet collected the full
county levy for that particular year. Thus the amount al
located for that particular year is accounted for as taxes to
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which the county is entitled up to the point where the county
levy for that particular year has been paid in full. The fol
lowing example will illustrate:
Assume that the county takes a tax deed in 1938 upon

property with respect to which there are a total of out
standing delinquent taxes for the years 1934, 1935, 1936
and 1937 of $500.00, and sells the property the same year
for $300.00. The ratio of sale price to delinquent taxes is
that of 3/5th or 60%. Assume that the delinquent taxes for
each year are as listed in the first two columns of the fol
lowing schedule; the sale price would then be apportioned
on the basis of 60% of the tax owing for each year as per
the last column:

Amount of delinquent Sale price appor-
Year tax certificates tioned to each year
1934 $ 50.00 $ 30.00
1935 100.00 60.00
1936 150.00 90.00
1937 200.00 120.00

$500.00 $300.00

Assuming that the county levy for the years 1934 and 1935
has been fully collected and that for the years 1936 and 1937
there are county taxes yet uncollected in excess of the sum
of $150.00 and $200.00, respectively. Under such circum
stances the $30.00 and $60.00 for the years 1934 and 1935,
respectively, would belong to the town, city or village and
the $90.00 and $120.00 for the years 1936 and 1937 would
belong respectively to the county.
No reason is perceived why the delinquent taxes repre

sented by the tax certificate with respect to which deed is
issued should be treated differently than any other year. The
entire foregoing method of apportionment and accounting is
consistent with the legislative scheme of tax collection in
this state. The towns, cities and villages collect and retain
taxes upon the basis of entire town, city and village levy
while the tax roll is in the hands of the treasurer for collec
tion and without regard to property source from which the
taxes come. The same applies to county collections when the
delinquent tax roll has been returned to the county. No rea-
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son is perceived why the same principles should not be ap
plied when accounting for the proceeds of sale of tax deed
lands.

The foregoing method of allocation and accounting is con
fined to those situations where the county is the owner of all
outstanding tax certificates issued subsequently to the cer
tificate with respect to which the county acquired title by
tax deed and is predicated upon the proposition that the cer
tificates so held and all subsequent delinquent taxes are
merged in the county's title. In re Dancy Drainage Dist.,
199 Wis. 85, 89 et seq., Spooner v. Washhurn County, 124
Wis. 24. It may be urged that, since the rule of these cases
is somewhat grounded upon the proposition that the tax
deed constitutes payment which necessitated an immediate
accounting by the county upon the basis of such payment,
and that since that rule has now been changed by sec. 75.36,
Stats. ( Town of Bell v. Bay field County, 206 Wis. 297), the
reason for the prior ruling no longer exists and that the
taking of the tax deed does not constitute payment and does
not result in a merger of the tax liens in the county's title.
Whatever the merit to the argument that the taking of a
tax deed no longer constitutes payment, we do not think
there is anything in sec. 75.86, Stats., that necessitates
holding that the tax liens are no longer merged with the
title. It seems to us that sec. 75.36, Stats., as amended, does
not change the logic of the court in In re Dancy Dramage
Dist., 199 Wis. 85, 91, where the court discusses the status
of the 1927 delinquent taxes with respect to which there
were no tax certificates. If the 1927 taxes in that case

merged with the title, the delinquent tax certificates held by
the county and all delinquent taxes, whether or not tax cer
tificates have issued, are equally merged with the title under
sec. 75.36, Stats., as amended, and whether or not the tak
ing of the tax deed since the amendment of said section op
erates as payment, that is, whatever the effect of sec. 75.36,
as amended, with respect to the concept of payment, it does
not seem that that section has any effect upon the concept of
merger.

But so far as we can find, it has never been held that the
taking of a tax deed operates as a merger where the tax
certificate is held and owned by some one other than the
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county. Ever since the holding in Spooner v, Washbum
County, supra, it has been deemed that the county, by virtue
of its tax deed, acquired a fee simple title, free from the
lien of all general taxes, and that a like title was conveyed
to a purchaser from the county. Purchasers from the
county are still undoubtedly under the belief that they ac
quire such a title. In so far as possible, counties should so
allocate the purchase price of tax deed lands as to effect such
a result when there are outstanding tax certificates owned
by some one other than the county. Tax certificates issued
prior to the one with respect to which the county acquired
the tax deed title need give us no concern as they are obvi
ously cut off by the county's tax deed. Doolittle v. J. L.
Gates Land Co., 131 Wis. 24; Patterson v. Cappon, 129 Wis.
439; Sayles v. Davis, 22 Wis. 225; Jarvis v. Peck et al., 19
Wis. 74. But the foregoing is not true with respect to cer
tificates issued subsequent to that by virtue of which the
county acquired tax deed and which are outstanding and
owned by some one other than the county. As to such delin
quent taxes and certificates, the proceeds of the sale should
be first allocated to payment in full of such certificates or
taxes. The county will thus first charge itself with payment
of the taxes for the years represented by such certificates,
and if such charge results in an excess of charges over cred
its for the particular year or years, such amounts, to the ex
tent of the excess for each year, will be money owing to the
town, city or village. The balance of the proceeds of sale
will then be prorated upon, the ratio that such balance bears
to the total of outstanding delinquent taxes which, of
course, will exclude those taxes paid by the first apportion
ment. The fore part of this opinion will then govern the ac
counting from such point on.
NSB
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Corporations — Securities Law — Trade Regvlation —
Partnership — Under sec. 123.06, subsec. (1), Stats., every
partner is agent of partnership for purposes of its business
and partner in securities firm licensed to sell securities
comes within definition of agent provided by sec. 189.02,
subsec. (1), so as to require agent's license if he is engaged
in sale of securities on behalf of partnership.

February 14,1939.

Public Service Commission.

Attention G. M. Buenzli, Acting Director,

Securities Division.

You have inquired whether individual members of a part
nership which is licensed as a dealer in securities under ch.
189, Stats., are required to have agents' licenses, where they
are engaged in the sale of securities on behalf of the part
nership.
For purposes of the securities law, and so far as may be

material here, an agent is defined by sec. 189.02, subsec. (1),
Stats., as follows:

" 'Agent' includes every natural person who in this state
for compensation represents or acts for another with au
thority in the sale of any security * *

Sec. 189.02 (2), provides, in part:

" 'Dealer' includes every person and company, not an
agent, who in this state, for compensation, sells or accepts
orders for purchase of any security * *

Under the uniform partnership act a partnership is de
fined in sec. 123.03, subsec. (1), as follows:

"A partnership is an association of two or more persons
to carry on as co-owners a business for profit."

Under sec. 123.06 (1), every partner is an agent of the
partnership for the purposes of its business.
Our problem, therefore, is to analyze and apply the fore

going definitions, while keeping in mind the fact that the
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entire purpose of the securities law is to protect the inves
tors of this state and to restrain the flotation and sale of im

provident securities, a purpose which makes it apparent
that the law should receive liberal construction so as to

carry out the manifest legislative intent. Klatt v. Columbia
Casualty Co., 213 Wis. 12, 21.

Since, under the uniform partnership act every partner is
an agent of the partnership for the purposes of its business,
the question is already answered by statute, unless there is
something in the securities law definition of "agent" which
would preclude the application of the agency principle
stated in the uniform partnership act.
In our opinion, sec. 189.02 (1), defining the term "agent"

as used in the securities law, in no way limits the applica
tion of sec. 123.06 (1) or 123.03 (1), mentioned above. Tak
ing the statutory definition of "agent", in sec. 189.02 (1),
step by step, we find that it contains three elements: First,
an agent must be a natural person; second, he must receive
compensation; third, he must represent or act for another
with authority in the sale of securities.

Obviously, the individual partner in question is a natural
person, so that the first element in the definition presents no
difficulty; neither is it debatable that he receives compensa
tion. The statute does not restrict the form of the compen
sation. The fact that it is received in the form of profits is
immaterial. The word "compensation" when given its com
mon and approved meaning, as is ordinarily required in the
construction of statutes by sec. 370.01 (1), has a very broad
application. It has been defined as "That which constitutes,
or is regarded as, an equivalent or recompense." Webster's
New International Dictionary. Also as "payment; amends;
especially, an equivalent in value or the like." Funk & Wag-
nails New Standard Dictionary of the English Language.
According to the latter dictionary, the word "profits" is de
fined, among other things, as "comprehending the acquisi
tion of anything valuable * * *; advantage of any
kind; benefit; return." Thus there is no conflict between
the word "compensation" as used in sec. 189.02 (1), and
"profit" as used in sec. 123.03 (1).
A somewhat more difficult task arises with respect to the

third element in the definition of "agent" as used in sec.
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189.02 (1). Is a member of a partnership representing or
acting for "another" when he sells securities as an agent
for the partnership ?

"A partnership is not ordinarily regarded as strictly a
legal entity distinct from the individuals composing it, and
having an independent existence; nor as a person, either
natural or artificial; nor as a being or legal being." 47 C. J.
747.

The foregoing statement is subject to considerable qualifi
cation, and there are many exceptions, as will be noted upon
reading further in the text above quoted. However, in Wis
consin, it has been held in accordance with the above rule
that a partnership has no entity distinct and apart from
the persons who compose it. Village of Westhy v. Beckedal,
172 Wis. 114.

Nevertheless, this does not necessarily mean that a mem
ber of a partnership acting on its behalf is not representing
or acting for "another." If the partnership is not a legal
entity, certainly the other partners are separate beings
whom the partner in question is representing or acting for,
at least, in part. He is representing not only himself but
the other members of the partnership as well. Thus it seems
clear that another partner is "another" within the meaning
of sec. 189.02 (1) and, consequently, all three elements of
the definition are satisfied so as to constitute an individual

partner of a firm an "agent" under the securities law.
This conclusion is further fortified by the manifest pur

pose of the law which has already been stated. Surely the
public is entitled to the same degree of protection in the case
of an agent for a partnership as it is in the case of an agent
for a corporation. The one can do quite as much harm in the
flotation and sale of improvident securities as the other,
and if the plain wording of the statute requires no difference
in the treatment of the one as compared to the other, no dis
tinction should be supplied by intendment.
WHR
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Constitutional Law — Public Oncers — Seal — Neither
constitution nor statutes expressly or impliedly prohibit
miniature of state's seal from being used as ring emblem to
be furnished children at state school for blind at time of

graduation.

February 14,1939.
Fred R. Zimmerman,

Secretary of State.

You ask whether a miniature of the Wisconsin seal may
be used as a ring emblem to be given to graduates of the
Wisconsin school for the blind.

Neither the Wisconsin constitution nor the statutes place
any express limitation upon the use of the seal either by offi
cials or private individuals.

Art. XIII, sec. 4 of the constitution provides that the leg
islature shall adopt a seal for the state of Wisconsin, which
shall be used to authenticate all the official acts of the gov

ernor. Sec. 14.26, Stats., sets forth the design thereof and
also provides for a "lesser" seal to be used by the secretary
of state.

The declarations in both the constitution and the statutes

concerning the purposes for which such seals shall be used
must be held to impliedly prohibit the indiscriminate use of
such seals or insignia identical thereto in such a manner as
to defeat their value as a means of authentification of official
acts. Thus, the use of the seal of the state of Wisconsin by a
private corporation as a corporate seal or trade-mark would
not and should not be permitted. Clearly any use of such
seal for the purpose of confusing or deceiving the public is
unlawful.

However, it must be recognized that the Wisconsin seal
has been and is frequently used for decorative and other
harmless purposes. In the absence of any express prohibi
tion in the constitution or statutes, it is the opinion of this
department that such uses may be permitted. The use of
such insigne by a state institution in the manner indicated
in your request does not seem to be prohibited by either ex
press or implied limitations contained in the constitution or
statutes.

NSB
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Automobiles — Law of Road — Truck trailer not regis
tered in this state during preceding licensing year is vehicle
"not previously registered in this state" within meaning of
sec. 85.01, subsec. (4), par. (h), Stats., and when license is
applied for in January is eligible for registration upon pay
ment of part year fee as provided in said section.

. February 14,1939.

Fred R. Zimmermann,

Secretary of State.

In your letter you advise:

B has a two-wheel truck trailer with a gross weight of
16,000 to 18,000 pounds, which he had licensed with the
secretary of state from July 1, 1936 to June 30, 1937. Said
trailer was not operated after June 30, 1937, and on Janu
ary 1, 1939, B applied for license.

You inquire:

"Must B pay the full year fee, or shall the fee be com
puted on the basis of one-twelfth of the yearly registration
fee, multiplied by the number of months of the year which
have not fully expired on the date of application?"

The licensing year for truck trailers is from June 30 to
June 30. Sec. 85.01, subsec. (5), Stats.

Section 85.01 (4) (h) provides in part as follows:

"The registration fees named in this section shall be paid
in full on all automobiles, motor trucks, motor delivery
wagons, passenger automobile busses, motor cycles, or other
similar motor vehicles or trailers or semitrailers used in
connection herewith, registered in the state in the previous
year excepting vehicles transferred as hereinafter provided.
For new vehicles and vehicles not previously registered in
this state, the fees shall be computed on the basis of one-
twelfth of the registration fee prescribed for such vehicles
multiplied by the number of months of the year which
have not fully expired on the date of application. When a
nonregistered vehicle which has not been used in the current
license year (as shown by the affidavit of the owner) shall
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be transferred, the registration fee to be paid by the trans
feree shall be computed in the same manner as provided
above for new vehicles. * *

The question must be answered by reference to what is
meant by "for new vehicles and vehicles not previously reg
istered in this state * * "Not previously regis
tered" must be read in reference to the first sentence of the

subsection which is in reference to "registered in the state
in the previous year * * Had the legislature in
tended that any vehicle registered at any time in this state
is thereafter ineligible for registration upon a part fee
basis, it would have been a simple matter for the legislature
to so provide. But by the first sentence of the subsection the
plain legislative intent seems to be to limit full year regis
tration fees to that of vehicles which were "registered in the
state in the previous year." When the first sentence of this
subsection is read in connection with the second sentence, it
seems apparent that the words "not previously registered in
this state" in the second sentence must mean not previously
registered in this state the preceding year. This seems to
be the only construction which harmonizes with the legisla
tive intent as expressed in the two sentences.
As the particular truck trailer in question was not regis

tered in this state during the preceding licensing year, you
are advised that it is eligible for license upon a part year
basis.

We are aware that in XXV Op. Atty. Gen. 131, we ruled
that a "nonregistered vehicle" as applied to a transferred
vehicle meant not registered in the current licensing year.
That construction was necessary if the exception in the first
sentence of sec. 85.01 (4) (h) was to be given any meaning.
The construction herein adopted is arrived at likewise by
giving meaning to the language of the first sentence of said
section.

NSB
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Constitutional Law — Painters' License — Criminal Law

— Reported Question — Public Officers — District Attor-
ney — It is duty of district attorney to enforce criminal
statute even though he believes such statute to be unconsti
tutional. However, he is under no duty to refrain from sub
mitting constitutional question to court and may properly
re<;ommend in case of conviction that constitutional question
be certified to supreme court, under sec. 358.08, Stats.

February 15,1939.

J. Henry Bennett,

District Attorney,

Viroqua, Wisconsin.

You state that you have been requested to prosecute an
elderly man who has been doing odd painting jobs for thirty
or forty years, because he has no license under sec. 101.40
of the statutes. This request comes from two painting in
spectors employed by the industrial commission under sec.
101.40, subsec. (13), to enforce the painters' license law.

It is your opinion that this law is an unconstitutional ex
ercise of the police power, in that it restricts the right to
engage in a common business occupation that does not in
volve the public health, safety or morals, and you inquire
whether it is the duty of the district attorney to prosecute,
where it is his opinion that the statute in question is
unconstitutional.

It is apparent from your request that you have given the
constitutional question very careful thought and study. It is
seldom that we are favored with such excellent research,
and we feel sure that this office could render much more ef

fective service if district attorneys generally would follow
your example.

Strange as it may seem, it does not appear that our office
has been asked for an opinion on this question, nor do we
find that the problem has ever reached our supreme court or
the appellate courts of other jurisdictions.
However, the underlying principles involved are not diffi

cult to apply.
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The final responsibility of passing upon the unconstitu-
tionality of the statute, rests with the courts. As is said in
11 Am. Jur. 713:

"* * * It has been thoroughly stated that the right to
declare an act unconstitutional is purely a judicial power
and cannot be exercised by the officers of the executive de
partment under the guise of the observance of their oath of
office to support the Constitution. The oath of office 'to
obey the Constitution,' means to obey the Constitution, not
as the officer decides, but as judicially determined, for since
every law found on the statute books is presumptively con
stitutional until declared otherwise by the court, an officer
of the executive department of the government has no right
or power to declare an act of the legislature to be unconsti
tutional or to raise the question of its constitutionality with
out showing that he will be injured in person, property, or
rights by its enforcement."

We also call attention to the language of the court in the
case of Preveslin v. Derby & A. Developing Co., 112 Conn.
129,151 Atl. 518, 70 A. L. R. 1426,1438, where it was said:

"The rule of law promulgated in State v. Carroll, 38
Conn. 449, 472, 9 Am. Rep. 409, is still the law of this state
and of this land. 'Every law of the legislature,' we assert,
'however repugnant to the constitution, has not only the
appearance and semblance of authority, but the force of
law. It cannot be questioned at the bar of private judgment,
and if thought unconstitutional resisted, but must be re
ceived and obeyed, as to all intents and purposes law, until
questioned in and set aside by the courts. This principle is
essential to the very existence of order in society. It has
never been questioned by any jurist to my knowledge.' "

So far as we are able to find, no liability for damages is
incurred by a district attorney in prosecuting under a stat
ute, which, on appeal, is determined to be unconstitutional.
The district attorney is a quasi-judicial officer. State v. Pe
terson, 195 Wis. 351, 218 N. W. 367; Synder's Case, 301 Pa.
276, 152 Atl. 33, 76 A. L. R. 666. In the official exercise of
such quasi-judicial powers the district attorney enjoys im
munity from civil liability even where there is error of
judgment. Price v. Cook, 120 Okla. 105, 250 Pac. 519. See
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also White v. Brinkman, et al. (Cal. 1937), 73 Pac. (2), 
254. 

In the absence of personal liability on the part of the dis
trict attorney for enforcing an invalid statute, we see no 
reason why he should refuse to enforce a law simply because 
he has weighed it at the bar of his own private judgment 
and found it wanting in one or more constitutional aspects. 
Otherwise, more or less chaos would result in the enforce
ment of our laws, depending upon the respective constitu
tional views entertained by the seventy-one district attor-. 
neys of the state. 

You also suggest in your letter that a local jury would 
promptly find the individual in question not guilty. We do 
not consider this factor to be controlling. A district attor
ney is not excused from enforcing a law because local senti
ment largely predominates in favor of the nonenforcement 
of the law that has been violated. In re Voss, 11 N. D. 540, 
90 N. W. 15. 

However, we do not mean to imply that it is your duty 
to see a man punished for violation of an invalid statute 
while keeping secret from the court the fact that the statute 
is probably unconstitutional. It is as much the duty of a dis
trict attorney to see that a person on trial is not deprived 
of any of his constitutional or statutory rights as it is to 
prosecute him for the crime with which he is charged. State 

v. Osb.orne, 54 Ore. 289, 103 Pac. 62, 20 Ann. Cas. 627. It
has been held that since the oath of office of the prosecuting
attorney requires him to support the state constitution, if a
legislative act violates that constitution, he is under no duty
to refrain from challenging it and submitting to the court
the question of its validity. People v. Fullenwider, 329 Ill.
65, 160 N. E. 175.

A prosecuting attorney represents the public, and, as a 
quasi-judicial officer, he is charged with assisting the courts 
in the administration of justice. He is not to be judged by 
the number of cases in which he secures convictions, but 
rather .the real question is whether justice has prevailed. 
He is not a baseball player who is to be evaluated according 
to his. batting average for the season. The courts are quick 
to appreciate and commend the prosecutor who sees that no 
innocent man suffers, as well as that no guilty man escapes. 
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You need not hesitate to call to the attention of the court
any factors which will tend to safeguard any fundamental
rights of the accused, even though a conviction might be
more readily assured by remaining silent. By way of illus
tration, we call your attention to the language of our su^
preme court in the case of In re Ernst, 179 Wis. 646, 648,
where it was said:

"* * * and we cannot refrain from commending espe
cially the representative of the state in such co-operation
and in assuming an attitude of fairness in his search for the
truth, which had for its object and purpose the granting of
certain fundamental rights to the plaintiff in error. Such a
conception of the duties of the highest law officer of the state
in a criminal case is in accordance with the modern and ap
proved standard laid down by the decisions and the
authorities."

We also wish to point out that a convenient way of rais
ing a constitutional question in a criminal case is afforded
by sec. 358.08, Stats., which reads:

"If upon the trial of any person who shall be convicted in
said circuit court any question of law shall arise which, in
the opinion of the judge, shall be so important or so doubt
ful as to require the decision of the supreme court he shall,
if the defendant desire it or consent thereto, report the case
so far as may be necessary" to present the question of law
arising therein, and thereupon all proceedings in that court
shall b^e stayed."

It would seem that the question of the validity of the
painters' license law, sec. 101.40, Stats., is of sufficient im
portance to justify the use of sec. 358.08, although, of
course, the procedure there provided is discretionary with
the circuit judge. You may perhaps feel that it is unfair to
place upon the individual accused the burden of carrying his
case to the supreme court, but in the very nature of things,
it is incumbent upon those affected by an allegedly invalid
law to assume the responsibility of challenging the law they
violate.

In view of the conclusion here reached, it becomes unnec
essary for us to render you an opinion upon the constitution-
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ality of sec. 101.40, as requested, and, indeed, it might prove
embarrassing for us to do so, since we may be faced with
the duty of assisting you in the supreme court in the event
our suggested use of sec. 358.08, Stats., is followed.
WHR

Public Health — Pharmacy — Aspirin — Compounds
bearing names similar to aspirin and containing similar in
gredients may be sold only under sec. 151.04, subsec. (2),
Stats.

February 15,1939.
Board of Pharmacy.

Attention Sylvester H. Dretzka, Secretary.

We are asked whether the sale of compounds bearing a
name similar to aspirin by others than registered pharma
cists is contrary to law.
Some of these aspirin compounds which are being sold

by other than registered pharmacists are "asperline" which,
like aspirin, contains acetyl-salecylic acid, and it also con
tains a very small quantity of phenacetin; another is known
as "asper-mint" which contains acetyl-salecylic acid, phena
cetin, caffeine and mint. These compounds, being similar in
name to aspirin, are often confused with aspirin, and pur
chased as aspirin. Also the directions for use indicate that
they are intended for about the same ailments as are men
tioned in the directions for using aspirin.

Sec. 151.04, subsec. (2), Stats., provides, with certain ex
ceptions not material here, that no person shall retail, com
pound or dispense drugs, medicines or poisons, unless he is
a registered pharmacist.

Sec. 151.04 (3), exempts from the operation of sec. 151.04
(2), the sale of proprietary medicines in sealed packages,
labeled to comply with the federal pure food and drug law,
with directions for using, and the name and location of the
manufacturer.
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In the case of State v Zotalis, 172 Minn. 132, 214 N. W.
766, it was held that aspirin was not a proprietary medi
cine, and the subject was also given thorough consideration
by the attorney general of this state in XVI Op. Atty. Gen.
140 and 318, wherein it was definitely ruled that aspirin can
be sold only as a drug. See, however, XVII Op. Atty. Gen.
497, to the effect that these former opinions would not ap
ply if aspirin were a proprietary medicine.
If aspirin is not a proprietary medicine, and may not be

sold as such, it would seem that aspirin compounds sold un
der similar names and for the same or similar purposes,
may not be sold except as drugs. Otherwise, the purpose of
the pharmacy law would be nullified by subterfuge. The
purpose of such laws is well explained in the following lan
guage from State v. F. W. Woolworth Co., 184 Minn. 51,
237 N. W. 817,819;

««* * * examination of the quality of medi

cines sold is not the sole purpose of having a pharmacist in
charge. Many poisonous drugs and medicines may be sold
in original packages. The pharmacist knows what drugs are
poisonous. He is required to keep a record of sales of nu
merous poisonous preparations. If attentive to his duties, he
will in some degree guard against mistakes and misuse. He
must in the first instance determine whether an article
called for is a poison requiring registry of the sale. He
should know whether an article sold is a standard prepara
tion made according to the United States Pharmacopoeia
formula, or an adulterated and harmful preparation."

In speaking of aspirin, this department in XVI Op. Atty.
Gen. 318-319, said:

««* ♦ * Medical books say it acts upon the vital or
gans and if too much is taken it may be dangerous or even
fatal to the person and the amount that can safely be used
or taken in any case depends upon the condition of the per
son and the strength of the medicine. As stated in that opin
ion [XVI Op. Atty. Gen. 140], the patent having expired, it
can be manufactured or compounded by any one, so it might
be made and sold of varying strength and if permitted to be
sold at grocery stores, confectionery stores or other like
places, the purchasing public would not be likely to regard
it as a drug but rather something to be eaten like groceries
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or candies or confectioneries or left about the house so that
children might use it. Our thought was that the legislature
intended by the provisions of our statutes to make it a drug
which could only be sold as such at a drug store and by per
sons accustomed to selling drugs."

It would seem that like reasoning should apply to aspirin
compounds, since the law looks to the substance rather than
form, and is not to be defeated by mere gloss of words.
You are therefore advised that aspirin compounds may

be sold only in accordance with sec. 151.04 (2), Stats.
WHR

Military Service — Veterans* Compensation — Under
sec. 618, Title 38 USCA, proceeds of veterans' adjusted com
pensation certificate, while in form of money, are exempt
from all judicial process aimed at subjecting said proceeds
to claims of creditors and court can neither order guardian
to cash certificate before maturity and apply proceeds in
satisfaction of creditor's claim nor subject proceeds to pay
ment of such claim after maturity of certificate.

February 15,1939.
Elmer E. Hohman,

District Attorney,

Wausau, Wisconsin.

You request an opinion on the following set of facts:
A mentally incompetent veteran was committed to the

state hospital at Winnebago. During his confinement, and
because of it, the United States government reduced his vet
eran's compensation payments from thirty dollars to six dol
lars per month, apparently upon the assumption that his
hospitalization was to be without charge to the veteran.
After his release from the hospital the state board of con
trol filed a bill against his guardianship estate, which bill
the court ordered paid. Since the cash assets in the estate
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are insufficient to pay the claim, the order provides that the
guardian shall cash the veteran's adjusted compensation
certificate and apply the proceeds toward payment of the
bill.

You ask:

(1) Whether the court can compel the guardian to cash
the certificate for such purpose;
(2) Whether the court can order the guardian to so ap

ply the proceeds of the certificate if the guardian cashes it
in order to support the veteran, and,
(3) Whether upon the maturity of the certificate in 1945

the proceeds can be seized to comply with the court's order.

You have not quoted any provisions in the adjusted com
pensation certificate (if there are any) which are material
in a determination of the problems presented, nor have you
cited us to any federal statutes or decisions or decisions
from this state or elsewhere that have created confusion

upon the subject. The field for our research is therefore re
stricted to the entire field of the subject matter of the ques
tions submitted.

The claim itself is seemingly valid; the fact that the
United States government reduced the veteran's compensa
tion in the mistaken belief that his hospitalization was free
is immaterial. It does not appear that the board of control
or the hospital authorities made any representations to that
effect nor that it is the duty of the board to present its bills
or claims monthly. However, the fact that the claim is valid
does not mean that the county court can order the veteran's
guardian to apply the compensation certificate thereto.

It is well settled that pensions and allowances of this na
ture are in the eyes of the law free gifts from the govern
ment. They may be awarded to such individuals, to be as
certained in such way and granted upon such terms and con
ditions as congress may prescribe. Smith v. United States,
83 Fed. (2d) 631; Corkum v. Clark (Mass.), 161 N. E. 912.
There can be no doubt that congress may declare such al
lowances exempt from the claims of creditors in order to
secure to the veteran alone the benefit thereof. Mahar v.

Mclntyre, 16 Fed. Supp. 961; Derzis v. Vafes, 227 Ala. 471,
150 So. 461. In the case of adjusted compensation certifi-
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cates congress has done so. Sec. 618 of Title 38 USCA
provides:

"No sum payable under this chapter to a veteran or his
dependents, or to his estate, or to any beneficiary named un
der Part V of this chapter, no adjusted service certificate,
and no proceeds of any loan made on such certificate shall be
subject to attachment, levy, or seizure under any legal or
equitable process, or to national or State taxation, and no
deductions on account of any indebtedness of the veteran to
the United States shall be made from the adjusted service
credit or from any amounts due under this chapter."

This exemption is certainly just as effective when the cer
tificate is in the hands of the guardian as when the veteran
himself controls it.

In the face of the federal statute exempting such certifi
cates, can the county court order such certificate cashed and
the proceeds used to pay the claims of a creditor? Sec. 618,
supra, declares that no certificate "shall be subject to at
tachment, levy, or seizure under any legal or equitable proc
ess." In Mahar v. Mclntyre, supra, it was held that those
words must be liberally construed in favor of the veteran to
include a court order issued in a supplementary proceeding
demanding that the veteran apply the proceeds of his ad
justed compensation certificate upon his judgment debt. The
court declared such order ineffective, sa5dng, p. 963:

f* * * Manifestly, the words 'attachment, levy or

seizure' appearing in three foregoing sections are not to be
construed so narrowly as to embrace only process in the
hands of an officer for service. * * *."

In De Baum v. Hulett Undertaking Co., 169 Miss. 488, 494,
153 So. 513, the court construed the same words as follows:

"* * * 'Any legal or equitable process' should be
given a broad construction. The language 'attachment, levy,
or seizure' is not confined to the mere process of a court in
the hands of an officer or decree of a court of law or equity
subjecting the adjusted certificate, or the proceeds of a loan
thereon, to the pajrment of the debts of the veteran."

To hold valid and effective an order such as the one in

question is to permit the court administering the guardian-
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ship estate to whollyr deprive the veteran of the benefits of
the exemption clause, and to permit creditors to seize the
adjusted compensation in contravention of the statute. It is
our opinion that the court cannot compel the guardian to
cash the certificates to pay claims against the veteran's
estate.

A number of recent decisions have announced that the

proceeds of such adjusted certificates are likewise exempt
from creditors' claims as long as such proceeds retain the
qualify or identity of money. In Mahar v. Mclntyre, supra,
the court reached this conclusion by a construction of sec.
618, Title 38 USCA. Two later decisions to the same effect
were based on sec. 454a, Title 38 USCA, which expressly
exempts all benefits paid to veterans from creditors' claims
either before or after receipt by the beneficiary. In re
Houchins, 17 Fed. Supp. 556; Culp v. Webster, 70 Pac. (2d)
273. These cases indicate the answers to your second and
third questions. The proceeds of the certificates being ex
empt from creditors' claims, it follows that the county court
can not order them applied to the payment of the claim in
question, either at the maturity of the certificate or prior
thereto, if the guardian cashes it for the veteran's benefit.
The conclusions herein reached appear to be consistent

with the holdings of our court in Folschow v. Wern&r, 51
Wis. 85; Estate of Bollow, 223 Wis. 262.
NSB
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Courts — Public Officers — Clerk of Circuit Court —
County Board — District Attorney — Civil suit against
clerk of circuit court for damages arising out of alleged fail
ure to perform duties of office by not cashing or having cer
tified insurance company's check deposited with him as su-
persedeas bond, as result of which judgment creditor was
unable to realize upon judgment because of failure of insur
ance company, held:
(1) That it is not duty of district attorney to defend

action;
(2) That county board may not authorize retention of

counsel to be paid at county expense;
(3) That county is under no duty to reimburse clerk for

expense of defending action but may do so under sec. 331.85,
Stats., if clerk prevails and then petitions for reimburse
ment or under other circumstances specified where clerk
does not prevail but is not at fault.

February 15,1939.

George A. Richards,

District Attorney,

Rhinelander, Wisconsin.

You state that an action has been commenced against the
clerk of the circuit court of Oneida county, charging him
with unlawfully, negligently, and carelessly failing to per
form the duties of his office by not cashing or having certi
fied an insurance company's check deposited with him as a
supersedeas bond, as a result of which the judgment credi
tor was unable to realize on the judgment, due to failure of
the insurance company. You also state that this action has
been brought against him as an individual and that if he is
found liable the judgment will be enforced against his per
sonal bond.

You ask (1) whether it is your duty as district attorney
to defend the clerk in this action and (2) if not, whether
the county board can authorize emplojnnent of special coun
sel in his behalf. Your questions will be considered seriatim.

Sec. 59.47 prescribes the duties of a district attorney.
That section provides in part:
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"The district attorney shall:
"(1) Prosecute or defend all actions, applications or mo

tions, civil or criminal, in the courts of his county in which
the state or county is interested or a party; and when the
place of trial is changed in any such action or proceeding to
another county, prosecute or defend the same in such other
county.

" (3) Give advice to the county board and other officers of
his county, when requested, in all matters in which the
county or state is interested or relating to the discharge of
the official duties of such board or officers; * * *"

Although the provisions of subsec. (1) are very general
as to the types of proceedings and the courts in which a
district attorney must appear, it is evident that such duties
are specifically limited to proceedings in which the state or
county is interested or a party. This construction is in ac
cord with an early ruling of this department in Op. Atty.
Gen. for 1906, 659, that it was the duty of the district at
torney to institute proceedings and act as attorney for the
county sheriff where a town treasurer failed to file bonds
and refused to deliver the tax roll to the sheriff, since the
county is interested in the collection of taxes. And in Op.
Atty. Gen. for 1912, 412, it was held to be the district attor
ney's duty to defend a state game warden in a replevin ac
tion for the recovery of hides, the title to such hides being
in the state. See also I Op. Atty. Gen. 447.

The duty imposed by subsec. (3) of sec. 59.47, Stats., rel
ative to advising county officers as to their official duties
cannot reasonably be extended to include undertaking the
defense of those officers in any action brought against them
in connection with the discharge of their duties.

In XXI Op. Atty. Gen. 430 this department rendered an
opinion to the effect that it is not the duty of a district at
torney to defend a police officer in a civil action brought
against him for false arrest and malicious prosecution. And
in XXIII Op. Atty. Gen. 56 it was ruled that it is not the
duty of a district attorney to defend a sheriff in a civil ac
tion brought against him for damages on account of the
shooting of a person engaged in picketing. See also XIV Op.
Atty. Gen. 602. In these situations the actions were brought
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as a result of an act committed by a county officer in his
official capacity. It is apparent, however, that the state or
county had no interest in the outcome of those actions since
it is now settled law in Wisconsin that the state or a mu

nicipality, while acting in a governmental function, is not
liable for the negligence of its agents, officers, or servants.
Crowley v. Clark Co., 219 Wis. 76, 261 N. W. 221, Apfel-
bacher v. State, 160 Wis. 656, 152 N. W. 144; XXV Op.
Atty. Gen. 439.

Since neither the state nor the county is the judgment
creditor in the situation which you describe and since any
judgment which may be rendered against the clerk of the
circuit court cannot affect the state or county, it is evident
that the state or county has no possible interest in the out
come of the action. We are therefore of the opinion that it
is not your duty as district attorney to defend the clerk of
the circuit court in this action.

(2) You ask whether the county board can authorize the
emplojmient of special counsel in his behalf. In connection
with this question you refer us to sees. 59.44 and 831.85 of
the statutes.

We are of the opinion that sec. 59.44, Stats., has no appli
cation to your problem and that the provisions of sec. 331.35
alone must govern. Sec. 331.35, Stats., provides in part:

"(1) Whenever in any * * * county charges of any
kind shall be filed or an action be brought against any offi
cer thereof in his official capacity, or to subject any such of
ficer, who is being compensated on a salary basis, to a per
sonal liability growing out of the performance of official du
ties, and such charges or such action shall be discontinued
or dismissed or such matter shall be determined favorably
to such officer, or such officer shall be reinstated, or in case
such officer, without fault on his part, shall be subjected to
a personal liability as aforesaid, such * * * county
rmy pay all reasonable expenses which such officer neces
sarily expended by reason thereof. Such expenses may like
wise he paid, even though decided adversely to such officer,
where it shall appear from the certificate of the trial judge
that the action involved the constitutionality of a statute,
not theretofore construed, relating to the performance of
the official duties of said officer."
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This department has ruled in XVI Op. Atty. Gen, 343 that
under this section a county is not made liable for expenses
of an officer incurred in an action brought against him, but
that the county may pay such expenses if, in the discretion
of the county board, it decides to do so. See also XXIII Op.
Atty. Gen. 63 and 547; XVI Op. Atty. Gen. 593; XXVI Op.
Atty. Gen. 243.
In view of the construction placed on sec. 331.35 it would

not seem to be within the province of the county board to
authorize special counsel to defend the clerk of the circuit
court at this time. In your letter you state that the action
in question "is still pending and remains undisposed of."
The statute authorizes a county board to exercise its discre
tion as to the payment of such expenses only after the offi
cer has been subjected to personal liability or after the ac
tion has been discontinued or dismissed or determined in

favor of the officer. The county board would therefore be
unwarranted at this time in authorizing special counsel to
defend the clerk of the circuit court or in appropriating
money for the payment of such an expense. This is espe
cially true in this situation since the county has no interest
in the action.

You are therefore advised that the clerk of the circuit

court should employ private counsel and, if the disposition
of the action falls within the terms of sec. 331.35, that he
should then petition the county board for allowance of his
expenses in connection therewith.
NSB
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Bonds — Fidelity Bonds — Employees' Bonds — Crim
inal Law — Embezzlement — Where employee embezzles
funds of his employer during term of one surety bond and
later replaces same by further misappropriations during
term of subsequent bond, liability for loss rests on sureties
on bond during term of which first misappropriation
occurred.

February 24,1939.
Banking Department.

You have presented the following problem for our con
sideration. Upon recent examination of a state bank, cer
tain shortages of the assistant cashier in the amount of
$3,289.25 were found to have occurred prior to April 1,
1937. During that time the bank was secured by a bond
written by the A Company. Subsequently to April 1, 1937,
$1,678.64 was embezzled by the same officer to replace his
previous defalcations, during which latter period the B
Company carried the bond. The question has arisen as to
the respective liabilities of the two surety companies, aris
ing out of the two defalcations.

While we cannot give a conclusive answer without refer
ence to the bonds, since liability arising thereunder is de
pendent upon the terms of the written instrument, we can
set out certain principles of law which are applicable.
Upon the question of liability under fidelity bonds such as

those here involved, the following rule of law has been gen
erally applied:

"In the liability of sureties on bonds of defaulting public
officials it is quite generally recognized that the defaults of
a prior term are not chargeable against the sureties on an
official bond for a subsequent term." Royal Indemnity Co.
V. American Vitrified Products Co., (1927) 117 Ohio St.
278, 281, 158 N. E. 827, 828, 62 A. L. R. 407, 409.

Such liability bonds usually cover losses arising during
the period specifically set forth in the bond. In an early
Wisconsin case dealing with the question of liability under
an official bond, one Otis, a county treasurer, embezzled
money during his first term but at the end of that term re-
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ported more than he actually had in his hands, so that such
shortages were not discovered until the end of his second
term. In discussing the question of liability with respect to
the bond which covered only the second term the court said:

"For any moneys paid Otis prior to the execution of this
bond, and in his hands at the commencement of the second
term, the sureties therein became answerable to the county.
But if he had already appropriated to his own use any of
those moneys, he had been guilty of a breach of duty; it was
a past delinquency or default, for which they never became
responsible. How does the fact that Otis was his own suc
cessor change the principle of law, or enlarge the liability
of the sureties on the second bond? * * * it was only
for defaults which might accrue during the second term that
they became responsible." Vivian v. Otis, (1869) 24 Wis.
518, 520.

See also Stuck v. Button, (1928) 4 W. W. Harr. (Del.)
144, 144 A. 191.

Thus, in the absence of any provision in the bond to the
effect that it covers only losses discovered within twelve
months of the expiration of the bond, the A company would
be liable for the full amount of the defalcation which oc

curred during the period covered by the bond. City Bank of
Portage v. Bankers* Limited Mutual Casualty Co., (1981)
206 Wis. 1, 288 N. W. 819.

The liability of the B Company for any defalcation made
subsequently to April 1,1987, would depend upon the nature
of the defalcation and the use to which the money was put.
The facts you present indicate that the full $1,678.64 was
used to replace the prior shortages. If the full amount em
bezzled subsequently to April 1, 1987, was used to replace
the prior shortages then the B Company would incur no lia
bility on the theory that no loss occurred as a result of this
latter defalcation. The alleged embezzlement during the sec
ond period was nothing more than a bookkeeping entry
which transferred funds from one account to another. Such

an act may constitute a breach of duty but would not result
in any pecuniary loss to the bank for which the B Company
would become liable. In the case of Royal Indemnity Co.,
supra, the court there held under similar facts, the action
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being brought on a fidelity bond covering one Cook, a cash
ier of a manufacturing concern, p. 410:

"* * * the Royal Indemnity Company would not be
liable for any act of Cook which was done before the bond
was executed, because the bond contains nothing which is
retroactive in character, but is rather prospective; that the
missappropriation of funds after the date of the bond, with
which to pay his prior shortages, did not constitute a new
pecuniary loss to the products company under the terms of
the Royal Indemnity Company bond, for the reason that the
products company had already sustained a pecuniary loss
*  * *. The actual loss suffered by the products company
after the effective date of the indemnity bond was the addi
tional amount that Cook misappropriated not used to pay
prior defalcations, * *

See also United States Fidelity & Guarantee Co. v. Union
Bank of Canada, (1917) 39 Ont. L. Rep. 338, 36 D. L. R.
724.

The B Company here is in substantially the same situa
tion in relation to the A Company that the Royal Indemnity
Company bears to the former sureties in the above case.
Since the Royal Indemnity case is in accord with the ma
jority rule we are of the opinion that it should be followed
here.

It is. therefore our opinion that the A Company must sus
tain the full loss of $3,289.25 incurred prior to April 1,1937,
and that the B Company incurred no liability by reason of
the defalcations occurring subsequent thereto, unless there
are special provisions to the contrary in the bonds in
question.

HHP
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Education — Student Safety Patrols — Public Officers —
Liability of School Boards, Principals, Superintendents,
Teachers, Members of Patrols, etc. — Negligence — School
boards have power to authorize student safety patrols when
such patrols are kept within proper confines and exercise no
municipal police functions.

If injury were to occur to pupil while crossing as result
of negligence on part of patrol, liability may be analyzed as
follows:

(1) School district—^none;
(2) School board—^none;

(3) Individual members of school board—^none;
(4) Principal, superintendent and teachers—Pliable for

actionable negligence in administration of system;
(5) Patrol leader or members of patrol—^liable for ac

tionable negligence;
(6) Parents of negligent patrol member or members—

none.

February 24,1939.

Honorable John Callahan, State Superintendent,

Department of Public Instruction.

With reference to student safety patrols organized in the
schools in which upper grade or high school boys serve at
street crossings to stop school children from crossing when
there are cars approaching and to signal them to go across
when they think it safe, such patrols being stationed at
crossings at or near the schoolhouse, and being organized
for the purpose of cutting down or eliminating accidents
while the children are going to and returning from school,
and where the pupil traffic at those corners or crossings is
concentrated during those periods when pupils are going to
and from school, you have submitted a number of questions,
as follows:

1. If an accident were to happen to a pupil while crossing
as a result of negligence on the part of the patrol, would
there be any liability upon:

(1) the school district;
(2) the school board;
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(3) the individual members of the school board;
(4) the principal or superintendent of schools;
(5) a teacher or teachers charged with responsibility for

organizing the patrols;
(6) the patrol leader or other members of the patrol;
(7) the parents of the negligent patrol member or

members.

These are rather robust questions and we may state at the
outset that we have been unable to find any cases upon the
subject of student patrols, whether they are a legitimate
school activity and thus within the scope of the educational
process or who may or may not be made to respond in dam
ages if injury occurs as a result of the school's embarking
upon a program of safety patrols. Our conclusion will,
therefore, have to be arrived at by application of legal prin
ciples or concepts to the particular questions submitted.
You do not state in detail the organization or function of

these student safety patrols. It may be safely stated that
school districts and school boards have no municipal police
powers; that the patrols cannot be organized so as to take
over any such functions; that they may not be organized to
direct traffic or to make arrests or to perform any of the
numerous functions that properly belong to the police power
of the town, city, or village in which the district is located.
As school districts possess no such municipal police func
tions, we shall not attempt to determine liability should the
school district or the administrative authority of the school
endeavor to organize such a patrol, ostensibly clothed with
municipal police functions.

The formation of student safety patrols has received much
stimulus in recent years as a result of the promotion of such
patrols by the American Automobile Association (AAA).
The standard rules for the operation of such school safety
patrols of the AAA should be studied by any school intend
ing to embark upon this program.

"Function" is therein defined as follows:

"1. Function. The function of the school safety patrol is
to instruct, direct and control the members of the student
body in crossing the streets at or near schools. Patrols
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should not be charged with the responsibility of directing
vehicular traffic, nor be allowed to do so, other than signal
ing to a motorist who approaches the crossing after the stu
dent pedestrians have left the curb.
"Note: Patrols need not and should not, therefore, be rec

ognized by city ordinance. They must not be termed 'police'
nor organized as such. When a patrol member raises his
hand to warn a motorist approaching a group of children
who are crossing the street, he is not directing or controlling
the motorist but merely calling his attention to his obliga
tion under the law to respect the rights and safety of pedes
trians at crosswalks.
"An important function of school safety patrols is to in

struct the school children in safe practices in their use of
the streets at all times and places."

The position and procedure under such function is defined
as follows:

"The patrol member should stand on the curb, not in the
street, and hold back the children until he sees a lull in
traffic. When this occurs, he motions for the children to
cross the street in a ̂ oup. He still keeps his position on
the curb, except that if his view of traffic is obstructed by
parked cars or otherwise, he may step into the street a suffi
cient distance to obtain a clear view, but not more than three
paces; after the children have crossed, he returns to his sta
tion on the curb.
"School authorities should arrange for proper parking of

cars near schools so that only in exceptional cases will the
patrol member need to walk three paces into the street.
"Where the street is wide or the traffic heavy, there should

be two patrol boys at the crossing. One operates as described
in the preceding paragraph, on the side from which the chil
dren are coming. The other operates similarly on the oppo
site curb giving attention to possible traffic approaching on
that side and assisting the group of children to reach that
curb in safety.
"Where there are no adequate lulls in vehicular traffic oc

curring at reasonably frequent intervals and of sufficient
duration to allow pupils to cross the street or highway
safely, the traffic problem is not a patrol responsibility but
should be handled by the municipality."

These rules are the result of experience and if the schools
may embark upon such a program at all, confine the func
tion of the patrol within proper bounds. The program has
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been watched in some three thousand communities through
out the United States, and we are advised by the local AAA
oflBicer that, so far as is known, not a single accident has oc
curred throughout the more than eight year period that
AAA has been watching the system; and the pamphlet fur
ther advises that in one community the system has been in
successful operation for a period of over twenty years.
Your immediate questions are submitted as a result of

the state highway commission getting behind the student
patrol movement and urging the various schools to adopt
the student safety patrol system.
We shall first examine the question as to whether the or

ganization by school boards is within the authority of the
school board if such patrols are kept within the bounds of
the AAA system.

It is our opinion that school boards possess such authority.
There are numerous decisions holding that school authori
ties may to some extent control the conduct of students after
hours. In State ex rel. Dresser v. Dist. Board, 135 Wis. 619,
our court upheld the right of school authorities to punish
students for misconduct taking place outside of school; the
court said, p. 627:

"* * * There is abundant authority, however, that the
school board or the teacher may make rules to govern the
conduct of the pupils after school hours and punish a viola
tion thereof by suspension from attendance upon school.
«  « $»

See also State ex rel. Bowe v. Board of Education, 63 Wis.
234. In Jones v. Cody, 132 Mich. 13,16, it was held that the
school board could enforce a rule that children must go di
rectly home at the close of school. The supreme court of
Kentucky, in a case involving a similar question, quoted with
approval from Mechem on Public Officers, sec. 730, as
follows:

" 'There is no question that the power of school authori
ties over pupils is not confined to school room or grounds,
but to extend to all acts of pupils which are detrimental to
the good order and best interest of the school, whether com
mitted in school hours, or while the pupil is on his way to
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or from school, or after he has returned home.'" Gott v.
Berea College, 156 Ky. 376, 380.
To the same effect are: Deskins v. Gose, 85 Mo. 485; Bur-
dick V. Bahcock, 31 la. 562; Lander v. Seaver, 32 Vt. 114,
and Trniton v. McKenney, 226 Mich. 245.

It can not be doubted that school boards and teachers may
make rules regulating the conduct of pupils in the school
room and on the grounds and while going to and from
school if the regulation has any reasonable relation to the
conduct and orderly functioning of the school. The physical
well-being and safety of the pupils is certainly a matter of
legitimate concern to school authorities and is of just as
much importance as the morals of such pupils and the main
tenance of discipline. In Burdick v. Bahcock, supra, it was
held that a rule forbidding students to participate in certain
dangerous or fatiguing sports after school hours could be
enforced by school authorities.

Furthermore, it is our opinion that the organization of
such safety patrols is well within the scope of education and
the educational process. There is no question but that the
staggering annual human toll of death or injury caused by
automobile accidents is one of the major national problems.
There is probably no better place to attack this problem than
in the schools. Safety lectures probably do not make the
same impression upon an adult mind that they make upon
an immature mind in its formulative stages, and for the
same reason that visual seeing and experience is often more
effective and readily comprehensible than lectures or stud
ies, the patrol system offers opportunity for impressive in
struction considerably in excess of anything that might be
offered in the classroom. If some progress can be made with
respect to the national safety program by training of the
immature mind in the school and by practical demonstration
of the need for safety and care, who can legitimately argue
that such training is not legitimately within the scope of the
educational process? But, unless and until the legislature
makes such training a compulsory part of the curriculum, it
would seem desirable to confine these patrols to that of vol
untary patrols and to procure the parent's consent to having
the child serve as a patrol member.
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Having determined that the formation of student patrols
within proper confines is within the power of the school
board, we now proceed to answer your questions seriatim:
If an accident were to happen as a result of negligence on
the part of the patrol, would there be any liability upon:

(1) The school district
In order for the school district or anyone else to be liable,

liability must be predicated upon negligence, which is the
proximate cause of the injury. But the school district car
rying on a governmental function cannot be made to re
spond in damages for the negligence and acts of its serv
ants, agents or employees. Apfelbacher v. State, 160 Wis.
566; Juvl V. School Dist. of City of Manitowoc, 168 Wis.
Ill; Smke v. Joint Dist. No. 3, 174 Wis. 38; Sullivan v.
School Dist., 179 Wis. 502; 56 C. J. 531. As we have deter
mined that the formation of student safety patrols, within
proper confines, is a legitimate exercise of school board
power, under the rule of the above cases, it must follow that
a school district could not be made to respond in damages.
The foregoing would probably be true even though the for
mation of such patrols were not within the powers of the
school board, as under the rule of the cases cited, the dis
trict as such cannot be made to respond in damages when its
servants or agents act in excess of authority.

(2) The school board
This question is not essentially different from question

(1). To hold the board liable as such would be the equiva
lent of holding the district liable, since the board has only
district funds at its disposal with which to meet liabilities
imposed. This question must be answered the same as ques
tion (1). There would be no liability.

(3) The individual members of the board
Individual members of a board can be made to respond in

damages only where they have been guilty of such miscon
duct in the discharge of their duties as would render them
liable as individuals. Morrison v. Fisher, 160 Wis. 621. As
we have determined that the board has authority to author
ize such patrols, and if the board does authorize such patrols
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and keep them within proper confines, there would seem
to be no possible basis for holding that the individual board
members have been negligent in the discharge of their du
ties. Negligence cannot be predicated upon an act within
the scope of authority of a board member.
The only possible basis for holding a board member indi

vidually liable must be that of a rule or determination to
the effect that the board has no authority to establish such
patrols and that when the individual board member author

izes such a patrol, in excess of authority, he, as a reasonably
prudent man, should have anticipated that injury to another
might occur as a result of placing the safety of smaller stu
dents in the hands of older but nevertheless immature chil

dren. Such argument seems to be wholly without merit in
the face of the experience of the AAA and those schools
throughout the country that have adopted the system. If
the argument is sound, then a number of national leaders
must be charged with less foresight than that much-abused
mythical legal personality—the average reasonably prudent
man. We quote from the flyleaf of the AAA Standard Rules:

" 'They safeguard classmates so the waste in human life
may be reduced. They protect the future of millions of our
boys and girls by helping to develop a safety consciousness
which will serve through life and which will reflect itself in
their driving habits and practices.
".... I am most grateful for the fine example set for uni

versal care and vigilance.
"  Theirs is a work of inestimable value to every com

munity in which it is carried out.'
—Franklin D. Roosevelt."

" . . . . T am intensely interested in this school patrol
movement. I have observed these youngsters at their posts
of duty and believe that they are not only doing a fine thing
from the standpoint of national safety, but are receiving
splendid training.'

—John J. Pershing."
"*.... Aside from the value of the patrols in saving

lives and preventing injuries to their schoolmates, the train
ing offered creates a new sense of responsibility among
members. I have often observed the friendly relationship
existing between patrol members and police officers and per
sonally believe that it is conducive to better citizenship.'

—George F. Zook,
Former United States
Commissioner of Education."
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We think that the argument is without merit and are of
the opinion that the individual members of the board could
not be made to respond in damages.

(4) and (5) The principal or superintendent of schools
and a teacher or teachers charged with responsi
bility for organizing the patrols

These two questions will be discussed together as liability
of either the principal, superintendent, or teacher, or all of
them to respond in damages must be based upon some act
of negligence on the part of the individual in administering
the patrol system. If students are not properly instructed,
if a careless, haphazard, or negligent system is installed, if
reckless, devil-may-care students are put in charge of pa
trols, etc., it may well be argued that any or all of the fore
going constitute negligence which would be the proximate
cause of injury sustained and as a result thereof. As we
have pointed out in a recent opinion to you, actionable negli
gence is ordinarily a jury question, and it is only in those
cases where the court can say, as a matter of law, that cer
tain acts are or are not negligence which proximately caused
injury, that a court will interfere or upset a jury finding
with respect thereto. It is our opinion that a jury would be
justified in finding actionable negligence in any of the situa
tions outlined above or any other situations where it can
reasonably be said that the superintendent, principal, or
teacher, in the administration of the system, has failed to
exercise that degree of care which the great majority of
mankind exercise under like or similar circumstances, and
under such circumstances that he, as a reasonably prudent
man, should have foreseen that injury to another might oc
cur. The following authorities sustain this view, although
they do not "involve student patrols: Drum v. Miller, 135
N. C. 204; Morris v. Union High School Dist., 160 Wash.
121, 294 Pac. 998; Williams v. Eady, 10 T. L. R. 41 (C. A.);
Shepherd v. Essex County Council, 29 T. L. R. 303 (K. B.);
Chilvers v. London County Council, 32 T. L. R. 363 (K. B.).

There is no reason why superintendents, principals and
teachers cannot be made to respond in damages for their
own acts of actionable negligence as well as anyone else.
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XXVII Op. Atty. Gen. 395. It will be noted that it is our
view that superintendents, principals and teachers can be
made to respond in damages, not by virtue of establishing
student patrols within proper confines and with proper
rules, but only in the negligent administration of such a sys
tem if a proper system has been installed.
A superintendent cannot be held for negligent administra

tion by a teacher placed in charge and with respect to which
he owes no duty. Each can be made to respond in damages
only where they have been negligent in the performance of
their duty under the system put in operation.

(6) The patrol leader or other members of the patrol
Children are liable for their torts, including negligence.

Wisconsin Loan & Finance Corp. v. Goodnough, 201 Wis.
101; Paradies v. Woodard, 156 Wis. 243; Briese v. Maechtle,
146 Wis. 89. The patrol system being voluntary, it would
seem that the members of the patrol do assume a duty under
the rules and regulations of the patrol system to those whom
the patrol undertakes to guide safely across the streets. This
does not mean that the patrol members can be held liable as
insurers or that they insure a safe crossing. It simply
means that they can be held liable if they are negligent in
the performance of their duty where injury follows as the
proximate result of such negligence. It must also be remem
bered that in determining whether a child is guilty of ac
tionable negligence, the standard of care applicable is that
which is ordinarily exercised by children of the same age,
capacity, discretion, knowledge and experience, under the
same or similar circumstances. Osborne v. Montgomery,
203 Wis. 223. Again, it must be remembered that whether
a child is negligent and such negligence is the proximate
cause of an injury is likewise, ordinarily, a question for a
jury to determine under all facts and circumstances of a
particular case.

(7) The parents of the negligent patrol member or
members

Parents are not responsible for the torts of their children
unless the relation of master and servant or principal and
agent exists. Schaefer v. Osterbrink, 67 Wis. 495; Hopkins
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V. Droppers, 184 Wis. 400. Since such a relationship obvi
ously does not exist in respect to the child's activities as a
patrol member, there can be no liability established against
the parent.

The conclusions herein reached with respect to questions
(1), (2) and (3) are in accord with a number of opinions
that have been submitted to us, as follows: opinion of
Charles C. Collins, Counsel, American Automobile Associa
tion, Washington, D. C., dated January 18, 1936; opinion of
James C. Tormey, Corporation Counsel, dated December 27,
1935, addressed to Mr. William E. Rapp, Commissioner of
Public Safety, Syracuse, New York; opinion of Melvin T.
Bender, General Counsel for the New York State Automo
bile Association, dated January 20,1936; opinion of S. M. R.
O'Hara, Deputy Attorney General, State of Pennsylvania,
dated January 9, 1929, addressed to Hon. John A. H. Keith,
Superintendent of Public Instruction, and opinion of Owen
J. Roberts, of the law firm of Roberts & Montgomery, Phila
delphia (now Justice Roberts of the supreme court of the
United States) dated May 24, 1929, addressed to the Citi
zens' Safety Committee of the Philadelphia Chamber of
Commerce. All of the opinions agree that school boards
have authority to establish such student safety patrols but
within such proper confines, that the school is not assuming
to take over any of the municipal police functions.
We have endeavored to render a fairly exhaustive opinion

upon this subject and upon the questions submitted.
NSB
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Tioaation — Tax Sales — County has no power under
present statutes to waive all interest and penalties on delin
quent taxes prior to 1987 levy. Under sec. 75.015, Stats.,
county may waive only interest and penalties on taxes of
1937 levy and subsequent year which accrue after two
years' delinquency.

February 24,1939.

Thomas W. Foley,

District Attorney,

Superior, Wisconsin.

• You have requested an interpretation of sec. 75.015,
Stats., asking what effect, if any, this section has on the
power of a county to waive interest and penalties on taxes
for the years prior to 1937. You further ask what effect
sec. 74.205, Stats., has on this question and the purpose of
its enactment.

Sec. 75.015 provides:

"Beginning with the 1937 levy, no county shall waive in
terest and penalties on delinquent taxes which have accrued
during the two-year period following delinquency but may
waive interest and penalties on delinquent taxes accruing
after such two-year period."

It is our opinion that by the provisions of this section the
interest and penalties accruing during the two years follow
ing the date of delinquency of taxes of the levies of 1937
and subsequent years, may not be waived by the county, but
that it may waive such interest and penalties as accrue after
said two-year period has elapsed. This section by its very
terms has no application to any taxes imposed prior to the
1937 levy and applies only to taxes of the levy of 1937 and
those levied in subsequent years. It therefore grants no
power to counties to waive interest and penalties on taxes
of the years prior to the 1937 levy and has no effect thereon.
At the present time there is no statute which grants to a

county the power now to waive all interest and penalties on
delinquent taxes of levies prior to that of 1937. While sec.
74.205, Stats., provides:
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"The governing body of any county, or city of the first
class may, but is not required to, waive the payment of all
or any part of the interest, penalty, publication, redemption
or other fees upon the original amount of real estate taxes,
other than special assessments, for the years 1931, 1932,
1933, 1934 and 1935, for which such county or city holds
tax certificates not pledged as security, provided the full
amount of such original tax thereon is paid on or before
October 1, 1937",

this was special legislation which was operative only be
tween the date of its enactment on April 21, 1937, and Oc
tober 1, 1937. Obviously, it could apply only to taxes men
tioned therein which were paid prior to October 1,1937, and
so is not now operative as a grant of power that may be at
present exercised. By its express provisions it could have no
application to taxes paid after October 1,1937, regardless of
the year in which they were levied. Presumably this section
of the statutes was enacted to facilitate the collection of out

standing tax certificates held by a county or city of the first
class by granting to such county or city the special power to
waive all penalties and interest between the date of enact
ment and October 1,1937, as an inducement to payment dur
ing that period.

While there is no statute now authorizing the waiving of
all penalty and interest, it was held in XXIII Op. Atty. Gen.
529, that a county board under sec. 75.01, subsec. (Im),
Stats., may waive most of the redemption interest on tax
certificates owned by the county but that the county cannot
accept less than the face value of such certificates plus some
interest thereon from the date of sale, although the rate of
interest may be fixed very low. See also XXIV Op. Atty.
Gen. 32.

It is therefore our opinion that under the present statutes
a county has no power to waive all interest and penalties on
delinquent taxes levied prior to the 1937 levy and that as to
taxes of the 1937 levy and subsequent years the county may
waive only the penalties and interest which accrue after two
years' delinquency.
HHP
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Education — Vocational Education — Tuition — Voca

tional school student who became twenty-one years of age on
June 15, 1937, who, prior to entering said school in 1985,
had been living with her parents, who has been entirely self-
supporting while attending school, who voted in general
election in 1938 in city where vocational school is located,
who has not even returned to her parents' home for visit
within past year and who claims present intention of making
city in which school is located her permanent residence and
is now looking for permanent work in such city, is resident
student for tuition purposes.

February 24,1939.
George P. Hambrecht,

Director of Vocational and Adult Education.

You state that X, who had been living with her parents in
Y, Wisconsin, came, to Z in 1935 to attend the Z school of vo
cational and adult education. Since that time she has con

tinued to live in Z, where she has worked for her room and
board and has been entirely self-supporting. X became
twenty-one years of age on June 15, 1937. She now claims
to be an adult resident of the city of Z, and as such she voted
in this city at the general election held in 1938. Prior to last
summer she visited her parents in Y. Last year she stayed
in Z during the entire year.
You state further that X has informed you that for some

time past she has intended and now intends to make Z her
permanent residence. She is now seeking employment here
in connection with her school training.

Until this time X has been classed as a nonresident stu

dent and a nonresident tuition fee has been imposed accord
ingly. You ask whether X can now be considered as a non
resident student for purposes of requiring the payment of
nonresident tuition fees.

Sec. 41.19, Stats., provides in part:

"The local board of vocational and adult education is au
thorized to charge tuition for nonresident pupils not to ex
ceed fifty cents for each day or evening of actual attendance.
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In discussing the residence status of a student while at
tending college, the Illinois court stated:

"* * * In Cooley's Constitutional Limitations (7th
ed. p. 904,) the rule is laid down that a student in an insti
tution of learning, as a resident there for the purpose of in
struction, may have a residence at such place, provided he is
emancipated from his father's family and for the time being
has no home elsewhere. The Supreme Court of Indiana in
Pedigo v. Grimes, supra [113 Ind. 148], held that a student
who goes to a college town with the intention of remaining
there simply as a student and does not change his intention
does not acquire a residence, but where the intention is
formed at any time to make a town his domicile in good
faith, to the exclusion of all other places, he becomes a citi
zen and entitled to vote, if otherwise qualified, even though
he intends to remain only a limited period. In Hall v.
Schoenecke 128 Mo. 661, it is stated that there is no doubt
that a student might become a resident of the college town
after he went there to attend school. Whether he has done
so depends on the facts and circumstances. The fact that he
is supported by his parents will be a strong, but not a con
clusive, circumstance to prove that he has not changed his
residence. The question is largely one of intention, although
as to this the testimony of the student himself is not
conclusive.
"* * * The residence in such college town must be an

actual, bona fide one, with no intention of returning to the
parental home upon completion of the studies. The control
ling inquiry in deciding the residence of students, as with all
others, is where 'does the party actually make his home and
claim for the time to exercise the rights of property or of
citizenship incident to or resulting from permanent resi
dence?' Kreitz v. Behrensmeyer, 125 111. 141." Welsh v.
Shumway 282 111. 54, 87-89, 83 N. E. 549.

In Seibold v, Wahl, 164 Wis. 82, 159 N. W. 546, the Wis
consin court considered the residence status of a student for

purposes of voting. It was there held p. 86:

"Much weight is to be laid upon the fact as to whether
or not such student is what is commonly called 'emanci
pated' from his family so far as looking to them for a home
or a place to which to return or for means of support."

And in a concurring opinion of that decision it was stated,
p. 88:



Opinions of the Attorney General 117

"On this subject two general propositions may be laid
down, viz.: If the student has a family of his own and re
moves the same to the college town and supports them
there, or if, being separated from his father's family and
earning his own way wholly or substantially, he removes to
the college town, these are persuasive circumstances more
or less conclusive tending to show an acquirement of a vot
ing residence there. If, on the other hand, he have a father
or mother living, who maintains a family residence in an
other town, to which residence the student returns in vaca
tion time, and if such parent supports the student wholly or
substantially, these are quite persuasive circumstances tend
ing to show that there has been no change of voting resi
dence, especially if the student registers or describes him
self as of such family residence.
"Other circumstances, such as the age of the student, the

fact, if it is a fact, that he has already been out in the world
earning his own living, or that he has already had a voting
residence at some place other than the parental home, will
be entitled to weight in determining the question. No rule
can be laid down which will at once determine every case.
Each case must depend upon its own facts."

See also Ashahr v. Wahl, 164 Wis. 89, 159 N. W. 549;
Gross V. Wahl, 164 Wis. 91, 159 N. W. 549; Wadsworth v.
Wahl, 164 Wis. 93, 159 N. W. 550. Annotation in 37
A. L. R. 138.

In Kellogg v\ City of Oshkosh, 14 Wis. 623 at 628, the
court held:

Qf voting was the highest evidence

that he had changed his domicil, and made Oshkosh his
home in intent as well as in fact. In some cases it is re
garded as conclusive on the subject."

As the foregoing decisions indicate, the determination of
status as to residence depends upon a number of facts and
circumstances, none of which is controlling. See In re
Burke, 229 Wis. 545, 282 N. W. 598. The nature of the ques
tion is such that the particular elements of fact in each case
must be combined and considered as a whole.

After a consideration of your statement of the facts in this
situation, this department is of the opinion that in view of
the authorities cited, X has established legal residence in the
city of Z. Consequently the Z school of vocational and adult
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education cannot properly require that X pay any further
nonresident tuition fee.

NSB

Loans from Trust Funds — Where lands located in mu
nicipality which obtained state trust fund loan and levied ir-
repealable tax to pay same subsequently are acquired by
county through tax deed, sec. 25.05, subsec. (5a), Stats., has
no application when county sells such lands to United States.

February 25,1939.
T. H. Bakken, Chief Clerk,

Commissioners of the Public Lands.

Pursuant to the provisions of ch. 25 of the statutes your
department has made loans from the state trust funds to
various municipalities of this state. The loans were made
after receipt from each municipality of an application for a
loan. Prior to the time the loan was obtained the munici

pality applying for the loan passed a, resolution in accord
ance with the provisions of sec. 25.05, subsec. (5), Wis.
Stats., levying upon the taxable property of the municipality
an irrepealable tax sufficient in amount to pay, and for the
purpose of paying, the principal and interest on the pro
posed loan as such principal and interest would become due.
Many loans were originally made for a period of fifteen to
twenty years. Subsequently to the granting of the loan, cer
tain lands within the debtor municipality became tax delin
quent and such lands were ultimately acquired by the county
through the taking of tax deeds. The federal government
now contemplates purchasing from the county over ten
thousand acres of such county owned lands located in mu
nicipalities which, prior to the time such lands became delin
quent, had obtained loans from the state trust funds, and
which loans are not yet fully repaid. You inquire whether
sec. 25.05, subsec. (5a), Stats., would apply to the proposed
sale of these county owned lands to the United States.
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The following statutes are deemed to be pertinent:
Sec. 25.05, subsec. (5);

"Such application shall be accompanied also by a certi
fied copy under the hand of the proper clerk of a recorded
resolution adopted by the municipality applying for or ap
proving the loan, levying upon all the taxable property of
the municipality a direct annual tax for the purpose of pay
ing and sufficient to pay the interest on such proposed loan
as it falls due, and also to pay and discharge the principal
thereof within twenty years from the making of such loan.
4: ^ ^ »

Sec. 25.07:

"^1 the taxable property in any municipality which has
obtained or shall obtain any loan from the state or from any
of its trust funds shall stand charged for the payment of the
principal and interest thereof. *• *

Sec. 25.05 (5a):

"Any owner of lands situated within such district who
intends to convey such lands to the United States govern
ment or to other tax exempt body, may apply to the tax com-
nussion to have the amount of such loan which is a lien on
his property on account of such irrepealable tax levy, ascer
tained by finding the proportion which the assessed valuation
of his property according to last assessment bears to the as
sessed valuation of the whole property of the district, and
upon payment of such sum so ascertained to the commis
sioners of public lands such commissioners shall issue to
such owner a certificate showing that such lands so con
veyed are free and clear of any lien on account of such tax
levy, and upon receipt of such payment the amount thereof
shall be credited as a partial repajonent of such loan. Such
application to the tax commission shall be accomplished by a
copy of the contract to convey such lands to such tax exempt
body, and after the filing of such application and proof of
recording of a deed of conveyance of such lands to such tax
exempt body such lands shall not be subject to any tax."

Sec. 70.11:

"The property in this section described is exempt from
taxation, to wit:
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"(2) Lands owned * * * exclusively by any county,
4; s|c 4i >>

In XVII Op. Atty. Gen. 615 it was held that forest crop
lands within the provisions of ch. 77 of the statutes which
became and remained such prior to the first Monday in
August of any year are not taxable for that year under an
irrepealable tax levy made by a school district or other mu
nicipality at the time of obtaining a loan from the state
trust funds under ch. 25, or incurring of indebtedness un
der ch. 67, and are also exempt from other general taxes.
That opinion referred to art. XI, sec. 3 of the Wisconsin
constitution, sec. 25.05 (5) and section 25.07, and then
stated, pp. 616-617:

"While the levy of taxes sufficient to pay the principal and
interest becoming due from year to year is, under the con
stitutional and statutory* provisions above quoted and re
ferred to, a present, irrepealable levy on all the taxable
property in the school district or other municipality, such
taxes in any year can be assessed and extended only against
the taxable property—^that is, the property not exempt
from the general taxation provisions of ch. 70, Stats.—ex
isting in a municipality on the first Monday of August, when
the tax roll is delivered to the clerk; there is no lien for
taxes on any property in any given year until that date.
Petition of Wausau Investment Co., 168 Wis. 283, 289-290.
The taxable property in any municipality varies from year
to year—some previously taxable has become exempt by
law, some has been destroyed by fire or other cause, some
has been removed out of the taxing district, other property
has been created or developed or has been brought into the
taxing district, property formerly exempt has become tax
able, etc., etc. Obviously, the annual tax collected in any
given year is levied by the irrepealable tax levy made at
the time of obtaining the loan only upon and must be borne
entirely by the taxable property existing in the municipality
in the assessment year whether such property is greater or
less than that which was taxable in the prior year or years.
Borner v. Prescott, 150 Wis. 197, 202-203."

In XX Op. Atty. Gen. 214, without making any reference

to the opinion in XVII Op. Atty. Gen. 615, it was held that a
tax which was levied to pay the principal and interest on a
loan from state trust funds to a school district constitutes a
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lien upon each parcel of taxable property within such dis
trict, and that such property remains liable for such tax re
gardless of its detachment from the district and regardless
of its purchase by the state or federal government. The
opinion was grounded largely upon the case of State ex ret.
Owen V. Rogers, 166 Wis. 628, 166 N. W. 19, which case
was not mentioned in the opinion in XVII Op. Atty. Gen.
615.

In the Owen case, supra, a free high school district had
obtained a loan from the state trust funds and had levied an

irrepealable tax to guarantee the repayment of the loan. Ch.
370, Laws 1915, had detached a town from the free high
school district and had provided that the town "should be
liable for its just share of all liabilities, likewise credited
with its just share of all assets of said district". The only
question before the court was whether ch. 370, Laws 1915,
released the town from its direct obligation to the state for
its share of the loan made to the district of which it for

merly was a part. The court discussed what are now sees.
25.05 and 25.07 and then said:

"In view of these specific statutory provisions requiring
the levy of a tax upon the property of a district sufficient to
pay the loan with interest before it is made, and the declara
tion that the property of the district shall stand charged for
the payment thereof, there is no force in an argument based
upon implications from other language or upon a construc
tion that would nullify the plainly expressed intentions of
the legislature. The provision in the act of detachment that
the territory set off should be liable for its share of the in
debtedness and credited with its share of the assets of the
district is in no wise inconsistent with the town's direct lia
bility to the state for its share of the loan. The status of
this loan was fixed when made. All the property of the dis
trict stood charged with its payment—^the town of Kimball
with its proportionate share. Such being the express man
date of the written law, the provision of the later act cannot
be construed to discharge the detached portion from the di
rect liability created when the loan was made." (Pages 630-
631.)

The opinion in XX Op. Atty. Gen. 214 was based upon the
foregoing language, and particularly the second from the
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last sentence and the third from the last sentence of the

foregoing quotation.
In the Owen case, supra, the question was not before the

court as to whether taxable property located in a munici
pality at the time of the levying of an irrepealable tax un
der the provisions of sec. 25.05 (5) could, while the irre
pealable tax levy was still effective, become exempt from the
provisions of such irrepealable tax levy by passing into the
hands of a body whose property was ordinarily tax exempt.
It is our opinion that the court did not attempt to pass upon
this question but that the Owen case can be cited only for
the proposition that land in a school district or other mu

nicipality which has obtained a loan from the state trust
funds cannot detach itself from such school district or other

municipality and so relieve itself from the provisions of the
irrepealable tax levy or from a direct obligation to the state
for the repayment of its proportionate share of such loan.
The reasoning in the opinion in XVII Op. Atty. Gen. 615 ap
peals to us as being sound and is affirmed; the opinion in
XX Op. Atty. Gen. 214 is overruled in so far as it holds that
an irrepealable tax levied to pay principal and interest on a
loan from state trust funds is, until the loan is repaid, a
continuing lien upon property which was in the borrowing
municipality at the time of the loan but which has since
passed into the hands of a tax exempt body.
As a result of the opinion in XX Op. Atty. Gen. 214,

which was requested by the assembly, the legislature en
acted sec. 25.05, subsec. (5a), Stats., to provide a method
whereby the lien which under that opinion was said to exist
might be released from property which had passed, or was
passing, into the hands of a county, the United States, or
other tax exempt body.
Under sec. 70.11 (2) the property of a county is exempt

from taxation. If the provisions of sec. 25.05 (5a) were ap
plied to a sale of county lands to the United States, there
would be deducted from the proceeds of the sale and paid to
the commissioners of the public lands such sum of money as
presumably would have been assessed against the lands un
der the irrepealable tax levy. This, in effect, would be mak
ing the county lands taxable contrary to the provisions of
sec. 70.11 (2), Stats. It is our opinion that the irrepealable
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tax levied pursuant to sec. 25.05 must be assessed in any
year only against the property not exempt from taxation for
that year and that sec. 25.07 was not intended to require
that property otherwise exempt from taxation must be as
sessed its proportionate share of such irrepealable tax each
year until the trust fund loan is repaid. Hence, sec. 25.05
(5a), Stats., does not apply to the sale about which you
inquire.
JRW

Municipal Corporations — Beer Licenses — Issuance of
second license under sec. 66.05, subsec. (10), Stats., for
same premises during same license year is within power of
proper licensing authorities.

February 28,1939.

Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

You state that a license was issued to A to sell liquor on
certain premises from July 1, 1938, to June 80, 1939, and
that while such license was in effect the premises were sold
and a new license for the same period was issued to the new
operator, B, for the same premises without a revocation or
surrender of the license to A. You ask whether the licensing
body had power to issue the second license to B.
You do not state the type of license involved. However,

reference is made to sec. 66.05, subsec. (9), Stats., which
deals with nonintoxicating liquor licenses and to sec. 176.05,
Stats., which deals with intoxicating liquors. It is assumed
that the license you have in mind is of the kind referred to
in sec. 66.05 (10) and your request is answered accordingly.

Although nowhere in the statute is there any express ref
erence to the issuance of a second license for the same prem
ises during the same year, we find nothing in the statutes
prohibiting the same. Rather, a carrying out of the con-
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cepts expressed by the statutes would seem to contemplate
the issuance of more than one license for the same premises
during the same year.

Sec. 66.05, subsec. (10), subd. (d), par. 2, provides:

"The governing body of every city, village and town shall
have the power, but shall not be required, to issue licenses
to wholesalers and retailers for the sale of fermented malt
beverages within its respective limits, as herein provided.

Sec. 66.05 (10) (d) 4 provides as follows:

"All licenses shall be granted only upon written applica
tion and shall be issued for a period of one year to expire on
the thirtieth day of June of each calendar year; * =>= *.
A separate license shall be required for each place of busi
ness. Said licenses shall particularly describe the premises
for which issued, shall not be transferable, and shall be sub
ject to revocation for violation of any of the terms or pro
visions thereof or any of the provisions of this subsection.

The provision making said licenses nontransferable was
construed in XXII Op. Atty. Gen. 937 to apply to transfers
from place to place as well as from person to person. Sub
sequently, there was enacted the provision of sec. 176.05,
subsec. (14), Stats., which now expressly provides that
licenses issued pursuant to sec. 66.05, subsec. (10) may be
transferred by the proper issuing authority from one prem
ises to another within the same city, town or village, but
that no licensee shall be entitled to more than one transfer

in any one license year. Even though the statute now pro
vides for the transfer of licenses from one place of business
to another they are not transferable from one person to an
other and thus such licenses are still personal to the licensee.
As was said in XXIV Op. Atty. Gen. 138, 139:

"Both licenses to sell fermented malt beverages and
licenses to sell intoxicating liquors are issued to particular
persons to run particular places."

Since such licenses are not transferable from person to
person it would always be necessary for a new operator who,
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during the license year, takes over a premises licensed to
another to obtain a separate license for himself covering the
period of time from then until the thirtieth of June next fol
lowing. The issuance of a license by the authorities is no
guarantee that the holder thereof will be able to use the
privileges thereby granted for the full period of the license.
Such licenses merely give permission to the person named
therein to carry on the particular activity at the designated
premises for the period specified, without which he would be
prohibited from so doing.
Whether or not a licensee avails himself of the privilege

granted is purely a matter of his own concern. The obtain
ing or retention of rights of possession of the premises dur
ing the license year, so as to be able to enjoy the privileges
granted by the license, is a matter solely within the control
of the licensee and which he must arrange. If he exercises
the privileges of the license for a time and thereafter ceases
or is unable to do so, the latter is something of his own mak
ing. Upon a sale or discontinuance of business at the des
ignated premises all that remains is the possibility of ob
taining a transfer to other premises pursuant to the statute.
While it may be that he could surrender his license, there is
nothing in the statute providing for revocation because of
removal from the premises, discontinuance of business or
sale thereof.

If, upon discontinuance of business at a particular loca
tion by a licensee either by removal or abandonment of busi
ness, a new license could not be issued for the same prem
ises, the effect of the license would be that of a monopoly
and would make the same something relating to the property
rather than to the person. Such effect would mean that
licenses for less than a year could be issued only when new
businesses were started up in premises which had not pre
viously been occupied during the license year by persons
holding licenses. There is nothing in the statutes which will
support such a conclusion. In fact the provision for permit
ting transfer from one location to another but not from per
son to person clearly indicates that the license is something
that relates to the person rather than to the property.
We are therefore of the opinion that the licensing au

thorities acted within the scope of their power in issuing a
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second license on the premises in question under the circum
stances stated.

HHP

Bridges and Highways — Electric Lines on Highways —
Under sec. 86.16, subsec. (1), Stats., permit from town

board is condition precedent to issuance of construction of
transmission line orders by highway commission, and such
town board permit and approval by highway commission are
required as to all classes of highways.

February 28, 1939.

Thomas J. Pattison, Secretary,

Highway Commission.

You have raised several questions in connection with the
issuance of so-called transmission line orders to individuals,
firms, and corporations. You state that these orders extend
permission to erect and operate telephone and electric trans
mission lines along or within the limits of town roads,
county trunk highways and state trunk highways. You fur
ther state that before issuing such permits or transmission
line orders, the highway commission at present is requiring
the applicant to furnish a copy of the town board permit as
evidence of the town's approval and that this policy has led
to many protests by applicants for mere extension of exist
ing lines because it results, the applicants contend, in unnec
essary trouble and delay.

You have requested our opinion of the intent of sees. 84.08
and 86.16, Stats, as relating to the following questions:

"1. As a precedent to the issuance of a construction or
transmission line order by the state highway commission, in
structing the applicant on the location of poles, height of
wires, and other construction details governing the trans
mission line's occupation of the highway, is it necessary for
the applicant to secure a town permit from the town board?
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"2. Are town board permits required for the construction
or extension of transmission lines within or along all classes
of public highways, that is, town roads, county trunk high
ways, and state trunk highways, and, further, is highway
commission approval of such town board permits required
on all classes of highways?
"3. Is the commission correct in requiring that applica

tions for new construction or extension of existing facilities
be accompanied by a copy of the town board permit to such
applicant?"

Sec. 86.16, subsec. (1), Stats., provides:

"Any person, firm or corporation may, with the written
consent of the town hoard, but subject to the approval of the
state highway commission, construct and operate telegraph,
telephone or electric lines for the purpose of transmitting
messages, light or power along or within the limits of any
highway."

Although municipal authorities cannot exclude telephone
and telegraph companies from operating within their limits,
they have the right to make and enforce such reasonable po
lice regulations as are in the interest of the municipality and
its inhabitants. Wisccmsin Tel. Co. v. City of Milwaukee,
(1986) 223 Wis. 251, 270 N. W. 336. Sec. 86.16 (1), in re
quiring the applicant to obtain a town permit as a precedent
to the construction of transmission lines along the streets or
highways of the town, is a recognition by the legislature
that the municipality, as well as the state, has an interest in
the condition of streets and roads by reason of its police
power. Kenosha v. Kenosha Home Telephone Co., (1912)
149 Wis. 338, 135 N. W. 848; XX Op. Atty. Gen. 1068. Sec.
180.17 (1) contains a similar legislative recognition, for
while the right of the applicant to construct and maintain
such lines is recognized, the municipality is given authority
to make reasonable regulations with respect to the same. In
sec. 196.58 there is found the same recognition of local au
thorities' control over the extension of the existing facilities.
The right acquired by the public in land dedicated or

taken for a highway or street is merely an easement or
right of use for highway purposes, the abutting landowner
retaining title to the center of the highway or street adja-
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cent to his property, subject only to a public easement.
Hegar v. Chi. & N. W. Ry. Co., (1870) 26 Wis. 624, Spence
V. Frantz, (1928) 195 Wis. 69, 217 N. W. 700. The permit
required of the town board under sec. 86.16, subsec. (1), nec
essarily acknowledges that the town enjoys an easement in
respect to lands used for highway purposes which the utility
companies seek to make available to themselves for their
transmission lines. The right to construct transmission

lines is thus not only subject to a reasonable exercise of the
town's police power but can extend only to lands used as
highways and over which the town enjoys an easement. The
statutes make no distinction between the construction of

new lines and a construction of extension of existing lines.

It is therefore concluded that the commission has been

acting in the only manner authorized by the statute in re
quiring the applicants to first obtain a permit from the town
board.

While sec. 84.08, Stats., by its express language, is applic
able only to trunk highways in the town, sec. 86.16, subsec.
(1), uses the words "any highway" which have been con
strued in such cases to pertain to all the highways, streets,
and roads within the municipality. State ex rel. Wis. Tel.
Co. V. City of Sheboygan, (1901) 111 Wis. 23, 86 N. W. 657.
The provisions of sec. 84.08 are not intended to be all inclu
sive and therefore, in view of the general scope of sec. 86.16,
subsec. (1), Stats., it is our opinion, in answer to your sec

ond question, that the provisions of sec. 86.16 (1) are con
trolling and require the obtaining of a permit from the town
for all classes of highways within the town and that the ap
proval thereof by the highway commission is required as to
all classes of highways.

As to your third question, the statute makes it quite clear
that the commission is left no choice in the matter but must

insist upon some instrument showing the written consent of
the town board. The written consent called for in sec. 86.16

(1) must be construed to mean consent granted in the rec
ognized manner by the town board after due deliberation.
It must be the official consent. Since the applicant must ob
tain express authority from the town board in the first in-
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stance, no hardship is worked upon it by requiring it to
present the permit as evidence of such authority. This is a
reasonable rule in view of the fact that the permit is issued
as soon as the board passes on the proposed plan.
HHP
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Public Health — Dentistry — Under sec. 152.07, subsec.
(4), Stats., dentist may not employ more than one dental
hygienist, but this does not prohibit employment of addi
tional employee holding dental hygienist's license where
such employment is for purely general office or other work
and provided that such additional employee performs no
services in capacity of dental hygienist.

March 2,1939.

Board of Dental Examiners

Attention Dr. S. F. Donovan, Secretary.

You have inquired whether a dentist may employ more
than one dental hygienist in his office, provided that only
one hygienist does dental hygiene work.
The number of dental hygienists who may be employed

in any dentist's office is regulated by sec. 152.07, subsec. (4),
Stats., the material part of which reads:

"Certified dental hygienists * * * may be employed
in any dental office, not exceeding in number the licensed
dentists operating therein and subject to regulations of the
board of examiners in enforcing this section * * *"

The purpose of the foregoing restriction is apparently to
protect the public by insuring close supervision of the work
of dental hygienists, because such work borders so closely
upon the practice of dentistry. Such must necessarily be its
purpose, or otherwise the statute would be open to condem
nation as an invalid exercise of the police power, since

things that do not offend against public morals, health,
safety, or welfare cannot be prohibited. State v. Withrow,
(1938) 228 Wis. 40,4, 280 N. W. 364. We are thus con
strained to assign a purpose to the statute which will render
it valid, because if a law is open to various constructions
that construction which will save it from condemnation will

be adopted in perference to one which renders it unconsti
tutional. Petition of Breidenbach, 214 Wis. 54.

Consequently we must proceed with the interpretation of
this statute, having in mind the obvious legislative intent as
stated above.
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In what way is the public health, safety, morals or wel
fare affected by having a dentist employ as a secretary,
typist, or even as a scrubwoman, a girl who incidentally
happens to hold a dental hygienist's license, so long as all of
the dental hygiene work is performed by another licensed
dental hygienist? To state the question is to demonstrate
the answer.

The only possible objection to such a situation is that
there might be a temptation to occasionally use both em
ployees as dental hygienists at the same time. This, of
course, would be in direct violation of the statute. But does

that mean that because the legislature has directly prohib
ited the employment of two dental hygienists as hygienists,
it has also by implication prohibited the employment in an
other capacity of an additional employee holding a hygien
ist's license on the theory that the act prohibited includes
situations which might lead by temptation to direct
violations?

We do not believe that the statute is open to. such
construction.

In the first place, to prohibit a girl from exercising in a
dental office an ordinary lawful occupation, such as stenog
raphy, or the like, because she happens to hold a dental hy
gienist's license, strikes us as being neither an appropriate
nor reasonable means of enforcing an otherwise legitimate
statute. As was said in State v. Dorudd, 160 Wis. 21, 151
N. W. 831, 371:

"It must be understood that, whether a particular subject
concerns the public welfare is not the sole test of whether
it is a proper one to be dealt with under the police power.
That question being answered favorably to the exercise,
then the inquiry is presented. Do the interests of the public
generally or reasonably call for the interference? That be
ing also answered favorably and the field of legitimacy of
purpose will have been passed and that of appropriateness
and reasonableness of means will have been reached. The
legislature furnishes such means. What is appropriate and
what is not, what is unduly oppressive and what is not, is
within its discretion to determine within a wide range; but
the means must be reasonably adapted to the particidar end
and must not be so burdensome as regards private rights as
to outweigh any reasonably probable benefit from the
interference, ^ ^
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To prevent a person from exercising a lawful occupation
merely on the grounds that it affords temptation to violate
the law, seems unduly oppressive and we are reluctant to con
vict the legislature of having adopted an unreasonable and
burdensome means of attaining the end sought, in the ab
sence of language so clear and convincing as to compel that
construction. This is in line with the rule of construction
that statutes in derogation of common law or common right
are to be strictly construed and must be so clearly expressed
as to leave no doubt as to the legislative intent. Orton v.
Noonan, 29 Wis. 541; Koepp v. National Enameling and
Stamping Co., 151 Wis. 302.

Lastly, the statute is highly penal in its nature, and under
subsec. (5), sec. 152.07, both the license of the hygienist and
the licenses of the dentist may be revoked for violating the
statute. The right to practice a profession such as dentistry
is a very valuable one. It is not to be lost by application of a
statutory construction which is at best doubtful or strained.
You are therefore advised that a dentist may employ more

than one dental hygienist, provided that only one hygienist
performs dental hygiene work.
WHR

Criminal Law — Gambling — Lotteries — Bank Night
Insurance — So-called bank night insurance held to be

lottery.

March 2,1939.

Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

In your letters of recent date you enclose a coupon which
is used in connection with so-called bank night insurance.
The coupon reads as follows:
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"THE ANTIGO NOVELTY CO.

836 Fifth Ave., Antigo, Wis.
OFFERS THIS WEEK FIVE HUNDRED DOLLARS ($500)

To person whose name and address is entered on attached
stub if his or her name is called at Home or Palace Theatres
on night of Feb. 16, 1939.

Claim Expires One Week From Date.
Only One Ticket Eligible to Each Registrant—Duplicates
Void.

Void unless name and ad- First name called for great-
dress are entered plainly on est amount eligible only,
stub of corresponding Good only for date
number. specified.

B No. 1296"

You inquire whether the so-called bank night insurance
constitutes a lottery.
We can see no justification for calling this bank night in

surance. The offer appears to be absolute upon its face.
Anyone owning the coupon whose name is called would ap
pear to be entitled to the five hundred dollars, regardless of
whether such holder is eligible for the bank night prize un
der the rules and regulations of the Home or Palace Thea
ters. There appears to be no reason why the holder of this
coupon cannot collect from both the theater and the issuer

of the coupon, the Antigo Novelty Co., if his name is called
and he becomes eligible for and is entitled to the prize
awarded in the theater under the rules and regulations of
the theater. So far as appears upon the face of the coupon,
a holder circumstanced as above would be entitled to collect

both at the theater and from the Novelty Company under
the terms of the company's coupon offer.

If the foregoing is true, this offer is in no sense insur
ance. It is operated in conjunction with bank night at the
local theaters. Fifteen cents is paid for the coupon and the
holder becomes entitled to five hundred dollars if his name is

drawn, regardless of whether the holder is entitled to the
prize at the theater under the rules and regulations of the
theater. If entitled to the prize under the rules and regula
tions of the theater, it seems obvious that the holder would
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be entitled to the prize at the theater and to collect five hun
dred dollars from the Novelty Company.

It appears to be quite immaterial whether bank night is
conducted in such manner as to constitute a lottery. This
so-called insurance clearly is a lottery. There are but three
elements necessary to constitute a lottery, namely, (1) con
sideration, (2) a prize, and (3) the element of chance. All
three elements are present in connection with this scheme.
The purchaser pays consideration — the purchase price of
the coupon; the five hundred dollar offer is the prize, and it
is certainly obtained by the element of chance, namely, a
drawing.

Incidentally, we would like to know what possible argu
ment can be made contra to the above. In some schemes of

bank night, where those on the outside of the theater who
have not purchased any ticket have a chance equal with
those who have purchased a ticket, it can be argued that
those who purchase tickets pay no consideration for the
chance at the prize, as they have no gi'eater chance than
those who pay nothing. Courts that have held bank night
so conducted not to be a lottery follow such line of reason
ing. But there is no possibility of following such line of
reasoning in connection with the so-called bank night insur

ance. So-called bank night insurance is a plain lottery, built
upon bank night and regardless of whether bank night is or

is not conducted in such manner as to constitute a lottery.
NSB
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Mothers* Pensions — Social Security Law — County pen
sion agency may not' require as condition precedent to
granting of aid to dependent children under sec. 48.88,
Stats., that applicant contract to reimburse county or con
vey or pledge present or future property for such reim
bursement. This does not preclude placing of funds in
escrow or joint account to be used for future needs of bene

ficiary where county pension agency is otherwise free to
deny aid until such funds are exhausted.

March 2,1989.

Pension Department.

Attention George M. Keith, Supervisor of Pensions.

You have inquired whether a county pension agency may
require an applicant for aid to dependent children under
sec. 48.88, Stats., to contract to reimburse the county or
convey or pledge present or future property, excepting
homesteads, as a condition precedent to the granting of
such aid.

The conditions upon which aid for dependent children
may be granted are phrased in rather broad terms in vari
ous portions of sec. 48.88.

Subsec. (1) thereof provides:

"If any person shall have knowledge that any dependent
child as defined in this section is dependent upon the public
for proper support or that the interest of the public requires
that such child be granted aid, such person may bring any
such fact to the notice of a judge of a juvenile court or of a
county court of the county in which such child has a legal
settlement."

Subsec. (5) prescribes certain conditions as to the per
sons with whom such dependent children must be living,
age, legal settlement, aid to the mother or stepmother, and
the like. Par. (f), subsec. (5), provides:
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"The ownership by a person having the care and custody
of any dependent child of a homestead shall not prevent the
granting of aid under the provisions of this section if the
total cost of maintenance of said homestead does not exceed
the rental which the family would be obliged to pay for liv
ing quarters."

Subsec. (6) prescribes limits in the form of family budg
ets within which the aid may be gi-anted.

Subsec. (7) provides for aid to certain women relatives
caring for dependent children, and subsec. (12) defines a

dependent child as follows:

"A 'dependent child' as this term is used in this section is
a child under the age of sixteen who has been deprived of
parental support or care by reason of the death, continued
absence from the home, or physical or mental incapacity of
a parent, and who is living with his father, mother, grand
father, grandmother, brother, sister, stepfather, stepmother,
stepbrother, stepsister, uncle or aunt in place of residence
maintained by one or more such relatives as his or their
own home."

Thus it will be observed that the statutes do not attempt
to lay down any definite yardstick as to property or ab
sence of property conditioning the granting or denying of

aid, with the exception of the homestead provision in sec.
48.33 (5) (f), above quoted.

In XXI Op. Atty. Gen. 596, this department ruled that a

county may not require a needy person as a condition of re

lief, to contract to reimburse the county and to convey pres
ent or future property as security therefor. It was there

pointed out that the duty to relieve and support indigent
persons was statutory, and it was said at p. 597:

"A person is within this requirement when he has not the
means or credit presently available with which to secure all
of the necessities of life, and the ownership of property
upon which funds cannot be presently raised does not bar
the right to relief, but goes only to the question of reim
bursement of the municipality. Elkey v. Seymour, 169 Wis.
223."

It was also said in that opinion that the amendment of

sec. 49.01, by ch. 187, Laws 1931, so as to provide that the
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ownership of a home should not bar the granting of relief,
in the discretion of the authorities administering relief to

any person who by reason of unemployment or sickness
stood in need of relief, operated to broaden the statute so
that one need not mortgage his home to secure relief if he
was unemployed or sick.
The foregoing opinion was followed in XXII Op. Atty.

Gen. 277, and it might be added at this point that there is
a much stronger r^son for the rule laid down in these opin
ions as applied to aid to dependent children than there is in
relief cases, because sec. 49.10 provides for the recovery of
relief with certain exceptions, whereas the statutes make no
provision for recovery of aid to dependent children. In XXI
Op. Atty. Gen. 791, and XXVII Op. Atty. Gen. 141, it was
pointed out that the county cannot recover from the estate
of a recipient of blind relief. This reasoning was based upon
the common law rule that in the absence of contract or some

express statutory provision, neither the recipient of statu
tory relief nor his estate after death is under any obligation
to make reimbursement. 48 C. J. 519-520.

Since there is no statutory provision for recovery of aid
to dependent children such as sec. 49.10 provides in relief
cases, it would seem clear that the county pension agency
may not require an applicant for such aid to contract or
pledge present or future property as a condition precedent
fco obtaining aid. This does not mean, however, that there is
any absence of discretionary power to determine the fact of
whether or not, by reason of the ownership of property, the
applicant is or is not in need of aid. That is, the need of as
sistance is a question of fact to be decided in the light of all
the attending circumstances in each particular case.

You have inquired further whether the answering of your
first question as it is answered here would prohibit the plac
ing of funds in escrow or joint account to be used for the
future needs of the beneficiary, but not for recovery of any
aid furnished by the granting agency. By way of illustra
tion you mention the case of a widow who is left with a
small amount of insurance money which is in danger of be
ing dissipated if not protected, and ask whether the grant-
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ing agency could require that such funds be sequestered for
the purpose of protecting the future interests of the
beneficiary.

We see no objection to this procedure, and, on the con
trary, believe that it constitutes a wise administrative prac

tice. The possession of the funds in the first instance goes

to the question of need, and since aid might be denied in the
discretion of the administrative agency until the available
funds were first exhausted, there is no good reason why the
grant should not be made contingent upon placing the funds
in escrow or in joint account to be used for the future needs
of the beneficiary. This is entirely different from a contract
to convey property for purposes of reimbursing the county
pension agency for aid granted. It is merely one way of
applying the applicant's own property to his own needs,
which, of course, he may be required to do as a condition
precedent to the granting of aid in any case, subject only
to the homestead exemption provided by sec. 48.33 (5) (f),
Stats.

WHR

Public Officers — Mayor — Supervisor — Offices of
mayor and supervisor of county board are compatible. IX
Op. Atty. Gen. 230 and XV Op. Atty. Gen. 172 followed.

March 2,1939.

Rudolph P. Regez,

District Attorney,

Monroe, Wisconsin.

You inquire whether the offices of mayor of a city and
supervisor are compatible. You cite us to sec. 59.03, subsec.
(3), Stats., and IX Op. Atty. Gen. 230, the opinion being to
the effect that the two offices are compatible.
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On the basis of this opinion we held also in XV Op. Atty.
Gen. 172 that the offices of mayor and chairman of the
county board are compatible.
We do not see how any other conclusion can be reached,

when sec. 59.03 (3) makes the offices of member of the com
mon council and county supervisor compatible. We know of
no duties of the offices of mayor that would make his office
incompatible and the office of alderman or member of the
common council compatible. There would appear to be no
basis for changing the prior rulings of this office upon the
subject.
NSB

Counties — Courts — County Judge — Wisccnsin Stat
utes — Ch. 468, Laws 1935 (sec. 253.15, subsec. (4),
Stats.), repealed sec. 59.15, subsec. (1), in so far as latter
section applies to salary of county judge. Under sec. 253.15
(4) county judge is entitled to fees, per diem or compensa
tion provided by general or special statutes and county
boards may not legislate with respect thereto except as to
fees, per diem or compensation payable from or referable to
county treasury, and as to such latter county board may by
affirmative action legislate with respect thereto, whether
same arise from general or special acts.

Fee, per diem or compensation is referable to or payable
from county treasury if county treasury may ultimately or
in some event be liable therefor.

March 2,1939.

D. E. SCHNABEL,

District Attorney,

Merrill, Wisconsin.

In your letter you advise that prior to January 1, 1938,
the salary of the county judge, which also included his work
as judge of juvenile court, was two thousand dollars a year
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and all fees. These fees included the amounts paid for
certified copies, commitments to the insane asylums, and any
other fees which might come into his hands, except those

which the statute expressly provided should be turned over
to the county. There was no difficulty in this respect.
By ch. 249, Laws 1895, and as amended by ch. 55, Laws

1909, and ch. 192 Laws 1915, the county judge was given the
powers of a justice of the peace, except that his jurisdiction
in civil actions was up to five hundred dollars; in addition

to that he was given certain jurisdiction in trials of misde

meanors and examinations in criminal actions, and the act
expressly provided that he had jurisdiction in the trials of
offenses against the ordinances of the city of Merrill.
As to fees payable in exercise of the justice of the peace

jurisdiction conferred upon the county court ch. 55, Laws
1909, provides as follows:

"In all actions, examinations or proceedings in the county
court, under this act, the county judge shall have and re
ceive the same fees as are now allowed by law to justices of
the peace for like services, and the sum of one dollar in ad
dition thereto for every criminal action, examination or pro
ceedings in the county court."

You state that up to January 1, 1938, all court costs paid
in trials of misdemeanors in criminal actions were retained
by the county judge, and in those cases where the costs were
not paid by the defendant, an annual bill was presented to
the county board covering the above items and the bill was
paid out of the county treasury.
With regard to the trials in civil actions, no charge was

ever made against the county for the court fees in such ac
tions, and with regard to trials of offenses against the ordi
nances of the city of Merrill, no charge was ever made
against Lincoln county, but when the fees were paid, the
court costs were retained by the county judge, and if the de
fendant did not pay the costs, they were charged to and paid
by the city of Merrill. So in both civil actions and offenses

against the ordinances, the county never became obligated
to pay any fees. You state that in civil actions the court

costs were charged to and paid by the attorneys bringing
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the actions. The city of Merrill furnishes its own blank
forms and its own docket and any other documents neces

sary for the enforcement of its ordinances.

At the regular meeting of the county board in 1936, a res
olution was adopted by the board fixing the salary of the
county judge at three thousand six hundred a year, and pro
viding that all fees were to be paid into the county treasury.
You state that in view.of sec.' 62.24 (statute with refer

ence to police justices in cities) and the special acts of the
legislature conferring increased jurisdiction upon your
county court and fixing the fees that the judge shall "have
and receive", you have some doubt as to just what fees the
county judge is entitled to receive in view of the 1936. reso
lution of the county board increasing the salary from two
thousand dollars a year to that of three thousand six hun
dred dollars a year and providing that all fees are to be paid
into the county treasury.

We assume that there is no problem involved of increas
ing the fees of the judge while in office and we are not con
cerned with prior operations in years gone by. We are con
cerned only with present and prospective operations under
the existing statute and the 1936 resolution of the county
board.

Sec. 59.15, subsec. (1), Stats., provides as follows:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
The salary so fixed shall not be increased or diminished
during the officer's term, and shall be in lieu of all fees, per
diem and compensation for services rendered, except the fol
lowing additions:" (exceptions not material)

In Vill Op. Atty. Gen. 720 we held that the above section,
so worded, put a stop to the hybrid fee and salary method
of compensation of county judges and that under said sec
tion a county judge was entitled only to his salary in lieu
of all fees. That opinion has been consistently followed by
this office in a long line of opinions throughout the subse
quent years.
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By ch. 468, Laws 1935, sec. 253.15, Stats., was amended
and a new subsec. (4) was added, providing as follows:

"The county board may by resolution provide that the sal
ary fixed shall be in lieu of all fees, per diem or other com
pensation out of the county treasury for the performance of
any official duty imposed upon the county judge by law by
virtue of his office which are authorized under the provi
sion of subsection (8) of this section or of any other
statute."

It will be seen that there is an obvious inconsistency and
conflict between sec. 59.15, (1) and sec. 253.15, (4), Stats.
The specific statute controls the general. State ex rel. de

Forest v. Hohe, 124 Wis. 8. Sec. 59.15 (1) is general, and
sec. 253.15, subsec. (4), is specific. Furthermore, ch. 468,
Laws 1935, is later in point of time than sec. 59.15 (1), and
in so far as the two sections are in conflict, sec. 253.15 (4)
must prevail.
In an effort to reconcile these two sections of the statutes,

in XXVII Op. Atty. Gen. 582, 584-585, we ruled as follows:

"Since sec. 253.15 (4), Stats, provides that 'the county
board may by resolution provide that the salaries shall be in
lieu of all fees * * it may be urged that unless the
resolution fixing the salary specifically provides that the
salary shall be in lieu of all fees, per diem, etc., the county
judge is entitled to fees per diem, etc. However, in so far as
it is possible to reconcile and give effect to both sees. 59.15
(1) and 253.15 (4), such construction should be adopted.
As sec. 59.15 (1) specifically provides that the salary fixed
by the board shall be in lieu of all fees, per diem etc. and
this statute was in effect when sec. 253.15 (4) was enacted
and is still in effect except in so far as in conflict therewith,
it would seem that proper construction of sec. 253.15 (4)
requires that it be construed to require affirmative action by
the board, permitting the collection of fees, per diem etc.
in addition to salary if such fees, per diem, etc., are to be al
lowed in addition to salary. Such construction makes sec.
59.15 (1) of some significance and also gives significance to
sec. 253.15 (4). There obviously can be no object in the
county board by resolution under sec. 258.15 (4), Stats.,
providing that the salary fixed shall be in lieu of all fees,
per diem, etc., when such salary was at the time of the
enactment of the section in question by virtue of sec. 59.15
(1) required to be in lieu of all fees, per diem, etc."



Opinions op the Attorney General 143

Your submission, involving as it does, special statutes and
fees fixed thereby has necessitated our reexamining the en
tire matter, and upon reexamination we are convinced that
sees. 59.15 (1) and 253.15 (4), Stats., are in hopeless con
flict and that the former must be deemed repealed in so far
as it has any application to county judges. We are aware
that repeals by implication are not favored and that in the
ordinary case that construction will be adopted which does
not necessitate an implied repeal. Pdbst Corp, v. City of
MUwmikee, 190 Wis. 349, 208 N. W. 493.
In XXVII Op. Atty. Gen. 582 we failed to give sufficient

significance to the language in sec. 253.15 (4) "out of the
county treasury." If we try to read the two statutes to
gether and reconcile them, it seems to us that we reach a re
sult which is the opposite from what appears to be the leg
islative intent in enacting sec. 253.15 (4). Thus, under sec.
59.15 (1), the county board has no jurisdiction at all with
respect to fees. Its jurisdiction is limited to that of fixing
a salary and the salary is in lieu of all fees. If the county
board now has any jurisdiction with respect to fees, it must
be by virtue of sec. 253.15 (4), Stats., and the only jurisdic
tion that the county board has with respect to fees by that
section is limited to "fees, per diem, or other compensation
out of the county treasury." Thus, by said section the
county board may legislate with respect to such fees, per
diem and compensation but has no authority to legislate
with respect to any others. The county board may permit
retention of fees, per diem or other compensation "out of
the county treasury" but may not legislate with respect to
"fees, per diem and compensation" that has no relation to
the county treasury. With respect to this latter class of fees,
per diem etc., sec. 59.15 (1) would operate so that such
money would be payable to the county treasury.

We do not think that such was ever the legislative intent
in enacting sec. 253.15 (4). The legislative thought behind
sec. 253.15 (4) would seem to be that the statutes provide
certain fees for county judges and that these fees are of no
concern to the county, except such fees or compensation as
may be referable to or payable from the county treasury,
and that as to such fees or compensation, the county should
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have a discretion as to whether the salary will be in lieu of
such fees. We cannot believe that the legislature intended
that the county treasury should receive all fees or compen
sation of the judge which is not referable to or payable
from the county treasury, but that the judge, at the option
of the county, might retain or receive fees and compensa
tion that is referable to or payable from the county treasury.
That would not seem to make sense, as it would in substance
benefit the county treasury with respect to fees with which
the treasury is in no wise concerned.

If we are correct in our interpretation of the legislative
thought and intent in the enactment of sec. 253.15 (4), then
it must follow that sec. 59.15 (1), Stats., was repealed by
the enactment of sec. 253.15 (4), Stats., in so far as the
former section applies to salary and compensation of county
judges.
We interpret sec. 253.15 (4) to mean that the county

board is without jurisdiction to legislate with respect to
fees, per diem and compensation of a county judge unless
such fees, per diem, or compensation is referable to or pay
able from the county treasury; that the emoluments of the
office belong to the county judge, except in so far as the
county board may legislate otherwise; that the county board
may legislate otherwise only with respect to fees, per diem
and compensation which is referable to or payable from the
county treasury; and that unless the county board takes
affirmative action providing that the salary shall be in lieu
of such fees, per diem or other compensation, the county
judge is entitled to such fees, per diem or compensation in
addition to salary.
Your county board has taken affirmative action. That af

firmative action is necessarily limited to the fees which are
referable to or payable from the county treasury. The reso
lution is ineffective as to fees, per diem or compensation
which cannot be so classified.

The only remaining question in relation to your particular
problem must be that of whether the resolution can be ef
fective as to fees, per diem or compensation which are refer
able to or payable from the county treasury but which arise
out of the special acts of the legislature conferring increased
jurisdiction upon the county court. You will note that sec.
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253.15 (4) is with reference to "are authorized under the
provisions of subsection (3) of this section or of any other
statute" We think that the term "statute" is broad enough
to comprehend special acts of the legislature. We do not
find where our general statutes or the supreme court has
given any particular meaning to the term. The ordinary
meaning of the term is that of "the written will of the leg
islature rendered authentic by certain prescribed forms and
solemnities, prescribing rules of action or civil conduct with
respect to persons, things, or both; * * 59 C. J.
521.

A statute or law may be general or it may be private, local
or special—^but it is none the less a statute. This concept is
consistent with our whole scheme of statutory construction.
Private, local or special laws must be construed and they are
construed by application of rules of statutory construction.
This concept is consistent with sec. 35.18, Stats., making it
the duty of the revisor of statutes to prepare the volume des
ignated " 'Wisconsin Statutes,' which shall contain all the
general statutes in force." The language of sec. 253.15 (4)
is not with reference to "these statutes" (general statutes),
but is with reference to "any other statute."
We conclude that your county board has power to fix the

salary of your county judge and to make that salary in lieu
of fees which are referable to the special acts conferring in
creased jurisdiction upon the county court in so far as those
fees, per diem or compensation are referable to or payable
from the county treasury.
A fee, per diem or other compensation is referable to or

payable from the county treasury, as that term is used in
this opinion, if the county treasury may ultimately or in
some event be liable therefor as well as in a sense of primary
and only liability.
NSB
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Automobiles — Law of Road — Wisconsin Statutes —
Sec. 85.08, subsec. (11), par. (a), and 85.135, Stats., are in
pari materia and under said sections driver's license and
certificate are suspended (1) until such time as judgment
for damages has been paid and (2) even though judgment is
paid within three year period after entry, suspension is not
lifted during such three year period until defendant has fur
nished proof of ability to respond in damages.

March 2,1939.

FRED R. Zimmerman,

Secretary of State.

You state that it has been the policy of your department
upon receipt of a transcript of judgment resulting from the
negligent operation of a motor vehicle, to suspend the driv
ing privileges and registration certificate or certificates held
by the person against whom such judgment was rendered,
under both sees. 85.08, subsec. (11), par. (a) and 85.135,
Stats. The driving privileges of such person have been so
suspended and have not been reinstated until he has been
able to furnish a satisfaction of judgment, a court order
permitting instalment payments on the judgment, or a certi
fied copy of a notice of appeal and a court order staying
execution during the appeal period as provided in sec.
85.135, and he has also been required to furnish proof of fi
nancial responsibility under sec. 85.08 (11) (a) in order to
regain his driving privileges in full.
You state further that it has been contended that when a

judgment has been satisfied in compliance with sec. 85.135,
the requirements of sec. 85.08, subsec. (11) (a) cannot be
properly enforced. You request the opinion of this depart
ment as to the correct procedure.

Sec. 85.08, Stats., relates to automobile drivers' licenses.
Subsec. (11), par. (a), of that section provides in part:

"Damage judgment suspends driver's license and
auto registration; relief therefrom, (a) The driver's license
and all of the registration certificates of any person who
shall have been found negligent in respect to his operation
of a motor vehicle in any civil action for damages and
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against whom a judgment shall have been rendered on ac
count thereof, shall be forthwith suspended by the secretary
of state upon receiving a certified copy or transcript of such
judgment from the court in which the same was rendered
showing such judgment or judgments to have been entered,
and same shall remain so suspended and shall not be re
newed, nor shall any motor vehicle be thereafter registered
in his name for a period of three years after the entry of
said judgment unless said person gives proof of his ability
to respond in damages as required in subsection (10) of
this section, for future accidents. No such judgment shall
be stayed insofar as it operates to cause a suspension of li
cense or registration certificates unless proof of ability to
respond in damages for any future accidents is made as pro
vided in subsection (10) of this section. * * * jf after
such proof has been given, any other such judgment shall
be recovered against such person for an accident occurring
before such proof was given but after this section shall take
effect, such license or licenses and certificate or certificates
shall again be and remain suspended."

Sec. 85.135, subsec. (1), Stats., provides:

"Payment prerequisite to driving. No person who shall
have been found negligent in respect to his operation of a
motor vehicle in any civil action for damages growing out of
an accident, and against whom a final judgment shall have
been rendered on account thereof, shall drive an automobile
upon and along any public highway of this state until such
judgment is fully paid and satisfied."

Since each of the above sections prescribes the legal con
sequences of the filing of a judgment for damages resulting
from the negligent operation of an automobile, they are in
pari materia for purposes of construction.
In State ex rel. Plownum v. Lear, 176 Wis. 406, at 409,

186 N. W. 1014, the court held:

"♦ * * statutes in pari materia must be con
strued together, and recourse must also be had to the ob
ject of the legislature and the rights obviously sought to be
safeguarded."

Sec. 85.135 is the more recent of the two statutes, having
been enacted by ch. 489, Laws 1935. Prior to that time the
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extent of denial of driving privileges incident to the filing of
a damage judgment for negligent operation of an automobile
was prescribed solely by sec. 85.08 (11) (a). By the terms
of the latter section, the duration of the suspension of driv
ing privileges is limited to three years. That section effec
tively prohibits such a person from driving during that time
unless proof is furnished of ability to respond in damages
as to future accidents within the period of suspension, since
it requires the suspension of the driver's license. Upon the
expiration of the three year period, however, the driver's
license, certificate of registration, and full driving privi
leges would be restored even though there had been no
proof of financial responsibility and even though the initial
judgment had not been satisfied.

It appears, therefore, that the object of the legislature in
enacting the provisions of sec. 85.135 was to impose a fur
ther restriction upon a person who has been found negligent
in the operation of an automobile by prohibiting such pei*-
son from driving at any time until the initial judgment is
satisfied under the terms of that section. Under this inter

pretation there can be no conflict between sec. 85.08, (11)
(a) and sec. 85.135 (1), the purpose of the latter section be
ing to supplement the earlier statute by barring such a per
son from driving after the expiration of the period of sus
pension prescribed by sec. 85.08 (11) (a) if the initial judg
ment then remains unsatisfied.

Such a construction is in accord with the rule laid down by
the Wisconsin court in the Lear case (supra), in regard to
statutory provisions of this, nature since each section is
given its intended effect and the two are construed together.
You are therefore advised that the policy which has been

followed by your department is correct under the provisions
of these two statutes, and that the satisfaction of a judg
ment under sec. 85.135 does not bar the enforcement of sec.

85.08 (11) (a), which requires proof of financial responsi
bility as a condition precedent to the renewal of a driver's
license and registration certificates within three years from
the date of entry thereof.
NSB
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Agriculture — Marketing — Peddlers — Fact that
person has license to peddle under ch. 129, Stats., does not
authorize him to become milk dealer in regulated milk mar
ket without obtaining license under sec. 100.03, Stats.

March 3,1939.
Donald E. Schnabel,

District Attorney,

Merrill, Wisconsin.

You state that a World War veteran who has a veterans'
peddlers' license under sees. 129.01 to 129.07, Wisconsin
statutes, wishes to start a milk route in the city of Merrill
and inquires as to whether or not another license is neces
sary and whether or not the code now in existence would
have to be adhered to in regard to prices.
The license issued under sees. 129.01 to 129.07 gives to

the veteran the right to engage in the business of a trucker,
hawker, or peddler. In the case of DeWitt v. State, 155 Wis.
249, 251, 144 N. W. 253, the court defined peddling as
follows:

«♦ * =1: rpj^g essential thing is that he must do busi
ness by going about from place to place selling and deliver
ing merchandise in a retail way to such individuals as he
may be able to deal with. While doing that he is a peddler
though he may, at the same time, have a business domicile to
which he occasionally resorts. It is the method of disposing
of the goods which makes the person a peddler."

In the case of National Baking Co. v. Zahel, 227 Wis. 93,
97, the court, in referring to the DeWitt case, said:

"* * * The definition there suggested contemplates
one engaged in the business of peddling which must include,
in the absence of more specific legislative delimitation, one
who speculates on the possibility of acquiring customers by
thus going from house to house. As already intimated, the
usual and ordinary acceptance of the term 'business of ped
dling' carries the idea of one relying on present solicitation
of chance patrons for purchases of uncertain quantities and
making concurring deliveries, as distinguished from one
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dealing with regular customers whose regular purchases are
so nearly fixed as to be comparatively certain."

In view of the above there is a question whether a man
who delivers milk to regular customers, whose purchases
are so nearly fixed as to be comparatively certain, would
come under the provisions of sees. 129.01 to 129.07, Wiscon
sin statutes. It is my opinion that he would not.
I am informed that the city of Merrill and a certain area

adjacent thereto is a "regulated milk market" as defined in
par. (c), subsec. (3), sec. 100.03, Wisconsin Stats. Par. (f)
of that same subsection defines a dealer:

" 'Dealer' means any person buying for resale or receiv
ing, handling or selling, either personally or through an
agent or as agent of another, either at wholesale or retail,
regulated milk in a regulated milk market."

Subsec. (4), par (a), sec. 100.03 provides:

"No person shall engage in business as a dealer without a
license therefor under this section, except a producer dis
tributing milk only and not to exceed ten quarts daily, and
except that a dealer not bottling milk or cream in any fluid
form shall not be required to be licensed for the operation
of a grocery or delicatessen store, meat market, bakery, con
fectionery store or restaurant."

Subsec. (5), par. (a), sec. 100.03 authorizes the depart
ment of agriculture and markets to prescribe such terms and
conditions for the purchasing, receiving, handling or selling
of regulated milk in any such market as it shall find neces
sary to eliminate unfair methods of competition or unfair
trade practices, which terms and conditions may include
schedules of prices for producers, dealers and consumers, or
either. The license required by sec. 100.03 (4) (a) is a
license to be a milk dealer in a regulated milk market. The
object of this license is to give the state control over those
who engage in the business of a milk dealer in a regulated
market. The license required by sections 129.01 to 129.07
has no such limitation and the person who secures a ped
dlers' license under sees. 129.01 to 129.07 can peddle any-
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where in the state. It is my opinion that a peddlers' license
under eh. 129 will not authorize the holder thereof to oper
ate as a milk dealer in a regulated milk market without se
curing the license required by subsection (4), par. (a), sec.
100.03.

If the party in question wishes to sell milk in the city of
Merrill, he will be subject to the ihilk control law, sec.
100.03, Wisconsin Stats. If he fails to comply with the code
or regulations prescribed by the department of agriculture
and markets for the Merrill regulated milk market he will
be subject to the penalties prescribed by sec. 100.26 (4),
Wisconsin Stats.

RMO

Automobiles — Taxation — Motor Vehicle Fuel Tax —
Refunds — Words and Phrases — Sworn statement for tax
refund under sec. 78.14, subsec. (2), Stats., deposited in
post office on ninetieth day and received by state treasurer
following day is not "filed" with state treasurer within
ninety-day period and is therefore not in compliance with
statute.

March 4,1939.
John M. Smith,

State Treasurer.

You state that it appears from an invoice that X pur
chased a quantity of gasoline on June 28, 1938, upon which
he paid a motor fuel tax as required by sec. 78.02, Stats.
You state also that a claim for a tax refund upon this pur
chase was received in your department on September 27,
1938.

Your question is:

"If proof is made that this claim, in a securely sealed
envelope with postage prepaid, addressed to the state treas
urer, was deposited in the United States post office on Sep
tember 26, does it come within the ninety days provided by
the statute?"
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Sec. 78.14, subsec. (2), Stats., provides in part:

"Any person who uses motor fuel, upon which has been
paid the tax required to be paid under this chapter, for the
purpose of operating or propelling stationary gas engines,
tractors used for agricultural purposes, motor boats, air
planes, or who shall purchase or use any motor fuel for
cleaning or dyeing or for any commercial use or purpose
other than operating a motor vehicle upon the public high
ways of this state, shall be reimbursed and repaid the
amount of the tax so paid upon filing a sworn claim with
the state treasurer upon forms prescribed and furnished by
him, provided, however, that such claim be filed within
ninety days after the purchase of the motor fuel, or the
claim will not be allowed. * *

A general rule as to the computation of time was followed
in Brown v. Oneida Knitting Mills, 226 Wis. 662 at 666, 277
N. W. 653, where the court quoted from Siebert v. Duden-
hoefer, 178 Wis. 191,194:

"The rule is well established on an issue of limitation
where the time is to be computed from a certain date, that in
the computation the day of the date is to be excluded, and
where the computation is from a certain event the date of
that event must be included."

However, sec. 370.01, subsec. (24), provides:

"Time, How Computed. The time within which an act is
to be done as provided in any statute, when expressed in
days, shall be computed by excluding the first day and in
cluding the last, except that if the last day be Sunday or a
legal holiday the act may be done on the next secular day;

It has been held that this section evidently creates an ex
ception to the general rule in cases where the time limited is
expressed in days. Siebert v. Jacob Dudenhoefer Co., 178
Wis. 191 at 195, 188 N. W. 610.
The application of this statutory rule to your situation re

sults in excluding June 28, the day of the purchase, and in
cluding September 26, that being the ninetieth day there
after. Since September 26, 1938 fell on a Monday and since
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that day was not a holiday, the exception clause of sec.
370.01, subsec. (24) has no application. Hence the ninety-
day period prescribed by sec. 78.14, subsec. (2), expired at
midnight of September 26, 1938.
In order to receive a tax refund under the provisions of

sec. 78.14, subsec. (2), it is necessary that a proper claim
therefor be "filed within ninety days after the purchase of
the motor fuel."

In discussing the meaning of the word "filed" the Wis
consin court said in Bergeron v. Hobbs, 96 Wis. 641 at 643,
71 N. W. 1056:

^ paper is said to be filed when it is deliv
ered to the proper officer, and by him received, to be kept on
file."

It has also been held that under a statute providing for an
affidavit regarding candidacy for office at a primary elec
tion, and requiring it to be "filed" at least forty days before
the date of the election, an affidavit which was mailed on
the last day for filing, but which did not reach the state au
ditor's office until the next day, was not "filed" within the
required forty days and hence was ineffective. State v.
Erickson, 152 Minn. 349, 188 N. W. 736. See also Pendrey
V. Brennan, 31 Idaho 54, 169 Pac. 174; In re State ex rel.
Attorney General, 185 Ala. 347, 64 So. 310.
Under the generally accepted meaning of the term "filed",

sec. 78.14, subsec. (2), must be construed as requiring that a
claim for refund be actually received and held for record in
the office of the treasury department within the ninety-day
period.
In order for X to become entitled to a tax refund under

sec. 78.14, subsec. (2), therefore, it was necessary that his
claim reach the office of the state treasurer on or before Sep
tember 26, 1938. Depositing the claim in a United States
post office on that date was not the equivalent of actual re
ceipt by the state treasurer since, in this instance, the post
office department was the agent of X. See In re State ex
rel. Attorney General, supra. Hence the filing requirement
of sec. 78.14, subsec. (2), was not satisfied within the pre
scribed period.
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You are advised, therefore, that in the situation which
you describe X is not entitled to a tax refund under the pro
visions of sec. 78.14, subsec. (2), even though he prove the
facts which you enumerate.
NSB

Taxation — Exemption — Sec. 70.11, subsec. (15), Stats.,
is applicable to Minnesota church organization or corpora
tion owning orphanage property in Wisconsin and conduct
ing orphanage institution upon said property. XX Op. Atty.
Gen. 685 adhered to.

March 7,1939.
James H. Larson,

District Attorney,

Shawano, Wisconsin.

You call our attention to an opinion of this department
reported in XX Op. Atty. Gen. 685, the first part of which is
to the effect that all real and personal property of an or
phanage such as the Homme Orphan Home in Wittenberg,
Wisconsin, is exempt from taxation under the provisions of
sec. 70.11, subsec. (15), Stats.

You state that the Homme Orphan Home, which is owned
by the United Norwegian Lutheran Church of America, a
Minnesota corporation, has subsequently purchased addi
tional property. Since questions have again arisen in regard
to the tax exemption of an orphange which is so owned, you
ask for a reconsideration of the problem by this department.
We have reexamined the opinion in question and the prob

lem presented. The statute is not free from ambiguity. We
appreciate that it may be urged that the statute is applic
able only to property owned by a Wisconsin orphanage cor
poration or association; that when the property is owned
by a nonresident church corporation, rather than by the or
phanage as such, section 70.11 (4) governs rather than sec-
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tion 70.11 (15). See People v. St. Mary's Roman Catholic
Hospital of Centralia, 306 111. 174, 137 N. E. 865. The fore
going is a significant argument when it is considered that
taxation exemption statutes must be strictly, rather than
liberally, construed.
We think there is no doubt but that the analysis of the

phrase "not exceeding one lot" in sec. 70.11 (15) in XX
Op. Atty. Gen. 685 is sound and that that phrase or limita
tion is applicable only to the preceding antecedent, namely,
"the real estate of the Home of the Friendless in the City of
Milwaukee." The only remaining question can be whether
sec. 70.11 (15) or sec. 70.11 (4) governs. Valid arguments
can be made upon both sides of this proposition. Under the
circumstances, we feel that we must adhere to the prior rul
ing of this office. The language of the court in Union F. H.
S. Dist. V. Union F. H. S. Dist., 216 Wis. 102,106, 256 N. W.
788 (1934), cited with approval in In re Kootz' Will, de
cided June 21, 1938, 228 Wis. 306, 280 N. W. 672, is pecul
iarly applicable and must govern our ruling at the present
time.

"* * * Since that time two legislatures have come and
gone without amending the law; this they would in all
probability have done if they had deemed the opinion of the
attorney general unsound, and if it had been the legislative
intention * * *"—otherwise than as expressed in the
attorney general's opinion.

The legislature is in session and if the prior opinion is not
in accord with legislative will or intent, the legislature may
very easily put the matter at rest by legislation with re
spect thereto.
NSB
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Legishiture — University — Requirement in subsec. (2),
sec. 36.16, Stats., that recommendations for remission of
nonresident tuition be submitted not later than August 1
preceding beginning of school year and not later than De
cember 1 for nonresidents entering university at beginning
of second semester is mandatory.
Newly elected legislator can make no valid appointment

under provisions of subsec. (2), sec. 36.16, Stats., for any
semester prior to next ensuing fall semester.

IV^rch 7,1939.
M. E. McCaffrey, Secretary,

Regents of the University of Wisconsin.

You invite attention to subsec. (2), sec. 36.16, Stats., and
ask the following questions: (1) Are the dates August 1
and December 1 mandatory or directory? (2) Can an ap
pointment by a newly elected legislator made after January
1 be recognized as valid whether or not an appointment has
been made by nomination from that district?

The requirement in subsec. (2) of sec. 36.16, Stats., that
recommendations for the remission of nonresident tuition

be submitted not later than August 1 preceding the begin
ning of the school year and not later than December 1 for
nonresidents entering the university at the beginning of the
second semester, is mandatory.
A newly elected legislator can make no valid appointment

under the provisions of subsec. (2) of sec. 36.16, Stats., for
any semester prior to the next ensuing fall semester.

Subsec. (2), sec. 36.16, Stats., provides:

"In addition to the number of remissions of nonresident
tuition authorized under subsection (1), each state senator
and each assemblyman may recommend for attendance at
the university a nonresident whose scholastic qualifications
entitle him to attend the university and whose nonresident
tuition for the school year for which recommended shall be
remitted by the regents. Not more than one such remission
shall be made for any one school year pursuant to the rec
ommendation of any one member and each nonresident
whose tuition shall have been remitted under the provisions
of this subsection shall be entitled to continue in attendance
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at the university for the period for which recommended if
such nonresident continues to meet the university's general
standards for continuance therein as a student. Such recom
mendations shall be submitted annually to the regents not
later than August first preceding the beginning of the school
year in such manner as the regents may designate, except
that for nonresidents entering the university at the begin
ning of the second semester, such recommendations shall be
submitted not later than December first preceding the begin
ning of such second semester."

Prior to the amendment by ch. 383, Laws 1937, this sub
section read as follows;

"The maximum number of remissions of nonresident tui
tion under subsection (1) shall include those for which rec
ommendations may be made under this subsection. Each
state senator and each assemblyman may recommend for at
tendance at the university a nonresident whose scholastic
qualifications entitle him to attend the university and whose
nonresident tuition for the school year for which recom
mended shall be remitted by the regents; but not more than
one such remission shall be made for any one school year
pursuant to the recommendation of any one member. Such
recommendations shall be submitted annually to the regents
in such manner and at such time as the regents may
designate."

Ch. 383, Laws 1937, granted to the legislators the priv
ilege of recommending nonresident students for remission
of nonresident tuition without regard to the limitation con
tained in subsec. (1), of sec. 36.16, which authorized the re
mission of nonresident fees to not more than eight per cent
of the number of nonresident students registered in the pre
ceding year. While under subsec. (2) of sec. 36.16, Stats.
1935, the regents had authority to determine the time when
such designation should be made, ch. 383, Laws 1937, ex
pressly required that the submissions should be made not
later than August 1 preceding the beginning of the school
year and not later than December 1, preceding the begin
ning of the second semester where a nonresident enters the
university at that time. The legislature took the power of
determining the time of the recommendations from the re
gents and definitely fixed that time by law.
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Two cardinal rules governing the construction of statutes
are- "* * * Where the language of a statute is plain

and unambiguous and its meaning clear and unmistakable,
there is no room for construction. Gilbert v. Dutruit, 91
Wis. 661, 65 N. W. 511" (JvMus v. Druckrey, 214 Wis. 643,
649), and "* * * The dominant rule in the construc
tion of statutes is to discover and give effect to the legisla
tive purpose. State ex tel. Wis. Allied Truck Owners* Asso.
V. Public Service Comm. 207 Wis. 664, 242 N. W. 668"
{McCarthy v. Steinkellner, 228 Wis. 605, 615). It is diffi
cult to imagine how the legislature could have expressed it
self more definitely than it did regarding the time of sub
mission of recommendation. When the legislature said that
the recommendations "shall be submitted * * * not

later than" August 1 and December 1, it meant precisely
what it said, and there can be no justification for thwart
ing the legislative intent by a strained construction or mis
interpretation.

It is true that statutes are sometimes construed as direc

tory rather than mandatory, but in In re Incorporation of
Village of Twin Lakes, 226 Wis. 505, 512, the court said:

"* * * Every statute fixing a time at which an act
shall be done cannot be held directory merely because it may
be thought by the court that the act might just as well be
done later."

The conditions under which statutes may be held direc
tory are set forth in Appleton v. Outagamie County, 197
Wis. 4, 9-10:

"* * * When there is no substantial reason why the
thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after the time pre
scribed than not done at all,—^the courts will deem the stat
ute directory merely. State ex rel. Cothren v. Lean, 9 Wis.
279. Vide Mills v. Johnson, 17 Wis. 598; Burlingame v. Bur-
lingame, 18 Wis. 285; Application of Clark, 185 Wis. 487,
115 N. W. 887."
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When the legislature gave to the legislators a privilege
and provided that the privilege must be exercised not later
than a specified date, it seems obvious that it intended that
if the privilege was not exercised by the specified time, it
should not be exercised at all. The rule governing the situa
tion is set forth in Schaut v. Joint School District, 191 Wis.
104, 107-108, where the court said:

♦  * It is a fundamental rule that where statutes

confer a new right, privilege, or immunity and prescribe a
mode for its acquisition, preservation, enforcement, or en
joyment, such statutes are mandatory and must be strictly
complied with, and where the statute provides the manner
and form in which the right to be enjoyed may be acquired,
such provisions are likewise mandatory, and if not complied
with no right exists. 2 Lewis' Sutherland, Stat. Constr. (2d
ed.) sec. 632 and cases cited; Wilcox v. Forth, 154 Wis. 422,
148 N. W. 165."

Since the dates of August 1 and December 1 are manda
tory, obviously no appointment can be made after those
dates by either the former legislator or the newly elected
legislator.

ML
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Appropriations and Expenditures — Bridges and High
ways — Street Improvements — Term "improvement" as
used in sec. 20.49, subsec. (8), Stats., relating to allotment
of gas tax, motor vehicle registration fees and operators'
license fees, includes grading, surfacing and straightening
of curves on highways which are open and used for travel,
but does not include purchase of right of way or any con
struction work on highways which have not been opened
and used for travel.

March 9,1939.

Earl F. Kileen,

District Attorney,

Wautoma, Wisconsin.

You have inquired whether the word "improvement" as
used in sec. 20.49, subsec. (8), Stats., includes the following:

"1. Surfacing highways with gravel or clay.
2. Surfacing highways with concrete.
8. Surfacing highways with oil.
4. Surfacing highways with black top (asphalt).
5. Buying right of way for the purpose of laying out

highways.
6. Removing trees and blowing stumps on right of

way purchased for highway purposes.
7. Constructing a portion of a highway for the pur

pose of lengthening curves.

8. Grading highways.
9. Constructing newly laid out highways."

Sec. 20.49 (8), relating to allotments of motor vehicle
registration fees, operators' license fees and motor vehicle
fuel taxes, reads in part, as follows:

"On March 1,1934, and annually thereafter, to the towns,
villages and cities of the state, for the improvement of and
removal of snow on public roads and streets within their re
spective limits which are open and used for travel, and
which are not portions of the state or county trunk high
way systems, and which are not direct connections through
cities between state trunk highways, the following sums:
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In XXII Op. Atty. Gen. 538, 539, in construing the word
"improvement" as used in sec. 20.49 (8), this office said:

"In 41 C. J. 262 it is stated that the word 'improvement'
is a relative term, and its meaning must be ascertained from
the context and the subject matter of the instrument in
which it is used. The word is defined in Webster's New In
ternational Dictionary as, *A valuable addition, or better
ment,' and in Funk & Wagnalls New Standard Dictionary
as, 'A valuable or useful addition to or modification of some
thing.' It has been held that the word 'local improvement'
includes street sprinkling. Rosswell v. Bateman, (N. M.)
146 Pac. 950, 954. On the other hand it has been held that
the word 'local improvement' does not include street sprink
ling. Owensboro v. Sweeney, (Ky.) Ill S. W. 364, 366-367.
It has been held that authority to 'improve' existing streets
means to better the same and does not include such improve
ments as are necessary merely to keep the streets in condi
tion for travel. Birmingham v, Starr, (Ala.) 20 So. 424,
427; that 'improvement' of an existing boulevard means
bettering it as grading, curbing, macadamizing, etc. Wolff
Chemical Co. v. Philadelphia, (Pa.) 66 Atl. 344, 347; that
'improving' a highway has reference to bettering the same
State V. Babcock, (Minn.) 242 N. W. 474, 476. The general
tenor of the decisions is that 'improvement' means a better
ment amounting to an addition to the street or highway."

Under the above authorities and on principle there would
appear to be no great difficulty in determining that the sur
facing of highways, regardless of the materials employed,
would fall within the classification of "improvement" as the
term is commonly used and understood. This takes care of
the first four situations raised in your inquiry, subject only
to the limitation hereafter discussed, that such surfacing
must be confined to highways which are open and used for
travel.

On the other hand this department ruled in XXI Op. Atty.
Gen. 801, that town boards have no authority to use funds
derived under sec. 20.49 (8) to build new roads, since the
statute limits the use of the appropriation to the improve
ment of roads that "are open and used for travel." This
covers the 5th, 6th and 9th situations referred to in your
request, since none of these operations pertains to roads that
"are open and used for travel", but, on the contrary, con
template new construction.
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The 7th situation perhaps presents the closest question.
However, if the work consists merely of lengthening or
straightening out the curves in an existing highway open
and used for travel, it should satisfy the requirements of the
statute, since relocations of that character are not consid
ered to constitute the laying out of new highways, and are
governed by entirely different statutory procedure than that
which applies to opening new roads.
This leaves for consideration the 8th situation, consisting

of highway grading. Grading on highways open and used
for travel appears to fall clearly within the term "improve
ment", as used in sec. 20.49 (8). Note, Wolff Chemical Co.
V. Philadelphia, supra. Another case to the same effect is
State ex rel. City of Breckenridge v. Thompson, 322 Mo.
323, 15 S. W. (2) 346, 347.
WHR

Appropriations and Expenditures — Public Officers —
District Attorney — Neither sec. 59.47, subsec. (3), Stats.,
nor other general or special statutes relating to duties of dis
trict attorney make it his duty to obtain options, examine
titles, draft contracts and conveyances nor prepare bond
issues and perform other like services for building commit
tee of county board in connection with construction of new
county buildings. Private counsel may be employed by
county for such purpose.

March 23,1939.
Fulton H. Leberman,

District Attorney,

Sheboygan, Wisconsin.

You have inquired whether the building committee of the
county board may engage and pay an attorney for the legal
work necessary in the performance of the committee's duties
in connection with the erection of a. new county hospital for
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the insane. The legal work consists of obtaining options on
necessary real estate, examination of titles, preparation of
contracts, conveyances, and a bond issue, negotiating for a
government grant, and the like.
We assume from the correspondence submitted to us that

there is no disagreement between the building committee
and the county board on the question, as the committee has
been given very broad powers by the board in making any
contracts necessary to the discharge of its functions in con
structing the building, and you have rendered an opinion to
the effect that the county board represented by the building
committee acted within its rights in retaining an attorney
for the legal work incident to the construction of the build
ing. Hence, for purposes of clarification, it may be better to
consider your question from the standpoint of the powers of
the county board rather than on the basis of the powers of
the building committee of the board.
In the view which you have taken on the matter, the

board or committee has the right to engage an attorney, un
less it is the duty of the district attorney to render such
service. This is undoubtedly the correct approach to the
question as was recognized in XXVII Op. Atty. Gen. 162, to
which you have referred us. In that opinion we ruled that
it was within the power of the county to employ an attor
ney to resist the application of a railroad before the inter
state commerce commission for permission to abandon a
branch line running through the county. This opinion was
based in part, at least, upon the fact that there is no statu
tory duty on the part of the district attorney to appear for
the county in such a proceeding. Frederick v. Douglas
County, 96 Wis. 411, and The Town of Eagle River v.
Oneida County, 86 Wis. 266, were mentioned in the above
opinion as laying down the rule that the right of the county
to employ special counsel in particular types of litigation or
proceedings concerning the county depended upon whether
or not the district attorney has the statutory duty to repre
sent the county in such matters.
In XXV Op. Atty. Gen. 549-573, this oiffice rendered an ex

haustive opinion as to the duties of the district attorney,
under both general and special statutes. At page 559, in dis
cussing sec. 59.47, subsec. (3), Stats., which among other
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things provides that the district attorney shall give advice
to the county board and other officers of his county, when
requested, in all matters in which the county or state is in
terested, or relating to the discharge of the official duties
of such board or officers, we quoted from III Op. Atty. Gen.
684, 685, to the effect that it is the duty of the district at
torney "to attend upon the county board or any committee
thereof when requested to do so and advise them or render
any other professional service required by them concerning
any matter within the scope of their official duties."
However, an examination of the opinion quoted from will

disclose that it does not cover facts similar to those involved

in your question. It related to a situation where the district
attorney had rendered professional services to a committee
of the county board, and it was ruled that he was not en
titled to compensation therefor in addition to his regular
salary. In the instant case, the services are by a former
district attorney. He performed some services for the com
mittee while he was still district attorney, and as to such
services he has neither asked for nor expects compensation
in addition to his salary. The situation as to such past
services is fully covered by the following language from
III Op. Atty. Gen. 684, 685:

"Even though it were not a part of the official duties of
the district attorney to render such services, it has been
said, both in the opinions of this department and by the su
preme court, that, while the county board could not require
the district attorney to render such services, if he does ren
der them, the county board can not allow him compensation
therefor."

Our inquiry here is directed rather to services performed
as a private attorney after his term as district attorney had
expired. The duty of the district attorney to "give advice"
imposed by sec. 59.47 (3), means just that. The common
and approved usage of the words quoted can hardly be said
to include the preparation and drafting of options, con
tracts, conveyances, bond issues and the like. Also a careful
examination of the various other general and special stat

utes relating to the duties of the district attorney and dis
cussed in XXV Op. Atty. Gen. 549, discloses no duty on the
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part of the district attorney to render the services about
which you inquire. Under familiar rules of statutory con
struction the expression of certain duties to be performed
by the district attorney results by implication in the exclu
sion of others, expressio unius est exclusio alterius. This
general principle has often been enunciated by our supreme
court. See State ex Tel. Owen v, Reisen, 164 Wis. 123, and
other cases cited in Callaghan's Wisconsin Digest under
"statutes" sec. 111.

We therefore follow the reasoning contained in XXVII
Op. Atty. Gen. 162, and the cases therein cited to the effect
that the county board, through its appropriate committee,
may employ counsel in such legal matters of the county as
are not delegated to the district attorney by statute.
WHR

Fish and Game — Trade Regulation — Monopolies —
Conservation commission has no authority to enter into
agreement with fishermen of any county whereby said fish
ermen will be permitted to fish for carp during closed sea
son if they enter into agreement to hold all carp for given
price and to refrain from selling except at such price or
higher. Such agreement violates ch. 133, Stats.

March 28,1939.

C. G. Chadek,

District Attorney,

Green Bay, Wisconsin.

You state that a representative of the Wisconsin conser
vation commission offered Brown county fishermen the fol
lowing proposition, that if such fishermen entered into an
agreement to hold all carp caught for a certain price, the
commission would permit Brown county fishermen to fish
for carp during the closed season. You ask whether such an
agreement would violate sec. 133.01, Wisconsin statutes.

Sec. 133.01 provides in part:
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««♦ * * Every * * * agreement or contract in
tended to restrain or prevent competition in the supply or
price of any article or commodity in general use in this
state, * * * or which * * * agreement or con
tract shall in any manner control the price of any such ar
ticle or commodity, fix the price thereof, * * * or fix
any standard or figure in which its price to the public shall
be in any manner controlled or established, is hereby de
clared an illegal restraint of trade, * * *."

There can be no doubt that the above statute prohibits
agreements of the kind suggested by the commission. The
only question is whether the conservation commission is
given specific authority (in the nature of an exception to ch.
133, Stats.) to fix the price at which commercial fishermen
may dispose of their catch or to authorize agreements be
tween the fishermen themselves fixing such prices.

Examination of the statutes fails to reveal any provision
which may be construed to give the commission that power.

Subsec. (2), sec. 29.174, Stats., reads as follows:

"It shall be the duty of the conservation commission and
it shall have power and authority to establish open and close
seasons, bag limits, rest days and other conditions governing
the taking of fish or game, in accordance with the public pol
icy declared in subsection (1). Such authority may be exer
cised either with reference to the state as a whole, or for any
specified county, or for any lake or stream or part thereof."

By sec. 29.085, Stats., the commission is authorized to

"regulate hunting and fishing on and in all interstate
boundary waters, and outlying waters specified in subsec
tion (4) of section 29.01. Any act of the conservation com
mission in so regulating the hunting and fishing on and in
such interstate boundary waters and outlying waters shall
be valid, all other provisions of the statute notwithstanding,
provided such powers shall be exercised pursuant to and in
accordance with section 29.174 and subsection (7) of sec
tion 23.09."

The above statutes, while delegating to the commission
very broad powers in respect to the regulation of hunting
and fishing, do not authorize the commission to indulge in
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price fixing. The legislative conception of the scope of the
powers involved in the regulation of hunting and fishing is
illustrated in subsec. (2), sec. 29.174, which delegates au
thority "to establish open and close seasons, bag limits
*  * * rest days and other conditions governing the tak
ing of fish or game". The purpose and policy of the legisla
ture in enacting ch. 29 is specifically declared to be to "con
serve the fish and game supply and insure to the citizens of
this state continued opportunities for good fishing, hunting
and trapping". Subsec. (1), sec. 29.174. The authority del
egated in subsec. (2) of sec. 29.174 shall by its terms be ex
ercised "in accordance with the public policy declared in
subsection (1)", and sec. 29.085 provides that the powers
therein set forth shall be exercised in accordance with sec.

29.174. While fixing the price of fish to rehabilitate the com
mercial fishing industry may be a measure of some merit, it
is not designed to further the policy declared in sec. 29.174.
The merits of price fixing by the government is a highly

controversial issue and price fixing in general is condemned
by sec. 133.01, Stats. Unless, therefore, the intent of the leg
islature to authorize the commission to establish minimum

prices in the fishing industry is clearly indicated, it must be
held that the agreement in question would be invalid.
You are advised that the commission has no authority

either to require Brown county fishermen to enter into such
an agreement or to authorize them to do so.
NSB
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Courts — Clerk of Circuit Court — Taxation — Income
Taxes — Wisconsin Statutes — Clerk of court paid salary
must collect fees for filing delinquent income tax warrant
from taxpayer at time such warrant is satisfied or released.

Sec. 71.36, subsec. (7), Stats., created by ch. 1, Laws Spe
cial Session 1937, applies only where clerk is not paid on
salary basis.

In so far as sees. 59.43 and 71.36 (2) conflict, latter
controls.

March 28,1939.
Connor Hansen,

District Attorney,

Eau Claire, Wisconsin.

You state:

"The local assessor of incomes claims that subsequent leg
islation gives him the authority to pay filing fees on delin
quent income tax warrants only to clerks who are on a fee
basis and that in those instances where the clerk is paid by
salary, he is to collect his fee from the judgment debtor.
"Inasmuch as our clerk of circuit court is on a salary

basis, the assessor of incomes claims that the clerk is to col
lect fees for the county from the judgment debtor. It ap
pears that only a small percentage of the warrants on rec
ord are satisfied on the record and therefore the clerk is re-
' sponsible to the county for the fees involved, which in the

course of two years, will be appreciable."

You then ask if the clerk of court for your county may re
quire the assessor of incomes to pay filing fees on delinquent
income tax warrants at the time they are filed, or whether
he may be made responsible for such fees.

Sec. 59.43, as far as material here, provides:

*  * every such clerk may require his fees to be
paid in advance for any services except such as are to be
performed in the progress of a trial in court."
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Delinquent income tax warrants are filed pursuant to sec.
71.36, Stats. Subsec. (2) thereof, as amended by ch. 1, Laws
Special Session 1937, effective October 7, 1937, provides:

"The sheriff shall within five days after the receipt of the
warrant, file with the clerk of the circuit court of his county
a copy thereof, unless the taxpayer shall make satisfactory
arrangements for the payment thereof with the tax com
mission, in which case, the sheriff shall, at the direction of
the commission, return such warrant to it. The clerk shall
docket the warrant as required by section 270.745, and
thereupon the amount of such warrant, together with inter
est as provided by paragra.ph (f) of subsection (3) of sec
tion 71.10, shall become a lien upon the real property of the
topayer against whom it is issued in the same manner as a
jud^ent duly docketed in the office of such clerk. The clerk
of circuit court shall accept, file and docket such warrant
without prepayment of any fee, but the fees provided by
subsection (42) of section 59.42 shall he added to the
amount of such warrant and collected from the taxpayer
when satisfaction or release is presented for entry; pro
vided, that in counties wherein the clerk is compensated
otherwise than by salary such fees may he paid by the state
in the manner provided by subsection (7) of section 71.36
and added to the amount of the warrant and collected as
herein provided. The sheriff shall be entitled to the same
fees for executing upon said warrant as upon an execution
against property issued out of a court of record, to be col
lected in the same manner. Upon the sale of any real estate
the sheriff shall execute a deed of the same, and the tax
payer shall have the right to redeem the said real estate as
from a sale under an execution against property upon a
judgment of a court of record."

It will be noted that sec. 59.43, Stats., provides that fees
are to be paid in advance for all services, performed by a
clerk of court, whereas sec. 71.36 (2), referring specifically
to delinquent income tax warrants, provides that all fees
allowed for filing such warrants are to be collected from the
taxpayer if the clerk is paid on a salary basis. It is only
when he is paid on a fee basis that sec. 71.36 (7) is
applicable.

It seems clear that the legislature by the amendment to
sec. 71.36 (2), Stats., intended to require clerks of courts
paid on a salary basis to file delinquent income tax war-
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rants without cost to the state, and that all fees due the clerk
for filing such warrants are to be collected from the tax
payer when a particular warrant is released or satisfied. In
case of a conflict between this section and sec. 59.43, the
former must control, since it is well settled that where two
statutes conflict, the later supersedes the earlier in so far
as full effect cannot be given to both. State ex rel. M, A.
Hanna Dock Corp. v. Willcuts, 143 Wis. 449, 453, State ex
rel. Hayden v. Arnold, 151 Wis. 19, 29, State ex rel. Pelishek
V. Washburn, 223 Wis. 595, 601.
Furthermore, the special provisions of a statute dealing

with a particular subject prevails over general provisions
in the same or other statute relating to the same subject, in
case there is a conflict. Kollock v. Dodge, 105 Wis. 187,
195; Wisconsin Gas <& Elec. Co. v. Ft. Atkinson, 193 Wis.
232, 241; Fox v. Milwaukee Mechanics' Ins. Co., 210 Wis.
213, 216.

Applying the above rules of statutory construction to
sees. 59.43 and 71.36 (2), as amended, the latter controls in
so far as there is a conflict.

You are therefore advised that the clerk of court of your

county, being paid on a salary basis, must collect all fees
allowed him by sec. 59.42 (42), Stats., created by ch. 1,
Laws Special Session 1937, from the taxpayer at the time a
delinquent income tax warrant is satisfied or released.
The statute provides how fees for filing delinquent income

tax warrants are collected. This method of collection is ex
clusive under the familiar rule of expressio unius est exclu-
sio alterius. Under the present statute the assessor of in
comes may not be required to be responsible for the fees
collected pursuant to sec. 71.36 (2), Stats. That may be
done only by proper legislative action.

If your clerk is not paid on a salary basis, then sec. 71.36
(7), Stats., created by ch. 1, Laws Special Session 1937, is
applicable.
FAR
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Courts — Costs and Fees — Words and Phrases — Folio
— Punctuation marks, such as commas, colons, semicolons
and periods, are not counted as words or figures under sec.
271.17, Stats.
Each digit of figure is counted as separate word.

March 28,1939.
Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin,

You refer to sec. 271.17 (1), Stats., and in connection
therewith, say:

"I would like to know if a comma, colon, semicolon, and
period could be charged as a figure; whether or not com
pound words could be segregated and each part of same
charged as a separate word. For instance, in writing the
year '1938' should that be considered five or six words?"

Sec. 272.17, subsec. (1), Stats., provides:

"The term 'folio', when used as a measure for computing
fees for compensation, shall be construed to mean one hun
dred words, counting every figure necessarily used as a
word; and any portion of a folio, when in the whole draft
or paper there shall not be a complete folio and when there
shall be any excess over the last folio, shall be computed as a
folio."

You first wish to know whether a comma, colon, semicolon
or period may be considered a figure or word when comput
ing a folio under the above quoted section.
In the construction of statutes all words and phrases shall

be construed and understood according to the common and
approved usage of the language. Sec. 370.01 (1), Stats.
Wadhams Oil Co. v. State, 210 Wis. 448. This rule would ap
ply here since there is nothing in sec. 271.17 (1), Stats., in
dicating that the terms used therein shall be given a techni
cal or restricted use.

Since your question refers specifically to commas, colons,
semicolons and periods, it will be necessary to consider a
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definition of these terms. A comma is defined as a point
used to indicate the smallest interruption in continuity of
thought, the making of which contributes to clearness. The
semicolon makes such division a little more pronounced.
11 C. J. 1236-1237. A period is defined as a point that marks
the end of a complete sentence or of an abbreviated word.
Webster's International Dictionary. See 48 C. J. 812. A colon
is a character used to separate two parts of a sentence
complete in themselves and is ordinarily used after an intro
ductory word to show anticipation, such as "Dear Sir:".
Webster's International Dictionary.
From the foregoing it is clear that the characters re

ferred to in your letter are used only for purposes of punc
tuation. It is generally stated that all marks of punctuation
are used to more clearly point out the divisions in sentences
or parts of sentences used in a particular writing. 51 C. J.
91. In speaking of punctuation marks the federal court of
appeals said in Holmes v, Phenix Insurance Co., 98 Fed.
240, 241-242, that punctuation is no part of the English
language but is only an arbitrary method of separating or
pointing off sentences or parts of sentences.

Since punctuation marks are not ordinarily considered a
part of the English language such as Arabic numerals or
words, it can hardly be said that the legislature intended
that punctuation marks such as commas, colons, semicolons
and periods should be counted as either words or figures un
der sec. 271.17 (1), Stats. Had the legislature intended to
include punctuation marks when computing a folio, it could
have used the words "every figure or character necessarily
used as a word".

A similar conclusion was reached by the New York su
preme court in the case of In Re Murtaugh, (1911) 128
N. Y. Supp. 850, 71 Misc. Rep. 513. In that case an appli
cation had been made to the New York supreme court for
the approval and allowance of a stenographer's bill for tak
ing testimony in an insanity hearing. The court refused to
count punctuation marks as figures or words and, in doing
so, said at pp. 851-852:

" (1) Section 21 of the general construction law provides
that 'a folio is 100 words, counting as a word each figure
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necessarily used.' The word 'figure' does not include punctu
ation marks, and is not so intended in this section. If that
had been the intention of the Legislature, it would have
used the words 'each figure and character.' Bouvier's Law
Dictionary defines the word 'figures' as 'numerals,' and nu
merals are letters or characters representing number. In
'Words and Phrases,' the title 'Figures' contains no refer
ence to punctuation marks, which are treated under another
title. Punctuation, in writing and printing, is a pointing off
or separation of one part from another by arbitrary marks;
a division of a composition into sentences. So says the Cen
tury Dictionary. When a stenographer is taking testimony,
he does not make a note of punctuation marks, for the rea
son that the speaker utters no sound to indicate one. He
does of figures, and there is the reason of the statutory dis
crimination. In transcribing his notes, the stenographer
may arbitrarily point off as many commas as he pleases;
but that is not transcribing testimony. This state has been
liberal to stenographers in permitting them to count each
figure as a word. * * * in view of the liberality of
this state, as well as of the intention of the Legislature,
punctuation marks should not be included."

The reasoning of this case appears to be applicable to sec.
271.17, Stats., since the language used in that statute is
almost identical to that construed by the New York supreme
court.

We therefore hold that punctuation marks such as com
mas, colons, semicolons and periods shall not be counted as
words or figures as those terms are used in sec. 271.17,
Stats.

You ask also whether each digit of a figure, e. g., 1988,
would be considered one unit or a number of separate
figures.
This department has held that each digit of a figure must

be regarded as a single word. VI Op. Atty. Gen. 423. For
example, five digits would be counted as five separate words.
Since the year "1938" is composed of four digits, it would
be counted as four words, rather than one.

FAR
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Corporations — Securities Law — Sale of certificates evi
dencing interest in income or investment "plan" whereby
investor makes monthly payments to issuing company,
which company retains part of such payments and uses
balance to buy stock of savings and loan or building and loan
associations for investor and to pay premiums on life insur
ance policy issued to investor to assure completion of "plan"
to maturity, company retaining possession of loan associa
tion stock and insurance policy and handling disbursement
of funds resulting therefrom and certificate specifying defi
nite amount due at maturity payable in one sum or as annu
ity at option of investor, constitutes sale of security as de
fined in sec. 189.02, subsec. (7), Stats., so that firms selling
certificates are "dealers" within sec. 189.02 (2), salesmen
are "agents" within sec. 189.02 (1) and require license as
such under sees. 189.12 and 189.13 and certificates require
registration prior to such sale.

March 28,1989.

Public Service Commission.

You have requested an opinion as to whether certain firms
and persons engaged in the practices outlined in your letter
are "dealers" or "agents" as defined in section 189.02, Stats.,

so that such firms or persons would be required to obtain
licenses under the provisions of sees. 189.12 and 189.13,
Stats. From your letter and from files submitted in connec
tion therewith we understand the facts surrounding the
activities of these firms and persons to be as follows:

Certain private organizations in corporate form or other
wise are offering within the state of Wisconsin certain in

vestment or income "plans". These organizations, which
will be designated herein as the "selling agents", are en
gaged through salesmen in soliciting the public on behalf of
certain corporations designated as "service companies", to
purchase the said investment or income "plans". The mode
of operation of each of the various "selling agents" and con
junctional "service companies" involved is substantially
alike. In the sale of a "plan" to an investor by one of the
"selling agents" on behalf of the particular "service com-



Opinions of the Attorney General 175

pany" whose plan the "selling agent" is selling, provision
is made for the payment of specified monthly payments by
the investor to the "service company", which company issues
to the investor a certificate evidencing participation and in
terest in the "plan". The "plan" contemplates the invest
ment of a part of the monthly payments made to the "serv
ice companies" in stock or "savings share accounts" or sav
ings and loan associations or building and loan associations
organized under federal or state law. The investment in
the said loan associations is made in the name of the in

vestor, the "service company" making the required pay
ments thereon. The "plan" further provides for the issu
ance of a life insurance policy on the life of the investor,
which policy is issued in such form and in such amount as to
presumably assure the completion of the "plan" to maturity
in the event of the prior death of the investor. Payment of
premiums on the insurance policy is also made by the "serv
ice company". The salesmen of the "selling agents", which
salesmen are licensed insurance agents, receive a commission
from the life insurance company issuing the policy and also
receive an additional commission for selling the "plan". The
additional commission is paid by the "service company".
The "service company" retains as a "service charge" a cer
tain specified number of the first monthly payments (the
first seven, eight or ten such payments, as the case may be,
in the various companies) less insurance premiums paid
during this period. After the payments thus retained have
been paid to the "service company" by the investor, the
"service company" puts the "plan" into full operation by
commencing payments to the particular loan association
designated and continuing payment of premiums on the life
insurance policy.
In order to determine whether the "selling agents" selling

these "plans" are "dealers" and whether the salesmen of the
"selling agent" are "agents" as defined in 189,02 (1) and
(2), Stats., it is necessary to determine whether they are
engaged in the sale of securities as defined in 189.02, subsec.
(7), Stats., which reads:

" 'Security' or 'securities' includes all bonds, stocks, bene
ficial interests, investment contracts, interests in oil, gas or
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mining leases or royalties, preorganization subscriptions or
certificates, land trust certificates, collateral trust certifi
cates, mortgage certificates, certificates of interest in a
profit-sharing agreement, notes, debentures, or other evi
dences of debt or of interest in or lien upon any or all of the
property or profits of an issuer, any interest in the profits
of a venture, the memberships of corporations organized
without capital stock, and all other instruments or interests
commonly known as securities."

An examination of the documents which comprise the
contract between the investor and the "service company"
reveals the following facts.
Upon the sale of a "plan" to an investor by the "selling

agent" the investor signs an application. The application
forms used in connection with the operation of each of the
particular "service companies" to which you have directed
attention are in substantially similar form. The application
is addressed to the "service company" and states that the
applicant is desirous of participating in the particular
"plan" and agrees to make payment monthly of specified
amounts to the "service company" as his "special agent".
Applicant appoints the "service company" his "special
agent" and authorizes and instructs the "service company"
to pay for his account and on his behalf the premiums due
on the insurance policy and the amounts due for the loan
association shares. The "service company" is to hold the life
insurance policy and the loan association shares for safe
keeping or in escrow. Mention is made of the fact that the
first seven (or more as the case may be) monthly payments
are to be retained by the "service company". It is also re
peatedly stated that the "service company" is acting only as
the "special agent" of the applicant and it is provided that
the "service company" holds no title to the insurance policy
or the loan association share accounts. The "service com

pany" agrees to receive payments from the applicant, to
give notice when such payments are due, to retain custody
of the life insurance policy and the loan association certifi
cates and to see to the payment of the amounts due on these
items. Upon the application being signed and the insurance
company issuing or agreeing to issue the insurance policy,
the "service company" issues to the investor a certificate
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evidencing the investor's interest in the particular "plan".
The certificates issued by the various "service companies"
whose certificates were embraced in your inquiry are sub
stantially alike in form and tenor. On the face of each
certificate is stated the number of months which are to run

until maturity of the "plan" and the amount which the
holder will be entitled to receive at maturity either by way
of lump sum settlement or optional annuity payments. On
the inner portion of the certificate is printed its detailed
terms and conditions and the various modes of settlement

which the holder may choose are outlined. It is stated that
the issuing company is acting only as agent of the holder
and the payments which the holder is to receive are limited
to the amount of loan or other value on the loan association

shares at any given time or the cash surrender value of the
life insurance policy. The certificate contains many other
provisions not necessary to be set out here. In addition to
the application and certificate other forms are provided
whereby the investor applies for shares in the particular
loan association designated and for his life insurance policy.
Documents are attached to the certificate signed by the issu
ing "service company" certifying that values will be pro
vided from the specified loan association and certifying to
the issuance of the life insurance policy.
From the foregoing facts as well as from a detailed exam

ination of the particular certificates and other documents in
volved in the sale of these "plans" we are of the opinion
that the sale of these "plans", in the instances with which
your letter is concerned, constitutes the sale of securities as

defined in 189.02 (7), Stats. Included in the definition of the
term "security" in said subsection are "investment con
tracts". The certificates here in question are, on their face,
investment contracts. Although a close examination of the
certificates would indicate that the purchaser thereof is in
many respects in the same position as though he had himself
opened an account for the purchase of stock of a federal
savings and loan association or other loan association and
had himself taken out a life insurance policy in the required
amount (in which event the "service company" would not
receive the first seven, eight or ten monthly payments), yet
it is clear that upon the issuance of the certificate by the
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"service company" he has, in addition, something else. The
certificate recites on its face the amount which the pur
chaser will receive at maturity. The amount of the monthly
payments which the purchaser is to make, varying with the
age of the purchaser, are calculated for him and constitute
an obligation to the "service company" as long as the con
tract is in existence. Although some months must elapse be
fore the "service company" commences to invest the in
vestor's funds in the loan association, yet during all of this
time a contract is in force between the investor and the

"service company" according to the tenor of the certificate.
The insurance policy and loan association shares are not de
livered to the investor but are held in escrow or in safe

keeping by the "service company". The investor makes the
specified monthly payments to the "service company" and
looks to the "service company" to disburse to him the funds
due upon maturity of the contract.
In State v. Gopher Tire and Rubber Co., (1920) 146 Minn.

52, 177 N. W. 937, the court said, p. 938:

"* * * To lay down a hard and fast rule by which to
determine whether that which is offered to a prospective in
vestor is such a security as may not be sold without a license
would be to aid the unscrupulous in circumventing the law.
It is better to determine in each instance whether a security
is in fact of such a character as fairly to fall within the
scope of the statute.
"No case has been called to our attention defining the

term 'investment contract'. The placing of capital or laying
out of money in a way intended to secure income or profit
from its employment is an 'investment' as that word is com
monly used and understood. If defendant issued and sold its
certificates to purchasers who paid their money justly ex
pecting to receive an income or profit from the investment,
it would seem that the statute should apply. * *

This general language, illustrating as it does the necessity
of determining in each instance whether an instrument is
within the definition, can be applied in the present case.
The sale of these "plans" therefore constituting the sale

of "securities", the "selling agents" must be held to be
"dealers" within the meaning of sec. 189.02 (2), Stats., and
the salesmen thereof must be held to be "agents" within
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the meaning of sec. 189.02 (1), so that such "dealers" and
"agents" would be required to obtain licenses under the pro
visions of sees. 189.12 and 189.13. It would also appear that
the certificates in question should be registered under the
provisions of ch. 189, Stats., prior to their sale by the "deal
ers" and "agents".
RHL

Contracts — Trade Regidation — Monopolies — Contract
between manufacturer and his jobber whereby jobber
agrees that manufacturer's products will not be sold below
certain specified maximum discounts are countenanced, au
thorized and encouraged by sec. 138.25, Stats., and said sec
tion creates no exception in favor of state when purchasing
from said jobber.

Administrative office of state cannot, therefore, insist
upon jobber giving greater maximum discount to state than
is provided for in said contract when state contemplates
purchasing from said jobber.

March 28,1939.
F. X. Ritger,

Director of Purchases.

You state that a certain manufacturing company has en
tered into a maximum discount agreement with jobbers han
dling its products and that the discounts fixed in such con
tract are not as large as those the state has received in the
past. The contract excepts from its terms sales made to the
United States government. You ask whether the state may
demand similar exemption. It is assumed that your inquiry
is directed only to the question whether the state can,
through its administrative agencies, demand such an exemp
tion under the present law, and not whether the legislature
can change the law to require manufacturers to exempt the
state from the provisions of such a contract. So restricted.
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your question may be restated as follows: Is such a con
tract valid in so far as it purports to include sales of said
manufacturer's products to the state of Wisconsin?
Prior to the enactment of sec. 133.25, Wisconsin statutes,

contracts fixing minimum resale prices were unlawful un
der the provisions of sec. 133.01, prohibiting contracts in re
straint of trade and, if they affected interstate transactions,
under sec. 5 of the Sherman anti-trust act. By sec. 133.25,
Wis. Stats., and the Miller-Tydings amendment to the Sher
man act, sec. 1, title 15 USCA, such contracts were ex
pressly sanctioned in so far as antimonopoly laws are con
cerned. While the Wisconsin statute provides that every
contract of such a nature shall include certain exceptions
which are set forth, it does not require that sales made to
the state shall be excepted. No objection can therefore be
raised to the validity of the contract on the ground that it is
in restraint of trade. However, if it be found that a con
tract fixing the price at which a jobber may sell a certain
product to the state is objectionable for any other reason
sec. 133.25 will not protect it, since that section merely de
clares that such a contract shall not be deemed in restraint
of trade. The only ground upon which it might be held void
is that it constitutes an attempt to stifle competition for a
public contract under the rule of those cases denouncing con
tracts tending to restrict bidding for public contracts. See
13 C. J. 436. Analysis of the agreement in question, how
ever, reveals that its purpose and effect is not to destroy
competition between producer of like commodities, but to
eliminate unwholesome and economically unsound price cut
ting upon a single product produced by the same manufac
turer. The contract is therefore restricted to a very narrow

field and the state still receives the benefit of unlimited com

petition between the producers of similar commodities. Fur
thermore, should the price fixed by the contract prove to be
unreasonably high, subsec. (7), sec. 133.25 provides that the
contract may be set aside. The interests of the state are con
sequently amply protected and in view of the legislative
declaration of a policy in favor of the elimination of un
reasonable price cutting, the agreement can hardly be said
to be contrary to public policy even though it fails to exempt
sales to the state of Wisconsin. If, then, the agreement is
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valid, it follows that a manufacturer may freely enter into
such a contract and the state certainly has no power to pre
vent him from doing so or to force him to make any excep
tions therein other than those provided in sec. 133.25 Stats.

If selling below the price agreed upon is an unfair trade
practice, as applied to Farmer Jones or Merchant Smith, it
is difficult to see why it is not equally an unfair trade prac
tice as applied to the state. Presumably, the state has as
much purchasing power as Farmer Jones or Merchant
Smith. The state is simply getting a taste of its own medi
cine and declared public policy of encouraging price fixing
between manufacturer or producer and his jobber. If such
is a sound public policy, the state cannot complain when the
policy is put into effect against the state, at least until the
legislature creates exceptions in favor of the state. The leg
islature thus far has created no exceptions in favor of the
state. It must follow, therefore, that administrative officers
may not create such an exception; that administrative offi
cers may not insist upon the jobber breaching his contract
with the manufacturer when dealing with the state.
NSB

Public Printing — Newspapers — Two year provision of
sec. 331.20, Stats., is not applicable to other requirements
set forth therein nor does fact that newspaper skipped issue
within two year period, that had otherwise been continu
ously published for two years or more, prevent paper from
being one that has been "regularly and continuously pub
lished" within meaning of statutes.

March 28,1939.
Lee C. Youngman,

District Attorney,

Barron, Wisconsin.

You inquire whether the Rice Lake Bulletin is eligible to
publish legal notices under section 331.20, Stats., under the
following facts and circumstances:
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The Rice Lake Bulletin is published at Rice Lake. It se
cured second class mailing privileges under the federal
postal laws on July 12,1937, and prior to that time had been
a "free circulation sheet". This paper has been regularly
and continuously published at least since July of 1937 with
the exception of one week, approximately June 2d or 3d of
1937. At that time the Rice Lake Chronotype carried the
following article:

"Les and Vern Lindvig, who published the Rice Lake Bul
letin the past year or more, informed us that they had ac
cepted positions with a newspaper circulation firm at Des
Moines, Iowa, and were leaving for there today. The boys
said for the time being Walter Erickson would be in charge
of the shop.
"Lindvig Bros, stated no issue of the Bulletin would be

gotten out this week, but there would be next week after
the list in the subscription campaign ending last Saturday
had been tabulated. A St. Paul firm that owns the machin
ery here is advertising for a buyer."

Despite this article, a printer in the employ of the Rice
Lake Bulletin made an affidavit that an issue was printed
although no copy was retained for the paper's files. This
paper has recently changed ownership. In view of the fore
going, it is asked whether this paper is eligible to publish
legal notices under sec. 331.20, Stats. That section reads in
part:

"No publisher of any newspaper in the state of Wisconsin
shall be awarded or be entitled to any compensation or fee
for the publishing of any legal notice, advertisement, or re
port of any kind or description required to be published by
or in pursuance to any law or by order of any court unless
such newspaper has all the requirements enabling it to be
entered by the United States post-office department as en
titled to second class mailing privileges and has a bona fide
paid circulation to actual subscribers of not less than three
hundred copies at each publication, if in villages or in cities
of the third and fourth class, and one thousand copies in
cities of the first and second class, and further that such
newspaper shall have been regularly and continuously pub
lished in such city and county for at least two years imme
diately before the date of such notice, advertisement, or
report, * * *."
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No information was given as to the circulation of this pa
per or how long it has been published. For purposes of this
opinion it will be assumed that this paper has been pub
lished the required length of time and has the required
circulation.

Under sec. 331.20, Stats., a newspaper may receive com
pensation for publishing legal notices if it complies with the
following requirements:
(1) Has second class mailing privileges under the postal

laws.

(2) Has a bona fide paid circulation of not less than 300
subscribers for each issue.

(3) Has been published regularly and continuously for
two years immediately before a legal notice is published.
(4) Appears at regular intervals of at least once a week,

contains reports of happenings of recent occurrences, and is
designed for the interest of the general reader.
From the facts submitted and what has been said hereto

fore, it appears that requirements (1), (2) and (4) have
been met. In connection with requirement (1) it was sug
gested that the paper must have had second class mailing
privileges at least two years before a legal notice was ac
cepted for publication. Upon this point, this department
said in an unpublished opinion to the district attorney of
Rusk county, dated August 21, 1937:

"1. It must meet the requirements enabling it to be en
tered by the United States post-office department as entitled
to second class mailing privileges.
"This requirement, according to your letter, has been met.
'"2. It must have a bona fide paid circulation to actual

subscribers of not less than three hundred copies at each
publication, if in villages or in cities of the third and fourth
class, and one thousand copies in cities of the first and sec
ond class.

"We understand that this requirement likewise has been
met.
"3. It must have been regularly and continuously pub

lished for at least two years immediately before publishing
a legal notice.
"This requirement also has been met according to your

letter.

"Thus all of the statutory requirements appear to have
been met, and we do not believe that the first and second
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requirements above mentioned, are to be considered as a
part of the third requirement. They are separate and dis
tinct requirements, and if the legislature had intended that
the second class mailing privileges and the paid circulation
requirements must have been met for two years, it could
have said so, and its failure to do so as to the first and sec
ond requirements, while including this time element in the
third requirement, seems to conclusively show a definite leg
islative intent not to include the time element in the first two
requirements, under the familiar doctrine of expressio unvus
est exclusive alterius, that is, the expression of the one re
sults in the exclusion of the other. See cases cited in Cal-
laghan's Wisconsin Digest under 'Statutes', sec. 111."

Since the two year publication requirement cannot be
read with the second class mailing privilege requirement, it
is our conclusion that the fact that such privilege was se
cured on July 12, 1937, is immaterial.
Requirement (3) provides that a newspaper, in order to

be eligible to publish legal notices, must "have been regw-
larly and continuously published in such city and county for
at least two years immediately before the date of -such no
tice, advertisement, or report. * *
A strict interpretation of this section would seem to re

quire publication for two years of a newspaper at least once
a week without interruption for any reason. It is quite pos
sible that newspapers, especially in smaller communities,
might miss an issue due to a breakdown in the press, death
of the publisher, change of ownership, etc. When speaking
of the two year publication requirement, this department
said in VIII Op. Atty. Gen. 869, 870:

"Undoubtedly the object of requiring the regular publica
tion of the newspaper for a period of two years before the
date of the tax sale notice is to prevent the establishment of
papers for the mere purpose of obtaining the public print
ing, and to insure the advertisement in a paper that has a
bona fide established circulation."

From the facts submitted, it is clear that the Rice Lake
Bulletin was not established for the mere purpose of obtain
ing public printing and does have a bona fide established
circulation in the community. Since a statute must be given
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a reasonable interpretation in order to carry out the intent
of the legislature, a newspaper should not be disqualified if
otherwise eligible under sec. 331.20 merely because it missed
one issue due to a change in ownership or for any other le
gitimate reason. Thus the fact that this newspaper failed
to publish the week of June 3d, 1937, would not disqualify it.
The fact that there was a change in ownership is not ma

terial. For example, this department has held that the
change of name or location in the county of an eligible news
paper would not make such newspaper ineligible under the
statutes. XXV Op. Atty. Gen. 544. Again in VIII Op. Atty.
Gen. 869, it was held that a change in language of a news
paper would not disqualify it. In the opinion this depart
ment said, p. 870:

"The Antigo Herold has at all times been a newspaper
published at Antigo. The change in the language used has
not made it a different newspaper. It enjoys the same rights
and privileges as second class matter under the federal stat
ute. (Sec. 6668 Barnes' Federal Code, 1919, 20 Stats, at
Large 359.) It continues to be published weekly, is pub
lished for the same purpose as before, and enjoys substan
tially the same circulation and goes to the same sub
scribers."

The same reasoning would apply to the Rice Lake Bulle
tin since apparently it has at all times been a newspaper
published at Rice Lake and the change in ownership has not
made it a different newspaper. It still enjoys the same
rights and privileges as second class matter under the fed
eral statutes and continues to be published weekly for the
same purpose as before and enjoys substantially the same
circulation and goes to the same subscribers as formerly.
In view of the foregoing, it is clear that this paper is el

igible to publish notices under 331.20, Stats.
NSB
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Counties — County Board — Courts — County board has
power to permit use of court room for non-governmental
functions provided such use is in interest of public welfare
and does not interfere with use of court room by judiciary.
Circuit court or judge has inherent power to protect itself
against any action of county board or its committee that
would unreasonably curtail its power or materially impair
its efficiency.

Circuit judge or court has no power to prohibit use of
court room at all times for all purposes other than court use
and county board use unless facts are such that such order
does have reasonable relation to exercise of judicial func
tion. Under ordinary circumstances such order appears to
have no reasonable relation to judicial function.

March 31,1989.
Earl F. Kileen,

District Attorney,

Wautoma, Wisconsin.

In your letter you state that you have been requested to
obtain an opinion from this office upon the following state
ment of facts:

"For a long period of time the building committee of the
county board has been asked for, and has given, permission
for various groups of law-abiding citizens to hold their
meetings in the county court room. During the month of
March of this year it was the hope of the five posts of the
American Legion in Waushara county to hold their twen
tieth birthday anniversary, accompanied by an appropriate
program, in the circuit court room. With the consent of the
building committee, notices were sent to the citizenry of
Waushara county that such program was to be held at the
court house on March 16th, 1989 at 8 o'clock P. M. A news
story to that effect was run in the local Wautoma paper and
individual notices were sent to all members of the Legion
residing in Waushara county. It must be remembered that
at this time the circuit court of Waushara county was not in
session and would not convene until the first Monday of
April, 1989. It must be likewise remembered that it has
never been the desire of these groups to use the circuit
judge's chambers or the library that is connected with the
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circuit court. After the mailing of the above described no
tices and the news item above referred to, the clerk of the
circuit court received an order from the circuit judge pro
hibiting such use, a copy of such order being attached
hereto."

The order that you refer to is as follows:

"Mr. R. L. Booth,
Clerk of Court,
Wautoma, Wis.
Dear Mr. Booth:
My attention has been called to the fact that in your

county there are several requests for the use of the circuit
court room for other than court purposes. I am going to ad
here to the rule and order that has been in effect for sev
eral years that the circuit court room, including the library
and judge's chambers, shall not be used for any other pur
pose except the holding of court, and the meetings of the
county board.

Unless you have a written order or statement from me to
the contrary you will bear this in mind and please enforce
this rule.

Very truly yours,
[Name of circuit judge]."

You inquire:

"When the circuit court is not in session, who has the con
trol of the circuit court room and the balance of the court
house, other than the judge's chambers and the library; the
building committee of the county board, on authority from
the county board, or the circuit judge?"

Strictly speaking, the circuit court is in session at all
times. Sessions run from one term to another. We presume

that what you mean is that the jury cases are over for the
present term and that the next jury term does not com
mence until the first Monday of April — that in the interim
the court room is in use by the circuit court only upon such
occasions as the court has need for same in disposition of
court business, that is, intermittent and occasional use.
In XXII Op. Atty. Gen. 404, we held that the county board

has control over the courthouse and courthouse grounds
by virtue of 59.07, subsecs. (1), (2), (4) and (6); that the
county board has the right to permit the use of the court-
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house for non-governmental functions, provided such use is
in the interest of the public welfare and does not interfere
with the use of the court rooms by the judiciary.
We have been unable to find any statute conferring pow

ers either upon the circuit court or the judge thereof with
respect to exclusive control of the use of the court room. It
would seem to follow that the circuit court or the judge's
control of such room must be grounded upon the inherent
powers possessed by courts and judges to protect the judi
cial branch of the government against any action that would
unreasonably curtail the powers of the court or materially
impair its efficiency. Inherent powers are grounded upon
the principle of ex necessitate rei. It would seem that the
court possesses inherent power to control the use of the
court room within the limitations of the following principle:

"* * * The authorities, in so far as any can be found
on the subject, are to the effect that a constitutional court of
general jurisdiction has inherent power to protect itself
against any action that would unreasonably curtail its pow
ers or materially impair its efficiency. A county board has
no power to even attempt to impede the functions of such a
court, and no such power could be conferred upon it. Cir
cuit courts have the incidental power necessary to preserve
the full and free exercise of their judicial functions, and to
that end may, in appropriate cases, make ex parte orders
without formally instituting an action to secure the desired
relief. * * *" In re Court Room, 148 Wis. 109, 121.

For further cases upon discussion of inherent powers of
the court, see In re Janitor of Supreme Court, 35 Wis. 410,
and Rubin v. State, 194 Wis. 207.
There remains to be considered whether a circuit court

or judge acting within the scope of his inherent powers as
expounded in the quotation from In re Court Room, supra,
has power to make an order that the circuit court room, in
cluding the library and i judge's chambers shall not be used
for any other purpose except the holding of court and the
meetings of the county board. It is difficult for us to see
where such an order can be said to be reasonably necessary
for the court to protect itself against unreasonable curtail
ment of its powers or actions which materially impair its
functions. The particular meeting in question is to be held
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at 8:00 o'clock, p. m., and at a time when the circuit court
has only intermittent use or need for the court room even
during court hours. It is difficult to see where the meeting in
question can in any way "unreasonably curtail" the court in
the exercise of its functions or "materially impair" the effi
ciency of the court.
Any such question naturally involves facts as well as law.

It is conceivable that a factual presentation might be made
whereby such an order could be said to be within the scope
of the inherent power of the court in protecting itself
against unreasonable curtailment or acts that materially af
fect its efficiency. All that we can do is state that under or
dinary circumstances and in the absence of an unusual fact
ual situation, it would appear that an order of the court that
purports to go as far as this order appears to be consider
ably beyond the scope of the inherent power of the court in
relation to its court functions.

There is an inconsistency between your statement of facts
and the judge's letter to the clerk of court. You state that
for a long period of time the county board has been asked
for and has given permission to various groups to hold
meetings in the court rooms. The judge's letter states:

"* * * I am going to adhere to the rule and order that
has been in effect for several years * *

You do not refer us to any such rule or order. The letter of
the judge to the clerk obviously is not an order and can have
no force as such. If there is any such rule or order at pres
ent in existence to which we have not been referred, it
would seem that the proper procedure would be to petition
the court for vacation or modification of such rule or order.

Testimony may then be taken bearing upon the reasonable
ness or unreasonableness of the rule and the necessity or
nonnecessity for such rule in the exercise of the judicial
functions. Upon such testimony the court will then enter an
order. If the order as entered appears to. conflict with the
principle of the inherent powers of the court within the lan
guage of the quotation from In re Court Room, supru, such
order may be appealed from and the question finally
determined.

NSB
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Public Officers — Board of Control — Superintendent of
Workshop for Blind — Trade Regulation — Negotiable In^
struments — Checks — Board of control may authorize use
of check writer by superintendent of workshop for blind in
drawing checks for institutional bills of less than seventy-
five dollars but board is without power to waive any claim
that state may have against bank which honors check so
signed without authority.

April 4,1939.

H. B. Evans, Chief Accountant,

Board of Control.

You state that in accordance with the provisions of sec.
20.17 subsec. (19), Stats., a contingent fund has been al
lotted to the Wisconsin workshop for the blind in order to
cover the payment of institutional bills of less than seventy-
five dollars. A bank account has been taken out in the name

of that institution with the X Bank, which has been desig
nated as the depository. Mr. E. F. Costigan, the supervisor
of the workshop, has been authorized to draw checks on
this account. The bank has also been authorized to accept
the signature of Mrs. Hedwig Robinson in the absence of
Mr. Costigan.
You state further that the workshop for the blind is de

sirous of using a checkwriter which would print the signa
ture of Mr. Costigan on checks. The X Bank has requested
the board of control to adopt a resolution authorizing it to
accept checks with this imprint as well as to "waive any
claim which it may hereafter have against said bank on ac
count of its paying and charging to the account of said Wis
consin workshop for the blind, any check when such im
pression was placed thereon by some person without au
thority or unlawfully using the mechanism for the Wiscon
sin workshop for the blind to print or stamp such
impression."
You ask whether the board of control is within its rights

in approving this resolution and delegating to Mr. Costigan
the right to use this mechanism in drawing checks against
this account for sums of less than seventy-five dollars.
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It has been held that where a bank accepted a check bear
ing a depositor's signature which was unlawfully affixed by
means of a stamp the bank could not charge the amount of
the check against the depositor's account, provided the de
positor was not negligent in respect to his custody of the
stamp. Kepitigcdla Rubber Estates v. National Bmih of
India, (1909) 2 K. B. 1010; Robb v. Pennsylvania Co., 3 Pa.
Super. Ct. 254, affirmed in 186 Pa. 456, 40 Atl. 969, 41 Atl.
49, 41 L. R. A. 695, 65 Am. St. Rep. 868. See comment in
37 Am. L. Reg. (N. S.) 745. Although the question has not
been decided in Wisconsin, it is probable that, in view of
these authorities, any loss resulting from the acceptance of
such a check would be held to fall upon the X bank. The re
quested waiver in this instance, if valid, would effectively
bar the assertion of a claim against the bank and, conse
quently, the state appropriation would suffer the loss.

The powers of a purely statutory tribunal must be found
within the four corners of the statute creating it. City of
Milwaukee v. Railroad Commission, 206 Wis. 339 at 352,
240 N. W. 165. The board of control exists by virtue of ch.
46 of the statutes. That chapter contains no provision which
either directly or by implication confers a power upon that
body to waive a present or possible future claim for the
recovery of money appropriated to its use by the state.

Sec. 20.17, subsec. (19), provides in part:

"Out of the appropriations for the operation of the sev
eral institutions under the jurisdiction of the state board of
control there is allotted to each institution, subject to the
approval of the emergency board, such sums as may be nec
essary to be used as a contingent fund for the payment of
institutional bills of less than seventy-five dollars, * * *,
The amount allotted to each institution shall be deposited in
a separate account to be known as the 'contingent fund' in a
public depository to be designated by the state board of
control. Payment of institutional bills of less than seventy-
five dollars shall be made by check drawn by the superin
tendent against such account, except as herein otherwise
provided, without the necessity of being first submitted to
the state board of control and to the secretary of state for
approval and audit. * * *"
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The authority granted by this section regarding the des
ignation of a public depository cannot reasonably be con
strued to include the power to waive a right to a claim
which might arise in connection with such a deposit, since
such a waiver is not a usual incident to the designation of a
depository. This department is of the opinion, therefore,
that under the present statutory provisions, the board of
control has no authority to waive any right to assert a claim
which might arise in the future relative to a fund allotted
to it by the state.

Since the superintendent of each institution under the ju
risdiction of the board of control is specifically authorized to
draw checks for institutional bills of less than seventy-five
dollars, there is no substantial reason for prohibiting his use
of a checkwriter to reduce the labor of personally signing
numerous checks. See Rohh case, supra. You are therefore
advised that the board of control may authorize the use of a
checkwriter by the superintendent of the Wisconsin work
shop for the blind in drawing checks for institutional bills
of less than seventy-five dollars but that you have no right
to waive any claim that you may have against a bank for
honoring a check so signed without authority.
NSB

NH
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Indigent, Insane, etc.—Custody and supervision by state
department of mental hygiene would not be lost if depart
ment, acting under authority of sec. 51.12, subsec. (8),
Stats., transfers to county asylum for chronic insane person
sentenced to life imprisonment who was subsequently trans
ferred to Winnebago state hospital by board of control act
ing as commission in lunacy. Sec. 51.13 (2) would not ap
ply and county institution would receive patient subject to
provisions of sec. 51.23 (3) and sec. 51.22, Stats. No con
tract with county institution whereby custody and control
of state is retained and whereby institution agrees never
to release or parole patient under any circumstances appears
to be necessary although it might be prudent to have such
understanding or agreement with institution.

April 4,1939.

Grant C. Haas, Director,

Board of Mental Hygiene.

You state that on May 1,1919 one A was sentenced to life
imprisonment in the Wisconsin state prison for first degree
murder. In 1923 she was transferred to the Winnebago
state hospital after having been pronounced insane by the
board of control acting as a commission in lunacy. Her pres
ent condition makes it advisable to transfer her from the
Winnebago state hospital to an asylum for the chronic in
sane. You ask whether the department of mental hygiene
may enter into a contract with some county asylum binding
the superintendent of such asylum never to release or parole
said patient.

Subsec. (2), sec. 51.13, Stats., expressly authorizes the su
perintendent of any county asylum upon recommendation of
the visiting physician to grant leaves of absence to patients
in his institution. It is extremely doubtful whether the su
perintendent could contract never to exercise the power con
ferred upon him by that statute in those instances where
the statute is applicable.

It is the opinion of this department that under the facts
you present, subsec. (2), sec. 51.13 does not apply and that
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the superintendent would have no power to release or grant
a leave of absence to this particular patient. Consequently,
there is no absolute necessity for a contract of the kind you
suggest.

Sec. 51.22 authorizes the board of control to transfer in
sane prisoners from the state prison to the central state hos
pital and subsec. (3), sec. 51.23 declares:

"All persons required by law to be committed or trans
ferred to the central state hospital for the insane, but re
maining or confined in any other state hospital because suffi
cient provision has not been made for their care and treat
ment at said central state hospital, shall be subject to the
statutes governing inmates of the said central state
hospital."

By virtue of the above statute A is subject to the statutes
governing inmates of the central state hospital. Subsec.
(1), sec. 51.23 provides:

"The provisions of all statutes relating to state hospitals
for the insane, except subsections (1) (2), (4), (5), and
(6) of section 51.12 and section 51.13, are applicable to the
central state hospital for the insane."

The excepted provisions are those relating to transfer
and parole. It will be noted then that the only provisions
for the transfer of persons committed or transferred to the
central state hospital are those contained in sec. 51.12 (3)
and sec. 51.23 (2). Since yoU apparently do not contemplate
removing A to Milwaukee county hospital pursuant to sec.
51.23 (2), the only statute under which the proposed trans
fer can be made is sec. 51.12 (3). The power there given the
board of control is conditioned upon a finding that the pa
tient is incurably insane and that he is retained to the ex
clusion of more hopeful cases. Assuming that such a find
ing has been or will be made, the question is whether such
transfer will give to the county superintendent the same
authority to release or parole A that he exercises over reg
ular patients by virtue of sec. 51.13 (3).
The theory that insane criminals may be released from

custody at the will of the superintendent of the institution
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in which they are confined is hostile to the intent and pur
pose of the legislature as revealed throughout the statutes.
Sec. 51.23 (1) expressly excepts from the statutes made
applicable to inmates of the central state hospital those pro
visions dealing with release of the insane from state institu
tions; sec. 51.28 (2) provides that if any patients are trans
ferred to the Milwaukee county hospital they shall be sub
ject to the statutes governing inmates of the central state
hospital; by sec. 51.23 (3) all persons required by law to be
committed to the central state hospital but confined in other
state hospitals shall be subject to the statutes governing in
mates of the central state hospital; sec. 357.13, which pro
vides for the commitment to state hospitals of persons in
sane at the time of conviction for crime, expressly prohib
its the release of such persons except upon the order of the
court having jurisdiction over their trial. There is clearly
no reason why persons insane at the time of their convic
tion should be more closely or carefully confined than those
who became insane after conviction and commitment to the
state prison. In the light of the overwhelming evidence that
the legislature intended that insane criminals should not be
released from custody under the rules governing the release
of the ordinary insane and feeble-minded, it would be highly
unreasonable to hold that the legislature, by permitting
transfer of the criminally insane to county asylums under
subsec. (3), sec. 51.12, intended that the superintendent of
the county asylum should have authority to release them.
Turning again to sec. 51.22, which authorizes the trans

fer of insane persons from the state prison, we find that the
last sentence thereof provides:

"When a prisoner thus removed recovers his reason be
fore the expiration of his sentence, he shall, by order of the
board, be returned to the prison from whence he was
taken."

Any transfers made under that section are subject to the
above limitation, namely that the prisoner must be returned
to the state prison when he recovers his reason. Clearly that
limitation impliedly prohibits any release of such prisoner
prior to his recovery. Wherever A may be transferred after
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the initial transfer from the state prison, the provisions of
the statute pursuant to which she was removed will control.
Consequently, the county superintendent must keep A con
fined until her recovery and upon her recovery, if it should
ever occur, by the direct mandate of the statute under which
she was removed from the state prison, he is required to re
turn her to said prison.
You are therefore advised that, if the proposed transfer

is made, the superintendent of the county asylum will be
bound by the law never to release or parole A and that,
while a contract to that effect may be prudent, it does not
appear to be necessary.
NSB

RK

Education — Vocational Education — State board of vo

cational and adult education in computing amounts actually
expended for salaries for instruction and supervision upon
which to compute federal and state aids under sec. 41.21,
subsec. (1), par. (b). Stats., is not authorized to deduct
tuition received by local school.

April 4,1939.

George P. Hambrecht,

Board of Vocational and Adult Education.

You inquire whether the state aid to vocational and adult
education shall be calculated on the basis of the gross an

nual salaries paid for instruction and supervision or
whether the amount of nonresident tuition shall first be

deducted.

Sec. 41.21, subsec. (1), Stats., provides:

" (b) If it appears from such report that such school or
schools have been maintained pursuant to law, in a manner
suitable to the state board of vocational and adult education.
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the said board shall certify to the secretary of state, in favor
of the several local boards of vocational and adult education,
amounts equal to one-half the amount actually expended for
salaries for instruction and supervision; * *

The above statute refers to the "amount actually ex
pended for salaries". The word "expend", according to
Webster's Dictionary, means to pay out or disburse money;
apparently it has no reference to "net cost". The addition
of the word "actually", in our opinion, simply emphasizes
the fact that the amounts in question must in fact have been
paid and that the salaries must in fact be for instruction and
supervision.

According to the plain and ordinary meaning of the lan
guage used by the legislature the amount of state aid is to
be based on expenditures of the local board for a particular
item, namely, salaries for instruction and supervision. The
fact that the board has another and independent source of
income which may be applied to payment of salaries does
not alter the fact that it actually expended a certain amount
of its fund for salaries. Had the legislature intended that
the amount of state aid should be based on the net cost of
furnishing instructors and supervisors it undoubtedly would
have used language to that effect. Since we find no clear in
dication of a legislative intent to the contrary, the natural
and ordinary meaning of the language used must prevail.
You are therefore advised that no deduction may be made
of tuition received prior to estimating the amount of state
aid.

NSB

RK



198 Opinions of the Attorney General

Fish and Game — Game warden does not have right,
without search warrant, to enter those portions of refrig
erated locker plant subject to sole control of manager of
plant unless he has reason to believe wild animals, taken or
held in violation of provisions of ch. 29, Stats., are to be
found therein.

Game warden does not have right, without search war
rant, to open or require to be opened any individual refrig
erated locker rented to customer unless he has reason to be
lieve wild animals, taken or held in violation of provisions
of ch. 29, Stats., are to be found therein.
Manager of refrigerated locker plant is not responsible

for seeing that game belonging to customer is removed from
customer's locker at expiration of time when such game
may lawfully be kept in such locker.
Warrant authorizing search of refrigerated locker plant

describing same as one "occupied by A," who is owner and
manager of said plant, does not authorize officer executing
such warrant to search lockers therein which have been
rented to individual customers. Before individual lockers
may be searched they must be definitely described in
warrant.

April 4,1939.

Connor Hansen,

District Attorney,

Eau Claire, Wisconsin.

In Eau Claire county there are several refrigerated storage
plants which contain separate lockers which are rented to
patrons of the plant. In these plants animals are slaugh
tered and the meat is hung up in a separate drip room. The
meat is then sold to patrons of the plant and is wrapped,
stamped with the locker number of the patron, frozen in the
quick freezing room for twenty-four hours and then placed
in the locker rented by the customer. Each locker has two
keys—one kept by the manager of the plant, and the other

' by the customer who rents the locker. The customer has
access to his own locker at all times and may take meat out
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of it at any time without the knowledge of the manager of
the plant or anyone else. The manager likewise has access
to the locker, but ordinarily opens the locker only for the
purpose of putting meat in it as directed by the customer.
The manager of the plant does not know how long meat
stays in the locker unless he makes a special examination
of the locker. With these facts in mind, you inquire:

"1. Has a game warden any right, without a search war
rant, to enter a refrigerated locker plant and inspect meat
which is being hung up in the plant, meat which is in the
quick freeze room or meat which is in any locker not rented
but under the sole control of the manager of the plant?
"2. Has a game warden any right, without a search war

rant, to open or require to be opened, any locker rented by a
customer?
"3. Is the manager of the plant in any wise responsible

for seeing that any game belonging to a customer is re
moved from the customer's locker at the expiration of tiie
time when such game may lawfully be kept in such locker?
"4. If a search warrant is procured against the corpora

tion or individual owner of the plant, may an officer open
customers' lockers under such search warrant, or must the
complaint be made against the individual customer renting
such locker?"

Art. I, sec. 11, Wisconsin Const., provides:

"The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches
and seizures shall not be violated; and no warrant shall is
sue but upon probable cause, supported by .oath or affirma
tion, and particularly describing the place to be searched
and the persons or things to be seized."

Sec. 29.05, subsecs. (5) and (6), Wis. Stats., relating to
police powers of the state conservation commission and its
deputies, provide as follows:

"(5) They shall be permitted by the owner or occupant
of any cold storage warehouse or building used for the stor
age or retention of wild animals, or carcasses or parts
thereof, to enter and examine said premises; and the said
owner or occupant, or his agent, servant, or employe, shall
deliver to any such officer any wild animal, or carcass or
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part thereof, in his possession during the close season there
for, whether taken within or without the state.
"(6) They shall seize and confiscate in the name of the

state any wild animal, or carcass or part thereof, caught,
killed, taken, had in possession or under control, sold or
transported in violation of this chapter; and any such officer
may, with or without warrant, open, enter and examine all
buildings, camps, vessels or boats in inland or outlying wa
ters, wagons, automobiles or other vehicles, cars, stages,
tents, suit cases, valises, packages, and other receptacles and
places where he has reason to believe that wild animals,
taken or held in violation of this chapter, are to be found;
but no dwelling house or sealed railroad cars shall be
searched for the above purposes without a warrant."

Sec. 29.05, subsec. (6), has been upheld as authorizing
a conservation warden to search an automobile without a
warrant where the warden had reasonable or probable cause
to believe that it contained contraband. State v. Leadbetter,
210 Wis. 327, 246 N. W. 443, See also Wilder v. Miller, 190
Wis. 136, 208 N. W. 865; and Carroll v. United States, 267
U. S. 132.

The probable cause referred to in sec. 29.05 (6) " * is the
existence of such facts and circumstances as would excite

an honest belief in a reasonable mind, acting on all the facts
and circumstances' " Glodowski v. State, 196 Wis. 265, 269,
quoting from State v. Baltes, 183 Wis. 545, 549.

Sec. 29.05, subsec. (6), however, would authorize a search
of a building, including a refrigerated locker plant, only if
the probable cause referred to therein existed.

Sec. 29.05, subsec. (5), at first glance, might be construed
as an attempt by the legislature to authorize the deputies of
the state conservation commission to search "any cold stor
age warehouse or building used for the storage or retention
of wild animals, or carcasses or parts thereof" without a
search warrant and without the existence of the probable
cause required under sec. 29.05, (6). In our opinion, how
ever, such a construction would be erroneous. This statute
merely constitutes a direction to "the owner or occupant of"
the warehouse or buildings referred to therein, to permit
such warehouse or buildings to be entered and examined.
If the owner or occupant of the warehouse or buildings re
ferred to in that subsection refuses to allow the conserva-
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tion warden to enter and examine the premises when such
warden either has a search warrant or, not having one, has
reason to believe that wild animals, taken or held in viola
tion of the provisions of chapter 29, are to be found therein,
such owner or occupant would violate a provision of chapter
29 of the statutes and would be subject to the penalty pro
vision found in sec. 29.63, subsec. (1) par. (d), or 29.64,
Stats. Sec. 29.05, subsec. (5), is only another police power
regulation to which the owners or occupants of cold storage
warehouses and buildings used for the storage and retention
of wild animals are subject. Thus, it is our opinion that a
game warden does not have a right, without a search war
rant, to enter a refrigerated locker plant and inspect that
portion of the premises subject to the sole control of the
manager of the plant, unless the warden has regison to be
lieve that wild animals taken or held in violation of the pro
visions of chapter 29 are to be found therein.

Upon the basis of the reasoning given in the answer to
question one, it is our opinion that a game warden does not
have a right, without a search warrant, to open or require
to be opened any locker rented by a customer, unless the
warden has reason to believe that wild animals taken or held

in violation of the provisions of chapter 29 are to be found
therein.

The department of agriculture and markets advises that
refrigerated locker plants are not subject to, or licensed un
der, the provisions of the uniform cold storage act found in
chapter 99 of the statutes. The relationship which exists
between the owner of a refrigerated plant and the customer
who rents a locker therein is akin to the relationship which
exists between a bank and a customer who rents a safety
deposit box therein. Subject to very limited authority given
to the manager of the plant, largely as his agent, the cus
tomer who rents the locker has sole control thereof.

The jurisdiction of the customer over the individual locker
may be, in law, as complete as his jurisdiction would be had
he rented similar space wholly separated from the rest of
the refrigerated plant.

Sees. 29.39 and 29.395 provide:
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"No person shall have in his possession or under his con
trol, or have in storage or retention or as common carrier
for any one person, any game, game fish, or other wild ani
mal or carcass or part thereof, during the close season
therefor, or in excess of the bag limit for one day or below
the minimum size thereof at any one time during the open
season, whether lawfully or unlawfully taken within or
without the state."

"It shall be unlawful to have in possession or under con
trol during the open season the carcass or part of the car
cass or skin of any protected wild anintal showing that the
same has been taken during the close season for such
animal."

As the locker is subject to the control of the customer, so
are the contents thereof. When the meat is purchased from
the owner of the plant, frozen and deposited in the locker of
the customer, the meat is in the possession and under the
control of the customer rather than the owner or manager
of the plant, and was placed, and is kept, in storage by the
customer rather than by the owner or manager of the plant,
although such owner or manager may have acted as the
agent of the customer in performing the physical task of
placing the meat in the locker. In answer to your third
question, it is our opinion that the manager of the plant is
not responsible for seeing that any game belonging to a cus
tomer is removed from the customer's locker at the expira
tion of the time when such game lawfully may be kept in
such locker.

A search warrant must contain a description of the prem
ises to be searched, so specific and accurate as to avoid any
unreasonable or unauthorized invasion of the right of se
curity; it must identify the premises to be searched in such
manner as to leave the officer in no doubt and to leave him

no discretion as to the premises to be searched. People v.
Martens, (111.) 170 N. E. 275; State ex rel. King v. District
Court, (Mont.) 224 Pac. 862; State v. Nejin, 140 La. 793,
74 So. 108.

The purpose in specifying a definite description is to
avoid the issuance of general or traveling warrants which
purported to authorize searches in a great many places with
out specifying them. United States v. Snyder, 278 Fed. 650.
From the fact that the description must be definite, it does
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not follow that the description must be a legal one or that it
must be technical. ChTusdcki v. Hinrichs, et al., 197 Wis.
78, 221 N. W. 894.
In that case it was held that a search warrant describing

the rural property to be searched as "The premises occupied
by V. C." was valid where the designation of the premises
by the owner's name enabled the officers to make the search,
though in the legal description contained in the warrant the
wrong section and range were given.

It would appear that the locker of an individual customer
would be considered in the nature of premises occupied by
him, rather than premises occupied by the owner or man
ager of the refrigerated plant as a whole. A warrant au
thorizing search of a refrigerated plant "occupied by A"
when A was the owner and manager of the refrigerated
plant as a whole, would not sufficiently describe the lockers
rented to B, C and D to authorize search of said lockers. Be
fore such individual lockers may be searched, they must be
definitely described in a warrant.
JEW
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Counties — Public Officers — County Judge — Salary
paid county judge by virtue of special act of legislature con
ferring upon county court certain circuit court and justice
of peace jurisdiction and providing that judge, in exercise
of such jurisdiction, shall receive salary of twelve hundred
dollars per annum until said salary is changed by county
board, is not affected by sec. 253.15, subsec. (4), Stats., nor
is judge entitled to fees collected by virtue of said section
in administration of jurisdiction conferred by special act.

Sec. 253.15 (4) does not convert salary method of com
pensation into fee method of compensation where neither
special act nor resolutions of county board authorize fee
method of compensation.

April 4,1939.

James H. Larson,

District Attorney,

Shawano, Wisconsin.

In your letter you enclosed a letter from the county judge
of Shawano county addressed to you and which you have re
ferred to us for an opinion with respect thereto. The letter
states:

"At the November 1930 session of the Shawano county
board of supervisors the following resolution was adopted:

Resolution No. 20
"Resolved by the county board of supervisors of Shawano

county that the salary of the county judge of Shawano for
the ensuing term, shall be and is hereby fixed at the sum of
$3,500.00 per year for said term, in twelve equal monthly
installments.
"That the said salary is to cover the compensation for

services rendered as county judge, as judge of the juvenile
branch of said court and as compensation for services ren
dered as Judge of the justice court branch of the county
court and the circuit court branch of the county court as
provided by chapter 145 of the law of 1925.
"Dated this 20th day of November, 1930.

B. H. PRAHL
Adopted November 21,1930 CHAS. elsholtz
Approved December 1,1930 albert haupe
T. A. Loken, Chairman
O. 0. Wiegand, Clerk.
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"The Shawano county board of supervisors at its meet
ings in 1936 and 1937 failed to fix the salary of the county
judge for the ensuing term which commenced on January 3,
1938, but provided in its budget under the heading 'Ex
penses for operation and maintenance' the following:

Account Name 1935 1936 1937
County Court 6,815.57 7,000.00 7,000.00

"I respectfully refer you to the opinion of the attorney
general dated March 2, 1939 to D. E. Schnabel, district at
torney, Lincoln county, Merrill, Wisconsin, and the opinon
of the attorney general given under March 1,1932 to James
P. Cullen, district attorney. Prairie du Chien, Wisconsin,
found in Vol. XXI, Op. Atty. Gen. 245. I would like to get
your official opinion as to what is the salary of the county
judge for the current term, and as to whether or not the sal
ary is in lieu of fees, and if so, what fees."

The opinion to District Attorney Cullen, XXI Op. Atty.
Gen. 245, is obviously inapplicable as the budget referred to
does not even purport to fix the salary of the county judge,
as did the budget referred to in the opinion to District At
torney Cullen. This particular budget apparently not only
includes the salary of the county judge, but the salary of the
register in probate, and other operation and maintenance
items. Under the circumstances, nothing much with respect
to fixing of salary can be gleaned from the particular budg
ets referred to.

In the opinion to D. E. Schnabel, district attorney of Lin
coln county, dated March 2, 1939,* we held:

"* * * it must follow that sec. 59.15 (1), Stats., was
repealed by the enactment of sec. 253.15 (4), Stats., in so
far as the former section applies to salary and compensa
tion of county judges.
"We interpret sec. 253.15 (4) to mean that the county

board is without jurisdiction to legislate with respect to
fees, per diem and compensation of a county judge unless
such fees, per diem, or compensation is referable to or pay
able from the county treasury; that the emoluments of the
office belong to the county judge, except in so far as the
county board may legislate otherwise; that the county board
may legislate otherwise only with respect to fees, per diem
and compensation which is referable to or payable from the

*Page 139 of this volume at 144.
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county treasury; and that unless the county board takes af
firmative action providing that the salary shall be in lieu of
such fees, per diem or other compensation, the county judge
is entitled to such fees, per diem or compensation, in addi
tion to salary."

In said opinion we further held, p. 145:

"A fee, per diem or other compensation is referable to or
payable from the county treasury, as that term is used in
this opinion, if the county treasury may ultimately or in
some event be liable therefor as well as in a sense of pri
mary and only liability."

There remains only the application of the foregoing to
the facts submitted. No resolution fixing the salary other
than the 1930 resolution has been submitted. In the ab

sence of a more recent resolution, that resolution controls.
See sec. 59.15, (4), Stats., which reads as follows:

"Salaries of officers or persons included within the provi
sions of subsections (1), (2) and (3) fixed by or pursuant
to law shall be and remain the salaries of such officers and
persons until changed by the county board pursuant to this
section."

Section 21, ch. 145, Laws 1925, which gave your county
court circuit court and justice court jurisdiction, provides
as follows:

"The county judge of said Shawano county, Wisconsin,
shall receive an annual salary of twelve hundred dollars, for
performing the duties required by this act, to be paid out of
the county treasury in equal monthly installments at the
end of each month, until the county board of Shawano
county shall by resolution fix a different salary."

Section 31 of said chapter further provides:

"All fines and all costs and fees collected by the clerk in
every civil and criminal action or proceeding under the gen
eral statutes of this state tried or determined by the county
court, which if tried or determined by the circuit court or
circuit judge would be paid over to the county treasurer,
shall be accounted for and paid over quarterly by the clerk
of said county court into the county treasurer of said
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Shawano county. All fees collected in any action or pro
ceeding in the justice court branch of the court shall be paid
over to the county."

It appears, therefore, that the county judge, in the exer
cise of the circuit and justice court jurisdiction, conferred
by ch. 145, Laws 1925, has never been upon a fee basis and
said chapter gave him no right to fees collected. There is no
language in sec. 253.15, (4), Stats., which would convert
the salary provided for in ch. 145, Laws 1925, into a fee
method of compensating the judge for services performed
in the exercise of circuit court and justice court jurisdic
tion conferred by the act. There appears to be no resolution
of the county board that would work any such conversion
from a salary to a fee method of compensation. The judge,
therefore, in the exercise of circuit and justice court jur
isdiction conferred by ch. 145, Laws 1925, is compensated
by salary and by salary alone.

The resolution of 1930 fixing the salary of the judge
clearly contemplates that the $3,500.00 per year shall be in
lieu of all fees and other per diems. It is effective for that
purpose in so far as any fees, per diem, or other compensa
tion provided for in the revised statutes are referable to or
payable from the county treasury. Since the enactment of
ch. 468, Laws 1935 (sec. 253.15 (4), Stats.), the resolution
would not be effective as to any fees, per diem, or other com
pensation provided for by the general or revised statutes
and which is in no sense referable to or payable from the
county treasury. In this connection it must be remembered
that fees, per diem, or other compensation is referable to or
payable from the county treasury if the county treasury
may ultimately or in some event be liable therefor as well as
when the county treasury is the only source of pajmient or
when the county treasury is primarily liable for the pay
ment.

Under ch. 145, Laws 1925, and the 1930 resolution of the
county board, it is our opinion that your county judge is en
titled to only such fees, per diem, or other compensation as
is provided for in the general or revised statutes and with
respect to which the county treasury would in no event be
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liable to him for payment of same, and that he is entitled
to no fees in the exercise of circuit court and justice court
jurisdiction conferred by ch. 145, Laws 1925.
NSB

Elections — Citizenship — Child born at Washington,
D. C., to federal employee who was resident of this state
and who has throughout intervening years maintained his
residence in this state, takes domicile and residence of said
parent, and said child, although still living in Washington,
D. C., with said parent, upon whom she is dependent, upon
reaching her majority and until she intentionally acquires
residence elsewhere, is resident of this state for voting
purposes.

April 4,1939.

Fred R. Zimmerman,

Secretary of State.

You state that X was born and raised in Washington,
D. 0., where her father, who formerly lived in Wisconsin,
is employed by the federal government in the department of
agriculture. X's father has voted by mail in Wisconsin dur
ing the entire period of his employment in Washington,
D. C.

X, who is now twenty-two years of age, is living with her
father, upon whom she is wholly dependent. She has never
voted or claimed legal residence anywhere.
You ask whether X has the right to vote by mail in

Wisconsin.

Sec. 6.01, subsec. (1), Stats., provides:

"Every citizen of the United States of the age of twenty-
one years or upwards, who shall have resided in the state
one year next preceding any election, and in the election dis
trict, or precinct where he offers to vote, ten days, shall be
deemed an eligible elector."
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In construing a residence requirement in a statute relat
ing to voting, it has been held:

"It is true, of course, that a person may have two or more
residences, as distinguished from a domicile * * *;
but the word 'residence' or 'resident,' when used in the Con
stitution, or in statutes relating to the subject of voting
*  * * is in nearly every case synonymous with
'domicile.' " In re Rooney, 159 N. Y. S. 132 at 135,172 App.
Div. 274.

See also Kempster v. Milwaukee, 97 Wis. 343; Op. Atty.
Gen. for 1902, 78.

It is now settled that the domicile of every person, at
birth, is the domicile of the person on whom he is legally de
pendent, whether it is at the place of birth or elsewhere.
Glos V. Sankey, 148 111. 536, 36 N. E. 628 at 633. And it is
equally well recognized that a domicile, once established,
will continue until a domicile elsewhere has been estab

lished. Seibold v. Wahl, 164 Wis. 82, 85, 159 N. W. 546;
Kempster v. Milwaukee, supra.
From your statement of facts it appears that X's father,

although living in Washington, D. C., has successfully re
tained his domicile and residence and voting privileges in
Wisconsin. Hence, in view of the above authorities, it is ap
parent that X, during infancS'^, was domiciled in and a resi
dent of Wisconsin by virtue of her parentage. Since she has
taken no steps to change that domicile or residence upon be
coming of age, her status in this regard remains the same.

This conclusion is in accord with a decision based upon
facts similar to those under consideration. The Missouri

court has stated:

"Carlos B. Tomlin voted for contestant, and the vote was
counted by the court. The father of the voter received em
ployment as clerk in the general land office at Washington,
D. C., in which he is still engaged. The son, when 16 years
of age, removed with his father to Washington, where he
continued to live. When he voted [in Missouri] he was 22
years of age. The residence of the father was not changed
by reason of living in Washington City while engaged in
the civil service of the United States. The residence of the
son continued the same as that of the father during the
minority of the former, and until he acquired one of his
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own. He testified that he had never intended to change his
residence, though he continued to live in Washington after
he had attained his majority. The question was one of in
tention and the finding of the court will not be disturbed."
Lankford v. Gebhart, 32 S. W. 1127,1181, 130 Mo. 621.

See also Dennis v. State, 17 Fla. 389.
You are therefore advised that X is now a resident of

Wisconsin for purposes of voting and that, if she procures
her registration in the manner prescribed by sec. 6.17,
subsec. (5), she may then vote in Wisconsin by mail as pro
vided by sees. 11.54 to 11.68, inclusive of the statutes.
NSB

NH

Appropriations and Expenditures — Publicity — Public
Officers — Conservation commission has power under sec.
23.09, subsec. (7), par. (1), Stats., to join with private
groups or associations in carrying on out-of-state advertis
ing projects and pay part of costs thereof.

April 6,1939.

Honorable Julius P. Heil,

Governor.

Certain out-of-state advertising and promotional activi
ties, such as all-year advertising displays and exhibits at
outdoor shows and similar expositions, have been carried on
by private groups or recreational associations for the pur
pose of publicizing the recreational facilities and attractions
of the state. It is now proposed that the conservation com
mission defray a part of the future costs of carrying on
these publicity projects and make payment thereof out of
the so-called "recreational advertising fund" appropriated
by sec. 20.205, subsec. (3), Stats. The moneys would not be
turned over to the private organizations to spend, but the
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conservation commission would join with them in conduct
ing and carrying on such projects and itself pay part of the
expense thereof. You direct our attention to the opinion in
XXVI Op. Atty. Gen. 452 and ask whether the conserva
tion commission has the authority to so expend such
appropriation.
The so-called "recreational advertising fund" is appro

priated by sec. 20.205 (3), Stats., to the conservation com
mission to be used by it in the execution and carrying out
of the functions set out in sec. 23.09 (7) (1), Stats. As
stated in the opinion in XXVI Op. Atty. Gen. 452, the con
servation commission is given broad powers by sec. 23.09
(7) (1) to determine how such fund shall be spent in order
to effect the purposes for which it is appropriated.
In XXV Op. Atty. Gen. 123 we held that the commission

had the power and authority under sec. 23.09 (7) (1) to ex
pend such "fund" in putting on exhibits to advertise the re
creational advantages of Wisconsin at outdoor shows and
similar expositions held outside the state and for the ex
penses of its employees in connection therewith.
However, in the opinion in XXVI Op. Atty. Gen. 452, we

pointed out that such statute does not give the commission
the power to allot any part of such "fund" to private or
ganizations to be used by them in carrying on their own ac
tivities of publicizing the recreational advantages of Wis
consin. The objection thereto is that without legislative sanc
tion public funds would be expended by private persons or
organizations. Nothing in the statute grants the commission
the power or authority to turn the moneys of said fund over
to private persons to expend. What the statute does is give
to the commission the power and authority to itself expend
the funds for the purpose of publicizing the recreational ad
vantages of the state. Thus, while it is left to the judgment
of the commission to determine the desirable and feasible
ways of spending such funds in furtherance of the desired
result, the expenditures must be made by the commission
itself.

We find nothing, however, in the statute that would pro
hibit the conservation commission from sponsoring and car
rying on out-of-state advertising projects in conjunction
with private groups or organizations and paying a portion
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of the costs thereof. If the commission determines that is

an advisable way of effectively carrying out the objective of
publicizing the recreational facilities and advantages of the
state, it would have the authority to participate therein and
to directly pay its proper part of the expenses thereof which
it incurred and agreed to pay. Any such expenditures by
the commission would be subject, however, to the general
restrictions which govern expenditures by state depart
ments.

HHP

Automobiles — Corporations — Motor Transportation —
WPA truck rental contracts and actual practices thereun
der examined to determine whether such trucks are operated
by United States within language of exemption, sec. 194.05,

subsec. (1), Stats. Ruling in XXV Op. Atty. Gen. 197 ad
hered to.

April 6,1939.

Lawrence R. Larson, Chief Clerk,

Senate.

Senate Resolution No. 12, S., in substance invites our at
tention to XXV Op. Atty. Gen. 197, in which it was held
that the operation of a motor vehicle on a WPA project is
not within the purview of chapter 194, Stats.; invites our
attention to "changed conditions" (presumed to mean
changed methods of operation by WPA) and requests that
we review the opinion referred to in the letter in the light
of such changed methods of operation and that we advise
whether the opinion referred to controls with respect to
present methods of operation.
At the time the opinion was rendered, WPA methods of

operation were stated in the opinion to be as follows:
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" (1) The rental of a truck by the hour with gas, oil,
maintenance, etc., furnished by the owner, but without the
furnishing of a driver.
"(2) The rental of a truck by the hour with gas, oil,

maintenance, etc., furnished by the owner, and with driver
also furnished.
"(8) The rental of a truck from one who is called a 're

lief owner operator,' that is to say, the owner operates the
truck himself and he is a person who is included on the re
lief rolls. The rental of the truck and the compensation paid
to the relief operator is computed in separate items so that
a part of the compensation is paid as wages and a part as
truck rental."

No question can be raised as to the soundness of that opin
ion as applied to methods of operation (1) and (3) above
referred to. Under method (1), WPA furnished its own
employee, relief or otherwise, to operate or manage the
truck and under method (3), the owner operator was a re
lief owner operator in the employ of WPA.
The exemption section, 194.05 (1), provides as follows:

"Neither this chapter nor section 76.54 shall apply to mo
tor vehicle or vehicles owned or operated by the United
States, any state or any political subdivision thereof."

The operators under both method (1) and method (3),
being employees of the government, their operation must be
the government's operation and such trucks clearly were
"operated by the United States" within the meaning of the
exemption.
The opinion made no attempt to distinguish method (2)

from methods (1) and (3). However, there can be no doubt
but that the opinion is much more questionable with re
spect to method (2) than with respect to the other two
methods of operation. Under method (2), the driver, fur
nished by the owner, was at least ostensibly an employee of
the owner. Under method (2), at the time of rendition of
the opinion as well as under present methods of operation,
the truck with driver was rented by the government from
the owner at a certain specified rental per hour. The owner
in turn had to pay the driver wages at the prevailing wage
rate for the type of service in question. The driver thus
furnished was not pay rolled by the government.
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If the opinion referred to was sound as applied to method
of operation No. (2) referred to in that opinion, then it is
sound as applied to present methods of operation as there is
no essential difference between the two. At the time of ren
dering the opinion, WPA's practice with respect to method
(2) was that of contracting for rental of the truck plus
driver to be furnished by the owner upon what was called
"fixed or schedule rate" basis. As a result of a recent ruling
of the comptroller general (the supreme court for most fed
eral agencies), WPA is no longer permitted to contract for
rental of trucks upon a "fixed or schedule rate" basis but
must contract upon a competitive bid basis of rental in com
pliance with sec. 3709, revised statutes (USCA, Title 41,
sec. 5).

The fact that rental contracts must in the future be let
upon a competitive bid basis rather than as heretofore in no
wise changes the essential nature of the problem involved
in determining whether these trucks are within the language
of the exemption. The essential problem is one of determin
ing the relationship between the driver and the government
to the end that it may be determined whether it can be said
that these trucks are "operated by the United States"
within the meaning of the exemption.
The determination of the relationship between the driver

of one of these rented trucks and the government presents
a most difficult problem of analysis. The WPA set-up as ap
plied to any of the recognized legal relations,—^master and
servant, employer and employee, principal and agent, etc.,—
is such a part-man part-beast hybrid sort of thing as to
literally defy any conclusive analysis. The government has
exhibited a very human tendency of wanting to "have its
cake and eat it". The government apparently wants and
asserts all of the attributes of an employer but goes to great
length to establish that it is not the employer,—^at least on
paper. We proceed to attempt to analyze the relationship
that exists.

Present methods of operation permit the rental of trucks
with or without operator. In practice, some eighty per cent
of the trucks actually rented are with operator. Where the
rental is without operator WPA furnishes the operator, the
operator is an employee of the government; such relation-
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ship is recognized by all concerned and there is no difficulty
in reaching the conclusion that trucks rented upon such
basis are "operated by the United States" within the lan
guage of the exemption.
When trucks are rented with operator, the operator may

be either the owner or a driver furnished by the owner. The
rental contract is entered into through the procurement di
vision of the United States treasury department. The pro
curement division advertises for bids for rental of a truck

with driver. The government endeavors to specify how
many hours or designate by some other unit, such as days or
weeks, the extent of the rental period and the nature of the
work. The owner usually bids or offers to rent his truck
with driver at so much per hour rental. The owner is
obliged to carry workmen's compensation insurance with re
spect to the driver furnished. He is obliged to specify that
he is the owner of the truck, the license number and license
rating, and the rental contract is with respect to a specific
truck with driver. The contract further provides that
"trucks having the same license rating but with different
license numbers may be substituted for listed trucks only
after approval of such substitution has been given by the
state procurement officer * * The rental contracts
are subject to further restrictions as follows:
"4. Federal Eight-Hour Law (Act of June 19, 1912, 37

Stats. 187)

"The following provisions of the Federal Eight-Hour Law
shall be made part of this contract:
"No laborer or mechanic doing any part of the work con

templated by this contract, in the employ of the contractor
or any sub-contractor contracting for any part of said work
contemplated, shall be required or permitted to work more
than eight hours in any one calendar day upon such work at
the site thereof. For each violation of the requirements of
this article a penalty of five dollars shall be imposed upon
the contractor for each laborer or mechanic for every calen
dar day in which such employee is required or permitted to
labor more than eight hours upon said work, and all penal
ties thus imposed shall be withheld for the use and benefit
of the Government: Provided, That this stipulation shall be
subject in all respects to the exceptions and provisions of
the Act of June 19, 1912 (37 Stats. 137) relating to hours
of labor".
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"5. Minimum Wages
"Contractors who employ drivers or teamsters in the per

formance of this contract hereby agree to pay such drivers
or teamsters not less than the prevailing wage rate per hour
shown on page 1, and agree to submit, when requested, evi
dence that such wages have been paid."

The contracts are skilfully drawn to make it appear that
the driver furnished is the employee of the truck owner and
that there is no employer-employee relationship between
the government and the driver furnished by the owner. They
are skilfully drawn to make it appear that the government
is merely contracting for the rental of equipment and is not
hiring men or hiring services. The federal employment
compensation bureau does not recognize that there is any
employer-employee relationship between the driver of the
trucks furnished by the owner and the government.

It seems to be apparent that if the owner-driven rented
truck or truck rented with driver furnished by owner comes
within the language of the exemption law "or operated by
the United States" some relationship between the govern
ment and the driver such as master and servant, employer
and employee, or principal and agent is necessary. The gov
ernment cannot be the operator if the truck is actually be
ing operated by some one bearing no legal relationship to
the government which would make the government the op
erator of the truck.

If the matter were to be decided upon the basis of the
request for bids, submission of bids, and the terms and con
ditions of the contract ultimately entered into, it would be
most difficult to conclude that the driver of these trucks is

anything other than the employee of the truck owner. The
problem presented would probably be ruled by Packard v.
Industrial Commission, 213 Wis. 1, and the line of cases
therein cited to the effect that:

" 'The reason is that the hiring is not of the team distinct
from the driver or of the driver distinct from the team, but
is the hiring of the entity composed of the two. While the
hirer acquires dominion or authority over the entity to des
ignate the work that shall be done and direct the manner of
doing it, he acquires no authority to direct how the team
shall be driven, managed, or cared for, nor can he divide the
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entity by separating the driver from the team. He may dis
pense with the services of the entity—the driver and the
team—^but he cannot discharge the driver and substitute
another. The safety and well-being of the temn is a matter
of concern to the owner. It may be greatly damaged from
the standpoint of health and soundness, as well as disposi
tion and habits, by unskilful management and inconsiderate
and cruel treatment. Hence the owner says, in effect: "I
will not hire my team to be driven by a stranger, but I will
hire my team with a driver of my own choosing, one in
whom I repose trust and confidence. You shall not discharge
him and substitute another. That is a right I reserve."
(P. 5, quoting from Wdgner v. Larsen, 174 Wis. 26, 30-31.)

However, when the actual practice is examined with re
spect to degree of control which WPA, through its project
foreman or manager, exercises over the drivers of these
trucks, it is difficult to see wherein the government is not
actually the employer—if not a general employer, at least a
special employer to the extent that it can be said that the
driver is an employee of the government at least for some
purposes. In actual practice, we have not been able to find
where WPA exercises any more supervision and control
over its own employee operated truck than it does over the
rented truck which is either owner-operated or driver-fur
nished by owner. Every attribute which an employer or-,
dinarily exercises with respect to his employee is exercised
by WPA over the drivers of these rented trucks.

Within the rule of Packard v. Industrial Commission,
supra, and the cases therein cited, (see especially Wagner v,
Larsen, 174 Wis. 26), there is room for two employers. It
may be quite possible that the truck owner is the employer
within the meaning of these cases with respect to actual
management of the truck while in use. On the other hand,
it is quite conceivable that the government is the employer
with respect to every other conceivable operation of the
truck. Such would appear to be the case in actual practice.
The problem would be ruled by C. R. Meyer & Son Co. v.

Grady, 194 Wis. 615, which would make the driver the em
ployee of the government were it not for the fact that the
government has gone to such great lengths to make it ap
pear otherwise and to contract against any such relation
ship. But the relationship cannot be determined solely with
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regard to the contract. Actual practice and actual opera
tions must be considered as well as the language of the con
tract. The mere calling of a rose a violet does not make it
any the less a rose. The same is true with respect to a
question of employer-employee relationship.
As at present advised, it is our opinion that the govern

ment's degree of control asserted and exercised over the
driver of the rented truck, whether that driver be the own
er or a driver furnished by the owner, is such that it can be
reasonably concluded that there is an employer-employee
relationship. It seems unnecessary to determine the exact
extent of this relationship,—^it is sufficient to conclude that
the relationship exists. We do not think that the govern
ment must be the sole or only employer in order for it to
come within the language of the exemption "operated by the
United States". If actual operations under the rental con
tracts are such and the degree of the government control
over the driver is such that it can be determined that the
truck actually is "operated by the United States", that seems
all that is necessary to determine the question.
The question is by no means free from doubt. The ques

tion was actually passed upon though probably not given
sufficient consideration when ruling with respect to method
of operation (2) as set forth in the prior opinion. Since
that time the legislature has had an opportunity to clarify
the matter if not satisfied with the conclusion reached in the
prior opinion as applied to WPA operations. Even though
we might not agree with the opinion as applied to method
(2) as an original proposition, we would hesitate to over
rule the opinion at the present time unless we can say that
the opinion is clearly wrong. We have concluded that as
applied to actual operations, the opinion is probably sound.
Under such circumstances, the language of the court in
Union F. H. S. Dist. v. Union F. H. S. Dist, 216 Wis. 102,
256 N. W. 788 (1984), cited with approval In re Kootz' Will,
decided June 21, 1938, 228 Wis. 306, 280 N. W. 672, is pecu
liarly applicable and must govern our ruling at the present
time.

«* * * Since that time two legislatures have come and
gone without amending the law; this they would in all prob
ability have done if they had deemed the opinion of the at-
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torney general unsound, and if it had been the legislative in
tention * * *"—otherwise than as expressed in the at
torney general's opinion. (P. 106.)

WPA relief quotas have been established upon the basis of
the prior opinion. The drivers of these trucks are not pay
rolled and are not counted in relief quotas. A ruling con
trary to the prior opinion will obviously affect relief quotas
and will affect WPA methods of operation. In rural areas,
it is doubtful that WPA could secure the required number of
trucks to carry on their relief projects if the owner of the
rented trucks were obliged to comply with the provisions
of chapter 194, Stats. We would be reluctant to place any
construction on the law that would interfere with the free
functioning of WPA in carrying on its employment pro
gram as a supplement to industrial and other employment
—especially after three years of acquiescence in the conclu
sion reached in the prior opinion by all concerned, including
the legislature. If the law as heretofore construed by this
department is not sound public policy and not consonant
with legislative intent, it would seem that it is for the legis
lature to make the change rather than this office.

This opinion must not be construed as giving carte
blanche authority to owners of trucks to operate them with
out complying with ch. 194, Stats., just so long as there is
some sort of relationship by contract or otherwise with the
federal government, the state, or a municipality thereof.
The opinion is confined to the WPA method of rental opera
tion and the actual practices that exist thereunder.
NSB
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Taxation — Income Taxes — Moneys owing firemen's
pensioner under sec. 62.13, Stats., are not exempt under
provisions of 62.13 (9) (d) from state's claim for income
taxes owing by pensioner. Express provisions of sec. 74.11
(3) (c) and (4) and sec. 74.30 prevail over sec. 62.13 (9)
(d). Stats. State proceeding under sec. 71.36 cannot reach
pension by order of court in supplementary proceedings but
can reach pension only by proceeding under quasi-garnish-
ment statutes—sec. 304.21, Stats.

April 6,1939.

John A. Thiel, Director,

Tax Commission.

You advise that a delinquent income tax warrant has been
filed against an individual in the city of Green Bay who has
no income or property other than a fireman's pension
amounting to $85.00 per month. In the course of supple
mentary proceedings based upon such warrant, one of the
pension checks was ordered paid to the Wisconsin tax com
mission to be applied upon the delinquent tax. The city clerk
has refused to comply with this order. You request an opin
ion as to whether money due a pensioner under the fire
men's pension law may be so appropriated to satisfaction of
delinquent income taxes assessed against said individual.

Subsec. (9), par. (d), sec. 62.13, Stats., which by sub
section (10) (e) of section 62.13 is made applicable to fire
men's pensions, provides as follows:

"Money due or to become due to any pensioner or bene
ficiary from the pension fund shall be exempt from any
process, or order of any court of this state, upon account of
any claim or demand against any such pensioner or
beneficiary."

Does the foregoing provision prevent the said pension
from being subjected to the state's claim for delinquent in
come taxes? For reasons hereinafter stated, it is our opin
ion that it does not. Sec. 71.18 (3), Stats., provides as
follows:
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"All laws not in conflict with the provisions of this act,
relating to the assessment, collection and payment of taxes
on personal property, the correction of errors in assessment
and tax rolls, and for the collection of delinquent personal
property taxes except the provisions for the compromise or
cancellation of illegal taxes and the refund of moneys paid
thereon, shall be applicable to the income tax herein
provided."

Sec. 74.11 of the statutes provides for an action to collect
taxes on personal property and provides for the entering of
judgment at the end of the somewhat summary procedure
provided for by said section. The said sec. 74.11 (3) (c)
then provides:

"* * * No stay of execution shall be allowed on any
such judgment except in case of appeal; and no property
of such defendant shall he exempt from levy and sale upon
execution issued thereon. * *

Sec. 74.11 (4) provides for filing of transcript of the
judgment in the office of the clerk of the circuit court of any
county and further provides as follows:

«  * rpjjg clerk of any circuit court in which any

such transcript is filed and docketed may issue execution
thereon; and no real or personal estate of the defendant
shall be exempt from seizure and sale upon such execution.
4c He He »

Sec. 74.29 provides for collection of delinquent personal
property tax by tax warrant attached to schedules of delin
quent personal property taxes. Sec. 74.30 provides as
follows:

74.30 (1) provides:

"The sheriff to whom any such warrant shall be delivered
shall proceed in the same manner and with the same power
to collect the unpaid taxes specified in the schedule or war
rant as he would upon execution issued out of a court of rec
ord. And the county treasurer or any person in his behalf
who is interested in the collection of said tax may make the
necessary affidavit for garnishee proceedings or attachment,
and thereupon any competent court shall have jurisdiction
of the same. Such affidavit need not state that such indebt-
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edness or property is not exempt by law from sale on execu
tion, but shall state that the indebtedness is for a delinquent
personal property tax instead of stating that it is on con
tract or judgment. Such affidavit may be amended as in
other cases."

74.30 (2) provides:

"In case any of such taxes shall be returned unpaid in
whole or in part the said treasurer may, at any time within
six years thereafter, bring an action or actions in the name
of his county to recover such unpaid taxes and the costs and
charges thereon against the persons or corporations charged
therewith in any court of competent jurisdiction; and no law
exempting any goods and chattels, lands and tenements from
forced sale under execution shall apply to a levy and sale
under any of said warrants or upon any execution issued
upon any judgment rendered in any such action; and upon
the return of such general warrant the county treasurer is
also authorized to institute against any person charged with
any personal tax which remains uncollected supplementary
proceedings for the collection thereof; and all laws applic
able to such supplementary proceedings upon judgments are
made applicable to the proceedings hereby authorized, ex
cept that if such delinquent is a resident of this state such
proceedings shall be instituted before some proper officer
of the county in which the person proceeded against re
sides, otherwise in any county in the state."

It seems clear from a reading of sees. 74.11 (3) (c),
74.11 (4) and 74.30 (1) and (2) that personal property
taxes are collectible out of any property owned by
the debtor and that the general exemption statutes
have no application. The foregoing being true with respect
to personal property taxes, it is likewise true with respect to
income taxes by the express language of section 71.18 (3),
Stats., above quoted.
The procedure followed by the commission in this case was

that authorized by sec. 71.36, Stats., which procedure in its
essentials does not differ from that of sections 74.29 and
74.30, Stats. Furthermore, sec. 71.36 (4) provides as
follows:

"If a warrant be returned not satisfied in full, the tax
commission shall have the same remedies to enforce the
claim for taxes, penalties, interest and costs as upon a judg
ment against the taxpayer for the amount of same."
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So that by the express language of said subsection all of
the remedies provided in 74.80 and 74.11 (3) (c) and (4)
are available to the commission when proceeding under sec.
71.36, Stats.

It is our opinion that the specific provisions of sees. 74.11
(3) (c) and (4) and sec. 74.30 control over the more general
provisions of sec. 62.13 (9) (d), Stats. This construction is
fortified by analysis of sovereign pregrogatives and rights as
they existed at common law. It is by no means certain that
this pension fund would be exempt from satisfaction of a
tax judgment or claim in favor of the sovereign even though
there were no such specific provisions barring exemptions
in relation thereto. The general rule is stated in 61 C. J.
1041 as follows:

"* * * Except as specifically provided for by statute,
as a general rule there is no exemption of any class or kind
of personalty from distress or seizure for taxes; and it is
immaterial that the property in question may be by law ex
empt from levy and sale on ordinary executions, or even that
it was exempted by statute from taxation, or otherwise was
not subject to taxation at the time of the assessment, al
though the contrary has been held. * *

Claims for taxes are not barred by sec. 313.08, Stats., by
failure to file against an estate within the time allowed by
law for filing other claims. Esixbte of Adams, 224 Wis. 237.

Sec. 313.16 prior to 1935 gave the state no preference or
priority by express language with respect to claims filed
against an estate. This section was amended by ch. 336 of
the laws of 1935 so that there was added to sec. 313.16 (1)
(c) the following language "or the laws of the state of Wis
consin". Thus, prior to 1935 there was no statute expressly
giving the state priority unless it could be said that the state
obtained priority by virtue of section 313.16 (c), which at
that time read as follows: "debts having a preference under
the laws of the United States". It could be urged that such
language by reference to the bankruptcy laws gave the state
priority. The supreme court in the recent case of In re Will
of Koehring, Deceased (decided March 7, 1939, 284 N. W.
523, 230 Wis. 533), held that it was unnecessary to
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determine whether said subsection gave the state a priority
prior to the 1935 amendment. The court said, p. 524:

"However, it is not necessary to pass upon the foregoing
contentions because, in the absence of any statute to the con
trary, there is applicable to the state's claim for the tax, the
rule that *at common law the crown, by prerogative right
and independently of any statute, was entitled to priority of
payment over general creditors for all debts, taxes and
other demands against the estates of insolvent debtors.'
Woodyard v. Sayre, et al., 90 W. Va. 295, 110 S. E. 689, 24
A. L. R. 1497. That rule, as is also stated in that case,
'seems to have been recognized and followed in this country
by a long line of decisions, state and federal, with but one
or two exceptions, since the government of the United States
was established j * * */ in r,© Assignment of Milwau
kee S. & W. Co., 186 Wis. 820, 323, et seq., 202 N. W. 693,
this court said:

" 'Section 1700 Statutes, [relating to the payment of
claims in voluntary assignment proceedings] in referring to
the priority of claims for taxes and other preferred claims,
is largely declaratory of the common law. * * *
" 'The proceeds derived from taxes are an essential to

the maintenance of the government, and this consideration
lies at the basis of the government's priority. Such priority
was inherent in the conunon law of England before we be
came independent. As is said in Central Trust Co. v. New
York C. & N. R. Co., 110 N. Y. 250, 18 N. E. 92, 1 L. R. A.
260: "There is great force in the claim that 'the state has
succeeded to all the prerogatives of the British Crown so
far as they are essential to the efficient exercise of powers
inherent in the nature of civil government, and that there is
the same priority of right here, in respect to the payment
of taxes, which existed at common law in favor of the public
treasury."'
" '34 Cyc. 346 states the rule as to receivers as follows:

"Generally, taxes constitute a claim upon the assets in the
hands of a receiver superior to every other claim except
costs." See, also, [1] Clark, Receivers, sec. 827, p. 909.'
"See also, Marshall v. People, 254 U. S. 380, 41 Sup. Ct.

143, 65 L. Ed. 315. State v. Bank of Maryland, 6 Gill & J.
5, 206, 26 Am. Dec. 561; United States Fid. & G. Co. v.
Rainey, 120 Tenn. 357, 113 S. W. 397; Littleton's Appeal,
(1880) 193 Pa. 177; Cooley on Taxation (4th ed.). Vol. 3,
sec. 1231, p. 2453; note in 51 A. L. R. 1356."

The court in said case concludes as follows, pp. 524-525:



Opinions op the Attorney General 225

((:1s *  in the absence of a clear and unambiguous
statute specifically denying the state's right of priority, its
right thereto exists as to all taxes by virtue of the common
law. * *

The question herein presented is not essentially different
than the question presented in the Koehring case. Common
law sovereign prerogatives prevail "in the absence of a clear
unambiguous statute specifically denying the state's right of
priority",—in this case the state's right to collect against
any property which has not been specifically exempted by
clear and express language from seizure in satisfaction of
the sovereign's claim.

In Dennis v. Maynard, 15 111. 477, 481, the court holds a
similar question similar to the sovereign prerogative right
of priority. The court says:

"All the principles applicable to the prerogative priority
of the crown in this respect equally apply to the public dues
for taxes."

By application of the doctrine of sovereign prerogatives
as they existed at common law to the problem herein in
volved, it seems quite probable that a fireman's pension could
be subjected to the sovereign's claim for income taxes even
though there were no express provisions in the statutes spe
cifically barring all exemptions in relation thereto. Having
such point in mind, it is not difficult to conclude that sec.
74.11 (3) (c) and (4) and sec. 74.30 prevail over the provi
sions of section 62.13 (9) (d). Stats.
There remains to be considered, however, the question of

whether the tax payer's pension can be reached by court
order in supplementary proceedings. We are of the opinion
that it cannot be reached by such an order.

Prior to the enactment of the quasi-garnishment statute,
the rule had been firmly established in Wisconsin as well as
in the great majority of the states that funds in the hands
of a municipality could not be reached by garnishment or
proceedings supplementary to execution. This rule has been
applied to wages, salaries, fees and benefit payments. See
Merrell v. Campbell, 49 Wis. 535; Burnham v. City of Fond
du Lac, 15 Wis. 193; 23 C. J. 835. While the quasi-gamish-
ment act has remedied the situation, it is obvious that the
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benefits of that act can be realized only by proceeding uiider
its provisions. In this regard, the state would seem to have
no more right to reach the fund by order in supplementary
proceedings than would any private suitor.
You are therefore advised that the taxpayer's pension

may be reached only by proceeding pursuant to the terms
of the quasi-garnishment statute, towit, sec. 304.21, Stats.

Sec. 71.36, subsec. (4), Stats., expressly provides;

"If a warrant be returned not satisfied in full, the tax
commission shall have the same remedies to enforce the
claim for taxes, penalties, interest, and costs as upon a
judgment against the taxpayer for the amount of same."

In XXV Op. Atty. Gen. 526, this department held that the
filing of a transcript of the warrant with the proper official
operates as quasi-garnishment of wages of a public official.
There can be no doubt that the remedy of quasi-garnish
ment is available to the tax commission on a delinquent in
come tax warrant. There is some authority to the effect
that pensions cannot be seized in garnishment proceedings.
28 C. J. 187; Manchester v. Burns, 45 N. H. 482; Seventy-
First Street & Broadway Carp, v. Thorne, 157 Atl. 851 (N.
J.). The arguments which form the basis for that view are
in the main as follows:

1. That pensions are by statute exempt from seizure for
debts.

2. That it is contrary to public policy to permit creditors
to seize the funds designed to save the beneficiary from des
titution and thus prevent him from becoming a ward of the
government or to induce an individual to enter some form of
government service.

3. That the obligation on the part of the payor or obligor
is not absolute—^that it is not a debt due the pensioner.
The first of these arguments, while valid, is not applicable

in this case since the statutory exemption is not effective
against tax claims or against the sovereign. The second
would seem to be without merit in any case for, if the pub
lic policy involved does not warrant protection of such pen
sion by a general exemption provision, there can be no
greater reason for holding that such policy prohibits gar
nishment. Garnishment, like simple execution, is a means
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of subjecting a debtor's property to the claims of judgment
creditors. The fact that his property happens to be in the
hands of a third party should not of itself give it greater
security.
As regards the third argument, it must be admitted that

the essential concept of garnishment proceedings is that the
debtor has an interest or claim upon the property to be
seized, which claim he could enforce. Taylor v. Donahoe,
125 Wis. 513; Lehmann v. Farwell, 95 Wis. 185; 28 C. J. 15.
The question is whether the claim of the debtor against the
garnishee is such that the debtor can demand payment
thereof and can enforce payment in case of refusal. The
pensioner's right to receive payment becomes fixed and ab
solute upon the happening of one of the events stated in the
law. It may perhaps be true that until the occurrence of one
of those contingencies, the government has absolute control
over the funds and may dispose of them as it sees fit with
out impairing any property rights of the beneficiary. The
case of State ex rel. Risch v. Trustees, 121 Wis. 44, so holds.
However, the court in its opinion indicated that upon the oc
currence of such event the sum promised would become
vested in the officer or his representative. Thereupon, the
beneficiary acquires a property interest and his right to the
payments would be absolute. Certainly if pajmients are
wrongfully refused, the pensioner can maintain an action to
compel the proper official to turn over the amount to which
he is entitled. Examination of the cases relating to the fire
men's pension law reveals a number of instances in which
such action has been brought.

It is considered that the obligation owing to a pensioner
under sec. 62.13 (9) (d) is sufficiently fixed and absolute to
support quasi-garnishment proceedings. The quasi-garnish-
ment statute itself refers simply to "money due, or to be
come due". The word "due" is defined as meaning "what
may be demanded." Bouvier's Law Dictionary. There seems
to be little doubt that pension payments are "due" within
that definition when the event occurs upon which they be
come payable. It follows that the funds in question may be
seized pursuant to sec. 304.21, the quasi-garnishment
statute.

NSB
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Intoxicating Liquors — Public Officers — Town Board —
Licensed tavern operator is not ineligible to serve on town
board nor is town board member ineligible to be licensed.
Town board member so circumstanced may pass upon
neither his own application for license nor any other appli
cation for license. XXIV Op. Atty. Gen. 292 adhered to.

Aprils, 1939.

Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

In your wire you refer us to XXIV Op. Atty. Gen. 292 and
inquire:

"Can town board member owning and operating a tavern
serve on town board when town board is licensing board and
part of duties as licensing board are the granting of a
license A to himself B to other persons applying can he act
on town board for any other purpose must he relinquish
either tavern license or membership on town board."

Under the old licensing laws, we ruled in a number of
opinions that a town board member or member of the city
council might be licensed but that he could not pass upon his
own license. See V Op. Atty. Gen. 686, VI Op. Atty. Gen.
461, and XXIII Op. Atty. Gen. 191, 197. It was never held
that a member of the town board could not be licensed or

that if licensed he could not be a member of the town board.

In XXIV Op. Atty. Gen. 292, we extended the logic of the
prior opinions under the new licensing law and held that a
member of the city council who was a licensed pharmacist
should not serve upon the licensing committee. The same
public policy that requires the conclusion that the member
of the board is disqualified from passing upon his own ap
plication would seem to require that he is likewise disquali
fied if he were to attempt to pass upon his competitor's or
proposed competitor's application.

It must be noted that the question that you submit does
not deal with a question of incompatability of offices. There
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is but one office involved. The question is whether a tavern
keeper is eligible for town office or whether a town officer is
eligible to become a tavern keeper. The legislature has cre
ated no disqualification. The attorney general's opinions
above cited indicate the extent to which public policy in the
absence of legislation dictates disqualification. The opinion
in XXIV Op. Atty. Gen. 292 appears to be sound in analy
sis. If the disqualification is to be further extended, it is
for the legislature to extend rather than for us.
The opinion in XXIV Op. Atty. Gen. 292 is adhered to and

is neither restricted, extended nor modified.
NSB
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Courts — Judgment — Social Security Law — Old-age
Assistance — Judgment rendered and docketed in court of
record in county in which real property of A is located prior
to filing of old-age pension certificate has priority over old-
age pension lien as to all property of A except homestead.
As to homestead, old-age pension lien by virtue of certifi

cate filed prior to improvements made and with respect to
which mechanic's lien is subsequently filed, old-age pension
lien has priority.

While old-age pension lien may not be at present enforce
able it nevertheless exists as lien, and foreclosure of me
chanic's lien must be subject to old-age pension lien.
Under sec. 289.12, Stats., only interest of owner at time of

commencement of work which forms basis of mechanic's
lien can be sold. Foreclosure judgment should be for sale of
owner's equity as it existed at time of commencement of
rendering of services,—sale of equity rather than sale of
property.

April 10,1939.

Richard G. Harvey, Jr.,

District Attorney,

Racine, Wisconsin.

You ask the opinion of this department as to the order of
priority of the various liens under the following set of facts.
A judgment was docketed in a court of record in Racine

county against one A. Subsequently A inherited a piece of
real estate situated in said county. After A had thus ac
quired the property, the Racine county pension department
filed a certificate of lien with the register of deeds of that
county in accordance with sec. 49.26, subsec. (4), Stats., as
amended by ch. 7, Laws Special Session 1937. Thereafter
certain improvements were made upon the premises by D,
who properly filed and perfected a mechanic's lien therefor.
As indicated in the opinion which you have attached to

your request, the order of priority in the situation outlined
above is as follows: first, the judgment lien; second, the
old-age assistance lien, and third the mechanic's lien.
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If the premises in question constitute the homestead of A,
then the lien of the judgment does not attach according to
the provisions of sees. 270.79 and 272.20, Stats. In that
event the old-age assistance lien ranks first and the me

chanic's lien second. The fact that the premises constitute
the homestead of A does not necessarily make the old-age
assistance lien unenforceable. Sec. 49.26, subsec. (4), as
amended by ch. 7, Uaws Special Session 1937, provides:

"* * * Provided, however, that no such lien and no
claim under section 49.25 shall be enforced against the
homestead of the beneficiary while it is occupied by a sur
viving spouse or by any surviving minor children of the
beneficiary; * *

The question is, then, not whether the property is A's
homestead, but rather whether it was the homestead of the
beneficiary and whether A is a surviving spouse or minor
child. Assuming those questions are answered affirmatively,
the old-age assistance lien is unenforceable as long as A
occupies the premises. The lien, however, is still in existence
and enjoys priority over all liens subsequently acquired or
recorded, except tax liens. Sec. 49.26, subsec. (4). Conse
quently the old-age assistance lien would be prior in rank
to the mechanic's lien although the latter could be enforced
according to sec. 272.20, subsec. (1), Stats., while the for
mer could not.

If, under those circumstances, action were brought to
foreclose the mechanic's lien, the premises would be sold
subject to the old-age assistance lien. Sec. 289.12, Stats.,
provides in part:

"The judgment shall adjudge the amount due to each
claimant who is a party to the action. It shall direct that the
interest of the owner in the premises at the commencement
of the work or furnishing the materials for which liens are
given and which he has since acquired, or so much thereof
as may be necessary, be sold to satisfy the judgment, and
that the proceeds be brought into court with the report of
sale to abide the order of the court. * *

At the time the work was commenced, A's interest in the
land was subject to the old-age assistance lien and a sale
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pursuant to an action to enforce a mechanic's lien will, by
virtue of the above statute, leave the prior lien unaffected.
To the effect that efforts to enforce a mechanic's lien must
be strictly confined to the actual interest held by the party
who authorizes the improvements at the time the improve
ments were commenced, see Milwaukee Loan and Finance
Co. V. Grundt, 207 Wis. 506; Delap v. Parcell, 283 N. W.
305. See also A. Lentz Co. v. Dougherty, 218 Wis. 493, in
which our court held that foreclosure of a mechanic's lien

would be granted subject, however, to the rights of a prior
mortgagee who had been made a party to the action.
NSB

RK

Words and Phrases — Income — Term "income from any
source" as used in sec. 45.07, subsec. (2), par. (g). Stats., is
used in broad sense as meaning "means of support derived
from any source" as applied to any individual in question,
but income of wife is not income of husband and yice versa.

April 10,1939.

Col. Wm. A. Holden, Commandant,

The Grand Army Home for Veterans,

Waupaca County, Wisconsin.

You request the opinion of this department as to the
meaning of the word "income" as it appears in sec. 45.07,
subsec. (2), par. (g). Stats. You ask whether that term
includes:

(1) Proceeds from life insurance policies;
(2) Annuities from life insurance or other savings

corporations;
(3) Payments to a widow or a mother under war risk

insurance contracts held by husbands or sons;
(4) Pension or annuities from municipal police depart

ment;
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(5) Pension or annuities from municipal fire depart
ment ;

(6) Pension as retired postal employee.

Sec. 45.07, subsec. (2), pars, (a) to (f), sets out vari
ous classes of individuals who may, as members of the home,
receive the benefit of state appropriations provided by sec.
20.03, subsec. (7). Sec. 45.07 (2) (g) provides in part:

"No person of any of the classes specified in paragraphs
(a) to (f) shall be admitted to the Grand Army Home for
Veterans * * * unless he shall pay twenty per cent of
his income from any source or at the option of the command
ant all of his income in excess of four hundred dollars into
the general fund for the maintenance and operation of the
home; provided, that a wife of a veteran may, in addition,
retain for personal use, annually, one hundred dollars inde
pendent income; provided further, that the advisory board
may in its discretion remit such sums as they deem neces
sary for the care of the minor dependents of a member.

A consideration of the provisions of this section in view
of the purpose and function of a home for veterans reveals
no reason for restricting the meaning of the word "income"
to the technical connotation which it bears when employed
in statutes relating to more specialized fields. Had the leg
islature intended to use the term in its narrow sense, it
could easily have done so.

This department has ruled that monthly pajrments of an
insurance company on a disability policy constitute "income"
as that word is used in sec. 47.08, Stats., which provides for
pensions to the blind. XXII Op. Atty. Gen. 316. And in in
terpreting the provisions of sec. 49.21, Stats., relative to
old-age pensions, we have ruled that the meaning of the
word "income" as used in that section is "means of sup
port". XXV Op. Atty. Gen. 250; XXIV Op. Atty. Gen. 461.
In the latter opinion it was stated that the word "income"
is a "broad, comprehensive, flexible and inclusive term" and
hence should be construed and understood according to com
mon and approved usage of the language under sec. 370.01,
subsec. (1) Stats.
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We are of the opinion that the word "income" in sec.
45.07 (2) (g) should be interpreted in its broad sense as
meaning "means of support derived from any source." You
are therefore advised that money derived from all of the
various sources which you enumerate constitutes income for
purposes of ascertaining the amount required to be paid by
sec. 45.07 (2) (g) in order to secure admission to the Grand
Army Home for Veterans.
We reach this conclusion the more readily in that there

are sufficient provisos in sec. 45.07 (2) (g), Stats., whereby
the commandant or the advisory board may prevent the law
from operating with undue hardship in the instances which
come within the terms of the proviso. It may be further
noted that income applies to income received by an individ
ual and that income received by a wife of an individual is
not income received by that individual or vice versa.
NSB

Social Security Law — Oldr-age Assistance — Adminis
trative officer's duty considered under sec. 49.28, subsec.
(3), Stats., and material factors considered whereby ad
ministrative officer arrives at ultimate finding of fact as to
whether transfer of property was for purpose of qualifying
for old-age relief or otherwise to avoid provisions of act.

Sec. 49.23, subsec. (3), Stats., further considered in rela
tion to sec. 49.23 (2) and sees. 49.24, 49.25 and 49.26, Stats.

April 10,1939.

George M. Keith, Supervisor of Pensions,

Pension Department.

In your letter you state:

"Difficulfy has been experienced in construing subsection
(3) of section 49.23, Wis. Stats., which provides:
" *01d age assistance shall not be granted or paid to a

person:
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" 'Who has deprived himself, directly or indirectly, of any
property for the purpose of qualifying for old-age relief/
(1931 c. 239 s. 1; 1935 c. 554)
"Your opinion is, therefore, requested on the following

two principal questions:
"1. What constitutes a contravention of section 49.23

(3)?
"2. After contravention of section 49.23 (3), how long

does ineligibility persist?
"1. In considering the first question (contravention),

some administrators urge strict construction, others liberal.
Those urging strict construction point out the administra
tive difficulty of determining purpose or intent and the pos
sibility or appearance of partiality and bias. These predict
the ultimate breakdown of the barrier intended by the stat
ute. On the other hand, those favoring liberal construction
point to the word 'purpose' as the important element to be
considered. These say that purpose is synonymous with in
tent, and that intent can be inferred from statement, overt
acts, and objective facts and circumstances. They suggest
the following tests as disclosing intent.
"Was a substantial equity transferred?
"Was there adequate and present consideration?
"Was transfer made to relatives or others who might be

privy to an attempt to circumvent the provisions?
"Was transfer made under duress of circumstances, such

as impending foreclosure?
"Does proximity of transfer to date of application for aid

indicate intent to circumvent the statute?"

There is little doubt in our minds but that those urging
what you call the liberal construction have the right ap
proach to the problem. We think that the term "purpose"
is synonymous with "intent", and that all of the circum
stances outlined are material in arriving at the ultimate fact
which the department must find in view of all the facts and
circumstances of a particular case, namely: Was the prop
erty transferred for the "purpose" of qualifying for or oth
erwise avoiding the provisions of the act? All administra
tive bodies have to find ultimate facts upon which conclu
sions have to be grounded. It is not always easy to deter
mine questions of ultimate fact. There are bound to be bor
der-line cases. No rule of thumb has yet ever been devised
which, when applied, will give the right answer to all cir
cumstances and to all situations. Each individual case has
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to be considered in view of all the facts and circumstances

connected with that particular case. The problem is not es
sentially different from determining whether a deceased
transferred the property in contemplation of death, which is
the question of ultimate fact to be determined in computing
inheritance taxes where there has been a transfer of prop
erty prior to death. The problem is not essentially different
from any case where the rights of the parties are dependent
upon whether a conveyance was made to hinder, delay and
defraud creditors—whether the conveyance was fraudulent
in view of all the facts and circumstances of the particular
case. Under the law the administrators of the pension sys
tem are charged with the duty of determining this ultimate
question of fact. No administrator is justified in ignoring
the plain terms of the statute merely because he may be
charged with partiality or bias in conscientiously endeavor
ing to arrive at the ultimate question of fact in any partic
ular case. No law was ever yet devised that was so auto
matic in its workings as to relieve those charged with the
administration of it from the onus of such accusations. An
administrator will be successful as a good public servant to
the extent that the records show that he acted conscien
tiously in the performance of his functions and his duties
and that the accusations of bias and prejudice are without
merit.

You further state:

"Another problem to be considered as to what constitutes
a contravention of section 49.23 (3) is the relationship of
the various subsections and sections of the law devoted to
old-age assistance. These relationships may be divided into
two categories, (1) the relationship of subsection (3) to the
immediately preceding subsection (2) of section 49.23, and
(2) the relation of section 49.23 (3) to the immediately suc
ceeding sections 49.24, 49.25, and 49.26.
"With relation to the first category consider the following

situations. One owning property of a value of $8,000 before
application transfers one-half of said property for the pur
pose of reducing his property holdings below the $5,000
maximum provided in subsection (2) of section 49.23. Is he
eligible? A variation of this situation is found where hus
band and wife each own property in severalty. For example,
a wife, age 50, owns property of a value of $4,000 and her
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husband, age 66, owns property of a value of $4,000. If the
wife transfers her property, over which the husband has no
control, is the husband eligible?"

As to the first case stated, we can see no reason why the
applicant owning property of a value of $8,000 before ap
plication, who transfers one-half of said property with the
conceded purpose of reducing his property holdings below
the $5,000 maximum provided in subsec. (2) of sec. 49.23,
Stats., is not clearly ineligible under the express provisions
of sec. 49.23, subsec. (3), Stats. As to the second case
stated, it seems to us that the ultimate fact to be determined
is whether the wife's conveyance of her separate property
was collusive and made for the purpose of qualifying the
husband and with his tacit knowledge and connivance. A
wife may do as she chooses with her separate property, and
it stands to reason that a husband should not be deprived of
the benefits of the act merely because the wife has made
some conveyance of her property, and with respect to which
conveyance, he had no knowledge. On the other hand, if the
circumstances are such as to lead to the reasonable conclu

sion that the husband had knowledge of the conveyance,
that he gave a real or tacit approval with respect thereto, or
that he was an active party in the transaction, it is our
opinion that such facts, when considered in relation to other
facts and circumstances of the case such as discrepaincy be
tween actual value and consideration received, transfer
made to relatives, proximity of date of transfer to date of
application, etc., may well be such as to lead to the reason
able conclusion that the conveyance was made by the wife
with the collusion of the husband for the purpose of quali
fying for the act. If such is found to be the ultimate fact, it
is our opinion that the husband does not qualify for relief.
You state further:

"With relation to the second category pertaining to rela
tion of the statutes and still under the principal heading of
what constitutes a contravention, consider the following sit
uations. One holding realty of a value of $1,000 transfers
his property for the avowed purpose of circumventing sec
tions 49.25 and 49.26, the recovery provisions of the old-
age statutes. Has he contravened section 49.23 (3) ? Next,
one owning realty of a value of $1,000 but encumbered by a
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mortgage and delinquent taxes for the full value or more,
deeds the property to a mortgagee to avoid foreclosure. Note
that the mortgagor has parted with his equity of redemp
tion and usually a period of occupancy. Has he contra
vened section 49.28 (3) ? A common situation encountered
is where the Federal Land Bank will permit (and usually
encourages) the extension of a farm mortgage where title
is transferred to a son who assumes the mortgage. The
state pension department is presently faced with a great
variety of such situations."

It is our opinion that one who owns realty of the value
of $1,000 and who transfers his property for the avowed
purpose of circumventing the provisions of sections 49.25
and 49.26, Stats., may be denied the benefits of the act. He
probably has not contravened sec. 49.23, (3), of the act.
Under the case cited, as the applicant would be eligible
whether or not he retained the property, it seems doubtful
that it can be said that the conveyance was made "for the
purpose of qualifying for old-age relief" within the lan
guage of section 49.23 (3), Stats. Such a conveyance prob
ably does not act as an absolute bar, but rather lies within
the field of discretion wherein an administrative officer may
deny an applicant the benefit of the act.

Sec. 49.21, Stats., provides as follows:

"Any person who shall comply with the provisions of sec
tions 49.20 to 49.39, shall be entitled to financial assistance
in old age. The amount of such old-age assistance shall be
fixed with due regard to the conditions in each c?.se, but in
no case shall it be an amount Which, when added to the in
come of the applicant, including income from property, as
computed under the terms of this act, shall exceed a total of
one dollar a day."

Any conveyance made without adequate consideration in
preparation for application for pension obviously affects
"the conditions in each case". It affects earnings of an ap
plicant and it affects need of an applicant. The pension
must be fixed, having due regard to earnings and need of an
applicant. Sec. 49.26, as amended by ch. 7, Laws Special
Session 1937, contemplates that the assistance furnished
will be a lien upon all of the real property of an applicant,
including his homestead. The administrating officer is given
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wide discretionary power as to release of all or any part of
the real estate from the lien—^but it is for the administrat

ing officer to determine whether a particular parcel of real
estate shall be released from the lien, rather than for an ap
plicant for a pension to determine in advance of becoming a
pensioner whether a particular parcel of real estate shall be
subjected to the lien. If the circumstances with respect to a
particular conveyance are such that the administrative of
ficer, in the exercise of his discretion, would not have re
leased the real estate in question from the lien of the as
sistance furnished, had application been made therefor un
der the provisions of sec. 49.26, (4), Stats., we think that it
can be said that the applicant has not complied with the pro
visions of sees. 49.20 to 49.39, Stats., as required by sec.
49.21, Stats., and that the administrative official is well
within his field of discretion if he denies the applicant the
benefit of the act. The applicant thus denied the benefit of
the act because of such a colorable conveyance, may, of
course, regain title to the property transferred and subse
quently apply for the benefits of the act.
The foregoing observations apply equally to a transfer of

personalty which does not come within the provisos of sec.
49.26 (1) as amended by ch. 7, Laws Special Session of
1937, or within the language of sec. 49.23, (3), Stats. The
administering officer has discretion as to whether he will re
quire conveyance of the personalty to the county. If the
circumstances are such that he would have required con
veyance of such personalty to the county had it not been
transferred prior to application, we think that he is within
his field of discretion if he denies the applicant the benefits
of the act until such time as the applicant is in a position to
place the county in the position that the administering of
ficer would have required in view of all the facts and cir
cumstances of the particular case had the transfer not been
made.

As to the situation where property mortgaged for full
value or more is quitclaimed or deeded by an applicant to a
mortgagee prior to application, we do not think that such
transactions are very significant. It is true that the mort
gagor parts with his equity or redemption, but the mort
gagee also parts with any right that he may have to a de-
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ficiency judgment against the mortgagor at the end of the
foreclosure. Depending upon circumstances, a mortgagor
may or may not be parting with a period of occupancy. If
the circumstances are such as to justify the appointment of
a receiver during the foreclosure proceeding, the mortgagor
would not be giving up anything by way of right of occu
pancy. It would be an unusual case where such transactions
are of any significance. Both mortgagor and mortgagee
usually terminate their relationship in this manner because
each concludes that it is to his mutual advantage to do so.
It would take a strong showing to show that such is not the
case.

As to the common situation encountered where the federal

land bank permits and usually encourages the extension of
a farm mortgage where title is transferred to a son who as
sumes the mortgage, the ultimate question of fact to be de
termined is whether such property was transferred for the
purpose of qualifying for old-age relief within the meaning
of sec. 49.23, (3), Stats., or for the purpose of otherwise
contravening the act. If there was no substantial equity
transferred, if the mortgagor was in default and had no rea
sonable prospect of making good the default, if the transfer
to the son was made and the extension granted by the mort
gagee was made at the instigation of and at the insistance
of the mortgagee as an alternative to foreclosure, it would
be hard to see where it could be said that there was any
intent upon the part of the mortgagor to evade or contra
vene the terms of the act. If all or some of the facts were

other than as above outlined, the administrator might well
find that the intent was either to qualify for assistance or
otherwise evade the terms of the act. The ultimate finding
must be based upon all the facts and circumstances of the
particular case. The problem is not essentially different
from the problem first discussed in this opinion.

Lastly, you state:

"Reference is next made to the length of time ineligibility
will persist. The statute is silent as to the length of time,
but if strictly construed would forever bar one who had
contravened it, and this regardless of the value of the prop
erty transferred. For example, suppose A owned a home
valued at one thousand dollars, but mortgaged for $640,



Opinions of the Attorney General 241

thus having a net equity of $360. Then suppose A trans
ferred this property to his son January 1, 1937 and the son
thereafter supported his father for one year at a conceded
cost of $360. Then suppose the son were to die or become
unemployed and A therefore applies for old-age assistance.
Is A ineligible forever, or may the county pension depart
ment find the ineligibility to have been purged—could the
state pension department on appeal under section 49.50 (4)
find such an applicant to be eligible?"

It seems apparent from the example cited that you are
confusing two concepts. The conveyance, under the circum
stances outlined, is not necessarily in contravention of any
of the provisions of the act. Until it has been found that it
was made with intent to evade the provisions of the act,
there is nothing from which A need purge himself. A
transaction of this kind may be made with the utmost good
faith and if made in good faith and without any intent to
evade the provisions of the act, there can be no problem
with respect to how long ineligibility exists, as there never
was any ineligibility.
Assuming, however, that there are other facts and cir

cumstances in connection with the example cited which
would justify the ultimate conclusion that the transfer was
made either for the purpose of qualifying for old-age re
lief or for the purpose of evading the terms of the act and
such a finding is made, the question is then presented as to
whether time, and time alone, is sufficient to make that
which was originally an evasion of the act a non-evasion of
the act. We do not think that time, and time alone, is suffi
cient to accomplish any such result. In the first place, the
time element is not apt to arise in relation to such a ques
tion. It usually arises in relation to the making of a finding
as to whether the transfer was for the purpose of qualifying
for old-age relief or otherwise to avoid the terms of the act.
The time element involved between the transfer and the
date of application is one of a number of other important
factors to consider in arriving at the ultimate finding of
fact. If the ultimate finding is that the property was trans
ferred for the purpose of qualifying for old-age relief or
otherwise to avoid the terms of the act, and the benefits of
the act are accordingly refused an applicant, the order
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should and probably will specify what the applicant must
do with respect to those transfers before his application will
receive any further consideration. Until the applicant offers
an application showing that he has complied with the terms
of the prior order, his application is without standing. Mere
lapse of time after an application has been refused because
of a transfer found to be colorable will not make that which
was originally an evasion of the act, a compliance with the
act.

NSB

Corporations — Co-operative AssociatioTis — Signers of
articles of non-stock corporation organized under general
corporation law or as co-operative association under ch. 185,
Stats., may not revoke or amend articles under sec. 180.06,
subsec. (5), Stats.

April 10,1939.

Fred R. Zimmerman,

Secretary of State.

Under date of March 28, 1939, you requested an opinion
relating to the construction of subsec. (5), sec. 180.06,
Stats. You ask: (1) whether a co-operative association in
corporated under chapter 185 of the statutes without capital
stock may revoke articles under this subsection by a revoca
tion signed by all of the incorporators and properly acknowl
edged and verified as required by said subsection; (2)
whether a corporation formed under the general law with
out capital stock may revoke its articles under this subsec
tion; and, (3) whether a non-stock corporation formed
either under the general law or under the law relating to co
operative associations may file an amendment under this
subsection.

Sec. 180.06 (5) reads as follows:
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"The signers of the articles or the survivors of them may
abandon the organization and revoke the articles or amend
the same at any time before fifty per cent of the stock has
been subscribed and twenty per cent of its capital stock paid
in, by signing and acknowledging a written revocation of, or
amendment to the original articles of organization, and fil
ing and recording the same or verified copies thereof, in the
manner that articles and copies are required to be filed and
recorded; and the register of deeds shall note on the margin
of the record of the articles of incorporation the volume and
page where such revocation or amendment is recorded, and
shall forthwith transmit to the secretary of state a certifi
cate stating the time when such revocation or amendment
was recorded, and shall be entitled to a fee of twenty-five
cents therefor."

This subsection by its terms appears to relate only to cor
porations having capital stock, the condition upon which the
revocation or amendment privilege is granted therein being
that such revocation or amendment may be accomplished at
any time before fifty per cent of the stock has been sub
scribed and twenty per cent paid in. This is, of course, not
consonant with any condition which might exist in a non
stock corporation. Should this subsection be held to apply to
a non-stock corporation, the result would be that the signers
might accomplish the abandonment of the organization and
revocation or amendment of its articles at any time without
consent of those who may have become members and after
the corporation has commenced operation as such. Sec.
180.07 expressly provides for amendment of articles of non
stock corporations and sec. 181.03 expressly provides for
dissolution of non-stock corporations. No mention of non
stock corporations being made in 180.06 (5), we can only
conclude that the situation is to be dealt with in sections
180.07 and 181.03 and not in 180.06 (5). By ch. 246, Laws
1923, there was added as a part of an amendment to what
are now subsecs. (5) and (6) of sec. 180.06, the phrase,
"This section shall apply to corporations organized under
other chapters of the statutes unless it conflicts with some
special provision thereof." This phrase was removed by an
amendment to section 180.06 by section 6 of chapter 534,
laws of 1927. The removal of the phrase would seem to neg
ative any implication that subsec. (5) of sec. 180.06 applies
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to non-stock co-operative associations formed under chapter
185. Nor could subsec. (5) of sec. 180.06 be held to apply
to non-stock co-operative associations by reason of sec.
185.20 since 180.06 (5) could not consistently be applied to
any non-stock association or corporation.
The answer to each of the three questions presented is in

the negative.
RHL

Banks and Banking — Corporations — Investment As
sociations — Sale of certificates evidencing interest in in
come or investment "plan" whereby investor makes monthly
payments to issuing company, which company returns part
of such payments and uses balance to buy stock of savings
and loan or building and loan associations for investor and
to pay premiums on life insurance policy issued to investor
to assure completion of "plan" to maturity, company retain
ing possession of loan associations' stock and insurance pol
icy and handling disbursement of funds resulting therefrom
and certificate specifying definite, amount due at maturity
payable in one sum or as annuity at option of investor, funds
paid by investors not being kept in separate trust fund and
being mingled with moneys belonging to company, consti
tutes doing of banking business as defined in sec. 224.02,
Stats. If not doing banking business as defined in sec.
224.02, such companies are investment companies within
terms of sec. 216.01 and subject to regulation as such. Cer
tificates in question also require registration under securi
ties law.

April 11,1939.

Gregory Buenzli, Acting Director,

Securities Division,

Public Service Commission.

Under date of March 28, 1939,* an opinion was rendered
to the public service commission relative to the operations of
certain companies selling income or investment "plans" and

*Page 174 of this volume.
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issuing certificates evidencing interest and participation in
these "plans". In that opinion it was held that these certifi
cates were securities within the meaning of sec. 189.02, sub-
sec. (7), Stats., and that firms and persons engaged in the
sale of these certificates were agents and dealers within the
meaning of sec. 189.02, Stats. You now ask whether the
companies issuing these certificates are investment associa
tions subject to regulation by the banking commission under
the provisions of chapter 216, Stats.
From an examination of the certificates in question and

the information submitted with respect to the nature of
the operations of these companies, it would appear that
these companies are doing business as investment companies
within sec. 216.01, Stats., or are engaged in banking as de
fined in sec. 224.02 Stats.

Sec. 224.02 provides:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is
made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing, pro
vided that nothing herein shall apply to or include money
left with an agent, pending investment in real estate or se
curities for or on account of his principal. Provided, how
ever, that if money so left with an agent for investment
shall not be kept in a separate trust fund or if the agent re
ceiving such money shall mingle same with his own prop
erty, whether with or without the consent of the principal,
or shall make an agreement to pay any certain rate of inter
est thereon or any agreement to pay interest thereon other
than an agreement to account for the actual income which
may be derived from such money while held pending invest
ment, the person receiving such money shall be deemed to be
in the banking business."

From the information furnished it does not appear that
moneys received from individual members of the investing
public by these companies are kept in separate trust funds,
such moneys being apparently mingled with moneys pro
vided by other investors and with moneys which, under the
terms of the agreement between the investor and the com
pany, belong to the company. Under these circumstances it
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would appear that these companies are engaged in banking
as defined in section 224.02 and that the solicitation, receipt
or acceptance of funds by these companies pursuant to the
said income or investment "plans", unless such companies
are regularly organized and chartered as national banks,
state banks, mutual savings banks or trust companies, con
stitutes a violation of section 224.03.

If the operations of these companies should be held not to
constitute the doing of an illegal banking business, it is clear
that they would be within the scope of sec. 216.01, Stats.,
which reads:

"No person and no copartnership, association or corpora
tion, whether local or foreign, heretofore organized or which
may hereafter be organized, doing business as a so-called
investment, loan, benefit, co-operative, home, trust or guar
antee company, for the licensing, control and management
of which there is no law now in force in this state, and
which such person, copartnership, association or corpora
tion, shall solicit pajmients to be made to himself or itself
either in a lump sum, or periodically, or on the instalment
plan, issuing therefor so-called bonds, shares, coupons, cer
tificates of membership or other evidences of obligation or
agreement, or pretended agreement to return to the holder
or owner thereof money or anything of value at some future
date, shall solicit or transact any business in this state un
less such person, copartnership, association or corporation,
shall have first complied with all the provisions prescribed in
chapter 215 of the statutes required of foreign building and
loan associations authorized to do business in this state."

Under these circumstances the solicitation and transac

tion of business by these companies without compliance
with ch. 216 would constitute a violation of law under sec.

216.03 thereof. The fact being that the companies in ques
tion have not complied either with the banking laws or the
laws relating to investment companies, it is not necessary to
determine at the present time by which of these laws their
operations are to be governed. Compliance with one or the
other is necessary at the least.

As stated in our previous opinion and regardless of
whether these companies are subjected to regulation as
banks or investment associations, it appears that the certifi-
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cates in question require registration under the securities
law, chapter 189, Stats., such securities not being within
the exemption provided by section 189.08, (1) (j), which
provides for exemption from registration of securities is
sued by investment associations whose business is subject
to the supervision and control of the banking department
"providing such securities represent an obligation of such
issuer or an interest in its assets and profits." The certifi
cates issued by the companies with which we are concerned
here do not appear to represent obligations of such com
panies or an interest in their assets and profits.
RHL

Bridges and Highways — State Highways —- Sec. 88.03,
subsec. (6), Stats., provides proper procedure by which
county board may repair bridge on county trunk highway
and charge forty per cent of cost back to town where bridge
is located. Amount of special tax for such purpose charged
back to town may not exceed one thousand dollars in any one
year. If forty per cent of cost exceeds one thousand dol
lars excess must be carried to next ensuing year or years
until whole thereof is paid.

April 12,1989.

Lloyd C. Ellingson,

District Attorney,

Menomonie, Wisconsin.

You state that a single span steel bridge on a county trunk
highway has been maintained by the county for the past
three years and is now in need of repairs because of the
undermining of the abutment at one end of the bridge.
In this connection you inquire whether the county may

properly proceed to repair the bridge under sec. 88.08,
Stats., and charge forty per cent of the estimated cost of
ten thousand dollars back to the town in which the bridge is
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located. You also inquire as to the amount which may be
charged back to the town each year, and whether forty per
cent of the cost may be prorated over a period of years so
that one thousand dollars is charged back each year.
In XXIV Op. Atty. Gen. 297, it was pointed out that sec.

83.03, subsec. (6), Stats., provides the proper procedure for
the county board to follow in improving or constructing a
bridge on the county trunk system and in assessing part of
the cost back to the town.

It is to be noted that sec. 83.03 (6) provides that the
county may assess not more than forty per cent of the cost
of such improvement as a special tax against the town in
which the improvement is located and that the amount of
such tax shall not exceed one thousand dollars in any one
year. In XXVI Op. Atty. Gen. 508, 512, it was indicated
that if the amount of the tax should exceed any constitu
tional limitation upon the taxing power of the town, the
total amount could not be collected in one year, and in that
event it would be necessary to carry any amount which it
would be unconstitutional for the town to raise in a given
year to the next ensuing year or years until the whole
thereof is paid.

It would seem that the same reasoning should apply
whether the limitation as to the amount of the tax to be
raised in one year arises by virtue of a statute or by reason
of a constitutional provision. The words "provided that the
amount of such tax shall not exceed one thousand dollars in

any one year" are not to be narrowed beyond the plain scope
of their meaning. The limitation is merely as to the amount
of tax in any one year and not as to the total amount of the
tax when collected over a period of years. If the legislature
had intended to set up an absolute limit of a one thousand
dollar tax in connection with any one improvement, it could
readily have said so. Its failure to say so negatives any such
intent under the well known rule of statutory construction
that the expression of one results by implication in the ex
clusion of others,—expressio unius est exclusio alterius. See
cases cited under sec. Ill "Statutes" in Callaghan's Wiscon
sin Digest.
WHR
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Appropriations and Expenditures — Department of Com
merce — Public Officers — State Employees — Vacations —
Where department head grants vacations pursuant to pro
visions of sec. 14.59, Stats., and thereafter, during period
of vacation, department goes out of existence, employee is
nevertheless entitled to receive pay for vacation so allowed
him.

April 14,1939.

Honorable Fred R. Zimmerman,

Secretary of State.

On March 29 you inquired as to whether or not you could
legally honor a pay roll submitted by the department of
commerce. As we understand the facts in the case, as gath
ered from information submitted by you and from other
information at hand, the department of commerce went out
of existence by reason of the action of the state legislature
on March 17. Prior to the time the department went out of
existence, the head of the department submitted a pay roll
covering the period from March 1 to March 17, inclusive,
and including also certain accrued vacation periods which
had accumulated during the existence of the department.
That is to say, as we understand the facts, the department
head computed the vacation period of each employee accord
ing to the provisions of sec. 14.59, Stats., and included this
vacation period in the pay roll. Thus, the vacations were
actually granted at the rate set out by the law and were
included in the pay roll as submitted to you.
The question you submit seems to arise from the difficulty

of there being any compensable period of employment be
yond the time when the department continued in existence.
We see no particular difficulty in this regard; neither do

we consider that the payment of these vacation allowances
would, in any sense, involve the payment of additional sal
aries for services actually performed. You refer in this
latter connection to Op. Atty. Gen. for 1912, 869. That opin
ion stated that an employee could not work during the pe
riod provided by law for his vacation and receive both the
allowance made by law and an additional allowance for such
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work as was performed during the period. It did not, how

ever, reach a situation such as that which you have here
presented. According to the provisions of sec. 20.77, sub-
sec. (5), Stats., when an appropriation is repealed, any in
debtedness incurred under authority of the appropriation
is to be paid out of the appropriation so repealed unless pro
vision is otherwise specifically made by law. We consider

that in the instant case the state was actually indebted to
employees of the department of commerce to the extent that
they had earned vacation allowances at the time the law cre
ating the department was repealed. In addition to this, in
the present case, the department had actually granted these
vacation allowances. Consequently, we see no reason why
the secretary of state may not audit the pay roll. There cer
tainly is no inconsistency in paying a vacation allowance
for a period subsequent to the time when an employee is
actually no longer rendering services. After all, it is not
contemplated that services shall be rendered during a vaca
tion period. Whether the employee's services are terminated
by reason of a discharge from a department which contin
ues to operate or whether his services are terminated by rea
son of the discontinuance of any particular department, is,
according to our view, immaterial. In either case, where the
head of the department has granted the vacation allowance
prior to the separation of the employee from the state serv
ice, he is entitled to receive that allowance.

JWR
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Intoxicating Liquors — Intoxicating liquor dealer operat
ing under "Class A" retail license only may not accept order

for intoxicating liquor from hotel guest who is away from

licensed premises and deliver liquor to such guest where
sale of such liquor is not consummated on dealer's licensed

premises.

April 15,1939.

Milton L. Meister,

District Attorney,

West Bend, Wisconsin.

You have requested the opinion of this office upon the fol
lowing question:

"Is it illegal or unlawful for a dealer in intoxicating
liquors operating under a retail class A license to enter a
hotd to deliver liquor in the original container in case lots
or otherwise to a guest at the hotel in his room where the
guest has ordered the liquor directly from the dealer?"

From your question it appears that the guest at the hotel
had ordered the liquor directly from the dealer but that the
sale had not been consummated at the time that the dealer

left his place of business to deliver the liquor. At most, the
dealer had contracted to sell the liquor to the guest. If, at

the time the liquor was delivered to the guest the latter was
unable or unwilling to pay for the same, the sale probably
would not have been completed.

Sec. 121.19, subsec. (5), Stats., provides:

"Unless a different intention appears, the following are
rules for ascertaining the intention of the parties as to the
time at which the property in the goods is to pass to the
buyer.

H:

"(5) If the contract to sell requires the seller to deliver
the goods to the buyer, or at a particular place, * * *
the property does not pass until the goods have been deliv
ered to the buyer or reached the place agreed upon."

See also Zank v. Jones et al., 178 Wis. 573, 190 N. W. 445
Sec. 176.01, subsec. (4), Stats., provides:
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"As used in this chapter, or in any regulation made pur
suant thereto, unless the context or subject matter other
wise requires:

*  «

"(4) The term 'sell' or 'sold' or 'sale' includes the trans
fer, gift, barter, trade or exchange, or any shift, device,
scheme or transaction whatever whereby intoxicating
liquors may be obtained, but does not include the solicitation
of orders for, or the sale for future delivery of, intoxicating
liquors."

From your question it does not appear that the dealer in
any way solicited the order for the intoxicating liquor or
sold the same for future delivery. The order was given by
the guest without solicitation, and the sale was completed
at the time of the delivery of the intoxicating liquors. Un
der sec. 176.01, subsec. (4), intoxicating liquor was ob
tained by the guest and the sale of intoxicating liquor took
place. The sale, however, took place at the hotel rather than
at the dealer's place of business.

Sec. 176.05, subsec. (2), par. (a). Stats., provides:

"* * * A retail license 'Class A' shall permit its
holder to sell, deal and traffic in intoxicating liquors only in
original packages or containers, in quantities of not more
than three wine gallons, at any one time, and to be consumed
off the premises so licensed, *

Sec. 176.05, subsec. (3), Stats., provides that the person
desiring a "Class A" license shall state that he has not made

application for more than one other such license "for any
other location in the state."

Sec. 176.05, subsec. (5), provides that the application for
a "Class A" license shall "designate the premises where
*  * * liquor is to be sold."

Sec. 176.05, subsec. (11), speaks of the premises operated
Wider a retail 'Class A' * * * liquor license."

Sec. 176.05, subsec. (14), provides for the transfer of a
license "from one premises to another."

Sec. 176.06, Stats., refers to "premises for which a
*  * * retail liquor license has been issued."

Sec. 176.07 provides a restriction on "premises licensed
for the sale of intoxicating liquor at retail."
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Sec. 176.09, subsec. (1), provides that publication of the
application for license to sell intoxicating liquor shall in
clude "the location of the premises to be licensed."

Reference to these sections of the statutes is made for the

purpose of indicating that the law contemplates that a
"Class A" retail liquor license shall authorize selling, deal
ing and trafficking in intoxicating liquors only on specified
premises. See also XXIII Op. Atty. Gen. 191, 207.

Sec. 176.66, Stats., provides:

"No person shall peddle any intoxicating liquor from
house to house by means of a truck or otherwise, where the
sale is consummated and delivery made concurrently."

Sec. 176.70, Stats., authorizes the issuance of a permit
under which individuals, firms, partnerships, corporations
or associations shall have the right to "solicit orders for, or
sell for future delivery, any intoxicating liquor" under the
restrictions and regulations provided in that section.
From the foregoing it is our opinion that, in the present

case, the acceptance of the order by the dealer and his deliv
ery to the hotel of the liquor so ordered, did not constitute a
sale of the liquor. The sale of the liquor was consummated
at the hotel, on premises where the dealer was not au
thorized to sell intoxicating liquor and hence such sale was

illegal. This opinion is not to be construed as holding that
a dealer in intoxicating liquor may not deliver intoxicating
liquor to a hotel guest as an accommodation to, and as the

agent of, such guest, if the intoxicating liquor has been pre
viously purchased from the dealer on the dealer's licensed
premises.
JEW
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Banks and Banking — Trust Company Banks — Order
of preference in matter of deposit of registered United
States government bonds under sec. 223.02, Stats., is:—(1)
assignment on back of bond, (2) assignment by separate in
strument, and (3) merely depositing without assignment.
All three methods are acceptable.

Deposit of United States registered savings bonds regis
tered in name of depositing bank is not acceptable. Such
bonds are acceptable only when registered in name of state
treasurer in trust for depositing bank.

April 18,1939.

John M. Smith,

State Treasurer.

In the matter of the duties of the state treasurer under

sec. 223.02, Stats., relative to deposit of securities by trust
company banks, you state:

"In compliance with the above section, the treasury holds
among other securities and mortgage notes, certain regis
tered :
(a) United States government bonds
(b) United States savings bonds
"Included with the first gi'oup are U. S. government bonds

registered in the name of the depositing bank but un-

endorsed. In other instances we hold unendorsed bonds
accompanied by a separate power of attorney. We have
been advised by the federal subtreasury department that it
will not recognize detached bond powers, but insists that
transfers be made upon the reverse side of the bond itself.
"Under such circumstances it is our position that these

bonds are not in proper negotiable form, and hence not
available to the state in case of forfeiture.
"In a few cases we have asked the depositing banks to

place their deposited bonds in good delivery form by direct
endorsement, and they have complied. In other instances,
however, they have demurred, presenting the following
arguments:
"1. It is not necessary to endorse the bonds because in

case of default of the bank, the state (banking commission)
being the statutory receiver, could provide the endorsement
and sequester the bonds anyway.
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"2. The deposit, although in the possession of the state is
held by the treasurer merely as custodian, but remains the
property of the bank, and, so long as there is no default, the
state has no right to take. Hence no continuing transfer is
necessary.

"3. By leaving the bonds unendorsed in the custody of the
state treasurer, the depositing bank escapes carrying insur
ance thereon. The treasury being statutory custodian, would
be held responsible for their loss, and premium payments by
the bank would be unnecessary.
"4. The expense of shipping the bonds, out and back

would be burdensome, and since the deposit was once ac
cepted by the banking commission, such bank should not be
responsible for additional charges.
"As regards government savings bonds, these are made

out in the name of the bank and bear the inscription 'This
bond is not transferable'. They are not endorsed by the
bank. It is our contention that these securities are like
wise not in accessible form, and should be endorsed. On the
other hand, some of the arguments enumerated above might
also be applied to this group.
"The matter is respectfully submitted to your department

for consideration and reply. Specifically, under provisions
of Sec. 223.02:
(a) Are unendorsed, registered bonds acceptable by the

treasurer ?

(b) Are unendorsed registered bonds, accompanied by
detached power of attorney acceptable?
(c) Are unendorsed U. S. savings bonds acceptable?"
The statute in question, sec. 223.02, with respect to trust

company banks, provides as follows:
"(1) Before any such corporation shall commence busi

ness it shall deposit with the state treasurer not less than
fifty per centum of the amount of its capital stock, provided,
however, that no such corporation shall be required to de
posit more than one hundred thousand dollars, such deposit
to be in cash, or the securities specified in chapter 320,
which cash, securities or notes secured by investments legal
for trust funds shall be approved by the banking commis
sion and shall be held by the state treasurer in trust as se
curity for the faithful execution of any trust which may be
lawfully imposed upon and accepted by it; such corporation
may from time to time withdraw the said securities as well
as the cash, or any part thereof; provided that securities or
cash of the amount and value required by this section shall,
at all times, during the existence of such corporation remain
in the possession of the state treasurer for the purpose
aforesaid and until otherwise ordered by a court of compe-
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tent jurisdiction, unless released pursuant to subsection (2)
of this section. The said treasurer shall pay over to such
corporation the interest, dividends or other income which
he shall collect upon such securities, or he may authorize the
said corporation to collect the same for its own benefit. Upon
such deposit being made and approved, the state treasurer
shall issue a certificate of such fact and an amount equal to
the sum stated in such certificate shall remain with him in
the manner provided above; in case the capital stock shall be
increased or diminished the amount of such deposit shall be
increased or diminished to comply herewith and a new cer
tificate of such fact shall be issued accordingly.
"(2) The securities and cash deposited pursuant to sub

section (1) by any bank shall be released by the state treas
urer and returned to the bank, whenever the commissioner
of banking shall certify to the state treasurer that said bank
no longer exercises fiduciary powers and that he is satisfied,
after examination, that there are no outstanding trust lia
bilities, and that said bank has filed with the said commis
sioner a bond to the people of the state, in amount and form
as demanded by him, conditioned upon the faithful execu
tion of all trusts lawfully imposed and accepted by said
bank."

With respect to the United States government registered
bonds, there can be np doubt that the order of perference in
method of handling would be (1) assignment in trust on the
back of the bond (2) assignment in trust by separate in
strument, and (3) mere deposit with no assignment.
We are of the opinion, however, that any of the above

three methods is acceptable and will accomplish the purpose
of the deposit or trust provided by section 223.02, Stats. The
registered bonds are probably nonnegotiable as they are not
payable "to order or to bearer" which is an essential of ne
gotiability, under sec. 116.02, Stats. See Grosfield v. First
National Bank, 73 Mont. 219, 236 P. 250 (1925) and Novo-
prutsky v. Morris Plan Co., 319 Pa. 97, 179 A. 218, 98
A. L. R. 1486 (1935). However, negotiability or nonnego-
tiability of the bonds would not appear to be the determin
ing factor.

The bonds are not inherently nontransferable, nonpledge-
able, or nonassignable. While the government has certain
rules and regulations which it will insist upon before a
pledgee, transferee or assignee can enforce payment, these
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rules and regulations appear to be established for the pro
tection of the government and for the purpose of enabling
the treasury department to ascertain that payment is being
made to the person who is legally entitled thereto. The rules
and regulations recognize pledgeability, assignability or
transferability of the bonds.

If an instrument is such that it can be pledged, trans

ferred or assigned, no particular form of assignment is nec
essary in the absence of a statute requiring a particular
form. A delivery of an assignable chose in action is suffi

cient. Wooliscroft V. Norton, 15 Wis. 198. Citizens State
Bank v. Southern Surety Co., 198 Wis. 416, 5 C. J. 903, sec.
69,

There can be no question but that deposit of such regis

tered United States government bonds (registered in the
name of the depositing bank) with the state treasurer is for

the purpose and with the intent of complying with sec.
223.02, Stats. It does not seem necessary to decide whether

such delivery constitutes technically an assignment, a pledge
or a transfer. Perhaps it constitutes all three. In any event,

such a delivery seems to establish a trust relationship be
tween the state treasurer and the depositing bank. State
ex rel. Sheldon v. Dahl, 150 Wis, 73, If the trust company

were to meet with difficulty, were to become insolvent and

taken over by the banking commission as statutory liquida
tion officers for the liquidation of insolvent banks and trust

companies pursuant to the statutes, there would appear to
be no good reason why these bonds thus deposited could not
be sequestered by the liquidation officers along with all the

other assets of the bank and the trust impressed upon said
bonds. Upon such sequestration, the government would rec

ognize the commissioner's title and right to receive payment.

The only issue that could be raised with respect to en
forcement of the trust would appear to be an issue between
the general creditors of the bank and the trust creditors of

the bank. The bonds are deposited to insure performance of

the trust functions of the bank. As they would seem to have
been validly pledged, assigned or transferred for that pur
pose, there would seem to be no legal basis with respect to
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which a general creditor of the bank would have any stand
ing in an attempt to defeat the trust.

If the foregoing analysis is sound, then there is no par
ticular problem with respect to the United States govern
ment registered bonds. Any one of the three methods sug
gested would be an acceptable method but in the order of
preference hereinbefore stated.

A different problem is presented with respect to the unen-
dorsed United States savings bonds registered in the name
of the depositing bank. These bonds in this form are by
their terms nontransferable, nonassignable and nonpledge-
able. There appears to be no good reason why the govern
ment may not, if it chooses, create an instrument with such
inherent characteristics. 5 C. J. 875. All the government's
rules and regulations with respect to such bonds are of like
tenor and effect, namely that the bonds are nonassignable,
nonpledgeable and nontransferable. Under such circum
stances, it may be that any attempt to pledge, assign or
transfer is of no significance. If subsequent liquidation were

to ensue, it might well be that the general creditors of the
bank could object to impressing such bonds with any trust
in favor of the trust creditors of the bank because of the in

herent nonassignable, nontransferable and nonpledgeable
characteristics of the instruments.

While sec. 223.02 provides in part "such deposit to be in
cash, or the securities specified in chapter 320, "and while
chapter 320, sec. 820.01 (1), would make acceptable any
bond, note or other evidence of indebtedness of the United
States or which is unconditionally guaranteed as to the pay

ment of interest and principal by the United States and
while these bonds, therefore, qualify under chapter 320 of
the statutes, we are of the opinion that the state treasurer
need not and should not accept such bonds as an eligible de

posit under sec. 223.02, Stats., when they are registered in
the name of the depositing bank. The objection goes to the
form of the bond rather than to the bond itself.

It is our opinion that United States savings bonds regis
tered in the name of the depositing bank are not acceptable

in form as a deposit under sec. 223.02, Stats., and that these
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bonds should be accepted only when registered in the name
of the state treasurer in trust for the depositing bank. The

exact phraseology of the registration might well be worked
out through correspondence with the United States treasury
department.
NSB

Fish and Game — Public Lands — Bird Refuges — State
of Wisconsin has not ceded to federal government jurisdic
tion over area known as "the Necedah migratory water
fowl refuge" under either sec. 1.056 or 1.036, Stats., or
otherwise.

Regulation of hunting and trapping in this area is vested

in Wisconsin conservation commission under sec. 29.174,
Stats., regardless of president's executive order of March
14, 1939.

April 19,1939.

Conservation Department.

You have called to our attention an executive order of

President Roosevelt, under date of March 14, 1939, whereby
a migratory waterfowl refuge, known as "The Necedah mi
gratory waterfowl refuge," is established. These lands, con
sisting of some 40,500 acres in Jackson, Juneau, Monroe and
Wood counties, were acquired by the federal government
under authority of Title II of the national industry recovery
act, approved June 16, 1933 (48 Stats. 200), and the emer
gency relief appropriation act of 1935, approved April 8,
1935 (49 Stats. 115).

These lands have apparently been classified by the de
partment of agriculture as submarginal lands, and it was
planned to remove such lands from agriculture, in this area,
which was designated as a sand erosion district.
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It was originally contemplated that the state should lease
from the counties under fifty year leases, all of the submar-
ginal lands owned by the counties on tax deeds, and that the
submarginal lands in private ownership would be purchased
by the federal government and turned over to the state for
conservation purposes, although later the federal govern

ment commenced the purchase of county-owned lands and
the state discontinued its efforts to lease these lands.

The executive order, above referred to, among other
things, provides:

"It is unlawful for any person to hunt, trap, capture, wil
fully disturb, or kill any bird or wild animal of any kind
whatsoever within the limits of this refuge, or to enter
thereon except under such rules or regulations as may be
prescribed by the Secretary of Agriculture."

We are asked whether the state of Wisconsin has lost its

sovereignty and jurisdiction over these lands, and whether

the conservation commission is authorized to enter into long-

term leases or treaties with the federal government respect

ing this area otherwise than as contemplated by sec. 1.056,
Wis. Stats. You also inquire if this area may be established

as a migi'atory waterfowl refuge pursuant to sec. 1.036,

Stats., irrespective of sec. 1.056.

Sec. 1.056 was created by ch. 375, Laws 1935, and reads:

"Consent of the state of Wisconsin is hereby given to the
United States to acquire by purchase, gift, lease or condem
nation, with adequate compensation therefor, areas of land
and water within boundaries approved by the governor and
the county board of the county in which the land is located,
for the establishment of state forests, state parks or other
state conservation areas to be administered by the state un
der long-term leases, treaties or co-operative agreements,
which the conservation commission is hereby authorized to
enter into on behalf of the state with the federal
government."

You state that this enabling act was passed at the request

of federal authorities for the express purpose of providing

for the administration of the area covered by the executive
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order, and that upon the passage of such section United
States Comptroller McCarl approved of payment for the
lands in question with federal funds.

It is apparently now the position of the federal govern
ment, as evidenced by the executive order, that it has exclu
sive criminal jurisdiction over the area purchased by it, re
gardless of the provisions of sec. 1.056, and irrespective of
the fact that the state of Wisconsin has not divested itself of

jurisdiction over the lands.

It is true that a state may cede to the federal government
the jurisdiction to define and try crimes under certain cir

cumstances. This is exemplified in that portion of sec. 8,
art. I, United States constitution, which grants congress the
power,

"To exercise exclusive legislation * * * over all
places purchased by the consent of the legislature of the
state in which the same shall be, for the erection of forts,
magazines, arsenals, dock-yards, and other needful build
ings; * *

Where the United States acquires title to lands which are

purchased by the consent of the legislature of the state
within which they are situated, for any of the purposes men
tioned in sec. 8, art. I, above quoted, the federal jurisdiction
is exclusive of all state authority. United States of America
V. Francisco Unzeuta, (1930) 281 U. S. 138. It would seem,
however, that under the decision of Arlington Hotel Co. v.
Fant, 278 U. S. 439, the scope of the purposes to which
such property may be put is as broad as the proper func
tions of government make desirable. Also, it is to be noted
that where a state cedes land to the United States for any
of the governmental purposes defined in sec. 8, art. I of the
U. S. constitution, the jurisdiction of the United States
is exclusive; but, if the land is acquired or held in any
other way, the United States holds merely as a proprietor,
and the jurisdiction of the state is complete, except that it
cannot interfere with the use of such land for governmental
purposes. Williams v. Arlington Hotel Co., (1927) 22 Fed.
(2d) 669. Aside from the question of jurisdiction, the
rights of the federal government as a proprietor may exceed
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in some respects those of a private owner, as is pointed out
in 24 California Law Review, 573, 575, but it is unnecessary
for us to go into these distinctions here.
In the Willidms case, supra, it was recognized that where

the land is not acquired by the United States under the

above mentioned constitutional provision, the state may cede
such jurisdiction as it sees fit, and the extent of the juris
diction of the federal government depends upon the terms
of such cession. It is apparent that the lands in question

were not acquired by the federal government for any of the
purposes mentioned in art. I, sec. 8, U. S. Const. This being
true, it is clear under the foregoing authorities, and under
cases which we will discuss later, that we must find legisla
tive consent on the part of the state of Wisconsin for the ex
ercise of any sovereign jurisdiction over the area by the

United States.

Mere ownership of lands and public use by the United
States government in the absence of cession of jurisdiction
by the state does not confer such sovereignty. United States
V. San Francisco Bridge Co., (1898) 88 Fed. 891. In this
case the court said at pp. 893-894:

"* * * It is not alleged in the information, nor does
the fact otherwise appear, that the land upon which the
new San Francisco post office is being constructed was pur
chased by the United States with the consent of the state, or
that political jurisdiction over the same has been otherwise
ceded to the United States by the state. Upon this state of
facts, it must be held that the state of California retains
complete and exclusive political jurisdiction over such land,
and, this being so, there can be no question that persons
there committing murder, or any other offense denounced by
its laws, would be subject to trial and punishment by the
courts of the state. 2 Story, Const, sec. 1227; People v. God-
fry, 17 Johns. 225; Ex parte Sloan, 4 Sawy. 330, Fed. Cas.
No. 12,944; U. S. v. Stahl, 1 Woolw. 192, Fed. Cas. No.
16,373; U. S. v. Ward, 1 Woolw. 17, Fed Cas. No. 16,639;
U. S. V. Cornell, 2 Mason, 60, Fed. Cas. No. 14,867. In the
case last cited it was said by Mr. Justice Story:
" 'But although the United States may well purchase and

hold lands for public purposes, within the territorial limits
of a state, this does not, of itself, oust the jurisdiction of
sovereignty of such state over the lands so purchased. It re
mains until the state has relinquished its authoiity over the
land, either expressly or by necessary implication.' "
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Our own supreme court, in the case of In re O'Connor,
(1875) 37 Wis. 379, 384, said:

"* * * But the United States, as a mere proprietor of
land situated within the limits of a state, which was ac
quired by purchase, without the consent of the legislature,
has no paramount authority derived from ownership of the
soil. United States v. Ames, 1 Wood. & Minot, 76. 'The
United States, holding lands within the state territory (un
less in the cases specified by the constitution), hold them by
the same tenure that individuals do.' Duncan, J., in Com
monwealth V. Young, supra, 313. * * * 'The rights of
sovereignty are never to be taken away by implication.'
Spencer, C. J., in The People v. Godfrey."

The only provision of our legislature other than sec. 1.056,
above quoted, which might be deemed a consent to a migra
tory water fowl refuge by the federal government is sec.
1.036, Stats., which reads:

"Consent of the state of Wisconsin is given to the acquisi
tion by the United States by purchase, gift, devise, or lease
of such areas of land or water, or of land and water, in Wis
consin, by and with the consent of the governor of the state,
as the United States may deem necessary for the establish
ment of migi-atory bird reservations in accordance with the
act of congi'ess approved February 18, 1929, entitled 'An
Act to more effectively meet the obligations of the United
States under the migratory bird treaty with Great Britain
by lessening the dangers threatening migratory game birds
from drainage and other causes by the acquisition of areas
of land and of water to furnish in perpetuity reservations
for the adequate protection of such birds; and authorizing
appropriations for the establishment of such areas, their
maintenance and improvement and for other purposes,' re
serving, however, to the state of Wisconsin full and com
plete jurisdiction and authority over all such areas not in
compatible with the administration, maintenance, protec
tion, and control thereof by the United States under the
terms of said act of congress."

It is to be noted, however, that both sees. 1.036 and 1.056

require the consent or approval of the governor, which we
understand has not been obtained in the present instance.
Furthermore, the Executive Order does not purport to cover
areas acquired by the federal government under the act of
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congress referred to in sec. 1.036 and, as previously sug
gested, the extent of the jurisdiction of the federal govern

ment depends upon the terms of the cession by the state.
Consequently, the scope of sec. 1.036 is limited to areas pur

chased by the federal government pursuant to the act of
congress approved February 18,1929.

It might well be that the conservation commission acting
under sec. 23.09 (7) (d) would have the authority to enter
into long-term leases and treaties with the federal govern
ment for the taking over and administering of these lands
as a conservation project, independently of the authority

granted by sec. 1.056. Sec. 23.09 (7) (d) grants the com
mission broad powers to acquire by purchase, condemnation,
lease or agreement, and to receive by gifts or devise, lands
or waters suitable for state forests, state parks, public shoot
ing, trapping or fishing gi'ounds or waters, fish hatcheries
and game farms, forest nurseries and experimental stations,
together with authority to maintain the same. This, how
ever, would in no way increase the sovereignty of the fed
eral government over such areas as respects the regulation
of hunting, fishing or trapping. On the contrary, this sec
tion clearly contemplates maintenance and control by the
conservation commission rather than by some outside
agency. Moreover, the very fact that sec. 1.056 was speci

fically passed for exactly the sort of project here considered,
as has previously been brought out, would indicate that the
legislature intended this statute should be used in making
long-term leases with the federal government rather than
sec. 23.09 (7) (d), which does not specifically mention
agreements with the federal government.

You are therefore advised that the sovereignty and jur
isdiction of the state of Wisconsin include the area described

in the executive order, and that in so far as the order at
tempts to assert federal criminal jurisdiction over the area
in connection with hunting and trapping, it is void. Under
sec. 1.01, Stats., it is the duty of the governor and all of the
subordinate officers of the state to maintain and defend its

sovereignty and jurisdiction. Sec. 29.02 (1), Stats., pro
vides that the legal title to and the custody and protection

of all wild animals within this state is vested in the state

for the purposes of regulating the enjoyment, use, disposi-
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tion, and conservation thereof. The matter of providing for
such regulation has been delegated to the conservation com
mission by sec. 29.174, Stats. Under subsec. (2) thereof,
such authority may be exercised either with reference to the
state as a whole or for any specified county or part of a
county or for any lake or stream, or part thereof, and in
view of the conclusion hereinbefore expressed, such juris
diction of the commission includes the area described in the

executive order establishing the Necedah migratory water
fowl refuge.
WHR

Public Officers — County Board — Service Officer — One
who has been elected to membership on county board but
who has refused to qualify is not within provisions of sec.
66.11, subsec. (2), Stats.

April 19,1939.

George M. St. Peter,

District Attorney,

Fond du Lac, Wisconsin.

Your request for an opinion contains the following state
ment of facts:

"A was elected at the spring election to succeed himself as
supervisor on the county board for his village. If A fails or
declines to qualify for the new election, may he be eligible
for appointment (or election) to the position of county serv
ice officer, which at the present time is vacant, provided such
election or appointment takes place at the May session of the
county board?"

You have accompanied your request by a memorandum
containing an analysis of the problem and a citation of vari

ous authorities which you considered to be in point. We
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have examined the authorities so submitted and find that

you have done a considerable amount of useful work in rela
tion to answering the question propounded. We wish to ex

press our deep appreciation of the manner in which you
have thus presented the problem. If such a presentation
were made by all district attorneys in connection with re

quests for opinions, the work in this office would be consid

erably lightened.

We are of the opinion that' under the facts set out in your
statement to us A may be eligible for appointment to the
position of county service officer at the May session of the
county board. The appointment to the position of county
service officer is governed by the provisions of sec. 59.08,
subsec. (23), Stats., which reads as follows:

"May create the position of service officer and elect for
such office a veteran of a war, who was engaged in the serv
ice of the United States, to hold office for a term of two
years, except in counties having a population of five hundred
thousand or more wherein the term of such office shall be
for an indefinite period pursuant to the provisions of sec
tions 16.31 to 16.44, inclusive, of the statutes, and to receive
such compensation, as the board may fix. If a vacancy shall
occur during the term, the chairman of the board may ap
point such a veteran to fill such vacancy for the unexpired
term, except in counties having a population of five hundred
thousand or more where such vacancy shall be filled in the
manner of an original appointment. Such service officer
shall advise with all veterans of wars, residents of the
county, who were engaged in the service of the United States
relative to any complaint made or problem submitted by
them to him and shall render them such assistance as, in
his opinion he may render. In counties having a population
of five hundred thousand or more such service officer when
appointed shall act as secretary of the soldiers' relief com
mission provided for in section 45.12. The board may pro
vide such officer with clerical assistance and such other
needs as will enable him to adequately perform his duties.
The board may require such reports as it may determine."

There would be no question as to the right of A to receive

the appointment were it not for the provisions of sec. 66.11

(2). Relevant provisions of this section are as follows:
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"No member of a * * * county board, * * *
shall, during- the term for which he is elected, be eligible for
any office or position which during such term has been cre
ated by, or the selection to which is vested in, such board

While the appointment in the present case is apparently to
be made by the chairman, we do not regard the circum
stance as in any way affecting the principles of law in

volved. The disqualifications created by sec. 66.11 (2) re
late to an office the selection to which is vested in the county

board. Obviously, so far as the position of county service
officer may constitute an office, it is an office the selection to
which is vested in the county board, even though in a partic
ular case a vacancy might be filled by appointment of the
chairman of the board.

The reasoning upon which we conclude that A is not dis

qualified concerns a proper definition of the word "mem
ber" and a consideration of the purposes of the disqualifi

cation in question. Were Mr. A at the present time not a
member of the county board by virtue of a prior election, the

question as to whether he is or is not a member would de
pend upon whether or not his election, followed by his re
fusal to qualify, constitutes him a member. We are of the
opinion that election without qualification is not sufficient to
constitute one a member of the board. He is a member-elect

under such circumstances and not a member. This distinc

tion was clearly pointed out by Mr, Justice Van Devanter
(then a circuit judge) in the case of United States v. Diet
rich, 126 Fed. 676.

It is true, of course, that a member of the county board
cannot by resigning his office escape the disqualification as
to eligibility created by sec. 66.11 (2). There are many
opinions and authorities so holding. Wliere, however, a per
son though elected to the office does not qualify for a mem
bership and does not in fact become a member, it is ex
tremely difficult to see how any provisions relating to mem
bers of county board can in any way affect him.
In this case, if and when A refuses to qualify for his of

fice, it becomes vacant by reason of the provisions of sec.
17.03 (7), Stats. Such a refusal to qualify operates as well
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to remove him from office as a hold over. That is to say, al
though according to the provisions of the law (sec. 61.23
Stats.) a village officer serves until his successor is ap
pointed or elected and qualifies, his office becomes vacant by
reason of the provisions of sec. 17.03 (7) upon the refusal
of the successor to qualify. VIII Op. Atty. Gen. 18. Such
being the case, it is rather apparent that the term of a hold
over expires upon the refusal of a successor to qualify just
as it would otherwise expire upon qualification of a succes
sor. The hold over loses his office upon the failure of his
successor to qualify, not by reason of any act of his own but
by operation of the law which declares that a vacancy shall
exist in such case. The law operates upon the term and in
substance declares that it shall expire at that point.

Moreover, it is rather apparent that the case in question
is as well without the spirit of the disqualification as it is
without its letter. The law was enacted in order to prevent
a member of the county board from utilizing his official po
sition for the purpose of obtaining preferment in the way
of election to offices to which the board was empowered to
appoint. Where, however, a person though elected to the
board had not qualified for membership and was not in fact
a member of the county board, the same considerations of

public policy would not be present. There would in such
case be no inducement to logroll or to otherwise consider
interests other than public interests in the affairs of the
board.

In view of the foregoing, we conclude that if and when A

refuses to qualify his office becomes vacant; that in such a
case he does not hold over since his term as a hold over

would have expired and that he would not be a newly elected
member since he would not have qualified for membership.
Since he would not in such a case be a member of the county
board, there would be no reason why he would not be eligi
ble for appointment as county service officer, pursuant to
sec. 59.08.

JWR
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Loan from Trust Funds — Public Lands — Public Offi
cers — Commissioners of Public Lands — Notes or certifi
cates of indebtedness held by commissioners of public lands
under sec. 25.06, Stats., may be assigned in discretion of

commissioners when it appears to them to be necessary or
desirable to do so as matter of sound investment policy.

April 21,1939.

Land Department.

Attention T. H. Bakken, Chief Clerk.

You have inquired whether the commissioners of public
lands have authority to assign to individuals or corpora
tions notes or certificates of indebtedness acquired under

sec. 25.06, Stats, upon receipt of the unpaid principal and
interest to the date of the assignment.

Art. X, sec. 7, Wis. Const., provides:

"The secretary of state, treasurer and attorney-general,
shall constitute a board of commissioners for the sale of the
school and university lands and for the investment of the
funds arising therefrom. Any two of said commissioners
shall be a quorum for the transaction of all business pertain
ing to the duties of their office."

Art. X, sec. 8, Wis. Const., gives the commissioners the
power to "invest all moneys arising from the sale of school
and university lands, as well as all other university and
school funds, in such manner as the legislature shall
provide."

Sec. 25.06, Stats., to which you refer, reads:

"If the application shall be approved by said commission
ers they shall forthwith cause certificates of indebtedness to
be prepared in proper form and transmitted to the munici
pality submitting the same. Every such certificate shall be
executed and signed for a school district by its director, for
a town by its chairman, for a village by its president, for a
city by its mayor, for a board of education by its president,
and for a county by the chairman of its board, shall be coun
tersigned by the clerk of the municipality executing the
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same, returned to the commissioners, and deposited with the
secretary of state, who shall thereupon draw his warrant
upon the state treasurer for the amount of such loan, pay
able to the treasurer of the municipality making the loan or
as he may direct; and said certificate of indebtedness shall
then be conclusive evidence of the validity of such indebted
ness and that all the requirements of law concerning the
application for the making and acceptance of such loan have
been complied with."

In XXII Op. Atty. Gen. 97, this department ruled that the
commissioners are vested with full discretion in determin

ing the investment of trust funds as between any of the
loans and investments authorized by the statutes. The con
clusion of the opinion was stated in the following language

at p. 100;

"Subject, therefore, to the statutory requirements author
izing specified investments and loans, it would seem that
the commissioners have full authority to determine in which
of these authorized investments they will place the moneys.
This being so, it is clear that the commissioners can not be
compelled to loan the moneys for the support of schools nor
can they be prohibited from placing such funds elsewhere,
and that nothing short of a clear breach of duty could sub
ject these officers to any control by the courts."

Referring for a moment to the word "invest" as used in

art. X, sec. 8 of the constitution, it is to be noted that this

word is not limited to a single investment. On the contrary,
it has been held to contemplate a sale of property in which
the money was originally invested and a reinvestment in

other property. Scottish-American Mortgage Co. v. Massie,
94 Tex. 339, 60 S. W. 544.

Furthermore, a trustee within the limits of the authority
conferred upon him has an implied and sometimes express
power of discretion, although it must be honestly and faith
fully exercised and must also be subservient to the main pur
poses of the trustee. 65 C. J. 645.

Obviously, it must have been the intention of the framers
of the constitution, as well as the legislature, that the com
missioners of public lands in their investment of funds in
trusted to their care should have such investment powers as
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might best conserve and increase such funds. This would
seem to imply the power to sell and assign a loan which they
had made, when, in the exercise of their discretion, it ap
pears to be a matter of sound investment judgment to dis
pose of the same.

It is said:

"The right to receive money due or to become due under a
contract, is not personal in nature, and as a general rule is
assignable, except to the extent that this right of assigning
is limited by statute." 6. C. J. S, 1060-1061.

We find no statute which either expressly or impliedly
limits the right of assignment in this instance and, in the
absence of such statutory limitation, we believe any holding
to the effect that the commissioners are without power to as
sign might seriously handicap them in the proper invest
ment and reinvestment of trust funds.

We are not unmindful of the fact that the details of the
making of such loans and repayment of the same are set
forth with considerable particularity in ch. 25, and that the
argument might be made that since no express power of as
signment is granted, none is to be implied. This, however,
strikes us as being a too narrow construction, in view of the
general purpose which is to be subserved by the investment
of these trust funds, and, in the absence of a more compel
ling argument, we are reluctant to say that the commis
sioners are powerless to make an assignment when it ap
pears to them to be necessary or desirable to do so.
If any serious difficulties are present in the situation, they

arise rather in connection with the rights of the assignee in
collecting the indebtedness thus assigned. This, however, is
a matter for consideration by counsel for the assignee rather
than for this office.

WHR
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Minors — Child Protection — Adoption — Public Offi
cers — District attorney is under no duty to initiate adop
tion proceedings arising under sec. 48.36, Stats., nor to pre
pare necessary papers in such proceedings.

April 24,1939.

J. Henry Bennett,

District Attorney,

Viroqua, Wisconsin.

You ask to be advised whether it is the duty of the dis
trict attorney to "prepare adoption proceedings under sec
tion 48.36 Wisconsin statutes." The adoption proceedings
referred to in subsec. (2) of sec. 48.36 are those outlined in
ch. 322, Stats. Neither sec. 48.36 nor ch. 322 specifically im
poses upon the district attorney the duty of appearing or
taking part in such proceedings.

It does not follow, however, that the district attorney is
to divorce himself absolutely from any interest in such mat
ters. This department in September, 1936 (XXV Op. Atty.
Gen. 549), issued a lengthy opinion concerning the duties of
the district attorney. It was stated therein that the district
attorney is the legal advisor and attorney for the county and
in that capacity is required "to attend to all matters in his
county in which the state or county "has an interest, though
that interest may be direct or indirect, and where there ap
pears to be a probability of such interest at some future
time, though there may be none at the time of the proceed
ing." P. 553.
In accordance with that rule it was held that it is the duty

of the district attorney to appear, at the request of the
board, at hearings for the determination of insanity (XXV
Op. Atty. Gen. 549); to initiate proceedings to annul a mar
riage where one of the parties is feeble-minded and the mar
riage was performed in another state to evade the Wiscon
sin law (XXV Op. Atty. Gen. 549) ; to assist the juvenile
court in delinquency proceedings (VII Op. Atty. Gen. 625) ;
and to appear at hearings on applications for aid under the
mother's pension law (V Op. Atty. Gen. 777). In none of
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these cases was the duty specifically imposed by the statute
upon the district attorney, but it was found that the interest
of the state and the county was such as to necessitate the ap

pearance of the county's legal representative.
Certainly the state and county are directly interested in

the welfare of homeless and underprivileged children. The

public interest, however, is identical with that of the child
and the proceedings in ch. 322 are carefully designed to pro
tect the interests of the child in every case through investi
gations by impartial officials or organizations. There is con
sequently no need for the appearance of the district attor
ney in such proceedings and we are of the opinion that he is
under no duty to participate therein.

The actual commencement of the proceedings and the
preparation of the necessary papers are matters which must

be handled by the party seeking to adopt the child. If such
party deems it advisable to have legal counsel, he may em
ploy an attorney of his own choice. It is clearly no part of
the district attorney's duties to represent private parties in
such matters. Should the petitioner be financially unable to
engage an attorney he may, in certain cases, avail himself of
the provisions of sec. 253.17, Stats., which permit the county
judge or his clerk, upon request, to draw the papers neces
sary in any proceeding for the adoption of dependent, neg

lected or delinquent children as defined in ch. 48. You are
advised that the district attorney is under no duty to initi
ate adoption proceedings nor to prepare the necessary pa
pers in such proceedings.
NSB

RK
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Corporations — Securities Law — "Contract deposit cer
tificates" issued by mutual savings bank whereby holders
share in net profits of bank are securities as defined in sec.
189.02, subsec. (7), Stats., and salesmen soliciting purchas
ers of same are agents under sec. 189.02 (1) and required to
obtain license under securities law.

April 25,1939.

Gregory Buenzli, Acting Director,

Securities Division,

Public Service Commission.

You request our opinion as to whether a certain "contract
deposit certificate" issued by a mutual savings bank is a se

curity within the meaning of sec. 189.02, subsec. (7), Stats.,
so that agents selling these securities must be licensed under
the securities law.

Under the terms of the "contract deposit certificate" the
certificate holder makes monthly payments in the amount
specified in the certificate. Part of such payments go into
what is known as the current income account, which current
income account is, according to the by-laws, used to help de
fray expenses of the bank and to develop new business. The
monthly payments other than those paid into the current

income account are deposited and credited to the account of
the holder pursuant to certain optional plans which the
holder may elect. The holder also has an option as to the
manner in which the deposit shall be repaid. The arrange
ment contemplates in any event that the depositor's funds
shall be enhanced by the payment in one way or another of
dividends to be declared out of the net profits of the bank.
This is the salient feature of the entire plan and the only one
which we need to consider for the purpose of this opinion.
Since the purpose of the deposit of the certificate holder's
funds and the issuance of the "contract deposit certificate"
is to give the holder a share of the earnings of the bank, it
would appear that the "contract deposit certificate" consti
tutes a security, that term as defined in sec. 189.02 (7) in-
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eluding "certificates of interest in a profit-sharing agree
ment" and "any interest in the profits of a venture."
Thus the sale of these certificates by the bank's salesmen

constitutes such salesmen "agents" under sec. 189.02 (1)
and such agents are required to obtain a license as such
under the securities law.

RHL

Intoxicating Liquors — When electors of town under sec.
176.38, Stats., vote at spring election in April to change
from licensing to nonlicensing status or vice versa, town
board has authority under sec. 176.38, subsec. (2), and sec.
176.05, Stats., to grant liquor licenses which will be effective
at once and terminate upon July first of that year.

April 25,1939.

Clarence E. Fugina,

District Attorney,

Arcadia, Wisconsin.

You state that Town A voted against the granting of
liquor licenses at the spring election of 1938 which was held
in accordance with sec. 176.38, Stats., and that the same
town voted to grant such licenses at the spring election of
1939.

You ask whether the town board has authority, by virtue
of the latter election, to grant liquor licenses which will be
effective at once and terminate on June 30,1939, or whether
that board must wait until the license year begins on July 1,
1939, before granting such licenses.

Sec. 176.38 grants an option to towns, villages and cities
to petition for an election relative to the granting of liquor
licenses. After setting forth the manner in which such
elections shall be conducted, subsec. (2) of that section
provides:
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"* * * The result shall be certified by the canvassers
immedkitely upon the determination thereof, and be entered
upon the records of the town, village, or city, and shall re
main in effect until changed by ballot at another election
held for the same purpose."

There is nothing in the above quoted language that would
indicate that a vote one way at a spring election must ob
tain until June 30th of the following year, even though the
voters at the next spring election vote to change the status
of the town in relicensing or nonlicensing. The language of
the statute is that the status voted upon at one election shall
obtain "until changed by ballot at another election" and that
the result of the election shall be certified "immediately"
upon determination.

Sec. 176.05 relates to liquor licenses generally. Subsec.
(1) thereof provides in part:

"Each town board, * * * may grant retail licenses,
under the conditions and restrictions in this chapter con
tained, to such persons entitled to a license under this chap
ter as they deem proper to keep places within their respec
tive towns * * * for the sale of intoxicating liquors.

Subsec. (5) of the same section contains this provision:

"* * * Except as provided in subsection (6), all such
licenses shall remain in force until the first day of July next
after the granting thereof, unless sooner revoked;

Sec. 176.05, subsec. (6), deals with the granting of
licenses for fractional parts of the license year. A portion of
that subsection reads:

"Licenses may be granted which shall expire on the thir
tieth day of June of each year upon payment of such propor
tion of the annual license fee as the number of months or
fraction of a month remaining until June thirtieth of each
year bears to twelve. * * *"

While this section was probably not enacted for the spe
cific purpose of authorizing the granting of licenses between
April and July 1 of a year in which the voters have voted a



Opinions of the Attorney General 277

change with respect to licensing or nonlicensing, certainly it
cannot be said that it manifests any legislative intent that
licenses cannot be granted to be effective during such period.
If the section manifests any legislative intent in this regard,
it must be that consistent with the interpretation which we
have herein placed upon sec. 176.38 (2), Stats.
You are therefore advised that the town board of Town A

has authority, by virtue of the election of 1939, to grant
liquor licenses immediately for the remainder of the present
license year upon payment of the proper proportion of tke
annual license fee.

NSB

NH

Municipal Corporations — Municipal Borrowing — Tem
porary loan made by county and repaid out of current funds
pursuant to resolution authorizing loan, where such repay
ment occurs prior to time for making up next tax roll, elim

inates necessity for carrying tax levied under sec. 67.12,
subsec. (2), Stats., into next tax roll.

April 25,1939.

Wade K. Halvorson,

District Attorney,

Hudson, Wisconsin.

You state that it has been the practice at the November
session of the county board to appropriate certain sums for
road work during the ensuing year; this work is commenced
in the spring, prior to the time when sufficient revenues are
available to cover such expenditures, although the revenues
by the end of the fiscal year are always sufficient to cover
the appropriation for the road work which has been done.
Under these circumstances, it has been customary to borrow
money during the spring, under sec. 67.12, Stats., the tem-
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porary borrowing statute, although there is no need to
carry the tax into the succeeding year's tax roll, since there
are always ample funds later in the year to retire the loan.

In view of the foregoing, you inquire whether it is man
datory to carry the tax into the next tax roll, as provided by
sec. 67.12 (2), Stats., where the initial resolution has au
thorized repayment of the loans out of current funds.

"The governing body of any county, town, village or city
about to solicit such a temporary loan, shall first adopt and
record a resolution specifying the purpose and the amount
of the loan, and levying a tax for the same amount to pro
vide payment; which tax, after receipt of the borrowed
money, shall become and continue irrepealable, and shall be
carried into the next tax roll of the municipality and col
lected as other taxes are collected. The proceeds of such
tax shall be kept in a distinct and separate fund and be
used for the sole purpose of paying such temporary indebt
edness. Such resolution shall be supported in a county,
town, village or city by at least three-fourths of all the
members-elect of its governing body."

While the language used in the foregoing statute is man
datory in form, in so far as it relates to your question, it
would be obviously unreasonable to require the collection of
a tax where the purpose for which it is levied no longer ex
ists. The plain purpose of the mandate is to insure repay
ment of the loan and, the loan having been already repaid,
the reason for the command falls. It has been said that

where the purpose of a statute is clear, the legislative lan

guage should be construed strictly or liberally according to
the effect as regards such purpose. State v. Helmann, 163
Wis. 639. Also it has been held that in construing statutes,
the court should give effect to the legislative intent rather
than to the letter of the law. State v. P. Lorillard Co., 181
Wis. 347. Furthermore, statutes should not be so construed

as to result in an absurdity. Price v. State, 168 Wis. 603.

No one is hurt, and the taxpayers are benefited where the
initial resolution authorizes repayment out of current funds,

and the money is loaned and repaid on that understanding.
Under such circumstances, the statutory safeguards set up
for the benefit of the lender can serve no useful purpose,
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and, in fact, work a hardship upon the taxpayers, who are
forced to pay additional taxes for a purpose which has
ceased to exist.

Consequently, you are advised that when a temporary
loan has been repaid out of current funds pursuant to reso
lution, and prior to the time for making up the next tax
roll, it is not mandatory that the tax levied therefor be car
ried into the next tax roll, under sec. 67.12 (2), Stats.
WHR

Military Service — Naval Militia — Naval Reserve —

Public Officers — Adjutant General — Specific language of
sec. 22.02, Stats., relative to rank of officers in state naval

militia controls more general provisions of sec. 22.04, and

adjutant general therefore has no power to parallel grade
and rank of officer serving in dual capacity in United States
naval reserve and state naval militia and holding identical
post in both cases even though rank as provided ifnder sec.
22.02 is junior to rank provided in United States naval
reserve.

April 25,1939.

Ralph M. Immell,

Adjutant General.

It appears that officers occupying a dual status as officers
in the United States organized naval reserve and in the Wis
consin naval militia are in certain cases required by reason
of sec. 22.02, Stats., to serve in the state naval militia in a
rank junior to the rank they have in the United States naval
reserve, even though the posts they hold in each organiza
tion are identical. You ask whether the adjutant general

has authority under the provisions of sec. 22.04, Stats., to
raise the rank of such officers in the state naval militia to

conform to their rank in the United States naval reserve.
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Sec. 22.02 names the officers to be attached to the com

manding officers' staff and fixes their rank. The language of
that section is clear and positive, leaving no room for
construction.

Sec. 22.04 provides in part:

"(1) The organization of the naval militia shall conform
generally to the provisions of the laws of the United States,
and the system of discipline and exercise shall conform, as
nearly as possible to that of the United States navy, as now
or hereafter organized; * *

The language of the above quoted statute indicates clearly
that the legislature did not intend to require conformity in
every detail but only "generally". Since the legislature has

specifically designated the rank to be held by each of the offi
cers mentioned in sec. 22.02, it is the opinion of this depart
ment that such specific provisions must control over the gen
eral provisions of sec. 22.04. To hold otherwise would be to
violate a familiar rule of statutory construction, namely,
that special or specific statutory provisions are controlling
over general provisions. Fox v. Milwaukee Mechanics' Ins.
Co., 210 Wis. 213; WiscoTisin Gas & E. Co. v. Ft. AtkiTison,
193 Wis. 232.

You are advised that the adjutant general has no au
thority to change the rank held by the officers named in sec.
22.02 to conform to the rank held by such officers in the

United States naval reserve.

NSB

RK
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Taxation — Tax Sales — Description of buildings as
sessed as real estate located on leased land merely as "Soo
Line Leases—improvements on leased R. R. lands, city of
Marshfield" is insufficient under sec. 70.25, Stats., and as
sessments thereon ai*e void by reason thereof.

There is no limitation on time, at least up to fifteen years,
under sec. 75.25, in which county may charge back taxes to
city for reassessment because of erroneous description of
property nor is there any limitation as to number of years
for which taxes may be reassessed by city upon charge-back
by county.
Amount of such taxes to be charged back under sec. 75.25

is amount ascertained by county board as justly chargeable
under circumstances with interest thereon at rate of eight
per cent per annum from time such tax was due and payable
to end of year in which such tax will be levied.
Amount of tax so charged back to city and amount to be

placed upon assessment roll by city after reassessment is
amount of tax fixed under sec. 75.25 by county board as
justly chargeable on particular property plus interest at
eight per cent per annum from time when such tax was due
and payable up to end of year in which such tax will be
levied.

April 25,1939.

Charles M. Pors,

District Attorney,

Marshfield, Wisconsin.

You state that certain buildings located on a railroad
right of way leased to the owners of the buildings have been
described in the tax roll of the city of Marshfield as follows:
"Soo Line leases—improvements on leased R. R. lands, city
of Marshfield."

You also state that there are several of these buildings
having separate owners which have been similarly described
with no reference to the particular lease or location of the
improvements on the right of way and which have been as
sessed as real estate, that the same descriptions are con-
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tained in the tax certificates held by Wood county, that the
taxes have been returned delinquent for the years 1932 to
1988 inclusive, that the county now owns the certificates,
and that notice of taking tax deeds by the county has been
given but the claim has been raised by the county clerk that
the descriptions are insufficient.

You state you wish our opinion as to whether the descrip
tions in the certificates are insufficient under sec. 70.25 and

also on the following questions:

(1) Whether there is any limitation as to the number of
years of taxes which can be charged back to the city by the
county for reassessment because of erroneous descriptions
or erroneous certificates.

(2) Whether there is any limitation as to the number of

years of taxes that can be reassessed by the city in case of a
charge-back by the county.

(3) Whether in charging the certificates back to the city
the face amount of the certificate which includes penalties
and interest on the original amount of the tax is used.

(4) Whether when the reassessments are placed on the
tax roll by the city they can include the penalty and interest
which has accrued or only the amount of the original tax.

In answer to your question as to whether the descriptions
are insufficient under sec. 70.25, it is our opinion that these
descriptions are clearly insufficient and that the assessments
are void by reason thereof. The remainder of your ques
tions are answered as follows:

(1) It is our opinion that under sec. 75.25 there is no
limitation as to the number of years of taxes which can be
charged back to the city for reassessment because of the er
roneous descriptions. See XXII Op. Atty. Gen. 16, Roberts
V. Waukesha County, 140 Wis. 593, XXV Op. Atty. Gen. 57
and XXVII Op. Atty. Gen. 499. Whether taxes for more
than fifteen years prior to the sale are subject to such charge-
back and reassessment might be open to question under sec.
75.20 and the opinion herein expressed must not be deemed
to include a period of time in excess of fifteen years.
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(2) The same considerations would apply to the power of
the city to reassess taxes thus charged back by the county,
there being no statute of limitations upon such power and it
being specifically provided in sec. 75.25 that upon the
amount chargeable being certified to the city clerk, the same
shall be entered upon the tax roll in accordance therewith.

(3) By sec. 75.25, it is expressly provided that in ascer
taining the amount of tax justly chargeable under the cir
cumstances, this amount should be assessed in the next as
sessment of county taxes with interest thereon at the rate of
eight per cent per annum from the time when such tax was
due and payable to the end of the year in which such tax
will be levied and it is this amount which is to be charged as
a special tax to the town, city or village in which the lands
are situated. Thus, the amount of the tax so fixed as justly
chargeable on each building plus eight per cent per annum
from the time when such tax was due and payable up to the
end of the year in which such tax will be levied should be
charged back to the city.

(4) This question is answered by the answer to question
(3), sec. 75.25 providing that the clerk of the town, city or
village receiving the certificate from the county clerk, cal
culated as above described, should enter the same on the tax
roll.

We understand that there is no question as to the identity
and ownership of the various buildings involved so that the
county board will have no difficulty in determining that the
Improvements of the particular owner in question are prop
erly taxable within the rule laid down in Roberts v. Wauke-
sha County, 140 Wis. 593, 598. We understand in the pres
ent case that, since the county board owns the certificates,
there has been no order directing a refund nor has the treas
urer withheld the lands from sale under the provisions of
sec. 74.39 as specified in sec. 75.25. However, sec. 74.44, re
lating to the power of the county to become a purchaser of
lands sold for taxes, states that "all laws relating to the sale
or purchase of lands sold for the nonpayment of such taxes,
and to the redemption of such lands, shall apply and be
deemed to relate to the sale or purchase of such lands by the
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county", and it would appear in this connection that the
provisions of sec. 75.25 would apply to certificates owned by
the county. See XVI Op. Atty. Gen. 33.

In conclusion, the proper procedure here would appear to
be to have the county board enter an order canceling the
certificates in question, fixing the amount of tax justly
chargeable on each of the buildings in question, directing the
same to be assessed in the next assessment of county taxes
with interest thereon at the rate of eight per cent per an
num from the time when such tax was due and payable to
the end of the year in which such tax will be levied. The
county clerk in the next apportionment of taxes should then
charge the same as a special tax to the city of Marshfield,
specifying the particular buildings upon which the same are
to be assessed, the amount chargeable to each, and the year
when the original tax was assessed, and certify the same to
the city clerk of Marshfield.
RHL

Unemployment Compensation — Local boards of voca
tional and adult education are employers under unemploy
ment compensation act, eh. 108, Stats. Teachers, both full
and part time, are, however, excluded from coverage of said
act by sec. 108.02, subsec. (5), par. (f), subd. 4, Stats.

April 26, 1939.

Geo. p. Hambrecht, Director,

Board of Vocational and Adult Education.

You have requested an opinion as to the status of local
boards of vocational and adult education under the unem
ployment compensation act, ch. 108, Stats.

Sec. 108.02, subsec. (4), par. (a), Stats., defines an em
ployer in part as follows:
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" 'Employer' * * * means any person, partnership,
association, * * * including this state and any munici
pal corporation or other political subdivision thereof.

Bouvier's Law Dictionary defines the word "political" in
part as follows:

"Pertaining to policy, or the administration of the gov
ernment. * ♦ ♦ A political corporation is one which
has principally for its object the administration of the gov
ernment, or to which the powers of government, or a part
of such powers have been delegated."

Webster's New International Dictionary defines the noun
"subdivision" in part as follows:

"* * * A part of a thing made by subdividing.
Hi >I

Sec. 41.15 of the statutes provides in part as follows:

" (1) In every town, village and city of over five thousand
inhabitants there shall be, and in every town, village or city
of less than five thousand inhabitants there may be a local
board of vocational and adult education, whose duty it shall
be to establish, foster and maintain schools of vocational
and adult education for instruction in trades and industries,
commerce and household arts in part-time-day, all-day and
evening classes and such other courses as are enumerated in
section 41.17. * * *

"(2) Such board shall consist of the city superintendent
of schools (or the principal of the high school, if there be no
city superintendent, or the president or director of the local
school board in case there be neither of the above-mentioned
officers), and four other members, two employers, and two
representative employes who have no employing or dis
charging power and who are not foremen or superintend
ents, who shall serve without pay, and who shall be ap
pointed by the local school board, or if there be more than
one local board, by such boards jointly. If there be more
than one city superintendent, principal of the high, school,
or president or director of the local school board, the ex offi-
cio member shall be selected by the appointing boards.

«« * «

" (7) The board may purchase machinery, tools and sup
plies, and purchase or lease suitable grounds or buildings
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for the use of such schools; * * * All conveyances,
leases and contracts shall be in the name of the municipality

<<* «

"(10) (a) * * * Said board may sue or be sued in
the name of the municipality, and may prosecute or defend
all suits brought under this section.
"(b) All contracts made by such local board for work or

supplies or material, involving the expenditure of five hun
dred dollars, shall be awarded to the lowest competent and
reliable bidder, in accordance with the provision of section
62.15, so far as applicable; and for that purpose the board
of vocational and adult education shall perform the duties
imposed and shall possess the powers conferred by said sec
tion upon public bodies, boards and officers.

«* * *

" (d) Every such contract shall contain a provision that in
case the contractor shall fail to fully and completely per
form his contract within the time therein limited, he shall
pay as liquidated damages for such default, a sum per day
to be named in the contract, which shall be sufficient, in the
judgment of said board, to save the municipality from any
loss on account of such default."

Sec. 41.16 (1) provides in part as follows:

The local board of vocational and adult education shall
annually report to the municipal clerk before September the
amount of money required for the next fiscal year for the
support of all the schools of vocational and adult education,
and for necessary school sites, buildings, fixtures and
supplies."

The balance of the section among other things provides
for the handling of vocational school funds by the town, vil
lage or city treasurer, for the appropriation of money by the
city councils, town boards, etc., and for the raising of money
for buildings on bond issues of the governmental unit. It is
therefore clear that the local boards of vocational and adult

education are authorized to and do function as subdivisions

of the municipal government.

Municipalities are employers within the specific language
of subsec. (4), sec. 108.02 of the statutes, and become sub
ject "employers" under the provisions of this section in the
same manner as any other employer. Therefore, all em

ployees of the vocational school board performing services
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in a covered employment must be considered to be em
ployees of the subject municipality, unless within the ex
press terms of some of the exemptions specifically set out
in the statutes in sec. 108.02 (5) (f).
Under sec. 108.02 (5) (f) certain types of employment

performed for a governmental unit are excludable from the
coverage of the act.

Sec. 108.02 (5) (f), Stats., so far as here material
provides:

"The term 'employment,' as applied to work for a govern
mental unit, shall not include:
"1. Employment as an elected or appointed public officer;
"2. Employment. by a governmental unit on an annual

salary basis;
Hg 4: ♦

"4. Employment, by an educational institution supported
wholly or substantially from public funds, of any student
enrolled in such institution and carrying at least half its
full-time schedule in the most recent school term, or of any
person as a teacher in such institution;

««* * *

Inasmuch as the local boards of vocational and adult ed
ucation are branches of local governmental units, services
performed for any of such boards in employment excluded
under this subsection need not be considered employment
within the meaning of the act. Thus, as the local boards of
vocational and adult education operate educational institu
tions supported by public funds, by the express provisions
of paragraph 4 of sec. 108.02 (5) (f), Stats., all persons
employed thereby as teachers, whether full or part time,
while performing services as such, are excluded from cover
age under the unemployment compensation act, ch. 108,
Stats. However, all services performed in employment not
excluded under this subsection must be considered employ
ment for unemployment compensation purposes.

Sec. 108.02 (5) (g), par. 7, provides;

"Employment of any person by a corporation, community
chest, fund, or foundation, organized and operated exclu
sively for religious, charitable, scientific, literary, or educa
tional purposes, or for the prevention of cruelty to children
or animals, no part of the net earnings of which inures to
the benefit of any private shareholder or individual."



288 Opinions of the Attorney General

This last quoted paragraph is not applicable to local
boards of vocational and adult education upon two grounds.
In the first place the legislature in the preceding subdivi
sion, sec. 108.02 (5) (f), has set forth the types of work for
a governmental unit which shall not constitute employment
under the act. Such specific enumeration excludes all others.

Expressio uniiis est exclusio alterius. Had the legislature in
tended that all employment by every educational institution
should not come within the term "employment" as used in
the unemployment compensation act it would have said so
by use of simple language and there would have been no oc
casion for excluding merely teachers and students as set out
in sec. 108.02 (5) (f) 4. It would have then used the lan

guage in sec. 108.02 (5) (f), 4 up to and including the
words "public funds".

It is therefore our opinion that local boards of vocational
and adult education created pursuant to sec. 41.15, Stats.,
are branches of municipal or other political subdivisional

governments and as such are integral parts of such
governmental units and employers within the meaning of
the unemployment compensation act, ch. 108, Stats. How
ever, by the express provisions of sec. 108.02 (5) (f). Stats.,
certain persons employed thereby, among which are teach

ers, both full or part time, are excluded from the coverage
of said act.

HHP
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Bridges and Highways — Public Lands — Mendota State
Hospital — Road laid out and constructed by state on Men
dota state hospital grounds owned by state is not public
highway even though within past seven years town in which
it is located as accommodation to hospital and to town resi
dents accustomed to use road resurfaced same and it has
been used generally by those going to and from hospital.

April 27,1939.

Grant C. Haas,

Director of Mental Hygiene.

You request the opinion of this department regarding the
status of a road known as Cinder Lane, which runs along
the eastern boundary of the Mendota state hospital grounds
and connects Harwell Drive with the highway which leads to
the entrance of the hospital. Due to the fact that certain
private property owners desire to lay water and sewer
mains along this road, it has become necessary to determine
whether it is a private road or a public highway.
From a survey conducted by the state chief engineer, it

appears that this road lies entirely within lands purchased
by the state in 1854 as a location for the Mendota state hos

pital. It was originally laid out and constructed by the insti
tution about 1904. There has been no dedication of the road

as a public highway and the records of the clerk of the town
of Westport indicate that it has never been platted.
The road was maintained entirely at the expense of the

hospital until seven years ago, when it was resurfaced by
the town of Westport as an accommodation to the hospital
and to the town residents who are accustomed to use the

road. Although we are informed that the general public has
traveled over the road for some years, the exact period over
which such use extends cannot be definitely ascertained.

Sec. 80.01, subsec. (1), Stats., provides:

"All highways which shall have been laid out by the su
pervisors of any town, the board of supervisors of any
county, or by a committee thereof, or by commissioners ap-
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pointed by the legislature, or by any other duly constituted
authority, and recorded, any portion of which shall have
been opened and worked for the term of three years shall be
deemed to be and are hereby declared to be legal highways
so far as they have been so opened and worked, notwith
standing the law may not have been in all respects com
plied with in laying out the same. The making of an order
laying out any highway by the proper officers and filing the
same or a certified copy thereof in the office of the town
clerk of the town in which such road is situated shall be
deemed a recording of such highway within the meaning of
this section."

Since the road in question was laid out by the institution
and since it was not recorded, the provisions of this section
can have no application here.

Sec. 80.01, subsec. (2), provides in part:

"All roads not recorded which shall have been or shall be
used and worked as public highways ten years or more shall
be deemed public highways, * *

The term "worked", as it is used in this section, has not
been directly construed in Wisconsin. Other courts, how
ever, have interpreted that term when used in a similar stat
ute to mean maintenance "done at public expense or by the
public authorities." Toivn of Wells v. Svllivwn, 125 Minn.
353, 355, 147 N. W. 244. Applying this construction, it is
apparent that the problem under consideration does not fall
within the terms of sec. 80.01, subsec. (2), since the road has

not been maintained for ten years at public expense and by
public authorities that have any duty to perform with re
spect to public roads.

Aside from these considerations, it is extremely doubtful
whether statutes of this nature can operate to deprive the
state of any interest in land which it owns since it is well
settled that general statutes are not to be construed to in
clude, to its hurt, the sovereign. Sullivan v. School District,
179 Wis. 502, 507, 191 N. W. 1020.
A situation is presented whereby the state could have lost

title to these lands only by way of dedication. State v. Town
Board, 192 Wis. 186. As no one could make a valid dedica
tion without legislative sanction, the state has not lost title
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by way of dedication. Nor could the state have lost title by
way of adverse user from which a dedication may be pre
sumed. In the absence of a statute specifically so providing,
principles of adverse user are not applicable to the state or
sovereign.

Sec. 330.10 was amended by ch. 79, sec. 34, Laws 1931.
The portion added by amendment to that section reads:

"* * * But no person can obtain a title to real prop
erty belonging to the state by adverse possession, prescrip
tion or user unless such adverse possession, prescription or
user shall have been continued uninterruptedly for more
than forty years."

Since this section is not retroactive in effect, no period of
adverse possession, prescription or user can begin to run
against the state by virtue of travel over this road prior to
1931.

The fact situation relative to the origin and use of a road
of this nature is difficult to develop since it is largely a mat
ter of history. In view of such facts as are available, how
ever, this department is of the opinion that at this time the

road known as Cinder Lane retains its original status as a
private way over state property. You are therefore advised
that permission to lay the desired water and sewer mains
should be obtained from the legislature.
NSB

NH
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Legislature — Public Officers — Officers' Reserve Corps
— Membership in officers' reserve corps does not constitute
holding of office under government of United States within
provisions of art. IV, sec. 13, Wis. Cost., while not in active
service.

April 27,1939.

Oliver L. O'Boyle, Corporation Counsel,

Milwaukee County,

Milwaukee, Wisconsin.

You have asked whether the acceptance by a member of
the legislature of a commission in the officers' reserve corps
is the acceptance of an "office, civil or military, under the
government of the United States" within the meaning of
art. IV, sec. 13 of the Wisconsin constitution.

Art. IV, sec. 13 of the Wisconsin constitution provides:

"No person being a member of congress, or holding any
military or civil office under the United States, shall be
eligible to a seat in the legislature; and if any person shall,
after his election as a member of the legislature, be elected
to congress, or be appointed to any office, civil or military,
under the government of the United States, his acceptance
thereof shall vacate his seat."

If the word "office" is given its literal meaning, then ob
viously a member of the officers' reserve corps would come
within the above constitutional prohibition solely by virtue
of the fact that he is commissioned as reserve officer in the

United States army. A number of opinions of this office
have dealt with the meaning of the word "office" as used in

the above section and in art. XIII, sec. 3 of our constitution.
Op. Atty. Gen. for 1906, 206; V Op. Atty. Gen. 886; XIX Op.
Atty. Gen. 241; XXII Op. Atty. Gen. 1032. See also State
ex ret. Hazelton v. Turner, (1918) 168 Wis. 170, 169 N. W.
304. Distinction has been made between employees or hold
ers of positions and officers.
In XIX Op. Atty. Gen. 241, several indicia of an "office"

are set out. It must be shown that there is a public duty



Opinions of the Attorney General 293

or trust, that there is a fixed tenure of office, that an oath is
taken or bond filed and that the person is invested with some
portions of the sovereign functions of the government to be
exercised by him.
The meaning of the word "officer" was considered by the

supreme court of the United States in United States v.
Mouat, (1888) 124 U. S. 303. There the court asked whether
the person holds his place by virtue of an appointment,
either by the president, a court of justice, or the head of a

department and said that if he does then he is an officer of
the United States.

The application of these tests would impel one to the con
clusion that a member of the officers' reserve corps occupies
an "office" under the government of the United States

within the terms of the aforementioned constitutional pro

visions. The appointment is made by the president of the
United States and the member receives a commission for

five years as an officer in the army of the United States. 10
USCA sees. 352, 355a, 358. The services which are per
formed thereunder relate to the national defense which is a

sovereign function and involve a public duty or trust.
However, the use of such tests is not conclusively deter

minative. At best, they are general in nature and solely to
be used as assistance in determining the construction to be
given the particular provision. Essentially the problem is
to ascertain what was intended to be covered by such provi
sions. A determination of whether such constitutional pro
hibitions were intended to apply to the instant facts must in
volve a consideration of the objects and purposes intended
to be effected.

The drafters of the constitution apparently felt that mem
bers of the legislature could not effectively serve both the
state and federal governments at the same time. Thus the
restrictions contained in the provisions of art. IV, sec. 13
were designed to eliminate any possibility of a conflict of in
terest. The fundamental concept which motivated the adop
tion thereof was that a person could not consistently with
the existence of dual governments and a preservation of the
independence thereof in their individual spheres perform du
ties at the same time for both in the exercise of their re

spective sovereign functions.
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Thus it is not the mere possession of a title or designation
from both governments that gives rise to a conflict of inter
est and is objectionable, but the doing of acts at the same
time upon behalf of both as an officer thereof in perform
ing sovereign functions that is prohibited.
The purpose of the officers' reserve corps is set out in 10

USCA, sec. 351, which provides:

"For the purpose of providing a reserve of officers avail
able for military service when needed there shall be organ
ized an Officers' Reserve Corps consisting of general officers
and officers assigned to sections corresponding to the vari
ous branches of the Regular Army and such additional sec
tions as the President may direct. The grades in each sec
tion and the number in each grade shall be as the President
may prescribe."

However, it is significant that 10 USCA sec. 369 provides
that the president may order reserve officers to active duty

at any time and for any period; but that except in time of a
national emergency, expressly declared by congress, no re
serve officer shall be employed on active duty for more than
fifteen days in any calendar year without his own consent.

Until called for actual service the members of the officers'

reserve corps perform no acts for the federal government,
but merely hold themselves in readiness to serve as army of

ficers when the need arises. They are not functioning as offi
cers of the United States, but are potential officers—officers
in name only. Their sole activity as such is in training and

preparing themselves to function as officers when needed.
They are merely civilians holding reserve commissions, who

are prepared and trained to step in and function promptly
and properly as officers in the military forces in the event of
a national emergency.

It would seem that it was never contemplated that a citi
zen of a state, while preparing and holding himself avail
able for active service as an officer in the army in the event
of a national emergency, would be precluded by the provi
sions of art. IV, sec. 13 of the Wisconsin constitution from
serving his state the same as any other citizen thereof.
The federal statutes, 10 USCA sec. 372, as recently

amended, provide:
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"Members of the Officers' Reserve Corps, while not on ac
tive duty, shall not, by reason solely of their appointments,
oaths, commissions, or status as such, or any duties or func
tions performed for pay or allowances received as such, be
held or deemed to be officers or employees of the United
States, or persons holding any office of trust or profit or dis
charging any official function under or in connection with
any department of the Government of the United States."

While this may be controlling on the branches of the fed
eral government and in questions arising under the federal
law, it cannot be determinative of the meaning of the word
"office" as used in our constitution, because that is beyond
the scope of federal legislation or regulation. However, it
does lend support to our conclusion.

It is therefore our opinion that a member of the officers'
reserve corps while not actively serving as an officer in the
United States army is not holding an office under the gov
ernment of the United States within the meaning of art. IV,
sec. 13 of the Wisconsin constitution.

HHP
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Automobiles — Law of Road — Refund of Truck Fees —
Corporations — Motor Transportation — Refund of Ton
Mile Taxes — Where owner of truck applies for and re

ceives truck license under sec. 85.01, subsec. (4), par, (c).
Stats., for gross weight of 25,999 pounds specified in appli
cation, no refund of portion thereof can be made under sec.

14.68 (5) on owner's theory that secretary of state is not au
thorized to license truck in excess of 23,999 pounds for op
eration on class "A" or class "B" highways. Such license in
no sense purports to grant authority to violate other provi
sions of ch. 85, Stats.
Nor are taxes paid under sec. 194.48 refundable on this

theory by public service commission. Such refund in any

event would be governed by sec. 20.06 (2), requiring ap
proval of governor, secretary of state, state treasurer and
attorney general.

April 29,1939.

Calmer Browy, Director,

Public Service Commission.

You state that in March, 1938, the Wisconsin Wholesale
Grocery Company of Oshkosh obtained a license on a four-
wheel, two-axle truck under ch. 85 for a gross weight of

25,999 pounds and that the company has made application
to the secretary of state for a refund of the difference be
tween the fee for a vehicle having a gross weight of 23,999
pounds and a vehicle having a gross weight of 25,999
pounds. You further state that the owner has also requested
a refund of taxes paid under sec. 194.48, Stats., on the basis

of the difference in these weights. We understand that the
owner's theory is that the secretary of state is not author
ized to license a four-wheel, two-axle vehicle for operation
on class "A"' or "B" highways in excess of 23,999 pounds

gross weight.
With respect to the refund of license fees paid under

chapter 85 such refunds would appear to be governed by the
provisions of sec. 14.68, subsec. (5), Stats., which provides
that the secretary of state shall have power to receive
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checks in pajonent of motor vehicle license fees, which
checks are to be deposited with the state treasurer, and pro
vides further that "any overpayment on account of any such
license fees shall be refunded by the state treasurer on the
certificate and audit of the secretary of state." The au

thority of the secretary of state to certify and audit refunds
on license fees to be made by the state treasurer would ap
pear to depend upon whether in the particular instance
there has in fact been an "overpayment" of such license
fees. The payment of license fees for trucks is governed by
sec. 85.01 (4) (c), which specifies various fees according to
gross weight in tons. It is provided in said subsection:

gross weight in tons shall be in every
case, except in the case of farm trucks, arrived at by adding
together the weight in pounds of the motor truck or motor
delivery wagon when equipped ready to carry a load and the
maximum load carried by the vehicle in pounds, and then
dividing the sum of the two by two thousand."

There is nothing in this subsection to indicate the meaning
of the phrase "maximum load carried by the vehicle in
pounds" and we must conclude that it is left to the owner, in
making application for the license, to fix the maximum load
which the vehicle is to carry, the intent being that a license
fee corresponding with the gross weight which the owner
wishes to carry shall be paid. That this is the correct inter
pretation of this phrase is made clear from a reading of sec.
85.01 (4) (j), providing penalties for fraudulent registra
tion and providing that trucks may be registered in excess
of the maximum gross weight according to the manufac
turer's rating on payment of the proper fee for such weight,
it being further provided that "such registration shall not
exempt such a vehicle from compliance with all weight re
strictions imposed by chapter 85." In the present case the
owner's contention that a refund should be paid on the

ground that the secretary of state may not license a vehicle
in excess of a certain number of pounds for operation on

class "A" and "B" highways has no merit. The authority
to classify highways and the weight limitations fixed for
travel on class "A" and "B" highways are found in sees.
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85.46, 85.47, 85.48 and 85.49. Sec. 85.01 (4) (e), providing
for the registration of motor trucks, expressly states:

"This section, however, shall not be construed to mean
that any such vehicle may be licensed to operate in violation
of any other provision of this chapter."

This provision as well as the provision of sec. 85.01 (4) (j),
above quoted, makes it clear that the issuance of the license

cannot and does not in any sense purport to grant any au
thority to violate any of the other provisions of ch. 85.
Whether or not a vehicle of a particular weight could oper
ate on class "A" and class "B" highways, it is obvious that
such a vehicle might operate on highways not so classified
upon issuance of a license for its actual gross weight and
that unless so licensed it could not so operate.
In the present case we understand a license was issued in

March, 1938, for a gross weight of 25,999 pounds as desig
nated by the owner, which license expired July 1, 1938, and

that a similar license was issued July 1,1938, which will ex
pire July 1, 1939. Thus, it appears that since March, 1939,
this truck has been licensed and is at present licensed for a
gross weight of 25,999 pounds and during this period of
time the owner has enjoyed and continues to enjoy the right
to carry a load in accordance therewith. Under these cir
cumstances, it would not appear that there has been any

"overpayment" within the meaning of sec. 14.68 and that no
certificate and audit for a refund should be issued or made

by the secretary of state. There is nothing to indicate that
the owner did not intend to apply for a license for the
weight specified in his application, and having received such
a license, having enjoyed and continuing to enjoy the privi
leges thereof, there can be no valid claim for a refund.

The tax provided for by sec. 194.48 is likewise based on
gross weight, which term is defined for the purposes of ch.
194 in sec. 194.01 (16) as being "the actual weight of such
motor vehicle unloaded plus the licensed carrying capacity
of such motor vehicle." The term "licensed carrying ca
pacity" as used in this provision must refer to the licensed
carrying capacity under sec. 85.01 (4) (c), which in this
case is 25,999 pounds. There appears to be no provision in
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ch. 194 for the refund by the public service commission of
taxes paid under this section 194.48. Any refund paid there
under would be governed by sec. 20.06 (2), relating to
moneys paid into the state treasury in error and providing
that "no such refund shall be made except upon the written
approval of the governor, secretary of state, state treasurer
and attorney-general." Further, there would appear to have
been no error in the collection of the tax by the commission
and its payment to the state treasurer in the present case
and no such refund can be made either by the commission
or by the state treasurer.
RHL

Criminal Law — Fish and Game — Informers* Fees —
Deputy sheriffs are not entitled to informers' fees under sec.
353.24, Stats., in case of arrests for violations of ch. 29, re

lating to fish and game, regardless of whether such arrests
are made pursuant to request of conservation commission or
its deputies under sec. 29.07.

April 29,1939.

Conservation Department.

You have inquired whether deputy sheriffs are entitled to
informers' fees under sec. 353.24, Stats., in the case of ar
rests for violations of ch. 29, isolating to fish and game, and
if it makes any difference whether or not the arrests are

made at the request of the conservation commission or its
deputies under sec. 29.07.
This department has ruled that deputy sheriffs are not

entitled to informers' fees under sec. 353.24, Stats. See
XXVII Op. Atty. Gen. 171.

Sec. 353.24, Stats., provides:
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"On conviction of any person for any offense in respect to
bribery, forgery, counterfeiting, gambling, houses of ill
fame, obscene literature, game and fish, in case the whole or
any part of the sentence shall be a fine, a part of such fine
when paid may be awarded to the person or persons who in
formed against and prosecuted any such offender to convic
tion, in the discretion of the court, hut no part of such fine
shall be paid to any public officer whose duty it is to inform
against or prosecute such offender."

Sec. 29.07, Stats., reads:

"All sheriffs, deputy sheriffs, coroners, and other police
officers are ex officio deputy conservation wardens, and shall
assist the state conservation commission and its deputies in
the enforcement of this chapter whenever notice of a viola
tion thereof is given to either of them by the commission or
its deputies."

Ex officio means:

"By virtue of the office; without any other warrant or ap
pointment than that resulting from the holding of a par
ticular office." 25 C. J. 169.

If a deputy sheriff is a deputy conservation warden by
virtue of his holding the office of deputy sheriff, then it is
his duty to inform against and prosecute violators of ch. 29,
since sec. 29.05, subsec. (2), makes it the duty of such con
servation officers, upon receiving notice or information that
any provision of ch. 29 has been violated, to make a thor
ough investigation as soon as possible, and cause proceed
ings to be instituted if the proofs at hand warrant it. This
being true, it is immaterial, as far as informer's fees are
concerned, whether or not the arrest was made by the dep
uty sheriff at the request of the conservation commission or
its deputies.

The provisions of sec. 29.07 with respect to assisting the
conservation commission and its deputies in the enforcement
of ch. 29 are apparently designed to eliminate conflicts be
tween two sets of enforcement officers. Under this section

it is the duty of the deputy sheriff to assist the conservation
officers, and not the duty of such officers to assist the sher-
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iff's department in the matter of game law violators, thereby
avoiding conflicts in authority. Presumably special officers,
such as conservation wardens, are more experienced and

skilled in matters relating to game law enforcement than
are general peace officers, such as deputy sheriffs. There
fore, the direction and control of game law enforcement ac

tivities are primarily delegated to the conservation depart
ment officers with the right to call upon deputy sheriffs for
assistance when needed.

This does not mean, however, that in the absence of re
quests for assistance from conservation wardens or depu
ties, deputy sheriffs are absolved from all duties in connec
tion with their offices as deputy conservation wardens ex

officio. Entirely aside from the duties of deputy conserva
tion wardens under ch. 29, sheriffs and their deputies are

required by sec. 59.24 to keep and preserve the peace in their
respective counties. It seems too clear to call for any ex
tended argument that this would at least include the duty of
informing against game law violators. Merely because the
legislature in its wisdom has set up a special set of officers
for the enforcement of the game laws does not give rise to
the inference that peace officers, such as deputy sheriffs, are
to shut their eyes to violations of the game laws, while be
ing on the alert to report violations of other criminal laws.

This is especially true where the legislature has made it
clear, as in sec. 29.07, that deputy sheriffs are also game law

enforcement officers, although acting in a subordinate ca
pacity to the special officers appointed under ch. 29 for this
work.

WHR
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Agriculture — Taxation — Exemption — Chicken hatch
ery is exempt under sec. 70.11, subsec. (12), par. (a),
Stats., if primary use is use in operation of farm and com
mercial use, if any, is merely incidental thereto. Such hatch
ery is not exempt if commercial use is primary and farming
use incidental.

April 29,1939.

James H. Larson,

District Attorney,

Shawano, Wisconsin.

You request the opinion of this department concerning
the proper construction to be placed upon sec. 70.11, Stats.,
in determining whether a certain chicken hatchery comes
within the tax exemptions provided by that section. You
state that the farmer in this instance hatches eggs produced
on his farm and also sells some of the chicks to other farm

ers. He claims that such activities are a part of his farming
operations and that the hatchery is therefore exempt from
taxation.

Sec. 70.11 provides tax exemptions as to certain classes of
property. Subsec. (12), par. (a), thereof exempts

"* * * farm, orchard and garden machinery imple
ments and tools, actually used in the operation of any farm,
orchard or garden."

It is well settled that statutes conferring special privileges
in the form of exemption from taxation are to be strictly
construed and are to be read most favorably against the
privilege. Armory Realty Co. v. Olsen, 210 Wis. 281, 246
N. W. 513.

In considering a statute of this nature, the Wisconsin
court has said:

"* * * Such statutes conferring special privileges and
in derogation of the sovereignty exercised over other prop
erty are to be strictly construed. If the meaning of such
statute is fairly ambiguous or uncertain as to a specific piece
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of property or owner, it is the duty of courts to resolve the
doubt in favor of the taxability of the property. It is for the
legislature to grant these special privileges, and it has al
ways been held that courts will proceed upon the assumption
that whatever the legislature intends to exempt will be ex
pressed in such clear language as to leave no doubt, and that
what has been left doubtful is not intended to be exempted.
*  * Katzer v. Milwaukee, 104 Wis. 16, 21, 80 N. W.
41.

And in M. E. Church Baraca Club v. Madison, 167 Wis.

207, 211, 167 N. W. 258, the court held:

"* * * But statutes exempting property from taxa
tion are not to be enlarged by construction. Taxation is the
rule and exemption the exception. He who claims exemption
must bring himself within the terms of the exemption.

With these concepts in view, it has become necessary to
develop classifications of the various types and uses of farm
equipment as different questions relating thereto have
arisen. Accordingly, as you state, the Wisconsin tax com
mission has taken the position that farm equipment which
is used "commercially" does not fall within the terms of the
statute, since such use of equipment is not restricted to the
operation of a farm as a unit.
A determination of what constitutes a "commercial" use

as distinguished from a "farming operation" depends en
tirely upon the particular facts involved. There is little
doubt but that a hatchery which is constructed and operated
wholly for purposes of marketing all of the chicks produced
would be subject to taxation. On the other hand, it is prob
able that under this statute a hatchery which is used by a
farmer to hatch eggs produced on his farm solely for pur
poses of supplying his own poultry needs, would be exempt.
The variations in degree between these two extremes must
be considered in the light of the particular facts and be re
solved in accordance with the terms of sec. 70.11 (12) (a)
and the rules relating to the interpretation of exemption
statutes.

In the last analysis, the question must come down to pri
mary as distinct from incidental use. If the primary use is



304 Opinions of the Attorney General

use in operation of the farm and any commercial use that
there may be merely incidental to the primary use, it would
seem that the equipment would be exempt. On the other
hand, if the primary use is commercial and the farming use
merely incidental, it would appear equally clear that the
equipment is not exempt.
In determining a question of primary as distinct from in

cidental use, all factors having any bearing upon that ques
tion must be considered and given due weight. Your sub
mission does not develop the factual situation in any amount
of detail. From such facts as are given, it would appear
that in all probability the commercial use is incidental to the
farming use.
NSB

NH

Taxation — Exemption — Boats not exceeding forty feet
in length owned and operated by commercial fishermen in
Lake Superior which on occasions are used for hire to take
persons out deep-lake fishing or trolling are not exempt from
taxation under sec. 70.11, subsec. (12), par. (i). Stats.

April 29,1939.

Walter T. Norlin,

District Attorney,

Washburn, Wisconsin.

You state that a number of motor driven boats of less
than forty feet in length are operated in Lake Superior out
of the city of Bayfield by the owners, who are engaged in
commercial fishing and hold commercial fishermen's
licenses. During the year on a number of occasions the own
ers, for a stipulated sum per day or hour, take persons out
into the lake deep-lake fishing or trolling. You ask whether,
in view of the taking of passengers deep-lake fishing for
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hire, said boats are exempt from taxation under sec. 70.11
subsec. (12), par. (i), Stats.

Sec. 70.11 (12 (i) provides that there shall be exempt
from taxation

"One boat, launch or vessel, not exceeding forty feet in
length, operated by its owner and used exclusively for fish
ing purposes in Lake VVinnebago and in the outlying waters
of the state, together with all nets, hooks, reels and other
fishing apparatus used in connection with such boat."

Taxation is the rule and exemption the exception. Stat
utes conferring special privileges in the form of exemption
from taxation are in derogation of the sovereignty exercised
over persons and property subject to taxation. Therefore,

statutes exempting property or persons from taxation are
strictly construed and are read most favorably against the
privilege. State ex rel. Bell v. Harshaw, (1890) 76 Wis.
230, 45 N. W. 308; M. E. Church Bacara Club v. Madison,

(1918) 167 Wis. 207. 167 N. W. 258; Armory Realty Co. v.
Olsen, (1932) 210 Wis. 281, 246 N. W. 513.

"* * * If the meaning of such statute is fairly am
biguous or uncertain * * *, it is the duty of the courts
to resolve the doubt in favor of the taxability of the prop
erty. It is for the legislature to grant these special privi
leges, and it has always been held that courts will proceed
upon the assumption that whatever the legislature intends
to exempt will be expressed in such clear language as to
leave no doubt, and that what has been left doubtful is not
intended to be exempted. [Citing cases.]" Katzer v. Mil
waukee, (1899) 104 Wis. 16, 21, 80 N. W. 41.

Not only are statutes exempting property from taxation
not to be enlarged by construction, but he who claims an ex
emption must bring himself squarely within the terms of a
statute providing for exemption. M. E. Church Bacara Club
V. Madison, supra; Armory Realty Co. v. O., supra. The

presumption is against the state's having intended to grant
an exemption, and he who claims the exemption must show

that the statute under which he claims exemption authorizes
the same in terms so clear as to dispel any doubt as to the
propriety of the claim. Milw. Elec. Ry. & Light Co., v. Tax
Comm., (1932) 207 Wis. 523, 242 N. W. 312.
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For a boat to be exempt from taxation under the provi
sions of sec. 70.11 (12) (i), Stats., it must (1) not exceed
forty feet in length, (2) be operated by its owner, (3) used
by him for fishing purposes, and (4) such must be its ex
clusive use. If any of these prerequisites do not exist then
the boat would not be entitled to the exemption.

When the owner of one of the boats mentioned by you
rents it out or contracts for hire to take persons out on the
lake so they can indulge in the sport of deep-lake fishing or
trolling for lake trout, he is not then using the boat for fish
ing purposes but is using it to transport passengers for hire.
On such occasions he operates it as a conveyance or livery
for passengers and not as a fishing boat. Accordingly, as an
owner so operating his boat is not using it exclusively for
fishing purposes, the boat would not be exempt under sec.

70.11 (12) (i).

The apparent intention of the provisions of sec. 70.11
(12) (i). Stats., is to grant exemption from taxation to per

sons while engaged commercially in the business of catching
fish in the lakes. It is to lend assistance to such persons in
making a livelihood as commercial fishermen but not to per
sons in operating boats as carriers of passengers for hire.
The fact that the passengers while being carried by the boat
engage in fishing does not destroy the fact that the use the
owner is then making of the boat is in carrying passengers

for hire and not in engaging in fishing.
It is therefore our opinion that boats of forty feet or less

in length operated in Lake Superior by commercial fisher
men and used by them on frequent occasions to take persons
for hire out deep-lake fishing or trolling are not exempt from
taxation under sec. 70.11 (12) (i) but are taxable under
sec. 70.15 (2), Stats.
HHP
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Criminal Law — Libel and Slander — Public Health —

Communicable Diseases — Information obtained by physi
cian who is local health officer in his capacity as such officer
in making examination under sec. 143.07, subsec. (2),
Stats., is not privileged under sec. 325.21, there being no re
lationship of physician and patient.

In compelling physical examination under sec. 143.07 (2),
local health officer who is physician should obtain authoriza
tion from state board of health or state health officer. What

constitutes "reasonably suspected case" under this section
depends upon facts and circumstances, statute permitting
exercise of discretion in absence of malicious, arbitrary or
unreasonable action.

Two witnesses other than one slandered must hear lan

guage used at identically same time for criminal slander
prosecution under sec. 348.41 (3).

May 5,1939.

Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

You have asked for our advice in connection with a re

quest for a prosecution under sec. 348.41, Stats., the crim
inal libel and slander statute. The request arises out of the
following set of facts:

A minor daughter of a certain resident is alleged to have
told another child that she had infected two boys with a
venereal disease. The mother of the second child went to

the local health officer, a physician, and reported the matter;
he is supposed to have communicated with the state board of
control, and was apparently advised to proceed under sec.
143.07, subsec. (2), Stats., with a physical examination of
the children claimed to be diseased. The girl, who is pur
ported to have told the story, was found free from disease,
and her parents went to the physician for the purpose of
discovering the source of his information. This he refused

to disclose, although he was acting as a public health officer
in making the examination, and not as a private physician.
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You have inquired as to what constitutes "a reasonably
suspected case" under sec. 143.07 (2) and what recourse, if
any, the examined individual has when it is found that the
allegation is without justification. Also you inquire whether
the health officer's information is privileged under sec.
325.21, Stats., or whether he can be compelled to disclose
such information in a John Doe examination and whether,
to justify a prosecution under sec. 348.41, it is necessary
that another person must have heard the statement when it
was being disclosed to the health officer.
In answering these questions we will discuss them some

what out of the order in which they are asked for the pur
poses of logical development of the general problem
presented.

It seems to us that the essential thing to do first is to de
termine the actual facts, if possible. The key to this problem

is mainly in the hands of the local health officer and it is,
therefore, important to know at the outset whether or not
his information is privileged under sec. 325.21, Stats., which
reads:

"No physician or surgeon shall be permitted to disclose
any information he may have acquired in attending any pa
tient in a professional character, necessary to enable him
professionally to serve such patient, except only (1) in trials
for homicide when the disclosure relates directly to the fact
or immediate circumstances of the homicide, (2) in all lu
nacy inquiries, (3) in actions, civil or criminal, against the
physician for malpractice, (4) with the express consent of
the patient, or in case of his death or disability, of his per
sonal representative or other person authorized to sue for
personal injury or of the beneficiary of an insurance policy
on his life, health, or physical condition."

The foregoing statute does not apply in the present in
stance because the local health officer was not attending a

patient in a professional character in making the examina
tion in question, nor was the information he sought to ob
tain of a character to enable him to professionally serve a
patient, since the girl would have been entitled to receive
treatment from a physician of her own choice had the health
officer found her to be afflicted with a venereal disease. Fur

thermore, it has been held that the privilege granted by this
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section is the privilege of the patient rather than that of the
physician, and when waived by the former, the physician
cannot refuse to testify. Markham v. Hipke, (1919) 169
Wis. 37; Angerstein v. Milwaukee M. Co. (1919) 169 Wis.
502. Here it is the girl herself or her parents who are seek
ing the information which the health officer refuses to dis
close. It would therefore appear that the first step should be
the examination of the health officer in a John Doe proceed
ing and, in order to eliminate any possible question of priv
ileged communication, have the girl waive the privilege, if
any, which the officer claims under sec. 325.21.

Also the woman who reported the situation to the health
officer should be examined as well as the daughter who told
the story to her. It can then be determined whether or not a
prosecution under sec. 348.41 will lie and, as is indicated in
XXV Op. Atty. Gen. 305, to which you call our attention,
two persons other than the one slandered must both hear the

language used at identically the same time. Otherwise, the
parties must be left to their civil remedies, if any, and your
responsibility in the matter ceases.

Sec. 143.07, subsecs. (1) and (2), Stats., provide:

"(1) Any person afflicted with gonorrhea, chancroid or
syphilis in its communicable stage is declared a menace to
the public health. A physician called to attend a person so
afflicted shall report to the state board of health in writing,
on blanks furnished by said board and as it directs, his age,
sex and conjugal condition and the name of the disease.
" (2) An officer of the state board of health having knowl

edge of any known or reasonably suspected case of such a
menace for which no treatment is being administered under
the supervision of a physician authorized to prescribe drugs
shall forthwith investigate or cause such case to be investi
gated by such means as may be necessary. Whenever, fol
lowing a request of an officer of the state board of health, a
reasonably suspected case of such menace shall refuse or
neglect examination by a physician licensed to prescribe
drugs, an officer of the state board of health may proceed to
have such person committed in conformity with subsection
(5) of this section, to an institution for examination or ob
servation. A local health officer who is a physician may be
authorized to make such investigation and take such com
mitment procedures in any specific case when directed to do
so by the state board of health or the state health officer."
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The words "reasonably suspected case" as used in subsec.
(2) must be given sufficient scope to carry out the obvious
purpose of the law, and it is easy to see that such purpose
would be readily defeated if the health officer were not free
to make such investigation as might be necessary upon in
formation and belief derived from the complaint of a pre

sumably trustworthy resident. To disregard such informa
tion might well constitute a neglect of duty which would
lead to serious consequences. Furthermore, if the informa
tion proves to be false, as in this case, it is in the public in
terest and also to the interest of the girl defamed that such
a vicious story be disproved and the parties responsible for
the story be punished.

It is difficult to lay down any hard and fast rules in such
matters; each case must stand or fall on its own particular
facts and circumstances. The officer concerned must be per

mitted the exercise of reasonable discretion and is to be re

garded as acting within the scope of his authority as long as

he does not act maliciously, arbitrarily or unreasonably.
From your statement of the facts it would appear that this
was ostensibly a "reasonably suspected case" within the
meaning of the statute.

It should be noted, however, that the statutory authoriza
tion for making the investigation in the first instance is ex
tended only to "an officer of the state board of health," and
that "a local health officer who is a physician may be au
thorized to make such investigation" in any specific case
only "when directed to do so by the state board of health
or the state health officer." Consequently, the proper pro
cedure for the local health officer to follow upon receiving
information of this sort is to report the same to the state
board of health or state health officer for directions before

compelling any physical examinations.
WHR
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Bridges and Highvxiys — Law of Road — Exception con
tained in sec. 85.45, subsec. (2), par. (a), Stats., exempts
farmer from eight-foot load width restrictions in hauling
loose hay or straw or like in ordinary farming operations
where temporary use is made of highway.

May 11,1939.
Connor Hansen,

District Attorney,

Eau Claire, Wisconsin.

You state that it is the general practice in your com
munity for farmers and others to carry loose hay and straw
in trucks where the outside width of the trucks, including
the load of loose hay or straw, is considerably in excess of
eight feet in width.
We are asked whether this practice is in violation of sec.

85.45, subsec. (2), par. (a), Stats., which, so far as material
here, reads;

"No vehicle including any load thereon, shall exceed a to
tal outside width of eight feet, except that the width of a
farm tractor shall not exceed nine feet and that the limita
tions as to the size of vehicle stated in this section shall not
apply to implements of husbandry temporarily propelled or
moved upon the highway * *

In view of the wording of the foregoing statute, it be
comes necessary to determine whether or not a truck load
of hay or straw constitutes an "implement of husbandry
temporarily propelled or moved upon the highway."
The answer to this question must depend somewhat upon

the particular facts and circumstances. An implement of hus
bandry is something necessary to the carrying on of the
business of farming. See 31 C. J. 256. Obviously, a farmer
needs some sort of vehicle to transport hay and straw from
one part of his farm to another, and it seems immaterial to
us whether this vehicle is a truck or a wagon equipped with
a rack and pulled by horses or by a tractor or by a truck.
Also in such transportation it frequently becomes necessary
to make temporary use of the highways, and we therefore
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construe the exception in the above quoted statute in the
light of the apparent legislative intent of not hampering the
farmer in the conduct of his usual and ordinary farm op
erations. It is a matter of common knowledge that in the
short hauls from fields to farm buildings the width of loads

of hay or the like will often if not usually exceed eight feet
in width.

However, the wording of the exception does not extend
beyond such temporary uses of husbandry as above set
forth.

WHR

Criminal Laio — Gambling — Lotteries — Trade Regida-
tion — Selling with Pretense of Prize — Device in nature of
punch board whereby purchaser of chance in each case re
ceives box containing merchandise, number of which corre
sponds to number on back of tab pulled off front of larger
box, without knowing what articles are contained in smaller
boxes, and said articles being diverse in kind and character,
constitutes lottery under sec. 348.01; its use is also violation
of sec. 100.16, Stats.

May 11,1989.

John H. Matheson,

District Attorney,

Janesville, Wisconsin.

You have brought to this office for examination a certain
device in the nature of a punch board and have asked our
opinion as to whether the device is in violation of any of the
statutes. The device consists of a box upon the front of
which are numerous tabs. Contained in the box are various

smaller boxes containing various articles. These boxes are
numbered from 1 to 80, which numbers correspond with
numbers to be found on the back of the tabs which are on

the front. Chances are sold for ten cents each, the purchaser
being entitled to remove one of the tabs and becoming en-
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titled to receive one of the boxes on the inside corresponding
in number with the number on the back of the tab. The

front and sides of the box contain various legends and pic
tures. On the front appear the words "Merchandise Mart"
"No Blanks" "Always Something Different" "Sensational
Values" "Quality Merchandise" as well as pictures, illustrat
ing neckties, beads, cigar lighters, knives and the like. The
sides of the box contain similar pictures and legends, in
cluding the phrase "We reserve the right to substitute any
illustrated article or articles at our discretion."

You state that it is claimed by the operators that all of
the items are worth either exactly or substantially ten cents.
An examination of the articles in the various boxes reveals

a great divergence between them, at least in kind. Among
the various articles are tooth paste, soap, hair curlers, beads
and various tricks and novelties too numerous and diverse to

describe. A few of the articles have prices stamped upon
them by the original maker. A certain "hair make-up" has
printed thereon a price of $1.00, a tube of dental cream is
marked 50<f, and a cake of soap is marked 25^. Thus, what
ever their actual value may be, it would appear that the
articles so marked were at one time offered or intended to

be offered for sale for sums substantially in excess of ten
cents. That some of them are worth less than ten cents

would appear to be fairly obvious.
It is thought that this device is a lottery within the mean

ing of 348.01. The universal rule is that in every case of
lottery, there must be present the elements of consideration,
chance and prize. 38 C. J. 289. In ex parte Gray, (1922)
204 Pac. 1029,1031, it is said:

"* * * But the mere fact that there are no blanks, and
that every subscriber is sure to get something which has the
actual or ostensible equivalent in value for the consideration
paid, does not relieve the scheme of its character as a lottery
where the prizes given are of unequal value." (Citing nu
merous cases.)

No extended discussion is required in the present case to
demonstrate that the device in question here falls within
this language and within the general rule. There is no ques
tion but that the elements of consideration and chance are
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present and the element of prize may be found in the fact
that it is the obvious intent of the device to lead the pur
chaser to believe that he will receive an article of a greater
value than ten cents upon the purchase of a chance. A pur
chaser of articles sight unseen would appear to have no
other motive.

The use of this device would also seem to fall expressly
and literally within the provisions of sec. 100.16, which
reads as follows:

"No person shall sell or offer to sell anything whatever,
by the representation or pretense that a sum of money or
something of value, which is uncertain or concealed, is in
closed within or may be found with or named upon the thing
sold, or that will be given to the purchaser in addition to the
thing sold, or by any representation, pretense or device, by
which the purchaser is informed or induced to believe that
money or something else of value may be won or drawn by
chance by reason of such sale."

Leaving out of consideration the words of the above sec
tion which may not apply, there can be no question but that
by this device the purchaser is induced to believe that some
thing of value may be won or drawn by chance by reason of
the sale.

RHL

Taxation — Tax Sales — Sale for face value in 1939 by
county treasurer of county-owned 1931 tax certificates of
sale of 1932 was valid under general, authority of unrevoked
or modified resolution of county board passed in 1931 and
purchaser is entitled to interest thereon at fifteen per cent
from date of certificate and not just from date of his
purchase.

May 22,1939.
George A. Richards,

District Attorney,

Rhinelander, Wisconsin.

At the sale of 1932 the county purchased certain 1931 tax
certificates, which, not having been redeemed, the county
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treasurer sold on February 20, 1939, for the face amount
thereof. He claimed to have authority to make said sale
under a resolution passed by the county board on January
15, 1931. This resolution, which had not been revoked or
superseded by any subsequent action of the board, read as
follows:

"Be it further resolved that the county treasurer be au
thorized to sell at face all of the certificates on any land that
the county holds five certificates or lands on which the
county holds one or more certificates which are five years
old."

On March 31, 1939, the owner of the lands tendered to
the county treasurer in redemption the face amount of the
certificates, plus interest thereon from the date the county
sold them to the date of such tender. He contends that the

authority granted to the treasurer by said resolution was
limited to certificates owned by the county at the date of the
resolution.

You ask whether the county treasurer had authority un
der sec. 75.34, Stats., sec. 75.35, Stats., or said resolution to
so sell said 1931 tax certificates, and also whether the pur
chaser thereof is entitled to interest on the certificates at

fifteen per cent from the date of the certificates or only from
the date of his purchase thereof.
No mention is made of any action by the county board

purporting to be applicable to the certificates in question,
under sec. 75.01 (Im), Stats., as enacted by ch. 334, Laws
1933. Therefore, in this opinion, we assume the nonexist-
ence of any such action and have given no consideration to
the effect of any such action had the same been taken.

Sees. 75.34 and 75.35, Stats., as they existed at the time
of the passage of said resolution and of said 1932 tax sale,
so far as here material, provided as follows:

"Section 75.34 (1) The several county treasurers, when
no order to the contrary shall have been made by the county
board, shall sell and transfer, by assignment, any tax cer
tificates held by the county to any person offering to pur
chase the same for the amount for which the land described
therein was sold, with interest thereon at the rate of fifteen
per cent per annum; * * *
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"(2) No county board shall, at any session thereof, sell,
convey or transfer, or order or direct the sale, conveyance
or transfer of any tax certificates owned or held by the
county at less than the face value thereof unless such board
shall have previously directed the county clerk to give notice
of their intention so to do by publication thereof for four
successive weeks in some newspaper published in the Eng
lish language in such county and having a general circula
tion therein, and such notice has been so given. Any and all
sales, conveyances or transfers of such tax certificates made
in violation of these provisions shall be null and void."

"Section 75.85 The county board may, by an order to be
entered in its records prescribing the terms of sale, author
ize the county clerk or the county treasurer to sell and as
sign the tax certificates held or owned by the county.

Ch. 244, Laws 1933, changed the rate of interest in sec.
75.34 (1), Stats., from fifteen per cent to eight per cent, but
expressly provided that such modification should apply only
to tax certificates issued thereafter. In order to carry out
the provisions of ch. 294, Laws 1937, the revisor of statutes
changed the wording of sec. 75.34 (1) so that in the 1937
statutes it now provides for interest "at the rate specified
in the certificates." Except as above quoted, the provisions
of sees. 75.34 and 75.35, as above quoted, have not been
changed to date.
Thus, under sec. 75.34 (1), Stats., the county treasurer,

unless the county board orders to the contrary, has power
and authority to sell any county-owned tax certificates for
the amount of the face thereof and the interest accrued
thereon at the rate specified in the certificate. The statute
specifically confers this authority and no county board ac
tion is required therefor. He has no authority thereunder
to sell such certificates for less than the amount of the face
value and the accrued interest. However, sec. 75.35, Stats.,
gives the county board the power to grant the county treas
urer authority to sell county-owned tax certificates for less
than the amount of the face value and accrued interest, by
specifying the amount for which he shall sell the same. But
sec. 75.34, subsec. (2), Stats., prohibits the county board
from giving the county treasurer authority to sell county-
owned tax certificates for less than the face value unless the
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provisions of that subsection as to notice have been com
plied with. The resolution in question does not authorize the
county treasurer to sell certificates for less than the face
value and therefore the provisions of sec. 75.84, subsec. (2),
Stats., would not have to be complied with.

It has been recognized that under the above quoted stat
utes the county board may authorize the county treasurer
to sell tax certificates at their face value, and for less than
the face value if the provisions of sec. 75.84 (2) have been
complied with. XVIII Op. Atty. Gen. 861, XX Op. Atty.
Gen. 1192, XXI Op. Atty. Gen. 5, XXII Op. Atty. Gen. 685,
XXV Op. Atty. Gen. 216, 220, XXVI Op. Atty. Gen. 115;
Town of Bell v. Bay field County, 206 Wis. 297.

It has also been recognized that a resolution of the county
board authorizing the sale of tax certificates for less than
the amount of the face value and accrued interest may be
expressly applicable to future acquired certificates and that
the authority so granted continues until revoked or modi
fied. XIII Op. Atty. Gen. 274. Thus, the resolution of Janu
ary 15, 1981, is valid under sec. 75.85 if it is construed as
granting authority to sell certificates acquired by the county
after the date of its adoption.

Nothing in the language used in the resolution in question
specifically limits its application to certificates held by the
county at the time of its adoption. Neither does it expressly
extend the authority thereby granted to after-acquired cer
tificates. The language is general and is as equally applic
able to one as to the other. Neither is the resolution ex
pressly limited in its application to certificates which were
five years old or were on land on which the county held five
certificates at the time of the passage of the resolution. The
resolution is a general grant of authority to the county
treasurer to dispose of county-owned certificates of a certain
specified character. No restrictions being provided as to the
time when the same shall be exercised, it is a continuing
grant of authority until revoked or modified. XXVI Op.
Atty. Gen. 115. It is the general rule that legislative acts
are to be construed prospectively unless there is an express
provision to the contrary. Lanz-Owen & Co, v. Garage
Equipment Mfg. Co,, (1918) 151 Wis. 555; Read v. City of
Madison, (1916) 162 Wis. 94.
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From the wording of your questions it is assumed that at
the time of the 1932 sale there was in effect prior action of
the county board fixing the redemption interest on tax cer
tificates at fifteen per cent, pursuant to the provisions of
sec. 75.01, subsec. (2), Stats. While ch. 24, Laws 1935, re
pealed sec. 75.01, subsec. (2) and amended sec. 75.01 (Im),
Stats., by reducing the interest rate from fifteen per cent to
eight per cent, it was expressly provided that it should not
affect the interest rate on tax certificates previously issued.
Likewise ch. 244, Laws 1933, which reduced the redemption
interest provided by sec. 75.01 (1), Stats., from fifteen per
cent to eight per cent expressly provided that it should ap
ply only to tax certificates issued thereafter.
Thus the certificates in question when issued provided for

fifteen per cent redemption interest. There is nothing in the
provisions of sees. 75.34 and 75.35 or in the mere fact of a
valid sale by the county of a certificate for an amount less
than the face value and the accrued interest specified in the
certificate, or even for less than the face value thereof,
which in any way relates to the amount which must be paid
in redemption thereof and which the purchaser is entitled to
receive. The certificate when issued carried with it a cer
tain specified redemption interest, which is a part of the ob
ligation and liability evidenced thereby. The sale thereof for
less than the total amount payable thereon neither precludes
the purchaser from collecting the full amount nor relieves
the taxpayer from the payment thereof. Nothing in said
statutes or in the resolution in question purports to limit
the purchaser of the certificates to the collection only of in
terest which accrues after his purchase of the certificates.
The above mentioned statutes and the resolution in question
make no change in the redemption interest payable under
said certificates and do not purport to do so. All they do is
to authorize the county to dispose of such certificates by sell
ing them for something less than the total amount due
thereon. The sale and transfer of a certificate for less than
the total accrued thereon does not of itself operate to reduce
the amount due and payable thereon.
The opinion in XXIV Op. Atty. Gen. 86, to which you re

fer, is upon a somewhat different set of facts. It apparently
assumes that no action was taken by the county board pur-
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suant to sees. 75.34 and 75.35, authorizing a sale of county-
owned certificates for less than the amount of the face value

and accrued interest and so the sale was unauthorized and

invalid, In that situation it would, however, seem that, inas
much as the county treasurer had authority to sell under sec.
75.34 (1), a valid assignment had been made but that the
purchaser had not paid the county the full amount he should
have and owed the county the remainder, so that upon re
demption the full accrued interest would have been payable.
That opinion, however, also seems to assume some action by
the county board fixing the rate of redemption interest on
county-owned certificates under sec. 75.01 (Im) as enacted
by ch. 334, Laws 1933. The reference in said opinion to the
eight per cent interest in sec. 75.01 (1), Stats., as applicable
to the situation at hand would seem to overlook the express
provisions of said ch. 244, Laws 1933, that it should apply
only to tax certificates issued thereafter. By reason of the
foregoing observations that opinion is not controlling and of
no assistance in the present instance.

It is therefore our opinion that the county treasurer was
authorized under the resolution of January 15, 1931, to sell
the 1931 tax certificates on February 20, 1939, for the face
amount thereof and that the purchaser thereof is entitled to
interest on said certificates at the rate of fifteen per cent
from the date of the certificates.

HHP

Public Officers — Superintendent of Public Instruction —
State superintendent of public instruction has power to
sponsor state-wide WPA recreational and educational proj
ects where such sponsorship entails no state obligation.

May 23,1939.

John Callahan, State Superintendent,

Department of Public Instruction.

It appears from your communication that for the past
several years you, as state superintendent of public instruc-
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tion, have approved and sponsored in your official capacity a
so-called state-wide WPA project which involves many and
various forms of recreational activities as well as instruc
tional activities, such as instruction in various crafts, con
duct of educational tours, safety instruction, etc. For ad
ministrative reasons WPA has found it desirable to set up
such activities as a state-wide project under the sponsorship
of a responsible state official. Such sponsorship entails no
financial obligation on the part of the state but merely in
volves the state's facilitating through you as the chief edu
cational officer these many and various programs through
out the state by the local communities.

If the project were not set up on a state-wide basis, each
community desiring WPA assistance would have to set up a
separate project, which in turn would involve so much pa
per work as to rather effectively discourage local communi
ties sponsoring and engaging in said projects. Under the
set-up as it has functioned in the past, when the project has
been set up on a state-wide basis, local communities may in
turn with facility and without any great amount of paper
work become cosponsors of a particular activity. Any finan
cial contribution or other assistance needed under WPA
rules and regulations is furnished by the local cosponsor.
As a result of state-wide sponsorship, you have been able to
foster, promote and facilitate many worth while community
projects which have educational, health and community
value.

In spite of the set-up of the projects on a state-wide basis
under your official sponsorship having functioned success
fully over a period of some three years, some one in au
thority in the Washington office of WPA has challenged
your authority to sponsor such projects. You have, there
fore, requested us to render an opinion upon the question of
whether you, as state superintendent, have authority to
sponsor these projects.
We shall attempt to answer the question, fully cognizant

of the fact that it is only upon rare occasions that we are
called upon to answer questions of such far-reaching magni
tude and of such vital and vast importance.

Art. X, sec. 1 of the Wisconsin constitution provides in
part as follows:
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"The supervision of public instruction shall be vested in a
state superintendent and such other officers as the le^sla-
ture shall direct; and their qualifications, powers, duties and
compensation shall be prescribed by law. * »

Sec. 14.57, subsec. (1), Stats., provides as follows:

"The state superintendent shall ascertain the conditions
of the public schools, stimulate interest in education, spread
as widely as possible a knowledge of the means and meth
ods which may be employed to improve the schools."

Under this section, it is the superintendent's duty to
"stimulate interest in education." The legislature has not
made any provision for manner, means or methods of stim
ulating education. The manner, means and methods are left
to the state superintendent of public instruction. It is only
when the manner, means and methods used have no reason
able relation to said stimulation of education that one can
say as a matter of law that the state superintendent has ex
ceeded his power or authority.

Under sec. 14.57 (10) (b) it is the duty of the state super
intendent to prescribe a course in physical education and
training and he is given general supervision of physical ed
ucation in the public schools. The various local recreational
projects that have been sponsored as a result of the state
wide sponsorship appear to afford opportunity to those
above school age as well as those of school age to participate
in community programs by no means foreign to the physical
education and to the educational programs conducted in the
schools.

Under the circumstances, we are unable to say that the
programs sponsored will not stimulate interest in the same
activities carried on in the school. On the other hand, it
appears quite probable to us that the programs not only
stimulate but complement each other and make for a richer
and fuller life—an objective which we have always assumed
to be of major consequences in relation to all education.

We do not find it difficult to conclude that the relationship
of these programs to the duties with which the state super
intendent is charged is such that the state superintendent has
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the power to sponsor these projects upon a state-wide basis,
especially when such sponsorship entails no obligation on the
part of the state.
NSB

School Districts — Taxation — When municipality is
part of two school districts, one common school district and
other union free high school district and insufficient taxes
are collected to satisfy levies of both districts, there is no
preference in distribution to common school district but
amount available for payment to two levies should be pro
rated between two in proportion to amounts of respective
levies. XXII Op. Atty. Gen. 507 adhered to.

May 28,1989.

John Callahan, State Superintendent,

Department of Public Instruction,

You request the opinion of this department on the fol
lowing question:

"When a municipality is a part of two school districts,
one being a common school district and the other a union
free high school district, and an insufficient amount of taxes
is collected to satisfy the levies of both districts, does the
common school district take priority in the apportionment
of the taxes collected under the provisions of section 74.15
subsection (2), or should the amount of the taxes collected
be prorated?"

Sec. 74.15, subsec. (2), Stats., provides in part:

"Out of the taxes collected the treasurer shall first pay
the state tax to the county treasurer, then the equalization
tax levied by the county for school purposes, and shall then
set aside all sums of money levied for school taxes, then
moneys levied for the payment of judgments, then all sums
raised as special taxes in the order in which they are levied,
then taxes for the pajonent of principal and interest on the
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public debt, then taxes for bridge purposes, then for fire
purposes, then for streets and other public improvements,
and lastly county taxes. * *

This section fixes the order in which the local treasurers
are duty-bound to make the various payments out of tax col
lections. It is to be noted that both the state tax and the
equalization tax are to be paid prior to the setting aside of
money levied for school taxes. Although your inquiry does
not indicate whether these prior items have been satisfied,
we assume, for purposes of this opinion, that this is the fact.
Your question is ruled by XXII Op. Atty. Gen. 507, in

which opinion we considered a situation where, after pay
ment of the state tax, a local treasurer had on hand a bal
ance of $900 in tax collections, which sum was insufficient to
meet the remainder of the tax levies. In that opinion it was
ruled, pp. 508-509:

"The $900 on hand, therefore, must first be used to pay
the school districts, whether common school or high school,
the amounts levied by the respective districts.
"It will be seen that the statute quoted above [sec. 74.15

subsec. (2)], relating to preferences in payment, did not
make provision for any preference between the various
types of school districts. * * *.

#

"It is our opinion, therefore, that the $900 must be dis
tributed to the school districts in proportion to the amount
levied by that district for school purposes, excepting from
those amounts such as were levied for equalization pur
poses. * «it

For a complete discussion of the problems, we refer you
to the opinion cited.

Since sec. 74.15 (2) makes no provision for a preference
between the various types of school districts, and since the
districts in question serve an equally worthy purpose, there
is no substantial reason why the common school district
should take priority in the apportionment of the tax collec
tions unless it can be said that art. X, sec. 3, Wisconsin con
stitution, making it mandatory upon the legislature to "pro
vide by law for the establishment of district schools," neces
sitates a different view. We do not think that the legislative
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distribution of taxes provided by 74.15 (2) conflicts with
art. X, sec. 3, Wisconsin constitution. We fail to see how it
can be said that the legislature has not provided for district
schools. If so, it has met the constitutional mandate. There
is nothing in the constitution providing that district or com
mon school taxes shall be preferred over taxes levied for
high schools, etc. We are of the opinion that there is no such
conflict between sec. 74.15 (2), Stats., and art. X, sec. 3,
Const., that it can be said the legislature has failed to meet
its constitutional duty. It must follow that sec. 74.15 (2) is
constitutional legislation and within legislative power. As
the le^slature has failed to provide for common school dis
trict preference in distribution of taxes and has power so to
do, it must follow that the funds available for distribution
to the school districts must be prorated in accordance with
the prior opinion of this department hereinbefore referred
to.

NSB

NH
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Municipal Corporations — Beer Licenses — Public
Health — Cigarettes — State Fair — Class "B" retailers'
licenses under sec. 66.05, subsec. (10), par. (g), subd. 2,
Stats., may be issued only to department of agriculture and
markets on state fair grounds.

Concessionaire operating tavern on state fair grounds
other than during fair week may be required to obtain Class
"B" license and pay for full year; may be prosecuted by dis
trict attorney for failure to obtain such license.
Town board may not provide for regulations additional to

those in statute for conduct of taverns on state fair grounds.
Broad general powers of department of agriculture may not
be interfered with by town.
Town board may require concessionaire on state fair

grounds to obtain cigarette sales license and district attor
ney may prosecute for failure to do so.

Town board may not require concessionaire on state fair
grounds to take out soda water license either during fair
week or otherwise.

May 28,1939.

Lawrence R. Larsen, Chief Clerk, Senate,

Senate Chamber,

The control over the state fair and the state fair grounds
in the town of Wauwatosa is vested in the state department
of agriculture and markets, herein referred to as the depart
ment, and the department, by contract, has granted most of
the concessions to a private firm which, in turn, sublets the
concession rights to individual operators. The following
questions relating to the application of regulations govern
ing the sale of beer, cigarettes, and soda water by conces
sionaires on the state fair grounds have been presented to
this office for opinion by the Wisconsin legislature, pursu
ant to Joint Resolution No. 23, S. (Jt. Resol. No. 33).

Question No. 1. "May the Class 'B' retailers' license pro
vided for in subdivision 2 of paragraph (g) of subsection
(10) of section 66.05 covering the sale of beer on the state
fair grounds during fair week be issued only to the depart
ment of agriculture and markets, which has control of the
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fair grounds, or may the Wauwatosa town board issue such
license to a private individual who by contract with the state
department has the power to sublet all concession stands on
the grounds for the sale of beer?"

Sec. 66.05, subsec. (10), par. (g), subd. 2, Stats., provides
that Class "B" retailers' licenses

"* * * may also be issued to * * * state,
county, or local fair associations or agricultural societies
*  * * authorizing them to sell fermented malt bever
ages * * * during a fair conducted by such fair asso
ciations or agricultural societies, for which a fee of not to
exceed ten dollars may be charged as fixed by the governing
board [of the township or municipality]. * * * Such
license when issued to the state fair * * * shall license
and cover the entire fairgrounds where a fair is being con
ducted and all operators thereon retailing and selling fer
mented malt beverages from let stands. The state fair
*  * * to which such license is issued may let stands on
such fairgrounds to operators who may retail and sell fer
mented malt beverages therefrom while the fair is being
held, and no such operator is required to obtain an opera
tor's license when retailing or selling such beverages on
grounds * * * of the state fair."

Sec. 66.05 (10) (g) 2 by its terms authorizes the issu
ance of these special Class "B" licenses to "state fair asso
ciations" or "state fairs." The department of agriculture
and markets, having control of the state fair and fair
grounds, would clearly qualify as a "state fair" designated
by the statute. Since this is a special statute, granting a
special license, its terms should be complied with; there
fore, since the statute makes no provision for issuing the
license to concessionaires, but only "provides for issuance to
"state fair associations" or "state fair," it is the opinion of
this office that the license should be issued only to the de
partment or to its representatives rather than to private
parties who, by contract, happen to have the concession
rights.

This interpretation, too, is in accord with the provisions
of sec. 98.07, which permits the commissioners of the de
partment to exclude objectionable, booths and exhibits. By
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issuing the license directly to the department, the complete
internal control of the fairgrounds remains with the depart
ment.

Question No. 2. "May the town board require each con
cessionaire who continues to operate a tavern on the state
fair grounds after fair week and during the remainder of
the year to obtain a Class "B" license and charge him the
full license fee therefor ?"

It seems clear that sec. 66.05 (10) (g) 2 provides for spe
cial Class "B" licenses which license the sale of beer "during
a fair" and that the individual operators to whom stands are
let may sell beer under the license "while the fair is being
held." From this language the conclusion seems inescapable
that the special license provided for in sec. 66.05 (10) (g) 2
does not license the sale of beer at any time except during
the conduct of the fair.

In XXII Op. Atty. Gen. 645, it was held that a person
licensed to operate a stand or concession on the state fair
grounds could be required to secure the regular license from
the town of Wauwatosa before he was authorized to sell beer

on the state fair grounds, even though the fair itself could
sell beer under the special license of sec. 66.05 (10) (g) 2,
as it then existed. (Stats. 1933.) Following this opinion the
language was added to sec. 66.05 (10) (g) 2 by ch. 238,
Laws 1935, which makes it clear that the special license,
when issued to the fair, is intended to cover all operators
on the fair grounds "while the fair is being held." Hence
the reasoning and authority of XXII Op. Atty. Gen. 645
would still apply to concessionaires who sell beer on the fair
grounds while the fair is not being held; and on that rea
soning and authority this office is constrained to hold that
the concessionaires who sell beer on the fair grounds during
the remainder of the year, not coming within any exception
to the licensing statute, may be required to obtain the regu
lar Class "B" license from the town of Wauwatosa.

It should be made clear at this point that no opinion is
herein expressed on the question of how far the other pro
visions of sec. 66.05 are applicable to the state fair, nor on
the question of whether the town of Wauwatosa may refuse
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to license concessionaires whom the department of agricul
ture and markets has approved.

Question No. 3. "If question No. 2 is answered in the af
firmative, then may a concessionaire failing to secure the re
quired license, be prosecuted under par. (m) of subsection
(10) of sec. 66.05 through proceedings instituted by the of
fice of the local district attorney?"

Sec. 59.47 provides:

"The district attorney shall:
"(1) Prosecute * * * all actions, applications, or

motions, civil or criminal, in the courts of his county in
which the state or county is interested or a party;
^  4: ill ff

Sec. 66.05 (10) (d) 1 prohibits the sale of fermented malt
beverages without a license. Sec. 66.05 (10) (m) provides
that any person who shall violate the provisions of this sub
section ( (10) 66,05), or any municipal ordinance adopted
pursuant thereto shall be deemed guilty of a misdemeanor.
Thus it appears that the sale of beer without a license is

a violation of sec. 66.05, subsec. (10), and a misdemeanor
under the state law. The failure to secure a license, being
a violation of the state law, could be prosecuted by the dis
trict attorney; and from the answer given herein to ques
tion No. 2, this would apply to the sale of beer on the state
fair grounds as well as elsewhere.

It should be understood, however, that this opinion does
not in any way modify the rule expressed in XXIV Op.
Atty. Gen. 89, wherein it was held that the local district at
torney has no duty to prosecute the violation of local ordi
nances enacted under this subsection.

Question No. U. "May the town board under paragraph
(j) of subsection (10) of section 66.05 of the statutes pro
vide additional regulations to those provided by statute for
the conduct of taverns on the state fair grounds and enforce
the same through the local justice of peace?"

It is the opinion of this office that despite the language of
sec. 66.05 (10) (j) any additional regulations enacted by
the town board will not be applicable to the state fair or fair
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grounds, especially in view of the broad general power given
to the department by sec. 93.07 (18) to police the fair
grounds and the powers which must be implied from the
control which the department has over the fair grounds.
This control should be held free from the interference and

conflict which might result from regulation under local or
dinances passed in addition to the statute. In support of this
holding see XIV Op. Atty. Gen. 210, wherein it is held that
vehicles operated or parked on the state capitol driveways
are not subject to municipal speed, light, and parking ordi
nances, and XX Op. Atty. Gen. 506, holding that the Mil
waukee county dance hall ordinance does not apply to a
dance hall operated on the state fair grounds under a con
cession from the department.

Question No. 5. "May the town board require each con
cessionaire to obtain a cigarette sales license?"

Sec. 352.50, subsec. (3), sets up what amounts to a state-
imposed requirement of licenses for the sale of cigarettes,
although the license fee is collected by the municipality. The
statute contains no exceptions of any kind from which it
might be inferred that it was intended to exempt the sale of
cigarettes on the state fair grounds. Since this involves a
state license requirement and not merely a municipal ordi
nance (although the licenses are issued by the municipal
ity), it must be held that the specific statute requiring a
license for the sale of cigarettes must control the general
power given to the department to police and control the fair
grounds. Hence it must be held that each concessionaire
may be required to obtain a cigarette sales license.

Question No. 6. "May failure to procure a cigarette sales
license be prosecuted through the district attorney's office?"

This question must be answered in the affirmative, since
sec. 352.50 (5) makes the unlicensed sale of cigarettes a
misdemeanor. It is a violation of the state law and hence

may be prosecuted by the district attorney for the reasons
set forth above in the answer to Question No. 3. This con
clusion is strengthened by the fact that sec. 352.50 is placed
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in the section on crimes—"Offenses against public health"
—all of which are punishable by the state.

Question No. 7. "May the town require concessionaires
in the state fair park to take out a soda water sales license
during fair week if their concession rights are for such
week only?"

Question No. 8. "May the town require concessionaires
in the state fair park to take out a soda water sales license
where their concession rights extend beyond fair week and
include the whole of or a part of the remainder of the
year?"

Question No. 9. "Would the police power of the town of
Wauwatosa extend over the state fair grounds so as to con
fer jurisdiction upon the local justice of the peace in the
matter of a violation of such soda water ordinance?"

These three questions are all so closely related that it is
appropriate to answer them together.

Sec. 66.05 (9m) permits municipal governing boards to
grant licenses to such persons as they may deem proper for
the sale of soda water beverages, and to adopt certain reg
ulations pertaining to such licenses and sales. The town of
Wauwatosa has enacted and now has in force such a licens
ing ordinance.

It is the opinion of this office that the state fair park con
cessionaires cannot be required to obtain such licenses for
the sale of soda water beverages either during fair week or
during the remainder of the year.

Sec. 66.05 (9m) provides for a purely municipal system
of licensing the sale of soda water beverages. It does not
provide for any state-imposed system as is provided by sec.
352.50 (3) for the sale of cigarettes; nor is there any ex
pression of state-wide concern for uniform regulation such
as is found in sec. 66.05 (10) (n) 1, in regard to the sale of
beer. The purely local character of the licensing of soda
water beverage sales and the submission to municipal en
forcement which it entails leads to the conclusion that such
regulation is inconsistent with the control over the fair
grounds which has been granted to the department, and
therefore must yield to it. See Milwaukee v. McGregor, 140
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Wis. 35,121 N. W. 642, holding that municipal building per
mit ordinances and building regulations do not apply to a
state building, built under express legislative authority.

Accordingly, it must be held that the soda water bever
age license adopted pursuant to sec. 66.05 (9m) does not
apply to the sale of soda water beverages on the state fair
grounds.

This answer to the 7th and 8th questions makes it un
necessary to further answer question No. 9 above.

It is appropriate to observe in conclusion that the ques
tions herein presented are all very close questions of legisla
tive intent, and the answers which have been given are not
entirely free from doubt, A thorough search has revealed
no direct judicial authority upon any of the questions
involved.

Considerable doubt as to whether any of the license regu
lations in question should apply to the state fair is raised by
the general principle of statutory construction to the effect
that mere general statutes or ordinances thereunder do not
bind the state or sovereign unless the legislative intent to do
so is clear from express inclusion or from necessary impli
cation. See, Milwaukee v. McGregor, supra. The state fair
is a "governmental function," at least in so far as nonlia
bility for torts is concerned. Morrison v. Fisher, 160 Wis.
621, L. R. A. 1915E, 469, and since the state could itself sell
beer and cigarettes rather than letting out the concessions,
there is some doubt as to whether the general license re
quirements should apply at all to the state fair grounds.

Further complications are introduced by the fact that the
state fair has contracted with the concessionaire to furnish
any licenses which might be required, and many conflicts
might arise from any attempt to enforce the license provi
sions against the individual concessionaires. The existence
of this agreement to furnish licenses cannot, however, have
any bearing on the question of-the legal right of the town of
Wauwatosa to require such licenses from the individual
operators.
These concluding remarks are presented for the purpose

of indicating that many inconsistencies must inevitably re
main after the questions presented for opinion have been
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answered, and to point out that the entire matter is prop
erly within the legislative power and an appropriate sub
ject for legislative clarification.
WHR

OS

Courts — Witnesses — Chemists — Public Health —
Basic Science Law — Out-of-state chemist otherwise quali
fied to testify as expert is competent as such in Wisconsin.
Sec. 147.14, Stats., is not applicable and there is no statute
requiring chemists to be licensed in this state before they
are competent as expert witnesses.

May 23,1939.
J. C. Raineri,

District Attorney,

Hurley, Wisconsin.

In your letter you state:

"I have a matter in connection with a murder case we are
about to try here in the near future regarding the analysis
of certain embalming fluid which was used in preparing the
deceased for burial. It is essential in connection with this
matter that a chemical analysis be made of the embalming
fluid in question.
"We have a chemist at Ironwood, Michigan, who is a pro

fessor at the Junior College in Ironwood, who states that he
is able to make this chemical analysis. The question has
arisen in my mind as to whether because of the fact that
he is from out of state he would be qualified to make an
analysis of this fluid? * *

You further state that you have checked the question and
do not find anything in the Wisconsin statutes which would
prevent this witness from testifying in Wisconsin as an ex
pert regarding the chemical contents of this fluid.
The doubt arises in your mind because of sec. 147.14,

Stats., which in substance prevents physicians from testify-



Opinions of the Attorney General 333

ing as experts (with certain exceptions not material) un
less licensed to practice in this state. You feel that there
may be some similar disqualification with respect to compe
tency of an out-of-state chemist to testify as an expert and
desire our opinion as to whether this witness, if otherwise
qualified, is competent to testify although not licensed as a
chemist in this state.

The general rule is that experts may testify as such upon
a proper foundation being laid with respect to the witness's
qualifications in the particular field in which it is proposed
to use his testimony as an expert. It is for the court to de
termine whether the witness is properly qualified to testify
as an expert in a particular field. 2 Jones on Evidence (4th
ed.) 691. Sec. 147.14 constitutes an exception to the general
rule. The section is limited to the testimony of medical or
osteopathic physicians or practioners testifying as such. It
has no application beyond that field. State v. Law, 150 Wis.
313, 327.
We do not find where chemists are required to be licensed

in this state but, even if they were required to be licensed
in order to practice their profession in this state, a chemist
practicing in another state, otherwise qualified as an ex
pert, would be a competent expert witness in this state in
the absence of a statute similar to sec. 147.14 applicable to
one testifying as a chemical expert. We find no statute re
quiring chemical experts to meet certain prescribed stand
ards, such as sec. 147.14, before they are competent to
testify as experts in the courts of this state. In the absence
of such a statute, the witness's competency to testify as an
expert must be governed by the ordinary rules of expert
testimony and without regard to whether the witness has or
has not a license to practice his profession in this state.
NSB
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Fish and. Game — Wholesale Fish Markets — Sec. 29.48,
Stats., relating to sale of fish and game, does not apply to
sale of bullheads, pickerel and catfish by wholesale dealer
licensed under sec. 29.135 where such fish were taken in an

other state during open season there.

May 23,1939.
William H. Stevenson,

District Attorney,

La Crosse, Wisconsin.

You state that a local operator of a wholesale fish market,
who has the regular wholesalers' license issued by the state
conservation commission of Wisconsin, as provided by sec.
29.135, Stats., has in his possession and is selling certain
bullheads, pickerel and catfish, which he has received by
wholesale shipments from the state of Iowa, where the sea
son is open for such fish.

Admitting that such fish are considered "commercial
fish" at this time in the state of Iowa, you inquire whether
it is a violation of sec. 29.39 or sec. 29.48 for the local whole

saler to have these fish in his possession for the purpose of
sale in Wisconsin during the closed season here.

Sec. 29.39 and sec. 29.48, Stats., read:

"29.39. No person shall have in his possession or under
his control, or have in storage or retention or as common
carrier, for any one person, any game, game fish, or other
wild animal or carcass or part thereof, during the close sea^
son therefor, or in excess of the bag limit for one day or
below the minimum size thereof at any one time during the
open season, whether lawfully or unla^ully taken within or
without the state."

"29.48 Except as provided by section 29.52 no person
shall sell, purchase, or barter, or offer to sell, purchase, or
barter, or have in his possession or under his control for the
purpose of sale or barter, any deer, squirrel, game bir^
black bass, muskellunge, sturgeon, pike from inland waters,
or trout other than lake trout, or the carcass or part
thereof, at any time; nor any other game fish taken from
inland waters during the period extending from the first day
of January to the next succeeding twenty-ninth day of May
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of each year; nor any other game or other wild animal, or
carcass or part thereof, during the close season therefor.
This section applies, whether such animals were lawfully or
urJawfully taken within or without the state."

The provisions of sec. 29.52 which are excepted from the
operation of sec. 29.48 refer to private fish hatcheries and
have no application here.

Sec. 29.135, subsec. (3), Stats., reads:

"Any person licensed under the provisions of subsection
(1) of this section may, at any time, sell, purch^e or bar
ter, or offer to sell, purchase or barter, or have in his pos
session, or under his control, for the purpose of sale or bar
ter, any commercial fish, which was lawfully taken either in
this or in another state. Such person shall keep a separate
record of the purchase of such fish in such form as shall be
required by the state conservation commission, and such
record shall at all times be open to its inspection and that of
its deputies."

Sees. 29.39 and 29.48 were created by ch. 668, Laws 1917,
and sec. 29.135 (3), in its present form was created by ch.
251, Laws 1923. In XXIV Op. Atty. Gen. 810, we pointed
out that sec. 29.135 (3) evidenced a legislative intent to ex
empt wholesale fish dealers from the operation of sec. 29.39.
Thus your question is answered by our former opinion as
far as sec. 29.39 is concerned.

Sec. 29.48 raises a somewhat different question under the
facts stated, and it is unnecessary for us here to reconcile
this section with sec. 29.135 (3) or to determine whether
sec. 29.135 (3) constitutes an exception to sec. 29.48, for the
reason that sec. 29.48 by its very terms does not apply to the
fish mentioned in your statement of facts. As far as fish are
concerned, sec. 29.48 applies only to black bass, muskel-
lunge, sturgeon, pike from inland waters, or trout other
than lake trout, and to "any other game fish taken from in
land waters" during certain seasons. Bullheads, pickerel
and catfish are "game fish" by virtue of the definition pro
vided by sec. 29.01 (3). However, they are not game fish
"taken from inland waters" if they were lawfully caught in
Iowa as you state, since "inland waters" are defined for the
purposes of ch. 29 so as to include only certain waters
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within the jurisdiction of this state. See sec. 29.01 (4),
Stats.

It is therefore our opinion that sees. 29.39 and 29.48 have
not been violated under the facts stated.

WHR

Oil Inspection — Police Regulations — Illuminating Oils
— Practice of selling at retail as two distinct trade-marked
oils under two distinct names and at different prices is pro
hibited by sec. 168.097, subsec. (l),pars. (a), (b), (d) and
(f), Stats., where oil in question is actually of one trade
mark and drawn from same storage tank.

Practice of retail dealers in liquid fuels buying one grade
of liquid fuel and selling this grade unde^r as many as seven
different grades and prices is prohibited by sec. 168.097 (1)
(a) where fuel is sold as of grade of higher quality than
that actually purchased by retailer.

May 23,1939.
Lawrence C. Whittet, Supervisor,

State Inspection Bureau,

You state that you have information that a number of
companies selling oils at retail are engaged in selling as two
distinct trade-marked oils under the two distinct trade
names and at different prices, whereas the oil in question is
actually of one trade-mark and quality and is drawn from
the same storage tank. You inquire whether such practice
is prohibited by sec. 168.097, Stats.
There is no doubt in our minds but that such practice is

prohibited by sec. 168.097, subsec. (l),pars. (a), (b), (d),
and (f). Stats. All of the subsections quoted are aimed at
the prevention of frauds and deceits as to the nature, qual
ity or identity in the sale of liquid fuels, lubricating oils,
greases or other similar products, and the last three para
graphs above noted prohibit and make it an offense to sell a
trade-marked oil, etc., other than under the true trade-mark
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name. In the problem which you put it is apparent that at
least one trade-marked oil or similar product is being sold
under the name of another trade-mark. Such practice is a
fraud and deceit under sec. 168.097 (1) (a), Stats., and
therefore a prohibited offense and is likewise specifically
prohibited and therefore an offense under sec. 168.097 (1)
(b), (d) and (f).
You further state that in the liquid fuel field you have in

formation that retail dealers are engaged in the practice of
buying one grade of liquid fuel and selling this grade under
as many as seven different grades and at different prices.
You inquire whether sec. 168.097 prohibits such practice
where the fuel is sold as of a grade of a higher quality than
that actually purchased by the retailer.
As this practice cannot be other than a sale in a manner

"which deceives, tends to deceive, or has the effect of deceiv
ing the purchaser as to the nature, quality or identity of the
product so sold", you are advised that the practice is pro
hibited by sec. 168.097 (1) (a). Stats.
NSB

Automobiles — Law of Road — Sec. 85.84, Stats., as
amended in 1937, does not authorize municipality to adopt
ordinance providing for revocation of operator's license.

May 25,1939.
JQHN p. McEVOY,

District Attorney,

Kenosha, Wisconsin.

Attention K. T. Savage, Assistant District Attorney,

You inquire whether, in view of the words "except the
suspension or revocation of motor vehicle operators'
licenses" added to sec. 85.84 of the statutes by the 1937 leg
islature, a municipality may now provide for the revocation
of an operator's license for violation of its ordinance, where
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such ordinance is the same as the statutory provision in all
other respects, and you inquire further whether the munici
pal ordinance may now provide for revocation of such a
license for a longer period than that provided by statute.
In XX Op. Atty. Gen. 931 it was expressed as the opinion

of this department that an operator's license could not, un
der sec. 85.08 (10), be revoked for violation of a municipal
ordinance covering the same offense as the state traffic code.
It is still the opinion of this department that a municipality
has no power to provide for revocation of an operator's
license for violation of its ordinances, even though such or
dinance covers the same offense as is covered by the state
traffic code.

The words referred to above were apparently added to
sec. 85.84 for the purpose of clearing up a doubt which was
raised in XXV Op. Atty. Gen. 665. In that opinion some
doubt was expressed as to whether a municipal traffic or
dinance could be valid which did not provide for revocation
where it covered the same offense for which the state traffic

code did provide revocation of an operator's license. This
doubt arose because of the requirement of sec. 85.84, as it
then stood, that municipal ordinances must be in strict con
formity with the state traffic code, and must impose "the
same penalty for a violation of any of its provisions."
In order to clear up this doubt, sec. 85.84 was amended,

by adding the words "except the suspension or revocation of
motor vehicle operators' licenses." This amendment made it
clear that the municipal ordinance covering the same of
fense as the state traffic code is valid, even though it does
not provide for the revocation of an operator's license for a
violation thereof.

It does not seem that it was intended to have any greater
effect and, therefore, the opinion of this department set
forth in XX Op. Atty. Gen. 931, is not affected by the
amendment. For the procedure recommended in revoking
an operator's license where both the state traffic code and
the municipal ordinance have been violated, see XXVI Op.
Atty. Gen. 250.
WHR
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Counties — County Agricultural Agent — County Board
— Where housing of county officers, including that of
county agent, elsewhere than at county seat involves ex
pense to county, county board has power to determine where
offices shall be located even though board locates offices else
where than at county seat.

May 25,1939.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

You state that Burnett county has established an agricul
tural representative and a special committee on agriculture
under the provisions of sec. 59.87 of the statutes.
At its May meeting the county board passed the follow

ing resolution:

"Whereas the village of Webster has offered space in the
community hall at Webster for use in housing the county
sponsored offices now located at Siren and
"Whereas the use of this space has been offered heat and

rent free
"Be it Resolved that these offices be moved from their

present location to the community hall at Webster, Wis."

You state further that the special committee on agricul
ture is not in favor of this action and that since the commit

tee contends that it has authority to designate the location
of the agricultural representative's office, that representa
tive refuses to move to Webster.

You ask whether the county board has authority to change
the location of the office of the agricultural representative
when such action is opposed by the special committee on
agriculture.

Sec. 59.87, Stats., provides in part:

" (1) For the purpose of aiding in the agricultural devel
opment of the several counties in the state, any county is
hereby authorized, through its county board, to establish
and maintain an agricultural representative in accordance
with the provisions of this section.
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"(2) Such a^icultural representative under the direc
tion and supervision of the special committee on agriculture
shall:

«i|c 4c 4c

(9) From and after the annual meeting of the county
boards in November, 1919, the special committee on agricul
ture shall consist of the chairman of the county board of
supervisors, the county superintendent or superintendents
of schools, and three practical farmers representing the ag
ricultural interests of the county, appointed by the county
board of supervisors, one of whom shall be a member of the
county board of supervisors, * * *"

In considering sec. 59.87, subsec. (2), the Wisconsin court
has held:

"Sub. (2) specifies the duties of an agricultural repre
sentative which are to be performed under the direction and
supervision of the special committee on agriculture."
Spaulding v. Wood County, 218 Wis. 224, 229, 260 N. W.
473.

Thus it appears that the function of the special commit
tee on agriculture is limited to the direction and supervision
of the duties of the agricultural representative as they are
set forth in sec. 59.87, subsec. (2). A search of the stat
utes reveals no provision which grants any broader au
thority to this committee.

Sec. 59.07 (4), with reference to power of the county
board, provides as follows:

"Build and keep in repair the county buildings and cause
the same to be insured in the name and for the benefit of the
county, and in case there are no county buildings, to pro
vide suitable rooms for county purposes."

Sec. 59.07 (6) provides as follows:

"Represent the county and have the care of the county
property and the management of the business and concerns
of the county in all cases where no other provision is made."

It seems quite clear that the foregoing provisions of the
statutes are sufficiently comprehensive in scope to give the
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county board control over the internal affairs of the county,
such as housing of its officers (at least where housing is at
county expense), in the absence of a statute specifically
delegating that power to some other county committee,
board or agency.

Sec. 59.14 (1), which provides in part as follows:

"* * * The county board may also require any elec
tive or appointive county official to keep his office at the
county seat in an office to be provided by the county
•i* sfs )|(

cannot be construed as a limitation upon the general power
of the county board in this regard. It is a specific grant of
power with respect to a specific situation, the exercise of
which would otherwise have to be grounded upon the more
general provisions of the sections above cited.
We find no other section of the statute which in any wise

limits the general power of the county board with respect
to the problem presented, or which confers the power upon
any other county agency or committee. You are accordingly
advised that the county board has power to determine the
location of county offices, including that of the county agent
at least where the housing is at county expense. As the
resolution submitted appears to be dictated because of sav
ing of expense to the county, it appears to be well within the
power of the county board to enact the same.
NSB

NH
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Oil Inspection — Taxation — Motor Fuel Tax — Deputy
oil inspector appointed under eh. 168, Stats., has no power
as such to stop vehicle transporting more than twenty gal
lons of gasoline into Wisconsin, examine documents cover
ing shipment, inspect gasoline and report to state super
visor of inspectors or to state treasurer origin and destina
tion of shipment.
Such duties, however, may be conferred on such deputies

by treasurer in performance of his duties under sec. 78.09,
Stats.

May 81,1939.

John M. Smith,

State Treasurer.

You inquire whether a deputy oil inspector appointed un
der ch. 168, Stats., has authority to stop vehicles transport
ing more than twenty gallons of gasoline into Wisconsin,
examine the documents covering the shipment, inspect the
gasoline, and report to the state supervisor of inspectors or
to the .state treasurer the origin and destination of the ship
ment, so that the state treasurer can check as to the pay
ment of the tax thereon.

Ch. 168, Stats., does not expressly authorize such inspec
tors to interrupt the transportation of motor fuels in the
manner you suggest. The legislature, in sees. 168.08 and
168.10, has defined the extent to which the supervisor of in
spectors and his deputies, in the performance of their du
ties, may interfere with the affairs of oil dealers and trans
porters. Thus, they may "enter into or upon the premises of
any manufacturer, refiner, or vendor of said illuminating

oils, gasoline, benzine, naptha, and other like products of
petroleum" to discover untested or unmarked products (sec.
168.08 (1) ); they may demand access to the books or rec
ords of any railway company or other transportation com
pany, or any oil dealer showing the receipt or shipment of
such products for the purpose of ascertaining the amount of
said products shipped and received (sec. 168.08 (2) ); and
they may inspect and test illuminating or heating oil and
gasoline, benzine, or naptha, and other products of petro-
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leum, in a tank or railroad tank car when standing upon a
railroad track (sec. 168.10 (1) ).

It will be seen that the above provisions give no authority
to deputy inspectors to stop shipments of motor fuel in tran
sit either to make inspections or for any other reason.
Neither is there any room for implying such authority from
the powers expressly granted or from the nature of the du
ties imposed upon the inspectors. Furthermore every one
of the powers given the inspectors is qualified by a declara
tion of the purpose for which such power may be exercised.
Clearly these powers may be exercised only in the perform
ance of their duties as oil inspectors, which duties do not in
clude enforcement of the gasoline tax. It follows that dep
uty oil inspectors as such are not authorized to stop vehicles
transporting gasoline into Wisconsin to determine whether
the tax thereon has been paid.

You further inquire whether the state treasurer can con
fer "on such deputies the powers of the treasurer under
chapter 78 as to such case." Apparently you refer to the
powers given to the treasurer and his agents and employees
by subsecs. (2) and (3) of sec. 78.09, Stats. Subsec. (2) of
that section makes it unlawful for any person transporting
motor fuel from outside the state or from place to place
within the state "his agent or servant or driver to refuse at
any time to divulge to the state treasurer or his duly au
thorized agents or employees any information demanded by
said state treasurer, his agents or employes concerning the
specific kind or trade name of motor fuel or kerosene being
transported, the amount of each product, in said tank wagon
or truck, the name and address of the person from whom
said motor fuel was purchased or obtained and the name and
address of the person to whom said motor fuel or kerosene
is being actually and in fact delivered."

Subsec. (3) of the same section requires the driver of any
such truck or tank wagon to have on his person all the docu
ments covering the shipment and to present the same when
ever requested to do so by the state treasurer, his duly au
thorized agents or employees.
Any authority conferred upon the state treasurer by the

above provisions may by the terms of the statute be in turn
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conferred by him upon his agents and employees. We can
see no objection to the state treasurer designating one or
more or all of the deputy oil inspectors appointed under ch.
168 as agents of the state treasurer for the purpose of mak
ing the investigations authorized in sec. 78.09. Ch. 168 does
not require that the deputy oil inspectors devote all their
time to the duties imposed upon them in said chapter; nor
is there any provision in ch. 78 which can be construed to
prohibit the state treasurer from appointing as his agents
for enforcement of the motor fuel tax persons holding other
positions in the state government. The additional duties
appear to be compatible with "the qualifications and princi
pal duties of such employes" and might therefore be as
signed inter-departmentally under sec. 14.65, Stats. If the
duties may be assigned inter-departmentally there certainly
can be no good reason why they may not be assigned
within one department.
You are therefore advised that the state treasurer may

confer upon the deputy oil inspectors the authority to act
as his agents in the enforcement of the motor fuel tax. As
such agents they may exercise all the authority given by the
legislature in ch. 78 to the agents or employees of the state
treasurer.

NSB
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Public OiJicers — State Treas^irer — Trade Regulation —
Negotiable Instruments — Checks — Under Bill No. 453,
A., providing for signing of checks by facsimile signature of
treasurer, unauthorized use of such signature would prob
ably constitute forgery, but that question may be eliminated
in any insurance against such loss whether insurance be
forgery insurance or any other form of insurance designed
to cover loss resulting from unauthorized use of machine by
anyone by simple provision in policy to effect that such un
authorized use of such signature is within coverage of
policy.

May 31,1939.

John M. Smith,

State Treasurer.

You call our attention to Bill No. 453, A., which is now
pending before the legislature and which proposes to amend
sec. 14.42, subsec. (1), Stats., to read in part:

"* * * Checks on depositories in which moneys may
be deposited shall be signed in one of the following methods:

<<4: 4: 4:

"(d) by placing on a check the facsimile signature of the
treasurer adopted by him as a facsimile signature. Any de
pository shall be fully warranted and protected in making
payment on any check bearing such facsimile notwithstand
ing that the same may have been placed thereon without
the treasurer's authority."

If this bill becomes a law, the facsimile signature so au

thorized will be stamped upon checks by an electrically
driven machine which is designed for that purpose. You
ask whether the operation of this machine to produce that
facsimile signature without the treasurer's authority would
constitute forgery.

The term "forgery" has been defined innumerable times
but no fixed definition is universally accepted. The essence
of forgery, however, consists in making an instrument ap
pear to be that which it is not. The Queen v. Ritson, L. R. 1
C. C. R. 200. Accordingly, .courts which have considered
cases involving the unauthorized use of a rubber stamp to
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place a facsimile signature upon a check have held such use to
be a forgery. Rohh v. Pennsylvania Co., 3 Pa. Super. Ct. 254,
affirmed in 186 Pa. 456, 40 Atl. 969, 41 Atl. 49, 41 L. R. A.
695. See also discussion by I. J. Williams, "Forgery by
means of a rubber stamp" in 37 Am. L. Reg. (N. S.) 745.
In view of these authorities, the unauthorized use of a ma
chine such as that which you propose to use would, in all
probability, be held to consitute forgery.

You also request our suggestions as to the methods of pro
tecting the state against loss which might result from such
forgery.
Under the provisions of sec. 14.41 the treasurer has dis

cretionary power to require a bond of each employee who
might have direct access to the machine. Such bond is re
stricted to particular individuals, however, so that it would
seem that forgery insurance or any other form of insur
ance designed to cover a loss from such a forgery committed
by anyone would be the preferable type of insurance. We
are not prepared to give you any data in respect to relative
costs. The question of whether unauthorized use of such
machine is a forgery and therefore covered by forgery in
surance may easily be eliminated by a clause in the policy
that such unauthorized use does constitute forgery within
the meaning and coverage of the policy. The foregoing ap
plies equally whether forgery insurance is purchased or any
other form of insurance designed to cover a loss resulting
from the unauthorized use of the machine by anyone, that
is, whatever form of insurance is purchased, specific lan
guage should be used in the policy to the effect that such un
authorized use of the machine is within the coverage of the
policy.
In considering a possible question regarding your au

thority to pay premiums for such insurance out of the ap
propriation made to your department by sec. 20.05 subsec.
(1), we have found no statutory provision or case law which
is controlling. For your protection, therefore, we suggest
that you request the legislature to specifically authorize ex
penditures to be made from that appropriation for the pur
pose of carrying such insurance in the event that Bill No.
453, A., becomes a law.
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In connection with the operation and custody of the ma
chine, we suggest that each of the keys which must be used
together to unlock the machine be entrusted to individual
employees during office hours. We also deem it advisable
that arrangements be made whereby the machine itself may
be placed in a vault when not in actual use. These precau
tions will serve to reduce the premium rate of insurance and
to discourage possible attempts at forgery.
NSB

NH

Counties — County Ordinances — Municipal Corpora
tions — Beer Licenses — County has no power to pass tav

ern closing ordinance which provides that no premises in
county for which retail liquor or beer license is issued shall
be permitted to remain open for any purpose whatsoever
during hours of 1:00 A. M. and 8:00 A. M."

May 31,1939.
Clarence W. Wirth,

District Attorney,

Berlin, Wisconsin.

You inform us that the county board of Green Lake
county has enacted a tavern closing ordinance which reads
in part as follows:

"No premises in the county of Green Lake for which a re
tail or beer license is issued under the laws of this state shall
be permitted to remain open for any purpose whatsoever
during the hours of 1:00 A. M. and 8:00 A. M."

It is not necessary to consider all the questions you have
asked concerning such ordinance, since the conclusion
reached by this department is that a county board has no
power to regulate taverns, restaurants, hotels, etc., simply
because a retail liquor or beer license has been issued for
such places.
As you indicate in your letter, the rule is that a county

board has only such powers as are expressly granted by
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statute or necessarily implied therefrom. Frederick v.

Douglas County, 96 Wis. 411; Spaulding v. Wood County,
218 Wis. 224.

The ordinance in question groups all places licensed to re
tail liquor and beer in a class and attempts to regulate their
operation. Examination of the Wisconsin statutes reveals
no grant of power to the county board which would enable
it to so regulate the places in question.
Subsec. (9), sec. 59.08, Stats., authorizes the county board

to "enact ordinances, by-laws, or rules and regulations, pro
viding for the regulation, control, prohibition, and licens
ing of dance halls and pavilions, amusement parks, carni

vals, street fairs, bathing beaches and other likes places of
amusement."

Subsec. (15) of the same section authorizes the county
board to "exercise all the powers conferred by law on cities
to regulate by ordinance, dance halls, road houses, and other

places of amusement outside the limits of incorporated
cities and villages."

Obviously the statutes quoted above do not grant the
county board power to regulate and control all retail dis
pensers of liquor and beer. Of course if such establishments
chance to be dance halls or pavilions, road houses, or if they

are operated in connection with a carnival or a similar place
of amusement, the county board may regulate and control
them by virtue of the above provisions. However, the ordi
nance in question does not purport to apply solely to those

places over which the county board is given a measure of
control by virtue of subsecs. (9) and (15) of sec. 59.08,
Stats.; it seeks to regulate the operation of premises where
liquor and beer are sold regardless of whether they fall
within any of the classes enumerated in those statutes.
The ordinance is not gi'ounded upon regulation as an in

cident of a granted power but is rather grounded upon at
tempt to exercise a power not granted, with any valid reg
ulation that there may be a mere incident thereof. We
know of no principle by which a county ordinance grounded
upon any such attempted exercise of power can be sustained
either in whole or in part. We conclude that the ordinance
is void and of no force or effect.

NSB
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Public Health — Board of Health — Real Estate — Plats

— Section 23G.06, subsec. (1), par. (g), Stats., requires ap
proval of state board of health to recording of plats of lots
abutting on lake, and the board, under sees. 236.04, subsec.

(15), and 140.05, subsec. (7) may, to insure proper sani
tary conditions, require such lots to exceed the minimum
width and area prescribed by sec. 236.03, subsec. (7) for
lots generally.

June 1,1939.
Board op Health.

Attention Dr. C. A. Harper, Health Officer.

You state" that an owner of a certain parcel of land lo
cated within the limits of the city, and adjoining a small
artificial lake, desires to provide for lots having a width of
40 feet and a minimum area of 4,800 square feet.
We are asked whether the approval of the state board of

health is required in order that the plat may be legally re
corded and whether the state board of health has authority
to require the lots to be of a minimum width of 60 feet, and

of a minimum area of 8,000 square feet.
Sec. 236.04, subsec. (15), Stats., reads:

"All plats of land-divisions adjoining any lake or stream,
or where provisions are made for access to any lake or
stream, shall comply with the rules, regulations and stand
ards of the state board of health enacted to insure proper
sanitary conditions in the development and maintenance of
lake and stream subdivisions pursuant to section 140.05."

Sec. 236.06 (1) (g), provides that no plat for lands ly
ing in any subdivision adjoining any lake or stream or

where access is provided to any such lake or stream shall be
valid or entitled to be recorded until it has been submitted

to and approved by the state board of health.
Sec. 140.05 (7) provides that the state board of health

"* * * shall have power to make and enforce such
rules, regulations and standards as it shall deem necessary
to insure proper sanitary conditions in the development and
maintenance of lake and stream shore plats and to comply
with the provisions of section 236.09 of the statutes."
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Acting under authority of the foregoing statute, the state
board of health promulgated the following rule on July 15,
1938:

"Section 5. Size of Lots, (a) The minimum width of
lots measured at right angles to its depth or side line shall
be 60 feet; the minimum area shall be 8,000 square feet. No
building shall cover more than 20 per cent of the lot area
and not more than one one-family residence, boathouse and
private garage shall be located on any such lot."

However, the owner of the land in question advances the

argument that the situation is governed by sec. 236.03 (7),
which reads: *

"Each lot shall have an average minimum width of forty
feet and a minimum area of four thousand eight hundred
square feet."

Attempt should be made to harmonize and give effect to
all of the foregoing provisions so far as possible.
At the outset, there is a discrepancy within sec. 140.05

(7), which should be cleared up. This section authorizes the
state board of health, among other things, to require compli
ance with sec. 236.09, Stats. Ch. 236 of the statutes was re
pealed and re-enacted by ch. 186, Laws, 1935. Sec. 236.09,
prior to the change, related to plats and lake frontage.

Sec. 236.09, as it now reads, relates to surety bonds to in
sure public improvements, and since such bonds run to the
municipality, rather than to the state or the state board of
health, this section obviously can have no application to or
proper place in sec. 140.05 (7), conferring certain powers
upon the state board of health. The answer to this discrep
ancy is to be found in the rule of statutory construction that
where one statute refers to another which is subsequently
repealed, the statute repealed becomes a part of the one
making the reference and remains in force so far as such
statute is concerned. See III Op. Atty. Gen. 300, and Shull
V. Barton, 79 N. W. 732.

We are therefore of the opinion that sec. 236.09, as re
ferred to in sec. 140.05 (7), is the sec. 236.09 that was re
pealed by ch. 186, Laws 1935.
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While the foregoing discussion does not answer your
questions, it does explain an apparent incongruity appearing
upon the face of the statutes involved. However, the impor
tant part of sec. 140.05 (7), as far as present purposes are
concerned, is not the reference to sec. 236.09, but rather the
first part, which gives the board the power to make and en
force such rules, regulations and standards as it shall deem
necessary to insure proper sanitary conditions in the devel
opment of lake and stream shore plats, and the question is
whether such rule-making power may be exercised in the
case of lake lots so as to require that such lots be greater in
width and area than is prescribed in the minimum require
ments specified by sec. 236.03 (7), Stats.

Sec. 236.03 (7) is a general statute in that it applies to
all plats, whereas the provisions above mentioned relating
to the powers of the state board of health are special, and
relate only to lots abutting lakes and streams. In the con
struction of statutes special provisions relating to a particu
lar subject will prevail over general provisions in the same
or other statutes, so far as there is a conflict. Kolleck v.
Dodge, 105 Wis. 187. Or, to state the rule another way,
where a statute contains a general provision covering a sub
ject as a whole and also a special clause or provision relat
ing to a particular element included in such subject, such
special provision must prevail. State ex rel. Dormelly v.
Hobe, 106 Wis. 411.

You state that the requirement of a 60-foot minimum
width and of an 8,000 minimum area was established by the
state board of health in order to assure sanitary conditions,
and that there are numerous reasons why a lake lot only 40
feet in width would be unsanitary. We must therefore as
sume the facts to be that the rule in question was enacted in
accordance with sees. 140.05 (7) and 236.04 (15) to insure
proper sanitary conditions which the board deemed to be
necessary in such cases. Consequently, such rule, having
been adopted in accordance with the special statutory provi
sions relating to the subject, must stand in the absence of a
showing to the effect that it is unreasonable, capricious or
arbitrary, even though a lesser width and area would meet
the minimum requirements of sec. 236.03 (7), relating to
plats generally. This conclusion calls also for an affirmative
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answer to that part of your question Inquiring whether the
approval of the state board of health is required in order
that the plat may be legally recorded.
WHR

Bridges and Highways — Laiv of Road — Automobiles
Tractor — Words and Phrases — Section 85.01, subsec. (4),
par. (f), Stats., does not apply to truck used for hauling
construction machinery from job to job and in the hauling
of lumber used on the job.

June 2,1939,
Thomas W. Foley,

District Attorney,

Superior, Wisconsin.

Attention James C. McKay, Assistant District Attorney.

You call our attention to sec. 85.01, subsec. (4), par. (f),
Stats., which provides:

"Tractors used exclusively in agricultural operations, in
cluding threshing, or used exclusively to provide power to
drive other machinery, or to transport from job to job ma
chinery driven by such tractor, or tractors used exclusively
for construction operations need not be registered."

We are asked whether this statute applies to a construc
tion company using a truck to haul machinery from job to
job and to haul lumber used on the job.
We assume, from the fact that the truck is used in hauling

lumber on the job, that it is constructed as an ordinary sin
gle-unit motor truck, and is capable of independently trans
porting a load on its body as well as being capable of pulling
or hauling machinery.

While the statutes contain no definition of the word "trac

tor" as used in sec. 85.01 (4), (f), we take it that the word
is to be construed and understood according to its common
and approved usage. See sec. 370.01 (1), Stats. This word
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is defined in Webster's New International Dictionary as—
"That which draws, or is used for drawing; specif., a trac
tion engine."
The words "tractors used exclusively for construction op

erations" would seem to refer to tractors or tractor engines
used in pulling or propelling other machinery or vehicles
while these other machines are being used on the construc
tion job itself or to transport such machinery from job to

job. Accordingly, we do not construe the words to apply to
the hauling of materials as an independent load by a truck.

Likewise, while the definitions in sec. 85.10 do not apply to
sec. 85.01, any analogy which might be drawn from the defi
nitions therein set forth, would require that the vehicle de
scribed be classified as a "motor truck" under sec. 85.10 (5),
since it would not qualify as a "truck tractor," "road trac
tor" or "farm tractor" under sec. 85.10, subsecs. (6), (7)
or (8) respectively.
You are therefore advised that a truck which is used in

hauling construction machinery from job to job and which is
also used for the purpose of hauling lumber used on such
jobs is not a "tractor" within the meaning of sec. 85.01 (4)
(f) of the statutes.
WHR

Counties — County Ordinances — County Pension De
partment — Indigent Insane, etc. — Poor Relief. — Sec.
49.51, Stats., precludes county board from delegating to a
committee all of its authority pertaining to the selection, re
tention, qualifications, and within limits, the compensation
of the personnel of a county pension department.

June 2,1939.

J. Henry Bennett,

District Attorney,

Viroqua, Wisconsin.

You state that the county board recently adopted an or
dinance providing that all authority of the county board per-
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taining to the selection, retention, qualifications and, within
certain limitations, the compensation of the personnel of the

county pension department be delegated to the county board
advisory pension committee, although there is some question
in your mind as to whether such committee has any legal

existence. The county board in 1935 adopted a recommen
dation of the committee on ways and means, reading as
follows:

"We further recommend that the county board elect an
advisory committee of three members of the county board
to act in an advisory capacity with the pension department."

No further action was ever taken with respect to an advis
ory committee.
In view of this situation, and also because of the provi

sions of sec. 49.51 relating to the appointment of pension
personnel by the county board, you have questioned the
validity of the attempted delegation of such power to a com
mittee of doubtful existence, and have requested our opinion
concerning the matter.

Sec. 49.51, subsec. (1), Stats., reads:

"The administration in counties of all laws of this state
relating to old-age assistance, aid to dependent children and
blind pensions shall be vested in the officers and agencies
designated in the statutes to administer these forms of pub
lic assistance. The county board shall have the authority to
provide assistants for such officers and agencies and to pre
scribe their qualifications and fix their compensation."

Sec. 49.51 (2), (b). Stats., provides in part:

"In counties containing a population of less than five hun
dred thousand, the county board may by ordinance provide
for a county pension department with such personnel, quali
fications, duties and compensation as the county board may
determine. * * *."

The general rule with respect to delegation of its powers
by a county board is stated as follows in 15 C. J. 465:

"The right of a county board to delegate its authority de
pends on the nature of the duty to be performed. Powers
involving the exercise of judgment and discretion are in the
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nature of public trusts and cannot be delegated to a commit
tee or agent. Duties which are purely ministerial and exec
utive and do not involve the exercise of discretion may be
delegated by the board to a committee or to an agent, an em
ployee, or a servant. In some cases the legislature has ex
pressly authorized the board to delegate its powers under
certain circumstances, * *

Questions of delegation of powers by county boards have
been considered by this department in several opinions:
In XXIII Op. Atty. Gen. 519, it was stated that the dele

gation of the power to borrow money was valid, since it was
ministerial and not discretionary.
In XX Op. Atty. Gen. 276, the opinion was expressed that

the power to appoint members of the county agricultural
committee could not be delegated by the county board to the
chairman of the county board. We consider this opinion im
portant in the consideration of the question raised here.
In XXI Op. Atty. Gen. 146, in connection with abolishing

the office of agricultural agent, it was stated that the county
board could make its decision contingent upon the outcome
of a referendum, but could not delegate to the voters the
power to remove by a referendum.

It seems obvious, in view of the statutes involved and the
foregoing discussion relating to delegation of powers by the
county board, that the ordinance in question which purports
to delegate all authority of the board relating to the selec
tion, retention, qualifications and, to some extent, compensa
tion of the personnel of the county pension committee, is in
valid. This being true, it becomes unnecessary to discuss the
legal status, if any, of the so-called county board advisory
pension committee.

WHR
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Labor — Labor Relations — Existing contracts between

employer and labor organizations providing for check-off
are not abrogated or voided by ch. 57, Laws, 1939, sec.
111.06, subsec. (1), par..(i) but are expressly saved by sec.
111.16 of said act.

June 5,1939.

R. Floyd Green, Commissioner,

Wisconsin Employment Relations Board.

In your letter you state:

"We have been asked for an interpretation of subsection
(i) of subsection (1) of paragraph 111.06, created by cha^
ter 57 of the laws of 1939. This paragraph provides that it
shall be an unfair labor practice for an employer to deduct
dues or assessments from an employee's earnings unless pre
sented with an individual order therefor. The question that
has been raised is whether or not existing contracts provid
ing for a check-off are in any way affected by this provision
of the statute.
"It is our opinion that under section 111.16, clearly any

contracts in existence at the time this act became in force
are not affected, and that any contracts that provide for the
deduction of labor organization dues or assessments by the
employer must be recognized by our board."

Sec. 111.16 (to which you refer) provides as follows:

"Existing Contracts Unaffected. Nothing in this chapter
shall operate to abrogate, annul, or modify any valid agree
ment respecting employment relations existing on the effec
tive date hereof."

In view of the foregoing provision, we are of the opinion
that you have correctly interpreted the law and your duty
with respect thereto.
NSB
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Automobiles — Motor Transportation — Privately owned
trucks rented by WPA as a unit with driver (owner driven
or driver furnished by owner) and the entire rental of

which is paid for out of procurements, are not exempt from
the provisions of ch. 194, Stats., under sec. 194.05, subsec.
(1), Stats., as amended by ch. 62, Laws, 1939. Such trucks
are exempt from the provisions of said chapter if the driv

ers are pay rolled and employed by the government.

June 6,1939,

Calmer Browy, Director,

Public Service Commission.

Ch. 62, Laws of 1939, added the underscored sentence to
sec. 194.05, subsec. (1), Stats., so that said section now
reads as follows:

"Neither this chapter nor section 76.54 shall apply to mo
tor vehicle or vehicles owned or operated by the United
States, any state or any political subdivision thereof. This
shall not exempt privately oivned trucks operated on Works
Progress Administration or other relief projects."

In view of said amendment, you have submitted three
questions as follows:

"1. When WPA under the form of contract submitted to
you in connection with our last inquiry employs the services
of motor truck operators who operate the vehicle either (a)
themselves, or (b) by their own employes.
"2. Where the contracts for the use of the vehicle are sep

arated so that the payment of the operator is made from a
payroll account as wages and thus paid for separately from
the payment for the use of the vehicle itself.
"3. Where only the vehicle is contracted for and WPA

operates it with its own employes."

The amendment must be read in the light of two prior
opinions of this department on the subject, XXV 0. A. G.
197 and our opinion of April 6, 1989 addressed to Mr.
Lawrence R. Larson, Chief Clerk of the Senate,* in response
to a legislative request therefor. It seems fair to assume

*Page 212 of this volume.
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that the amendment is probably aimed particularly at the
method of operation of WPA whereby WPA entered into a
so-called rental contract with the owner of the truck and

wherein the truck and driver (usually the owner—and if

not the owner, the owner furnished the driver) was rented
as a unit at a certain specified rental. Under such method
of operation WPA recognized no employer-employee rela
tionship between the government and the owner or his
driver. The rental contracts were carefully drawn to avoid
any such relationship. The truck owner, on paper at least,
appeared to be an independent contractor and to come
within the definition of a contract carrier, sec. 194.01, sub-
sec. (11) of the so-called motor vehicle transportation act.
Some considerable dissatisfaction had been expressed

from some parts of the state with respect to exemption of
such independent contractors from the provisions of the
contract carriers' law, in that, by the terms of the rental
contract they appeared to be contract carriers subject to the
laws and their exemption under sec. 194.05, subsec. (1),
Stats., was doubtful.
In view of the prior ruling of this department in XXV

0. A. G. 197 to the effect that trucks so used on WPA proj
ects were within the exemption, in our opinion of April 6th,
we adhered to the prior opinion and left it to the legislature
to make the change, if change there were to be. The legis
lature has acted and presumably meant to deal with the sit
uation that was analyzed at length in the opinion of April
6th. We must give effect to that intent. In answer to ques
tion 1, we hold that the privately owned truck rented by
WPA as a unit either owner-driven or with driver furnished

by owner and with the entire rental paid out of procurement
funds, is not exempt from the provisions of ch. 194, Stats.,
under sec. 194.05, subsec. (1) as amended by ch. 62, Laws,
1939.

With respect to your questions 2 and 3, the amendment
must be read in the light of existing definitions. Sec. 194.01,
subsec. (11) defines a contract motor carrier as:

" 'Contract motor carrier' means any person engaged in
the transportation by motor vehicle of property for hire and
not included in the term 'common motor carrier of
property.'"
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Sec. 194.01, subsec. (14) defines private motor carrier as
follows:

" 'Private motor carrier' means any person except a com
mon or contract motor carrier engaged in the transportation
of property by motor vehicle other than an automobile or
two-wheeled trailer used therewith, upon the public
highways."

If the government merely rents the truck and operates it
by its employes, as it clearly does under your questions 2
and 3, we cannot see how it can be said that the owner of
the truck is a contract carrier as defined by the act. He
clearly is not such. The situations presented by your ques
tions 2 and 3 are ruled by Standard Oil Co. v. Public Service
Comm., 217 Wis. 563 to the effect that an employe who fur
nishes a truck to be used in his employer's business is not a
contract carrier. One cannot be a contract carrier if he has

none of the attributes of a contract carrier under the act.

The language of Ch. 62, Laws of 1939 "This shall not ex
empt privately owned trucks operated on Works Progress
Administration or other relief projects" must be deemed to
be limited to those situations where the owner by contract
with the government had the attributes of a contract car
rier but was nevertheless deemed to be exempt under sec.
194.05, subsec. (1), Stats., as it then read, in view of WPA's
actual method of operation thereunder.
NSB
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ApproyriatioTis and Expenditures — Counties — County
Orders — Social Security Laiv — Disbursement of pension
money from county treasury may be made only on order of
county clerk signed by chairman of county board.
The holder of a county order, whether for pension or oth

erwise, may maintain an action against the county after it
has been presented to the county treasurer and payment
refused, even though such refusal was for want of funds.

June 8,1939.
Pension Department.

Attention—George M. Keith, Supervisor of Pensions.

You inquire whether the orders of the county or juvenile
judge or county pension department granting blind pen
sions, aid to dependent children or old-age assistance confer
upon the beneficiaries the right to collect the amounts
granted. By way of making this question specific, you have
divided it into two questions reading as follows:

"1. Could the county administrator (judge or pension de
partment) issue an order directly to the beneficiary which
the beneficiary could negotiate to a tradesman for commodi
ties, and which when presented by the tradesman to the
county treasurer would compel the latter officer to pay from
county funds? In actual practice the procedure has been to
file the gi-anting orders in the county pension administra
tion's files and submit a payroll of eligible persons to the
county clerk where county checks are made out and signed
by the county clerk and countersigned by the county
treasurer.

"2. Is the right of the beneficiary ex statuto or ex con-
tractu after he has been found eligible? It would seem that
if the right were ex statuto, only mandamus would apply
against the proper officers for the issuance of orders or
checks; whereas, if the right ever becomes ex contractu, the
beneficiary might sue the county, and if the county funds
were insufficient to pay the judgment, might require the
county to levy a tax pursuant to section 66.09, Stats."

The first question is fully answered in an opinion from
this department to the Wisconsin Tax Commission, under
date of October 7, 1937, XXVI Op. Atty. Gen. 454, where it
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was held that disbursements of pensions from the county
treasury require orders from the county clerk, signed by the

chairman of the county board. Consequently, the granting
order of the county pension administration cannot be nego
tiated to a tradesman for commodities so as to entitle him to

payment upon presentment of the order to the county
treasurer.

Your second question has been answered in several Wis
consin cases in which it has been held that the holder of a

county order may maintain an action upon it against the
county, after it has been presented to the county treasurer

and payment refused even though such refusal was for want
of funds. Savage v. Supervisors of Crawford County, 10
Wis. 44; Pelton v. Supervisors of Crawford County, 10 Wis.
63; Markwell v. Board of Supervisors of Waushara County,
10 Wis. 67.

In the Savage case it was pointed out that the statute
(now sec. 59.76, subsec (1) ) insures the right of a holder
of a county order to commence action thereon. Sec. 59.76,
subsec. (1), Stats., reads in part:

"(1) No action shall be brought or maintained against a
county upon any account, demand or cause of action when
the only relief demandable is a judgment for money, except
upon a county order, unless the county board shall consent
and agree to the institution of such action, or unless such
claim shall have been duly presented to such board and they
shall have failed to act upon the same within the time fixed
by law. * *

The exception was construed by the court in the above
case at pp. 53-54:

*  * as though the section had read, that no action
shall be maintained by any person against a county, upon a
claim, until it shall be presented to the county board for al
lowance, provided that this shall not apply to a county order,
upon which an action may be maintained, without being first
presented to the board, for allowance; thus by the strongest
implication recognizing the right to maintain the action,
when founded upon a county order, without any restriction
whatever; but when the suit was instituted upon any other
claim imposing the condition that it shall first be presented
to the board for allowance, before the action can be main-
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tained. We are unable to perceive how any other construc
tion can fairly be placed upon this section. The plain, ob
vious idea conveyed by the language used, seems to be what
we have above stated. Should this interpretation of the law
lead to injurious consequences, the remedy is with the legis
lature, by amending the statute, and not with the courts,
whose duty it is to construe the enactment by the language
it contains."

The only statutory restriction upon the commencement of
actions upon county orders, other than the statute of lim
itations, is that provided by the following language in sec.
59.76, subsec. (1) :

"* * * No action shall be brought upon any county
order until the expiration of thirty days after a demand for
the payment thereof has been made; and if an action is
brought without such demand and the defendent fails to ap
pear and no proof of such demand is made, the court or the
clerk thereof shall not permit judgment to be entered, and
if judgment is entered it shall be absolutely void."

In the Pelton case the court at p. 72 furnishes the follow
ing discussion as to the nature of a county order:

"It is analagous to a check drawn by an individual upon a
bank, for the payment of money; though probably the rules
of commercial paper do not apply to a county order; still, it
is the evidence of a county liability, and an action upon it
must be commenced within the time required by law.
"It was suggested that a county order, under the laws of

the State, was in the nature of a judgment, and might be
regarded as a speciality; or was like a promissory note,
signed in the presence of an attesting witness, etc. It would
hardly be correct to say, that a county order was a judg
ment, in the peculiar and restrictive sense in which that
word is used in the statute, or that it is a promissory or
bank note. County orders constitute a form of indebtedness
well known to the laws of the state; and it is very conven
ient for the board of supervisors, upon settling and allowing
chpges against the county, to evidence the indebtedness in
this way. No advantage is gained by likening them to a
judgment, speciality, or promissory note, although they may
possess some of the characters, and perform some of the
functions of each. We think they are a peculiar form of
county indebtedness, and that the statute of limitations runs
upon them, as upon a simple contract. Although an action
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might be barred upon them in six years, still, orders are
available to the amount of their face, in the payment of
county taxes, under the provisions of the statute; so that
though an action will not lie upon an order upon which the
statute of limitations has run, still it is not lost to the holder
thereof."

It is thus apparent that our court considers the rights of
a holder of a county order to be ex contractu rather than
ex statuto. Upon reducing such rights to judgment the pro

visions of sec. 66.09 with reference to compelling the levy
of a tax for purposes of satisfying the judgment would ap
ply, assuming that the refusal to pay the county order in the
first instance was based upon want of funds.
WHR

Public Officers — Sheriff and Deputies — Clerk of Cir-
cut Court and Deputies — Neither sheriff nor his deputies
are entitled to per diem provided by sec. 59.28, subsec. (22)
where sheriff is compensated upon a salary basis even
though the salary resolution reads that it "shall not be con
strued to include fees or per diem earned by the sheriff in
civil actions or for private individuals.

Neither clerk of circuit court nor his deputies compen

sated upon a salary basis is entitled to per diem provided by
sec. 59.42, subsec. (41), par. (b) nor is such item an item of
taxable costs.

June 8,1939.

Leo W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.

You state that the county board of Kewaunee county has
passed a resolution regarding the salaries of the county
officers which provides in part:

"RESOLVED, By the county board of supervisors of Ke
waunee county, Wisconsin, that the salaries of the county
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officers for the next ensuing term which commences on the
first Monday in January, 1989, be and the same are hereby
fixed at the following amounts per annum, towit:

"Clerk of circuit court $900.00

"BE IT FURTHER RESOLVED, That the salary of the sheriff
be and the same is hereby fixed at $1200.00 per annum, pay
able monthly; that in addition thereto, the sheriff shall be
and he is hereby allowed the additional sum of $35.00 per
month for the maintenance and operation of his automobile;
that such salary and allowance shall be in lieu of all other
fees, per diem or service for the said sheriff or any of his
deputies except in cases of emergency requiring a large
number of deputies rendered for or on behalf of the county
and for which it may be liable, * * *"
"BE IT FURTHER RESOLVED, That this resolution shall not

be construed to include fees or per diem earned by the
sheriff in civil actions or for private individuals.
"RESOLVED FURTHER, That the compensation of the sherilf

for the board of prisoners at the county jail shall be limited
to the actual necessary expense incurred therefor.
"RESOLVED FURTHER, That the salary fixed for the clerk of

circuit court shall be in lieu of any further compensation for
deputy or clerk hire to be rendered in said office.

Your first question is whether the sheriff or his deputies
are entitled under this resolution to per diem for attendance
in court as set forth in sec. 59.28, subsec. (22).

Sec. 59.28, subsec. (22) provides a per diem for:

"Attendance upon the circuit or county court, three dol
lars per day to the sheriff and two dollars each per day to
the necessary deputies, to be paid out of the county treas-

^  ̂ ^

Sec. 59.15, subsec. (1) provides in part:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
The salary so fixed shall not be increased or diminished dur
ing the officer's term, and shall be in lieu of all fees, per
diem and compensation for services rendered, except the fol
lowing additions: *
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The additions enumerated under this subsection need not

be considered here.

Sec. 59.15 provides further:

" (5) The county board may at any time change the com
pensation of any county officer from fees collected and re
tained by him to a salary, and may fix the annual salary of
such officer.

" (7) Any officer who shall receive a salary in lieu of fees
shall collect the fees appertaining to the office and turn them
over to the county treasurer. He shall keep such books of ac
count as the county board may order showing the fees
charged and collected.
" (8) When a salary has been fixed for any county officer

in lieu of fees such officer shall keep an accurate account of
all fees collected by him and pay the same over to the county
treasurer. He shall also make a quarterly statement duly
verified of all such fees collected and file such statement with
the county clerk.
"(9) In this section the term 'county officer' means any

elective officer whose salary or compensation is paid in whole
or in part out of the county treasury, including salaries or
compensation so paid for which compensation is made by
the state."

In considering a salaried officer's right to fees, the Wis
consin court has held:

"* * * Qf salaried public official consumed

in work incidental to his official duties and done during office
hours belongs to his employer and not to him, and if a
charge is made for such work it inures to the benefit of the
employer and not to that of the public employee. Any other
rule would tend to make a salaried public office a place for
private gain in addition to the salary. It was to abolish the
difficulties connected with the fee system that salaries were
substituted. Fees should not be allowed to creep in again
except by express legislative direction. We therefore hold
that, in the case of salaried public officials who are re
quired to turn in all fees of office, fees for work done during
office hours and incidentally connected with their official du
ties belong to the public and not to the employee unless there
is a clear, valid direction to the contrary, * *
Gregory v. Milwaukee County, 186 Wis. 235, 238-9, 201
N. W. 246.
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In XXIV Op. Atty. Gen. 545 this department ruled that
neither a salaried sheriff nor his deputies were entitled to
per diem for attendance in circuit coui-t. See also XVIII
Op. Atty. Gen. 170. The case and opinion cited rule your
first question. Neither the sheriff nor his deputies are en
titled to per diem for attendance in circuit court. The clause
in the salary resolution to the effect that the resolution
"shall not be construed to include fees or per diem earned by
the sheriff in civil actions or for private individuals" cannot
affect the problem as by the express language of sec. 59.28,
subsec. (22) such per diem, if payable at all, is payable out
of the county treasury. So far as we know, such per diem
never was an item taxable as costs in civil cases.

Secondly, you ask also whether the clerk of the circuit
court or his deputy is entitled to per diem for court atten

dance as fixed by sec. 59.42, subsec. (41), par. (b). That
section provides in part:

"Except as otherwise provided by law, the clerk of the
circuit court shall collect the following fees:

((* :K 4:

"(41) In counties wherein he is compensated otherwise
than by salary, he shall be entitled to:

((!(t

"(b) Three dollars per day for each day's attendance
upon a session of any regular or special term of the circuit
court of his county, or as much more as the county board
directs; and for similar attendance and service by his dep
uty the latter shall be paid the same amount. * * *"

It is apparent that this section does not contemplate the
payment of per diem to a clerk of the circuit court or to his
deputy when such clerk is compensated by a salary. The
words "or as much more as the county board directs" were
evidently included to authorize the county board to increase
such per diem in its discretion in cases where the clerk is
not compensated by salary. This item is not an item of
clerk's fees to be taxed as such when the clerk is compen
sated upon a salary basis, as sec. 59.42, subsec. (41), par.
(b) is applicable only when the clerk is compensated other
wise than by salary".
NSB
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Counties — County Board — County Ordinances — An
nual Audit of County Books — Public Officers — Tax Com
mission — County board may provide for annual audit of
books by tax commission under sec. 73.03, subsec. (14) by
enactment of ordinance as well as by resolution.
An ordinance duly enacted by a county board cannot be

amended, repealed or suspended by a resolution.
Express provision for the audit of county books by the

county clerk, county auditor and tax commission being found
in the statutes, the existence of implied power on the part of
a county board to employ a private accountant to audit the
books would appear to be negatived.

June 13,1939.
William Leitsch,

District Attorney,

Portage, Wisconsin.

Under date of May 18,1939 you requested our opinion rel
ative to a certain ordinance and a certain resolution relating
to the annual audit of the affairs of the office of county clerk,
clerk of court, county treasurer and county highway depart

ments of Columbia county. You enclose a copy of an ordi
nance which we undei'stand was enacted several years ago
and has not been repealed or amended by any subsequent
ordinance, which, among other things, provides as follows:

"There shall be a detailed audit made once each year of
the affairs of the office of county clerk, clerk of court, county
treasurer and county highway departments. Such detailed
audit is to be made by and under the supervision of the Wis
consin tax commission."

At the May, 1939 session of the county board you state
that bids were received from auditors not associated with

the Wisconsin tax commission for the performance of the
work provided by said ordinance. These bids were referred
to the Committee on Finance, which committee reported
back to the board with the recommendation that the bid of a

certain auditor be accepted. On motion of one of the mem
bers of the board the recommendation of the Committee on
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Finance was adopted. You enclose a copy of the report of
the Committee on Finance recommending that the auditor
in question be employed "to audit the accounts and records
of Columbia county for the calendar year 1938 for the fee of

$925.00 and if said audit be satisfactory, the sum of $825.00
be paid him for the audit of the year 1939."
You inquire whether the board proceeded correctly in pro

viding by ordinance for the making of an audit. You also
state you wish our opinion as to whether or not the resolu
tion supersedes the ordinance, or whether the resolution can
only be changed or altered by a subsequently enacted
ordinance.

In answer to the first question, it would appear that the
board acted properly in providing by ordinance for the mak
ing of the annual audit by and under the supervision of the
Wisconsin tax commission. Sec. 59.02 provides that the
powers of a county may be exercised by the county board "in
pursuance of a resolution or ordinance adopted by such
board." The general powers of the county board are set
forth in sec. 59.07 and special powers of the board are set
forth in sec. 59.08 and elsewhere. With respect to the gen
eral powers conferred by sec. 59.07, it is provided in some
instances that these powers are to be exercised by ordinance
and in other instances there is no specification of the man
ner in which the county board shall act. It is provided in
subsec. (5) of sec. 59.08 that the special powers conferred
by said section should be carried into effect by the enact
ment of ordinances. Throughout ch. 59 in some other in
stances it is also provided that certain powers shall be exer
cised only by ordinance with apparently no definite system
being prescribed or ground of distinction noted. There is no

express grant of power relating to the annual audit of the
books of the various departments of the county and it would
appear that in providing for such an order the county board
might, under sec. 59.02, act by either resolution or ordi
nance. See Meade v. Dane County, 155 Wis. 632. Until such
ordinance is in some manner amended or superseded, it
would appear that such ordinance would require the an
nual audit to be made by the tax commission under sec.
73.03, subsec. (14), par. (a) which provides, among other
things, that it shall be the duty of the tax commission and
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it shall have power and authority "to audit the books of a
town, village, city, county, school district or board of edu
cation upon the request of the town or village board, city
council, county board, school district or board of education,
or upon its own motion."
Your second question as to whether or not the resolution

in question supersedes the ordinance is answered in the neg
ative. An ordinance of a county board must, under the pro
visions of sec. 59.09, be published and in this respect, at
least, differs from a resolution. It is the general rule of law
applied to municipal corporations that an ordinance cannot
be amended, repealed or suspended by a resolution, and that
such amendment, repeal or suspension can only be done by
ordinance enacted with all due formality. Dillon Municipal
Corporations, (5th) Par. 572; McQuillin Municipal Corpora
tions, (2d) Par. 664. These authorities would appear to
apply in the present instance.

Aside from the two questions which we have discussed
heretofore, there would appear to be other questions which
might be raised relative to the validity of the present action
of the county board in providing for the employment of a
private accountant to perform the annual audit. Counties,
of course, have only the powers conferred upon them by
statute or which may be implied from the powers con
ferred. See Frederick v. Douglas County, 96 Wis. 411. The
power to employ a private accountant to perform the annual
audit would, if existent at all, have to be implied from pow
ers expressly granted and any such implication would tend
to be negatived by express provisions of the statutes provid
ing for such audit. Sec. 59.81, subsec. (1) provides as
follows:

"In counties having a population of less than three hun
dred thousand, according to the last preceding state or
United States census, the county clerk shall act as auditor,
unless an auditor is appointed as provided in subsection
(2), and, when directed by resolution of the county board,
shall examine the books and accounts of any county officer,
board, commission, committee, trustees or other officer or
employe intrusted with the receipt, custody, or expenditure
of money, or by or on whose certificate any funds appropri
ated by the county board are authorized to be expended,
whether compensated for services by fees or by salary, and
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the books and accounts of justices of the peace, and all orig
inal bills and vouchers on which moneys have been paid out
and all receipts of moneys received by them. He shall have
free access to such books, accounts, bills, vouchers and re
ceipts as often as may be necessary to perform the duties
required under this subsection and he shall report in writing
the results of such examinations to the county board."

From the foregoing quoted subsection, it is evident that
where the county clerk is requested by the county board to
examine the books and accounts of other county officers,
boards or commissions, he would be performing functions
similar in nature to those which might be performed by a
private accountant in making an annual audit. Under sec.
59.72, subsec (2) a county auditor may be appointed to per
form such functions. Thus we find that, in the first in
stance, it is the clerk who acts as "auditor" at all times (his
duties in this regard being presumably to examine the vari
ous bills presented to the county and to make some check as
to their validity and correctness at the time when they are
presented), secondly, such clerk may make an examination
of the books and accounts of other officers, boards or com
missions including an examination of original bills and
vouchers, and thirdly, that such audit may be performed by
a county auditor if the county board so provides. For a dis
cussion of the duties of a county clerk and also a county
auditor under sec. 59.72, see XXIV Op. Atty. Gen. 787. Fur
ther provision for the auditing of the books of counties is,
as we have seen, also made in sec. 73.03, subsec. (14), par.
(a). Under said subsection the tax commission may audit
the books of a town, village, city or county, et al either upon
request or upon its own motion, the request in the case of
counties being made by the county board. In VI Op. Atty.
Gen. 462, it was held that the town board under this section

of the statutes had authority to obtain an audit of the town
books and to appropriate money therefor and it was further
stated in the opinion that "probably it would be held that if
an audit is obtained it must be at the hands of the tax com

mission." In Evenson v. State, 186 Wis. 312, it was held
with respect to the audit of the books of a town performed
by the tax commission that even where the request for the
audit was improperly made, in that it was made at a town
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meeting instead of by the town board, that such audit would
be held to have been performed by the tax commission "upon
its own motion" and that the town was required to pay the
tax commission for such audit. The statute was sustained as

not being a deprivation of property without due process of
law. The fact that the tax commission may at any time au
dit the books of a county on its own motion would appear
to be an additional reason for holding that if an audit is to
be made, such audit must be by the tax commission. It is
conceivable that after the books had been audited for a par
ticular year by a private accountant employed by the county
that the tax commission might, in good faith acting upon its
own motion, decide to make its own audit of the books of the

county for the same year for which audit the county would
be compelled to pay under the authority of Evenson v. State,
supra. Under these circumstances the legislative intent
would appear to be that all such audits should be made by
the tax commission since it could not be intended that the

taxpayers of a county should be compelled to pay for two
audits in the same year. Further, the fact that express pro
vision for the making of audits of county books is found in
the statutes would appear to preclude a holding that the
county board has any implied powers to have an audit made
in a manner not specified by statute.
RHL

i  .
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Counties — Indigent, Insane, etc, — Poor Relief — Tax
ation — Tax Sales — Tax Deeds — County on county sys
tem of poor relief has no general or necessarily implied
power under any and all circumstances to acquire title to
real estate by purchase for the purpose of housing relief
clients in individual housing units. Such power, however, is
necessarily implied where circumstances are such that the
county can meet the problem in no other practicable or
feasible manner.

County may acquire property by tax deed and use prop
erty so acquired for such purpose.

June 13,1939.

John H. Matheson,

District Attorney,

Janesville, Wisconsin.

You ask whether Rock county, which has adopted the
county system of poor relief, has power to acquire title to
real estate either by tax deed or purchase, for the purpose
of housing relief clients. Your question is directed to board
power to acquire individual tracts of land for housing indi
vidual relief clients and their families in separate housing
units. As you point out in your letter, no such power is spe
cifically granted by the statutes. The rule accepted by our
court and repeatedly followed in the opinions of this depart
ment is that counties have only those powers specifically
granted or necessarily implied. Frederick v. Douglas
County, 96 Wis. 411; Spaulding v. Wood County, 218 Wis.
224.

Sec. 59.01, Stats., provides:

"Each county organized in this state is a body corporate,
empowered to sue and be sued, to purchase, take and hold
real and personal estate for public uses, including lands
sold for taxes, to sell, lease and convey the same * ♦
to make such contracts and to do such other acts as are nec
essary and proper to the exercise of the powers and privi
leges granted and the performance of the duties charged
upon it by law, * *

While the section quoted above is very broad in its scope,
it is our opinion that it was merely intended to define the
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nature of the county as a body corporate and that the provi
sion referring to the power to purchase and hold real estate
merely endows the county with the capacity to purchase and
hold land for public uses. It was not intended as a general

authorization to purchase land for any purpose which might
be termed a "public use", and under any and all circum

stances. This construction seems sound in view of the fact

that the nature of the county as a political unit has been the
subject of much controversy and its status as a true corpo
ration with the ordinary powers thereof has been frequently

challenged. Thus a county is quite generally termed a
"quasi-corporation." 1 Dillon, (5th ed.) Mun. Corp., sees.
35, 37; 1 McQuillan, (2d) Mun. Corp., sec. 136.
The legislature in sec. 59.01 undoubtedly intended to

clarify the nature of the county as a corporate body and to

remove all doubt as to its capacity to purchase and hold
realty. The fact that the legislature deemed it necessary to
authorize counties to acquire land for specific purposes in
dicates that sec. 59.01 was not intended as a general au
thorization to do so. While the following is not an all-in
clusive list, specific grants of county power to purchase land

are found in sees. 59.98, subsec. (2), 27.065, 59.07, subsec.
(17m), 59.865, 59.67, 59.68, 59.69, 49.14 and 49.145.

In a number of opinions this department has denied the
authority of counties to purchase land for a particular pur
pose without specific authorization. XXVII Op. Atty. Gen.
664, XXV Op. Atty. Gen. 379, XII Op. Atty. Gen. 586.
We must conclude that there is no general authority for

counties to purchase real estate for public purposes under
any and all circumstances and for the particular purpose
specified.
Can it be said that the power of a county to purchase

realty to house relief clients is necessarily implied from the
fact that such county is authorized and required to relieve
and support the indigent? A necessary implication within
the meaning of the law governing construction of statutes
has been variously defined as one the contrary of which can
not be reasonably supposed (First Nat. Bank v. De Berriz,
87 W. Va. 477, 105 S. E. 900), or is improbable or absurd
(Foster v. Board of Ed. of City of Topeka, 131 Kan. 160,
289 P. 959), or one which is absolutely necessary and un-
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avoidable {Atty. Gen. v. Sands, 68 N. H. 54, 44 Atl. 83).
Conceding that relief of the poor includes furnishing

housing, there may be no necessity for the county to pur
chase real estate in order to provide such housing. Homes
may be rented by the county or the relief clients may be
given cash payments to rent quarters themselves. Under
ordinary circumstances, the advantages of purchasing
houses over such methods are not such as would justify
holding that the conclusion is unavoidable that the legisla
ture intended that counties have power to buy realty for
this purpose under any and all circumstances, nor that the
opposite conclusion is improbable or absurd. The relief load
is not static. The number of relief clients varies, and were
the county to purchase land and build houses for those on
relief, it might very easily find itself holding a number of
unoccupied buildings should there be a marked decrease in
the number of persons dependent upon the county for
shelter.

We conclude that the rule of strict construction applic
able in this situation necessitates conclusion that the power
on the part of counties to purchase land under any and all

circumstances for the purposes specified is not necessarily
implied from the provisions of Ch. 49, Stats.
The foregoing does not mean that the county has no such

power under all circumstances. Neither circumstances nor
emergencies can create power but both may furnish the oc
casion for the exercise of power. Home Building & Loan
Assoc. V. Blaisdell, 290 U. S. 398, 78 L. ed. 413. Both may
furnish the occasion whereby the power is necessarily im
plied. For instance, if the county poor farm were filled to
capacity, if suitable shelter could not be provided except at
atrocious rentals, if there were no tax delinquent lands with
respect to which the county might readily acquire title, suit
able, adequate or feasible for such housing and if the county
were unable to meet its statutory duty of providing shelter
to the poor in any other practicable or feasible manner, we
are of the opinion that the county would have the power in
question. Under such circumstances the power would neces
sarily be implied. The county must necessarily have such
power as is necessary to enable it to meet its statutory duty.
Of course the foregoing suppositions case presents a very
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unusual situation but if a county were to encounter that sit
uation, we are of the opinion that the county has power to
meet it.

We are further of the opinion that should the county ac
quire title to realty by tax deed, there seems to be no objec
tion to the county using such property for relief purposes.
Counties are specifically authorized to bid in lands sold for
taxes for the amount of the taxes, interest and charges
(sees. 74.42 and 74.44) and to take tax deeds on such lands
(sec. 75.36). Upon the receipt of such a tax deed the county
acquires "an absolute estate in fee simple" according to the
words of the deed prescribed by the legislature in sec. 75.16
and the county has the same title to such land as in any
lands the county may own. XXVII Op. Atty. Gen. 467. Un
der sec. 59.07 (1) the county board is empowered to "make
such orders concerning the corporate property of the county
as they may deem expedient." Since the county has an ab
solute title in and holds such land acquired under a delinquent
tax deed as any other corporate property, there seems to be
no reason why the county board may not utilize it for any
authorized public purpose it sees fit.

It follows that the county board may use property ac
quired under a tax deed for the purpose of providing shelter
for relief clients. This power should, however, be exercised
cautiously. The county should not have its hands tied by
long term leases and especially is this true where the prop
erty so acquired and used is situated in a municipality with
respect to which there are large excess delinquent tax rolls.
NSB

RK
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School Districts — Compulsory Insurance on School
Busses — Insurance — Education — Vocational AgricuU

ture Teacher — Public Officers — Liability of Teachers —
Sec. 40.345, Stats., relative to compulsory insurance qn
school busses has no application to local vocational agricul
ture teachers who, as a part of their work, are required to
do supervised practice work out in farm communities and
who are paid for use of their car in such work a flat allow
ance to cover expenses of operating the car, and who occa
sionally transport pupils enrolled in their classes to visit the
farm projects.

It is not deemed that such use is within the ordinary ex
clusion clauses of automobile accident policies. Any doubt
that there may be upon the subject may be avoided by at
tachment of a rider in use and which is recommended.

June 13,1939.

George P. Hambrecht,

Board of Vocational Education.

In your letter you state:

"A matter of state-wide concern with reference to the
transportation problem of local teachers of vocational agri
culture has been brought to my attention. These local teach
ers are required to do supervised practice work out in farm
communities as part of the school classes in vocational agri
culture. Incident to this work the teacher uses his car in the
transportation of pupils when convenient.
"These teachers receive either a mileage allowance or a

flat allowance for the year for the use of their automobiles.
This is to cover expenses for transportation in connection
with such things as supervision of the farming programs of
the boys enrolled in their classes, conducting part-time and
adult classes for farmers and farm boys out of school, and
activities of that kind. These instructors occasionally take
boys with them to visit the farm projects of other boys or to
judge stock on farms of the community or for other pur
poses where the boys go to farms for studying various ag
ricultural enterprises. The agricultural teacher does not, of
course, receive any additional compensation for carrying
boys under these conditions; he simply takes them with him
for their accommodation."
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You request an opinion as to whether such teacher's auto
mobiles, when used to carry students as above outlined, may
be classified as "school busses". Apparently you wish to de
termine whether sec. 40.345, Stats., is applicable to such ve
hicles. That section provides:

" (1) No motor vehicle shall be used under contract or for
compensation to transport school children as provided in
section 40.34, except when the contract is made with, or
compensation is paid to, the parents of the children to be
transported, unless a policy of insurance, agreement of in
demnity or corporate bond in a corporation authorized to do
business in this state, covering liability or loss arising by
reason of the ownership, maintenance or use of such motor
vehicle is first secured and filed with the board of the school
district in which the children for whom transportation pro
vision is made reside. Such policy of insurance, agreement
of indemnity or corporate bond shall provide for indemnity
of at least ten thousand dollars to any one person sustaining
loss or damage on account of injury to person or prop
erty through the negligent use of such motor vehicle and at
least fifty thousand dollars for injury to person or property
arising out of any one accident through negligent use of
such motor vehicle.
"(2) The school district in which the children reside for

whom a motor vehicle is provided for such transportation
shall be liable for and pay the premiums or cost of such in
surance, agreement of indemnity or corporate bond covering
such motor vehicle."

The above section was intended to apply only to vehicles
used to transport school children "as provided in section
U0.3U'* The latter section deals exclusively with the regular
transportation of children to and from school when such
children are enrolled in the regular public school system. It
has no reference to any type of transportation except that
which the school district must or may provide under sec.
40.34, Stats. That section 40.345 was designed to apply only
in such circumstances is apparent from the provisions of
subsec. (1) which requires the policy to be filed with the
board of the school district, and of subsec. (2). which re
quires that the school district pay the premiums. Sec. 40.345
was obviously intended to supplement sec. 40.34. The theory
that sec. 40.345 has any broader application is negatived by
the express words of the statute.
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It follows that the instructor's automobiles do not come

within the provisions of sec. 40.845 even though it is as
sumed they are transporting school children "under con
tract or for compensation." However, we are of the opinion
that such instructors are not using their cars "under con
tract or for compensation to transport school children"
within the meaning of that section when they carry students
under the circumstances you relate. The words used in the
statute are clearly to the effect that it must be a contract to
transport children or the compensation must be for trans
porting the children. As you point out in your letter, the al
lowance received by the teachers is a travel allowance to de
fray the expense of the necessary travel connected with the
duties of a vocational agriculture instructor. The transpor
tation of students is occasional and incidental and the in

structor receives no additional compensation therefor.
You are advised that the use of instructor's automobiles

in the manner you indicate does not operate to bring them
within the terms of sec. 40.345.

Whether or not such a use will permit insurance com
panies to avoid liability in the event of an accident depends
upon the terms of each individual policy. Liability policies
written in recent years commonly except from the coverage
thereof accidents occurring while the vehicle is used for car
rying passengers for hire or for a consideration. Such pro
visions have frequently been the subject of litigation. Al
though we do not find where the particular facts here in
volved have ever been presented, the reasoning of the cases
on the subject indicate that the use in question is not such
as is included in the ordinary clause excepting liability in
curred while carrying passengers for a consideration.
There are a number of attendant circumstances which the

courts consider of particular importance in determining
whether there was a carrying of passengers for hire within
the meaning of the clause. The relationship of the parties is
carefully examined to determine whether they are strangers
or friends and associates who have a common interest in

making the trip. Other circumstances of importance are the
existence of a reason for making the trip on the part of the
owner other than the consideration paid by the passengers;
a deviation from the route the driver or owner would other-
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wise have taken, and the relation of the amount paid to the
actual cost of operating the automobile.
Where, as in this instance, the parties involved are not

strangers but have a common interest in making the trip,
their destination is the same, and the amount paid is in
tended simply to pay the expense of operating the car, the
courts hold that liability on the part of the insurance com
pany cannot be avoided under a clause of such a nature. See
State Farm Mut. Auto. Ins. Co. v. Self, 93 F. (2d) 139;
Myer v. Ocean Acc. <fe Guar. Co., 99 F. (2d) 485; Park v.
National Casualty Co., 222 la. 861, 270 N. W. 23; Gardner
V. Boyer's Estate, 285 Mich. 80, 280 N. W. 117.
When in addition no consideration is received directly for

carrying passengers but an allowance is made to compensate
the owner for the use of his car as a means of conveyance
for himself when traveling in connection with his work,
there can be little doubt that the use which you describe is
permitted under the ordinary policy terms.
Such doubt as there may be on this latter question can be

easily avoided by a rider attached to the policies of instruc
tors in agriculture, which you state is in more or less com
mon use, as follows:

" *In consideration of the premium stated in this Policy it
is understood and agreed that the coverage provided by the
Policy shall apply while students and other persons, asso
ciated with the Named Assured in the conduct of his duties
as instructor of vocational subjects, are transported by the
Named Assured in the automobile; and that the allowance
granted to the Named Assured for the operation of the au
tomobile shall not be considered to constitute consideration
for the transportation of passengers.' "

NSB
RK
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Criminal Law — Indigent, Insane, etc. — Poor Relief —
False Representations — Sec. 49.124, subsec. (1), rather
than 49.124, subsec. (2), Stats., should be followed in the
prosecution of persons who make false representations with
the intent to secure relief for themselves or others. Subsec.
(2) applies to all other acts intended to interfere with the
proper administration of relief and regardless of whether or
not the offender is a relief recipient.

June 19,1939.
John P. McEvoy,

District Attorney,

Kenosha, Wisconsin.

Attention—K. T. Savage, Assistant District Attorney.

You state that Kenosha county has prosecuted relief
frauds in several instances under sec. 49.124, subsec. -(1),
Stats., and in other instances under sec. 49.124, subsec. (2),
but that it is more expeditious and less expensive to prose
cute under subsec. (2), since a preliminary hearing is re
quired under subsec. (1).
We are asked whether or not the provisions of subsec. (2)

are applicable to relief recipients or merely to third per
sons, who, in some manner, other than by fraudulently ob
taining relief for themselves, interfere with the administra
tion of relief.

The statutes referred to read as follows:

"(1) Any person, who, with intent to secure relief
whether for himself or for some other person, shall wilfully
make any false representations shall upon conviction be pun
ished as provided in section 343.25."
"(2) Any person who wilfully does any act designed to

interfere with the proper administration of relief shall be
guilty of a misdemeanor and upon conviction shall be fined
not less than ten nor more than one hundred dollars or be
punished by imprisonment in the county jail for not less than
ten nor more than sixty days."

Subsec. (1) expressly includes persons other than relief
recipients, as well as relief recipients, and the language of
subsec. (2) is also broad enough to cover all persons.
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However, it is our opinion that the offense of obtaining
relief by false representations was not intended by the leg
islature to be included under subsec. (2), since this offense
is specifically covered in subsec. (1), while subsec. (2) is
more general in its nature and relates to interference with
the proper administration of relief which might include a
number of things.
Where a statute contains a general provision covering a

subject as a whole, and also a special clause or provision re
lating to a particular element included in such subject, the
special provision should be followed. State ex rel, Donnelly
V. Hohe, 106 Wis. 411.

It is important to observe the distinctions between sub-
sees. (1) and (2) of sec. 49.124 as far as penalties are con
cerned. The penalty for the violation of subsec. (1) is to be
found in sec. 848.25 relating to the obtaining of money by
false pretenses. This section provides for a penalty of im
prisonment in the state prison not more than five years nor
less than one year, or for imprisonment in the county jail
not more than one year, or by a fine not exceeding one thou
sand dollars or less than two hundred dollars where the

amount of money or property received exceeds the sum of
one hundred dollars. This section also provides for punish
ment by imprisonment in the state prison or county jail not
more than one year or by a fine not exceeding two hundred
dollars where the amount of money or property received
does not exceed one hundred dollars.

Thus one guilty of violating subsec. (1) may be guilty of a
felony if the amount involved is sufficient, whereas a viola
tion of subsec. (2) is defined as a misdemeanor.

In view of the foregoing, we conclude that subsec. (2)
does not apply to relief recipients making false representa
tions with the intent of securing relief, and that it applies
only to persons, whether relief recipients or otherwise, who
interfere with the proper administration of relief in respects
other than that specifically covered by subsec. (1). In other
words, subsec. (1) must be used where the specific offense
consists of obtaining relief by false representations, regard
less of whether the person making the false representations
does so to secure relief for himself or for some other person.
WHR
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Automobiles — Trailers — Bridges and Highways —
Law of Road — Triangular steel frame mounted upon four
dual-tired wheels, designed only for carrying a power shovel
from place to place, and further designed for attachment to
independent motive power, is nevertheless a trailer as de
fined by sec. 85.10, subsec. (11), Stats., and subject to reg
istration pursuant to sec. 85.01, subsec. (4), par. (e), as
amended by ch. 84, Laws, 1939. Mere fact that the use is
limited or that it is designed for one particular purpose does
not prevent it from being a trailer if the vehicle otherwise
answers the statutory definition thereof.

June 20,1939.

C. G. Chadek,

District Attorney,

Green Bay, Wisconsin.

With your letter you enclose two photographs of a vehicle
consisting of a triangular steel frame mounted upon four
dual-tired wheels. A platform tongue which is hinged to the
front axle is designed to guide the vehicle when it is being
towed. You state that this conveyance is a part of the equip
ment of a power shovel and that it is used to haul such a
shovel from one job to another in order to avoid damage to
the highways.
You ask whether this vehicle can be properly classified as

a "trailer" for purposes of requiring the registration fee
provided for by sec. 85.01, subsec. (4) (e). Stats.
That section, as amended by ch. 84, Laws, 1939, provides:

"For the registration of each trailer or semitrailer, de
signed to be hauled by a motor vehicle, and having a ̂ oss
weight of one and one-half tons or less, if used for hire, a
fee of three dollars; for every trailer or semitrailer having
a gross weight of more than one and one-half tons, a fee
one-half of the fee specified in paragraph (c) of this subsec
tion for a motor truck of the same gross weight. The gross
weight in tons of the vehicles specified in this paragraph
shall be in every case arrived at by adding together the
weight in pounds of the vehicle when equipped ready to car
ry a load and the maximum load carried by the vehicle and
then dividing the sum of the two by two thousand. Pro-
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vided, where two or more trailers or semitrailers, not used
for hire, but used exclusively for transportation on or about
the premises of the owner of such trailers or semitrailers, or
for transportation to and from a railroad freight station,
platform or car located not more than two miles from the
premises of such owner, are hauled interchangeably by reg
istered motor vehicles, so that not more than one of such
trailers or semitrailers is operated on the streets or high
ways at any one time by each such registered motor vehicle,
the registration fees for such trailers or semitrailers shall be
as follows: A fee as hereinabove prescribed in this subsec
tion shall be paid for one trailer or semitrailer for each reg
istered motor vehicle used by the same owner for the pur
pose of hauling such trailers, such fee to be based upon the
gross weight of the heaviest trailer or semitrailer so hauled
by such registered motor vehicles; and a fee of five dollars,
regardless of grross weight, for each additional trailer or
semitrailer hauled by such registered motor vehicles."

The fees required by this section were imposed to aid in
meeting the cost of highway maintenance and repair which
is necessitated by the travel of vehicles. They are fixed ac
cording to the weight and carrying capacity of the particu
lar trailer regardless of its purpose or type of construction.

Sec. 85.10, subsec. (11) defines a "trailer" as follows:

"Every vehicle without motive power designed for carry
ing property or passengers wholly on its own structure and
for being drawn by a motor vehicle."

This definition is substantially the same as those which
appear in court decisions regarding this problem. See, Ali-
rel. V. J. C. Engelman, Inc., 54 S. W. (2d) Leamon v.
State, 17 Ohio App. 323, 326.
The vehicle under consideration is a separate unit which

is designed to carry a power shovel wholly upon its own
structure. For this purpose it must necessarily be hauled by
an independent motive power. It appears therefore that the
vehicle comes squarely within the terms of the above statu
tory definition.
In view of the definition contained in sec. 85.10, subsec.

(11) and the purpose of sec. 85.01, subsec. (4) (e), this de
partment is of the opinion that the vehicle in question may
be properly classified as a trailer and that it is therefore
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subject to the registration requirements of sec. 85.01, sub-
sec. (4), par. (e).
NSB

NH

Appropriations and Expenditures — Emergency Board —
Public Officers — Board of Dental Examiners — The fact
that the appropriation of the Wisconsin Board of Dental
Examiners is derived entirely from licensing members of the
dental profession does not render the appropriation immune
from reduction by the Emergency Board, pursuant to the
provisions of sec. 20.746, Stats.

June 26,1989.
Dr. S. F. Donovan, Secretary-Treasurer,

Wisconsin Board of Dental Examiners,

The Wisconsin Board of Dental Examiners has requested
an official opinion from this department on the legality of
the ten per cent reduction of the board's appropriation for
the last hscal quarter. You point out that the board does not
receive any appropriation from the state, but operates on
the receipts derived from the annual registration fees of
dentists and dental hygienists and from the examination
fees paid by candidates for licenses to practice dentistry or
dental hygiene.
You undoubtedly refer to the provisions of sees. 152.03

and 152.05, Wis. Stats.
Sec. 20.45, Stats., provides:

"All moneys collected or received by each and every per
son for or in behalf of the state board of dental examiners
shall be paid within one week after receipt into the general
fund, and are appropriated therefrom for the execution of
the functions of the board. Of this there is allotted:

«  ♦ ♦

"(2) ♦ * ♦"

The general ten per cent reduction in appropriations was
ordered by the emergency board, pursuant to sec. 20.746,
Stats.
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In our opinion the emergency board was empowered to
reduce the appropriation and nothing is pointed out in your
request to show that the power was improperly exercised.
We are, accordingly of the opinion, on the basis of the facts
submitted, that the reduction was in all respects legally
accomplished.

It is rather apparent that the license fees provided by Ch.
152, Stats., have for their purpose the financing of the reg
ulatory provisions of that chapter. Thus, they are probably
imposed as an exercise of the state's police power, rather
than of its taxing power, although there can be no question
but that dentists may be subjected to an occupational tax.
Cf. Art. VIII, sec. 1 of the Wisconsin Constitution.
Viewed as a tax, there is no reason why these license fees

may not be treated by the state precisely as are other taxes.
Viewed as a license fee imposed in the exercise of the police
power, there is no constitutional inhibition, so far as we
know, against their use in a reasonable degree for pur
poses other than that for which they may be imposed. There
is no constitutional requirement that such license fees be
devoted exclusively to the regulatory purpose for which they
may be imposed. In cases where a license fee may be ex
acted for regulatory purposes but not for purposes of rev
enue, it may be overthrown, if on its face, it is greatly in
excess of the amount needed for regulatory purposes. On
the other hand, unless there is such a disparity the imposi
tion is uniformly sustained. See as to these matters, 87 C. J.
171.

These premises being accepted, it is rather apparent that
they control the situation presented for our opinion. Assum
ing that we have here a license fee exacted in pursuance of
the police power, the action of the emergency board resulted
indirectly in a diversion of ten per cent of the receipts for
purposes other than regulatory purposes. If the legislature
could have constitutionally created this disparity in the first
place through failing to appropriate for regulatory pur
poses ten per cent of the amount of the receipts, we know of
no constitutional bar against accomplishing the same result
through reducing an appropriation already made.
JWR
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Civil Service — Municipal Corporations — Ordinances —
School Districts — City Board of Education Employes —
Library Employes — Doubt expressed as to whether em
ployes of a board of education, operating under sees. 40.50
to 40.60, come within the purview of a civil service ordi
nance adopted pursuant to sec. 66.19. Library employes con
sidered to 'come within purview of said section.

June 26,1939.

Lawrence R. Larsen, Chief Clerk, Senate,

Senate Chamber.

By resolution No. 18,S., the senate has requested this de
partment for an opinion as to whether sec. 66.19, Stats., in
its present form, is applicable to employes of a city library
board and to employes of a city board of education, or
whether it is necessary to adopt bills No. 458,S., and 459,S.,
so as to make sec. 66.19 applicable to such employes.

Sec. 66.19 relates to the establishment of municipal civil
service systems. Bill No. 458,S. amends sec. 66.19 so as to
specifically include the employes of the municipal library
board of any city of the second or third class, and bill No.
459,S. amends sec. 66.19 so as to specifically include the em
ployes of the board of education in cities of the second or
third class.

We will first consider whether employes of a board of ed
ucation come within the provisions of a municipal ordinance
adopted pursuant to sec. 66.19.
The status of board of education employes, as far as civil

service is concerned, was first discussed in an official opin
ion to the state superintendent of public instruction, under
date of April 2,1938, XXVII Op. Atty. Gen. 207. In holding
that a board of education may not be divested of its power
to select its employes pursuant to sec. 40.53, this office said,
at pp. 208-209 of the foregoing opinion, after quoting from
State ex rel. Harbach v. Mayor, 189 Wis. 84, and Mani-
towoc V. Board of Education, 201 Wis. 202:

"It appears from the above cited decisions that a city
school district in a cily of the second class is not an entirely
separate and distinct municipal entity from that of the city
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for purposes of taxation and for other purposes, such as
that of suit. It does not appear, however, that these deci
sions modify prior decisions to the extent of holding that
the common council may control and manage the affairs of
the city school system which are given to the board of edu
cation by statute.

"Under sec. 40.53, Stats., the city school board has the
power to employ certain help and to fix the compensation
and prescribe the duties of all persons employed or ap
pointed by the board. * * *
"We conclude that the power which the legislature has

given to the city school board to manage the city school sys
tem and to adopt rules for the government of employees is
such that the common council of the city may not interfere
therewith by city ordinance."

That opinion made no reference to sec. 66.19, but in a
later opinion to the board of vocational and adult education,
dated May 26, 1938, XXVII Op. Atty. Gen. 358 the earlier
opinion was reviewed, and the provisions of sec. 66.19, so far
as applicable to the situation, were discussed. It was held
that a board of vocational and adult education, as well as a
city board of education, still had contyol over the selection,
demotion and discharge of its employes, despite a civil serv
ice ordinance adopted pursuant to sec. 66.19. The opinion
did advise that such on ordinance should be followed by the
board of education when selecting, demoting and discharg
ing its employes. In discussing the effect of sec. 66.19, on the
power granted boards of education by sec. 40.53, it was said
at pages 360-361:

"As pointed out in our previous opinion under sec. 40.53,
Stats., the city school board has the power to employ certain
help and to fix the compensation and to prescribe the duties
of all persons employed or appointed by the board, as well
as to adopt rules affecting such employees. We do not read
into sec. 66.19 any intent upon the part of the legislature to
transfer from the school board to the city civil service'board
the fundamental powers over schools granted to the school
board by sec. 40.53, Stats. Neither do we read into sec.
66.19 any intent upon the part of the legislature to tansfer
from the local board of vocational and adult education to the
city civil service board the powers granted to the vocational
board by sec. 41.15, subsec. (6), above mentioned.
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"Eifect should be given to all pertinent sections of the
statutes if possible, since the law does not favor implied re
peals of statutes. This is particularly true where the earlier
sections, such as sec. 40.53 and sec. 41.15, (6), specifically
cover certain subjects, and the later statute, such as sec.
66.19 merely affects the same matters in a general way.
Ward V. Smith, 166 Wis. 342. If these sections cannot be
fully harmonized, relief should be sought from the legisla
ture.
"Giving to all of these sections their fullest possible scope,

we conclude that both city school boards and local boards of
vocational and adult education retain all of the powers over
their respective schools and employees granted them by sees.
40.53 and 41.15, (6), Stats., except that in the selection,
demotion and discharge of employees, these boards should
henceforth follow the provisions of city civil service ordi
nances adopted pursuant to sec. 66.19, so far as that may be
possible. Consequently, our opinion of April 2, 1938 is re
affirmed as to the precise question asked and is extended to
apply to the same situation as it exists with reference to a.
local board of vocational and adult education."

The problem was last considered in an opinion to the de
partment of public instruction, dated August 23, 1938,
XXVII Op. Atty. Gen. 578. There it was asked whether the
employes of the city of Milwaukee's annuity board came
within the provisions of that city's civil service ordinance.
In holding that they did not, the attorney general said at
pages 579-580:

"It has been held that the administration of schools and
our educational system is strictly a state function and is not
a subject for municipal regulation, and that the board of ed
ucation of the city of Milwaukee is an administrative arm
of the state and not of the city. State ex rel. Harhach v.
Mayor, 189 Wis. 84; State ex rel. Nyberg v. Board of School
Directors, 190 Wis. 570. At least in so far as the Milwaukee
school system is concerned, it is not deemed that State ex
rel. Geneva School District v. Mitchell, 210 Wis. 381 and
State ex rel. Board of Education v. Racine, 205 Wis. 389
have destroyed this concept.
"Sees. 16.45 to 16.76, Stats., inclusive, apply to persons in

the service of the city. In view of the concept announced in
the above cited cases, employees of the school board prob
ably were not employees of the city and therefore were not
subject to civil service prior to the enactment of ch. 107,
Laws, 1937 (sec. 16.765, Stats.). That chapter specifically
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made employees of the school board, with certain exceptions,
subject to the city's civil service rules and regulations.
"If it was necessary to legislate in order to make em

ployees of the school board subject to the city's civil service,
no reason is perceived why like legislation is not required to
make employees of the annuity board subject to civil serv
ice unless it can be said that employees of the annuity board
are employees of the school board and hence subject to civil
service under sec. 16.765, Stats. * * *"

The opinion, it is true, was concerned with employes of
the city of Milwaukee's annuity board, but the reasoning
applies to the selection of board of education employes. As
pointed out in XXVII Op. Atty. Gen. 358, the legislature has
set up a separate and distinct plan of administering school
districts operating under the city school plan. Sees. 40.51
to 40.60 of the Statutes. It was apparently recognized by
the legislature that municipal control over the administra
tion of educational systems might not be to the best inter
ests of the schools. A separate plan of administration was
therefore set up.

In our opinion, that plan may not be modified by munici
pal ordinance, in the absence of express statutory authority.
Such authority has not been conferred by sec. 66.19. It was,
of course, suggested in XXVII Op. Atty. Gen. 358, that a
board of education should comply with the requirements of
an ordinance adopted pursuant to sec. 66.19, but in the opin
ion it was carefully pointed out that this statute made no
substantial change in the power granted the board of edu
cation over its employes by sec. 40.53.

It is, therefore, the opinion of this department that if it
is the legislative policy to extend the provisions of sec. 66.19
to employes of boards of education operating pursuant to
sees. 40.53 to 40.60, Bill No. 459,S., should be adopted.
We now turn to the question of whether employes of a

library board come within the purview of a city civil service
ordinance, adopted pursuant to sec. 66.19. This section
reads in part: .

*  * ^jjy city or village may proceed under sub

section (1) of section 61.34, subsection (5) of section 62.11
or section 66.01 to establish a civil service system of selec
tion, tenure and status, and said system may be made ap-
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plicable to all municipal personnel * * *. Such system
may also include uniform provisions in respect to attend
ance, leave regulations, compensation and pay rolls for all
personnel included thereunder."

Municipal libraries may be established and maintained by
cities of the second, third and fourth class. Sec. 43.25, sub-
sec. (1), Stats. Such libraries are to be administered by
library boards, whose members are appointed by the mayor
with the approval of the council. Sec. 43.26, subsec. (1).
That section further provides that the superintendent of
schools or other supervisor of the schools shall be a member
of the board and that a member of the council may also be
appointed thereto. Sec. 43.27, subsec. (1) gives the library
board exclusive control over the expenditures of moneys ap
propriated by the council or received as gifts. Any action or
claim against the board is brought against the city under
subsec. (3) of this section. Subsec. (4) provides:

"The board may appoint a librarian and such other assist
ants and employes as they deem necessary, and prescribe
their duties and compensation. The librarian in charge of a
library established by a county shall hold a first grade cer
tificate as provided in section 43.165."

All library buildings and fixtures therein are purchased
by the city rather than by the board under sec. 43.28, sub
sec. (1).
Under the foregoing statutes a library board constitutes

an arm or instrumentality of the city rather than a separate
and independently operating entity. The municipality may
provide for a library, raise taxes for its upkeep, appoint
members to the board, have one of the council's members on
the board, and have complete control over the purchase of
library property. It is true that the library board is given
exclusive control over the expenditure of funds appropriated
to it, and that it may select the necessary librarians and
assistants.

However nowhere in the statutes has the legislature indi
cated that a library board shall be a unit separate from
other municipal boards or officials. The fact that a member
of the council may serve on the board indicates that close
supervision by the city over library affairs was intended.
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A similar situation involving an interpretation of the
New Jersey statutes was considered in the case of Directors
of the Free Library v. Civil Service Commission, 83 N. J. L.
196, 83 Atl. 980. Under the New Jersey law the state civil
service commission was given authority to classify all mu
nicipal employes so as to bring them within the provisions
of the civil service law. The commission classified the New

ark library board employes as city employes. Action was
brought to test the validity of this classification.
The court held that such employes could be classified as

city employes and in so holding pointed out that the city
levied all taxes for library support, purchased all buildings
and equipment, and had a member of the council on the
library board. Since the council had such complete control
over library affairs, the court felt that its employes should
be considered to be city employes.
The reasoning in that case would apply to library boards

operating pursuant to sees. 43.25 to 43.28, Stats., since the
city council levies all taxes for library purposes, purchases
all library buildings and equipment and may have a member
of the council on the library board. It may be argued that
public libraries are operated in almost the same manner as
are city schools, and that consequently the reasoning applied
to schools should control. However, as was pointed out in
XXVII Op. Atty. Gen. 578, it has been held that the admin
istration of schools is strictly the state's function and not a
subject of municipal regulation in the absence of a statute
permitting such regulation. Ordinarily, this is not true of
libraries, since their creation and operation is usually con
sidered a municipal function. Vol. I, McQuillin Mun. Corp.
(2d) par. 339, Vol. 2, id. par. 458. This being true, a stat
ute relating to municipal employes need not be so explicit in
order to encompass library employes within its provisions.
Sec. 66.19 is probably specific enough to include employes of
a library board operating pursuant to sees. 43.25 to 43.28,
Stats.

It is, therefore, our opinion that employes of a library
board are "municipal personnel," within the meaning of sec.
66.19, as it now stands, and that bill No. 458,S. need not be
adopted to accomplish such result.
WHR
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Counties — Dance Hall Ordinances — County dance hall
ordinance adopted pursuant to sees. 59.08, subsec. (9) and
351.57, Stats., and containing a definition of a public dance
hall which includes roadhouses providing place or space for
dancing, applies to taverns having floor space where the
public is admitted and does dance. The source of music,
type of the floor, the number of couples involved, and
whether or not the dancing is merely incidental to the tavern
business, are not determining factors under such definition.

June 26,1939.
Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

You have requested an opinion as' to whether the follow
ing situations come within the purview of your county dance
hall ordinance:

A tavern 24 feet x 20 feet in size, has a space 12 feet x
20 feet in area, where dancing takes place; the floor is of
concrete and hence not particularly suited for dancing; no
musicians are hired, and the mugic is furnished by an elec
tric record-playing orthophonic; from four to six couples at
the most may dance at the same time; more often there is
no dancing, or perhaps but one couple dancing; the pro
prietor neither encourages nor discourages dancing; his in
come is derived from the sale of drinks, and we assume that
he may have some interest in the receipts from the ortho-
phonic, if it is of the coin-operated type.
Another situation arises where a tavern provides a hard

wood floor, polished and waxed and used for dancing to the
extent of a space 12 feet x 20 feet; there is no regularly
hired orchestra and no dancing is advertised or admission
charged, although parties are advertised, to which the pub
lic is invited; music is also furnished by an orthophonic in
this case, and five or six couples may dance at the same
time; the source of the income is the same as indicated in

the first situation.

Counties are permitted to adopt ordinances for the licens
ing of dance halls by sees. 59.08, subsec. (9) and 351.57,
Stats., but these sections do not define public dances.



Opinions op the Attorney General 393

In XXIII Op. Atty. Gen. 478, it was held that a dance, so
far as sec. 351.57 is concerned, is one to which the public is
generally admitted without discrimination and admission
to which is not based upon personal selection or invitation.
It was also stated in that opinion that a rural tavern, having
a small room where music is played for entertainment of
tavern patrons and some dancing is occasionally permitted,
does not constitute a public dance requiring a license, so
long as dancing is a mere incident of the general tavern
business.

This opinion was based upon a careful study of the avail
able decisions on the subject and was in accordance with the
majority of the cases. However, this opinion cannot be con
sidered as controlling where, as in your county, the county
board in its dance hall ordinance has specifically given the
term "public dance hall" a somewhat more comprehensive
definition than that which it might ordinarily receive. This
proposition is amply illustrated in the case of Stetzer v.
Chippewa County, et al., 225 Wisconsin, 125, decided subse
quent to our opinion in XXIII Op. Atty. Gen. 478, and in
which our supreme court sustained a county dance hall or
dinance, which defined a "public dance" as any dance at
which admission can be had by the public generally with or
without the payment of a fee, and defined a "public dance
hall" as any room or place or space at which a public dance
may be held.
In this case there was no entrance or cover charge and no

charge for the privilege of dancing. The sole source of in
come was from the sale of food and refreshments at the bar,
tables and booths. The total area of the building was about
4,480 square feet, and the area suitable for dancing was
about 592 square feet. A three-piece orchestra played daily
for the entertainment of the patrons of the tavern, whether
anyone danced or not. The court said at p. 134:

"* * * It appears from the allegations of the com
plaint that appellant maintains a place for dancing. The
public is admitted and does dance. An orchestra is in daily
attendance to furnish the music. An officer of the law is
usually in attendance every evening to maintain law and or
der. The fact that no charge is made for dancing and does
not determine the public nature of the dance, nor does the
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fact that the premises are on some occasions used for other
purposes have any bearing on the public-dance features of
the appellant's business. That is the only part of the busi
ness the ordinance in question relates to and regulates. A
dance hall Is not necessarily a place used exclusively for
dancing. Nor is a tavern or restaurant a place used exclu
sively for the sale of liquor and meals. Any part of the ap
pellant's premises in which public dances are being held is
a dance hall within the intent and language of the ordinance.

Whether the court would have reached the same conclu

sion in the absence of the rather stringent definitions con

tained in the county ordinance, is, of course, a matter for
speculation, but it clearly appears from the decision that the
court will sustain a county dance hall ordinance containing a
very comprehensive definition of a "public dance" and a
"public dance hall."
Your county dance hall ordinance, among other things,

provides:

"No person shall hold, conduct or be present at a public
dance within the county of Door except such as may be held
within a public dance hall or pavilion or place of amusement
or roadhouse on premises duly licensed and to be used as
such under the provisions of this ordinance.
"The term 'public dance hall' as used herein shall be

taken to mean any room, ylace or space at which the public
dance may be held, * * *
"* * * Roadhouses, dance halls, pavilions, and other

places of amusement, providing place or space for dancing
are all within the provisions of this ordinance and required
to have the license hereinafter provided for."

It seems perfectly clear from the facts stated that the tav
erns in question do provide "place or space for dancing" and
that the public is admitted and does dance. The source of the
music, the type of the floor, the number of couples involved,
and whether or not the dancing is merely incidental to the
tavern business, are not determining factors under the defi
nitions provided in your ordinance, regardless of the bear
ing which these factors might have in the absence of the
comprehensive definitions contained in your ordinance.
WHR
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Public Health — Pharmacy — Except for short absences
which may be reasonably necessary in the case of registered
pharmacist in charge, an establishment using the title
"pharmacy," "drug store," "pharmacist," or "apothecary"
may not, in view of the provisions of sec. 151.02, subsec.
(9), Stats., be kept open in the absence of the registered
pharmacist, even for the serving of meals and the sale of
other commodities and regardless of the fact that drugs are
kept in a separate room and locked when the pharmacist is
not present.

June 26,1939.

State Board op Pharmacy,

Milwaukee, Wisconsin.

Attention Sylvester H. Dretzka, Secretary,

You state that a restaurant owner, who is not licensed as
a pharmacist, has made application for a permit to conduct
a pharmacy in a separate room in his establishment. He
proposes to hire one licensed pharmacist, who would be in
attendance from 7 A. M. to 9:30 P. M. after which time no
drugs would be sold. However, the remainder of the estab
lishment, including the restaurant and space used for sale
of proprietary medicine, would be open from 7 A. M. to 2
A. M. leaving a period of 4V^ hours daily during which there
would be no licensed pharmacist on the premises.
The state board of pharmacy has refused to grant this

applicant a permit under sec. 151.02, subsec. (9), Stats.,
and you inquire if, under the circumstances, a permit should
be issued.

Sec. 151.02, subsec. (9), Stats., provides in part:

"No drug store, pharmacy, apothecary shop, or any simi
lar place of business, shall be kept open for the transaction
of business until it has been registered with and a permit
therefor has been issued by the state board of pharmacy;
provided, however, that this section shall not be construed to
apply to any store or stores opened for the sale of proprie
tary or so-called patent medicines. Every pharmacy and
store conducted under the supervision of a registered phar
macist shall be annually registered on the first day of June
with the state board of pharmacy, on application forms pro-
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vided for that purpose by the board, on request, and the
board shall thereupon issue a suitable certificate of registrar
tion which shall be conspicuously displayed in the respective
place of business. Applications for registration as a phar
macy or drug store shall include information regarding the
names of all pharmacists, assistant pharmacists and regis
tered apprentices who are employed therein. Only places in
charge of a registered pharmacist may use the title 'phar
macy/ 'pharmacist/ 'apothecary/ or 'drug store/ and each
must he under the separate management of a registered
pharmacist, who shall not engage to manage or supervise
more than one such place, but nothing contained in this sec
tion shall prevent a person from owning and conducting
more than one pharmacy; provided, each be under the sep
arate supervision of a registered pharmacist. * - *

Sec. 151.04, subsec. (2), with certain exceptions men
tioned therein, and in subsec. (3) prohibits the retailing,
compounding or dispensing of drugs, medicines or poisons
except by a registered pharmacist.
Thus it appears that except as otherwise provided in sec.

151.04, subsecs. (2) and (3) a registered pharmacist must
be in charge of a drug store during the time the establish
ment is open.
We assume that in the case you mention the title "drug

store" or "pharmacy" or some similar designation is car
ried on the front of the establishment, and that such sign
will not be removed during those hours when the establish
ment is open but unattended by a pharmacist. The fact that
the inside room in which the drugs are kept is locked is not
controlling in our opinion. Otherwise, any drug store,
whether it had a restaurant division or not, might keep
open regardless of the statute, by merely locking the door to
the prescription department, which is usually in the rear of
the store. We understand that your board has never con
strued the statute as permitting this practice, and we can
see no good reason for extending any greater privilege to the
drug store proprietor who also engages in the restaurant
business.

This administrative interpretation accorded the statute by
the board charged with its enforcement, and such interpre
tation, extending over a long period of time, is entitled to
great weight, and the supreme court has said that such ad-
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ministrative construction is oftentimes decisive. State v.

Johnson, 186 Wis. 59.
Furthermore, the statute should be viewed from the stand

point of its legislative intent. Why did the legislature, in
the exercise of its police power, prescribe that only places in
charge of a registered pharmacist may use the title "phar
macy," "drug store," "pharmacist," or "apothecary"? It
seems obvious that the legislature must have had in mind
the protection of public health and safety, and that it also
wanted to prevent deception of the public. By limiting the
use of the sign "pharmacy", "drug store," etc. to places in
charge of a registered pharmacist, the likelihood of drugs
being sold by unregistered persons is greatly diminished.
Thus the regulation appears to be appropriately adopted in
the interests of public health and safety.
The sign "drug store" on an establishment apparently

open for business is clearly deceptive if the customer is to
find upon entering the store that drugs are not for sale, and
the chances of illegal sales being made are greatly increased
once the customer has been lured into the place and has
made his wants known. By passing sec. 151.02, subsec. (9),
the legislature has in effect said to the public that the sign
"drug store" or "pharmacy" etc., on an establishment open
for business may be relied upon as indicating that a regis
tered pharmacist is in charge, and that except possibly for
short temporary absences, will be available to render such
professional services as may be needed.

It is true that short absences by the pharmacist may occa
sionally be necessary. In XIX Op. Atty. Gen. 337, it was
pointed out in construing sees. 151.02, subsec. (9) and
151.04, subsec. (2) that to be "in charge" of an enterprise
does not ordinarily connote the continuous presence of the
person in charge. However, it was stated that to have a
drug store for an entire day or longer without a pharma
cist or assistant pharmacist in charge, would constitute a vi
olation and that even shorter periods of absence might also
be held to constitute a violation if indulged in as a regular
practice as a means of thwarting the purpose of the statute.
See also. State v. Levine, 173 Minn. 322, 217 N. W. 342,
where under a somewhat similar statute the court indicated

that it was permissible for the registered pharmacist to step
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outside the store for meals or other temporary errands of a
few minutes duration.

It is to be noted also that sec. 151.02, subsec. (9) pro
hibits the pharmacist from managing more than one phar
macy. This further demonstrates that the legislature con
templated the presence of the pharmacist in the store where
he is in charge, except for short temporary absences.
The length of the absences here, coupled with the fact that

they occur daily, would clearly take them out of the excep
tions discussed above, and you are, therefore, advised that
the proposed plan would be in violation of sec. 151.02, sub-
sec. (9), Stats., regardless of the fact that the room con
taining the drugs would be locked, in the absence of the
pharmacist.
WHR

Taxation — Tax Sales — Tax Deeds — Counties — Un

der section 75.36, Stats., county secures fee simple title to
lands acquired by tax deed where proper steps are followed
in the taking of the tax deed.

County may refuse to sell such lands to private owners
and may lease the same to the conservation commission un
der sees. 59.01 and 23.09, subsec. (7), par. (d).. Stats.

June 26,1939.

Charles M. Pors,

District Attorney,

Marshfield, Wisconsin.

You state that Wood county leased to the state of Wiscon
sin, through its conservation commission, for a term of
twenty years, some twenty thousand acres of contiguous
lands in the southwestern part of the county for a public
fishing and hunting grounds. Wood county acquired these
lands by tax deeds, and most of the land is located in the
town of Remington, which town claims that the county has
no power to refuse to sell any of these lands to private own-
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ers, whereby the lands would again be placed on the tax roll
to the benefit of the town of Remington.

While the county does not have abstracts to these lands,
it has recorded the tax deeds, and the county treasurer will
certify as to all of such lands that tax deeds were obtained
by the county on tax certificates upon proper and legal no
tice to all parties entitled to the same under the statutes, and
that none of the land has been redeemed.

We are asked whether the county's title to such lands is
sufficient to justify the conservation commission in proceed
ing under the lease, and whether such lands must be sold to
private owners.

Sec. 75.36, Wis. Stats., reads in part:

"When any lands upon which the county holds a tax cer
tificate shall not be redeemed as provided by law the county
clerk shall execute to the county, in his name of office, a deed
therefor, witnessed, sealed and acknowledged and in like
form as deeds to individuals; and such deeds shall have the
same force and effect as deeds executed by such clerk to in
dividuals for land sold for nonpayment of taxes; but no deed
shall be issued until the county board shall, by resolution, or
der the same. The county taking such deed shall not be re
quired to pay any delinquent or outstanding taxes on such
land, the redemption value of any outstanding tax certifi
cates, or interest or charges until the land is sold by the
county * » *."

This section indicates that the county acquires the same
title to lands on a tax deed as does an individual, which, ac
cording to sec. 75.14, subsec. (1), is a title in fee simple.
In Spooner v. Washburn County, 124 Wis. 24, 33, the

court said:

♦  * There is nothing in the statute showing that
the county, under such deeds, takes a more restricted or
qualified title than individuals would take, nor are there any
limitations on its power to deal with the lands as it may see
fit."

It is true that the decision in the above case to the ef
fect that the county is liable to the town for delinquent taxes
when the county took the land by a tax deed under sec. 1114,
Stats., 1898 (corresponding to the present sec. 74.19, subsec.
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(3) ) has been changed by the express provisions of sec.
75.36, quoted above, but the Spooner case has not been over
ruled, according to Town of Bell v, Bayfield County, 206
Wis. 297, except in so far as the statute involved has been
changed. Therefore the parts of the decision not affected by
the change in the statute still stand. Moreover, sec. 75.36,
which changed the effect of the decision, is the same statute
which states that the deed shall have the same effect in the
case of a county as it does where the tax deed is taken by
an individual. Thus it appears that the county acquires a
title in fee simple to lands taken on tax deeds.
The county is expressly given the power to lease such land

in sec. 59.01, which reads in part:

"Each county organized in this state is a body corporate,
empowered to sue and be sued, to purchase, take and hold
real and personal estate for public uses, including lands sold
for taxes, to sell, lease and convey the same. * *

Sec. 23.09, subsec. (7), par. (d), provides that the conser
vation commission has the power,

"To acquire by purchase, condemnation, lease or agree
ment * * * lands or waters suitable * * *
"3. For public shooting, trapping or fishing grounds or

waters for the purpose of providing areas in which any citi
zen may hunt, trap or fish."

There appears to be no provision anywhere in the statutes
under which a town may force the county to sell such lands
to private owners, nor have we found any cases so holding.
The sufficiency of the county's title to any particular

description must depend upon whether or not proper steps
were followed in the taking of the tax deed or deeds. We
strongly advise actions to quiet title in all such instances.
To cut down the costs of such actions, the county might com
bine a number of descriptions in one action. See XXVI Op.
Atty. Gen. 18, to the effect that misjoinder of causes of ac
tion by the county in suits to quiet title to lands is waived
if objection is not raised by demurrer or answer.
However, it is not customary for the conservation depart

ment to request this office to pass upon titles to property
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about to be leased by that department, particularly where it
does not contemplate valuable improvements as lessee. Con
sequently, we assume that abstracts of title will not be called
for in connection with this lease, and that the questions
which have been raised by the town of Remington and the
conservation department are not raised for the purpose of
questioning the procedure followed by the county in the tak
ing of the tax deeds, but relate rather to the powers of the
county and the conservation commission to enter into a lease
respecting such lands after the deeds have been taken, and
upon the assumption that they were properly taken.
WHR

Courts — Estates — Minor — Indigent, Insane, etc. —
Poor Relief — Estate of minor whose parents are on relief
must be expended for his support and education before he is
entitled to public relief, but may not be used for the support
of the indigent parents.

June 26,1939.
Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You ask whether the estate in the hands of a guardian of
a minor representing the proceeds of a recovery of damages
for personal injuries sustained by the minor should be used
to support the minor where its parents are indigent and on
relief before said minor is granted relief directly or along
with its parents. You also ask whether such estate can or
may be used to support the indigent parents of the said
minor.

Sec. 819.26, Wis. Stats., 1937, provides as follows:

"Every guardian shall * * * apply the personal
property or income therefrom or from the real estate, as far
as may be necessary for the suitable education, maintenance
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and support of the ward and of his family, if there be any
legally dependent upon him for support, * * *. If the
personal property and income from the real estate shall be
insufficient for those purposes, the ^ardian may sell or
mortgage the real estate, upon obtaining a license therefor,
as provided by Chapter 296, and shall apply the proceeds as
far as may be necessary for such maintenance and support."

This section applies to all guardians including those of
minors. It authorizes and directs that the property of a
ward shall be used to provide him with support, mainte
nance and education "as far as may be necessary." That
which gives rise to the authority under the statute to the use
of the estate for such purpose is the existence of a necessity
therefor. When such necessity exists this statutory mandate
becomes operative.

Obviously, if the ward is entitled to support and education
from sources independent of his estate, and the same is
available, necessity does not exist. It is well established
that parents have a legal duty to support and educate their
minor children. Thus, if the parents are able to do so, no
necessity arises for using the minor's property. However,
where they are indigent and without means and the minor
has no other available source of support, there exists a ne
cessity that he be furnished support and education, in which
case sec. 319.26, Stats., affirmatively says the property of
the minor in the hands of the guardian shall be used for
that purpose.

In our opinion, upon the presentation of facts showing
that it is necessary to use the estate of a minor in order to
furnish him support and education, the court has no alter
native under the provisions of sec. 319.26, Stats, but must
authorize the same.

Sec. 319.14, Stats., 1937 provides:—•

"If any minor has property which is sufficient for his
maintenance and education in a manner more e^^ensive
than his parents can reasonably afford, regard being had
to the situation and circumstances of the family, the ex
penses of his education and maintenance may be defrayed
out of his property in whole or in part, as shall be judged
reasonable and be directed by the county court."
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This last section has an entirely different purpose from
sec. 819.26 and is applicable to situations not covered
thereby. The application of sec. 319.26 is restricted to in
stances of necessity, but sec. 319.14 is founded upon consid
erations other than necessity and authorizes the use of a
minor's estate in certain situations where necessity therefor
may not exist. Sec. 319.14 is intended to provide for the use
of a minor's estate for his support and education where, in
view of the size, character or nature of his estate and the
circumstances of the family, it would be unreasonable to re
strict the minor to the support and education which his par
ents furnish, thereby denying him the advantages and bene
fits consistent with the ownership of such estate. Sec. 319.14
permits the use of the estate in that situation, and thus au
thorizes a use thereof which is not allowed under sec.

319.26.

The test to be applied under sec. 319.14 is not necessity
but the reasonableness and propriety of such use under all
the circumstances. This is a matter which involves the exer

cise of discretion and judgment. The language of this stat
ute expressly states that the property may be used thereun
der "as shall be judged reasonable and be directed by the
county court." Thus, any use of a minor's property under
section 319.14 is subject to the discretion and judgment of
the county court.

But, under sec. 319.26 the controlling factor is the exist
ence of a necessity for the use of the estate. A determina
tion thereof is not a matter within the discretion of the

court but is a question of fact for judicial determination. If
the necessity exists in fact then under sec. 319.26 the court
has no power to exercise its judgment and discretion as to
whether it is reasonable and proper to use said estate for
the minor's support and education. That statute does not
put the matter within the discretion and judgment of the
court as is done in sec. 319.14 but conclusively determines
the question itself. It clearly prescribes that whenever the
necessity arises for the use of the property of a minor in or
der to provide for his support and education it shall be so
used.

On the other hand, eligibility for relief is set out in sec.*
49.01, Stats. 1937, which provides:—
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"Every town, village and city shall relieve and support all
poor and indigent persons lawfully settled therein whenever
they shall stand in need thereof, * *

It seems apparent from the language of this statute that
as long as a minor has property which can be used to pro
vide for his maintenance and education he would not be

eligible for public relief. He is neither a "poor" or indigent"
person, nor in "need" of relief, within the meaning of those
words as used in this statute. As was stated by the court in
Town of Rhine v. City of Sheboygan, (1892) 82 Wis. 852,
at page 354:—

"* * * In order to entitle a person to relief from a
town, * ♦ * he must be so completely destitute of re
sources, property, or means of security as to be unable to
obtain the absolute means of subsistence. While such per
son is possessed of property not absolutely indispensable
for daily use, he must apply it to his support by sale or by
way of security. * * *; it is the pauper, and not the
poor man in the ordinary sense of the term, the man not
only in want, but who has no means or resources for reliev
ing it, who is entitled to the statutory aid provided in obedi
ence to the dictates of the humane policy of the statute re
lating to the poor. * ♦ *»»

Furthermore, if public relief were granted to a minor
while he had property in the hands of his guardian available
for his maintenance, it would be recoverable from his estate
under the terms of sec. 49.10 Stats. 1937, which provides:—

"If any person at the time of receiving any relief, sup
port or maintenance at public charge, under this chapter
*  * * is the owner of property, the authorities charged
with the care of the poor of the municipality ♦ * *
chargeable with such relief, support or maintenance may sue
for and collect the value of the same against such person and
against his estate. In any such action or proceeding
*  * the court may, in its discretion, refuse to render

judgment or allow the claim in favor of the claimant in any
case where a parent, wife or child is dependent on such
property for future support. * * *."

Under this statute the only instance in which the court
could in the exercise of its discretion, refuse to grant a re-
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covery for relief furnished would be where a parent, wife or
child of the minor is legally dependent upon the minor's
estate for future support. As there was no liability of a
child at common law to support its parents, if there is any
present legal liability so to do it must be found in the pro
visions of the statutes. Givardianship of Heck, (1937), 225
Wis. 636, 275 N. W. 520. The only pertinent present stat
ute is sec. 49.11, Stats. 1937, which provides:—

"(1) The father, mother, husband, children and wife of
any poor person who is blind, old, lame, impotent, or decrepit
so ̂  to be unable to maintain himself, shall, relieve and
maintain such poor person, so far as they are able, having
due regard for their own future maintenance and making
reasonable allowance for the protection of the property and
investments from which they derive their living and their
care and protection in old age, in a manner approved by the
authorities having charge of the poor in the municipality,
or by the board in charge of the institution, where such poor
person may be; but no child of school age shall be compelled
by this section to labor contrary to the child labor laws."

The last clause of this section in making mention of the
child labor laws shows that the section is as equally applic
able to minors as to adults. The obligation thereby imposed
in respect to the support of parents thus falls alike upon
minor and adult children.
But by the express language of sec. 49.11 the duty to sup

port is imposed only when the poor person is "blind, old,
lame, impotent or decrepit". It does not impose the obliga
tion in a case of indegency. Thus, in a suit under sec. 49.10
Stats, to recover from a minor's estate for relief furnished
to him while he had available assets, the court could not re
fuse to allow the claim upon the ground that an indigent
parent is legally dependent upon the minor for support be
cause no such liability exists. It is to be noted that such lia
bility as is imposed by section 49.11 Stats, arises only where
the assets of the person made liable are more than sufficient
to discharge his own needs and a determination of liability
has been made in proper proceedings as prescribed in sub
section (4) thereof. Guardianship of Heck, supra.
In DeMarco v. Seaman, (1934), 283 N. Y. S. 697, 157

Misc. 390, a distinction is made between guardianship
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estates based upon the source from which the property is
derived and it is held that even though the parents are on
relief a minor's funds awarded to him as damages for per
manent injuries may not be used for his necessary support
but he should be furnished support by public relief. This de
cision is however without support by other authorities. In
addition nothing in our statutes indicates that a minor's
estate consisting of the proceeds of a recovery for his per
sonal injuries is to be subjected to use for his necessary sup
port any differently than a minor's estate acquired by inher
itance or gift.
Upon the foregoing, it is our opinion that the estate of a

minor whose parents are indigent and receiving public re
lief must be expended for his necessary support and educa
tion before he is entitled to public relief, but may not be ex
pended for the support of his indigent parents.
HHP

Constitutional Law — Agriculture — Dairy Products —
An assembly bill providing for an excise tax upon sale of
butterfat and providing for the deduction of the tax from
milk checks is not unconstitutional in so far as the provi
sion as to the deduction is involved.

June 29,1939.

Lawrence R. Larsen, Chief Clerk, Senate,

Senate Chamber.

On June 21 you enclosed to us a copy of senate resolution
No. 24,S. The material parts of the resolution read as
follows:

^'resolved by the senate. That the attorney-general be
and he is hereby respectfully requested to render to the sen
ate as soon as possible, an official opinion on the constitu
tionality of that feature of Bill No. 734, A. which provides
for a deduction from the farmer's milk check of a certain
percentage to be used for advertising purposes."
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We are of the opinion that if bill No. 734, A., is otherwise
valid, it is not rendered unconstitutional by the provisions
relating to deduction from milk checks of the tax there
imposed.

It seems to us that any question as to the validity of the
method of collection is determined in favor thereof by the
case of Travis v. Yale & Towne Mfg. Co., 252 U. S. 60. In
that case the state of New York had enacted an income tax

law which provided for a tax upon the salaries of nonresi
dents earned within the state. The law also provided that
an employer of employes subject to the tax should deduct
and withhold the tax from the salary or wage due to the
employe. The employer was thus classed as a withholding
agent and was required to pay to the taxing authorities the
amount withheld. The court held the methods of collection

to be constitutional.

We see no difference in substance between the method of

collection which was held to be valid in the Travis case and

the method of collection for which provision is made in bill
No. 784, A.

We may say further that in later years it has become
quite common for taxing units to employ similar methods in
the collection of revenue. The various social security taxes,
the motor fuel tax, the privilege dividend tax, general sales
taxes, and other such taxes are, in many respects, compara
ble to the tax provided for in bill No. 734, A., in so far as
the method of collection is involved. Some of these taxes

have been specifically held by courts of last resort to be con
stitutional, while others have been generally accepted as
such for many years past.
As indicated, therefore, we are of the opinion that the

method of tax collection provided for in bill No. 734, A.,
does not fall within any constitutional inhibition.
JWR
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Taxation — Tax Sales — Taking of tax deed is not lim
ited to within six months after expiration of period redemp
tion. Issuance of a tax deed to a county in replacement of a
void tax deed is governed by sec. 75.18 Stats. Sec. 74.455
Stats, providing for proceedings to correct errors in tax
deeds is applicable to deeds to a county and exclusive.
County may take tax deed upon valid subsequent certificate
where tax deed on prior certificate is void.

July 1,1939.
Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

You state that your county holds a tax deed taken on Oc
tober 19, 1938 upon certain lands set out in the list of un
redeemed lands published in December, 1935 pursuant to
sec. 75.07 Stats, and specifying June 10, 1936 as the date of
expiration of time for redemption. The notice of application
for tax deed dated July 26,1937 was served on the occupant
of the land on August 17, 1937 and stated that the county
would apply therefor on or after October 26, 1937. Upon
this set of facts you ask several questions.
(1) Must a tax deed be taken to delinquent tax lands

within a period of six months after the expiration of the pe
riod of redemption or may it be taken regardless of the time
after the expiration thereof?
There is nothing in the language used in sec. 75.12 Stats.

1937 that limits the time within which a tax deed must be

issued or applied for. That section merely sets up the giving
of notice of application for tax deeds as a prerequisite to the
issuance thereof and defines the instances and manner in

which such notice shall be given. The "six months" therein
specified is not measured from the date of expiration of the
time for redemption but from the "time when the tax deed
*  * * shall be applied for". Likewise, sec. 75.07 Stats.
1937 contains nothing limiting the time for applying for tax
deed. All that it does is prescribe one of the procedural
steps that must be taken and the time for doing the same.
The only provisions in the statutes limiting the time within
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which a tax deed must be taken are those contained in sec.

75.20 Stats. 1937. The very existence of the express lim
itation in sec. 75.20 supports not only the conclusion that
sees. 75.07 and 75.12 do not cover that subject but that they
were not so intended.

(2) In the event that a tax deed is taken after such lapse
of time as set forth in the above statement of facts is the

same void?

In view of our answer to your first question there is noth
ing in the mere fact that the tax deed was issued more than
six months after the expiration of the period of redemption
which renders it void. However, you state that the notice
that a tax deed would be applied for on or after October 26,
1937 was served on the occupant on August 17, 1937. This
did not give the occupant the three months notice required
by sec. 75.12, subsec. (1) Stats. It has been held that sec.
75.12 is applicable to a county. XXIV Op. Atty. Gen. 398.
Accordingly, it is our opinion that, even though the deed was
not issued until more than three months after the service of

the notice, such notice was insufficient under sec. 75.12
Stats, and therefor the tax deed issued thereon is void.

(3) In the event that the deed is void under question (2)
can another notice of application for tax deed be served
based upon the same publications and a new deed taken
thereon which would be valid?

Sec. 75.18 Stats. 1937 expressly provides that where a
void tax deed has been issued, no new deed shall be issued in
replacement thereof except by following the procedure
therein outlined. It is our opinion that this section is applic
able to tax deeds to a county. It is possible, however, that
because of the use of the word "person" in sec. 75.18 as con
trasted with the language of sees. 75.12 and 75.14 Stats., sec.
75.18 might be held inapplicable to a county. If that were
true, then the tax deed being void, we find nothing barring
the issuance of a new deed under sec. 75.14 Stats, upon the
giving of a new notice fully compljdng with the provisions
of sec. 75.12 Stats. In view of the foregoing, it might be
advisable to proceed in a manner that would be "double-
barreled" and comply with both sees. 75.12 and 75.18 at the
same time. Also the remedy provided by sec. 75.19 of fore-
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closing the certificate upon which the void deed was issued
would appear to be available as a solution of the problem.
You also ask whether, in instances where the assessment

rolls contain the correct descriptions but clerical errors oc
curred in copying the descriptions in the tax certificates,
new certificates containing the correct descriptions as set
out in the assessment rolls may now be issued and signed by
the former treasurer who was in oflSce when the certificates

were issued, and the old certificates destroyed or must the
correction be made by proceedings in accordance with sec.
74.455 Stats. ? We find no authority for making correction
of errors in the manner you suggest and it is our opinion
that the remedy is that provided by sec. 74.455, Stats. 1937.
Your attention is, however, directed to the opinion in XXVI
Op. Atty. Gen. 488.
In several instances you state that tax deeds have been is

sued to the county under sec. 75.14, Stats., which are subject
to attack because of errors in the publication of notices and
other irregularities. You ask whether in these instances
there is any bar to the county taking another tax deed to the
same land on a tax certificate of a sale subsequent to the one
upon which the former void deed was issued?
We find nothing that would prevent the county from tak

ing a deed founded upon a valid certificate of a subsequent
tax sale where the tax deed previously taken by the county
on a certificate of a prior sale is void. If the tax deed taken
by the county were valid and effective so that it acquired
title to the land then all certificates of subsequent sales
would merge in the title. In re Dancy Drainage Diet,
(1929) 199 Wis. 85, 90, 225 N. W. 873. But, where the prior
tax deed is void there would be no such merger and the cer
tificates of the subsequent sales, until redeemed, outlawed
under sec. 75.20 Stats., cut off by tax deeds taken upon sub
sequent sales or in some other way discharged, would con
tinue to exist as effective liens upon which tax title could be
founded.

HHP



Opinions op the Attorney General 411

Tuberculosis Sanatoriums — Chapter 65, Laws, 1939 and
more particularly new sec. 50.07 of said chapter does not af
fect county rights acquired under sec. 50.07, subsec. (2),
par. (d) 1 to 4, inclusive. Stats. 1937.

July 1,1939.
A. W. Bayley, Secretary,

Board of Control.

You call our attention to ch. 65, Laws, 1939, which became
effective May 12, 1939, and inquire as to the effect of this
legislation and particularly sec. 50.07 of said chapter with
reference to counties which, under sec. 50.07, subsec. (2),
par. (d), subds. 1 to 4 inclusive. Stats. 1937, expanded and
improved their county tuberculosis sanatoria facilities.
The subsection of the 1937 statutes in question in sub

stance provided that "as an emergency measure to encour
age the expansion and improvement of the facilities of
county tuberculosis sanatoria, the state board of control
shall, in the determination of actual per capita cost to be
charged by a county tuberculosis sanatorium for state-at-
large and other county patients, include a sum to apply on
the cost of new additions" thereinafter made to such sana

torium, the sum to be added to what would otherwise be the
annual per capita cost of maintenance to be arrived at by
taking five per cent of the actual expenditure and dividing
by the total number of all patients for a fiscal year, such
method of computation to continue for a period of twenty
years. Under such scheme the county at the expiration of
twenty years would recoup their expenditure for expansion
and improvement of the sanatorium facilities except such
part of the annual maintenance charge as was attributable
to the county's own patients.

Ch. 65, Laws, 1939, effective May 12, 1939, repealed sec.
50.07, Stats., and created a new sec. 50.07 which reads in
part as follows:

" (3) Each county maintaining in whole or in part such
an institution shall be credited by the state, to be adjusted
as provided in section 46.10, for each patient cared for
therein at public charge, as follows:
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"(a) For each such patient whose support is chargeable
against said county, seven dollars per week.
"(b) For each such patient whose support is chargeable

against some other county, the total cost of his maintenance
as determined by the board of trustees of the institution and
the state board of control; and the state shall charge over to
such other county the difference between such total cost and
seven dollars per week provided through state aid."

The question presented is as to the effect of said chapter
and particularly the section above quoted upon counties
which, under the inducing legislation of 1937 and while said
legislation was in effect, embarked upon a program of ex
panding and improving the sanatorium facilities. Are such
counties no longer permitted to add annually to what would
otherwise be per capita cost of maintenance, the five per
cent expenditure computed as hereinbefore set forth? The
question is difficult both from the standpoint of legislative
power as well as legislative intent. The question of legisla
tive intent cannot be divorced from the question of legisla
tive power. Analyzed from the standpoint of legislative
power, we do not consider it at all certain that such counties
do not have a vested right beyond legislative power to dis
turb. The cases dealing with legislative power in this regard
cannot be cited with any finality to the effect that the legis
lature has power to disturb county rights acquired under the
1987 law. See, for instance. Town of Milwaukee v. City of
Milwaukee, 12 Wis. 98; State ex rel. v, Hahen, Treasurer,
22 Wis. 660; Will of Heinemann, 201 Wis. 484; State ex rel.
Voight V. Hoeflinger, 81 Wis. 257; Richland County v. Rich-
land Center, 59 Wis. 591; Town of Bell v. Bayfield County,
206 Wis. 297.

It seems clear from the foregoing cases that while the
legislature has plenary power in legislating with respect to
counties in most respects, the county, acting as a creature of
the legislature and under legislative authority, may acquire
vested or contract rights beyond the power of subsequent
legislatures to disturb. The boundary of those rights is not
well defined. For purposes of determining the problem un
der consideration, it is not necessary to reach any conclu
sion as to whether the legislature could, if it would, disturb
county rights acquired under the 1937 law. It is sufficient
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to conclude and determine that it is extremely doubtful
whether the legislature could do so.
Any construction of a statute which will render it of ex

tremely doubtful constitutionality is to be avoided. Given a
choice between a construction which will render a statute of

extremely doubtful constitutionality or validity and one
which is not subject to such objection, the latter construc
tion must be adopted. Hmrriman v. Interstate Commerce
Com., 211 U. S. 407; United States v. Delaware & Hudson
Co., 218 U. S. 366; United States v. Jin Fuey Moy, 241 U. S.
394. Accordingly, we look to ch. 65, Laws, 1939, to deter
mine whether the language is such as to permit of such
choice. There is no language in Ch. 65 and more especially
in the new section, 50.07, which compels any conclusion that
the legislature intended to destroy county rights acquired
under the 1937 law. The statute is certainly subject to the
interpretation that the legislature had determined that the
emergency was over and that counties should no longer be
encouraged to expand their sanatoria facilities by legisla
tion such as the 1937 legislation; that expenditures incurred
in expanding and improving such facilities from and after
the effective date of the act should not thereafter be in

cluded in arriving at per capita cost. But there is no com
pelling language in the act to the effect that counties that
did avail themselves of the provisions of the 1937 law shall
not be permitted, after the effective date of ch. 65, Laws,
1939, to determine per capita cost in accordance with the
law in existence at the time the expenditures were incurred
and encouraged. It will be noted that the new sec. 50.07,
subsec. (3), par. (d) and sec. 50.075 do not provide what
items the board shall take into consideration in determin
ing "total cost" of maintenance. The legislature obviously
left some discretion in the board and the trustees of the in
stitution. It is entirely conceivable and probable that the
legislature intended the board to consider rights acquired
by counties under the 1937 law in arriving at total cost of
maintenance per person as applied to any particular institu
tion.

It is a well settled and fundamental rule of statutory con
struction that all statutes are to be construed as having only
a prospective operation and not as operating retrospectively
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or as having a retroactive effect. The legislative intent to
give a retroactive effect to the legislation must appear, as
variously expressed, positively, explicitly, unambiguously,
unmistakably, unequivocally. 59 C. J. 1167. The foregoing
rule, however, does not apply in general to repealing stat
utes. 59 C. J. 1185. The rule does apply, however, even in
the case of repealing statutes as applied to rights vested or
accrued while a statute was in force. 59 C. J. 1187. There

thus appears to be no express language in ch. 65, Laws,
1939 nor any rule of statutory construction which compels
the conclusion that the legislature intended by said chapter
to interfere with rights acquired under the 1937 law. Under
the circumstances, we are of the opinion that that construc
tion must be adopted which renders the act free from consti
tutional attack. That construction is that ch. 65, Laws,
1939, does not affect counties' rights acquired under the
1937 law while that law was in force and effect.

NSB

Counties — Loans to drought-stricken farmers — Appro-
priations and Expenditures — Wisconsin Home and Farm
Credit Administration — Home and farm credit adminis

tration, functioning under sec. 15.89, Stats., need take no
further steps with respect to a balance owing from a grant
in trust made to a county than the certifications required by
sec. 15.89, subsec. (4), par. (e), even though it appears that
a particular county made loans from the grant in trust as
late as April 15, 1938. The state's collection is assured
through the certification procedure provided for in sec.
15.89, subsec. (4), par. (e).

July 1,1939.

Gordon W. Gunderson, Director,

Wisconsin Home <& Farm Credit Administration.

You state that the Wisconsin home and farm credit ad

ministration granted the sum of five thousand dollars to X
county under the provisions of sec. 15.89 for the purpose of
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making loans to drought-stricken farmers. Although a por
tion of that sum was remitted by the county on June 1,
1938, a substantial balance remained unpaid as of. June 1,
1989. You state further that in checking the records of that
county you have discovered that the county drought relief
committee completed its loaning operations and transferred
its books and accounts to the county treasurer about June
1, 1987. On April 15, 1988, however, that committee met as
a body and granted eight additional loans totaling five hun
dred seventy dollars which sum was paid out upon order by
the county treasurer from the drought relief fund then on
hand. This action was taken without consulting your de
partment or obtaining its approval.
You ask what steps, if any, should be taken by your de

partment regarding the loans made in 1988.
Sec. 20.78, Stats., provides:

"There is appropriated from the general fund to the Wis
consin home and farm credit administration, on the effective
date of this section, one million dollars for emergency
drought relief purposes, such amount to be allotted, dis
tributed, repaid and remitted as provided in section 15.89."

Sec. 15.89, Stats., provides in part:

"The funds made available under section 20.78 shall be
allotted, distributed, repaid and remitted as follows:

"(1) The Wisconsin home and farm credit administra
tion is authorized and empowered to make grants in trust to
the several counties for the benefit of drought-stricken
farmers, subject to the conditions, terms and provisions of
this section.

«:): 4: 4:

"(8) Each county making application for such grant
shall provide for the appointment of a county drought relief
committee, which shall consist of three members, at least
two of whom shall be persons actively engaged in farming.
4s 45 48

"(4) The Wisconsin home and farm credit administra
tion shall receive and consider the applications of the sev
eral counties for grants in trust for drought relief purposes
and shall make such grants to them on the basis of their
proportionate or comparative drought relief need and the
funds available; » * ♦.
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"(e) On June 1, 1938, and on June 1, 1939, the county
treasurer of each county receiving a grant under the provi
sions of this section shall remit or transfer to the Wisconsin
home and farm credit administration the cash then on hand
in the county drought relief trust fund, but not to exceed in
the ag^egate the total amount of the grant to such county.
The Wisconsin home and farm credit administration sha,ll
pay or transfer all amounts or credits received under this
paragraph into the state treasury to become a part of the
general fund. If the cash remitted or transferred to the
Wisconsin home and farm credit administration on June 1,
1938, shall be less than one-half of the total amount of the
grant made to such county, the said administration shall
certify to the secretary of state and the state treasurer the
amount of such difference for such county, and such amount
shall be deducted by the state from the total of the next and
the total of succeeding allotments to be made to the cities,
towns and villages in the county under subsection (2) of
section 139.28 and subsection (5) of section 20.07 until such
amount is made up in full, and the amount so deducted shall
be credited to the remittance or transfer made on June 1,
1938. If the cash remitted or transferred to the Wisconsin
home and farm credit administration on June 1, 1939, shall
be less than the balance of the total amount of the ̂ ant
made to such county, the said administration shall certify to
the secretary of state and the state treasurer the amount of
such difference for such county, and such amount shall be
deducted by the state from the allotments mentioned in
this paragraph in the same manner as provided in the
case of the difference certified on account of the remit
tance or transfer made on June 1, 1938, and the amount
so deducted shall be credited to the remittance or transfer
made on June 1, 1939. The amount of any deduction for
any county made as herein provided shall be prorated
among the cities, towns and villages by such county in
the same proportion as revenues are shared by them un
der subsection (2) of section 139.28. The balance of the
total allotments to cities, towns and villages in such
county remaining after any deduction is made as herein
provided shall be distributed to such cities, towns and vil
lages in the county in the manner provided by subsection
(2) of section 139.28. All payments on drought relief
loans made to the county treasurer after June 1, 1939,
and any balance remaining in the county drought relief
trust fund after such date shall be distributed promptly
by the county treasurer to the cities, towns and villages
of the county in the same proportion and for the same
purpose as revenues are allotted and distributed to them
under subsection (2) of section 139.28.
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"(f) The Wisconsin home and farm credit administra
tion shall assist and supervise the county drought relief
committee of each county in the execution of ite duties
and functions and shall make such rules and regulations
as are necessary to insure the observance of the terms,
conditions and provisions prescribed in this section and
the proper accounting and reporting of drought relief
funds by such county or county drought relief committee.
" (5) The county drought relief committee of any county

receiving a grant in trust under the provisions of this sec
tion shall receive and consider applications from drought-
stricken farmers and shall make loans of cash or credit for
the purchase of seed and live stock as expeditiously as pos
sible after the effective date of this section. As soon after
June 1,1937, as may be practicable, such county drought re
lief committee shall complete its loaning operations and
transfer its books, accounts, records, documents, notes,
mortgages and other instruments and assets to the custody
of the county treasurer. The county board in its discretion
may require each member of such drought relief committee
and the county treasurer to execute and file an official bond
in such sum as it may determine for the faithful discharge
of their duties under this section, which shall be approved
in the manner provided by section 59.13.

N: if: "

From an analysis of the plan outlined by this section, it
appears that the fund appropriated by the state was appor
tioned by the Wisconsin home and farm credit administra
tion as "grants in trust" to those counties which made ap
plication therefor. The various counties then, in turn
granted loans from such trust fund to drought-stricken
farmers, taking as security therefor individual promissory
notes which were made payable to the treasurer of the
county which granted the loan. The statute contains no pro
vision as to the means of securing loans made by the coun
ties. The repayment of the various county grants to the
state, however, is positively insured by the provisions of sec.
15.89, subsec. (4), par. (e) under which any deficiency ex
isting after the payments due on June 1 of 1938 and 1939 is
made a charge to be deducted from future allotments to be
granted by the state to such county under sec. 139.28, sub-
sec. (2) and sec. 20.07, subsec. (5). Such a provision is a
significant indication of an intent upon the part of the leg
islature that each county should be the obligor as to the state
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for the total amount of its particular grant in trust since,
after the remittance of one-half of the amount of the grant
or as much of the trust fund as is on hand as of June 1,
1938, the county is charged with any balance on the total
grant which might remain unpaid after June 1, 1939,
whether that county has completed its collections on such
loans or not.

It is doubtful whether sec. 15.89, subsec. (5) which re
quires that the loaning operations of the county drought re
lief committees be completed "as soon after June 1, 1937, as
may be practicable," may be so broadly construed as to au
thorize the granting of such loans as late as April 15, 1938.
In view of the structure of the emergency loan plan as a
whole, however, it appears that any question of this nature
arising out of the loaning operations within a county must
necessarily be disposed of by the county itself since such
county must repay the total amount of its grant by June 1,
1939 or suffer the consequent deduction in its future allot
ments. Hence the modus operandi is such that the problem
which you describe need not become a concern of a state de
partment, since it is impossible for the plan to operate to the
financial detriment of the state itself.

The certificate submitted by your department to the state
treasurer and the secretary of state concerning the deficit
outstanding against X county after its remittance of June 1,
1939, will necessarily include the unpaid aggregate amount
of the loans made by that county on April 15,1938 as a part
of the balance due. You are therefore advised that after fil

ing such a certificate, the Wisconsin home and farm credit
administration need take no further action in regard to the
loans grantied by X county in 1938.
NSB

NH
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Mothers* Pensions — Aid to dependent children —- Pris
ons — Parole — IX Op. Atty. Gen. 521 and X Op. Atty.
Gen. 384, to the effect that aid to dependent children may be
granted under sec. 48.38, subsec. (5), par. (d), where the
father, who has been sentenced to a penal institution for a
period of at least one year is either placed on probation or
paroled, reaffirmed. To qualify for aid in such cases the chil
dren must also be dependent upon the public for proper
support.

July 1,1939.

State Pension Department.

Attention George M. Keith, Supervisor of Pensions.

You have inquired whether the following cases come
within the purview of sec. 48.33, subsec. (5), par. (d),
Stats.:

Case 1. Mrs. A has two children under sixteen years of
age. Her husband was committed to the state prison at
Waupun, where he served for a period of two years, but he
has been recently paroled and is now living with his wife
and children.

Case 2. Mrs. B has three children under sixteen years of
age. Her husband was recently found guilty of committing
a certain crime and was placed on probation for a period
exceeding one year.

Case 3. Mrs. C has two children under sixteen years of
age. Her husband was recently found guilty of committing
a certain crime and was sentenced to the state prison for
two years, although the sentence was suspended or stayed,
and he has been placed on probation.

Sec. 48.33 (5) (d). Stats., reads in part:

"Aid shall be granted to the mother or stepmother of a
dependent child who is dependent upon the public for proper
support if such mother or stepmother is * * » the wife
of a husband who has been sentenced to a penal institution
for a period of at least one year * *

In IX Op. Atty. Gen. 521, it was ruled that the fact that a
husband sentenced to a penal institution for one year or
more, was paroled after being sentenced, did not take away
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from the wife the right to apply for a mother's pension un
der the above statute. Similarly, in X Op. Atty. Gen. 384, it
was stated that aid might be granted, in the discretion of
the court, to a wife who was receiving moneys earned by
her husband under the Huber law while serving a term in
prison. These views were re-affirmed in an unofficial opin
ion to your department, under date of December 22, 1987.
The foregoing rulings are criticized on the grounds that

the words "probation" and "parole" are used interchange
ably in these opinions; whereas, each has a distinct and sep
arate meaning. Further criticism is made as to the correct
ness of these opinions in construing the legislative intent,
and it is submitted on behalf of the Pension department,
that the legislature must have meant, as a condition prece
dent to the granting of aid, that the husband must be actu
ally and physically incarcerated in a penal institution for a
period of at least one year, since if he were out on probation
or parole, he could work and support his family, thus pre
venting them from becoming public charges.
In answer to the comment concerning the loose use of the

words "probation" and "parole" in our prior opinions, we
agree that these words have separate and distinct meanings,
and that for the sake of accuracy, if for no other reason,
they should not be used interchangeably, but we fail to see
that the correct use of these words would have compelled
any conclusion other than the one previously reached, since
where the other requirements of the statute are met, it is
the sentence to the penal institution for a period of at least
a year, which qualifies the applicant for aid, as was pointed
out in the prior opinions, rather than the individual treat
ment accorded the defendant subsequent to the sentence. In
IX Op. Atty. Gen. 521, 522 it was said—"No exception is
made to cover a case where the husband has been paroled."
It is equally true that the statute makes no exception to
cover the case where the husband has been placed on pro
bation.

Hence, we deem it immaterial as far as your problem is
concerned, whether the husband is placed on probation or
parole.
We are more impressed with your second contention to

the effect that an able-bodied man on probation or parole
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(we note that you also use these terms interchangeably), is
in no materially different position from that of any other
husband, so far as support of his family is concerned, and
to rule that his wife is eligible for aid to dependent children,
results in a grant not intended by the legislature under such
circumstances.

However, we believe your contention is one that goes to
the matter of legislative policy rather than to the question
of statutory construction. Perhaps the legislature should
have excepted the cases you mention, but has it done so?
The language of the statute is very clear and express. It

has been held that construction of a statute may be resorted
to only where ambiguity exists. Rusk Farm Drainage Dist.
V. Industrial Comm., 186 Wis. 282. As was said in Wad^
hams Oil Co, v. State, 210 Wis. 448, 458:

"The question is not what the legislature intended but
what did it mean when it used the language quoted. If the
legislature had intended to be all-inclusive, other appropri
ate language might have been used."

You have called to our attention no ambiguity nor words
of doubtful meaning in sec. 48.33, subsec. (5), par. (d), and
we perceive none. Consequently, no good reason suggests
itself for now reversing an opinion of this department which
has stood and been followed for nearly twenty years. As
suming that there were ambiguity in the statute, it has been
held that repeated construction of a statute by the attorney-
general without change in the law by subsequent legisla
tures, is significant, although not controlling, in determin
ing the construction thereof. Union F. H. S. Dist. v. Union
F. H. S. Dist, 216 Wis. 102.
However, it is to be noted that the granting of aid is not

mandatory in all cases where the husband has been sen
tenced to a penal institution for a period of at least one
year. Otherwise, the wife of a millionaire who had been sen
tenced could demand and receive aid for her children. The
statute sets up a second requirement: She must be the
mother or stepmother "of a dependent child, who is depen
dent upon the public for proper support." It may well be
that the earnings of a father, who has been sentenced for a
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year, and who is either placed on probation or paroled, are
such in a particular case as to take the child out of the cate
gory of a child "who is dependent upon the public for proper
support," and it is clear that in such a case no aid should be
granted, regardless of the father's sentence.

It is possible that failure to consider this second require
ment, namely, that of dependency upon the public for
proper support, is responsible for the confusion which has
arisen on the subject. In none of our prior opinions on the
effect of a sentence for one year or more, followed either by
probation or parole, have we indicated in any way that this
second requirement is to be waived, and these opinions
should not be extended by implication so as to arrive at any
such absurd result. All we have said is that a sentence fol

lowed by either probation or parole comes within the stat
ute. It is assumed, of course, that all other requirements of
the statute, including that of dependency upon the public for
support, have been met. As was pointed out in V. Op. Atty.
Gen. 589, all conditions required by the statute must concur
to justify the granting of aid. We believe this disposes of
the first three questions which you have submitted.

Lastly, you call our attention to the definition of a depen
dent child, found in sec. 48.33, subsec. (12), and in view of
the words "continued absence from the home" contained in
this definition, you ask the following questions:

"1. If a man on either parole or probation is living with
his family and earning only a small wage or his wages are
subject to demand set up by order of the court, is it manda
tory that the budgetary deficiency of the family be made up
by an aid-to-dependent-children grant?
"2. If a man on either parole or probation is living with

his family but is earning sufficient for their support, is it
mandatory that aid to dependent children be granted for the
benefit of the dependent children in the home?
"3. Would it make any difference in your answers to the

above cases if the man on either parole or probation was not
living at home with his family?"

In answering these questions we wish to point out that the
granting of aid is not mandatory, but rests within the sound
discretion of the granting authority, as was pointed out in
IX Op. Atty. Gen. 521, X Op. Atty. Gen. 384 and the unoffi-
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cial opinion to which you refer. In so far as you find any
conflict between sees. 48.38, subsec. (5), par. (d), and 48.33,
subsec. (12) in the granting of aid under sec. 48.33, subsec.
(5), par. (d), the provisions of the fornier should prevail,
since it is a special statute governing the very thing being
administered, whereas subsec. (12) is general in its appli
cation. Hence the words "continued absence from the home"

in subsec. (12) would have no application to the situation
mentioned in your first question where the husband was sen
tenced and is now living with his family after having been
either placed on probation or paroled. This situation is gov
erned by the prior opinions previously discussed.

Moreover, the situation mentioned in your second ques
tion does not fall within the statute, since it is obvious that
the children involved are not "dependent upon the public
for proper support," if the father is earning sufficient for
their support.
In answer to your third question, we have already pointed

out that as far as sec. 48.33, subsec. (5), par. (d) is con
cerned, the statute makes no distinction between a man who
has been sentenced and is serving his sentence, and one who,
on the other hand, has been sentenced and who is either
placed on probation or who is subsequently paroled.
WHR

Legislature — Veto of legislative act — A valid veto of a
legislative act in pursuance of the provisions of Art. V, sec.
10, Wisconsin constitution, requires that the bill be returned
with the governor's objections to the house in which it orig
inated ; a return without objections is insufficient.

July 5,1939.
The Senate.

We are in receipt of a copy of a resolution adopted by the
Senate and reading as follows:

"WHEREAS, Bill No. 43, S. passed both houses of the legis
lature and was presented to the governor on May 26, 1939;
and
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"WHEREAS, The governor on June 2, 1939, the sixth day
after said bill was presented to him (excepting Sunday),
sent a communication to the senate stating that he was re
turning Bill No. 48, S. unsigned for reasons which were be
ing fully set forth to the senate; and
"WHEREAS, Under date of June 6,1989, the governor sent

to the senate his objections to Bill No. 48, S.; and
"WHEREAS, a point of order has been raised that the gov

ernor's veto did not conform to the requirements of Section
10 of Article 5 of the Wisconsin constitution and that Bill
No. 48, S. therefore became a law and that no question relat
ing to said bill is properly before the senate. Now, there
fore, be it
"RESOLVED by the senate. That the Attorney-General be

and he is hereby respectfully requested to render to the sen
ate at the earliest date possible, an official opinion as to the
validity of the governor's attempted veto of Bill No. 48, S.
and as to the status of said bill in the senate; and as to what
further action, if any, on the part of the senate is necessary
relative to said bill. Be it further
"RESOLVED, That a copy of this resolution be sent to the

Attorney-General."

Further inquiry into the circumstances attending the ac
tion of the governor in connection with bill No. 48, S. devel
ops the fact that the bill was returned unsigned together
with a memorandum in the following language:

"I am returning herewith Bill No. 48, S., unsigned for
reasons which are being fully set forth to your honorable
body. * *

The reasons referred to in the foregoing memorandum
were presented to the senate in another memorandum sub
mitted to it under date of June 6, which reads in part as
follows:

"It is proper, at this time, to give my reasons for vetoing
bill 48-S which was presented to me for signature.

«« :)( 4: »

We are of the opinion that, in view of these circum
stances, the governor's action in disapproving the bill was
ineffectual to constitute a valid exercise of the veto power,
within the provisions of article V, section 10 of the Wiscon-
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sin constitution. The provisions referred to, so far as they
are material here, read as follows:

"Approval of bills. Section 10. Every bill which shall
have passed the legislature shall, before it becomes a law,
be presented to the governor; if he approve, he shall sign it,
but if not, he shall return it, with his objections, to that
house in which it shall have originated, who shall enter the
objections at large upon the journal and proceed to recon
sider it. * ♦ * If any bill shall not be returned by the
governor within six days (Sundays excepted) after it shall
have been presented to him, the same shall be a law unless
the legislature shall, by their adjournment, prevent its re
turn, in which case it shall not be a law."

It has been unanimously held by the courts of last resort
in jurisdictions having constitutional provisions substan
tially identical with the one above set out that, in order to
effectuate a valid veto of a legislative enactment, it is neces
sary for a governor to comply strictly with the provision
that the disapproval shall be accompanied by a return of the
bill with his objections within the period allotted for execu
tive action.

Some of the authorities are collected in Arnett v. Mere

dith, 275 Ky. 223, 121 S. W. (2d) 36. See also. Statutes,
Nos. 32 and 33, American Digest System.
Here the governor's reasons or objections were not re

turned to the senate within the six day period allowed for
executive action. Since there was no such return of the bill

with objections, the return was ineffectual for any purpose
and the situation is precisely the same as though the gov
ernor had held it without action beyond the six day period
allowed for his consideration. And the constitution is ex

plicit that if a bill is not returned within the six day period
(Sundays excepted), it shall become law, notwithstanding
the governor's failure to approve it, unless the legislature
shall by adjournment prevent its return.
In view of what has been said, we think that nothing fur

ther remains to be done by the Legislature in connection
with bill No. 43, S. The chief clerk of the Senate should en
close the enrolled Bill to the Secretary of State with direc
tions to publish it. If the chief clerk does not do so, it will,
in the usual course, be turned over to the Secretary of state
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at the close of the session and it will then become the duty of
the Secretary of State to publish it. The Wisconsin Supreme
Court so held in State ex rel. Sullivan v. Dammann, 221 Wis.
551.

JWR

Criminal Law — Embezzlement — Larceny — V&nue of
prosecution — Where A employs B in one county and au
thorizes him to sign checks on A for a specific purpose, and
B goes into adjoining county and signs check on A for his
own purpose, contrary to his authority, B is guilty of either
embezzlement or larceny if check is paid.
Venue in prosecution should be laid in county where check

was signed and delivered rather than in county where B was
employed by A.
Embezzlement may be prosecuted either under sec. 343.17

or sec. 343.20, Stats. It is suggested that prosecution be in
stituted under sec. 343.17 so that conviction for larceny may
result if either theft or embezzlement of money is proved.

July 5,1939.
George A. Larkin,

District Attorney,

Dodgeville, Wisconsin.

From your request for an opinion, it appears that one A is
the owner of a poultry and egg business in the city of Dodge
ville, Iowa county, Wisconsin. He has agents who go out
from Dodgeville by truck and make purchases of poultry and
eggs in Grant county, Wisconsin. B, a resident of Iowa
county, was one of A's agents, who had been authorized to
make purchases of poultry and eggs for A. In connection
with the making of such purchases, B carried with him a
number of checks, each of which had A's name printed
thereon. B had authority from A to countersign these
checks only for the payment of poultry and eggs purchased
for A. B, without the knowledge or consent of A, purchased
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an automobile at Fennimore, Grant county, Wisconsin, and
there signed one of A's checks payable to an automobile
dealer in that city for the sum of twenty-five dollars, as part
payment for said automobile. B took title to the automobile
in his own name. A learned of the transaction only after B
had left A's employment. Presumably the check was paid
although you do not specifically so state.

It appears to you that B is guilty of embezzlement and it
is your further opinion that had B been carrying on his per
son cash which he embezzled, B could be prosecuted in either
Grant or Iowa County, under the provisions of Sec. 343.20,
subsec. (2), Stats. However, as B carried only checks and
signed the check in question in Grant County, you inquire
whether venue should be laid in Iowa or Grant county. You
refer to holdings to the effect that where an agent is bound
to account at a certain place for moneys or property in his
possession, venue in a prosecution of such agent for embez
zlement may be laid in the county where he is bound to ac
count. You have also referred to the opinion in XXIII Op.
Atty. Gen. 665, and the recent case of Podell v. State, 228
Wis. 513, 279 N. W. 653.

Sec. 343.20, subsecs. (1) and (2), provide in part:

"(1) * * any bailee, * * * employe or serv
ant of any private person * * * who, by virtue of his
business or emplo3rment, shall have the care, custody, or
possession of or shall be entrusted with the safe-keeping,
disbursement, investment or pajmient of any money, or shall
have the care, custody or possession of * * * any
*  * * property or thing which is the subject of larceny,
belonging to such other person * * * shall embezzle or
fraudulently convert to his own use or to the use of any
other person except the owner thereof, or shall take, carry
away or secrete, with intent to convert to his own use or to
the use of any other person except the owner thereof any
such money, * * * or * * * other property or
thing shall be punished * *
" (2) * * * The offense of embezzlement may be pros

ecuted and punished in any county in which the person
charged had possession of the property or thing alleged to
have been embezzled."

Sec. 343.17, Stats., provides in part:
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*  * Whoever being a bailee of any chattel, money
or valuable security shall fraudulently take or fraudulently
convert the same to his own use or the use of any person,
other than the owner thereof, although he shall not break
bulk or otherwise determine the bailment, shall be guilty
of larceny, and may be convicted thereof of an indictment
or information for larceny, and upon such conviction be pun
ished as hereinbefore prescribed."

Previous to the enactment of that part of Sec. 343.17,
quoted above, it had been essential, in order to convict for
larceny, to prove that the element of actual trespass was
present in gaining original possession {Topolewski v. State,
130 Wis. 244, 109 N. W. 1037), except where the property
was taken by artifice, fraud, or false pretense. Vought v.
State, 135 Wis. 6, 114 N. W. 518.

"Embezzlement is the fraudulent appropriation of prop
erty by a person to whom such property has been entrusted,
or into whose hands it has lawfully come. It differs from
larceny in the fact that the original taking of the property
was lawful, or with the consent of the owner, while in lar
ceny the felonious intent must have existed at the time of
the taking." Moore v. United States, 160 U. S. 268, 269-270.

In the case of State v. Burke, 189 Wis. 641, 646, 207 N. W.
406, it was said:

general rule of law is that if through
fraud one obtains title as well as possession to money he is
guilty of obtaining money under false pretenses. If through
fraud he obtains possession of money and then converts it to
his own use he is guilty of larceny, and if he is lawfully in
possession of money and then converts it to his own use he is
^ilty of embezzlement. Whether the latter offense is pun
ishable under Section 4415 (sec. 343.17) it is not necessary
to decide. The statute seems to make no distinction between
possession obtained lawfully and possession obtained
through fraud or otherwise unlawfully. It seems to include
all bailees. * * *."

The purpose of the above amendment to Sec. 343.17,

to abolish the distinction between conver
sion by a bailee of an entire thing, as a quantity of property
in a package of some kind, and the unlawful breaking of
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the package and conversion of part or all of the contents,—
whether preceded by the element of breaking bulk with in
tent to permanently deprive the owner of the thing appro
priated or not,—^making the latter a statutory class of lar
cenies, differing only from ordinary larcenies, by absence in
the former of the element of trespass in gaining original
possession, which is essential to the latter. * *
Bums V. State, 145 Wis. 373, 382, 128 N. W. 987.

In the case of Vought v. State, 135 Wis. 6, 114 N. W. 518,
the court had decided that, by Sec. 343.17 "* * * em
bezzlement is made larceny * * (page 15). And in
BrockTnan v. State, 192 Wis. 15, 17, 211 N. W. 936, it was
stated:

«♦ » ♦ gy 278 of the Laws of 1887 this statute
(343.17) was amended so as to include as larceny the fraud
ulent taking or converting of any chattel, money, or val
uable security by a bailee, thereby covering as larceny that
which would be clearly embezzlement or conversion by a
bailee. See Vought v. State, 135 Wis. 6, 15, 114 N. W. 518,
646, 32 L. R. A. n. s. 234; Burns v. State, 145 Wis. 373, 382,
128 N. W. 987 * * See also Bergeron v. Peyton,
106 Wis. 377, 380, 82 N. W. 291.

It was also held in I, 0. A. G. 161, and VIII 0. A. G. 298,
that larceny by bailee may be prosecuted either under Sec.
4415 (343.17) as larceny or under Sec. 4418 (343.20) as
embezzlement.

The following note on embezzlement appears in Vol. 98 of
American Decisions, pages 161 and 162:

"The general rule is, that some act of appropriation or
conversion must be alleged and proved to have taken place
within the jurisdiction of the court: See Larkin v. People,
61 Barb. 226; State v. Bancroft, 22 Kan. 170. And where
there are continuous acts constituting one embezzlement,
the trial may be had in any county where any of the several
acts of conversion were committed, or in the county where,
on being called upon to account, the accused denied receiv
ing the money or property: See 1 Wharton's Grim, Law, sec.
288; Rex v. Hobson, Russ. & R. C. C. 56; Rex v. Murdock,
2 Den. C. C. 298, S. C. 8 Eng. L. & Eq. 577; Rex v. Taylor,
3 Bos. & P. 596; Campbell v. State, 35 Ohio St. 70. Proof
that the defendant received the money in question from his
employer, in the county named in the indictment, is enough.
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in the first instance, in the absence of evidence from the de
fendant that he carried the money into another county in the
course of his duty, and before any unlawful conversion of it:
State V. New, 22 Minn. 76. But if the act of conversion was
performed in another county, he cannot be tried in the
county where he received the property, unless he conceived
the intent of committing the crime when he received it:
People V. Murphy, 51 Cal. 376. * * * So where an
agent of a company in California embezzled its money by
drawing a check in another state, in his official capacity, in
favor of his broker, who obtained the money in California
and converted it to his principal's use, the courts of Califor
nia had jurisdiction of the offense, the agent having been ar
rested in that state: Ex pdrte Hedtay, 31 Cal. 108.
4c !{: 4c»

Because of its pertinence it is deemed advisable to quote at
length from the case of Territory v. Hale (N. Hex.) 81 Pac.
583, 585-586:

*  * It appears from the proofs that the collector
and treasurer of Mora county deposited the public funds
of the county in the First National Bank of Las Vegas, in
San Miguel county. The collector and treasurer authorized
and directed the bank in writing to pay all checks signed in
a designated way by defendant out of an account which he
kept in the bank as collector and treasurer. The deposit was
not special, but general, and like that of any ordinary de
positor in a bank. Defendant drew a large number of
checks on the bank against this account, and sent them
through the mails, or delivered them to various persons,
who presented the same and received payment thereon. De
fendant never had possession of any actual money, but
accomplished the embezzlement, if at all, in the above man
ner. Does this amount to embezzlement of money? In the
first place, it is clear that when the money of Mora county
was placed on general deposit with the bank the same be
came, for some purposes at least, the money of the bank,
and the relation of the debtor and creditor between bank
and depositor arose. Bank v. Millard, 10 Wall. 155, 19 L.
Ed. 897. But when a check is drawn there is a segregation
of that much money from the general funds of the bank,
which becomes the properly of the depositor. This may be
placed to the credit of the payee of the check, or it may be
handed him in money, or otherwise disposed of, as the par
ties may elect. But for a space of time, however short, the
money of the depositor is being dealt with. And so it has
been held under statutes against embezzlement of money
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that such embezzlement is accomplished by the drawing of a
check upon a bank where such money is deposited. State v.
Krug, 12 Wash. 288, 41 Pac. 126; Bartley v. State, 53 Neb.
310, 73 N. W. 744; Bork v. People, 16 Hun (N. Y.) 476;
People V. McKirmey, 10 Mich. 54. Contra, Carr v. State, 104
Ala. 43,16 South. 155. Another view has been advanced for
the same holding to the effect that the word 'money' in em
bezzlement statutes relating to public funds is used in a
generic, and not a specific, sense; that is to say, that it in
cludes all actual moneys, all credits and funds of every kind
belonging to the public. We can see no impropriety in such
view. The result must be salutary, and can in no way impair
the rights of defendants. The holding in this case that the
facts support a conviction of embezzlement of money may
well rest upon either view above suggested.
"Another point is urged as to the venue. As already ap

pears, the funds of Mora county were deposited in a bank in
San Miguel county. The money was drawn out by means of
checks sent or given to various persons, who in due time pre
sented and had them paid in San Miguel county. It is
claimed by defendant that the crime, if coni^tted, was com
mitted in the latter county. It will be noticed, in the first
place, that every act of the defendant in connection with the
crime charged was performed in Mora county, where the in
dictment was found. He drew the checks there, and either
sent them by mail or delivered them personally to the re
spective payees. All things which were afterwards done
were the result of instrumentalities which he, in Mora
county, had set in motion. His purpose was effectuated in
another county by means of these instrumentalities.
Whether section 3398, Comp. Laws 1897, is not broad
enough in its terms to authorize a prosecution in either
county where embezzlement is effected by drawing a check
in one county upon an account in a bank in another county,
we do not decide, as we do not deem it necessary. We think
the crime was clearly committed in Mora county, where the
venue was laid.
"Much confusion arises from a failure to distinguish be

tween the conversion and the evidence of it. The possession
being lawful, the conversion may consist in a mere act of the
mind whereby the character of the possession is changed and
the holding becomes adverse. If this holding is with the in
tent to deprive the owner permanently of his property, the
offense is complete. This intent may be manifested by vari
ous acts: such as making false entries, denial of receipts of
money, not accounting when it should be done, rendering
false accounts, or practicing any form of deceit, or running
away with the money, or actually expending the money for
defendanfs own uses contrary to his directions, or other-
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wise diverting the course of the money to make it his own.
See Bish. Cr. Law, sec. 378; State v. Baumhager, 28 Minn.
226, 9 N. W. 704; 12 Cyc. 232. These acts, and many others
which might be mentioned, are but the evidence of the felon
ious intent and of the changed character of the holding. The
actual expenditure of the money is not necessary. It would
simply be the evidence of the adverse holding, the same as
any other act showing such fact. No man, of course, can be
convicted upon a criminal intent alone, unaccompanied by
some act to carry the intent into execution. The act in case
of embezzlement is mental, in that the possessor changes
the character of his holding to one adverse to the owner, and
may or may not be accompanied by some physical act de
signed to make some actual disposition of the property. A
defendant who has thus mentally begun to hold the money
adversely while it is still in his possession and unexpended
or otherwise dealt with, has, nevertheless, committed em
bezzlement. He cannot be convicted of the same, however,
until by some physical act or omission of his he has fur
nished the evidence of such adverse holding. * *

In the case of Ex parte Hedley, 31 Cal. 108, 112, it was
held that an agent can commit the crime of embezzlement
by drawing a draft on his principal payable to a third per
son, the same as though he received the money in person, if
the principal pays the draft. It was there stated:

"That the relation of principal and agent existed between
the prisoner and Wells, Fargo & Co. is not disputed; and it
is apparent that the money received by Burling was re
ceived, in legal elfect, by Hedley, Burling's employer. In
that particular the case stands as it would if Hedley had re
ceived the money in person * *

In the case of State v. Krug, 12 Wash. 288, 307-308, which
was a prosecution of a city treasurer for embezzlement, the
court stated:

"In charge No. 6 the court instructed the jury that if they
believed from the evidence that there was money deposited
to the credit of the city in the Washington National Bank,
and if the defendant drew an instrument, signing the same
as city treasurer, directing Henry Fuhrman to be paid
$10,000, and that the Washington National Bank obeyed the
direction and charged on its books the money to the city and
lessened its credit $10,000, that such was a payment of
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money, and that the jury should construe the check or in
strument merely as the instrumentality by which the city of
Seattle's money was transferred from the possession of the
defendant to Henry Fuhrman; and upon these facts, if the
transfer was a profit, they must find the defendant guilty as
charged. We think this instruction was exactly right. The
facts proven upon which the instruction was based were sub
stantially as follows: The defendant gave Henry Fuhrman
a check on the Washington National Bank for $10,000.
Fuhrman presented the check for payment. The bank had
more than enough city funds on hand to pay it in money,
but the defendant preferred New York exchange, which he
received. The exchange was sent to New York and paid,
and Fuhrman got the $10,000. Under these facts the appel
lant claims there was only an exchange of credits and no
money was paid. The instruction of the court is based upon
the theory that, in contemplation of law at least, this was
money. It would be a travesty upon the administration of
the law, if treasurers who are the custodians of the funds
of the people should be allowed to escape the penalty of em
bezzlement by any such subterfuge as this theory would pro
tect. * * The practical result of the transaction in
this case was that, when this check was given to Fuhrman
and was paid to Fuhrman by the New York exchange, and
that amount charged to the account of the city, the city of
Seattle had its account decreased to the amount of the check,
and it was just as much a disposition of that $10,000 by the
treasurer as though he had gone to the bank and got the
money himself and paid it to Fuhrman, or had loaned him
that amount of money out of the specie which he received,
before it had been taken to the bank at all. * *

See also People v. Damron, 145 N. Y. S. 239 and Bartley
V. State (Neb.) 73 N. W. 744. Incidentally our own court
has held that to constitute a bailment it is not necessary
that property be received, to be returned in specie to the
owner. State v. Dohn, 216 Wis. 367, 257 N. W. 21.

In the case of Dix v. State, 89 Wis. 250, 61 N. W. 760, it
was held that where the crime of embezzlement which is

charged consists in a failure to account, the venue should be
laid in the county where defendant was under an obligation
to account, or declined to do so on proper demand.

This rule applies, however, only when a demand is neces
sary to prove embezzlement, and a demand is not necessary
in order to prove the fraudulent conversion of the money



434 Opinions op the Attorney General

which is the essence of the offense. Prinslow v. State, 140
Wis. 131, 121 N. W. 637.
Since the decision in the Dix case, supra, the last sentence

of Sec. 343.20, subsec. (2), which is quoted above, was
enacted. In XXI Op. Atty. Gen. 1051 it was stated, at page
1052:

"Prior to 1898 it was held in the case of Dix v. State, 89
Wis. 250, that a person could be prosecuted in a county in
which a. demand for the moneys was made upon the person.
However, it would seem that since the change in the law in
1898 it will probably be necessary to submit proof that the
person charged with embezzlement had the money in the
county in which he is prosecuted * *

However, it would appear that the conclusion reached in
this opinion was incorrect because our court held, in the
case of Podell v. State, 228 Wis. 513, 279 N. W. 653, that
the amendment to Sec. 343.20, subsec. (2), made in 1898,
did not limit, but rather extended, the venue in embezzle
ment. In XXIII Op. Atty. Gen. 665 it was held that the
crime of embezzlement must be prosecuted in the county in
which the crime was committed. That opinion referred to
Sec. 356.01 of the statutes and made no reference whatso

ever to the last sentence of Sec. 343.20, subsec. (2) which
permits prosecution for embezzlement in any county in
which the person charged had possession of the property or
thing alleged to have been embezzled.

It does not appear that any demand was made upon B by
A, in Iowa county, so the applicability of the rule impliedly
adopted in the Dix case, supra, need not be considered.
At most, the twenty-five dollars on deposit in an Iowa

county bank, subject to draft by B while acting within the
scope of his employment, was only constructively in B's pos
session in Iowa county. Whether such possession would sup
port venue in Iowa county under Sec. 343.20, subsec. (2) is
at least questionable. Although the intent to use the twenty-
five dollars for his own purpose may have been formed in
Iowa county, the only unmistakable manifestation of that
intent by overt acts occurred in Grant county where the
check was signed and delivered, and the automobile pro
cured. Hence, it is our opinion that it would be advisable to
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institute prosecution in Grant county rather than in Iowa
county regardless of the fact that the 1898 amendment to
Sec. 343.20 extended the venue in embezzlement rather than

restricted it as was indicated in XXI Op. Atty. Gen. 1051.
It appears from your statement of facts and from the for

eign authorities cited herein that there was a bailment, and
subsequently an embezzlement, of money, which offense
could be prosecuted in Grant county under either Sec.
343.17 or 343.20.

Your attention is directed to the case of State v. Kube, 20
Wis. *217, *225-*226, in which the court said:

ii: * author says; 'For, supposing that the

fraudulent means used by the prisoner to obtain possession
of the goods were the same in two separate cases, but in the
one case the owner intended to part with his property ab
solutely, and to convey it to the prisoner, but in the other he
intended only to part with the temporally possession for a
limited and specific purpose, retaining the ownership in him
self; the latter case alone would amount to the crime of lar
ceny, the former constituting only the offense of obtaining
goods by false pretenses.* 8 Greenl. Ev., Sec. 160. In State
V. Watson, 41 N. H., 533, and 2 East's P. C., 671, the same
distinction is made, and it is undoubtedly the law upon the
subject. * * *" See also Brockman v. State, supra.

Because of the possibility that our court may feel that the
money used by B in part payment for the automobile was
never lawfully in the possession of B, and that he was not a
bailee of that money, or that B had "* * * temporary
possession for a limited and specific purpose * * *"
only, with ownership remaining in A, in our opinion it
would be advisable to include in the information a count un

der Sec. 343.17. Thus a conviction may result if it is proved
that B either stole the twenty-five dollars or, being a bailee
thereof, embezzled the same.
JRW
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Dairy and food — Butter substitutes — The sale of
Jelke's Good Luck Vegetable Shortening and Jelke's Good
Luck Vitamin Fortifier considered with reference to the pro
visions of sec. 97.42, Stats.

July 5,1939.

Raymond P. Dorr,

District Attorney,

Appleton, Wisconsin.

You submit the following to us and state that you desire
an opinion with respect thereto:

"X company sells in the City of Appleton and vicinity a
product known as Jelke's Good Luck Vegetable Shortening
composed entirely of cottonseed oil. It is similar to Spry
and Crisco sold generally by grocery and food stores in Wis
consin. X company also sells Jelke's Good Luck Vitamin
Fortifier which is a liquid, yellow in color, composed of Vita
min A in cottonseed oil, vitamin D and other compounds.
Neither product contains any milk. Each product is con
tained in a single package and may be purchased separately,
although both products are commonly, but not invariably,
sold together in separate packages.
"They are never mixed by X company either before or

after being sold, nor are there any directions or instructions
on either package informing the purchaser to mix the prod
ucts together. Purchasers sometimes combine the two prod
ucts into a mixture which is used for cooking, and baking,
and may be used as a spread for bread or a substitute for
butter.

"Does Section 97.42 of the Wisconsin Statutes require X
company to secure a license from the Department of Agri
culture and Markets to sell these products ?
"About a year ago X company was convicted in the cir

cuit court of this county for selling the same products in one
combined package. The court found that these products,
when mixed together, constituted oleomargarine or a similar
substance. The court held that the sale of the products in
this manner constituted the sale of oleomargarine. During
the course of the trial of this case, in open court, former
Deputy Attorney General Vaudreuil stated that, in his opin
ion, the sale of the product in separate packages, and with
out a license, constituted no violation of the law. I am also
of that opinion.
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"I am enclosing a copy of an opinion rendered by the Su
preme Court of Tennessee on the same set of facts stated
above for your information. There is also enclosed a carton
in which the vegetable shortening is packed and, under sep
arate cover, I am sending you a glass of the Vitamin
Fortifier."

It is our opinion that a license may or may not be re
quired, depending upon the circumstances under which the
vegetable shortening and the fortifier may be sold.

Following the receipt of your request, we communicated
with the State department of agriculture and markets and
enlisted the aid of that department in the preparation of this
opinion. As you, of course, know, the department of agricul
ture and markets is the agency which is charged with the
duty of issuing licenses pursuant to the provisions of sec.
97.42, Stats. You perhaps are likewise aware of the fact
that the department has other duties in connection with the
enforcement of the law in question.
Our inquiry developed further data bearing upon the sit

uation at hand which is, in our judgment, highly significant.
We are advised, for example, that it is quite common to ad
vertise the two products together as oleomargarine or as a
butter substitute, and that it is quite common to sell the two
products in response to a request for oleomargarine. In
other words, we are advised that the two aritcles are in
many cases advertised and sold together as oleomargarine.
It has likewise developed that the department has been un
able to find any use for the fortifier except its use with the
vegetable shortening in preparing the butter substitute,
described as oleomargarine.

It is our opinion, in view of the decision by the circuit
court for Outagamie county, to which you refer, that under
circumstances such as those set out by the department of
agriculture and markets the sale of the two articles consti
tutes a sale of "oleomargarine, butterine or similar sub
stance", and that its sale requires a license pursuant to the
provisions of sec. 97.42, Stats. Notwithstanding any admis
sion that may have been made at the trial of the case re
ferred to it is our opinion that there is no substantial dif
ference between selling the two articles in one package as
oleomargarine and selling them in two packages as oleomar-
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garine. In either case the result is precisely the same, and
we do not think that the law is so oblivious to reality as to
give substance to any such distinction.
We do not find it necessary here to determine as to

whether or not the case mentioned in your request was cor
rectly decided by the circuit court for Outagamie county. It
is sufficient to say that since the court decided the case as it
did, you should govern yourself accordingly until the deci
sion has been reversed or overruled by the supreme court.
And, these premises being accepted, we hold that the ration
ale of the court's decision extends to the sale of the two ar

ticles separately under the circumstances set out.
We may say, however, that we think there are circum

stances under which the sale of the two articles may not con
stitute the sale of oleomargarine, butterine, or similar sub
stance so as to require a license pursuant to the provisions
of sec. 97.42, Stats. If, for example, they are placed upon
the shelves as separate articles,—if each is sold upon its
own merits without regard to the other,—if no attempt is
made to sell the two together as a butter substitute, we know
of no reason why the license should be required. We agree
to this extent with the decision of the Supreme Court of
Tennessee, as reported in Goodman v. Jacobs Packing Co.,
126 S. W. (2d) 309. This is the case referred to in your re
quest for an opinion.
We may say further that while you do not cover the mat

ter in your request for an opinion, there is a likelihood that
any purchaser who purchased the two articles and there
after mixed them together and used them would be required
to obtain a license and pay the tax imposed under the provi
sions of sec. 97.42, subsec. (9), par. (a). Stats. This license
and tax, however, would not apply unless the products were
sold under circumstances which would not require the seller
to obtain a license.

JWR
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Corporations — Amendments to Corporate Articles — An
amendment to corporate articles providing that the number
of directors may vary, depending upon certain contingen
cies, is permissible under the provisions of Gh. 180, Stats.

July 7,1939.
Fred R. Zimmerman,

Secretary of State.

You have submitted the following statement to us:

"Section 180.02 of the Wisconsin statutes requires articles
of incorporation to state the number of directors. Section
180.07 indicates that a change in number must be made by
an amendment of articles.
"A corporation has submitted a proposed amendment of

articles which provides for a board of seven directors and
further provides that in case of specified number of defaults
in the payment of dividends on preferred stock the pre
ferred stockholders voting separately as a class, shall be en
titled to elect two additional directors to hold office during
the continuance of default. It is further provided that if the
occasion arises for the election of such additional directors,
the corporation shall certify that fact to the secretary of
state and that the corporation shall certify to the secretary
of state when the term of such additional officers shall have
ended."

You then ask whether the above provisions are permissi
ble under Wisconsin law so as to entitle the amendment to

be filed by you.
In our opinion the proposed amendment is permissible

under the laws of this state. The only statutory provisions
in point read as follows:

"180.02 Articles. (1) Contents. The persons desiring to
form a corporation shall sign and acknowledge articles con
taining:

«i|i 4: 4c

" (e) The designation of general officers and the number
of directors, which shall not be less than three; ♦ * *"
"180.07 Amending articles; filing and record; change of

name. (1) Any corporation organized for any of the pur
poses authorized by this chapter, may, by a vote of two-
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thirds of all the stock outstanding, and entitled to vote, or
one-half of the members of a corporation without stock, un
less a greater vote shall be required in its articles, amend its
articles so as to modify or enlarge its business or purposes,
change its name or location, increase or diminish its capital
stock, change its officers or its directors, or provide anything
which might have been originally provided in such articles,
but no corporation without stock shall change substantially
the original purposes of its organization. The amendment
shall be adopted only in accordance with the articles, if a
mode of amending the same shall have been therein
prescribed."

The provision that articles of incorporation shall state the
number of directors does not, in our judgment, prohibit the
suggested amendment because it is perfectly clear that, as
amended, the articles will state the number of directors. The
number, it is true, may vary depending upon the happening
of certain contingencies, but the contingencies themselves
and the consequent variation in number are set out. The
statute does not expressly or by implication suggest that the
number shall remain constant.

Neither does the suggested change run contrary to the
provisions of sec. 180.07, subsec. (1), Stats., set out above.
Here, such change as is being made is made by amendment.
JWR
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Fish and Game — Outlying Waters — Inland Waters —
Words and Phrases. — Little Sturgeon Bay, Rileys Bay,
Egg Harbor, Fish Creek Harbor, Eagle Harbor, Baileys
Harbor, Mud Bay, North Bay, Rowley's Bay, Washington
Harbor, Jackson Harbor and Detroit Harbor and the other
bays and harbors of Door County on Green Bay or Lake
Michigan are outlying waters within the meaning of sec.
29.01, subsec. (4).
A question of fact is involved in determining whether a

particular body of water is an outlying water or an inland
water within the meaning of sec. 29.01, subsec. (4).

July 10,1939.
Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

You have requested our opinion relative to the distinction
made in the statutes between outlying and inland waters,
especially with reference to waters in and around Door
County. Sec. 29.01, subsec. (4) Stats, states:

"All waters within the jurisdiction of the state are classi
fied as follows:
"Lakes Superior and Michigan, Green Bay, Sturgeon Bay,

Sawyer's harbor, and the Fox river from its mouth up to
the dam at De Pere are 'outlying waters.' All other waters,
including the bays, bayous and sloughs of the Mississippi
river bottoms, are 'inland waters.' "

You call attention to sec. 29.33, subsec. (4) setting up cer
tain "reserve waters" and providing that in certain bays
named therein, both on the Green Bay side and the Lake
Michigan side of Door county, no set-hooks or nets shall be
used, and to sec. 29.345 wherein certain bays in Door county
and elsewhere in the state are bounded and described. You

also call attention to the opinion in XXI Op. Atty. Gen. 469
holding that Little Sturgeon Bay, Riley's Bay, Egg Harbor,
Fish Creek Harbor, Eagle Harbor, Bailey's Harbor, Mud
Bay, North Bay, Rowley's Bay, Washington Harbor, Jack
son Harbor and Detroit Harbor in Washington Island are
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classified as inland waters. You further state that there are

certain other bays and harbors in Door county, principally
Garrett Bay, Ellison Bay, Europe Bay, Horseshoe Bay,
Whitefish Bay, Sand Bay, Lily Bay and Sister Bay, which
according to the foregoing opinion, would apparently be
classified as outlying waters, when in fact by their nature
these bays would appear no more to be outlying waters than
those mentioned in the said opinion. The opinion was pred
icated on the theory that the bounding and describing of the
waters therein named in sec. 29.345 evinces an intention on

the part of the legislature to differentiate these bodies of
waters from Green Bay and Lake Michigan so that they
would not be within the waters classified as outlying waters
in sec. 29.01. Another opinion in XXII Op. Atty. Gen. 266
holds that the legislature has not laid down a rule as to the
dividing line between outlying waters and inland waters and
that a question of fact is involved in determining this point.
You desire our opinion as to whether or not the opinion in
XXI Op. Atty. Gen. 469 is adhered to.
A careful consideration of the statutes involved impels us

to the conclusion that the opinion in XXI Op. Atty. Gen. 469
will not be followed. The fact that sec. 29.345 bounds cer
tain bays along the coast line of Door county and the fact
that certain of these bays are designated as "reserve wa
ters" by sec. 29.33, subsec. (4) would not appear to be espe
cially significant in construing sec. 29.01, subsec. (4). Nei
ther sec. 29.345 nor sec. 29.33, subsec. (4) makes any at
tempt to classify the waters named therein either as inland
or outlying waters, the bounding and designation of waters
in these sections being for a purpose entirely removed from
the purpose for which waters are classified as outlying or
inland waters in sec. 29.01, subsec. (4). This is demon
strated by the fact that Sturgeon Bay is among the waters
listed in both sections 29.345 and 29.33, subsec. (4), yet is
classified as an outlying water by sec. 29.01, subsec. (4).
There is no ambiguity in the language of sec. 29.01, subsec.
(4) so that the only question left for determination in ascer
taining whether a specific body of water is an outlying wa
ter within the enumeration of such waters in sec. 29.01,
subsection (4) is whether the water in question is in fact an
"other water" within the meaning of said subsection. The
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statutes give no clue as to whether within the meaning of
sec. 29.01, subsec. (4) the term "other waters" may be held
to mean waters which are directly connected with the wa
ters therein enumerated but are individualized to the extent

that they bear separate names. Surely, for all practical pur
poses it would appear that the waters of the various bays
and harbors on either side of Door county and on Washing
ton Island are in fact the waters of Green Bay or Lake
Michigan as the case may be. The question seems to arise
chiefly in connection with determining which bays and har
bors may be fished without a rod and reel license, and the
legislature not having made any distinction between various
waters for this purpose except the classification made in
29.01, subsec. (4), the waters of Green Bay and Lake Michi
gan and the waters of the various bays of Door county
would appear to be identical for this purpose at least.
Our present opinion then is that the various bays and har

bors of Door county, whether on Lake Michigan or on Green
Bay are, within the classification of sec. 29.01, subsec. (4),
outlying waters.
RHL

Taxation — Tax Sale — Tax Deed — Notice of Applicor-
Uon for — Notice of application for tax deed given by
county during its ownership of certificate subsequently sold
is substantial compliance with sec. 75.12, Stats., so pur
chaser of certificate may be issued tax deed.

July 10,1939.
Lloyd C. Ellingson,

District Attorney,

Menomonie, Wisconsin.

While the county owned a tax certificate it gave notice of
application for tax deed in accordance with the provisions of
sec. 75.12, Stats., but before taking the deed it sold and as
signed the certificate to a private individual. You ask
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whether the notice given by the county is sufficient to entitle
the purchaser to a tax deed upon such certificate or must he
serve a new notice pursuant to sec. 75.12, Stats.

Sec. 75.14, subsec. (1) Stats. 1937 provides:

"* * * the county clerk shall, * * * on presen
tation to him of the certificate of such sale and proof of
service of notice upon the occupant or that the lands are un
occupied as prescribed in the preceding section, execute
*  * * to the purchaser, his heirs or assigns, a deed of
the land * *

As this language is of no assistance upon the question ref
erence must be made to the statutory provision requiring
the giving of notice of application for tax deed which are
set out in sec. 75.12, subsec. (1) Stats. 1937 as follows:

"* * * such deed shall not be issued unless a written
notice shall have been served upon the owner or occupant,
*  * * by the holder of such certificate at least three
months prior thereto, stating that he is the owner of such
certificate and setting forth the date thereof, and giving no-
ice that after the expiration of three months from the serv
ice thereof such deed will be applied for. * *

The present problem revolves around the meaning of the
word "holder" as used in this section. It is susceptible of
two interpretations. It may be read as referring to the per
son who holds the certificate at the time of the application
and issuance of the tax deed, or to the person who holds the
certificate at the time of the giving of the notice. We must
determine which time is referred to.

If the first interpretation is proper then the statute re
quires that the person who makes the application for tax
deed must have given the notice of application therefor pro
vided by sec. 75.12 Stats, and a notice given by a previous
owner of the certificate during the time that he owned the
same would not be sufficient. On the other hand giving the
word "holder" the second meaning then there is no require
ment that the applicant for a tax deed must have himself
given a notice of application therefor and he would be en
titled to a tax deed upon a showing that he is the owner
thereof and that a proper and timely notice of application
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for tax deed was given by a prior owner of the certificate
during the time such prior owner owned the same. It is ob
vious that regardless of which is the proper interpretation
of the word "holder", the language used necessarily re
quires that the notice must be given by the person owning
and holding the certificate at the time the notice is given.
The second construction of this statute seems to be the lit

eral one. It would also appear to comply with the intent and
purpose underlying the requirement of the giving of notice
of application for tax deed before the same can be issued.
This requirement is designed to bring to the attention oi
those whose rights are to be divested that a tax deed will be
taken and given a last opportunity for redemption. Such
provisions for notice are for the benefit and protection of
those whose rights are to be divested. Klug v. Soldner, 228
Wis. 348, 280 N. W. 850.
Such purpose would be as effectively discharged and the

parties whose rights are to be divested by the tax deed
would obtain the same protection under either interpreta
tion of the meaning of the word "holder". The owner or oc
cupant of the land would have the same opportunity for re
demption in either case. In view thereof the giving to this
section the literal interpretation as merely requiring that
the notice of application for tax deed must be given by the
person who holds the certificate at the time of such notice
is in full conformity with the rule that such provision
should be liberally construed in favor of the persons whose
rights are to be protected.
There thus does not appear to be any good reason for re

stricting the construction of sec. 75.12 Stats, to requiring
that the notice of application for tax deed must be given by
the person who holds the certificate at the time of the appli
cation for and issuance of tax deed and therefore the literal

interpretation should be given thereto. Furthermore, the is
suance of a tax deed upon due and proper notice given by a
previous owner would appear to be a substantial compli
ance with the requirements of sec. 75.12. It has been held
"that substantial compliance with the form prescribed by
the statute is all that is required; that omissions and blun
ders that do not prejudice or deceive anyone or affect the
substance of the conveyance do not militate against the rule
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of substantial accuracy required by the statute." Maxon v.
Gates, (1908) 136 Wis.270,116 N. W. 759, citing Washhurn
L. Co. V. a. St P. M. & 0. R. Co., (1905) 124 Wis. 805,102
N. W. 546.

The question, however, is not free from doubt and in view
of the strictness with which proceedings in obtaining tax
titles are viewed by the courts, if the present owner of the
certificate desires to rely upon the prior notice given by the
assignor county he should be issued a tax deed upon the cer
tificate. The construction to be given the statute is so uncer
tain that we cannot say that under the circumstances the
clerk should question the right to a tax deed and refuse to
issue the same. The purchaser takes his own chances as to
the validity of such deed and if the notice is not sufficient
then by the provisions of the last sentence of sec. 75.12,
Stats, he has no recourse against the county by reason
thereof and his only remedy to procure a valid deed would
be to proceed under sec. 75.18, Stats. The safe and cautious
course for the purchaser to follow would be for him to give
a new notice of application for tax deed pursuant to sec.
75.12 Stats, after he has acquired title to the certificate.
HHP

Counties — County Board — County Board Resolutions
— County is without power, emergency or otherwise, to
provide by resolution that it will not continue a husband
and wife on its payroll at the same time nor employ any man
whose wife is gainfully employed nor any woman whose
husband is gainfully employed.

July 15,1989.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

In your letter you state:

"At the May meeting of the County Board of Supervisors
of Burnett County the following resolution was adopted:
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" 'Whereas, the unemployment in the State of Wisconsin
is very great, and
"Whereas, Burnett County has been called upon to do

what it can to relieve the situation,
"Therefore Be It Resolved, that beginning July 1st, 1939,

Burnett County will not continue a husband and wife on its
payroll at the same time, nor employ any man whose wife
is gainfully employed, nor any woman whose husband is
gainfully employed.'"
"After an investigation that gave me very little material

to decide the question I was of the opinion that under emer
gency conditions that this could be done by the County
Board, but that under ordinary conditions would be unlaw
ful as a breach of the Constitutional rights of a person's
right to work at anything he saw fit."

You wish our opinion as to whether the resolution is valid.
We shall approach the problem from the standpoint of

legislative power in the same field, as it is obvious that the
county can have no greater power than the legislature. It is
well settled that no one has any constitutional right to public
office or employment and that the holding of either is a priv
ilege rather than a right. State ex rel. Tesch v. Von Ba/anv-
bach, 12 Wis. 310; State ex rel. Buell v. Frear, 146 Wis. 291;
Ekern v. McGovern, 154 Wis. 157. It is equally well settled
that as to all offices or employments other than constitu
tional offices where the constitution prescribes the qualifi
cations for office, the legislature has a wide latitude in pre
scribing qualifications that are reasonably germane to the
duties which an officer or employe must perform—^reason
ably germane to qualifications for a particular office or em
ployment. See cases cited above and also State ex rel. Gub-
bins V. Anson, 132 Wis. 461; Fordyce v. State ex rel. Kelle-
her, 115 Wis. 608; State ex rel. Williams v. Samuelson, 131
Wis. 499; State ex rel. Bloomer v. Canavan, 155 Wis. 398.
The foregoing statement of the rule suggests that legisla

tive power to prescribe qualifications is subject to limita
tions. The cases cited would indicate, if they do not squarely
hold, that the limitation is that of prescribing a qualification
germane to fitness or capacity for a particular office or em
ployment.
None of the cases seem to analyze the question of why the

legislature is so limited in its exercise of power. It would
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seem that the probable constitutional limitation upon legis
lative power in this regard is Art I, sec. 1 of the Wisconsin
constitution (held to be the state equivalent to the equal
protection of the laws clause, Fourteenth Amendment to the
Constitution of the United States) (Pauly v. Kehhler, 175
Wis. 428), as well as the equal protection of the laws clause
of the Fourteenth Amendment to the Constitution of the

United States. While there is no constitutional right to a
public office or employment, it is deemed that these consti
tutional provisions do guarantee to the citizens of the state
the equal right to compete for public office or employment
subject to such regulations , by way of qualification as the
legislature may prescribe germane to the duties of a partic
ular office or employment. Where the qualification (classi
fication) is germane to such duties, there is no denial of
equal protection by the laws. Where the qualification (class
ification) is not germane to the duties, it would seem that
the legislation must fall within that sphere of legislation
deemed arbitrary and unconstitutional as a denial of equal
protection of the laws.
,  If the resolution in question is tested by the foregoing
analysis of legislative power, it is apparent that the resolu
tion must be condemned as the resolution is not even re

motely connected with qualifications, capacity or fitness for
public office or employment. We agree with you that in the
absence of an emergency, the county would be wholly with
out power to pass any such resolution. Can the resolution be
justified as emergency legislation? Neither circumstances
nor emergencies can create power, but both may furnish the
occasion for the exercise of power. Home Bldg. & Loan
Assoc. V. Blaisdell, 290 U. S. 398, 78 L. ed. 418. The de
clared purpose of the resolution is that of relieving the un
employment situation. To meet this situation, the county
classifies married and unmarried persons. Married persons
are employed upon the basis of need. There is no similar re
quirement with respect to unmarried persons. Granted that
the legislature in an emergency could give some weight to
need as a qualification for public office or employment (we
have found no case that has ever so held). It would seem
that under the constitutional provisions of both the state
and federal constitutions above cited, the legislature would
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be prohibited from resorting to an arbitrary classification.
Can it be said that the resolution in question gives married
persons the equal protection of the laws? It seems to us that
it cannot be so said; that the classification is entirely arbi
trary and the resolution therefore void.
The legislature of Massachusetts recently had under con

sideration six separate bills aimed at restricting public em
ployment of married women. Because of the doubtful con
stitutionality of these bills, the senate and house requested
an advisory opinion of the supreme judicial court of that
state in respect to the constitutionality of these several bills.
The court, under date of June 29, 1939, held all of the six
separate bills to be unconstitutional as a denial of the equal
protection of the laws to married women under the various
constitutional provisions of that state. The constitutional
provisions cited in the opinion and relied upon are not essen
tially different than our own. While the court did not find it
necessary to determine whether the legislation in question
was violative of the equal protection of the laws clause of
the Fourteenth Amendment to the Constitution of the

United States, it is apparent that the court arrived at its
conclusion by giving controlling weight to the state constitu
tional provision equivalent to the equal protection of the
laws clause of the Fourteenth Amendment to the Constitu

tion of the United States.

While the county resolution that you submit is not sub
ject to the same arbitrary discrimination against public em
ployment of married women as the six measures under con
sideration by the Massachusetts court, it is deemed that your
resolution does result in an arbitrary classification within
the analysis of the opinion of the court and that this opinion
is consistent with that analysis.
NSB
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Courts — Crirnmal Law — Recognizances in Murder
Cases — Under sec. 361.20, Stats., only recognizances given
in cases of murder must be docketed in the office of the clerk
of the circuit court.

July 15,1939.

James H. Larson,

District Attorney,

Shawano, Wisconsin.

You inquire as follows:

"Under 361.20 of the Wisconsin Statutes, may all recog
nizances be docketed upon the docket of judgments of the
Circuit Court?
"Subsection (1) of this statute discusses bail and recog

nizance generally and also specifically as related to murder.
Subsection (2) begins 'Such recognizance'. Does that refer
to all recognizances or does it limit it just to murder ?

"•It would seem to me that it would be proper for all re
cognizances to be filed, else what benefit would there be in the
sureties informing the judge that they have sufficient prop
erty for the bond, if the day after he signs as a surety he
could dispose of all this real estate."

Sections 361.20 and 361.21, Stats., read as follows:

"361.20 (1) The amount of penalty of the recognizance
or bail bond shall be in such sum as, in the opinion of the
officer taking the same, will secure the appearance of the
accused for trial. In cases of murder the reco^izance shall
be signed by the accused and at least two sureties, who shall
severally swear that they each own and possess unincum-
bered real estate, within this state, not exempt from sale on
execution, worth a certain sum mentioned, which sums so
sworn to by such sureties shall in the aggregate be double
the amount specified in said recognizance; but no surety
shall be accepted who shall not justify in at least one-third
of the amount fixed in said recognizance; and when re
quired by the district attorney or court shall give a full de
scription of such land and in what county such land is
situated.
"(2) Such recognizance shall, immediately after its exe

cution, be filed in the office of the clerk of the circuit court
and docketed upon the docket of judgments therein, in the
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same manner as judgments are required to be docketed in
such office; and a transcript thereof shall be immediately
ffied in every county where such lands are situated. The said
recognizance, from the time the same is executed before
such judge, shall bind and be a charge upon the lands and
tenements, real estate and chattels real of the parties exe
cuting such recognizance, whether owned by them jointly or
either of them severally and wherever the same may be sit
uated in this state, until such recognizance shall be fully paid
and satisfied or otherwise discharged by due course of law."
"361.21 No recognizance taken by any court or magis

trate, except as provided in section 361.20, shall bind any
lands, tenements or real estate or other property; but such
recogfnizance shall be deemed to be mere evidence of debt."

In the revised statutes of Wisconsin for 1849, chapter 145
was entitled—"Of the Arrest and Examination of Offend
ers, Commitment for Trial and Taking Bail."
That chapter was divided into thirty-one sections. Sec

tions 1 to 16, inclusive, corresponded very closely to present
Sections 361.01 to 361.17. Sec. 18, Chap. 145, Stats, of 1849,
read exactly the same as present Sec. 361.18, except for
punctuation. Sections 19 to 23, inclusive, and 25 to 31 in
clusive, of Chap. 145, Stats, of 1849, corresponded very
closely to present Sections 361.22 to 361.33. Sec. 17, Chap.
145, Stats, of 1849, read as follows:

"Persons charged with an offence punishable with death
shall not be admitted to bail, when the proof is evident or the
presumption great, but for all other offences, bail may be
taken in such sum as, in the opinion of the magistrate, will
secure the appearance of the person charged with the of
fence, at the court, where such person is to be tried."

Chap. 102, revised Statutes of 1849, was entitled "Of
Judgments and Executions, of the Exemption of Property
therefrom and the sale thereon, and of the Redemption of
Lands, etc."

Sec. 19 of that chapter read:

"No recognizance taken by any court or by any officer,
shall bind any lands, tenements or real estate or other prop
erty; but such recognizances shall be deemed to be mere evi
dences of debt."
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In the revised statutes of 1858 the material previously
found in Chap. 145, Stats, of 1849, was placed in Chap. 176.
No substantial changes were made in this material, however,
except that old section 17 was omitted and new sections 17
and 18 were inserted, reading as follows:

"Sec. 17. No officer other than a judge of the supreme
court, or judge of the circuit court, or judge of the county
court, shall hereafter be authorized to admit to bail any per
son charged with the crime of murder."
"Sec. 18. The amount of penalty of the recognizance or

bail bond, shall be in such sum as, in the opinion of the offi
cer taking the same, will secure the appearance of the ac
cused for trial. The recognizance shall be signed by the ac
cused and at least two sureties, who shall severally swear
that they each own and possess unincumbered real estate,
within this state, not exempt from sale on execution, to at
least double in value the amount of the recognizance. Such
recognizance shall, immediately after its execution, be filed
in the office of the clerk of the circuit court, and docketed
upon the docket of judgments therein, in the same manner
judgments are required to be docketed in such office. The
said recognizance, from the time the same is executed before
such judge, shall bind and be a charge upon the lands and
tenements, real estate and chattels real, of the parties exe
cuting such recognizance, whether owned by them jointly or
either of them severally and wherever the same may be
situated in this state, until such recognizance shall be fully
paid and satisfied, or otherwise discharged by due course of
law."

In the revised statutes of 1858, what had been Sec. 19 of
Chap. 102, Stats, of 1849, became section 40 of Chap. 132
but the language was in no way altered.
By chap. 157, Laws 1876, Section 18 of Chap. 176 of the

revised statutes of 1858 was amended by adding the fol
lowing words which still appear in Sec. 361.20, subsec. (1):

*** * * and when required by the district attorney or
court shall give a full description of such land and in what
county such land is situated."

In the 1878 statutes. Sec. 18 of Chap. 176 of the revised
statutes of 1858, became Sec. 4794, and, as approved by the
legislature in chap. 2, Laws, Extra Session of 1878, it read
as follows:
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"The amount of penalty of the recognizance or bail bond,
shall be in such sum as, in the opinion of the officer taking
the same, will secure the appearance of the accused for trial.
In cases of murder, the recognizance shall be signed by the
accused, and at least two sureties, who shall severally swear
that they each own and possess unincumbered real estate,
within this state, not exempt from sale on execution, to at
least double in value the amount of the recognizance and
when required by the district attorney, or court, shall give a
full description of such land, and in what county such land
is situated. Such recognizance shall, immediately after its
execution, be filed in the office of the clerk of the circuit
court, and docketed upon the docket of judgments therein,
in the same manner as judgments are required to be dock
eted in such office; and a transcript thereof shall be imme
diately filed in every county where such lands are situated.
The said recognizance from the time the same is executed,
before such judge, shall bind and be a charge upon the lands
and tenements, real estate and chattels real of the parties
executing such recognizance, whether owned by them jointly
or either of them severally, and wherever the same may be
situated in this state, until such recognizance shall be fully
paid and satisfied, or otherwise discharged by due course of
law."

It will thus be seen that the words—"in cases of murder"—

appeared for the first time in the revised statutes of 1878.
In the statutes of 1878 what had been Sec. 40 of Chap.

132, Stats, of 1858, became Sec. 4795, and read:

"No recognizance taken by any court or magistrate ex
cept as provided in the preceding section, shall bind any
lands, tenements, or real estate, or other property; but such
recognizance shall be deemed to be mere evidence of debt."

Thus, in 1878, what is now 361.21 was, for the first time,
placed with the other sections relating to recognizances.
Chap. 379, Laws, 1885, was entitled: "AN ACT to Amend

Section 4794, of the Revised Statutes, relating to hail in
murder cases" (Italics ours). From the effective date of
Chap. 379, Laws of 1885, down to 1925, Sec. 4794 of the
statutes read exactly the same as present Sec. 361.20, except
that it was not divided into subsections.

Section 4795 also continued unchanged.

Chap. 4, Laws, 1925, was—"AN ACT to Complete the Re
numbering of Sections of the Statute according to the deci-
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mal system Established by Section 35.19 of the Statutes."
By that chapter Sec. 4794 became Sec. 361.20, and Section
4795 became Sec. 361.21. Sec. 3 of said Chap. 4 provided:

"This act is not intended to and does not change the sub
stance or meaning of any statute, the sole purpose being to
renumber sections in connection with the revision of the
Statutes of Wisconsin."

Said Chap. 4 did not divide the newly renumbered Sec.
361.20 into subsections. Sec. 361.20 was divided into Sub
sections (1) and (2) by the revisor of statutes pursuant to
Sec. 43.08 of the statutes and appeared in its divided form
for the first time in the Statutes of 1925.

In the Statutes of 1925, the revisor substituted the words
—"Section 361.20" for "preceding section", where said
words appeared in Sec. 4795, now Sec. 361.21.
From the foregoing history of Sec. 361.20, it will be ob

served that originally it related to all recognizances. While
the words "in cases of murder" were inserted for the first
time in the revised statutes of 1878 by the revisors, the leg
islature by chap. 379, Laws, 1885, specifically approved this
change, and by the title of that chapter, indicated that in
their opinion it related to "bail in murder cases."

Since chap. 4, Laws, 1925, was not intended to change the
substance of what was Sec. 4794, present Sec. 361.20 which
was divided into subsections by the revisor of statutes pur
suant to Sec. 43.08, must be construed as though it were
not divided into subsections.

The only authority of a magistrate to require a statement
concerning unencumbered real estate, when accepting a
recognizance, is in cases of murder. Consequently, the
words, "such land", when used in Sec. 361.20, subsec. (1)
in reference to the land whose description and location may
be required by the district attorney or court, must refer to
the only land previously mentioned, towit: the land which
the sureties swear that they own and possess in connection
with the furnishing of recognizance in cases of murder.
Also, bearing in mind that no significance should be at
tached to the fact that Sec. 361.20 is divided into subsec
tions, and applying the rule of the last preceding antece
dent, the words "such recognizance" appearing at the be-
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ginning of Sec. 361.20, subsec. (2) must refer to the recog
nizance last mentioned above, which is a recognizance in
case of murder. Jorgenson v. City of Superior, 111 Wis.
561, 87 N. W. 565. Dagan v. State, 162 Wis. 353,156 N. W.
153.

Regardless of what conclusion might be drawn from the
origin, and from the language of present Sec. 361.20, as
found in the earlier statutes, the statute must be interpreted
as it now reads:

"The question is not what the legislature intended but
what did it mean when it used the language quoted.
*  ♦ ♦ » Wadhams Oil Company v. State, 210 Wis. 448,
at 458, 245 N. W. 646.

Sec. 361.21 also indicates that there may be some valid
recognizances which shall not bind any lands, tenements,
real estate, or other property, but shall be mere evidences of
debt.

Consequently, it is our opinion that Sec. 361.20 requires
that only those recognizances given in cases of murder must
be filed in the office of the clerk of the circuit court and dock
eted upon the docket of judgments therein.
JRW

Courts — Juvenile Court — Indians — Minors — Oh. 48,
Stats., does not authorize juvenile court to commit to the
state public school a dependent Indian child who resides on
the reservation and who maintains his tribal relations.

July 15,1939.

Board of Control.

Attention—^A. W. Bayley, Secretary,

You state that a dependent child, age twelve, is an en
rolled Indian residing with relatives on restricted land on
the Lac du Flambeau Indian Reservation, and you inquire if
such child may be brought into juvenile court for the pur-
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pose of being committed to the State Public School at
Sparta, at the expense of the county.
The relationship between the federal government and

tribal Indians residing on a reservation is said to be that of
guardian and ward. In general, the federal government has
exclusive jurisdiction over the Indian tribes, their terri
tory, their persons, and their property, at least in so far as
the activities of Indians on a reservation are concerned.

Congress has enacted certain criminal laws applicable to
tribal Indians residing on a reservation. See, 25 U. S. C. A.
No. 217, 218; 18 U. S. C. A. No. 548. The several states are
entirely without jurisdiction over the actions of an Indian
on the reservation even though such action may constitute a
violation of state law and regardless of the fact that con
gress has not enacted any statute relating to the particular
type of offense involved. See State v. Rufus, 205 Wis. 317,
and cases cited.

Although it is expressly declared that juvenile court pro
ceedings under Ch. 48, Stats., are not criminal proceedings,
they nevertheless are sufficiently in the nature of criminal
proceedings to make applicable the foregoing principles of
exclusive federal jurisdiction. Moreover, it would be quite
incompatible with the position of the federal government as
guardian over its Indian wards, if the state were to be per
mitted to take such a ward off the reservation into a state
institution under the direct guardianship and control of a
state agency which would be the result under sec. 48.22,
subsec. (2), Stats., if the child were committed to the state
public school.

Congress has passed an act permitting the Commissioner
of Indian Affairs to designate "Indian Reform Schools" and
to make rules and regulations for such schools. 25 U. S. C.
A. No. 302. Congress has also enacted legislation whereby
state authorities, under certain circumstances, may enter
upon Indian lands for the purpose of enforcing certain state
laws relating to health, sanitation, and education, but it has
nowhere authorized the states to infringe upon federal
guardianship in the manner contemplated by Ch. 48, Stats.,
regardless of the beneficent purposes of this chapter.
You are therefore advised that a state juvenile court is

without jurisdiction to commit to the state public school a
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dependent Indian child who resides on the reservation and
who maintains his tribal relations.

WHR

Criminal Law — Gambling — Lottery — Scheme of
"Treasure Chest" (a somewhat modified form of "Bank
Night") is a lottery.

July 17,1939.
John P. McEvoy,

District Attorney,

Kenosha, Wisconsin.

In your letter you request you state as follows:

"Since the Supreme Court's decision in the matter of State
ex rel. Robert S. Cowie versus La Crosse Theatres Com
pany, a domestic corporation, a local theatre has introduced
a new plan of drawing which is called 'Treasure Chest.' I
am enclosing a coupon upon which are printed some of the
rules.
"Registration is free of charge to everyone and is permit

ted on Tuesday, Wednesday and Thursday of each week at
the theatre or at any one of the numerous business places
which have been provided with registration facilities. Reg
istration must be made each week to be eligible for the
drawing on that particular week. For the greater conven
ience of all persons, the registration desk at the theatre has
been placed in the outer lobby of the theatre. No one has to
pay any monetary consideration for the privilege of either
registering or drawing a prize.
"In the operation of the plan, there is to be no discrimina

tion between those registering at the theatre or those regis
tering elsewhere, or between those in the theatre at the time
of the drawing and persons not therein; or between those
purchasing a ticket at the time of registration and those not
so doing. Attendance at the theatre is completely separate
and apart from the registration feature.
"The merchants receive no consideration from the theatre

for having registration facilities at their stores nor do they
pay the theatre anything for such registration facilities.
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"The person winning the prize will have the same for
warded to him by the management of the theatre regardless
of whether he is present at the time of the drawing or
whether he has purchased a ticket.
"It is claimed for the plan that it is an advertising me

dium for the theatre. You will note that on the reverse side
of the registration blank which is retained by the registrant,
the theatre has caused to be printed advertising material
showing what features are to play for the balance of the
week. It is claimed that the plan will be conducted in such
a manner as to give all registrants a fair and equal oppor
tunity to win the weekly award irrespective of theatre
attendance."

You wish to be advised whether, in our opinion, "Treas
ure Chest" is a lottery within the ruling of State ex rel.
Cowie V. La Crosse Theatres Company, 232 Wis. 153, 286
N. W. 707. You make no comment as to the salient feature

of the plan which, in our opinion, would be determinative of
the question and that is the proposition of whether the plan
in actual operation does increase theatre attendance upon
"Treasure Chest" night. If it does, and presumably it does,
as "it is of course manifest that the theatre receives from

the sales of its tickets enough to make it pay to maintain
the practice, else it would not continue it," La Crosse Thea
tres Case, supra, then we can see no distinguishing feature
in law upon the question of lottery or no lottery between
"Treasure Chest" and "Bank Night" as operated in the La
Crosse Theatre Company case.
You state that "it is claimed for the plan that it is an ad

vertising medium for the theatre." That has been the claim
of "Bank Night" since its inception. The claim is by no
means new. "Bank Night," "Treasure Chest" and all simi
lar schemes of advertising which involve (1) prize, (2)
chance and (3) increased profits as a result thereof (the
consideration), appear to be lotteries within the rule of the
La Crosse Theatres Company case. The actual mechanics of
operation or scheme of the plan would appear to be quite im
material if the three foregoing elements are present in the
plan. If the increased profits were not present in the plan,
the scheme as "so-called advertising" would be ineffective
and fall of its own weight. The actual scheme of operation
or method employed can be as varied as the limits of human
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ingenuity but if the three elements above cited are found in
a particular ingenious scheme or device under consideration,
that scheme or device would seem to be a lottery within the
rule of the La Crosse Theatre Company Case.
The plan under consideration upon its face does not ap

pear to have quite the magnetic lure and in the same pro
portions as the scheme under consideration in the case re
ferred to. But the magnetic lure is nevertheless present else
the plan would be ineffective and would be abandoned. It
may not result in increased profits to the same extent as the
scheme in the case referred to—^but it is obviously aimed at
increasing profits or it would not be used, and if it does do
that, it is a lottery. The magnitude of the profits does not
determine the question of a lottery. The question is whether
there are profits as a result of the scheme regardless of mag
nitude thereof. See XXVII Op. Atty. Gen. 190, 225, 611
and 764.

NSB

Public Lands — Taxation — Tax Collection — Refunds
— Where, unknowingly, individuals placed improvements
on unpatented government land and said improvements were
erroneously assessed to the owners of adjoining land and
taxes on said improvements were paid for the years 1927 to
1930 inclusive, voluntarily and without protest, said taxes
may not now be recovered under either 74.64, 74.73, subsec.
(1) or at common law.

July 17,1939.
Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

In your county there are, according to the original gov
ernment survey of 1863, a number of government lots. For
many years prior to 1935 certain improvements had been
taxed as part of the valuation of government lots 6, 7 and
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8. In 1985, upon application by certain individuals, the de
partment of the interior made a survey of the area adjacent
to said lots 6, 7 and 8. The 1935 survey disclosed that about
one hundred and ninety-three acres of land had previously
been omitted from the original government survey. As a re
sult of the 1935 survey, the one hundred and ninety-three
acres, previously omitted, were plotted into lots. The 1935
survey also revealed the fact that the improvements which
had been assessed against government lots 6, 7 and 8 were
actually on the one hundred and ninety-three acres omitted
from the original survey. The owners of the said govern
ment lots 6, 7 and 8 had been paying taxes on the improve
ments assessed against said lots but which improvements
were, in fact, on the omitted lands belonging to the U. S.
Government and on which patents are now being issued. The
taxes assessed for the many years prior to 1935 on these im
provements amount to a substantial sum, and the owners of
the original government lots 6, 7 and 8 are now making a
claim for refund of 1927-1930 taxes paid on such improve
ments, claiming that such taxes were illegal.

It is your opinion that the taxes assessed against these im
provements previous to 1935 are illegal. You refer to Sec.
74.73, and inquire whether or not "* * * the county is
liable for the recovery of such illegal taxes."
In XXIV Op. Atty. Gen. 401, this office ruled that pri

vately owned improvements on government owned lands
could be assessed and taxed. This opinion was based en
tirely upon construction of the Wisconsin taxation statutes,
but the courts of various states have held that improve
ments upon land of the United States are subject to taxation
by the state. This principle was enunciated upon the. theory
that the enabling act and the tax exemption statutes are
solely for the benefit and protection of the federal govern
ment, but that this protection is not violated by assessing
and taxing to private citizens the improvements which those
citizens have made upon public land. The improvements are
recognized as a species of property subsisting in the hands
of the citizen. The possession and use of these improve
ments are taxed to the citizen who enjoys, for those im
provements, the protection of the state. Sioux County v.
Tucker, 38 Nebr. 56, 56 N. W. 718; Crocker v. Donovan, 1
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Okla. 165, 30 P. 874. See also Percival v. Thurston Co., 14
Wash. 586, 45 P. 159.
In the Crocker case the court rejected the claim that the im
provements were part of the real estate and thus exempt
from taxation.

Approximately two months after the opinion in XXIV Op.
Atty. Gen. 401 was rendered, the legislature passed chapter
872, Laws, 1985, which became Sec. 70.174 of the statutes
and reads as follows:

"Improvements made by any person on land within this
state owned by the United States may be assessed either as
real or personal property to the person making the
same, if ascertainable, and otherwise to the occupant thereof
or the person receiving benefits therefrom."

This statute only stated what had already been held. Un
der this statute and the opinion in XXIV Op. Atty. Gen. 401,
and cases cited above, improvements on public land which
are made by individuals, are subject to assessment for taxa
tion. It does not appear that the improvements were sep
arately assessed in a manner which would make their as
sessment legal, and for purposes of this opinion it is as
sumed that the taxes were illegal. There is nothing in your
statement of facts to indicate that any of the taxes were
paid either involuntarily or under protest. Apparently, un
til the survey of 1985, the facts which gave rise to the claim
that the taxes were illegal, were not known.

Sections 74.64 and 74.78, subsec. (1) provide as follows:

74.64 "If any person, within two years after the payment
of any state or county tax by him, can satisfactorily show
to the county board that the same was improperly assessed
or was paid by mistake when it was not justly chargeable,
the said board shall order the same to be repaid by the
county treasurer; and if the taxes so refunded or any por
tion thereof be properly chargeable to any town, city or vil
lage it shall be so charged."

74.78 (1) "Any person aggrieved by the levy and collec
tion of any unlawful tax assessed against him may file a
claim therefor against the town, city, or village, whether in
corporated under general law or special charter, which col
lected such tex in the manner prescribed by law for filing
claims in other cases, and if it shall appear that the tax for
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which such claim was filed or any part thereof is unlawful
and that all conditions prescribed by law for the recovery of
illegal taxes have been complied with, the proper town
board, village board, or common council of any city, whether
incorporated under general law or special charter, may al
low and the proper town, city, or village treasurer shall pay
such person the amount of such claim found to be illegal and
excessive. If any town, city, or village shall fail or refuse to
allow such claim, the claimant may have and maintain an ac
tion against the same for the recovery of all money so un
lawfully levied and collected of him. Every such claim shall
be filed; and every action to recover any money so paid shall
be brought within one year after such payment and not
thereafter."

Sec. 74.64 directs the county board to refund state and
county taxes paid by an individual, provided said individual
can, within two years after the payment of said tax, satis
factorily show to the county board that the same was im
properly assessed or was paid by mistake when it was not
justly chargeable. Obviously, this section does not authorize
the county to refund any tax paid in 1936 or prior thereto
inasmuch as more than two years have expired since such
payment.

Sec. 74.73, subsec. (1), authorizes an individual, ag
grieved by the levy and collection of an unlawful tax as
sessed against him, to file a claim therefor against the town,
city, or village which collected such tax, provided all condi
tions prescribed by law for the recovery of illegal taxes have
been complied with. Under this statute, however, every such
claim must be filed, and every action to recover any money
paid for taxes must be brought, within one year after such
payment and not thereafter. XXIII Op. Atty. Gen. 572.
Moreover, this section does not authorize the filing of any
claim against a county or the commencement of an action
against a county. Neither does it authorize the filing of a
claim or the commencement of an action where the payment
is neither involuntary nor under protest.

It was held in State ex rel. Skeboygan v. Sheboygan Co.,
194 Wis. 456, at 461, 216 N. W. 144:

"The legislature has prescribed the remedy of the tax
payer who is compelled to pay a tax which is claimed by him
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to be unlawful. Under sec. 74.78 of the statutes it is the
duty of the taxpayer questioning the tax to pay the same un
der protest and then file a claim for a refund with the mu
nicipality to which the tax was paid." See also: Keystone
Lhr. Co. V. Pederson, 98 Wis. 466, 67 N. W. 696.

Obviously, therefore, under this section, the county would
not be liable for repajunent of these taxes or any part of
them.

The fact that the owners of government lots 6, 7, and 8
cannot avail themselves of the provisions of either Sec.
74.64 or 74.78. subsec. (1), does not, of itself, mean that they
are without remedy. See XI Op. Atty. Gen. 488.

"It has been held that a statutory method of this sort for
preserving the right to recover an invalid tax once paid is
not exclusive of the common-law right to recover it where
it was paid under compulsion. Ward v. Board of Commis
sioners of Love County, 258 U. S. 17, 40 Sup. Ct. 419; Car
penter V. Shaw, 280 U. S. 868, 50 Sup. Ct. 121; Security
Nat. Bank v. Young (C. C. A.), 55 Fed. (2d) 616 * *
Interstate Department Stores v. Henry, 224 Wis. 894, 896,
272 N. W. 451.

"Where a statutory remedy is provided for the enforce
ment of a common-law right without expressly, or by neces
sary inference, interfering with freedom to resort to the
old remedy, the new one is cumulative unless the court, on
grounds of public policy, sees fit to make its activity in that
field more or less contingent upon the new remedy being ex
hausted * * Field V. Milwaukee, 161 Wis. 898, 895,
154 N. W. 698.
"Counsel is in error as to its being necessary in order to

secure the benefit of sec. 1164 [74.78] for the person ag
grieved to wait until there is duress of property before mak
ing payment of the tax. Independently of the statute, if one
pays a tax involuntarily, as to relieve his property from a
levy existing thereon, or to prevent a threatened and im
pending levy, he may sue to recover back the tax. No statute
was ever considered necessary for that purpose. Matheson
V. Mazommde, 20 Wis. 191; Pareher v. Marathon Co., 52
Wis. 888, 9 N. W. 28; Buggies v. Fond du Lac, 58 Wis. 486,
10 N. W. 565; Western Ranches v. Custer Co. 89 Fed. 577.
It will be observed that an action based on involuntary pay
ment of an illegal tax was held to be maintainable in this
state before the passage of the law of 1870, now embodied
in the section referred to. The rule in respect to the matter,
supported by many authorities, is thus stated in 27 Am. &
Eng. Ency. of Law (2d ed.) 762;
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'Where the payment is involuntary, protest is not neces
sary, in the absence of statute, to entitle the taxpayer to re
cover taxes paid under compulsion. And where illegal taxes
are voluntarily paid a protest will not enable the taxpayer to
recover, unless it is provided by statute that a recovery may
be had where the payment was made under protest.'
"That rule is fully discussed in Western Ranches v. Ouster

Co,, supra.
"The statute under consideration was doubtless passed for

the very purpose of permitting a person aggrieved by illegal
t^es assessed against his property to prevent undue preju
dicial enforcement thereof, by paying the same under pro
test, notifying the officer at the time of such payment that
he claims the taxes to be illegal and will seek his remedy to
recover back the money. This court said in the first case
decided after passage of the law in question:
'Should the officers of the town attempt to . . . as

sess a tax wholly unauthorized and illegal . . . the
plaintiffs will have their action at law to recover back the
money if paid under protest or on levy or distress of per
sonal property . . .' Jvdd v. Fox Lake, 28 Wis. 583, 587.
"Thus recognizing the statutory right as distinct from the

Common-law right. That was repeated in Sage v. Fifield,
68 Wis. 546, 32 N. W. 629. * * A. H. Stange Co. v.
Merrill, 134 Wis. 514, 518-519, 115 N. W. 115. Also see:
Welch V. Oconomowoc, 197 Wis. 173, 221 N. W. 750 and Fox
Valley Canning Co. v. Hortonville, 207 Wis. 502, 242 N. W.
142.

At the conunon law a person who voluntarily paid a tax
lost the right to bring an action to recover it or to question
its legality.

"It is very well settled that by the voluntary payment of
a tax all right to bring action to recover it back or question
its legality is waived. Custin v. Viroqua, 67 Wis. 314, 30
N. W. 515. The principle is a salutary one. It tends to quiet
disputes, diminish litigation, and relieve from embarrass
ment the transaction of public business. If a person could,
without any coercion, fraud, or mistake of fact, pay a tax
without objection and afterwards demand his money back
and successfully maintain an action to recover it because he
forgot at the time of payment that he proposed to contest
the tax or because he did no know the legal effect of a vol
untary payment, the door would be opened wide for actions
to recover back payments made voluntarily, but subse
quently repended of. We decline to open that door



Opinions op the Attorney General 465

*  * State ex rel. Marshall & Illsley Bank v. Leuch,
155 Wis. 499, 500, 144 N. W. 1121. See also: Powell v. St.
Croix County, 46 Wis. 210, 50 N. W. 1013; and Parcher v.
Marathon County, 52 Wis. 388, 9 N. W. 23.

These latter two cases were decided after the enactment

of Sec. 74.73, which, however, the court, as well as counsel,
apparently overlooked, {Welch v. Oconomowoc, supra, p.
179); hence, they must be regarded as enunciating rules of
the common law. At the common law the important ques
tion was not whether the tax was paid under protest, but
whether it was paid involuntarily.

"It is fundamental that in order to constitute an involun
tary payment there must be some form of coercion. This co
ercion may be in the form of a threat on the part of the tax
collector to levy on the goods of the taxpayer if he does not
pay, or it may be in the nature of heavy penalties visited by
law upon the taxpayer in case of nonpayment. In this case
there was no threat on the part of any one to make levy, or
pursue any other remedy for the purpose of making col
lection of the tax. If we find any coercion here it must be
due to the penalties resulting from a failure to pay the tax
4: Us its**

*** * * That penalty is interest at the rate of six per

centum per annum< A payment, to avoid such a penalty does
not constitute an involuntary pajmient, even though accom
panied by a formal protest." Beck v. State, 196 Wis. 242,
244-245, 247, 219 N. W. 197.
"* * * All tax payments are presumed to be voluntary

until the contrary is made to appear, and it is settled that if
the pajunent of a tax is a voluntary payment, it cannot be
recovered except under a statute which operates regardless
of whether the pajonent is voluntary or compulsory. Beck v.
State, 196 Wis. 242, 219 N. W. 197. See 3 Cooley, Taxation
(4th ed.) p. 2561, sec. 2382. Sub. (9) provides a way in
which the taxpayer may readily prove the involuntary char
acter of his payment by registering a protest at the time of
payment. Where he has not taken advantage of this method,
as here, his failure to protest itself might be regarded as an
indication of voluntary payment, but in any event a suffi
cient complaint must allege facts indicating a resistant atti
tude and circumstances capable of overcoming that attitude
*  * Interstate Department Stores v. Henry, supra,
page 397.
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It was indicated in the case of State ex rel. Marshall &
Illsley Bank v. Leuch, supra, that a tax might be recovered
if paid under coercion, fraud, or mistake of fact.
In the case of State ex rel. Pabst Brewing Co. v. Kotecki,

163 Wis. 101, 157 N. W. 559, it was held that a tax could be
refunded where a mistake of fact upon the part of the tax
authorities amounted to a fraud which prevented a volun
tary payment.

In the case of Harrison v. City of Milwaukee, 49 Wis. 247,
5 N. W. 326, it was held that a fraudulent misrepresentation
of the city officers, which resulted in pajunent of a double as
sessment, prevented the payment of such assessment from
being voluntary and hence did not preclude recovery.
Payment of taxes under a mistake of fact, however, is

generally held to be not recoverable where the mistake is
that of the taxpayer and due to his own neglect. Cooley,
Taxation, (4th ed.). Vol. 3, page 2583. Shenango Furnace
Co. V. Fairfield Tp., 229 Pa. 357, 78 Atl. 937.
In San Diego Land <& Town Co. v. La Presa School Dis

trict, 122 Cal. 98, 54 Pac. 528, it was held that if property is
assessed in a district where it is not situated, one voluntarily
paying the tax cannot recover where he had the means of
discovering the mistake. See also: Louisiana Realty Co. v.
McAlester, 25 Okla. 726, 108 Pac. 391, and Welton v. Mer-
nck Co., 16 Nebr. 83, 20 N. W. 111.

Mistake or ignorance of fact is not ground of recovery
where the public records show the facts, since public policy
requires that taxpayers be presumed to know facts appear
ing of record. Miner v. Clifton Tp., 30 S. D. 127,137 N. Y.
585.

The circumstances in the case at hand are not akin either

to those in Fremont E. & M. V. R. Co. v. Holt County,
(Nebr.) 45 N. W. 163, where it was held that taxes were re
coverable when paid to a collector no longer having au
thority to collect them and hence where no question of vol
untary payment of illegal taxes arose; or to those in Peder-
son vs. Stanley County, (S. D.) 149 N. W. 422, where the
money was recoverable because the property was not within
the jurisdiction, of the municipality seeking to impose the tax
which was construed as, in effect, no tax at all.
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In the present instance the taxes for which recovery is
sought were paid under a mistake of fact which the tax
payer could have discovered at any time in the manner by
which it was eventually discovered, that is, by reference to
the original survey and by application for a new survey.
In addition, it is also to be pointed out that a common law

action to recover taxes is assumpsit for money had and re
ceived. Grand Rapids v. Blakely, 40 Mich. 367; Garland Co.
V. Gaines, 47 Ark. 558, 2 S. W. 460.

Courts of equity have no original jurisdiction in actions to
recover taxes. Bower v. Amer. Lbr. & Expoi't Co., 195 Ala.
572, 71 So. 100.

Consequently, if the taxes in question were paid to the
county and a common law action commenced against it to
recover said taxes, the six year statute of limitations pre
scribed in Sec. 330.19, subsec. (3), would probably operate
as a bar to the maintenance of the action.
From the foregoing discussion, it is our opinion that no

recovery of the taxes could be had either through a statu
tory or a common law action.
JRW

Taxation — Reassessments — Supervision of Assess
ments — Public Officers — Tax Commission — Tax com
mission may modify or amend order under sec. 70.75, Stats.,
to provide for supervision instead of reassessment previ
ously ordered.

July 21,1939.

Tax Commission.

In March of this year certain taxpayers of the city of Su
perior filed with you a petition requesting reassessment of
all the taxable property therein for the year 1938 pursuant
to sec. 70.75, Stats. Thereafter, upon due notice a public
hearing was held and upon the evidence there introduced
the commission, by an order dated April 21,1939, after find-
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ing that the assessment for the year 1938 was not in sub
stantial compliance with law and that the interest of the
public would be promoted by a reassessment thereof, or
dered a reassessment for the year 1938.

After the supervisor and the other persons appointed had
proceeded with the work of reassessment, the reports
thereof demonstrated that the consequences of a continua
tion thereof were so involved and extensive that the interest

of the public would be better promoted by supervision of the
assessment of the succeeding years rather than a reassess
ment of the year 1938. The supervisor of said reassessment,
the mayor and finance committee of the city council and the
taxpayer who initiated the proceedings have all advised the
commission that in view of all of the facts as they now ap
pear it is their opinion that the interests of all of the tax
payers of such district would be best promoted by supervi
sion of future assessments instead of a reassessment of the
year 1938 and requested that the commission take steps to
effectuate such supervision. The work that has already been
done although pointed toward reassessment of the year 1938
is identical with work required for future supervision and
may be utilized just as effectively therefor without loss or
additional expense.
You request an opinion as to whether under the foregoing

facts the commission has power at this time to modify or
amend its order of April 21,1939 so as to provide for super
vision of future assessments under subsec. (3) of sec. 70.75
Stats, rather than reassessment of the previous year, and
adopt the work that has already been done for the purposes
of and carry over the cost thereof to such future super
vision.

Sec. 70.75, subsec. (1) Stats, provides inter alia:

"Whenever it shall satisfactorily appear to the tax com
mission upon written complaint made by the owner or own
ers, or their legal representatives, of taxable property in
any taxation district, * * * and upon full investiga
tion, that the assessment of property in such taxation dis
trict is not in substantial compliance with law and that the
interest of the public will be promoted by a reassessment
thereof, said commission shall have authority in its discre
tion to order a reassessment of all or of any part of the tax
able property in such district * * *. The filing in the
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office of the commission of the application for such reassess
ment, signed by the required number of taxpayers or their
legal representatives, shall impose upon the tax commission
the duty, under the powers conferred by subsection (1) of
section 73.03, to review the assessment complained of and,
if, in its judgment upon full investigation, it shall find such
assessnient not in substantial compliance with law and that
public interest will be promoted by a reassessment, to cor
rect such assessment by a reassessment as herein provided
*  * *. As a part of its investigation of the assessment
complained of, the tax commission shall hold a hearing at
some convenient place within or near the taxation district
which is sought to be reassessed. At such hearing testimony
may be offered as to the inequality or equality of the assess
ment, whether or not the public interest will be promoted by
a reassessment and as to such other matters as may be de
sired by the commission. * *

Sec. 70.75, subsec. (3) Stats., provides in part as follows:
"Whenever the commission shall determine after the hear

ing provided for in subsection (1) of this section, that the
assessment complained of was not made in substantial com
pliance with law but that the interests of all of the taxpay
ers of such district will be best promoted by special super
vision of succeeding assessments to the end that the assess
ment of such district shall thereafter be lawfully made it
may proceed as follows: It may designate some person or
persons in the employ of the commission or appoint some
other qualified person or persons to assist the local assessor
in making the assessment to be made thereafter in such dis
trict. * * * The cost of making such special supervi
sion shall be borne by the taxation district and paid in the
manner provided for upon a reassessment of such district;
«  ̂ f*

The court in State ex rel South Range v. Tax Comm.,
(1918) 168 Wis. 253, 169 N. W. 555, in referring to the
above quoted statutes, said:

"It is quite evident from the legislation upon the subject
that the cardinal thought of the lawmaking body was to pro
vide an efficient means of securing just assessments, and
that whenever it is made to appear to the tax commission,
in the manner provided by law, that such an assessment has
to be made in any assessment district and that the interests
of the public will be promoted by a reassessment, then the
commission may, in its discretion order one to be made.
*  * * The legislation in question seeks a just and equit
able distribution of tax burdens and should be liberally con
strued to effectuate that desirable result."
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This language was quoted with approval by the court in
Knatis V. Roloff, (1922) 178 Wis. 579, 190 N. W. 463.

Sec. 78.03, subsec. (1) Stats, specifically confers upon the
tax commission power and authority:

"To have and exercise general supervision over the admin
istration of the assessment and tax laws of the state, over
assessors, boards of review, supervisors of assessments, and
assessors of incomes, and over county boards in the per
formance of their duties in making the taxation district as
sessment, to the end that all assessments of property be
made relatively just and equal at full value and that all as
sessments of income may be legally and accurately made in
substantial compliance with law. It shall be the final as
sessing body of the state and the final administrative au
thority in the determination of contests concerning assess
ments. All applications of whatever nature to the tax com
mission to correct or revise assessments are administrative
and not judicial reviews, and when its powers to correct any
assessment have been invoked in the various ways set forth
in chapters 70 to 76, inclusive, the assessment complained
of shall not be final and complete until final action upon it
has been taken by the tax commission."

The provisions of sec. 70.75 Stats, thus must be given that
liberal construction which will effectuate and give force to
the legislative intent that the best interests of the public be
served.

Where the commission is in accord with the views of the

supervisor of assessments, the mayor and finance committee
of the city, and the initiating taxpayer that the facts dis
closed by the reassessment work as it has progressed, to
gether with those presented at the hearing presently show
that the magnitude of a reassessment of the year 1938 is so
great that a continuation thereof will not promote and serve
the best "interests of all the taxpayers of such district" but
that the same would be best promoted and served by super
vision of the subsequent assessments, a continuation of the
reassessment is not justifiable. Certainly, the statutes do
not contemplate or require that the commission shall carry
on and perform acts which are contrary to the best interests
of the public. The underlying purpose of these statutes is to
effect "a just and equal distribution of tax burdens" in a
manner that serves the best interests of the public.
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Whether after it had previously ordered reassessment the
commission would have power to order supervision of future
assessments over the objection by the initiating taxpayer is
not here involved. Under the facts here presented, and par
ticularly the fact that the initiating taxpayers, the repre
sentatives of the city and the tax commission all agree that
the interest of the public will be best served by supervision
of future assessments rather than correction of the past as
sessment, it is our opinion that under sec. 70.75, Stats., the
commission may properly amend or modify its former order
so as to provide for supervision of future assessments and
adopt the work that has already been done in lieu of doing
the same anew for the purposes of supervision, the same
identical work being necessary if not so adopted, and in the
interests of equity and economy transfer the cost and ex
pense thereof to such future supervision.
HHP

Municipal Corporations — City Ordinances — Closing-out
Sales — Trade Regulations — Merchant selling out season
able merchandise at close of season, is not required to obtain
license for "closing-out" sale, under sec. 66.35, subsec. (1),
Stats.

July 29,1939.
E. E. Hohman,

District Attorney,

Wausau, Wisconsin.

You inquire whether it is necessary for a merchant to ob
tain a license under sec. 66.35, subsec. (1), Stats., for a clos
ing-out sale of seasonable merchandise where the merchant
does not intend to vacate the premises, but wishes only to
avoid carrying over seasonable goods to another season.
You also state that there is no ordinance in your city con
cerning such licenses.

Sec. 66.35, subsec. (1), reads in part:
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"No person shall conduct in any city a 'closing-out sale'
of merchandise except in the manner hereinafter provided
or in the. manner provided by ordinance of such city. Every
person shall obtain a city license before retailing or adver
tising for retail any merchandise represented to be mer
chandise of a bankrupt, insolvent, assignee, liquidator, ad
juster, administrator, trustee, executor, receiver,, whole
saler, jobber, manufacturer, or of any business that is in
liquidation, that is closing out, closing or disposing of its
stock or a particular part or department thereof, that has
lost its lease or has been or is being forced out of business,
that is disposing of stock on hand because of damage by fire,
water, smoke or other cause, or that for any reason is forced
to dispose of stock on hand. * * *"

From the wording of the statute it appears that it was in
tended to apply where the merchant is closing out all or a
part of his stock permanently, and not to the situation
where seasonable merchandise is sold at special sale at the
end of the season.

This result seems more reasonable in view of the purpose
of this type of legislation.
In State v. Kartus, 230 Ala. 352,162 So. 533,101 A. L. R.

1336, 1340 (1935), which determined the constitutionality
of a similar statute, the court said in its discussion of the
basis for such laws:

*  * that frauds might be practiced upon the un
suspecting and gullible public, who, thinking that they would
be able to purchase goods at less cost, might be attracted by
the advertisement, which in fact was false, we likewise have
no doubt. To prevent the possibility of such a fraud, parties
engaged in such business were required to procure a license,
and before such license could issue, a showing verified by af
fidavit was required, * * *"

It is a well known fact that in order to completely dispose
of a stock of goods where the merchant is going out of busi
ness for one reason or another, substantial discounts will
have to be made, and possibly certain items will even have to
be sold at a loss. Consequently, the public may expect to
purchase real bargains at such a forced sale, if the sale is a
bona fide "closing-out sale." The apparent purpose of our
statute in licensing these sales is to furnish such supervision
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and control as may be necessary to insure that a sale adver
tised as a "closing-out sale" is one in fact, and not merely a
bait or lure to attract bargain hunters to the sales conducted
by more or less itinerant merchants who make a profession
of selling their wares at all times under the guise of "clos
ing-out sales" but at no real sacrifice in price.
The situation is entirely different in the case of the per

manently located merchant who merely wants to dispose of
seasonable goods at some discount rather than to carry them
over to the next season. He will presumably continue in
business, and the public knows that while he is not really
forced to sell at a loss, there will, nevertheless, be reason
able discounts so as to enable the merchant to stock his

shelves with new goods for the coming season. Otherwise,
he will be forced to store the seasonable goods until the next
appropriate season, entailing expense and depreciation
through changes in styles and the like, while at the same time
having his money invested in the goods which cannot be
moved until the following year.
For these reasons it is our opinion that sec. 66.85, subsec.

(1), does not apply to a so-called "closing-out sale" of sea
sonable merchandise where the merchant is continuing in
business and will presumably carry the same line of goods
when the season for selling such goods comes around again.
WHR

Automobiles — Law of Road — Dealer's License Plates —
A service vehicle may not be operated on dealer's license
plates within the provisions of sec. 85.02, subsec. (8), Stats.,
even though it may be offered for sale.

July 29,1939.

Fred R. Zimmerman,

Secretary of State.

You have submitted the following statement of facts;

"The Dealer's License Law, Section 85.02 (3), provides
that motor vehicle dealers shall register in the regular man-
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ner, service vehicles owned by them, excepting only vehicles
displayed for retail sale or used for demonstration purposes.
"It has come to the attention of this department that a

number of motor vehicle dealers licensed under Section 85.02
to sell automobiles, and in most cases motor trucks, are also
engaged in the sale of farm machinery, such as mowers,
binders, plows, tractors, cultivators, etc. Some of these deal
ers have constructed specially designed trailers, and others
have constructed specially designed motor trucks for the
purpose of hauling and delivering farm machinery sold by
them.
"Some of these dealers have been operating these vehicles

with their dealer's license plates attached, contending that
they are entitled to do so because the trucks or trailers are
for sale, and, therefore, legally entitled to be operated on
dealer's license plates. One dealer, in particular, makes a
business of building these specially designed trucks to haul
farm machinery, and uses them for that purpose in deliver
ing machinery sold by him, and often sells these specially de
signed trucks to other implement dealers, both within and
outside the State of Wisconsin."

You then inquire our opinion as to whether or not it is
permissible for motor vehicle dealers to use their dealer's
license plates on trucks or trailers used for the delivery of
farm machinery under the circumstances as set out above.

In our opinion such use is improper. Sec. 85.02, subsec.
(3), Stats., provides that all service vehicles owned by deal
ers, distributors or manufacturers shall be registered in the
same manner as are other vehicles but excepts "* * *
vehicles displayed for retail sale or used for demonstration
purposes by a dealer, distributor or manufacturer."

It is the obvious intent of the subsection to require the or
dinary motor vehicle license in the case of all service vehicles
used by motor vehicle dealers in the pursuit of their busi
ness. A service vehicle, within the meaning of this law,
refers to any vehicle which is used for any purpose other
than for purposes of demonstration or for display.

It is quite apparent that in the cases to which you refer
the vehicles in question are being used for other purposes.

It is a cardinal rule of statutory construction that where
possible, statutes are to be given a meaning that will avoid
absurd consequences. If any construction other than the one
suggested were to be adopted in this case it would be possi-
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ble for a dealer, sim4)ly by offering a service truck for sale,
to escape the requirement of the license fee otherwise im
posed upon such vehicles.
We are of the opinion that the legislature intended no

such absurd consequence and that if the question of con
struction were doubtful, a construction leading to such a
consequence should be avoided if possible. Here it can be
avoided simply by giving the words employed their usual
and accepted meaning.
JWR
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Banks and Banking — Reconstruction. Finance Corpora^
tion — State Banks — Corporations — The provisions of
section 221.55 do not apply to the Reconstruction Finance
Corporation in connection with the purchase by that cor
poration of preferred stock and debentures of a state bank.

August 1,1939.

Frank H. Bixby, Commissioner,

Banking Commission.

You have requested our opinion relative to the applica
tion of section 221.56 of the Wisconsin statutes to the Recon

struction Finance Corporation in connection with the pur
chase of preferred stock and debentures of a Wisconsin state
bank by that corporation. Section 221.56 contains four sub
sections which may be summarized as follows:

Subsection (1) provides that any domestic corporation or
trust owning a majority of the stock in a state bank shall
be deemed to be engaged in the business of banking and sub
ject to the supervision of the state banking department. The
subsection contains further provisions relating to the filing
of reports, the withholding of dividends on bank stock from
such corporations and certain other powers of the banking
commission over such corporations.

Subsection (2) provides that subsection (1) shall apply
to any foreign corporation, association, etc. authorized to
to do business in Wisconsin.

Subsection (8) requires that every foreign corporation
owning stock in a state bank or trust company shall be lia
ble to the creditors thereof for assessments. Provision is

made for the deposit of securities with the state treasurer
by such foreign corporation in an amount equal to fifty per
cent of the par value of the bank stock held, and it contains
certain other provisions relating to the enforcement of
assessments.

Subsection (4) relates to matters with which we are not
presently concerned.
With respect to subsection (1) it will be noted that in ac

cordance with the provisions of subsection (2), this subsec
tion applies only to a foreign corporation, association, in-
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vestment trust or other form of trust which shall be au

thorized to do business in Wisconsin. The Reconstruction

Finance Corporation is, of course, not required to seek any
authority from the state of Wisconsin in order that it might
carry out its functions here. It is not "authorized to do
business" in Wisconsin under the provisions of chapter 226,
Wisconsin statutes. By section 226.01 of that chapter, it is
provided that said chapter does not apply to corporations
not organized or conducted for profit and these terms would
appear to exclude the Reconstruction Finance Corporation
from the operation of the statutes. These and other consid
erations are discussed in VII Opinions of Attorney General
498 and further amplification does not appear to be neces
sary. See also XXVIII Op. Atty. Gen. 3.

With respect to subsection (3), the provisions relating to
assessability will not apply since the purchase in the pres
ent case by the Reconstruction Finance Corporation is a
purchase of preferred stock and debentures. By section
221.046, subsec (3) it is provided that debentures shall in
no case be subject to any assessment and by section 221.047,
subsec. (5) it is provided that preferred stock shall in no
case be subject to any assessment. With respect to the pro
vision of subsection (3) of 221.56 requiring the deposit of
securities in the amount of fifty per cent of the par value of
stock in a state bank owned by a foreign corporation, it is
obvious that this provision does not apply to a purchase of
preferred stock. The provisions of subsection (3) were en
acted prior to the enactment of section 221.047 wherein the
issuance of preferred stock by state banks was authorized.
Such requirement would appear to be for the sole purpose of
securing payment of assessments on stock and where the
stock is by statute not assessable, such provision would not
apply.
RHL
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Counties — County Clerk — Public Lands — Public Offfr
cers — Mortgages, Deeds, etc. — Warranty Deed — A
county clerk has no implied authorization to convey county
lands by warranty deed,

Aug. 2,1939.
E. E. HOHMAN,

District Attorney,

Wausau, Wisconsin.

You submit the following statement of facts and
question:

"The County acquired title to lands for highway purposes.
The land in question was transferred to the County. Subse
quently the County Board, by formal resolution, authorized
the tonsfer of a portion of said lands which were not neces
sary for right-of-ways to be sold for One Dollar. This reso
lution did not authorize transfer by warranty deed. In ac
cordance with said resolution the County Clerk transferred
the land by Warranty Deed. This warranty deed did not
refer to the resolution of the County Board authorizing the
transfer of the lands.
"Question. May a County transfer title to lands by war

ranty deed, thereby making the County liable for antece
dent defects in title?"

In our opinion the county clerk did not have authority to
convey the lands involved by warranty deed.

It has been held, and so far as we know there is no hold
ing to the contrary, that in the absence of a statute so au
thorizing, a county cannot convey lands by warranty deed.
Harrison v. Palo Alto County, 104 Iowa 388, 73 N. W. 872;
see also, 15 Corpus Juris 539.
As to whether or not the Marathon coimty board could

have authorized a conveyance by warranty deed pursuant to
the provisions of sec. 59.01 and sec. 59.07, subsec. (2),
Stats., we are not here called upon to decide. Whatever may
be the power of the county board in the premises, it is ap
parent that the power of the clerk is restricted to executing
the direction of the county board. Cf. 59.67, subsec. (2),
Stats., and cases cited thereunder in the Wisconsin Annota
tions.
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The Iowa case cited above {Hwnison v. Palo Alto County,
104 Iowa 383, 73 N. W. 872) turned upon the ground that
the power of the county board to convey lands by warranty
deed could not be implied since it was not necessary in order
to effect a transfer. By the same process of reasoning such
power cannot be implied in the county clerk under similar
circumstances.

It is, of course, understood that a county is not bound by
the unauthorized acts of its officials. XXV Op. Atty. Gen.
689.

JWR

Elections — Corrupt Practices — lAmitation of Expendi
tures by Candidate — Public Officers — Circuit Judge —
Words and Phrases — "State Officers" — Amount candi
date for circuit judge may expenid in campaign for election
is governed by subsec. (h) of sec. 12.20 Stats., 1937.

August 2,1939.

Raymond P. Dohr,

District Attorney,

Appleton, Wisconsin.

You have requested an opinion on the following question:
Is the amount that a candidate for judge of the circuit
court may expend in his campaign for election governed by
the limitation of par. (d) of subsec. (1) of sec. 12.20, Stats.
1937 or by the provisions of par. (h) of subsec. (1) of sec.
12.20, Stats. 1937?
By the provisions of sec. 12.20, Stats. 1937, a candidate

shall not expend in his campaign for election "* * * in
excess of one-half of the amounts herein specified, namely:

"(a) For United States senator, five thousand dollars.
"(b) For representative in congress, seventeen hundred

and fifty dollars.
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"(c) For governor, four thousand dollars. For judge of
the supreme court or state superintendent of schools, three
thousand dollars.
"(d) For other state officers, fifteen hundred dollars.
" (e) For state senator, four hundred dollars.
" (f) For member of assembly, one hundred fifty dollars.
" (g) For presidential elector at large, five hundred dol

lars, and for presidential elector for any congressional dis
trict, one hundred dollars.
" (h) For any county, city, village or tovm officer, for any

judge or for any officer not hereinbefore mentioned, who, if
nominated and elected, would receive a salary, a sum not ex
ceeding one-third of the salary to which such person would,
if elected, be entitled during the first year of his incumbency
of such office. * * *"

If the office of circuit judge is included within the words
"state officer" as used in subsec. (d) it then quite clearly is
not included within the words "any judge" as used in sub-
sec. (h), and the expenditure that could lawfully be made
by a candidate for circuit judge in his campaign for election
would be limited to seven hundred fifty dollars. The ques
tion then resolves itself into whether the office of circuit

judge is included within the term "state officers" as used in
par. (d) of subsec. (1) of sec. 12.20, Stats.
The term "state officer" is one of varying import. It has

been frequently considered by the courts, and various mean
ings have been accorded to it. Although many tests have
been devised by the courts to determine whether or not a
particular officer was a "state officer", no one test of itself
has been held to be decisive. The meaning accorded the term
"state officer" has varied according to the context and the
nature and purpose of the constitutional or statutory pro
vision in which it is found.

It is true that in the case of Milwaukee County v. Halsey,
(1912) 149 Wis. 82,136 N. W. 189, a circuit judge is spoken
of as a "state officer". However, the statute involved in the
said case, and construed by the court, related to the creation,
tenure and salary of circuit court judges, which the court
held to relate to an office, but not to a county office. The lan
guage of the court in the said case would be strongly per
suasive in construing the statute here in question, in the
absence of something indicating that a different construe-
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tion might be given to the words "state officers" as used
therein. The meaning of "state officer" in the statute with
which we are concerned, however, must be determined by a
construction consistent with the nature and purpose of the
statute.

In State ex rel Milwaukee Medical College v. Chittendon,,
(1906) 127 Wis. 468,107 N. W. 500, the question arose as to
whether members of the state board of dental examiners

were state officers within the meaning of a statute which
prescribed the place of trial of all actions against "state offi
cers". In construing the meaning of "state officers" as used
therein, the court said that the term bears two possible
meanings. In its more comprehensive sense the term in
cludes every person whose duties appertain to the state at
large, but in the more restrictive sense it embraces only
heads of executive departments of the state elected by the
people at large, such as governor, lieutenant governor, state
treasurer, secretary of state, attorney-general and the like.
The latter is the ordinary and usual meaning attributed to
the term "state officers". The court construed the term, as
used in the statute there in question, to include only the
heads of departments who have their official office in the
capitol of the state and who are expected to keep their office
there open during business hours.
An examination of the statute reveals that the term "state

officers" has not been used consistently in either its restric
tive or comprehensive sense.
The statutes relating to nominations are not entirely con

sistent but seem to indicate that the term "state officers" is

used in its restrictive sense. Sec. 5.05, subsec. (5), par. (a)
provides that all signers of nomination papers shall reside
in the same ward, town, or village, except as to the nomina
tion papers of "state officers, representative in congress and
all judicial officers elected by the voters of one or more coun
ties". It then continues and says that as to "state officers,
congressmen and all judicial officers elected by the voters of
one or more counties" the signers of the nomination papers
shall reside in the same county. The term "state officers" is
quite obviously there used in its restrictive sense.

Sec. 5.20, subsec. (1), Stats. 1987, relating to party plat
form conventions and state central committees, in using the
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words "state offices" quite clearly does not include therein
candidates for the office of circuit judge, for circuit judges
are elected on a non-partisan basis and not as members of
political parties. Likewise in sec. 5.26, wherein it is speci
fied what number of signatures must be obtained upon nom
ination papers by candidates for offices, the number re
quired by judicial candidates is specified separately from
and is a different number than that required by candidates
for the office of governor, lieutenant governor, secretary of
state, and attorney-general. Yet by the provisions of subsec.
(6) of sec. 5.26 the nomination papers of a candidate for
circuit judge would be filed with the secretary of state the
same as the nomination papers of other state officers. Fur
ther, under sec. 8.05 it would appear that the election of a
circuit judge would be governed by the same provisions as
relate to general elections, and thus, a certificate of election
would be issued to such person under sec. 6.72 by the secre
tary of state.
In respect to the election of circuit judges. Art. VII, sec.

7, Wisconsin constitution, provides that the circuit judges
shall be elected by the qualified electors of the circuit. In
other words, a circuit judge is not elected by the voters at
large, as are the governor, lieutenant governor, secretary of
state, state treasurer, and attorney-general. Further, the
general provisions relating to the election of judicial candi
dates are contained in Ch. 8, while the provisions relating to
state officers, other than the superintendent of public in
struction, are contained in Ch. 6. Strangely, provisions re
lating to the election of the superintendent of schools is pro
vided for in Ch. 6, along with judicial officers.
In respect to the oath to be taken, subscribed to and filed,

sec. 256.02 provides the form and contents thereof for cir
cuit judges as well as the judges of all other courts of rec
ord. However, the oath of office to be filed by those more
commonly thought of as "state officers", to wit: governor,
lieutenant governor, secretary of state, state treasurer, at
torney-general, and state superintendent of schools, is pre
scribed by sec. 14.08. In this connection it is significant to
note that Ch. 14 of the statutes, which is entitled and de
nominated "state officers" contains no reference to or men

tion of the office of circuit judge. In other words, Ch. 14
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deals with the election, qualification, duties and various pro
visions concerning the "state officers" embraced within the
restrictive use of the term.

While, by the provisions of Art. VII, sees. 2 and 8, of the
Wisconsin constitution, the jurisdiction of the circuit court
extends to all civil and criminal matters within this state,
and under sec. 252.03, Stats., circuit courts have general
jurisdiction and may issue processes throughout the state,
and under sec. 252.13, Stats., a circuit judge may hold court
and perform any judicial act in any circuit in the state when
caUed upon to do so, he can preside only over court in the
circuit in which he is elected, unless requested to hold court
in other circuits. The "state officers", commonly thought to
include the governor, lieutenant governor, secretary of state,
treasurer, and attorney general, however, can, and it is their
duty, to perform functions throughout the state generally.
There are numerous provisions relating to the salary of

the circuit judge. Art. \^I, sec. 7, of the Wisconsin constitu
tion, provides that the circuit judge shall receive such com
pensation as the legislature shall prescribe. Sec. 20.66 fixes
the salary of the circuit judges and provides that it shall be
paid from the general fund of the state. Sec. 252.071 pro
vides for the payment by certain counties, out of county
funds, of a salary to the circuit judge in addition to the sal
ary payable out of the state general fund as provided for by
sec. 20.66.

The method by which "public officers" resign is provided
for in sec. 17.01. Although the subsections thereof include
practically all officers connected with government functions,
a separate subdivision thereof is provided for judges of the
various courts, indicating that the judges of the various
courts are not in the same category as other state officers
provided for in other separate subdivisions. Furthermore,
sec. 17.06 provides that "any civil officer of the state" may
be impeached by the assembly as provided in Art. VIII, sec.
1 of the constitution of Wisconsin, whereas supreme court
justices and circuit court judges may be removed, as pro
vided for in Art. VII, sec. 13, of the constitution of Wiscon
sin, only by a two-thirds vote of the members of each house
of the legislature. Here again the statutes and the constitu
tion differentiate between a circuit judge and other officers
of the state.



484 Opinions of the Attorney General

In respect to the filling of vacancies, sec. 17.19 provides
that vacancies in elective state offices shall be filled as pro
vided therein. Subsec. (2) thereof specifies the method of
filling the vacancies in the office of justice of the supreme
court or judge of the circuit court, whereas subsec. (4)
thereof relates to other elective state officers, including the
secretary of state, treasurer, attorney-general or state su
perintendent. Here again judges of the circuit court are re
garded as belonging to a different class than "state officers".
Inconsistently, however, sec. 17.20 uses the term "state offi
cer" in its comprehensive sense as applied to vacancies in
offices in the state government filled by appointment, which
offices obviously include others than the constitutional state
officers mentioned in sec. 14.01 and judicial officers, which
would include circuit judges.
From this comprehensive survey of the statutes it is our

conclusion that the term "state officers" as used in the stat

utes does not include circuit judges unless the context of the
statute is such as to show an intention to include them

within the provisions thereof.
It is of no little significance that there is not one instance

in which "state officer" has been used in the statutes so as to

expressly include the office of circuit judge. Wherever the
words "state officers" have been used in their comprehensive
sense the context of the statute in which the same had been

used is such that it would not and could not apply to circuit
judge.
The ordinary and usual understanding of "state officer"

includes those who serve the state at large and also whose
functions and duties relate to state administration and busi

ness exclusively. Although a circuit judge's functions are
performed in behalf of the state, yet his functions are not
true state functions in the sense that he is performing func
tions relating to the administration of purely state matters.
Much, if not most, of a circuit judge's time is devoted to liti
gating the rights of private citizens.

Further, it is a fundamental rule of statutory construc
tion that the legislature must be presumed not to have used
words or phrases in a statute in vain. In par. (h) of sub
sec. (1) of sec. 12.20, the words "for any judge" are mean
ingless and unnecessary unless construed to include circuit
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judges. Supreme Court judges are dealt with in subsec. (c)
thereof. "For any county, city, village or town officer", in
subsec. (h) includes and embraces the county and other mu
nicipal judges. Sec. 17.09, Stats., includes under the head
ing of "Elective County Officers" the county judge. Thus the
words "for any judge" in par. (h) of subsec. (1) of sec.
12.20 were unnecessary and surplusage, unless taken to
mean and include circuit judges. Since, as aforesaid, the
legislature must be presumed not to have used words in a
statute in vain, the words "for any judge" in par. (h) must
be taken to include circuit judges.

It is our opinion that the words "state officers", as used in
par. (c) of subsec. (1) of sec. 12.20 were used in the restric
tive sense and do not include the office of circuit judge. Thus,
the amount of money that a candidate for circuit judge may
expend in his campaign for election is governed by par. (h)
of subsec. (1) of sec. 12.20.
HHP

Detectives — Words and Phrases — Private Detective —
Employes of a corporation engaged in making investiga
tions and reports with respect to efficiency and honesty of
employes of a certain business, are private detectives within
the meaning of sec. 175.05, et. seq., Stats.^ and required to
be licensed and bonded pursuant to the terms thereof.

August 2,1939.
Clarence G. Traeger,

District Attorney,

Horicon, Wisconsin.

You state that several business establishments in your
county retained the X Corporation, whose principal office is
in Chicago, for the purpose of conducting investigations rel
ative to the efficiency and honesty of their employes. The in
vestigators employed by the X corporation called at these
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stores and places of business at least once a day for a cer
tain period, each time making a purchase of merchandise,
sometimes paying the exact amount of the purchase and on
other occasions presenting currency which required that the
clerk make change. After each such purchase the investiga
tor made out a report as to the date of the purchase, the
amount, the items purchased, and details concerning the
clerk's efficiency, politeness and ability.

Thereafter the investigators checked the cash register
tape of each store in order to determine whether the par
ticular clerk made a proper record of the various sales. In
the event of any indication of dishonesty, the investigators
made arrangements through the employer to question the
clerk involved in an endeavor to obtain an admission of

guilt. If such guilt was established and a restitution was
made to the employer, the X Corporation shared a percent
age of the recovery.
You ask whether the investigators employed by the X

Corporation may be properly classified as "private detec
tives" for purposes of the license and bond requirements of
sec. 175.07, Stats.
That section provides in part:

" (1) No person shall act or hold himself out as a private
detective, private police, or private guard, nor shall any per
son solicit business or perform any service in this state as a
private detective, private police, or private guard, or receive
any fees or compensation whatever for acting as private de
tective, private police or private guard for any person, firm
or corporation, without first having obtained the license and
filed the bond provided for in this section. * * *
"(2) The term 'private detective' shall include among

others those persons known as inside shop operatives, that
is, persons who do not undertake direct employment whether
in shops or otherwise with the owner of a place of employ
ment, but who are engaged by some independent agency to
operate or work in such place of emplojnnent, and to render
reports of activities in such place of employment, to such
independent agency, or to the owners of the place of em-
plojrment under the direction of such independent agency.
"(3) The provisions of this section shall apply to copart

nerships and corporations, and to the agents, servants and
employes of any copartnership or corporation or person.
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The inherent nature of detective work is such as to re

quire a high degree of competence and ability on the part of
those so engaged in order to avoid violation of the private
and personal affairs of those under investigation. In State
ex rel. Russel, Inc. v. Fire and Police Commr's., 182 Wis.
249, 253, 196 N. W. 242, the court said:

"The powers exercised by a private detective are impor
tant and often delicate, and in their use require exceptional
tact, honesty and good judgment."

It is apparent that the legislative purpose in enacting the
provisions of sec. 175.07 was to insure the integrity and
competency of those who engage in the business of ferreting
out and reporting facts relating to the personal or business
character of others.

In X Op. Atty. Gen. 899, this department ruled:

"A detective is ordinarily understood to mean one em
ployed to detect rather than prevent; it is his business to se
cure evidence of suspected conduct or crime."

And in Smith v. S. H. Kress & Co., 210 Ala. 436, 98 So.
378, 380, the court quoted the following definitions with
approval:

" 'A detective is one whose business it is to detect crim
inals or discover matters of secret or pernicious import, for
the protection of the public.* 'A private detective is one en
gaged by individuals for private protection.' 18 C. J. 979.
A private detective has again been defined to be 'a person
unofficially engaged in obtaining secret information for the
use and benefit of those who choose to employ him and to
pay his compensation.' Frost v. Am. Surety Co. 217 Mass.
294,104 N. E. 750, Ann. Gas. 1917A 583."

Hence it appears that no fixed definition of the term "pri
vate detective" is universally accepted and that each case
must necessarily be governed by its own particular facts.
See XVI Op. Atty. Gen. 788.
As we read the definition of the term "private detective"

as contained in sec. 175.07, subsec. (2) the language in
which that section is framed would seem to apply directly to
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the situation under consideration. In the light of the object
and purpose of sec. 175.07 it appears that persons engaging
in such activities as you describe must come directly within
the terms of the statutory definition. This view is in accord
with the decision in State v. Helmann, 163 Wis. 639, 643,
158 N. W. 286, wherein the court held that the rule that a
penal statute should be strictly construed does not mean that
it should be so construed for the purpose of minimizing its
effect, but that it should be so construed as to effect the leg
islative intent.

You are therefore advised that when the investigators
employed by the X Corporation engage in the activities
which you describe, they may be properly classified as "pri
vate detectives," as that term is defined in sec. 175.07 and
that, accordingly, they must comply with the license and
bond requirements of that section.
While we have arrived at our conclusion independent of

the administrative interpretation placed upon the statutes in
question by the secretary of state's office (the state agency
charged with administering the law), we have checked our
conclusion with that office and find that the conclusion is in

accord with the uniform interpretation placed upon the stat
utes by that department since the law was enacted.
NSB

NH
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Automobiles — Law of Road — Revocation of driver's
license — Sec. 85.08, subsec. (19) refers to the return of
proof of financial responsibility furnished pursuant to both
subsecs. (10) and (11) of sec. 85.08. Such proof so fur
nished must be maintained for a period of three years from
the date of filing of such proof except that secretary of state
shall direct the return of money or collateral before the ex
piration of such three-year-period in specific cases enumer
ated in subsec. (19) of sec. 85.08.

August 3,1989.
Fred R. Zimmerman, Secretary of State.

After a person has been convicted for any of the offenses
enumerated in Sec. 85.08, subsec. (10), paragraphs (a) to
(j) inclusive, and his driver's license has been suspended, it
is your practice to require him to file proof of financial re
sponsibility in the amounts and in the manner set forth by
statute in order to gain his reinstatement; and you further
require him to maintain such proof on file for a period of
three consecutive years from the date it is first filed. It has
been contended that your practice in this respect is in error,
and you request our opinion upon this question.

It appears that when a person has had a judgment taken
against him and his driver's license and registration certifi
cates have been suspended pursuant to the provisions of Sec.
85.08, subsec. (11), within a period of three years after the
entry of such judgment you have refused to issue a new
license to him unless such judgment is paid and he fur
nishes proof of financial responsibility. This practice was
sanctioned in XX Op. Atty. Gen. 915. If such person pays
up the judgment in less than three years from the date of
entry thereof and does not drive an automobile until the ex
piration of such three-year period, upon application you
have then issued a new license to him without requiring him
to furnish proof of financial responsibility. This practice
was at least impliedly approved in an opinion rendered to
you March 2, 1939.* Also see Sec. 85.08, subsec. (1), par.
(f). Hence, it will be seen that a distinction is made in the
matter of furnishing proof of financial responsibility be
tween the case of the person convicted of an offense enum-

*Page 146 of this volume.
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erated under Sec. 85.08, subsec. (10), pars, (a) to (j) in
clusive, and the case of a person against whom a civil judg
ment has been entered.

In our opinion the following statutes are deemed
material:

85.08 (10)—^"The motor vehicle driver's license and all of
the registration certificates, including those issued in ac
cordance with sections 85.01 and 85.02, of any person who
shall by a final order or judgment have been convicted of or
shall have pleaded guilty to or shall have forfeited any bond
or collateral deposited to secure the appearance for teial of
the defendant (where such forfeiture shall not have been va
cated) for any of the following offenses, or offenses coming
within any of the following classes, * * *.

«  * 4:

"(j) * * *; shall be suspended forthwith without
notice or hearing by the secretary of state, and shall remain
so suspended and shall not at any time thereafter he re
newed, nor shall any such license be thereafter issued to
him or any motor vehicle, owned or used in whole or in part
by him, be thereafter registered until he shall have given
proof of his ability to respond in damages for any liability
thereafter incurred, resulting from the ownership, mainte
nance, use or operation thereafter of a motor vehicle for
personal injury to or death of any one person in the amount
of at least five thousand dollars and, subject to the afore
said limit for any one person injured or killed, of at least
ten thousand dollars for personal injury to or the death of
two or more persons in any one accident, and for damage to
property in the amount of at least one thousand dollars re
sulting from any one accident.. * * *"

85.08 (19)—"The secretary of state shall cancel such
bond or return such proof of insurance, or the said treas
urer shall, with the consent of the secretary of state, return
such money or collateral to the person furnishing the same
at any time after three years sh^l have elapsed since the fil
ing of such bond or proof or the making of such deposit pro
vided that during the three years' period immediately pre
ceding, such person shall not have been convicted of,
pleaded guilty to or forfeited bond or collateral given for
any of the offenses specified in subsection (10) of this sec
tion, and provided further that no suit or judgment against
him for damages as aforesaid arising from the ownership,
maintenance, use or operation hereafter of a motor vehicle
shall then be pending or outstanding and unstayed or unsat
isfied, as aforesaid; * * *"



Opinions op the Attorney General 491

Under Sec. 85.08, subsec. (10), paragraph (j), the motor
vehicle driver's license must be suspended and "* * *
shall not at any time thereafter be renewed * * *" un
til proof of financial responsibility is furnished. Under Sec.
85.08, subsec. (19) with certain exceptions which are not
presently material, the secretary of state does not have au
thority to return proof of insurance until "* * * three
years shall have elapsed since the filing of such bond or
proof * * This section applies to the proof of fi
nancial responsibility furnished pursuant to both sections
85.08, subsec. (10) and 85.08, subsec. (11) because, unless
so construed, there is no provision for the return of the
proof of financial responsibility which may be in the form
of cash or collateral (85.08, subsec. (14), par. (d).)
Thus, if an individual has had a civil judgment taken

against him, and within three years after the entry of such
judgment pays the same and furnishes proof of financial re
sponsibility, such proof of financial responsibility must be
maintained for a period of three years from the date of fil
ing thereof. If such individual pays the judgment within
the three-year period and does not drive an automobile un
til the expiration of three years from the date of the entry
of such judgment, he does not need to furnish any proof of
financial responsibility whatsoever, and obviously, does not
need to maintain such proof for a three-year period.
A person whose driver's license has been suspended be

cause of his conviction for an offense enumerated under Sec

tion 85.08, subsec. (10), paragraphs (a) to (j), must file
proof of financial responsibility before his license can be re
newed regardless of how many years may have expired from
the date of his conviction, and must maintain such proof of
financial responsibility for a period of three years from the
date of filing thereof.
The above statements are intended to enunciate the gen

eral rules with reference to return of proof of responsibil
ity. Under Sec. 85.08, subsec. (19), the secretary of state
shall cancel the bond or return the proof of insurance, and
the state treasurer shall, with the consent of the secretary
of state, return money or collateral furnished, at any time
after three years shall have elapsed since the filing of such
bond or proof or the making of such deposit, only if
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*  * during the three years' period immediately pre

ceding * * *" the person who furnished the same shall
not have been convicted of, pleaded guilty to, or forfeited
bond or collateral given for any of the offenses specified in
subsec. (10) of Sec. 85.08, and no suit or judgment against
him for damages arising from the ownership, maintenance,
use, or operation of a motor vehicle shall then be pending or
outstanding and unstayed or unsatisfied. Also, Sec. 85.08,
subsec. (19), specifies certain cases in which the secretary
of state shall direct the return of money or collateral within
a period less than three years from the date such money or
collateral was filed.

The proof of financial responsibility which is filed is usu
ally in the form of an insurance policy. If this insurance
policy is cancelled within three years after the same is filed
and no other satisfactory proof of financial responsibility
substituted therefor, the suspension of the driver's license
again becomes effective (XXII Op. Atty. Gen. 847 at 849)
and the license must be returned to the secretary of state
(Sec. 85.08, subsec. (18). Sec. 85.08, subsec. (19), does not
permit tacking of non-consecutive periods during which
proof of financial responsibility is maintained to satisfy the
requirement that such proof be maintained for a period of
three years from the date of the filing thereof. Hence it is
our opinion that where an individual elects to file proof of
financial responsibility, whether within the three year pe
riod after the entry of a civil judgment against him or at
any time after his conviction for an offense enumerated in
sec. 85.08, subsec. (10), paragraphs (a) to (j) inclusive,
such proof of financial responsibility must be kept on file for
three consecutive years.

Before closing this opinion it is deemed advisable to again
refer to the opinion in XXII Op. Atty. Gen. 847 which, at
page 848, reads in part as follows:

"You desire to be informed as to when the period for
maintaining proof of financial responsibility commences,
particularly whether it is on the date of conviction, or the
date upon which you receive proof of the same. It is our
opinion that the period for maintaining proof of financial
responsibility starts as soon as judgment is entered.
♦  ♦ *>»
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From the fact that the word "conviction" appears in the
above quotation it might be inferred therefrom that it was
intended to hold that the period for maintaining proof of
financial responsibility commences from the date of a con
viction in a criminal action. However, as the caption would
indicate, it was the intention of that opinion to hold that,
under sec. 85.08, subsec. (11), the period for maintaining
proof of financial responsibility conunences from the date of
the entry of a judgment for damages.
JRW

Agriculture — County agri&uXtural societies — Words and
Phrases — Public Agency — Proposed bill to create sec.
94.085, Stats., declaring county agricultural societies to be
public agencies with power to sponsor WPA projects, ac
cept and receive grants or loans and enter into contracts, is
within legislative power.

August 8,1989.
Ralph E. Ammon, Director,

Department of Agriculture.

You have submitted to us a bill to create sec. 94.085,
Stats., relating to the powers of county agricultural societies
consisting of two sections, as follows:

"Section 1. There is created a new section of the statutes
to be numbered and to read: 94.035. Federal Projects.
County agricultural societies organized or existing under
section 94.08 are hereby declared to be public agencies with
power to accept and receive grants or loans from federal
agencies and to enter into contracts or agreements with such
agencies in accordance with federal and state statutes for
the use of said grants or loans, the ownership and title of
property, and improvements acquired, in whole or in part,
by the use of said gra,nts or loans, and the maintenance and
operation thereof. Except in pursuance of a contract or
agreement theretofore entered into, the powers conferred
by this section shall not be exercised after December 81,
1941.

"Section 2. This act shall take effect upon passage and
publication."
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At the request of the Washington office of WPA, you re
quest our opinion as to whether such proposed bill, together
with existing statutes, sees. 66.33 and 94.03, will make
county agricultural societies public agencies with power to
sponsor and operate WPA projects.
The question seems to assume that the term "public

agency" has a definite meaning in law and that we can
answer the question as to whether these societies come
within that meaning. The term has no definite meaning or
significance. It, like the term "public instrumentalities," is
variously used in both statutes and decisions with reference
to agencies possessing many shades of governmental power
(sovereign or otherwise) and likewise with reference to pri
vate corporations possessing no governmental powers but
which are appropriate instrumentalities or means that the
government may select for carrying out a governmental
function or which are appropriate instrumentalities or
means through which the government may expend public
monies for a public purpose. McCvlloch v. Maryland, 4
Wheat. 316 (1819); Osborne v. Bank of United States, 9
Wheat. 738 (1819); Brush v. Comm'r. of Internal Revenue,
300 U. S. 352, 57 Sup. Ct. 495 (1937); Flint v. Stone Tracy
Co., 220 U. S. 107, 31 Sup. Ct. 342 (1910); Helvering v.
Powers, 293 U. S. 214, 55 Sup. Ct. 171 (1934); Ohio v. Hel
vering, 292 U. S. 360, 54 Sup. Ct. 725 (1934); Fidelity De
posit Co. V. Pennsylvania, 240 U. S. 319, 36 Sup. Ct. 298
(1916); Baltimore Ship Bldg. Co. v. Baltimore, 195 U. S.
375, 25 Sup. Ct. 50 (1904); Gromer v. Standard Dredging
Co., 224 U. S. 362, 32 Sup. Ct. 499 (1912); Central Pacific
R. R. V. California, 162 U. S. 91, 16 Sup. Ct. 766 (1896) ;
South Carolina v. United States, 199 U. S. 437, 26 Sup. Ct.
110 (1905); Thomson v. Union Pacific R. R. Co., 9 Wall.
579 (1870); Union Pacific Ry. Co. v. Peniston, 18 Wall. 5
(1873); Shaw v. Oil Corporation, 276 U. S. 575, 48 Sup. Ct.
333 (1928); Choctaw, 0. <fe G. R. R. Co. v. Mackey, 256 U. S.
531, 41 Sup. Ct. 582 (1921); Wisconsin Industrial School
for Girls v. Clark County, 103 Wis. 651, 79 N. W. 422
(1899); State ex rel. W. D. A. v. Dammann, 228 Wis. 147
(1938).
The question in each case must be: In what sense has the

legislature used the term in a particular statute in question.
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and is the particular authority conferred within legislative
competence or authority? We shall direct our attention to
those questions.

Obviously the term "public agencies" as used in the bill in
question is not intended to confer upon county agricultural
societies any powers of government, sovereign or otherwise.
Under the statutes, these corporations are organized as pri
vate corporations. Their purpose is public (largely that of
promoting agriculture); they are not organized for profit.
Most of them exist largely through the efforts of public spir
ited citizens who are oftentimes willing to donate not only
time but cash contributions to the organization in order to
keep it alive. The fairs which these organizations promote
are institutional and have always been looked upon as a
rather vital part of the life of the community. By the pro
posed bill, the legislature has simply declared in so many
words that county agricultural societies are sufficiently pub
lic in purpose and scope as to be an appropriate agency for
the expenditure of appropriated federal monies for public
purposes.

Since the inception of the state, the legislature has treated
county agricultural societies as appropriate agencies for the
expenditure of appropriated state monies for public pur
poses (advancement of agriculture). See appendix to the
brief filed on behalf of the Wisconsin Agricultural Authority
in State ex rel. W. D, A. v. Dammann, supra. Upon au
thority of this last cited case, as well as the continuous and
uninterrupted legislative precedent since the inception of
statehood, there can be no question under state law but that
county agricultural societies are appropriate means or agen
cies through which the state may expend public monies in
the advancement of a statewide public purpose. If such so
cieties are appropriate means or agencies for expenditure of
state funds for public purposes, there would seem to be no
reason why the legislature is not perfectly competent to des
ignate such societies as an appropriate means or instrumen
tality for the expenditure of appropriated federal monies, in
so far as it is within state power to do so, and there would
further appear to be no legitimate reason why the agricul
tural societies so designated by the bill will not possess, so
far as their , power under state law is concerned, all of the
powers conferred by the act.
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It is our opinion that the proposed bill makes these socie
ties a public agency of the nature described above, confers
upon them all the power which the act purports to confer
and that these societies will be eligible and possess ample
power under state law if they are otherwise eligible under
federal law and the rules and regulations of WPA.
NSB

Taxation — Tax Collection — Payment to Local Treas
urer — Extension of Ta^es — Social Security Law — OicZ-
Age Assistance — Under sec. 74.28, Stats., county may off
set the amount of special tax owed county by town under
sec. 49.37 against any amount of taxes that county owes
town, regardless of year and regardless of whether the taxes
were collected by county because of affidavits extending time
of payment pursuant to sec. 74.087, Stats.

August 9,1939.
Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

In your letter you state:

"At the time the Town of Ainsworth made settlement
with Langlade County on its 1936 and 1937 tax levy, it did
not remit to the county in cash any portion of the Old Age
Assistance charged back to the town, as provided for in
Chapter 49.37 of the Wisconsin Statutes. On the basis of
the taxes collected by the town, it should have remitted
$78.92 and $192.26 in cash of the amount charged back for
Old Age Assistance in 1936 and 1937 respectively.
"On the basis of the tax collected by the Town of Ains

worth on the 1938 levy, it should likewise have remitted to
the County in cash an amount of $293.39 on the $602.20 of
Old Age Assistance charged back to the Town in the 1938
levy.
"At the last county board meeting in November of 1938,

the county board passed a resolution authorizing and direct-
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ing the county treasurer to collect their proportionate share
of Old Age Assistance charge back due from the town in
accordance with Chapter 49.37 of the Wisconsin Statutes.
"In the present case the County Treasurer immediately

began to withhold all tax collections due the Town of Ains-
worth on their excess rolls for the years 1932, 1933, and
1934 taxes, and is also now holding the 1938 tax collected on
affidavits by the County, due the Town, in the amount of
$1488.32, of which the town owes the County on Old Age
Assistance the sum of $564.57, which is the total of the pro
portionate share of Old Age Assistance charged back for the
years of 1936, 1937, and 1938, now due and owing the
county.
"The Town of Ainsworth is demanding the full pajunent

of $1488.32; the County of Langlade is demanding the sum
of $564.57.
"I would like to know if the County Treasurer has the

right to withhold the excess tax collections due the town for
the years 1932, 1933, and 1934 for the payment of the pro
portionate share due the County of Old Age Assistance
charges, back on the 1936, 1937 and 1938 levy, and also, can
the County Treasurer withhold the 1938 tax collected on
affidavit?"

Sec. 49.37, subsec. (3), Stats. 1937, provides as follows:

"The county clerk shall charge the amount so determined
to such city, town or village and shall certify the same to
the city, town or village clerk. Each city, town or village
shall annually levy a tax sufficient to meet such charges, and
shall pay over to the county the amount so certified as here
inafter provided. Such tax shall be deemed a county spe
cial tax for tax settlement purposes but the town, city or
village shall pay over to the county on or before the twenty-
second day of March in each year the percentage of such tax
actually collected, which percentage shall be determined by
applying the ratio of collection of the entire tax roll of such
town, city or village excepting special assessments and taxes
levied pursuant to section 59.96 of the statutes to the amount
of such county special tax so certified and levied. If any
town, city or village shall fail to raise and pay over such
money to the county, in the manner above specified, the
county board shall have authority to compel such payment."

Sec. 74.28, Stats., provides as follows:

"Each county treasurer shall pay to the several town,
city or village treasurers in his county, on demand, all money



498 Opinions op the Attorney General

collected or received by him and belonging to such town; but
he may retain in the county treasury all amounts due from
any town, city or village to the county except as otherwise
provided in subsection (3) of section 74.19 of the statutes of
1931 as amended by this act for counties containing a pop
ulation of five hundred thousand or more."

In Town of Bell v. Bay field County, 206 Wis. 297, it was
held that under the statutes, a county is not entitled to
credit upon the claim of a town for delinquent taxes col
lected by the county treasurer during a given period, for un-
collected taxes returned by the town in the delinquent list
of a subsequent period. Upon the basis of this decision, as
to general taxes, counties may not offset subsequent excess
delinquent tax rolls against sums which they would other
wise owe to towns, cities or villages for collections in prior
years, because as to general taxes, towns, cities and villages
do not owe the counties anything because of return of an
excess delinquent tax roll.
Your particular problem does not involve general taxes,

it involves a special tax, and by the express provisions of
sec. 49.37, subsec. (3) the amount of this tax actually col
lected by the town (determined pursuant to the ratio provi
sions of the statute) is actually due and owing the county.
To the extent that this special tax collected by the town is
actually due and owing, the county pursuant to the provi
sions of sec. 49.37, subsec. (3), it is our opinion that sec.
74.28 controls rather than the principle of Town of Bell v.
Bayfield County case hereinbefore discussed. That being
true, upon your statement of facts there is now due and ow
ing the county from the town in question the sum of five
hundred sixty-four dollars and fifty-seven cents of this spe
cial tax which the town has actually collected and which the
town should have paid over to the county. Instead of that,
the town has apparently treated this special tax in making
its return the same as all general taxes collected are treated
and has applied the money in satisfaction of the town levy
rather than to the satisfaction of the special county tax.
This sum is unquestionably due and owing the county and
the county has express authority to collect it. Under sec.
74.28 the county has ample authority to collect said tax from
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any sums which it in turn owes the town; in short, it has the
right to offset this sum against taxes collected which it
would otherwise owe the town. We think that the county
may offset either against sums which it is owing the towns
with respect to prior excess delinquent tax rolls or from
1938 taxes which the county has collected by reason of affi
davits extending the time of pajnnent pursuant to the provi
sions of sec. 74.087, Stats.
The county should not, however, withhold payment of all

monies that it is owing to the town because of the situation
disclosed. The county should determine promptly from what
source of monies owing the town it intends to collect this
money, credit the town with the money collected from such
source and promptly account to the town for balance owing.
It is apparent from your statement of facts that after the
county exercises its right of offset in order to effect the col
lection in question, there will be a balance owing the town.
NSB

Social Security Law — Poor Relief — Mother's Pensions
— XXV Op. Atty. Gen. 441 and XXVI Op. Atty. Gen. 206,
holding grants made and not amounts actually paid to bene
ficiaries are to be used as the basis for figfuring reimburse
ment of counties and prorating among counties under sees.
47.08, 48.33, 49.38, and 49.51, Stats., approved.
Under federal social security act funds are available only

in amount of sums actually expended.
When state reimburses county for deficiency in past

months, payments are to be made by county to beneficiaries
as provided in subsec. (4) of sec. 49.51, Stats., except in
cases where beneficiary is dead or is no longer eligible for
assistance.

August 9,1939.

State Pension Department.

Attention—George M. Keith, Supervisor of Pensions.

You ask several questions concerning the interpretation
of certain provisions of the aid-to-dependent-children and
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old-age assistance laws, particularly relating to the prorat
ing of state appropriations.
You inquire what is the meaning of the words "amount

due," as found in sees. 47.08, subsec. (11) and 48.33, subsec.
(11), (b). Stats., and the words "approved amount paid,"
as found in sees. 47.08, subsec. (11) and 49.38, subsec. (1),
Stats.

Sec. 47.08, subsec. (11), as amended by ch. 110, Laws,
1939, reads in part:

"Monthly the county treasurer and county pension admin
istrator of each county shall certify under oath to the state
pension department at such time and in such manner as the
department may prescribe, the claim of the county for state
and federal reimbursement under the provisions of this sec
tion, and if the state pension department shall approve it
shall certify to the secretary of state for reimbursement to
the county eighty per cent of the approved amount paid by
such county for blind pensions pursuant to the provisions of
this section. If the total amount due all counties shall exceed
the sum appropriated by subsection (4) of section 20.18, the
same shall be prorated by the state pension department
among the various counties according to the amounts due
them * * *."

Sec. 48.33, subsec. (11), par. (b), as amended, reads in
part:

"* * * the state pension department shall prorate the
sum remaining after the payment in full of all claims under
paragraph (c) of subsection (5) among the various coun
ties according to the amounts due them * *

Sec. 49.38, subsec. (1), Stats., as amended reads in part:

"* * * If the state pension department shall be satis
fied that the amount claimed has actually been expended in
accordance with the provisions of sections 49.20 to 49.38, it
shall certify to the secretary of state eighty per cent of the
approved amount paid by each county * * *."

In XXV Op. Atty. Gen. 441 and XXVI Op. Atty. Gen. 206
we held that reimbursements were to be figured according to
the amount of the original grant. Hence it is eighty per cent
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of that amount which the state is to pay back to the various
counties. That, then, is "the amount due"; and the "ap
proved amount paid" is the amount of the grant made by
the county. There is no reason to modify these opinions at
this time because of any changes made by ch. 110, Laws,
1939.

Your second question involves the difficulties which arise
in connection with the sums available from the federal gov
ernment and we are asked as to the legal obligation or re
sponsibility resting upon your department, the state treas
urer and the secretary of state in so far as the federal law
conflicts with the state law.

The federal social security act (Title I, sec. 8 (a). Title
IV, sec. 403 (a), and Title X, sec. 1003 (a) ), provides that
federal funds shall be available equal to one-half (or one-
third in the case of aid to dependent children) of the "total
of the sums expended" under the state plan.
Thus the federal government pays according to the sums

actually expended under a state plan. No more can be ob
tained from the federal government since, as you state,
there is no way to recapture federal funds once they are
lost. The matter of correcting any inconsistency between the
state and federal laws is one of legislative policy rather than
a responsibility resting upon your department, the state
treasurer and the secretary of state.
You ask next whether the correct method of determining

the amount of reimbursement due each county under the
provisions of sees. 47.08, 48.33, 48.331 and 49.20 to. 49.51,
Stats., is not that of calculating the reimbursement on the
basis of amounts actually expended rather than on amounts
awarded but reduced in exercise of statutory prerogative
vested by virtue of sees. 49.38, subsec. (2) and 49.51, sub-
sec. (4), Stats.
We have already answered this question in XXV Op. Atty.

Gen. 441 and XXVI Op. Atty. Gen. 206 in the negative and
see no reason for changing those opinions because of amend
ments made by ch. 110, Laws, 1939.
You also mention some of the difficulties which arise when

administering sec. 49.51, subsec. (4), Stats. To illustrate;
If money paid by the state to a county is in turn paid to a
beneficiary, that money might increase his grant so that the
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total grant would exceed the one dollar limitation found in
sec. 49.21, Stats. Furthermore, many beneficiaries may no
longer be eligible, or may be dead when money reimbursed
by the state is available for pajnnent to such beneficiaries.
In view of the above you ask whether sums paid to the

county by the state under sec. 49.51, subsec. (4), Stats.,
should be paid to ineligible beneficiaries, or to the estates of
deceased beneficiaries.

Sec. 49.21, Stats., specifically provides that a grant for
old-age assistance shall in no case exceed a total of one dollar
a day. This maximum may not be exceeded under any cir
cumstances. Therefore, in cases where the sum to be paid a
beneficiary under sec. 49.51, subsec. (4), Stats., when added
to a beneficiary's grant exceeds one dollar a day, such bene
ficiary would not be entitled to the excess.
In reference to the second portion of your question, sec.

49.51, subsec. (4), Stats., provides that "* * * when
ever the state shall reimburse the counties for this unpaid
amount, the county shall in turn pay the full amount to the
beneficiaries entitled thereto" It is noted that payments
under this section are to be made to beneficiaries "entitled

thereto." If a person is not eligible for any reason at the
time that money is available under this section, it is obvious
that he is not entitled to any payments under the law. The
condition of the beneficiary at the time payment is to be
made, not his status at the time aid was reduced, controls.
To give the statute any other construction would be to ig
nore the plain requirements for the granting of aid under
the old-age assistance, aid to dependent children, and blind
pension laws. Thus, payments should not be made to bene
ficiaries able to support themselves nor to estates of de
ceased beneficiaries.

WHR
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Municvpal Corporations — Public Health — Sewage Sys
tems — Public Officers — Public Service Commission —
Public service commission has no jurisdiction under the gen
eral provisions of sec. 66.06 (22) (k) to hold a hearing for
purpose of determining reasonable rates to be charged a mu
nicipality by another municipality for sewage service where
the service was acquired by order of the state board of
health under sec. 144.07, which latter section confers the
right and under subsec. (3) thereof provides a specific
remedy.

August 9,1939.

Calmer Browy, Director,

Public Service Commission.

You ask whether the public service commission is au
thorized to conduct hearings and prescribe rates for sewage
service pursuant to paragraph (k) of subsec. (22) of sec.
66.06 in those cases in which the complainant is a munici
pality which receives such service from another munici
pality by order of the state board of health, issued under the
power and authority of sec. 144.07, Stats.

Sec. 144.07 authorizes the state board of health to order

the sewage system of one municipality connected with that
of another and provides that when one municipality renders
sewage service to another pursuant to sec. 144.07, reason
able compensation shall be paid. Subsec. (3) of sec. 144.07
provides:

"If the governing body of any municipality deem the
charge unreasonable, it may by resolution within twenty
days after the filing of the report with its clerk,
" (a) Submit to arbitration by three reputable and expe

rienced engineers, one chosen by each municipality, and the
third by the other two. * * *
"(b) Commence an action in the circuit court of the

county of the municipality furnishing the service to deter
mine the compensation. * * *"

Thus sec. 144.07 sets forth a procedure by which the sew
age system of one municipality may be made available to
another. At the same time, in the same section and as a part
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of that procedure, the legislature has enumerated the reme
dies available should the municipality receiving the service
deem the charges made therefor unreasonable. In view of
the rule of statutory construction "expressio unius est ex-
clusio alterius," it must be held that the express enumera
tion of the remedies available operates to exclude any others.
Jansen v. Schoepke, 214 Wis. 350, 253 N. W. 554; State ex
Tel. Owen v. Mclntosh, 165 Wis. 596, 162 N. W. 670.
Paragraph (k) of subsec. (22) of sec. 66.06 providing for

a hearing before the public service commission applies to
"any user of the service" which language would normally be
considered broad enough to include municipalities. But in
the case in question, the remedies available are prescribed
by the specific section under which the municipality receives
its service and these specific provisions, according to rules
of construction, must control over the general provisions of
sec. 66.06 applicable to all sewage systems. Wisconsin Gas
& E. Co. V. Ft. Atkinson, 193 Wis. 232, 213 N. W. 873.
You are advised that the public service commission has no

jurisdiction in the matter and that a municipality which has
acquired its sewage service under the provisions of sec.
144.07 must pursue the remedies set forth in that section if
it deems itself aggrieved by unreasonable rates.
NSB

RGK
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Prisons — Prison Labor — Public Officers — Police Jus
tice — Persons sentenced to a county jail whether for viola
tion of a municipal ordinance or otherwise are to be placed
at labor under the provisions of sec. 56.08 and not under sec.
56.14.

A police justice may sentence violators of city ordinances
prescribing such punishment to both fine and imprisonment.

August 11,1939.
William Leitsch,

District Attorney,

Portage, Wisconsin.

You request our opinion relative to sees. 62.24, 56.14 and
56.08 of the statutes. The facts are as follows:

The city of Portage, a city of the fourth class, has by city
ordinance established a police court pursuant to sec. 62.24
and the police justice thereof has adopted the practice of
committing prisoners sentenced under city ordinances to the
county jail. The city officials have requested that the sheriff
receiving prisoners so committed place such prisoners at
hard labor under sec. 56.14 which reads:

"The common council of any city of the fourth class, how
ever organized, and every village board shall have power to
compel any person committed to the watch-house or place
of confinement of such city or village who is not physically
disabled, to perform labor upon any public work under such
supervision and control as such city or village may provide,
and for each day's labor performed, said person so sentenced
shall be credited with the sum of two dollars, which shall
apply on such fine and costs until the same are paid or until
such person is released from custody."

The question is whether prisoners so committed may be
placed at labor under the terms of sec. 56.14 or whether such
prisoners should be placed at labor under the provisions of
sec. 56.08.

It is our opinion that under the circumstances described,
persons who are sentenced under city ordinances to serve
terms in the county jail are to be placed at hard labor under
the provisions of sec. 56.08 rather than under the provisions
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of sec. 56.14. It does not appeal* that these sections are con
flicting. Sec. 56.08 relates to prisoners "sentenced to impris
onment in the county jail" and there is no distinction made
therein between persons thus sentenced for violations of mu
nicipal ordinances or for violation of state laws. Sec. 56.14
relates to prisoners "committed to the watchhouse or place
of confinement" of a city. Cities of course have the power
to prescribe by their ordinances imprisonment as a punish
ment for the violation thereof. See Milwaukee v. Johnson,
192 Wis. 585; Hack v. Mineral Point, 203 Wis. 215; Janes-
ville V. Reiser, 210 Wis. 526. Such punishment might be
either by imprisonment in a city jail, where existent, or in
a county jail. Under these circumstances it would not ap
pear that a county jail wherein imprisonment is prescribed
under a city ordinance is a "place of confinement of such
city" within the meaning of sec. 56.14. Nor would the fact

that under sec. 62.24, subsec. (2), par. (e) prisoners con
fined in a county jail for violation of a city ordinance are to
be kept at the expense of the city in any way effect such a
result. In its plain terms, sec. 56.08 sets up a complete
scheme for putting persons sentenced to imprisonment in the
county jail at hard labor without distinguishment between
the violations for which such persons may have received
such sentences. The municipality in enacting its ordinances
would appear to have its choice as to whether the sentence
should be to a municipal jail, in which case the provisions
of 56.14 would apply, or whether the sentence should be to
the county jail in which case the provisions of sec. 56.08
would apply.
You also call attention to the provisions of sec. 62.24,

subsec. (2), par. (e) providing;

"The police justice may punish violation of city ordinance
by fine or imprisonment, or both, and may sentence any per
son convicted of violation of city ordinance, or of a misde
meanor, to pay a fine and the costs of prosecution or be im
prisoned in the county jail, and may order the prisoner, if
able, to be kept at hard labor. * * *."

Our opinion is requested as to whether, under these pro
visions, a police justice may sentence to both fine and im
prisonment.
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In view of the express provision that the police justice
may punish by both fine and imprisonment, the sensible con
struction would appear to be that the portion relating to
sentencing is to be construed in connection with the portion
relating to punishing so that if the punishment prescribed
was both fine and imprisonment the sentencing might be
likewise. In any event the sentence to be imposed in a partic
ular case would appear to be governed by the terms of the
particular ordinance under which the sentence is meted out,
and under the authorities which we have heretofore cited

there is no question but that such ordinance might provide
for both a fine and imprisonment and that sentence might
be imposed in accordance therewith.
RHL

Wisconsin Statutes — Courts — Estates — Sec. 191,
U. S. C. A., relating to the distribution of insolvent estate,
takes precedence over sec. 313.16, Stats.

August 16,1939.
Ray J. Haggerty,

District Attorney,

Phillips, Wisconsin.

You have submitted the following questions for our opin
ion thereon:

"(1) The Federal Statutes, Section 191 (R. S. No. 3466)
provides that whenever the estate of any deceased debtor is
insufficient to pay all the debts due from deceased, the debts
due the United States shall be first satisfied. Our state stat
ute, Section 313.16 provides that the necessary funeral ex
penses and the expenses of the last sickness have priority
over debts having a perference under the laws of the United
States. In your opinion, which statute should be followed by
the County Court?
"(2) Does the state statute of limitations as to the time

of presenting claims against the decedent's estate apply as
to debts due United States, that is, are debts due United
States barred unless presented within the time provided by
our state statutes."
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The federal statute referred to, 81 U. S. C. A., sec. 191,
prevails in case of any conflict with state statutes. Spo
kane Co. et al., V. U. S., 279 U. S. 80.

Necessary funeral expenses are regarded as an adminis
tration expense and have been held to take precedence over
debts due the United States in the application of the statute
in question. In re Stiles' Estate, 215 N. Y. S. 184; Z7. S. v.
Eggleston, Fed. Gas. No. 15,027.

It has been held that pursuant to sec. 191, 81 U. S. C. A.,
a claim of the United States against the estate of a deceased
taxpayer was not barred by reason of the failure to file a
claim within the period provided by state statute for filing
general claims. Harrison v. Deutsch, 294 111. App. 8, 18 N.
E. (2d) 511.

Other authorities to the same effect as the above and au

thorities dealing with related problems may be found in the
annotations in 81 U. S. C. A. sec. 191. We assume that you
have access thereto.

JWR
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Loans From Trust Funds — Public Officers — County
Treasurer — Taxation — TojX Collection — Ta^ Sales —

Real Estate — It is the duty of the county treasurer to pay
to the state treasurer out of tax moneys collected either be
fore tax sale or by sale of tax certificates, the installments
of principal and interest due on the trust fund loans of all
municipalities in the county, even though the money to pay
such installments has not been turned over to him by the
town treasurers.

When all of the real estate located in a municipality hav
ing a trust fund loan is acquired by the county through tax
deed before the trust fund loan is repaid, and said loan can
be collected in no other way, the proceeds of such real estate
when sold by the county should be applied on the trust fund
loan installments due from said municipality and unpaid.

August 16,1939.

T. H. Bakken, Chief Clerk,

Commissioners of the Public Lands.

School District No. 1, situated entirely within the town of
X. in the county of Y. has a loan from the state trust funds.
The next installment of principal and interest due on this
loan is five hundred dollars. The secretary of state has cer
tified this five hundred dollars, installment to the clerk of
Y. county who, in turn, has certified the same to the clerk
of the town of X. This five hundred dollars installment has
been spread upon the roll of the taxable property in school
district No. 1. In the event that the treasurer of the town of
X. should be unable to turn the said sum of five hundred dol
lars over to the treasurer of Y. county on or before the first
Monday of March, as provided by Sec. 74.15, subsec. (1),
you inquire:

"1). Is there any duty upon the part of the county treas
urer of Y. county to remit to the state treasurer, as the in
stallment due on the trust fund loan, the first $500.00 which
he collects on the delinquent tax roll of the town of X.,
whether collected before tax sale or by sale of tax certifi
cates to private individuals who would pay cash for the
same?
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"2). In the event that all of the real estate located in
school district No. 1, subject to assessment to repay the in
stallment due on the trust fund loan, is sold to the county at
tax sale and ultimately acquired by the county on tax deed,
is the county upon the resale of said property, obliged to
remit to the state treasurer a portion of the proceeds of such
resale to apply upon any unpaid balance of the said $500.00
installment?"

The questions will be discussed in order. Section 74.15,
subsec. (1), provides in part, that

"* * * the town * * * treasurer shall pay over
[to the county treasurer] the full amount of state tax on or
before the first Monday of March of each year, though it
may occasion a deficiency in the town * * * taxes."

Loans from the state trust funds are secured by an irre-
pealable tax levy. Sec. 25.05, subsec. (5).
In XXII Op. Atty. Gen. 239, in speaking of the trust

funds, it was stated:

"The funds from which such loans are made are the vari
ous school funds contemplated by art. X of the Wisconsin
constitution and objects of special care by the state.
"Sec. 25.04, Stats., providing:
" 'The annual interest and instalments of principal of all

loans from the trust funds shall be payable into the state
treasury with other state taxes,'
would be sufficient, in conjunction with sec. 74.15, which
requires the town treasurer to pay out of the taxes collected
the full amount of the state tax to make clear the legislative
intent that these loans must be paid first.
"This intent is made manifest in other sections of ch. 25,

relating to the loan of school funds. Thus sec. 25.07 makes
the loan 'a special charge to be paid next after the state tax
out of any moneys collected as taxes within' any munici
pality which has obtained a loan from the state. Sec. 25.08
(which provides the manner of collecting the principal and
interest of loans made to school districts other than joint as
declared in sec. 25.09 (1) ) provides that the principal and
interest of state loans: 'shall be levied, charged and inserted
in the several tax rolls and collected and paid over wi^ and
in the same manner as the state tax until paid into the treas
ury; and in case of neglect or refusal to pay any sum or
sums when due, the same shall be subject to all the provi
sions of law applicable to cases of default in payment of
state taxes.'
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"Throughout the statutes, in such chapters as deal with
the assessment and collection of taxes, may be found sec
tions which further strengthen the legislative purpose to re
quire prior payment of state loans, e. g., sees. 70.60 and
70.63, regulating the apportionment of state and county
taxes, provide that 'special charges' be collected with state
taxes."

See also XXII Op. Atty. Gen. 290, which held that, in
making settlement under Sec. 74.15, subsec. (2), the local
treasurer should pay to the county treasurer the state prop
erty tax (when one is levied), then installments from loans
on state trust funds and then state special charges.

Sections 74.26, subsec. (1) and 74.27 provide:

"74.26 (1) TO STATE TREASURER. The several
county treasurers shall pay to the state treasurer, the
amount of state taxes charged to their respective counties,
on or before the second Monday of March in each year."
"74.27 When any county shall fail, neglect or refuse to

pay to the state treasurer the whole or any part of the state
tax lawfully apportioned to and levied upon such county at
the time and in the manner required by law such county
shall pay to the state treasurer, in addition to the amount so
due and unpaid on such tax, interest at the rate of ten per
centum per annum from the time such tax was due and pay
able, until the same, together with such interest thereon,
shall be fully paid. "The secretary of state shall annually, at
the time he is by law directed to apportion the state tax, add
to the amount charged to each county respectively all
amounts which may be due the state and unpaid from such
county on any former tax, together with interest thereon at
the rate aforesaid up to the first day of January following
such apportionment; and the amount so found shall be the
amount of the state tax to be paid by such county for the
year, and shall be certified, levied, collected and paid into
the state treasury as provided by law; * *

The direction to the county treasurer to pay to the state
treasurer the amount of state taxes charged to their respec
tive counties on or before the second Monday of March in
each year is not conditioned upon the county treasurer's
having received the money from the various municipalities
of the county which have the trust fund loans. In XXII Op.
Atty. Gen. 899 it was held that, under Sec. 74.27, the sec-
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retary of state must include in the next apportionment the
unpaid installment of principal and interest on trust fund
loans and that he had no authority to waive interest on de
linquent payments. It was stated at page 900:

"Sees. 25.08, subsec. (2), relating to payment of school
fund loans, 46.10 (2), relating to special charges for the
support of penal and charitable institutions, and 73.03 (6)
and (14), relating to special charges made by the tax com
mission, all clearly indicate that these special charges are
to be collected in the same manner as state taxes. These,
therefore, would clearly come within the purview of Sec.
74.27. Sec. 26.14 (4), relating to special charges made by
the conservation commission, is not as specific. However, this
is included in the certification of state taxes and would,
therefore, be subject to the same provisions as other state
taxes are when delinquent. Sec. 70.60 * *

Also see XXII Op. Atty. Gen. 931.
It was even held in XXV Op. Atty. Gen. 215, that where

the cities, villages and towns extended the time for payment
of taxes and consequently the county did not receive the tax
money until July, that the county still had to pay interest on
delinquent special charges as provided by Sec. 74.27.
From the foregoing it is our opinion that, under Sec.

74.26, subsec. (1), it is the duty of the county treasurer to
pay to the state treasurer on or before the second Monday of
March in each year all amounts due the state as installments
of principal and interest on trust fund loans. If such pay
ment is not made on or before the second Monday of March,
the duty to make this payment continues, and requires the
county treasurer to make such payment (after paying the
state property tax, if any), out of any tax collections made
by him whether such collections are made before tax sale or
as the proceeds of the sale of tax certificates.
Your second question, in addition to being hypothetical,

assumes a highly improbable situation. In any year, if the
town treasurers and the county treasurer do their duty,
there would be no delinquency in paying the principal and
interest installment on a trust fund loan unless the total cash

collected by the town treasurers and turned over to the
county treasurer, plus the total tax collection of the county
treasurer, were insufficient to pay the state property tax and
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trust fund loan installments. If this most unlikely situation
did exist, the secretary of state would, in the succeeding
year and pursuant to Sec. 74.27, certify to the county treas
urer the amount of the unpaid installments with penalty and
interest, and the county treasurer would insert said sums in
the next tax roll with any installment due for that year
(XXII Op. Atty. Gen. 931) unless the state treasurer could
collect the delinquent installment by offset pursuant to Sec.
74.27 which provides in part, as follows:

"* * * any money in the state treasury or which may
come therein at any time prior to the payment of such de
linquent tax by such county, on account of any appropria
tion made to such county by the legislature or otherwise, ex
cept money belonging to the school fund income, shall be re
tained by the state treasurer, and he shall apply the same,
or such part thereof as may be necessary, to fully pay such
delinquent tax, with interest thereon."

Only if this highly improbable situation existed for sev
eral years, until so much of the property in the whole county
became exempt, that the state property tax and trust fund
loan installments could not be collected, and the state treas
urer was unable to collect by offset under Sec. 74.27, would
your question become a practical one.

As previously indicated, under Sec. 74.27, there is a con
tinuing duty upon the part of the county to pay the trust
fund loan installments. The statutes and opinions cited
herein indicate that it was the legislative intent to insure, so
far as possible, the repayment of installments on trust fund
loans after the state property tax has been paid. Sec. 75.36
provides that when the county takes a tax deed to a parcel of
land, it does not need to pay any delinquent or outstanding
taxes, the redemption value of outstanding tax certificates,
or interest or charges until the land is sold by the county,
and the section further provides:

"* * * If the sum realized on such sale * * * is
insufficient to pay all of the said taxes, certificates, or inter
est or charges, the amount realized shall be applied thereto
and there shall be no further liability upon the county for
the same."
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In view of the legislative intent to insure payment of
trust fund installments, by giving them a priority, and the
continuing duty of the county treasurer under Sec. 74.26 to
pay such installments, it is our opinion that moneys realized
by the county from the sale of lands located in school dis
trict No. 1, and acquired by the county through tax deed,
should be applied to the payment of unpaid trust fund loan
installments after the state property tax, if any, is paid.
Whether the same holding would be made as to lands located
in a municipality not having an unpaid trust fund loan need
not be decided at this time.

JRW

Indigent, Insane, etc — Legal Settlement — Intoxicating
Liquors — Posted Persons — Legal settlement for relief
purposes acquired in the village of Ontario is not changed
by Oh. 192, Laws of 1939 which transfers the entire village
from Monroe County to Vernon County.
A person selling or giving away liquor to a prohibited

person within the meaning of sees. 176.26 and 176.28, Stats.,
is liable if he has actual notice of the prohibition. It is not
necessary that he be served with written notice.

August 16,1939.

C. 0. Heffernan,

Assistant District Attorney,

Sparta, Wisconsin.

You have quoted the following excerpt from ch. 192,
Laws, 1939:

"The territory hereby detached from Monroe county and
attached to Vernon county shall not be liable for any portion
of the indebtedness of Monroe county, and said territory
shall not be entitled to share in, participate or receive or be
entitled to any part of the county property or funds of Mon
roe county."
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You have then requested my opinion upon the question as
to whether or not Monroe county is under obligation to care
for the poor and indigent in the detached area at the pres
ent time.

Ch. 192, Laws, 1939, in substance, provides that certain
described lands shall be detached from Monroe county and.
be attached to Vernon county "so that all the territory com
prising the village limits of the village of Ontario shall be a
part of the county of Vernon instead of being divided , be
tween the counties of Monroe and Vernon."

Thus the law in question does not attempt to change the
boundaries of the village of Ontario,—it merely places that
village entirely in Vernon county.
A legal settlement for relief purposes is acquired in a

town, city or village, rather than in a county. Of. sec. 49.02,
subsecs. (1) and (4), Stats.; Dane County v. Sauk County,
88 Wis. 499; XXIV Op. Atty. Gen. 416. The ultimate lia
bility of a county in relief matters is covered by sec. .49.04,
Stats., and that section certainly does not contemplate that a
county shall be liable for the relief of poor persons not.
standing in need thereof within the boundaries of the county
or not settled within some municipality in the county.

It seems to us that, upon the basis of your statement, the
liability of the village of Ontario to support its poor and in
digent remains as it stood prior to the passage of the law in
question. The poor and indigent of that village, however,
are now settled in a village situated in Vernon county in
stead of in Monroe county and the responsibilities of the two
counties are affected accordingly.
You have also requested our opinion upon another matter

(we quote the language of your request):

"My second question deals with the offense of selling or
giving intoxicating liquor to a person who has been posted.
It is this: Can a person, other than a tavern keeper, be
prosecuted under Section 176.28 of the Statutes if he has not
received written notice served on him personally if it can be
shown that he otherwise had notice ? The attorney gen
eral's opinion in volume 24, page 182 indicates that he can
not, but it would seem to me that under this interpretation
the law would be ineffective inasmuch as it would be an easy
matter for the posted man to get some one who had not been
served with a notice to furnish him with liquor."
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We share your view that the opinion in XXIV Op. Atty.
Gen. 182 is, to say the least, unfortunate. We have given the
matter careful consideration and we simply cannot concur
in the views expressed in that opinion. Our view corre
sponds with that of former Attorney-General Owen, as re
ported in V Op. Atty. Gen. 484, that is, if it can be shown
that a defendant actually had knowledge that a person to
whom liquor had been sold had been placed upon the so-
called "black list", it would satisfy the requirements of the
statute. Cf. also II Op. Atty. Gen. 470, 506, 509; III Op.
Atty. Gen. 487, 505; IV Op. Atty. Gen. 217,476; V Op. Atty.
Gen. 808.

It is rather apparent in view of the foregoing that in our
judgment a tavern keeper, or any person other than a tav
ern keeper, may be succesfully prosecuted pursuant to the
provisions of sec. 176.28, Wis. Stats., if he knowingly sells
or gives away intoxicating liquor to one who has been
"posted" within the meaning of sec. 176.26, Wis. Stats. And
it makes no difference that the person selling or giving away
the liquor was not personally served with the required no
tice if he actually had knowledge of the notice through its
being brought to his attention.
JWR

Public Officers — County Board Member — Relief Di
rector — State Employe — A county board member may
not be appointed as relief director where the selection is
vested in a committee of the county board.
A county board member may hold a position in the state

service where the duties of the two positions or offices are
not incompatible.

August 16,1939.

P. D. Planner, Director,

Public Welfare Department.

You present the following statement of facts together
with the following questions:
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"Approximately 100% of the expense of operating the
local Public Welfare Department in 'A' County, including
the director's salary, is paid by the county treasurer with
county checks from funds allotted 'A' County by the State
Public Welfare Department. A committee of county board
members has the power to select the director of relief. 'The
state department, however, reserves the right of approving
the selection.
"1. Can the committee of county board members employ

a person as a relief director who has been elected to the
county board for the current term? Would your answer be
changed if the county board member should resign before
being appointed?
"2. Would a state department be precluded from hiring a

person, qualified under civil service for a state position, who
is a member of a county board?"

First. A member of the county board would not be eligi
ble for appointment under the circumstances outlined. Sec.
66.11, subsec. (2), Stats., seems to definitely dispose of the
question. The section referred to reads as follows:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be
eligible for any office or position which during such term has
been created by, or the selection to which is vested in, such
board or council, provided that the governing body may be
represented on. city or village boards and commissions
where no additional remuneration is paid such representa
tives."

Here the selection of a relief director is vested in a com

mittee of the county board and not in the full board. We
think, however, that where the selection is vested within a
committee of the board, it is sufficiently within the selection
of the board itself to fall within the provisions of the statute
in question. Former Attorneys-General have so held in com
parable situations: XXVI Op. Atty. Gen. 349 (Loomis);
XXIV Op. Atty. Gen. 894 (Finnegan).

The authorities quite clearly hold that a person may not
escape the prohibitions of statutes such as sec. 66.11, sub-
sec. (2) by resigning his office or position. Of. note in 5 A.
L. R. 117, 120, where the annotator records his conclusion
as to the state of the authorities as follows:
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"In cases where the Constitution or a statute provides in
specific terms that a person holding a certain office shall not
be eligible, during the term for which he was elected or ap
pointed to said office, to certain other offices, or any other
office, the courts invariably hold that such ineligibility exists
during the entire period for which the person was elected or
appointed, and is not affected by resignation of the first
office."

Second. We can think of no rule of law, written or un
written, which would disqualify a member of a county board
from holding a position in the service of the state govern
ment. It might well be, of course, that the two positions
would be incompatible in a given case, but there is, to our
knowledge, no general disqualification.
JWR

Social Security Law — Charging bach of Old-Age Assist
ance cost — Oh. 83, Laws, 1989, does not incorporate by im
plication any of the subsections of sec. 49.03, Stats. 1937, ex
cept those expressly referred to in said chapter.
Said chapter became effective May 14, 1939. The whole

of any payments made thereafter (without apportionment
for the month of May) may be charged back to the county
of legal settlement in the manner provided by said chapter.

August 16,1939.

George M. Keith, Supervisor of Pensions,

Pension Department.

Ch. 83, Laws, 1939, became effective the day following
publication which was May 13, 1939. The act in substance
amends sec. 49.37, subsec. (1), Stats. 1937, by providing for
intracounty charge-back on the basis of legal settlement
rather than residence (residence being the basis for charge-
back under sec. 49.37, subsec. (2), Stats. 1937) and (2) by
adding a provision for inter-county charge-back on the basis
of legal settlement. This provision for inter-county charge-
back becomes sec. 49.37, subsec. (3), Stats. 1939 and rqads
as follows:
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"If payments are made by a county to any person having
a legal settlement in another county, the same shall be a
charge against the county wherein such person has legal set
tlement. The clerk of the county making such payments
shall certify quarterly to the clerk of such other county the
net amount of the assistance so paid, less reimbursement
from the state, and the latter clerk shall, upon receipt of
such certificate, draw his warrant upon the county treasurer
of his county in favor of the county making such payment
for the amount claimed in such certificate. Should any dis
pute arise between the counties with respect to this subsec
tion the county aggrieved may request a hearing by the in
dustrial commission, in the manner prescribed in subsections
(7), (8) and (8a) of section 49.03 of the 1987 Wisconsin
Statutes. The state pension department shall, if necessary,
enforce such decision through the adjustment of subsequent
reimbursements to the counties. The county so charged may
cause each city, village and town wherein such pensioners
have legal settlement to reimburse the county for all
amounts charged to the county for old-age assistance to per
sons residing in another county."

You have submitted five questions involving the interpre
tation and effect of this law as follows:

(1) Is the ten-day non-resident's notice which sec. 49.03,
subsec. (3), Stats. 1937, provides for as a condition prece
dent to the legal right of a county rendering transient relief
to charge back or collect from the county of legal settlement
now a condition precedent to the county's right to an inter-
county charge-back to the county of legal settlement pur
suant to the provisions of sec. 49.37, subsec. (3), Stats.
1939?

Sec. 49.37, subsec. (3), Stats. 1939, creates a new right
and provides the procedure to be followed. The only refer
ence to sec. 49.03, Stats. 1937, is that with respect to the pro
visions for industrial commission hearing "in the manner
prescribed in subsections (7), (8) and (8a) of sec. 49.03 of
the 1937 Wisconsin Statutes." Had the legislature in creat
ing the new right by sec. 49.37, subsec. (3), Stats. 1939, and
providing the procedure to be followed, intended to incor
porate all of the provisions of sec. 49.03, Stats. 1937, it
would have been a simple matter for it to have said so. It
did not say so but on the contrary provided a procedure to
be followed and incorporates only so much of sec. 49.03,
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Stats. 1937, as it deemed desirable. Under the circum
stances, it is our opinion that the rule of statutory con
struction "expressio unius est exclusio alterius" applies and
that the ten-day notice required by sec. 49.03, subsec. (3),
Stats. 1937, with reference to charge-back for transient pau
per relief has no application and is unnecessary to enable a
county to charge back to the county of legal settlement old-
age pension assistance rendered to a resident who has a legal
settlement in some other county. Granted that old-age as
sistance is a form of poor relief, it is a distinct form quite
different than that of relief to transient paupers; it is ad
ministered by a different agency and is treated throughout
the statutes as an entirely separate and distinct form of re
lief. Merely because the legislature, by ch. 83, Laws, 1939,
has provided for charge-back to the county of legal settle
ment and a similar provision exists with respect to relief to
transient paupers, there would seem to be no reason for con
cluding that the legislature intended to change the old-age
pension laws by the enactment of ch. 83, Laws, 1939, to any
greater extent than the express provisions of that chapter.
The foregoing answers your question (2) which in sub

stance inquires whether the chapter in question incorporates
by implication any of the subsections of sec. 49.03 preced
ing subsecs. (7), (8) and (8a) expressly referred to in said
chapter. The answer is, no.

It likewise answers your question (3) which in substance
inquires whether the provisions of subsec. (9) of sec. 49.03
(the subsection with reference to removal to a county or mu
nicipality of legal settlement as a condition precedent to re
ceipt of poor relief) are now applicable to old-age pension
assistance. The answer is, no. This would seem especially
true in view of the fact that any other interpretation would
render our old age pension statutes at least of doubtful con
sistency with the minimum requirements of the federal so
cial security law which provides that the federal board shall
not approve any state plan which imposes as a condition of
eligibility for old age assistance under the plan "Any resi
dence requirement which excludes any resident of the state
who has resided therein five years during the nine years im
mediately preceding the application for old-age assistance
and has resided therein continuously for one year immedi
ately preceding the application."
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The foregoing answers your question (4) which inquired
whether there was any probability of the question of incon
sistency if ch. 83, Laws, 1939, were construed to render
sec. 49.03, subsec. (9), Stats. 1937, applicable to old-age
pensions.
Your question (5) is as follows:

"Since the responsibility for bearing the county share of
the cost of old age assistance was on May 13 shifted from
the county of residence to the county of legal settlement
question has arisen respecting the propriety of charging
back to the county of residence of the entire amount paid at
the end of May. Section 49.37 (3) as enacted by Chapter 83,
provides that 'If payments are made by a county to any per
son having a legal settlement in another county the same
shall be a charge against the county wherein such person
has legal settlement * * How is the word 'pay
ments' to be construed? As meaning the entire amount paid
after the effective date of the law or as meaning a percent
age of the payment for the month of May based on the ra
tio which the number of days after the effective date of the
act bears to the total number of days in the month of
May?"

In our opinion, the term "payments" should be construed
to mean any sums actually paid after the effective date of
the act. Old-age pensions are not like rents, wages, etc.,
which are being earned over a period in question and there
fore apportionable. Under the circumstances there would
seem to be no reason for interpolating something into the
statute which is not there. Any sums paid after the effective
date of the act and the whole thereof would seem to be "pay
ments made" squarely within the language of the statute and
therefore payments which may be charged back pursuant to
the terms of the statute.

NSB
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Public Officers — Malfeasance — County Board Member
— County Highway Employe — Sec. 348.28, Stats., pro
hibits member of county board from working as county
highway employe.

August 17,1939.
F. W. HORNE,

District Attorney,

Grandon, Wisconsin.

You have submitted the following question for my
opinion:

"Can a member of the County Board, who is not a mem
ber of the Highway Committee, work upon State and Fed
eral roads, doing seasonal work, such as assisting in oiling,
gravelling, etc. ?"

I think that a member of the county board cannot engage
in working upon state and federal roads as an employe of
the county, for compensation, without violating the provi
sions of sec. 348.28, Wis. Stats.
As an employe of the county board such employment

would necessarily involve a contract in relation to a public
service entered into with the member in his official capacity
and in which he would have a pecuniary interest. Moreover,
as a member of the county board he would be called upon to
audit the claim for services and here, again, his position
would be inconsistent.

We refer you to the following material upon which we
have relied in expressing this opinion: XXI Op. Atty. Gen.
327; Henry v. Dolen, 186 Wis. 622; Kinder v. Madison, 163
Wis. 525; State v. Bennett, 213 Wis. 456.
JWR
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Taxation — Assessments — Real estate is assessable un

der the provisions of sec. 70.10 Stats. 1937 on May 1st, and

no change in ownership thereafter affects its taxability for
that year.

August 18,1939.

Oliver O'Boyle, Corporation Counsel,

Milwaukee, Wisconsin.

Attention: C. Stanley Perry, Assistant Corporation Counsel.

On April 28, 1938 certain real estate was purchased by a
party in whose hands it would be exempt from taxation un
der the statutes. Possession was taken on that date but

transfer of title was not effected until delivery on May 19,
1938 of a deed of that date, which was recorded on May 29,
1938. The city in which the property is located assessed it
for 1938 general taxes. The purchaser has now petitioned
the county board to cancel said taxes thereon for the reason
that the property was exempt therefrom. ^
You request an opinion as to whether under the provi

sions of sec. 70.10 Stats., 1937, said property was exempt

from the 1938 general taxes. In Petition of Wausau Inv.
Co., (1916) 163 Wis. 283, 158 N. W. 81 it was held that un
der the statutes as they then existed the transfer of real
property from a taxable class to an exempt class at any time
prior to the first Monday in August rendered it exempt from
taxation for that year. Subsequent to that case sec. 70.06
Stats., which was then sec. 1033 and later renumbered to be
the present sec. 70.10 Stats., was amended by chap. 461,
Laws, 1929. Specifically, your question is whether that
amendment changed the rule announced by the Wausau Inv.
Co. case.

Prior to the amendment in 1929 and at the time of the

decision in that case the statute provided:

"The assessor of each assessment district shall begin on
the first day of May in each year, or as soon thereafter as
practicable, and proceed to make an assessment of all the
real and personal property liable to taxation in such district.
All personal property shall be assessed as of the first day of
May in such year except as provided in section 1040. Real
property may be assessed at any time between the first day
of May and the time of the sitting of the board of review
for such district."
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In the WatLsau Inv. Co. case, the court at page 289, said:

*  * Personal property (with certain exceptions)

must be assessed as of that date and no change of location or
ownership thereafter affects the assessment thereof, but real
property may be assessed at any time between that date and
the sitting of the board of review. Sec. 1033 and sub. 8, sec.
1040. The board of review is required to sit on the last Mon
day of June and the assessor lays the roll before the board.
Sees. 1060, 1061. This board has very complete power to
hear complaints, take testimony, raise or lower assessments,
correct errors, place omitted property on the roll, and in fact
fully to complete the same. The statute fixes no date upon
which real property is to be assessed, and in view of the very
extensive powers of the board of review over the roll and
the fact that it is in no sense a completed document until the
board finishes its labors, we conclude that if real estate
passes from the taxable class to the exempt class, or vice
versa, at any time prior to the first Monday in August when
the roll is completed, verified by the assessor, and filed with
the town clerk, it would be the duty of the board to change
the roll by striking out or adding such real estate, as the
case may be. * * *"

By chap. 461, Laws, 1929, this statute was amended to
read:

"The assessor of each assessment district shall begin as
soon as possible after the April election, in assessment dis
tricts when an assessor is elected at such election, and in
other assessment districts as soon as practicable after the
first day of January of each year, and proceed to assess all
the real and personal property liable to taxation in such dis
trict. Such assessment shall be completed, if possible, before
the day set for the meeting of the board of review in each
district but in any event, except in cities of the first class,
shall be finally completed before the first Monday in
August. All real and personal property shall be assessed as
of the first day of May in such year except as provided by
sec. 70.13."

By chap. 331, Laws 1933 there was added to the end of
said Statute the following:

"All real property conveyed to any county by tax deed be
fore the first Monday in August of any years shall not be in
cluded in such assessment for such year."
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As thus amended by chap. 461, Laws, 1929 and chap. 331,
Laws, 1933, these provisions became the present sec. 70.10
Stats. 1937 through renumbering by chap. 349, Laws, 1933.
At the time of the Wausau Inv. Co. case the statutes re

specting the powers of the board of review over assessments
of real and personal property, and the time and method of
exercising the same, were the same as now, with only slight
immaterial differences. Assessments of personal property
are now, and were then, reviewable by the board in the same
manner and at the same time as assessments of real estate,
and the powers of the board over both are the same and ex
ercised at the same time and in like manner. However, there
was a difference between such assessments in that the stat

ute expressly said that personal property was to be assessed
as of May 1st but was silent as to any definite date that real
estate should be assessed.

Accordingly the court said in the WoAisau Inv. Co. case
that because there was no definite date set when real estate

was to be assessed the matter of its assessment was open so
long as the assessment thereof was subject to change by the
board of review and thus the closing date for assessment
thereof was the date when the statutes required that the as
sessment thereof be concluded. The court, however, ex

pressly said that a different rule was operative as to per
sonal property and that because of the express provision of
the statute fixing a definite date when personal property was
to be assessed it must be assessed on the date so specified.
Thus, even though assessments of personal property were
subject to the same review by the board, and for the same
length of time and in the same manner as assessments of
real property, that was not operative as determining the
date when personal property was to be assessed but the ex
press provision of the statute upon the subject was con
trolling.
By chap. 461, Laws, 1929 the statute was amended to pro

vide that real property as well as personal property should
be assessed as of May first. This amendment was effected by
adding "real" to the language providing that personal prop
erty should be assessed as of May 1st in each year. By so
doing real property was placed in the same category as per
sonal property in respect to the date as of which it was to be
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assessed. If such provision as it previously existed when ap
plicable only to personal property was fully determinative
as to personal property, then when real property was also
brought within its application by express amendment, there
after it must be given the same operative effect as to real
estate. What other purpose could the legislature have had in
making this change? Accordingly it is our opinion that by
virtue of the amendment effected by Chap. 461 Laws of 1929
the decision of the Waiisau Inv. Co. case is no longer the law
in this state. See XXV Op. Atty. Gen. 145, 148.
Our conclusion is given support by the further amendment

made to this same statute by chap. 331, Laws 1933, as pre
viously set out herein. If the statutes were to be interpreted
after the amendment of chap. 461, Laws, 1929 the same as
in the Wausau Inv. Co. case, then this last amendment
would be unnecessary. Thus, the amendment by chap. 331,
Laws, 1933 must be taken as a legislative interpretation that
without such provision the acquiring of real estate by a
county by tax deed after May first would not render such
real estate exempt from taxation in the year so acquired.

It is therefore our opinion that under the provisions of
sec. 70.10 Stats. 1937 real estate is to be assessed as of May
1st in each year and that any transfer thereafter to an ex
empt class does not render it exempt from taxation for that
year.

HHP
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Mortgages, Deeds, etc. — Deed of Conveyance — Validity
of deed — Deed of conveyance signed by grantors and de
livered with the name of grantors and the consideration
omitted at the time of delivery, the omissions of which are
subsequently inserted by the grantee, is a valid instrument
of conveyance if the instrument so completed represents the
actual agreement of the parties.

August 18,1939.

Highway Commission.

In your letter you state:

"Rock County, and indirectly the State Highway Commis
sion, apparently have become involved in legal entangle
ments in connection with the securing of certain right of
way on U. S. Highway No. 51 between Edgerton and
Janesville.
"The immediate question hinges about the validity of a

certain conveyance of lands from one A and his wife,
grantors, to Rock County as grantee. The alleged convey
ance was properly executed by A and his wife, having been
signed by both, witnessed, and properly notarized. How
ever, in the body of the deed the names of the grantors were
omitted and the consideration also was omitted. There was
a delivery of the uncompleted deed to the grantee with the
omissions indicated above. There is disputed opinion as to
the amount of the consideration. Upon receipt of the deed
by the Rock County Highway Committee, there was inserted
at the direction of the committee a consideption of one dol
lar, and the name of the grantors, A and his wife, were also
typed in.
"Later the Rock County Highway Committee mailed A a

check for one dollar, the consideration named in the deed
and inserted by direction of the Rock County Highway Com
mittee. A returned the check, stating that it did not repre
sent the actual consideration. ^ ,
"The question upon which the State Highway Commission

would like an opinion from the Attorney General's Office is
whether or not this instrument constituted a valid instru
ment of conveyance."

Assuming that the deed as completed represents the actual
agreement of the parties, it is our opinion that the deed is a
valid instrument of conveyance. There is a split of author
ity, see L. R. A. 1915D 196, upon the question of whether
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failure to insert the name of the grantors in the body of the
instrument at the time of delivery invalidates the instru
ment. The great weight of authority seems to be to the ef
fect that such omission would invalidate the instrument. The

Wisconsin rule, however, seems to be otherwise and to the
effect that such omission does not invalidate the instrument.

Hrouska v, Janke, 66 Wis. 252, 28 N. W. 166.
There is a quite general legal superstition that a deed of

conveyance must recite a or the consideration. This super
stition is a result of early common law principles of convey
ancing that are of no validity at the present time be
cause of statutory changes. The modern rule under statutes
such as those in Wisconsin seems to be that a recital of con
sideration is not essential to the validity of a deed. 18 C. J.
177, 16 Amer. Jur. 474, Thompson on Real Property, Vol.
4, par. 3013. Sec. 235.01, Stats., enumerates the formal re
quirements for a valid conveyance of real estate. Consider
ation is not one of the requirements. If those requirements
are met, it would seem that the instrument is a valid instru
ment of conveyance. The foregoing would seem especially
true in view of the fact that these instruments are ordi
narily instruments under seal and a sealed instrument con
clusively imports consideration. Singer v. Gen. Acc. F. & L.
Assur. Corp., 219 Wis. 508 (1935) and cases cited therein.
While our court has never squarely passed upon the ques
tion, the case above cited and the cases cited in the opinion
would indicate that at least with respect to sealed instru
ments, a failure to recite a or the consideration in the deed
would not render the deed invalid.

We express no opinion as to the validity of the instrument
if the instrument as. completed does not in fact represent the
agreement of the parties. This opinion does not cover the
validity of the instrument in the light of disputed questions
of fact, as such disputed questions of fact are not stated in
the submission nor was any opinion requested with respect
to the validity of the instrument in the light of any stated
disputed factual situation.
NSB

RK
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Criminal Law — Lottery — Gambling — Scheme of ad
vertising called "Money Words" is a lottery.

August 25,1939.
Lewis C. Magnusen,

District Attorney,

Oshkosh, Wisconsin.

In your letter you state that there is now operating in
Winnebago County, in certain filling stations, a scheme or
device called "Money Words." You enclose a statement as to
the operation of the scheme, together with a copy of the cou
pons referred to in the statement. The statement, as we
understand it, was prepared by the attorneys representing
the company engaged in selling the scheme. From this state
ment it appears that

"Money Words, Inc., is a corporation engaged in the ad
vertising business, and at the present time in the promotion
of an advertising plan which is sold to gasoline and oil job
bers and their retail station operators on the following
basis:

1. Each week it delivers to its contracting jobbers a
number of coupons, forms of which are attached. The job
ber in turn distributes these to the retailers who distribute
the coupons to the public.

2. The coupons contain a complete explanation of the op
eration of the plan. At the top of the coupon is an advertis
ing message, certain of the letters of which are printed in
red. The contestant deciphers the red letters, making of
them various combinations which, with the addition of an
other letter, called the 'key letter' will make combinations
forming the words o-n-e, t-w-o, etc. to t-e-n.

3. On Friday morning of each week, there is posted in
every participating service station the key letter for that
week. The contestant may come in to the station or call by
telephone to find out what this key letter is. If it 'fits' with
the letters he has deciphered to form any of the words from
one to ten, he is to receive that amount of dollars from the
station operator, who will be repaid by the jobber. Thus, if
a coupon should contain the letters 'o' and 'n' and the key
letter is 'e', the coupon holder is to receive one dollar.

4. The coupon holder must mark his combination of let
ters on the coupon in the lower section, insert the key let
ter, sign the voucher at the bottom of the coupon. He has
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three days after posting of the key letter within which to
present it to the station operator for payment of his contest
award.

5. There is no 'drawing' at which a contestant must be
present. There is no particular hour at which he must ap
pear at the filling station. He may come in at any time
within the three day period. And he need not return it to
the station from which he received the coupon. He may pre
sent it at any station served by the jobber who has con
tracted for the advertising service within his territory.

6. The plan calls for the direct and immediate payment
of the amount called for by the combination of letters of
from 'one' to 'ten' to the person presenting the coupon. Until
that time there is no record kept of coupon holders, no reg
istration is required, and the only person controlling the
right to collect is the holder of the coupon, who must pre
pare his analysis, present his coupon, and then collect. At
the time the coupons go out, the key letter has, of course,
been decided, but is known only to the operators of the plan.
Money Words, Inc. The jobber and the retailer do not know
of it until the day of posting.

7. The coupons are distributed to anyone calling for them
at the filling station, and are delivered in the general neigh
borhood of the stations participating in the plan, as pro
vided in the following instructions to station operators:
" 'Make sure that the handbills are distributed through

out your neighborhood.
" 'You can gauge your normal station trajfic. Take what

ever extra blanks you may have and hand them out to the
people in your vicinity. Full distribution will increase the
advertising value of the plan and make certain that winning
blanks are out.'
The coupons are delivered whether a sale is made or not.
8. The purpose of the plan is to induce the contestants

to read, word for word, the advertising message appearing
at the top of the coupon, in which appear the red letters
which may form a winning combination. To decipher the
red letters, the contestant must read the entire advertising
message. The advertising messages call attention to and
promote the sale of specific items of merchandise, as well as
the various services offered by the participating jobber and
his station retailers, and announcements of business poli
cies. A person may have an advertising message on a cou
pon which, if properly analyzed, will combine with the key
letter to produce a winning word, but unless he reads the
advertising message, makes his analysis and diagrams the
same properly, he is not entitled to the money that the cou
pon would otherwise entitle him to.
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9. The work of analysis involved is always more or less
extensive and complicated, and considerable skill is required
to decipher the winning combinations. On the samples sub
mitted, for instance, there are sixteen red letters scattered
through the message. This calls for reading the message
through several times, which means that through this plan
the advertising of the dealer and jobber is spread through
the general community.

10. The contract between Money Words, Inc., and the
jobber calls for the distribution of a certain amount of
money each week in the following clause:
" 'We agree to insert all winning blanks in the units deliv

ered to dealers, and to cash same upon presentation to us by
dealers. If we fail to do so, you are entitled to cancel our
franchise forthwith on written notice. Not later than 10
days after the winning letter has been posted, we will de
liver to you all winning coupons of that week which have
been cashed, whereupon you are to increase the amount of
winning coupons for the third week following by the amount
of the coupons not cashed.'
The purpose of this portion of the agreement is to make
certain the eventual distribution to contestants of the full
amount announced for distribution and set aside therefor
each week. Thus, if in the week of July 3, only a portion of
the money announced for distribution had been called for,
the undistributed portion will be added to the awards for a
later week, and be distributed as the contest continues.

11. The plan is to be advertised by station posters, at
tendants' badges, and other advertising media which the
jobber or retailer may decide to employ.

12. There is absolutely no requirement of purchase or
presence at a specific time involved in this contest. Its pur
pose is to insure the thorough reading of advertisements
promoting the sale of the station operator's and jobber's
sales and services."

While it appears from the statement that the holder of a
coupon mdy call the station and determine the key number,
the plan contemplates, and it is a rather vital point in the sales
literature that is put out, that the great majority of custom
ers or hoped-for customers will not determine the key number
in such manner, but rather by a call at the station. When the
plan is initiated it is quite possible that coupons will be de
livered in the community at homes and elsewhere other than
at the stations and in as large a number as possible to assure
stimulating interest in the trade area in the "Money Words"
plan of operation. After the initial distribution, the adver-
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tising literature points out that the scheme attracts patrons
to the station Monday of each week when any coupons are
available for distribution. The scheme is adapted to and
designed to stimulate calls at the station both with respect
to determination of the key letter and receipt of weekly cou
pons. Can it be said that such increased calls designed at
increase in patronage have no relation at all to the prize and
chance feature of the advertising? We think not. Under the
court's holding in State ex rel. Cowie v. La Crosse Theatres
Company, decided June 21,1939, "bank night" and all simi
lar schemes of advertising which involve (1) prize, (2)
chance, and (3) increased patronage, business or profits as
a result of the scheme (the consideration) appear to be
lotteries. All "bank night" schemes and modifications
thereof, such as the instant one, involve an effort to make it
appear that the prize and chance are wholly divorced from
patronage. All such schemes involve the may possibility
whereby some may participate without becoming patrons
and without making a purchase of any kind. The vitality,
merit and worth of all such schemes as business stimulators

depend upon the fact that the great majority of participants
will not be in the may or non-paying class. Under the hold-
rule of the La Crosse Theatres Company Case, supra. The
patronage stimulated as a result of the scheme furnishes
consideration for the non-paying participant.

It is our opinion that the scheme is a lottery within the
rule of the La Crosse Theaters Company Case, supra. We
have recently held that "treasure chest" (a modified form of
"bank night") is a lottery within the rule of that case. See,
also, XXVII Op. Atty. Gen. 190, 225, 611 and 764.
NSB
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Constitutional Law — Banks and Banking — Reorganiza
tion of Banking Department — Bill No. 919,A., introduced
in the 1939 legislature and relating to reorganization of the
banking department requires a two-thirds vote under the
provisions of Article XI, section 4 of the Wisconsin Consti
tution.

August 25,1939.
The Assembly.

You have requested my opinion as to the vote required
under the Wisconsin constitution to legally enact bill No.
919,A., providing for the organization of the banking de
partment and making an appropriation.
You refer to the following constitutional provision:

Article XI, section 4: "The legislature shall have power
to enact a general banking law for the creation of banl^, and
for the regulation and supervision of the banking business,
provided that the vote of two-thirds of all the members
elected to each house, to be taken by yeas and nays, be in fa
vor of the passage of such law."

The Wisconsin supreme court has held that the provision
in question extends as well to amending existing banking
laws as it extends to the creation of a banking law in the
first instance. Thus, a material change of a general banking
law requires a two-thirds vote. Cf. In re Koetting, 90 Wis.
166.

It has been likewise held that the administration of gen
eral banking laws is an integral part of such laws and that
comprehensive administrative provisions require the two-
thirds vote provided for by Article XI, section 4. Cf. State
ex rel. Bergh v. Sparling, 129 Wis. 164.
Thus, in the case just cited it was held that the original

law creating the banking department and placing it under
the supervision of the banking commission required a two-
thirds vote.

In view of the foregoing it seems apparent that there
must be a two-thirds vote of all the members elected to each

house of the legislature in order to validly enact into law
bill No. 919,A. The bill abolishes the present three-man
banking commission and sets up a single commissioner. It
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abolishes the present banking board of review which has
important appellate functions involving a review of deci
sions of the banking commission and vests such authority in
the single commissioner. Thus, under the old law certain
decisions of the banking conunission could be appealed to the
banking board of review and from that board to the courts.

The proposed law simply eliminates one step in the proceed
ing and provides for direct appeal from the commissioner to
the courts. Certainly no one can deny that this change alone
represents a substantial change in the administration of the
banking laws of this state.
In addition to this, the bill sets up an advisory board

which is something altogether new in the administration of
the banking laws and vests in this board important powers
and duties different from those exercised by any state bank
ing official under existing law. In fact, at least some of these
powers involve a change in the substantive law relating to
the regulation of state banks.
JEM
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Oil Inspection — Mixing of Products — Impection Fees
— Signs — Heating Oils — When a Wisconsin wholesaler
purchases from out of state, carload quantities of naphtha
and high-grade gasoline for same delivery date with inten
tion of mixing the two products to form a motor fuel, the
mixed product rather than the separate products should be
inspected. The product must be inspected for gravity test
only. It is not necessary to subject the product to a distilla
tion test before sale. Fees for such testing, when computed
upon a gallonage basis, should be based upon the total gal-
lonage inspected even though it includes gallonage previ
ously inspected.
Ch. 168 does not require posting of a sign indicating the

distillation test of motor fuel. It requires a sign indicating
the gravity test.

Heating oils are required to be inspected under Ch. 168.

August 26,1939.

John M. Smith, State Treasurer.

You state that the X Company, a Wisconsin wholesaler of
motor fuel, purchased carload quantities of naphtha and
high grade gasoline which were shipped into this state.
Upon arrival here these products were mixed with others
to form a motor fuel which was offered for sale. Your ques
tions regarding this operation will be considered separately.
You ask whether the mixing of two tax-paid petroleum

products forms a new product which must be inspected for
gravity and distillation before being offered for sale to re
tailers.

Sec. 168.05, Stats., provides in part:

" (1) All mineral or petroleum oil, or any oil or fluid sub
stance which is the product of petroleum, or into which any
product of petroleum enters or is found as a constituent ele
ment, whether manufactured within this state or not, shall
be inspected as provided in sections 168.03 to 168.14, inclu
sive, before being offered for sale or sold for consumption or
used for illuminating or heating purposes within this state.
For the purposes of sections 168.03 to 168.14, inclusive, all
gasoline, benzine, naphtha, or other like products of petro
leum under whatever name called, used'for illuminating.
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heating, or power purposes, shall be deemed to be subject to
the same inspection and control as provided for in sections
168.03 to 168.14, inclusive, for illuminating oils, except that
the inspectors are not required to test it other than to ascer
tain its gravity, and it shall be unlawful for any person,
dealer, or vendor to sell or offer for sale any such petroleum
products for any of such purposes, that has not been so in
spected and approved. It shall be the duty of the supervisor
or his deputies to inspect all such petroleum products under
whatever name called, whether manufactured in this state or
not, and stamp the gravity test over his official signature,
which shall also be stamped on the barrel, cask, or package
inspected, before being sold or offered for sale within this
state. Provided, however, that any person, corporation or
vendor, selling or delivering gasoline, benzine, naphtha, and
other like products of petroleum for illuminating, heating or
power purposes in bulk by tank wagon shall, in lieu of the
stamp or brand herein provided for, print or stencil on each
tank wagon sale-ticket covering deliveries the following:

«Hc 9|: 4:

" (3) Any person who shall personally, or by clerk or agent,
sell or offer for sale or for use, or who shall in any manner
dispose of or attempt to dispose of any oil, gasoline, ben
zine, naphtha, or other like products of petroleum under
whatever name called, for illuminating, heating or power
purposes, which shall not have been examined or tested un
der the provisions of sections 168.03 to 168.14, inclusive, or
which having been so tested shall have been marked as re
jected, or who shall knowingly use or furnish for use for il
luminating, heating or power purposes any oil, gasoline,
benzine, naphtha, or other like products of petroleum, which
shall not have been properly examined or tested, and
stamped, sealed, or marked as provided in sections 168.03 to
168.14, inclusive, shall be liable to a fine of not less than five
dollars nor more than five hundred dollars, and any person
so offending against the provisions of sections 168.03 to
168.14, inclusive, shall be responsible in damages to the
party injured, in the event of injury arising or growing out
of the use of any oil so offered or provided for sale or use."

Since the provisions of sec. 168.05, subsec. (1) require
that inspectors subject gasoline and naphtha to a gravity
test only, it is evident that these products need not be tested
for distillation before being offered for sale. Although sec.
168.095 fixes the standards which motor fuel must meet

when tested for distillation, such a test is not required prior
to the sale of such motor fuel.
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The inspections and tests which are imposed upon petro
leum products serve to indicate the use to which a particu
lar product is suited as well as to notify purchasers of its
explosive qualities. In Wadhams Oil Co. v. Tracy, 141 Wis.
150, 123 N. W. 785, it was held that Ch. 168 was constitu
tional as a valid exercise of the police power of the state,
both for the safety of the public and for the prevention of
fraud. Since the blending of two petroleum products of dif
ferent qualities will necessarily form a mixture which will
bear a new gravity and since such mixture will be sold to
the public as a motor fuel, it follows that the ultimate prod
uct must be tested before being so offered for sale in order
to satisfy the purpose of Ch. 168. See V Op. Atty. Gen. 114.
You next ask whether Ch. 168 requires that gasoline and

naphtha which is shipped into this state by a wholesaler for
blending purposes be inspected both before and after that
operation, thus imposing two inspection fees.

Sec. 168.10, subsec. (1) provides:

"Each deputy inspector may inspect and test illuminating
or heating oil and gasoline, benzine, or naphtha, and such
other like products of petroleum, in a tank or railroad tank
car, so called when standing upon a railroad track, and such
products shall not be transferred into warehouses or storage
tanks or otherwise unloaded until so inspected; provided, if
any such products are not inspected within twenty-four
hours after arriving at their destination they may be un
loaded, and the deputy inspector shall make his inspection
after they are so unloaded, and when such products have
been inspected, no other inspection shall be necessary, but the
deputy shall, when such products are put in stationary tanks
or barrels, mark, stamp, seal, or brand them without extra
charge."

Sec. 168.16 fixes the fees for such inspection. That sec
tion provides in part:

"Every deputy inspector of illuminating oils shall demand
and receive from the owner or other person for whom or at
whose request he shall examine or test any oil, gasoline, ben
zine, naphtha or such other like products of petroleum or
sample thereof, as provided by law, an inspection fee of four
cents for every single cask, barrel, package or sample so
inspected. * * *"
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It is contended that the provisions of sec. 168.10, subsec.
(1) require an inspection of petroleum products at the time
they are received by the wholesaler from the refinery re
gardless of the purpose for which they are intended. A care
ful consideration of the purpose of the inspection, however,
indicates that such a strict construction is neither reason

able nor necessary. The inspection is imposed for the pro
tection of the purchasing public. It is not for the protection
of the wholesaler in dealing with the refinery. Staie v. Bar-
ties Oil Co,, 132 Minn. 138, 155 N. W. 1035, 1036. When
gasoline and naphtha are to be blended by a wholesaler be
fore being offered for sale as a motor fuel, it is apparent
that an inspection of such products before that process could
serve no useful purpose. A statute should not be construed
so as to work an absurd result. Carchidi v. State, 187 Wis.
438, 443, 204 N. W. 473. A statute should be construed to

give effect to its leading idea and the whole brought into
harmony therewith if reasonably practicable. McCarthy v.
Steinkellner, 223 Wis. 605, 615, 270 N. W. 551. Since the
mixture resulting from the blending of petroleum products
of different qualities must be inspected before being sold or
offered for sale, such inspection affords the protection to the
purchasing public which Ch. 168 was intended to provide.
You are therefore advised that when such products are re
ceived by a wholesaler for blending purposes, they need not
be inspected before that operation, provided the ultimate
product resulting from such blending is inspected before be
ing sold or offered for sale.
You next inquire as to the proper gallonage basis upon

which to compute the fees for inspection when gasoline and
naphtha are pumped into a bulk tank containing a quantity
of motor fuel which has been previously inspected.

If a wholesaler chooses to change the nature of a product
which has been inspected, it would seem that he should bear
the cost of the inspection which such mixing necessitated.
See Kentucky Independent Oil Co. v. Thiel, 181 S. W. 982,
168 Ky. 65. The gravity of the resulting mixture will be de
termined by the combining of all of the products contained
in the tank. Hence it appears that the inspection fee should
be computed upon the basis of the total gallonage contained
in the bulk tank after such mixing even though one of the
products which constitutes such total was once inspected.
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You ask whether Ch. 168 requires that a sign indicating
both gravity and distillation of a motor fuel be posted at
each pump where such product is sold or offered for sale.

Sec. 168.05, subsec. (5) provides in part:

"Any person * * * who shall offer for sale, or shall
sell any such oil, or gasoline, benzine, naphtha and other like
products of petroleum, representing it to be in any respect
other and different in quality or kind than as represented to
the person so purchasing the same, or without providing and
exhibiting in a conspicuous place where such oil, or gasoline,
benzine, naphtha and other like products of petroleum is
sold, a sign or placard, announcing and plainly proclaiming
to all intending purchasers the tests, flash, burning, and
gravity, according to the last certificate issued by the deputy
inspector making the inspection of the product as to explo
sive qualities, and the gravity test of gasoline provided for
in sections 168.03 to 168.14, inclusive, shall be liable to a fine
of not less than five dollars nor more than five hundred dol
lars, or to imprisonment in the county jail for not more than
six months, or to both such fine and imprisonment;

As noted above, sec. 168.05, subsec. (1) requires that dep
uty inspectors test gasoline and naphtha for gravity only.
Since Ch. 168 requires no other test to be made of gasoline
before being offered for sale, it is evident that a sign bearing
only the gravity test of gasoline is sufficient to satisfy the
requirements of sec. 168.05, subsec. (5).
This section was intended to prevent misrepresentation in

the sale of petroleum products by either displaying a sign
bearing false tests or by posting a proper sign in such a
manner as to be misleading. The language of the statute
cannot be so strictly construed as to require that a sign or
placard be posted at each pump where the product is sold
since it imposes only the broad requirement that such signs
be exhibited "in a conspicuous place" where such product is
offered for sale. Compliance with the requirements of this
section depends to a large extent upon the location and ar
rangement of the pumps and bulk tanks at the place of sale.
Since this is a question of fact, no rule can be laid down
which will govern in all situations.
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You also request the opinion of this department as to
whether the provisions of Ch. 168 require that heating oil
be inspected. You state that inspections of such oil have not
been made due to a possible conflict between sections 168.06
and 168.13.

Sec. 168.06 provides in part:

"No person shall knowingly sell or offer for sale, or know
ingly use any coal or kerosene oil or any product of petro
leum for illuminating or heating purposes, which by reason
of being adulterated or for any other reason will emit a com
bustible vapor at a temperature less than one hundred and
five degrees above the zero point of Fahrenheit's thermom
eter, open test, where tested as provided in section 168.09,
or will burn freely at a temperature less than one hundred
and twenty-five degrees above the zero point of such ther
mometer, open test, where tested as therein provided.
*  * * Any person violating any of the provisions of this
section shall be fined not less than one hundred dollars nor
more than one thousand dollars, and be liable for all dam
ages resulting therefrom. Any oil which shall fail to stand
the test above described shall be deemed unfit for illuminat
ing or heating purposes, and the barrel, cask, tank, or other
package containing the same shall be marked 'rejected' as
hereinafter provided."

Sec. 168.18 provides:

"Nothing contained in this chapter shall be construed to
prevent manufacturers, refiners or dealers in this state from
keeping in their warehouses or tanks for transhipment to
other states illuminating oil of a grade below the test pre
scribed; nor shall this chapter be construed to apply to
crude petroleum, gas oil or fuel oil; but the terms gas oil and
fuel oil shall not be construed to include kerosene, gasoline,
benzine, naphtha, power distillate, motor spirits, or any
other like products of petroleum by whatever name called.
It is the true intent and meaning of this chapter that the
terms oils, illuminating oils, oils used for illuminating and
heating purposes and all similar words, terms and ex
pressions shall be held to mean any mineral or petroleum oil
or any fluid or substance which is the product of such oil or
of petroleum, or in which oil or fluid or other substance is
so obtained, mineral or petroleum shall be a'constituent part
of whatsoever name or title such oil, fluid or other substance
may be known or called."
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A study of the legislative history of Oh. 168 reveals that
this act, as created by ch. 269, Laws, 1880, applied only to
illuminating oils. As uses for new petroleum products were
found, however, the original act was amended to include
such products within its scope. Ch. 114, Laws, 1897,
amended the law to include any mineral or petroleum prod
uct sold for consumption or used "for illuminating or com-
bustive purposes within this state." Sec. 1421e, Stats, of
1898, further amended the law so as to require the inspec
tion of all mineral or petroleum products sold for consump
tion or used "for illuminating or heating purposes within
this state." These are the words which appear in sees.
168.05, subsec. (1) and 168.06 at the present time.
In view of the primary purpose of Ch. 168, it is clear that

neither the language of sec. 168.13 nor any reasonable con
struction thereof can serve to exclude heating oils from the
scope of that chapter. You are therefore advised that the
provisions of Ch. 168 require the inspection of oils used for
heating purposes before such oils may be sold or offered for
sale within this state.

NSB

NH

Insurance — Payment of cash Premiums — Sec. 201.08,
subsec. (1), par. (a) does not require that the applicants
pay the required amount of premiums in cash without
borrowing. .

August 29,1939.

H. J. MORTENSEN, Commissioner of Insurance,

Department of Insurance.

In your letter you state:

"A domestic mutual insurance company in process of or
ganization reports that it has over four hundred bona fide
applications for insurance on over four hundred separate
risks located in this state from over four hundred persons
who are owners of said risks and on which the cash premi
ums amounting to more than $20,000 has been actually paid
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to the insurance company, in cash, by said applicants. Upon
this representation the company asked that it be granted a
license to begin business.
"Upon examination of the company it was found, and the

organizers admit, that a part of the cash premiums of a
large number of the applicants were obtained from loans
made to said applicants by a premium finance company.
This brings up the following questions—
"1. Have the cash premiums obtained from loans made to

such applicants by the premium finance company and paid
into the insurance company been actually paid, in cash, by
the applicants within the meaning of section 201.03 (1) (a)
of the Wisconsin Statutes?
"2. If your answer to question 1 is in the negative would

your answer we different if the applicants obtained their
premium money by borrowing from a bank, an individual or
any other source?
"I am asked to submit the question in another form, to

wit—

"Can a third party, holding promises to pay, advance all
or part of these cash premiums; or is it the intent or a re
quirement of the law section 201.03 (1) (a) that in the or
ganization of a mutual insurance company the four hundred
charter members should show financial responsibility by
they themselves having actually parted with the cash for the
full premium?" .

Sec. 201.03, subsec. (1), par. (a) in so far as applicable
provides as follows: .

««* * * No such company hereafter organized shall

issue any policies of insurance unless and until:
" (a) It shall have not less than four hundred bona fide

applications for insurance on property or risks located in
this state from not less than four hundred persons and upon
not less than four hundred separate risks in this state on
which the cash premiums plus cash contributions shall
amount to at least twenty thousand dollars, which shall have
been actually paid in, in cash, by the applicants."

Unless a statute is ambiguous, there is no room for con
struction. We can see no ambiguity in the statute itself or
as applied to the facts under consideration. The applicants
for insurance that have borrowed these premiums and are
thus paying the money so borrowed in cash—are paying out
their own money in cash and answer all of the calls of the
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statute, or to answer the question as rephrased by you, they
themselves have "actually parted with the cash for the full
premium." The question is whether we are permitted to
read something into the statute which is not there, namely,
a requirement that they part with cash on hand without bor
rowing. The statute imposes no such terms and it would not
seem permissible for us to undertake by construction the
legislative function of imposing such terms. Granted that it
may be desirable that the applicants for insurance furnish
the cash premiums from their own cash reserves without
borrowing (some indication of the members' ability to meet
assessments if and when imposed) such is a matter of policy
for the legislature to determine. The legislature has pre
scribed the conditions. Payment of the premiums in cash by
the applicants is all that is required. To add a further re
quirement that such payments must be paid "without bor
rowing" would not appear to be a matter of construction but
one of usurpation of a legislative function.
We are of the opinion that the company in question has

met the calls of the statute.

NOB

Criminal Law — Sole of Merchandise to Employes —
Wcyrds and Phrases — Fuel — Gasoline and lubricating oil
used in the operation of motor vehicles is not "fuel" within
the meaning of sec. 848.54 of the 1989 Statutes.

August 80,1939.
Herbert J. Steppes,

District Attorney,

Milwaukee, Wisconsin.

You state that a certain Milwaukee corporation has for
several years dispensed gasoline and oil to its employes un
der an arrangement whereby pajonent therefor is deducted
from the employes' paychecks. This corporation has in
quired whether the provisions of ch. 129, Laws, 1989, pro-
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hibit the continuance of this practice. Hence you ask
whether the term "fuel," as it appears in that act, may be so
construed as to include gasoline and oil used in the operation
of motor vehicles.

Ch. 129, Laws, 1939, which became effective on July 1,
1939, created sec. 348.54 of the statutes. That section pro
vides in part:

" (1) No person, firm or corporation engaged in any enter
prise in this state shall by any method pr procedure directly
or indirectly by itself or through a subsidiary agency owned
or controlled in whole or in part by such person, firm or cor
poration, sell or procure for sale or have in its possession or
under its control for sale to its employes or any persons any
article, material, product or merchandise of whatsoever na
ture not of his or its own production or not handled in his
or its regular course of trade, excepting meals, candy bars,
cigarettes, tobacco and excepting such specialized appli
ances and paraphernalia as may be required in said enter
prise for the employes' safety or health, and excepting fuel
when such fuel is paid for by deduction from the employes'
paychecks. The provisions of this subsection shall not apply
to lumber producers and dealers nor to any co-operative as
sociation organized under chapter 185."

You do not indicate whether the corporation in question
produces or deals in gasoline or oil. Since it appears, how
ever, that the practice under consideration is not prohibited
by sec. 348.54 if the commodity so purchased is produced or
handled in the regular course of trade of the company
through which such purchase is effected, we will assume,
for purposes of this opinion, that the corporation does not
produce or handle either gasoline or oil.
In Aet-mi Casualty & Surety Co. v. Kimhall, 206 la. 1251,

222 N. W. 31, 34, the court held that the appellant's claim
for furnishing kerosene for lighting purposes and also oils
and greases for use in motor vehicles should be denied since
such products did not come within the meaning of the word
"fuel" as that term appeared in a statute relating to the fur
nishing of materials for public improvements. In that case
the court said:

"Nor does the word 'fuel,' as embraced within said stat
ute, cover those goods, wares, and merchandise furnished
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by appellant. Webster's New International Dictionary af
fords this explanation:
'Any matter used to produce heat by burning, as wood,

coal, peat, petroleum; gas; that which feeds fire; combusti
ble matter for fires.'
"27 Corpus Juris, page 913, consistently says:
'Fuel. Any matter used to produce heat by burning, as

coal, gas, peat, petroleum, or wood."
"Such definitions and meanings exclude, rather than in

clude, oils and greases for lubricants, the barrels containing
the same, and kerosene consumed for lighting purposes
only."

In view of the foregoing, it is my opinion that the term
"fuel," as used in sec. 848.54 of the 1939 statutes, may not
be so broadly construed as to include gasoline and oil in
tended for use in motor vehicles.
JWR

NH
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Public Officers — Attorney-general — District Attorney
— District Attorney pro tempore — Courts — Assistants in
Criminal and Civil Cases — Power of court to appoint a
special prosecutor or district attorney where the district at
torney is disqualified under sec. 59.44, subsec. (1), Stats.,
is not limited to appointing for trial of the case. Trial is not
limited to preparation for and trial of the case in the trial
court but extends to appointing with respect to appeal or
review in the supreme court.

Disqualifications of the district attorney under said sec
tion exist in supreme court as well as in trial court.

Limitations with respect to maximum amount of fees for
preparation and trial in the trial court under sec. 59.44,
subsec. (2), Stats., are not applicable on the appeal.

September 15,1939.

Lejwis C. Magnusen,

District Attorney,

Oshkosh, Wisconsin.

In your letter you state:

"Under the authority of Section 59.44 of the Wisconsin
Statutes for 1987 wherein it is stated (when there is no
district attorney for the county, or he is absent from the
court, or has acted as counsel or att^ney for a party ac
cused in relation to the matter of which the accused stands
charged and for which he is to he tried, etc., the court, by
an order entered in the minutes, stating the cause therefor,
may appoint some suitable person to perform, for the time
being, or for the trial of such accused person, the duties of
such district attorney, and the person so appointed shall
have all the powers of the district attorney while so acting).
"There was duly appointed by the Municipal Court coun

sel to prosecute a violation of Section 351.30 in this Court.
"The defendant in this case was found guilty, and on con

viction was sentenced and committed to the State Prison at
Waupun.
"Counsel for defense has served notice of appeal, thereby

presenting at this time the question of whether the court,
under the authority extended in this section or otherwise,
has the power and authority to appoint this same counsel to
act for the state on appeal.
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"The disqualification of the district attorney on the trial
of this case arose out of the fact that he had acted as counsel
for the party accused in relation to the matter of which the
accused was charged and for which he was tried.
"If it be determined that the court has such power, upon

what basis is the remuneration of such special counsel
based?
"Thirdly, on the premise that the original trial has been

concluded, can it be held that the disqualification of the dis
trict attorney continues to exist?"

Sec. 59.44, in so far as applicable, reads as follows:

" (1) When there is no district attorney for the county, or
he is absent from the court, or has acted as counsel or attor
ney for a party accused in relation to the matter of which
the accused stands charged and for which he is to be tried,
or is near of kin to the party to be tried on a criminal
charge, or is unable to attend to his duties, the circuit court,
by an order entered in the minutes stating the cause there
for, may appoint some suitable person to perform, for the
time being, or for the trial of such accused person, the duties
of such district attorney, and the person so appointed shall
have all the powers of the district attorney while so acting.
"(2) The court may, in the same manner, and in its dis

cretion, appoint counsel to assist the district attorney, in the
prosecution of persons charged with crime punishable by
imprisonment in the state prison, and in case of prosecu
tions before a grand jury, and upon indictments found by
grand juries, and in bastardy cases. Such counsel shall be
paid such sums as the court, by order entered in the minutes,
certifies to be a reasonable compensation therefor, which
sum shall in no case exceed twenty-five dollars per day for
each day actually occupied in such prosecution, and not to
exceed fifteen dollars per day for not more than five days
actually and necessarily occupied in preparing for trial in
any one case, the same to be paid in the manner provided by
law for the payment of counsel for indigent criminals."

It is the legislative policy that a district attorney, who,
because of interest in the case for the reasons assigned in
the statute, is disqualified from prosecuting. The same rea
son that exists for disqualification with respect to prosescu-
tion in the trial courts exists with respect to representing
the state upon appeal or writ of error to the supreme court.
No sound reason is perceived why the district attorney is not
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equally disqualified from representing the state in the case
upon review by the supreme court. We have no difficulty in
concluding that the district attorney's disqualification exists
just as much on appeal to or review by the supreme court
as in the trial court.

The only reason that occurs to us that would militate
against the above conclusion is that sec. 14.53, subsec (1)
makes it the duty of the attorney-general to appear for and
represent the state in criminal actions on appeal or review
in the supreme court. On the other hand, the statutes do not
contemplate that the attorney-general must handle criminal
cases in the supreme court without aid from the prosecuting
officers. Sec. 59.47, subsec. (7) makes it the duty of the dis
trict attorney, upon the request and under the supervision
and direction of the attorney-general, to brief and argue all
criminal cases in the supreme court. Do the three statutes,
sees. 59.44, subsec. (1), 14.53, subsec. (1) and 59.47, sub
sec. (7), when read together, contemplate that the state's
case will be adequately and must be presented by the attor
ney-general plus such assistance as he can obtain from a dis
trict attorney disqualified as a matter of legislative policy
from handling the case in the trial court? We do not think
that the statutes contemplate any such result. The attorney-
general is entitled to the same unbiased assistance in pre
senting the case to which the trial court is entitled. Such
being true, it would follow that the trial court has authority
to appoint a special prosecutor or special district attorney to
handle the case on appeal.

It will be noted that sec. 59.44, subsec. (1) concludes "and
the person so appointed shall have all the powers of the dis
trict attorney while so acting." There can be no question but
that the district attorney would have the power, in fact it
would be his duty, to assist the attorney-general both in
briefing and arguing the case in the supreme court when re
quested to do so by the attorney-general. It is not our prac
tice to make individual requests to district attorneys with
respect to criminal cases on appeal. District attorneys un
derstand that the office expects them to assume the burden
of briefing and arguing such cases with the aid of such su
pervision and direction as we are able to give. We will ex
pect the same thing from the special prosecutor in this in-
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stance and this letter may be treated as a request from this
office that the special prosecutor be continued as such to rep
resent the state on appeal, his services to be paid by the
county.
We cannot see where the circuit court's power to appoint

or continue the special prosecutor in the instant case or in
an appointment under sec. 59.44, subsec. (1) is any more
limited than the power to appoint under sec. 59.44, subsec.
(2). Trial courts have apparently adopted no restricted
interpretation with respect to their power to appoint or con
tinue special prosecutors to represent the state on appeal or
review in the Supreme Court where the appointment has
been made under sec. 59.44, subsec. (2). See, State ex rel.
Kropf V. Gilbert, 213 Wis. 196, Hobhins v. State, 214 Wis.
496, Boyd v. State, 217 Wis. 149.
As to rate of compensation for services with respect to

the appeal, the maximum sum for services in trial and prep
aration of trial set forth in sec. 59.44, subsec. (2) does not
apply. John v. Municipal Court of Milwaukee County, 220
Wis. 334. The matter is within the sound discretion of the

appointing court. It would be well for the appointing court
to specify in the order of appointment the rate of compensa
tion. It would likewise be prudent to have an express order
of appointment. See Williams v. Dodge County, 95 Wis. 604.
NSB

School Districts — Tuition — Child may have his resi
dence for school purposes different from that of his parent
or parents if he is actually residing in the district "for other,
as a main purpose, than to participate in the advantages
which the school affords."

September 15,1939.
John Callahan,

Department of Public Instruction.

In your letter you state:

"I have been requested to secure an Attorney General's
opinion on the following case:
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"Case. Mr. A. has a child who from all reports from doc
tors cannot live in the country where his parents now live.
Mr. A. lives in the town of Ellington. The child has ̂ thma
and is affected by the dust from horses. Therefore this child
is now and has for the last two years been living with his
grandmother in the city of Appleton. He will have to con
tinue to live in the city of Appleton. The child is six years
old and must attend school in the city of Appleton. The city
of Appleton says the parents must pay tuition.
"Question. Has the child the right to attend the Appleton

schools free of tuition?
"Citations. State ex rel. School District v. Thayer, 74

Wis. 48,41 N. W. 1014. 20 Op. Atty. Gen. 1262. State ex rel.
Smith V. Board of Education, 96 Wis. 95, 71 N. W. 123."

It appears further through conference with members of
your staff that this request came from the district and that
the district is willing to accept the above statement of facts
as true. You did not deem this a proper matter to submit to
this office for opinion and you have submitted the request to
us with considerable reluctance.

Your position in the matter was fully warranted. The re
quest for submission to our office was not a proper one for
your department to honor. The cases cited state the law
very clearly on the subject and there is nothing new in the
problem presented. It is firmly established that a child may
have a residence for school purposes different from that of
his parent or parents. The question in each case is whether
the child is actually residing in the district "for other, as a
main purpose, than to participate in the advantages which
the school affords." Generally this question is one of fact to
be determined under all the facts and circumstances of the

case. There are apparently no disputed questions of fact in
the particular case as the district seems quite willing to con
cede the facts which establish very clearly that the child is
entitled to the facilities of the school tuition-free.

In support of your position that the request was not a
proper one for your department to honor, it may be observed
that we are under no duty to act as either private or official
counsel for the various school boards throughout the state.
We would be under no duty to honor this request from the
board if it were submitted to us directly. If the various state
departmental agencies are to be used as a mere medium for
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transmission of requests to this department, it is apparent
that we will find ourselves acting in the capacity of official
advisor for every citizen or municipal board that desires to
obtain some free legal advice from us—advice which it is not
our duty to give and which it is improper for us to give.
There is an ever present tendency for departmental heads

to act in just such a capacity as a medium of transmittal.
Our office cannot function properly in relation to our official
duties if we undertake to advise with respect to every legal
problem that arises throughout the state and in every con
ceivable field. We have adopted a definite policy of confin
ing our opinions within the sphere of our official duty and
have refused to honor and shall continue to refuse to honor

requests similar in nature to the instant one. It is only when
a departmental head feels that he needs the guidance and in
terpretation of this office with respect to some problem
which concerns him in his official capacity that this office is
under any duty to respond to requests for opinions.
In the future, please refuse to honor any requests of a

like nature.

NSB

Public — Public Service Commission — Ch. 413,
Laws, 1939 repealed ch. 9, Laws, Special Session 1937. In
addition, it restored sec. 195.01, subsec. (8), Stats., 1937, to
the same status that it occupied prior to the passage of ch. 9.

September 15,1939.

Public Service Commission,

You submit the following questions with reference to ch.
413, Laws, 1939:

"1. Does this act abolish the position of director in the
Public Service Commission of Wisconsin?
"2. If the position of director is abolished, does the act

recreate the position of secretary?
"3. If the position of secretary is restored, what, if any,

are the rights of William M. Dinneen, former secretary?
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"4. If the position of secretary is not recreated by the act,
does the commission have the right to establish, pursuant to
the civil service law, a position whose occupant would be the
chief administrative officer of the commission and to whom
would be assigned duties which the commission properly
may assign similar to those performed by the secretary and
director?"

It is our opinion that the act abolishes the position of di
rector of the public service commission of Wisconsin and
that it recreates the position of secretary of that commis
sion as it existed prior to the enactment of ch. 9, Laws, Spe
cial Session 1937. The restoration of the position of secre
tary does not, however, operate to restore the former secre
tary, William M. Dinneen, to that position.
The position of secretary of the public service commission

was provided for by sec. 195.01, subsec. (8), Stats. 1987.
Ch. 9, sec. 6, Laws, Special Session 1937, abolished the office
of secretary of the public service commission and created
the office of director of that commission. The act did not,
however, assume to amend or repeal sec. 195.01. There can
be no doubt, though, that the enactment operated, to all in
tents and purposes, to repeal sec. 195.01, subsec. (8).
Ch. 9, in addition to the change referred to, made compre

hensive changes in the organization of the state government.
It would serve no useful purpose here to go into these
changes in detail other than to say that new departments
were created, other departments reorganized, provision was
made for further executive reorganization and statutory
changes necessary to effectuate these purposes were made.

Ch. 413, Laws, 1939, is entitled as follows:

"AN ACT

"To repeal chapter A 58 and subsection (7) of section
17.07, created by chapter 9, laws of special session 1937; to
repeal and recreate subsection (1) of section 15.001, para
graphs (a) and (b) of subsection (1) of section 20.60 and
section 93.02, all created by said chapter 9; and to amend
subsection (1) of section 14.71 and subsection (6) of sec
tion 195.01 of the statutes, as amended by said chapter 9,
laws of special session 1937, relating to the reorganization
of certain state departments, and making an appropria
tion."



Opinions op the Attorney General 553

The first three sections of the law deal with statutory

changes brought about by ch. 9. Any statutory provisions
created by ch. 9 are repealed outright. Statutory changes
brought about by ch. 9 are repealed and the statutes affected
restored to their former status.

Section 4 of ch. 418, Laws, 1939, reads in part as follows:

"It is the intent of this act to repeal chapter 9, laws of
special session 1937, to nullify all transfers of duties, powers
and functions and other reorganizational changes thereun
der, and to restore all boards, commissions, departments,
agencies and instrumentalities of the state government af
fected by said chapter 9 to the same organization and status
and with the same powers, duties and functions as existed
prior to the enactment of said chapter 9; but this act shall
not be deemed to affect the changes enacted by the 1939 ses
sion. * * *»»

Except as it may be contained within this provision, there
is no repeal of ch. 9. It is our opinion, however, that the lan
guage in question operates to repeal ch. 9. It certainly
would have been preferable, from the standpoint of drafts
manship, to say in so many words that ch. 9 was repealed.
On the other hand, if it is possible to determine from a leg
islative enactment the legislative intent, and if it is possible
to effectuate that intent, it must be given effect.

Thus considered, it at once becomes apparent that it is the
legislative intent to repeal ch. 9. It is likewise apparent
that the legislature has so acted as to make it possible to
effectuate that intent. If the legislature were to enact a law
stating that "It is the intention of the legislature to repeal
ch. 9" we think it would be just as effective as though it
were to say, "Ch. 9 is hereby repealed." There is no particu
lar magic in words and there is no particular form required
for legislative enactments. In any case, as indicated, the
basic questions are, what is the legislative intent, and is the
enactment so formed as to make it possible to effectuate
that intent?

If, as we have indicated, ch. 413 repeals sec. 6 of ch. 9, it is
just as apparent that it restores sec. 195.01, subsec. (8) to
its former status. We have called attention to the fact that

sec. 195.01, subsec. (8) has never been expressly repealed.
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The declaration of legislative intent in sec. 4 of ch. 413, to
restore all boards, commissions, departments, agencies and
instrumentalities to the same organization and status as ex
isted prior to the enactment of ch. 9, is sufficient to restore
sec. 195.01, subsec. (8) to the same status it occupied prior
to the passage of ch. 9.

It is, of course, apparent that the restoration of the office
of secretary of the public service commission does not op
erate to restore the former secretary to that position. Upon
the abolition of the office of secretary, the former secretary
became separated from the state service. The mere fact
that the position of secretary is recreated after the lapse of
a year or so, does not operate to reappoint the former secre
tary to that position.
As suggested above, we are fully aware of the fact that

ch. 413 leaves much to be desired in the way of draftsman
ship. It is perfectly clear, however, from reading the law
that it was the intent of the legislature to repeal statutes
created by ch. 9, to restore statutes affected by ch. 9 to their
former status, to repeal ch. 9 and to restore state agencies
affected by ch. 9 to their former status. And, as we have in
dicated, once the legislative intent is determined, it must be
given full expression if it is possible to do so. We have con
sulted several authorities in connection with this analysis
and call your attention particularly to Callaghan's Wisconsin
Digest, Statutes, para. 96.
JWR
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Public Officers — Secretary of State — De facto State
Officer — Appropriations and Expenditures — The secre
tary of state is fully protected in auditing payment of salary
to a de facto state oflScer.

September 15,1939.
Fred R. Zimmerman,

Secretary of State.

We have received the following request from you:

"Chapter 410, laws of 1939, recently became effective and
I understand an appointment of the Commissioner has been
made by the Governor and submitted to the Senate.
"The act creating the department contains the somewhat

unusual provision found in subsection 8 of section 110.01:
'The commissioner and directors shall be appointed on the
basis of recognized interest, training and experience and
possess a knowledge and understanding of the powers, du
ties and functions of their respective offices.'
"With the appointment, confirmation, and qualification of

the Commissioner, there may come before this department,
in view of the language in subsection 8 of section 110.01,
the question of the qualifications of the Commissioner and
my right to certify the pay roll, under the circumstances.
"While it is not my function to pass on the qualifications

of the Commissioner, I am concerned with the possibility
that someone may question his qualifications after the pay
rolls have been certified to me. If such a contest were raised
as to the qualifications of the Commissioner, the question
would also be raised as to the legality of the pay roll pay
ments that had been previously made.
"For this reason, I desire to ask the following questions:

(a) Is the Governor the ultimate judge of the qualification
of the Commissioner, and does that question become settled
upon the appointment of the Commissioner by the Governor
and confirmation by the Senate, or may that question be in
quired into at a later date? (b) If the latter is the case,
when and by whom may such question be raised? (c) Is the
Secretary of State fully protected in paying the salary of
the Commissioner if an attack on his qualification is made?"

It is our opinion that following the appointment and con
firmation of the commissioner and his entry into the duties
of his office you would be fully protected in auditing the pay
ment of salary to him. There cannot be the slightest doubt
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but that when he has been so appointed and when he has as
sumed to discharge the duties of his office he would be at
least a de facto officer. It is well settled in this state that
disbursing officers are fully protected in paying salaries to
de facto officers. In fact, it is probable that they are re
quired to pay such salaries.
In arriving at our conclusion we have considered the fol

lowing authorities: State ex rel. Elliott v. Kelly, 154 Wis.
482; State ex rel. Kleinsteuber v. Kotecki, 155 Wis. 66; In
re Burke, 76 Wis. 357; Callaghan's Wisconsin Digest, Offi
cers, sec. 44 et seq.
JWR

Criminal Law — Lottery — Plan whereby a mechanical
device, electrically operated, is attached to a ticket dispenser
in a box office of the theatre, the bell of which mechanical
device rings and a light flashes automatically every minute
or a few minutes depending upon how many tickets are sold
and how rapidly they are sold, the machine being geared to
ring and the light to flash each time after sale of a certain
specified number of tickets, and which entitles a ticket pur
chaser to refund of his money for tickets purchased up to
five in number if he happens to make the purchase at the
time the bell rings and the light flashes, is a lottery.

September 15,1989.
Herbert J. Steffes,

District Attorney,

Milwaukee, Wisconsin.

In your letter you state:

"The City of Milwaukee Police Department recently called
to my attention a system installed at a certain Milwaukee
theatre in the operation of which a certain number of free
theatre tickets are given away every day. Pending my de
cision as to whether the same is in violation of our lottery
statutes, both the promoter and theatre have discontinued
its use.
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"Consequently, I am requesting your official opinion as
to whether or not the following plan is in violation of Sec.
348.01 of the 1937 Wisconsin Statutes and the related sec
tions 348.02 and 348.03:
"Plan consists of the use of an A-P machine which is at

tached to the ticket dispenser in the box office of the theatre
and works in unity with the ticket dispenser. The A-P ma
chine is electrically operated and approximately once each
minute a bell in the machine rings and a light flashes, which
is a signal for the operator to give the person at the ticket
window a free pass or passes, and the money tendered by the
patron for the admission ticket or tickets is thereupon re
funded. The number of free passes distributed to an indi
vidual, not to exceed five at one time, depend upon the num
ber of admissions he intends to purchase when presenting
himself at the box window. If he asks for three tickets and
upon the purchase of the same the A-P machine bell rings
and light flashes, he is then entitled to the equivalent num
ber of passes, in other words three, and so on up to five.
I am enclosing some printed material furnished by the

promoter, explaining the system in detail. As you can read
ily see from the enclosed literature, the so-called A-P At
tendance Plan is frankly intended to be a business stimu
lator. I have arrived at the conclusion that under a strict
interpretation of the recent Bank Night decision of our Su
preme Court, State ex rel. Gowie v. La Crosse Theatres Co.,
handed down June 21, 1939, and reported in the July 26,
1939, North Western Reporter advance sheet commencing at
page 707, such A-P Attendance Plan is a violation of our
lottery sections. However, I also appreciate that, in my
opinion, there is no statutory bar to a theatre giving away to
persons of its own choosing free passes to its theatre, and I
can see some logic in the argument that the A-P Attendance
Plan simply involves the use of a mechanical device to in
dicate to the theatre when such free passes shall be dis
tributed. It is also argued by the promoters that no consid
eration passes, that no extra inducement is offered but sim
ply free admission to the theatre and that if people don't
want to attend the theatre they would not go there on the
mere chance of being admitted free, but nothing over and
above the theatre performance is offered.
"However, the language and scope of the State Ex rel.

Cowie decision are so broad and sweeping, particularly with
respect to what constitutes consideration, that I feel im
pelled to request your opinion covering this question espe
cially in view of the fact that the promoter in the literature
frankly advances as a sales point to the theatres for the
adoption of his plan the argument that it will increase thea
tre attendance, and under the State ex rel. Cowie decision
this may be sufficient consideration."



558 Opinions op the Attorney General

A lottery involves three elements—^prize, chance and con
sideration. State V. La Crosse Theatres Co., Wis. ,
286 N. W. 707. You appear to have some difficulty with the
element of consideration. So far as that element is con

cerned, the scheme does not present the difficulty presented
in the La Crosse Theatres Co., case. Participants in the
scheme are limited to those who purchase tickets. Where the
other elements of a lottery are present, the element of con
sideration presents no problem where the participants are
limited to those who purchase tickets. That has been the
uniform holding of all courts. See the La Crosse Theatres
Co. case where the court says:

*  * It is stated in an article in 7 U. of Kansas City
Law Rev. 188, that 'where the participants (in the drawing
for the prize) are limited to those purchasing tickets to the
theatre the courts have consistently held that such a (bank
night) scheme constitutes a lottery.' As far as our examina
tion has gone, this is a correct statement. * * *" (710)

It is only where the scheme enables non-purchasers of
tickets to participate with purchasers that any problem with
respect to the element of consideration is present. Where
non-purchasers can participate, the argument goes to the ef
fect that purchasers furnish no consideration as the non-
purchaser has a chance equal with the purchaser; there
therefore can be no object in purchasing a ticket other than
that of a purchase to see the performance or show; there
fore the sole consideration in the purchase of the ticket is
that of seeing the performance or show and that under such
circumstances no part of the purchase price can be paid in
consideration for the opportunity to participate in the draw
ing. Some courts accepted this line of argument. Others re
fused to accept it. Our court in the La Crosse Theatres
Case joined the ranks of those courts that refused to accept
such line of argument. The court looked at the scheme as a
whole for what it was intended to accomplish and did ac
complish, namely, the increase in attendance and therefore
increase in profits as furnishing the element of considera
tion. It is obvious that the instant scheme aims at the same

objective and has no value except as it aims at that objec
tive. It is advertised and sold as a scheme which will accom-
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plish that objective. It will fall into the discard unless it
accomplishes the objective. So far as the element of consid
eration goes in the scheme under consideration, it is much
less difficult of analysis than that of the same element in
volved in the La Crosse Theatres Co., case. Consideration is
present. All of the authorities are agreed upon that point.
The only remaining questions can be with respect to

whether the scheme presents the elements of chance and
prize. As to the element of chance, it will be noted that all
of the cases in defining the elements of a lottery use the term
"chance" as one of the elements. They do not use the term
"a drawing" or similar term. A drawing is merely a modus
operandi of determining who wins by the element of chance.
It is quite immaterial what method of determination is used
so long as the element of chance is present. The "exact
method adopted for the application of chance to the distri
bution of prizes is also immaterial." 38 C. J. 290. There can
be no question but that the prizes offered (if prizes they
be) are determined by chance. The promoters of the plan
argue that the plan simply involves the use of a mechanical
device to indicate to the theatre when free passes will be
distributed. The same argument can be used with equal va
lidity with respect to any drawing or the mechanics of any
scheme. The drawing or other device used merely indicates
to the management to whom it will give the prize. No one
can dispute but that the theatre has the right to give its
tickets to anyone it wants to. No one could dispute but that
the La Crosse Theatres Company could donate a prize or
cash to anyone that it wanted to. But in either case that
which is given cannot.be given by resort to the element of
chance when consideration is paid therefor.
As to the remaining element of prize—^the La Crosse

Theatres case presented a method of operation involving an
obvious major prize and other minor prizes. The present
scheme involves a large number of free tickets and with no
major prize or any prizes other than the free tickets. Are
the tickets prizes? All that is needed to constitute a prize
within a lottery analysis is that something of value be given
away under circumstances where the other two elements of
a lottery are present. 38 C. J. 292. We doubt that theatre
owners are willing to concede that tickets to their shows are
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of no value or that opportunities to see their shows free is
not giving something of value. We know of no cases that
would in any wise support any argument that something of
value or that a prize or prizes are not involved in this
scheme. We think it apparent that the element of prize is
present.
We conclude that all three elements are present and that

the scheme constitutes a lottery.
NSB

Oil Inspection — Words and Phrases — Fuel Oils —
Problem of whether furnace fuel oils are subject to the
terms of Ch. 168, Stats., re-examined in the light of prior
practices, departmental rulings and legislative acquiescence
in conflicting interpretations. The opinion holds that within
the limits of expert proof on the subject, fuel oils which can
reasonably be said and established to be a like product of pe
troleum to kerosene, gasoline, benzine, naphtha, power dis
tillate or motor spirit are subject to the terms of the chap
ter and that sec. 109.04 gives the state supervisor the power
and authority, in fact it is his duty to establish some rule
which he feels will stand the test as a matter of expert proof
whereby fuel oils used for heating purposes and which can
reasonably be established as being a like product to the pe
troleum products immediately above named are subject to
the terms of the act.

September 15,1939.
John M. Smith,

State Treasurer.

On August 26th of this year we rendered to you an opin
ion covering six separate questions submitted with respect
to ch. 168, Stats., dealing with inspection of petroleum prod
ucts.* The last question submitted was whether ch. 168 re
quired the inspection of heating oil or oils used for heating
purposes. The apparent conflict between sees. 168.05, sub-
sec. (1), 168.06 and other sections of the statutes requiring
petroleum products used for "heating purposes" within this

*Page 535 of this volume.
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state to be inspected and the provisions of sec. 168.13 Stats,
exempting fuel oils from the terms thereof was pointed out.
No reference was made to the history of prior administra
tive flip-flops on the question or to prior interpretations
from this department, flip-flops or otherwise,—a most un
satisfactory method of submitting a question the historical
background of which is so replete with somersaulting,
skilled or otherwise, and with complete legislative acquies
cence and slumbering throughout the entire performance.
We examined the question without the benefit of this

background and concluded as follows:

"A study of the legislative history of Ch. 168 reveals that
this act, as created by Oh. 269, Laws of 1880, applied only
to illuminating oils. As uses for new petroleum products
were found, however, the original act was amended to in
clude such products within its scope. Ch. 114, Laws of 1897,
amended the law to include any mineral or petroleum prod
uct sold for consumption or used 'for illuminating or com-
bustive purposes within this state.' Sec. 1421e, Stats, of
1898, further amended the law so as to require the inspec
tion of all mineral or petroleum products sold for consump
tion or used 'for illuminating or heating purposes within
this state.' These are the words which appear in sees.
168.05, subsec. (1) and 168.06 at the present time.
"In view of the primary purpose of Ch. 168, it is clear

that neither the language of sec. 168.13 nor any reasonable
construction thereof can serve to exclude heating oils from
the scope of that chapter. You are therefore advised that
the provisions of Ch. 168 require the inspection of oils used
for heating purposes before such oils may be sold or offered
for sale within this state."

Since the ruling on this question considerable dissatisfac
tion on this question has been expressed to your department
with respect to the soundness of the conclusion and hence
we have been requested to re-examine the prior opinion
upon this particular question.
The argument against the conclusion reached is largely

one of statutory interpretation based upon the rule of
"noscitor a sociis" and its illegitimate offspring "ejustem
generis." It is argued that sec. 168.05 subjects to the provi
sions of the chapter "all gasoline, benzine, naphtha, or other
like products of petroleum * * * used for illuminat-
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ing, heating or power purposes", that regard must be had
for the specific named products and that the general provi
sions "or other like products of petroleum" adds little scope
to the operation of the chapter in that such general provi
sion is limited and relates back to the specific named
products.
With respect to such argument, it is our opinion that the

principles of statutory construction upon which the argu
ment is based have no application to a statutory provision
which by its express terms provides that names are of no
significance. In this connection it should be noted that sec.
168.05, subsec. (1) Stats., in so far as applicable, reads:

*  * For the purposes of sections 168.03 to 168.14,
inclusive, all gasoline, benzine, naphtha, or other like prod
ucts of petroleum wnder whatever name called, used for il
luminating, heating, or power purposes, shall be deemed to
be subject to the same inspection and control as provided for
in sections 168.08 to 168.14, inclusive, for illuminating oils,
except that the inspectors are not required to test it other
than to ascertain its gravity, and it shall be unlawful for
any person, dealer or vendor to sell or offer for sale any
such petroleum products for any of such purposes, that has
not been so inspected and approved. * * *"

The problem presented in each case is not one of names or
similar names to the specific named products, but is one of
fact as to whether the particular product in question is a
like product of petroleum to the named products. In this
connection it may be noted that the section in question does
not subject kerosene by express naming to the provisions of
the chapter,—^yet kerosene has been one of the most impor
tant petroleum products subjected to the terms of the act
by consistent administrative interpretation, acquiesced in by
all concerned (so far as is known) since the enactment of
the act. Further, at this point in the discussion, it may also
be noted that there is considerable variation between the

average kerosene product inspected with respect to gravity,
flash or distillation tests and the average similar test of the
named products. It is our understanding that there is an
overlapping, depending upon grade with respect to all of the
named products and kerosene, but that the average of kero
sene would constitute quite a variation with respect to all
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tests when compared to the average of the named products.
Thus, if there is consistent administrative interpretation
and application of the Act, the mere fact that the average
gravity test of a particular petroleum product under con
sideration is a degree less in gravity than the lowest known
gravity of a named product would not necessarily and con
clusively establish that the particular product under consid
eration is not an "other like product of petroleum" within
the language of the statute.
Further argument is advanced that even though sec.

168.05 Stats, and other sections of the statutes by their ex
press terms include petroleum products similar to the named
products used for heating purposes, sec. 168.18 was amended
by ch. 399, Laws, 1913 by adding to the exclusion provision,
the underscored quoted language:

"* * * nor shall this chapter be construed to apply
to crude petroleum, gas oil or fuel oil; but the terms gas oil
and fuel oil shall not he construed to include kerosene, gaso
line, benzine, 'iiaphtha, power distillate, motor spirits or any
other like products of petroleum by whatever name called.

It is argued that the chapter was extended to cover prod
ucts similar to the named products used for heating pur
poses in 1898; that the legislature could not have had in
mind at that time the use now made of oil for heating pur
poses ; that sec. 168.13 Stats, by the 1913 amendment by its
express terms excludes fuel oil; that heating oil is a fuel
oil and that in so far as there is any inconsistency between
the 1898 products subjected to the terms of the act and the
1913 amendment excluding fuel oils from the terms of the
act, the 1913 amendment must control and that fuel oils used
for heating purposes are not subject to the act.
In support of this argument our attention is directed to

an opinion of this department rendered in 1926, XV Op.
Atty. Gen. 10, which it is claimed supports the position
taken. It may be admitted that the opinion does support the
position taken. The vice of the opinion is that it decides the
problem as a matter of law whereas the real problem is one
of fact. The opinion is grounded upon an application of
rules of statutory construction which, as heretofore noted.
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have no application and assumes as a fact that oils used for
heating in furnaces are not "other like products of petro
leum" within the exception to the exclusion clause. It will
be noted that the exclusion clause reads:

*  * nor shall this chapter be construed to apply to
crude petroleum, gas oil or fuel oil; but the terms gas oil
and fuel oil shall not be construed to include kerosene, gaso
line, benzine, naphtha, power distillate, motor spirits or any
other like products of petroleum by whatever name called.

Having in mind that the sole purpose of this chapter was
that of protecting the public and its property from physical
harm and preventing it from being victimized by fraudulent
practices {Wadhams Oil Co. v. Tracy. 141 Wis. 150) it
would seem a perversion of legislative intent to glorify the
term "fuel oil" in the exclusion provision of sec. 168.13 at
the expense of that portion of the exclusion provision which
specifically provides that "the terms gas oil and fuel oil shall
not be construed to include kerosene, gasoline, benzine,
naphtha, power distillate, motor spirits or any other like
products of petroleum by whatever name called."
The foregoing above-quoted provision is just as important

as the provision excluding fuel oils from the terms of the
act. A petroleum product may well be a fuel oil, but never
theless if it is an "other like product of petroleum by what
ever name called" to the named products it is still subject to
the terms of the chapter. That problem is one of fact and
largely a matter of expert proof. Any opinion which as
sumes the fact to be proved either one way or the other is
not sound in analysis.
' But it is urged that the opinion in question has been ac
quiesced in by the legislature since 1926 that we are no
longer free to approach the matter as one of original inter
pretation ; that due weight must be given to the legislative
acquiescence in the opinion exempting heating oils from the
terms of the act and that for us to reverse the 1926 ruling at
this time is the equivalent of assumption of a legislative
function.

There would be much force in the argument if it were not
for an opinion rendered by this department in 1935, XXIV
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Op. Atty. Gen. 667, in which we reached just the opposite
conclusion, which opinion in turn has been followed by the
departments administering the law and likewise acquiesced
in by two legislatures to date. As a matter of administra
tion, the 1935 opinion superseded to a large extent the 1926
opinion,—^if it did not completely overrule the same. The
1935 opinion impresses us as much sounder analysis than the
1926 opinion, even though it is subject to the same vice
found in the 1926 opinion, namely, the assumed fact that the
product under consideration in this instance was a "like
product" to kerosene.

It is perhaps worth noting that the 1913 amendment to
sec. 168.13 Stats, for the first time included kerosene as a

named product. As kerosene itself theretofore was sub
jected to the terms of the Act, not by express name but as a
similar product to the named products, the naming of "kero
sene" in the 1913 amendment to sec. 168.13 Stats, is of sig
nificance. It increased the range within which a particular
product may be found to be a product similar to the named
products.

Legislative acquiescence in the 1926 opinion is of no sig
nificance at all with respect to the problem under consid
eration in view of the history of legislative acquiescence in
the various conflicting administrative interpretations and
rulings of this department. It appears from the 1926 opin
ion that the department, from the time that use of oils for
heating purposes came into being and developed, inspected
gas oils where they were above a certain gravity test. Such
inspection was uniformly applied until 1926 when the rul
ing of this department changed the picture. The legislature
acquiesced in the inspection up until 1926, it acquiesced in
the non-inspection thereafter until 1935 and it has acqui
esced in the inspection since then. This sort of acquiescence
is not of any particular value in the problem of interpreta
tion now before us. Further, in view of the conflicting opin
ions of this department, we feel free to approach the prob
lem as one of initial interpretation and feel free to render
an opinion in accordance with our interpretation of legisla
tive intent as gleaned from the manifest and underlying
purpose of the Act, namely, the protection of the public from
physical harm and damage to property and the preventing
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of the public from being victimized by fraudulent practices.
Sec. 109.04 Stats, provides as follows:

"The state supervisor of inspectors shall have power and
authority to make and enforce such necessary rules and reg
ulations, not inconsistent with law, as he may deem neces
sary for the discharge of all the powers and duties of the
state inspection bureau. He shall also have authority to pre
scribe forms for all applications, notices and reports re
quired by law to be made to the bureau or which are neces
sary in its work."

We conclude that within the limits of expert proof on the
subject, fuel oils which can reasonably be said and estab
lished to be a like product of petroleum to kerosene, gasoline,
benzine, naphtha, power distillate or motor spirit are sub
ject to the terms of the chapter and that sec. 109.04 gives the
state supervisor the power and authority, in fact it is his
duty to establish some rule which he feels will stand the test
as a matter of expert proof whereby fuel oils used for heat
ing purposes and which can reasonably be established as be
ing a like product to the petroleum products immediately
above named are subjected to the terms of the Act.
NSB

Public Health — SUmghterhouses — Words and Phrases
— Place where chickens are killed in large numbers and pre
pared for freezing is a slaughterhouse or place where the
business of slaughtering is conducted within the meaning of
those terms in sec. 146.11, Statutes, and subject to regulation
by the state board of health.

September 16,1939.

Carl N. Neupert, Assistant State Health Officer,

State Board of Health.

In your letter you state:

"Section 146.11 (1) of the Statutes provides that, 'No
person shall erect or maintain any Slaughterhouse, or con
duct the business of slaughtering * * * unless under
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federal inspection, within one-eighth mile of a public high
way, dwelling, or business building * * *'
"Section 146.11 (2) provides that, 'Slaughterhouses

*  * * shall be inspected and supervised, as to location,
construction and operation, by the state board of health
. * # • >!«>

"This Department is frequently called upon to investigate
complaints of odors, etc., incident to the killing of chickens
within the city limits of cities of various sizes. In one city
one such an establishment kills or butchers and prepares for
freezing, about 1500 chickens at least once a week. The
question involved is: Does this constitute slaughtering, and
is the operator, therefore, conducting the business of slaugh
tering?"

The problem is one which has given us considerable diffi
culty. It is not free from doubt. The term "conduct a busi
ness of slaughtering" is used but once in the section under
consideration and that in subsection (1) thereof. That use
may or may not add anjrthing to the term "slaughterhouse"
as elsewhere used in the statute. The term "slaughterhouse"
is defined by Webster as "a building where beasts are butch
ered for the market." If the foregoing dictionary definition
is taken as the accepted sense in which the term "slaughter
house" is used in the section under consideration, it is ap
parent that the place in question is not a slaughterhouse as
chickens cannot qualify as beasts. On the other hand, a
slaughterhouse is defined in the new English Dictionary as
"a house or place where animals are killed for food." If this
definition is accepted, there would appear to be no reason
why the place in question would not be comprehended in the
term "slaughterhouse". The cases are legion where the term
"animal" has been construed to include fowls. See the term

"animal" in "Words and Phrases". But few cases have ever

discussed the subject and in those cases that have discussed
the subject, it seems to be assumed that the term "slaughter
house" is sufficiently comprehensive to include a place where
animals are slaughtered. The discussions of the subject in
the cases are loose discussions where the exact point was not
under consideration, namely as to whether a slaughterhouse,
technically so-called, comprehends only those places where
beasts are slaughtered as distinct from a place where ani
mals are slaughtered. See Thibaut v. Hebert, 45 La. Ann.
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838, 12 S. 931; Williams v, Sehehl, 84 W. Va. 499,100 S. E.
280; Ford v. State, 112 Ind. 373, 14 N. E. 241. Certainly
there is no difficulty with the concept that chickens are a fit
subject matter for slaughter. The killing of chickens in large
numbers at a central plant for commercial purposes was re
ferred to in Higghis v. Decorah Produce Co. (1932) (Iowa)
242 N. W. 109 as a slaughtering of said animals. It seems to
us that the term "slaughterhouse" may well comprehend any
house or place where the business of slaughtering is carried
on. If chickens are a fit subject matter for slaughter, and
there would seem to be no question but that they are, then
it would follow that any place where chickens are slaugh
tered is a slaughterhouse, subject to the limitations that in
here in any question of "slaughterhouse" or "no slaughter
house" as to whether the killing is in sufficient quantity to
constitute the place a slaughterhouse.
The problem comes to one of determining in what sense

the legislature used the term slaughterhouse in section
146.11, Statutes,—^whether in the restricted sense as defined
by Webster which would limit the term to a place where
beasts are killed or in the larger sense, which seems to be
equally acceptable in ordinary parlance or understanding, of
a place where animals are killed. In arriving at such deter
mination, it must be borne in mind that the statute is a
health measure and that the term should receive such inter

pretation as will accomplish that which the legislature
sought to accomplish,—protect health. In your submission
you enclose rules which the board adopted in 1914 with re
spect to sanitary measures which all slaughterhouses must
meet. It is apparent that from the standpoint of public
health these rules are just as much needed as applied to the
business in question as applied to a slaughterhouse in a re
stricted Websterian, technical sense. If the legislative pur
pose is to be accomplished, it would seem apparent that the
term "slaughterhouse" as used in section 146.11, Statutes,
must be used in the sense of a place where animals are killed
for food and that the term should not be limited in scope to
one of a place where beasts only are killed.
NSB
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School Districts — Temporary Borrowing — Municipal
Corporations — Municipal Borrowing — So long as tem
porary borrowing by a school district for current and or
dinary expenses under sec. 67.12, subsec. (8), Stats., is such
that it can be paid out of current revenues collected or in
process of collection within the rule of cases cited, such dis
trict may borrow without regard to the constitutional debt
limit.

September 21,1939.
John Callahan,

Department of Public Instruction.

Sec. 67.12, subsec. (8), Stats., provides as follows:

"The school board of any school district operating under
the district system may on their own motion, made and
properly recorded at a lawful board meeting, borrow money
in such sums as are needed to meet the immediate expenses
of maintaining the schools in such district. No such loan or
loans except loans made by town boards to school districts
shall be made to extend beyond the first day of May follow
ing nor to an amount exceeding one-half the estimated re
ceipts as certified by the state superintendent of schools and
the local school clerk. All such loans shall be secured by law
fully authorized and drawn school orders, each order when
paid to be receipted and returned to the treasurer of the
board."

You inquire whether borrowing under this section is au
thorized if the school district has exceeded its constitutional

debt limitation under Art. XI, sec. 8 which provides in part
as follows:

"* * * No county, city, town, village, school district,
or other municipal corporation shall be allowed to become in
debted in any manner or for any purpose to any amount, in
cluding existing indebtedness, in the aggregate exceeding
five per centum on the value of the taxable property therein,
to be ascertained by the last assessment for state and county
taxes previous to the incurring of such indebtedness.

You are advised that a school district may borrow under
sec. 67.12, subsec. (8) for current and ordinary expenses
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without regard to the constitutional limitation above set
forth provided that it can fairly be said that such borrowing
can be repaid within the limits of monies and assets actually
in the treasury or from current revenues collected or in
process of collection. The theory then is that the munici
pality or school district may be fairly regarded as doing
business on a cash basis and not upon credit—even though
there may be for a short time some unpaid liabilities. Earles
V. Wells, et al, 94 Wis. 285.
But the foregoing marks the limits of such borrowing. In

the same case the court said:

"* * * But the moment an indebtedness is voluntarily
created 'in any manner or for any purpose,' with no money
nor assets in the treasury, nor current revenues collected or
in process of collection for the payment of the same, that
moment such debt must be considered in determining
whether such municipality has or has not exceeded the con
stitutional limit of indebtedness." (p. 299)

This language was quoted with approval in Crogster v.
Bay field Co., et al., 99 Wis. 1 and Rice v. City of Milwaukee,
et al, 100 Wis. 516. In the last cited case the court says:

"* * * There is no disposition to enlarge the rule as
there laid down." (p. 519)

Nor can we find any case where the court has ever indi
cated that there is any disposition to enlarge the rule. But
within the limits of the rule, a school district may borrow
for temporary purposes under sec. 67.12, subsec. (8) with
out regard to the constitutional limitation of Art. XI, sec. 3
above quoted.
NSB
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Public Officers — Motor Vehicle Department — Civil
Service — Status of Employes — Organization of State De
partments — Organization powers of commissioner of mo
tor vehicle department established by Ch. 410 considered
and analyzed.

September 22,1939.

Col. George W. Rickeman, Commissioner,

Motor Vehicle Department.

Ch. 410, Laws of 1989, creating the motor vehicle depart
ment, in so far as applicable to the queries that you have
propounded, provides as follows:

"110.04. Transfer of powers, duties and functions. The
powers, duties and functions of the respective departments
transferred to the motor vehicle department by section
110.03 shall be transferred to and vested in such department
within ninety days after the effective date of this chapter,
as the commissioner may determine.
"110.05. Transfer of records, equipment and personnel.

All records, books, papers, documents and equipment, and so
much of the personnel notw employed in the departments
hereby transferred, as the commissioner may deem neces
sary to the efficient execution of the functions so trans
ferred, shall automatically be transferred to and become the
property and employes of the motor vehicle department as
each such transfer is consummated."
"Section 3a. All records, equipment and personnel of the

various departments and bureaus affected and transferred
by this act shall automatically be transferred to the motor
vehicle department and the rights and status of the person
nel so transferred shall remain unchanged. Each employe
transferred from the public service commission shall have
the same classification, status and salary after transfer as
before transfer. Each employe transferred from the depart
ment of state and the department of the state treasurer
shall be given such classification, status and salary as shall
be determined by the bureau of personnel, except that em
ployes from the two departments in the same or closely re
lated fields shall receive the same salaries. The personnel,
records and equipment, as used and employed at the time of
the effective date of this act in connection with the adminis
tration of sections 109.06 and 109.07 and paragraph (k) of
subsection (4) of section 85.01 (repealed by this act) are
transferred to the motor vehicle department and the rights
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and status of the personnel so transferred shall remain
unchanged.
"Section 4. When the commissioner of the motor vehicle

department has so effected his organization so that he is
ready to take over the functions, powers and duties of any
of the state agencies, specifying the same, pursuant to this
act, he shall so notify the governor." (Then follow the pro
visions whereby the governor notifies the secretary of state
and state treasurer to the end that appropriations will be
available to the new department).

You have requested our opinion as to just what the chap
ter contemplates by way of organization of the new depart
ment before you conclude that an agency or all of them
should be transferred, and particularly whether the chapter
contemplates that you perfect beyond subsequent change the
three new divisions provided for by the chapter before noti
fying the governor that the new department is ready for the
transfer of a particular agency and whether your powers
with respect to organization of the new department are any
greater before transfer than after transfer.

It may be stated at the outset that the chapter contem
plates that all of the various agencies shall be transferred
within a period of ninety days after the effective date of the
act. Sec. 110.04 specifically so provides. It is within your
discretion as to when the transfer shall be effective within

said ninety day period as to any particular agency, the func
tions of which the chapter transfers to your new depart
ment.

The chapter further contemplates that you will have pro
ceeded in the organization of the new department and the
various divisions to the extent that the department and the
various divisions thereof can function as such before re

quest of transfer of a particular agency to the new depart
ment. But with respect to perfection of the organization of
the department and the various divisions thereof, your
power with respect to change of function or decrease or in
crease in personnel is no greater before transfer than after
transfer.

It seems clear that you cannot discharge an employe until
transferred—that you cannot discharge until the employe
becomes an employe of the department. We do not think
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that you can, by the simple expediency of refusing to accept
certain employes of the various agencies before transfer, in
effect affect a discharge of such employe or employes with
out regard to civil service status. The wording of sec.
110.05 would lend some color to the proposition that you can
do so. However, in so far as there is any inconsistency be
tween sec. 110.05 and sec. (8a) of the act, the latter section
is entitled to controlling weight. Sec. (3a) was added by
amendment to the original bill and it seems to be the clear
intent of that section that all employes of the various
agencies transferred shall be and are automatically trans
ferred to the new department and that the rights and status
of the personnel so transferred shall remain unchanged.
The foregoing construction is consistent with the long

established legislative policy of this state, namely, that of a
civil service status of state employes. It would take rather
clear and explicit language in a reorganization bill to justify
the conclusion that the reorganization is to be perfected
without regard to the civil service status of the employes
effected. State ex. rel. Nelson v. Henry, 216 Wis. 80, 256
N. W. 714. We find no clear and explicit language in this
chapter that would justify our concluding that the organiza^
tion of your department may be effected without regard to
civil service status of the employes of the agencies effected.
Neither the language of sec. 110.05 nor that of sec. (3a) of
the act lead irresistibly to any such conclusion. On the con
trary, it seems that the language of sec. (3a) is such as to
lead rather irresistibly to the opposite conclusion. This is
especially true if the term "effected and transferred by this
act" is limited to the preceding antecedents "departments
and bureaus." If it will accomplish the legislative intent by
so limiting the term, the term should be so limited. As sec.
(3a) is concerned primarily with the preservation of civil
service status of employes, it would seem quite apparent
that the term should be so limited in order to accomplish
the legislative intent.
We conclude that in the organization of your new depart

ment (except as to employes with respect to which the act
specifically provides to the contrary, such as secretary to the
commissioner, etc.), present personnel of the various agen
cies will have to be discharged subject to civil service rules
and regulation.
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A departmental head may always reduce personnel in the
interest of economy and efficiency of the state service. Civil
service status of an employe does not require a departmental
head to retain the services of an employe or of employes
when their services are no longer required. Such tjrpe of
lopping-off must be exercised in good faith and not for the
purpose of evading the civil service laws and the rules and
regulations with respect thereto. Nor does civil service give
the inefficient employe a strangle hold upon his job or posi
tion. A departmental head may always discharge for cause.

Transfer of employes of a particular agency will not
freeze your new department or put it in a straight jacket
so that you no longer possess power to further perfect the
organization of the new department and the various divi
sions thereof. Further, you are not limited to perfecting
your department to a ninety day period. You must have
your department so perfected that you are able to take over
the functions of the various agencies transferred within
said ninety day period, but a departmental head may always
work toward perfection of his department and you have
just as much power with respect thereto after the ninety
days has expired as you have prior thereto.
NSB
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Trade Regvlation — Trade-marks — Advertising — The
fact that the name of a plan, scheme or system of advertis
ing is to be used in connection with the sale of some tangi
ble personal property does not make the name eligible for
registration where it appears that such sales are a mere in
cident of sale of the plan or system and that such personal
property is not to be offered for sale except in connection
with and as an incident of the sale of the system.

September 25,1939.

Fred R. Zimmerman,

Secretary of State,

You have submitted to us a form of application for regis
tration of a trade-mark "Lucky Amature Hour", the appli
cation of which states that the so-called trade-mark is to

be "typewritten, printed, etc. * *

"The class of merchandise to which the same is intended to
be appropriated is prints & publication & receptacles and a
particular description of the goods is publication explaining
purposes and use of a form of advertising known as the
'Lucky Amature Hour', and registration books of various
sizes and types designed by the owner for registration of
amature performers; for electrically operated drums of
varying designs, sizes and types to receive and mix tickets,
all to be offered for sale to firms using the form of adver
tising."

You have also submitted an application for registration of
form of advertising "Lucky Amature Hour", the application
for which states:

"Operation:*

*The theater or place of public entertainment gives to
the person entering their place a numbered ticket, one-half
of which is deposited in a drum; a different colored but sim
ilar ticket is given to those persons registering outside.
From the tickets deposited two numbers are drawn and
those selected are given an opportunity to compete for a
prize, first and second prizes being offered. Judging is to be
done by three judges selected by drawing tickets.
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"The class of merchandise to which the same is intended
to be appropriated is entertainment and a particular de
scription of the goods is moving picture theaters and pub
lic entertainmente of all kinds."

It appears from pamphlets submitted with the applica
tion that what the applicant proposes to do is to license the
aters to use this name if such theaters purchase the appli
cant's system of advertising. The system is in substance a
scheme of advertising as follows:

"The Theatre licensed to use the system advertises, for
an appropriate period of time beforehand, that on a certain
'hour' or 'hours' of a certain day (such as Wednesday after
noon at 4:30, or Wednesday evening at 9:00 o'clock) will
thereafter be designated as the 'Lucky Amateur Hour', and
that all persons in the seats of the theatre and those who
have registered outside and appear within two minutes of
the time their name is called, will be given the opportunity
to perform on the stage of the theatre for a period of two
minutes or less, as they require, the performance to be in
competition with another person similarly selected. The sub
stance of the act is to be of the actor's own selection, to be
ori^nal or otherwise, and the merits of the performance to
be judged by three persons selected in the same manner as
are the actors."

"Two sets of tickets will be provided to the theatre, each
set to be of a different color and to contain as many tickets
(numbered from 1 to ) as there are seats in the theatre.
"The tickets will have the name of the theatre printed
thereon, and on each end thereof have the number of the
ticket. Across the back of the ticket will be the name 'Lucky
Amateur Hour', and underneath the word 'inside' or out
side' as appropriate, and a serial number assigned to the
theatre.
"Those purchasing regular theatre tickets to see the per

formance each receive one of the 'inside' tickets, and as the
patron enters the foyer of the theatre, he tears this ticket in
half and drops one-half in the drum, and then enters the
theatre, retaining the other half of the ticket. Those regis
tering in the foyer of the theatre, in the register book pro
vided, receive one of the tickets marked 'outside' and de
posits one-half of same in the drum."
"When the 'hour' approaches, the drum will be removed

from the foyer, and set upon the stage, and two tickets are
drawn therefrom by separate individuals from the audience.
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"The number of each ticket drawn will be read aloud as
it is drawn. Persons holding the other half of the ticket will
be given two minutes to appear, two to get ready, and two
to perform. If the holder of any number drawn fails to ap
pear within the time limited, another is promptly drawn
until two amateurs are selected.
"The performances will be judged on the basis of merit,

suitability to the personality, or ability of the performer,
etc. The decision of two of the judges shall be final."

Two prizes are offered, the first prize to be approximately
three times as large as the second prize. If a judge is se
lected from an "outside" ticket in consideration of acting
as such judge he is permitted to remain and see the follow
ing performance.
In connection with these applications you inquire:

"Do these applications fall under the ban of your former
opinion regarding 'Bank-Nite' as confirmed by State ex rel.
Cowie vs. La Crosse Theater Company (286 N. W. 707) ?
"If not, does the 'method of doing business* which the ap

plicant proposes to license to the use of theaters fall within
the scope of the opinion of your department of June 12,
1908 and subsequent rulings under which such forms of do
ing business have been held to be ineligible for registra
tion?"

We do not find it necessary to answer your first question
as we are of the opinion that neither application is entitled
to registration under Ch. 132, Statutes. Sec. 182.01, subsec.
(1), in so far as applicable, provides as follows:

"Any person, firm, copartnership, corporation, associa^
tion, or union of workingmen, which has heretofore adopted
or used or shall hereafter adopt or use any label, trade
mark, trade name, term, design, pattern, model, device, shop
mark, drawing, specification, designation, or form of ad
vertisement, for the purpose of designating, making known,
or distinguishing any goods, wares, merchandise, or other
product of labor or manufacture as having been made, man
ufactured, produced, prepared, packed, or put on sale by
such person, firm, copartnership, corporation, association,
or union of workingmen, or by a member or members
thereof, * * *."

It will be noted that our registration statutes are not all
comprehensive in terminology and that anything and every-
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thing is not entitled to registration thereunder. The appli
cation for form of advertising shows very clearly that what
is sought to be registered is a name to be used in connection
with a system or plan of operation, whereas the section
above quoted permits registration of a trade-mark, trade
name, form of advertising, etc. only "for the purpose of
designating, making known, or distinguishing any goods,
wares, merchandise, or other product of labor or manufac-'
ture as having been made, manufactured, produced, pre
pared, packed, or put on sale by such person, firm," etc.
Such language is not sufficiently broad to comprehend reg
istration of "Lucky Amateur Hour" either as a trade-mark
or forni of advertising for use in connection with the sale of
a plan, scheme or system of advertising or operation. This
department so ruled in 1908 in the opinion to which you re
fer us. (1908 Op. Atty. Gen. 997) That opinion appears to
have been adhered to administratively throughout the in
tervening years. While the statute has been somewhat
changed since the opinion was written, there has been no
change that requires a different ruling or holding on this
particular point.
It does appear from the application of registration of

trade-mark that the name "Lucky Amature Hour" is to be
used to some extent in the sale of electrically operated
drums, registration books, tickets, etc. It does not appear
whether such equipment must be purchased along with pur
chase of the system and as a part of it or whether the pur
chase of such equipment is optional on the part of a pur
chaser of the scheme or system. Whether the purchase of
such equipment is compulsory or optional cannot be deter
minative of any question herein involved. It clearly appears
that such equipment is not for sale except in connection with
and as an incident of the sale of the plan, scheme or system.
Sale of these articles under such circumstances does not
bring them within the scope of the purposes for which
trade-marks may be registered in this state under the lan
guage of the above quoted statute.
You are advised that neither application is eligible for

registration under Ch. 132, Statutes.
NSB
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Trade Regulation — Revocation of Watchmaker's Certifi
cate — A watchmaker whose certificate of registration has
been revoked under sec. 125.08, subsec. (1), for non-pay
ment of the annual renewal fee, may have such license re
stored only as provided in sec. 125.08, subsec. (3), Stats.

September 25,1939.
B. W. Heald, Secretary,

Board of Examiners in Watchmaking.

You state that the certificate of registration of a certain
watchmaker has been revoked because he neglected to pay
the annual renewal fee provided in sec. 125.06, subsec. (4),
Stats., and that he has requested that the hearing on his rer
vocation be re-opened, and that he be permitted to pay the
renewal fee at this time.

We are asked whether the board has the power to re-open
a hearing duly held and concluded and to change the order
made thereon, and whether the power to register such an in
dividual is strictly limited to the procedure provided in sec.
125.08, subsec. (3), Stats.

Sec. 125.08, subsec. (1), Stats., reads:

"(1) The board may revoke a certificate of registration
upon the failure of the holder thereof to pay the annual re
newal fee, upon giving said holder thirty days* notice in
writing of such proposed revocation."

Sec. 125.08, subsec. (3), provides:

" (3) One whose certificates has been revoked, may, upon
the expiration of one year after such revocation, apply to
the board for registration and upon satisfactory proof that
the cause of revocation no longer exists, the board may, in
its discretion, issue to said person a certificate of registra
tion upon payment of the fees herein provided."

Subsec. (3), above quoted, is the only one making provi
sion for the issuance of another certificate after the first

one has been revoked. It may perhaps seem somewhat harsh
to make an individual wait a whole year to obtain a certifi
cate when the reason for revocation is merely the non-pay-
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ment of the fees which he is presently willing to pay. How
ever, under sec. 125.08, subsec. (1), above quoted, he must
be given notice of the proposed revocation, and the provi
sions of subsec. (3) are sufficiently clear so that he should
understand the consequences of neglecting to pay his fee
within the time specified.
While the statute contemplates action by the board in re

voking a certificate for nonpayment of fees, it does not pro
vide for any hearing on the matter, and, consequently, there
is no basis for asking that such a hearing be re-opened. It
may well be that the board has some discretion in the first
instance as to whether or not the license is to be revoked be

cause of non-payment of the renewal fee within a particular
time, since the use of the words "may revoke" indicate that
the statute is directory rather than mandatory. However,
having once acted to revoke the license, and the statute pro
viding the manner in which the same is to be restored, it
would appear that the board must confine itself to the pro
cedure, thus provided, since it is well established that ad
ministrative boards have only such powers as the statutes
give them, and that when a particular statutory procedure
has been set up, other methods of procedure are impliedly
excluded.

WHR
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Public Health — Emhalmers and Funeral Directors — No

embalmer need be employed in a branch funeral establish
ment where no embalming is practiced, but a duly licensed
embalmer who devotes his full time to embalming must be
employed in an establishment where embalming is per
formed, although it is not necessary for him to be employed
full time in any one establishment.
One licensed embalmer or one licensed funeral director

may supervise only one apprentice embalmer or apprentice
funeral director.

September 25,1939.

Board op Health. •

Attention—Dr. Carl N. Neupert, Assistant State

Health Officer.

You call our attention to the fact that sec. 156.04, subsec.
(3), Stats., as amended by ch. 93, Laws, 1939, provides:

"* * * that any embalmer licensed under the provi
sions of chapter 156 of the 1937 statutes and whose li
cense is in effect at the time of the effective date of this
amendment of 1939, shall be eligible to take the examina
tion for a funeral director's license."

Our attention is also called to Rule 5 of the rules and reg

ulations governing qualifications and examination of funeral
directors and embalmers which was adopted by the Wiscon
sin state board of health and has been in force for several

years. This rule reads as follows:

"An applicant for a funeral director's license must pre
sent proof that he is the owner, either individually or as a
member of a firm, or a full time employe of such owner or
firm operating the business of funeral directing at a fixed
place or establishment as defined in Rule 7."

You inquire whether Rule 5 qualifies the law as amend
ed and requires embalmers who are eligible to take the fu
neral director's examination to furnish proof that they are
the owners, individually or as members of a firm or as full
time employees before application for writing the examina
tion can be accepted.
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This question is answered in XXIII Op. Atty. Gen. 92,
where it was stated that the state board of health may not
require that a funeral director own the property and equip
ment used in the conduct of that business. The reasoning of
that opinion would also apply as far as full time employ
ment is concerned.

Secondly, you inquire whether a full time embahner must
be employed in a branch establishment where no embalming
is done.

Sec. 156.01, subsec. (5), as amended, reads in part:

"* * * A full time duly licensed embalmer must be
employed in all funeral establishments where embalming is
practiced."

Obviously, this language does not apply to an establish
ment where no embalming is practiced.
In this connection you further inquire whether the above

statute applies to a funeral director who does not have an
embalmer's license, where employment of a full time em
balmer would be prohibitive because of the fact that only
about one funeral is conducted every two weeks.
The construction which we place on this statute is that

any embalmer employed must be a full time embalmer but
that it is not necessary for him to be employed full time in
any one establishment. The words "full time" modify or
qualify the word "embalmer" only. The legislature did not
say that the embalmer "must be employed fvll time in all
funeral establishments where embalming is practiced. In
holding that the words "full time" modify the word "em
balmer" only, we are using, according to the phraseology
used, its common and approved usage. It is an elementary
rule of grammatical construction that:

"Every modifier should be so placed that the reader con
nects it immediately with the member it modifies, and not
with some other member." Woolley Handbook of Composi
tion, p. 32.

This construction appears to be in conformity with the
apparent purpose of the statute which is to eliminate the un
skilled part-time embalmer. The legislature must have felt



Opinions op the Attorney General 583

that the public interests would be better served by pro
fessional embalmers devoting their full time to the pro
fession. Any other construction of this statute would be ab
surd, since no useful public purposes could be served by re
quiring the full time services of an embalmer in an estab
lishment where only one or two funerals a month are con
ducted, and, in fact, it would virtually result in the elimina
tion of funeral establishments in the less populous cities and
villages, regardless of the fact that full time embalmers
might be called in when needed.

Thirdly, you have asked under what circumstances branch
establishments may be operated.
We must decline to answer this question because of its in-

defmiteness. It is rather difficult for us to pre-suppose all
possible factual situations which might arise along this line
and then proceed to make rulings upon our own hypothetical
problems. However, we shall be very glad to assist you
whenever a specific question arises out of any actual fact sit
uation in this connection.

Lastly you submit for our consideration the following
situation:

"In the continued absence out of state of the owner of a
funeral establishment, an apprentice has charge of the es
tablishment and calls in a licensed funeral director from a
neighboring city whenever notification comes to the estab-
lislunent of a death r^uiring the services of this establish
ment. This funeral director is also a licensed embalmer and
supervises the apprentice in all operations following the re
ceipt of the initial call. He is subject to call of the funeral
establishment in the neighboring city with which he has
been associated for a number of years but has his funeral
director's license displayed in the establishment under ques
tion. His home is in the neighboring city. At this neighbor
ing location, the apprenticeship of an apprentice embalmer
is being served under his supervision. Under the circum
stances, can the apprentice funeral director and embalmer
at this establishment from which the owner is absent be
credited with meeting the requirements and serving a reg
istered apprenticeship under this same individual who is
supervising another apprentice in the neighboring city?"

It is our opinion that the apprentice mentioned above is
not meeting the requirements of the statute. Although it is
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not expressly stated that a licensed embalmer or a licensed
funeral director may supervise only one apprentice, the stat
utes indicate that this was intended.

Par. (c) of subsec. (2) of sec. 156.095, as amended, pro
vides that only one funeral director apprenticeship may be
recognized at any one establishment in any one year. Par.
(d) makes an exception where there are more than 150 fu
nerals per year, provided that there are at least two licensed
funeral directors at the establishment.

Pars, (c) and (d) of subsec. (3) make similar provisions
in the case of apprentice embalmers.
The fact that two funeral directors or two embalmers are

necessary where there are two apprentices in the same
establishment suggests that the intent of the statute was to
prevent more than one apprentice from working under one
embalmer or one funeral director and that this principle
should be applied whether in the same or different estab
lishments.

WHR

Indigent, Insane, etc. — Legal Settlement — Poor Relief
— Minors — A minor enjoying a derivative settlement in
the city of Waupaca does not lose that settlement by mar
riage to a person not settled in Wisconsin, nor by acquiring
a legal settlement in another state.

September 25,1989.
Paul E. Roman,

District Attorney,

Waupaca, Wisconsin.

You have submitted the following statement of facts and
have requested that we give you an opinion thereon:

"In the matter of the case of A., an indigent, it is agreed
that she had a derivative settlement in the city of Waupaca.
And on or about April 4th, 1987, when she was sixteen years
of age, she was married to a man who had no settlement in
the State of Wisconsin. It purports to be the fact that she
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and her husband left the city of Waupaca and State of Wis
consin and lived a Spartansburg, South Carolina, from
April, 1987, to May, 1938. Indigent and her husband then
moved from Spartansburg, S. C. to Asheville, North Carolina
and lived there from June, 1988, to September 4th, 1988. On
or about September 4th, 1988, applicant came back to Wau
paca without her husband and arrived there September 8th,
1988, and has continued to reside in Waupaca from Septem
ber 8th, 1988, to May 20, 1989, the whereabouts of the hus
band being unknown, at which time she made an applica
tion for relief and was given relief by the city of Waupaca.
The question is has applicant a legal settlement in the city
of Waupaca or is she a County charge."

We understand that the derivative settlement referred to

in the city of Waupaca existed by reason of the fact that the
girl's parents resided in that city.
We start with the fact that A., prior to April 4,1987, had

a derivative settlement in Waupaca by reason of the fact
that she was a minor and that her parents were settled
there.

The fact that she married did not deprive her of her de
rivative settlement. A wife takes the derivative settlement

of her husband only when the husband has a settlement in
the state. See sec. 49.02, subsec. (1), Stats.
Under the provisions of sec. 49.02, subsec. (7), Stats.,

"Every settlement when once legally acquired shall continue
until it be lost or defeated by acquiring a new one in this
state or by voluntary and uninterrupted absence from the
town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; * *
It is evident from the statement of facts submitted that A

did not acquire a new settlement in this state. Consequently
she did not lose her settlement by acquiring a new one.
Neither did she lose her settlement by voluntary and unin
terrupted absence. Voluntary and uninterrupted absence does
not apply to derivative settlement. By the very nature of de
rivative settlement, as applied to minors, it is based upon
the relationship of the minor to one or both of his parents.
Cf. sec. 49.02, subsec. (2), Stats. The physical fact of resi
dence has nothing to do with the case. See Town of Grand
Chute V. Milwaukee Co., 282 N. W. 127; XXII Op. Atty.
Gen. 225. The derivative settlement provisions give a minor
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a settlement at the place where his father or mother are set
tled, as the case may be, even though the minor may never
have resided at all in that place. Consequently, the fact that
he may have resided there and departed, is of no conse
quence whatsoever.
In view of the foregoing, it is our opinion that A has not

lost her derivative settlement in the city of Waupaca and
that she is legally settled there at the present time. This
conclusion agrees with the conclusion at which you arrived
and which was submitted in a memorandum which we have

found to be very helpful.
JWR

Indigent, Insane, etc. — Poor Relief — Legal Settlement
— School Districts — Tuition — Where a family, in which
there are persons of school age, receives poor relief, the
school district at which the members of school age attend
school is entitled to the pro rata reimbursement referred to
in sec. 40.21, subsec. (2), Stats. If the county system of re
lief prevails, the reimbursement must be made by the
county.

September 26,1989.
William H. Rogers,

District Attorney,

Jefferson, Wisconsin.

You have submitted the following statement of facts, to
gether with the following questions:

"Jefferson County is on the county system of poor relief.
A family having a legal settlement in the Town of 'A' in
Jefferson County and on poor relief moves into the Town of
'B' in Jefferson County continuing to receive relief. The
children of this family establish a residence under Section
40.21 of the Wisconsin Statutes for school purposes. Town

submits a bill for the pro rata cost of maintaining that
school to the county.

*  *
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"First, does the statement 'maintain as a public charge'
as used in that section [sec. 40.21, (2), Stats.] mean the
children of any family on poor relief, or does it apply only
to those cases in which the child itself is receiving direct aid,
as in aid to dependent children?

9|< *

"Is the mere removal of an indigent family from one
township to another within the county sufficient to enforce
upon the county the obligation to make the payments men
tioned in Sec. 40.21 as to the members of that family of
school age?"

Sec. 40.21, subsec. (2), Stats., reads as follows:

"(2) Indigent Pupils, Tuition. Every person of school
age maintained as a public charge shall for school purposes
be deemed a resident of the school district in which he re
sides, except that such school district shall be compensated
by the municipality or by the county in case the county sys
tem of poor relief is in effect in such municipality in which
such person of legal school age has a legal settlement as de
fined in section 49.02 with an amount equal to the pro rata
share of the year's expense of maintaining such school,
based upon the total enrollment and year's expense of the
maintenance of such school. In case such person maintained
by the county has his legal settlement outside the county
then the county shall pay such school district's pro rata
share and such county may recover such sums paid, from
any municipality in the state where the legal settlement may
be established."

It is our opinion that the subsection in question compre
hends relief furnished to a family of which a child is a mem
ber and in which the child participates. It is not limited to
any form of public support extended directly to a child, if
there be any such form of support. The subsection spe
cifically refers to local and county systems of "poor re
lief". It refers as well to the provisions of sec. 49.02, Stats.,
relating to the place of legal settlement as it may apply to
liability of local units for furnishing poor relief. The only
poor relief with which we are familiar is that provided for
by Ch. 49, Stats., and such relief in no wise embraces aid to
dependent children, the blind, the aged, or other forms of
public assistance. It is, of course, quite clear that a minor
of school age, who is at the same time a member of a fam-
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ily receiving poor relief, and who participates in the receipt
of that relief, is a public charge.

It is also clear to us that, in case a family moves from one
school district to another in the same county, the county is
liable for the pro rata payment referred to in sec. 40.21,
subsec. (2), Stats., for the schooling of the family's chil
dren, irrespective of any question of nonresident tuition. A
reading of the statute can permit of no other conclusion. c£
also: XXIV Op. Atty. Gen. 49.
The fact of removal from one school district to another

does not, in our opinion, have any significance. If the county
is on the county system of relief, it is liable in any event.
That is, under the county system of poor relief the county is
liable for the pro rata payment provided for in any case
where a child of a family obtaining poor relief attends
school in the county. Whether the family remains in one
district or whether it moves around from one district to an

other; is of no particular importance.
We call your attention to chs. 146 and 338, Laws, 1939,

amending sec. 40.21, subsec. (2), Stats. These amendments
do not affect the answers the questions submitted.
JWR

Counties — County Board Resolutions — Bridges and
Highways — County Trunk Highway System — One county
board cannot by providing a method as to how a resolution
may be amended or repealed require a succeeding or future
county board to conform to the method provided.
A county board may add all town roads within the county

to the county trunk highway system.

September 30,1939.
Walter T. Norlin,

District Attorney,

Washburn, Wisconsin.

You have submitted three questions to us.

Your first question involves the following situation: Your
county board on December 1, 1920 adopted a resolution re-



Opinions op the Attorney General 589

lating to the addition of mileage to the county trunk system.
In substance, the resolution restricted the mileage that
might be added. It provides also that no proposal to add
mileage should in the future be voted on at the meeting at
which the proposal was presented but should be referred to
a committee for investigation and report at some future
meeting of the board. There were, in addition, certain other
provisions, all calculated to operate as a regulation of the
procedure by which future additions to the county trunk
highway system might- be made.

In line with its tenor the resolution further provided that
"in order to amend, change or repeal this resolution, notice
of proposed amendment, change or repeal, must be read at
a regular meeting of this Board and voted upon at the next
regular meeting."

You inquire as to whether or not the resolution may be
repealed without conforming to the requirement that the re
pealing resolution be read at a regular meeting of the board
and voted upon at the next meeting.

It is our opinion that the county board enjoyed no such
power as that which it assumed to exercise by virtue of the
language quoted. It would serve no useful purpose to dis
cuss the question in detail except to say that one legislative
body cannot bind another in any such manner. The Wiscon
sin decisions are quite clear as to this point. Kellogg v. The
City of Oshkosh, et al., 14 Wis. 623; Brightman v. Kimer,
22 Wis. 54; Boines v. City of Janesville and another, 100
Wis. 369.

You then say that your county board proposes to add all
town roads to the county trunk highway system, and ask our
opinion as to whether or not the board may do so under the
provisions of sec. 83.01, subsec. (6), Stats.

That subsection provides that the present system of
county trunk highways may be altered or increased by the
county board with the consent of the state highway commis
sion. If, as seems to be clear, the county board may add
some town roads to the county trunk system, we know of no
reason why it may not add all town roads to the county
trunk system. Certainly there is no express limitation as to
the mileage or as to the number of roads that may be added
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provided the increase or alteration is made with the consent
of the commission, and we know of no implied limitation.
You then ask as to whether or not sec. 83.01, subsec. (6),

Stats., applies to the streets in incorporated cities and
villages.
In connection with this question we refer you to ch. 355,

Laws, 1939. We think that a reading of this statute, as
amended, will answer your inquiry.
JWR
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Public Officers — Deputy County Clerk — MtTiors — A
minor cannot hold the office of deputy county clerk, created
by sec. 59.16, Stats.

October 2,1939.

James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

You have inquired as to whether a minor may be legally
appointed to the office of deputy county clerk under the pro
visions of sec. 59.16, Wis. Stats.
At a very early period in the history of this state it was

held to be «* * * a fundamental principle of our gov
ernment that a person not an elector of the state is ineligi
ble to hold a public office therein, * * State ex rel.
Schuet V. Murray, 28 Wis. 96; State of Wisconsin etc. v.
Trumpf, 50 Wis. 103; State ex rel. Off v. Smith, 14 Wis.
497.

The rule has been followed, and there has been, to our
knowledge, no departure from the rule so laid down. See:
Sieh V. City of Racine, et cU., 176 Wis. 617; State ex rel.
Wis. Dev. Authority et al. v. Dammann, 228 Wis. 147, 163,
(mandate vacated on other grounds on rehearing).
The rule is apparently based upon the proposition that it

is inherent in the constitutional framework of the state gov
ernment that only those persons who participate in its man
agement through exercising the privilege to vote are entitled
to act as agents or officers of the electorate. It cannot be
presumed that the sovereign electors would have delegated
any portion of the sovereignty of the people to one who was
otherwise unable, through constitutional limitation, to exer
cise any voice 'in the management of the government.
There is not, to our way of thinking, any indication in the

cases cited, either express or implied, that the rule is lim
ited in application to constitutional officers or, for that mat
ter, even to elective officers. The reasoning of the decisions
extends as well to appointive officers. And the cases of Sieb
V. City of Racine, and State ex rel. Wis. Dev. Authority v.
Dammann, supra, both assume that the rule extends to ap
pointive officers.
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The only question that remains to be determined, there
fore, concerns the status of a deputy county clerk.
A deputy county clerk is an officer. His position is cre

ated by statute. Cf. sec. 59.16, Stats. He is required to take
an oath of office. Sec. 59.13, Stats. In the absence or the
disability of the clerk he is clothed with all the statutory
power of that officer and is required to perform his duties.
See sec. 59.16, Stats. He is, in the absence of the clerk, pro
hoc vice, the incumbent of the office and may perform all
acts incident thereto in his own name as deputy. He does
not act in the name of his principal in such a case, nor does
he derive his power and his authority from the power and
authority vested in the clerk. To the contrary, he derives
his office and his power from the laws of the state. He occu
pies a far different status than did the deputy under the
common law concept. Cf. Gilkey v. Cook, 60 Wis. 138 and
cases cited therein.

If a minor would not under the law of this state be eligi
ble to hold the office of county clerk, it is apparent that he is
not eligible to hold the office of deputy county clerk in view
of what has been said. It would be a rather strange thing if a
person, who was ineligible to hold the office of clerk, could
be appointed deputy and as an incumbent of that office per
form all the duties of the county clerk and be invested with
all the obligations of the office of county clerk in the absence
or disability of the clerk. Certainly, within the reasoning of
the cases which disbar a minor from holding the office of
county clerk he should likewise be disbarred from holding
the office of deputy county clerk.
We are aware of the fact that there are some opinions of

the attorney general in conflict with the views herein set
forth. Among such opinions are IX Op. Atty. Gen. 444, XV
Op. Atty. Gen. 413, and XX Op. Atty. Gen.-43. We disap
prove of such opinions to the extent that they are in conflict
with the views which we have expressed.
JWR
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Civil Service — Classified Service — Cumulative Sick
Leave — Public Officers — Director of Public Service Com
mission — The office of director of the public service com
mission, created by section 6, ch. 9, Laws Special Session,
1937, fell within the exempt division of the classified service
by virtue of the provisions of sees. 16.08 and 16.09, Stats.
A change in the classification of one who is a member of

the classified service does not deprive his appointing officer
of the right to grant him a vacation.

October 2,1939.

Public Service Commission.

You have requested our opinion as to the rights of Calmer
Browy, acting secretary of the commission, to vacation and
sick leave as determined by his status as director of the
commission from February 3, 1938 to September 8,1939.

Prior to Mr. Browy's appointment as director of the com
mission, he was an employe of the commission, occupying a
position in the competitive division of the classified service.
Cf. sec. 16.09, subsec. (3), Stats. During his incumbency of
the office of director he has been granted a leave of absence
from the former position.
In order to determine the extent of the rights concerning

which you have inquired and their application to Mr. Browy's
case, it is necessary to determine the character of his status
during the time when he acted as director of the commis
sion. He was appointed as director pursuant to the provi
sions of section 6, ch. 9, Laws, Special Session 1937. That
section provides that the director shall be appointed with
out regard to the provisions of ch. 16, Stats. We construe
this reference to ch. 16, however, to mean that the director
was to be appointed without reference to those provisions
of ch. 16 which require a competitive examination for posi
tions and offices in the competitive division of the classified
service. Under sec. 16.08, Stats., the civil service is divided
into the unclassified service and the classified service. Sub-

sec. (2) of sec. 16.08 enumerates those positions or offices
which shall constitute the unclassified service. By virtue of
subsec. (3) of sec. 16.08, Stats., all positions or offices not
within the unclassified service are placed within the classi-
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fied service. It is apparent that the position of director of
the public service commission is not within the list of offices
in the unclassified service, and, as a necessary consequence,
it is in the classified service.

Sec. 16.09, Stats., comprises a classification of the classi
fied service and divides the offices and positions therein into
the exempt division and the competitive division. The ex
empt division includes certain offices and positions but it
does not specifically include the position of director of the
public service commission. On the other hand, it is quite
apparent that sec. 16.09, subsec. (2), Stats., does not assume
to be exclusive. In other words, by including certain posi
tions in the exempt division, it does not necessarily exclude
other positions not therein mentioned.

It is rather apparent, therefore, in view of what has been
said that the office of director of the public service commis
sion falls within the exempt division of the classified serv
ice. It certainly is in the classified service and it clearly
cannot be in the competitive division in view of the provi
sions of section 6, ch. 9, Laws, Special Session 1937.
Under sec. 16.02, Stats., "appointing officer" may mean a

commission, board or body. "Subordinate" means "any per
son holding a subordinate position subject to appointment,
removal, promotion or reduction by any appointing officer."

Sec. 16.275, Stats., relates to vacation and sick leave. It
provides as follows:

"(1) Appointing officers may in their discretion grant
to each subordinate employed subject to the provisions of
this chapter a noncumulative leave of absence without loss
of pay, at the rate of three weeks for a full year's service.
"(2) Leave of absence with pay owing to sickness and

leave of absence without pay, other than vacation, shall be
regulated by rules of the bureau, except that unused sick
leave shall accumulate from year to year not to exceed sixty
days."

Thus, it is perfectly clear that the members of the public
service commission, as appointing officers, could have
granted a vacation to Mr. Browy at any time during his in
cumbency of the office of director, since he was obviously a
subordinate within the meaning of sec. 16.275, Stats., and
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the members of the commission were obviously appointing
officers. This is but another circumstance showing that ch.
16, Stats., contemplated the granting of vacations to those
occupying a status such as that of director of the public
service commission. The only question that remains to be
determined is as to whether or not, by reason of the fact
that the office of director was abolished by ch. 410, Laws,
1939, the members of the public service commission may
consider his service as director in granting him a vacation
from his present position as acting secretary. The position
of secretary of the public service commission was recreated
by ch. 410, Laws, 1939, and now exists in the manner pro
vided for in sec. 195.01, Wis. Stats. 1937.
Mr. Browy has been appointed as acting secretary al

though his civil service classification at the present time is
that of junior investigator in the public service commission.
If his right to a vacation must be determined upon the basis
of a year's service in his present capacity, then he, of
course, is not entitled to one. If, on the other hand, vaca
tion allowance earned in his capacity or classification of di
rector can be applied or considered, it is apparent that the
commission may grant him a vacation.
We have no difficulty in arriving at the conclusion that a

vacation allowance earned in one classification may be taken
into consideration in granting a vacation to an employe
whose classification has been changed. Thus, for example,
if a person were to be promoted from law fellow to law clerk
in this office, it is quite clear that the appointing officer in
granting the employe a vacation could consider his service
in both capacities. This, it seems to us, is precisely the situ
ation in Mr. Browy's case. There has been no time during
the past year when he was not a member of the classified
service. It is true that his classification has been changed
but, as we have indicated, this is not a material considera
tion.

In view of the foregoing we are of the opinion that the
commission may grant Mr. Browy a vacation and that he is
entitled to cumulative sick leave as provided for by law.
JWR
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Tubercvlosis Sanatoriums — Appropriations and Expen
ditures — Improvements of Sanatoria Facilities — Expen
ditures made by county for improvements of sanatoria facil
ities even though made prior to enactment of ch. 65, Laws,
1939 are not to be amortized under sec. 50.07, subsec. (2),
par. (d). Statutes of 1987, when the source of the funds ex
pended for such improvements is that of a bequest.

October 3,1939.
Dr. C. a. Harper, State Health Officer.

In your letter of September 12 you state that a certain
county has undertaken the construction of additions to its

tuberculosis sanatorium and that such additions are being
financed in part by a P.W.A. grant and in part by a bequest
made for that purpose by a citizen of the county. The be
quest consisted of $47,539 cash and $30,000 in securities.
Deeming it inadvisable to liquidate the securities in view of
the condition of the market, the county board empowered
the finance committee to purchase these securities from the
sanatorium trustees at $30,000 and the county is carrying
them as an investment. The proceeds of the securities and
the cash bequest were mingled in a common fund from
which disbursements from the construction of the additions

are being made. Up to May 12, 1939 when chap. 65, Laws,
1939 became effective the actual expenditures amounted to
$38,000.
You ask what sum if any may be included in determining

per capita cost under sec. 50.07, subsec. (2) par. (d) Wis.
Stats. 1937.

In an opinion dated July 1, 1939,* this department ad
vised the state board of control that rights acquired by
counties under sec. 50.07, subsec. (2), par. (d) Wis. Stats.
1937 were not defeated by the enactment of chap. 65, Laws,
1939. The extent of such rights must, of course, still be de
termined by the provisions of the 1937 law which provides
in part:

Sec. 50.07 (2) (d) 3. "For the purpose of this paragraph,
expenditures for the addition to any existing sanatorium
shall be determined on the actual expenditures of the county

*Page 411 of this volume.
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for such purpose, less the amount, if any, of any grant of
money or the value of any services, received from any
source other than county funds. * *

The above quoted portion of the statute clearly excludes
from the operation of paragraph (d) all sums derived from
any source other than county funds. The legislature could
not have used plainer, less ambiguous terms.
In the case in question all the money used for the con

struction of the additions was derived from sources other

than county funds.
While part of the funds constitute the purchase price paid

by the county for the securities, that part represents the
proceeds of the sale of the securities which were a part of
the bequest. Certainly the source of the money raised by
the sale, as that word is used in the statute, is the donor's
estate, and whether the county or some other party was the
purchaser is immaterial. Although the county paid a greater
price for the securities than could be realized on the open
market, it did so not by way of a contribution toward the
cost of construction but because the board anticipated a
more favorable market in the future and preferred to ad
vance to the sanatorium fund the anticipated increase in the
market price rather than delay the construction.
You are advised that no part of the expenditures for the

additions under construction can be credited to the county
and amortized under sec. 50.07, subsec. (2), par. (d).
NSB

RK
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Criminal Law — Improper Use of State or U. S. Flag —
Use of emblem containing picture of an American flag in
background does not constitute violation of sec. 348.479,
where such emblem is used in connection with patriotic cel
ebration of a day known as Citizenship Day to honor young
people who have reached their twenty-first birthday and
who are entitled to vote at the next election.

October 7,1989.

Patrick A. Dewane,

District Attorney,

Manitowoc, Wisconsin.

You state that the citizens of your county have decided to
celebrate a day known as "Citizenship Day" for the purpose
of honoring the young men and young women of the county
who have reached their twenty-first birthday during the
current year, and who are, therefore, entitled to vote in the
next election. In connection with this celebration, use has
been made of a certain emblem which the permanent organ
ization for celebrating Citizenship Day would like to con
tinue in the future. We are asked whether this emblem

which pictures the flag of the United States in the back
ground, violates sec. 348.479, Stats.

Sec. 348.479 provides:

"Improper use of State or United States flag or other
s3rmbol of authority. No person shall, in any manner, for
exhibition or display:
"(1) Place or cause to be placed any word, figure, mark,

picture, design, drawing or advertisement of any nature
upon any flag, standard, color, ensign or shield of the
United States or of this state, or authorized by any law of
the United States or of this state; or
" (2) Expose to public view any such flag, standard, color,

ensign or shield upon which shall have been printed, painted
or otherwise produced, or to which shall have been atteched,
appended, affixed or annexed any such word, figure, mark,
picture, design, drawing or advertisement; or
" (3) Expose to public view for sale, manufacture, or oth

erwise, or to sell, give or have in possession for sale, for
gift or for use for any purpose, any substance, being an ar
ticle of merchandise, or receptacle, or thing for holding or
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carrying merchandise, upon or to which shall have been
produced or attached any such flag, standard, color, ensign,
or shield, in order to advertise, call attention to, decorate,
mark or distinguish such article or substance."

It is our opinion that the use of such an emblem in con
nection with the patriotic celebration mentioned violates
neither the letter nor the spirit of the above statute.

It is to be noted that subsecs. (1) and (2) relate to the
placing and exposing to public view of a flag upon which
words, figures, marks, pictures, designs, drawings or adver
tisements have been placed. An emblem containing the pic
ture of a flag in the background would obviously not fall
within the language of either of these two subsections.

Subsec. (3) relates only to the use of reproductions of the
flag, standard, color, ensign or shield of the United States
or of this state upon articles of merchandise or receptacles
or things for holding or carrying merchandise. This, of
course, does not apply in the present instance. It is plain
to see that the statute in question was designed to prevent
the use of flags and the other items mentioned for commer
cial or private purposes. Whereas, in the present instance,
the emblem is used in connection with what Chief Justice

Rosenberry has referred to as the performance of "a patri
otic duty of much significance in setting aside one day to
induct into the corporate body of citizens those who will
vote for the first time at the next election."

WHR
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Banks and Banking — National Banks — Bank License
— Corporations — Securities Law — The provisions of
chapter 153, Laws, 1939, requiring banks and trust com
panies to secure a "bank license" in order to engage in cer
tain specified securities transactions do not apply to na
tional banks.

October 9,1939.

G. Kenneth Crowell, Deputy Director,

Department of Securities.

You have requested our opinion as to whether or not un
der the provisions of chap. 153, Laws, 1939, national banks
must secure a "bank license" as provided for therein in or
der to conduct certain securities transactions referred to in

said chapter.
Chap. 153, Laws, 1939, among other things, amends sub-

sec. (2) of 189.02, Wisconsin statutes, which subsection is
a part of the securities law and defines the term "dealer".
The amendment provides that the term "dealer" does not
include "any bank or trust company exercising banking
powers which merely executes orders for purchase or sale
of securities as agent of the purchaser or seller, has no di
rect interest in the sale or distribution of the security or
dered or sold, receives no commission, profit or other com
pensation from any source other than the purchaser or
seller, and delivers to the purchaser or seller written con
firmation of the order which clearly itemizes his commis
sion, profit, or other compensation." It is also provided in
chap. 153 that "all banks or trust companies exercising
banking powers and qualifying under subsection (2) of sec
tion 189.02 shall procure a license therefor as provided in
this chapter" and it is further provided that the commission
shall collect "for each application for a license for a bank or
trust company exercising banking powers and qualifying
under subsection (2) of section 189.02, ten dollars." Chap
ter 153, Laws, 1939, also adds a new section to the statutes
reading:

"189.145. Application for Bank License. (1) Any bank
or trust company exercising banking powers and qualifying
under subsection (2) of section 189.02 shall first obtain a
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license therefor. The application for such license shall be
filed in the office of the commission and shall contain a state
ment, verified by an officer of such bank or trust company,
setting forth the facts relating to qualification under sub
section (2) of section 189.02.
"(2) The commission shall examine the application and

may make a detailed investigation into the business affairs
of the applicant. Such bank or trust company shall not be
required to report to the commission the sales and purchases
of securities, but must keep a permanent record thereof,
available for inspection by the commission." .

It is to be noted that in the three portions of chapter 153
last quoted, reference is made to banks or trust companies
"qualifying under subsection (2) of section 189.02". It is
somewhat difficult to ascertain the meaning of this language
since subsection (2) of section 189.02 merely states that
banks or trust companies functioning in a certain manner
in connection with the execution of orders for the purchase
or sale of securities are not to be considered "dealers" as

otherwise defined in the securities law. There is no mention

made in this subsection as to banks or trust companies in
any way "qualifying" to attain any particular status. For
the purpose of this opinion, however, we will assume that
the legislature intended that the new provisions of the stat
ute relative to the securing of a bank license were intended
to apply to banks or trust companies which merely execute
orders for purchase or sale of securities as agent of the pur
chaser or seller and otherwise act as described in the amend

ment to subsection (2) of section 189.02. The question is,
then, whether these new provisions relating to the securing
of a license by banks or trust companies in order that they
may so function may be applied to national banks so acting
within the state. This involves a consideration of questions
as to the sphere which state laws may properly occupy when
applied to instrumentalities of the United States govern
ment, such as national banks.

Generally speaking national banks are subject in their op
eration to state laws, unless such laws tend to impair their
utility as an instrumentality of the federal government or
conflict with the national government. 2 Zollman, Banks
and Banking, Para. 621, First National Bank v. Missouri,
263 U. S. 640. However, this general principle is modified
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by the rule that where congress has legislated upon a pai-
ticular subject within its jurisdiction and has thus occu
pied the field, the state legislature may not validly enact
contrary laws or laws which are intended to be supplemen
tary or auxiliary to the laws on the subject already enacted
by the federal congress. PHgg v. Pennsylvania, 16 Peters
539. Also Farmers and Mechanics National Bank v. Bear
ing, 91 U. S. 29.

In conferring corporate powers upon national banks, con
gress has expressly legislated upon the subject of dealing in
securities by such banks. In enumerating the powers of na
tional banks, it is provided "the business of dealing in se
curities and stock by the association shall be limited to pur
chasing and selling such securities and stock without re
course, solely upon the order and for the account of, cus
tomers, and in no case for its own account, and the associa
tion shall not underwrite any issue of securities or stock."
Title 12 U. S. C. Sec. 24. Comparison of this language with
the language added to section 189.02, subsec. (2) by chapter
158, Laws, 1989 indicates clearly that in a number of par
ticulars, the state and the federal law in this respect over
lap. This being the case, the state law must fall upon the
authority of the cases cited and upon generally accepted
principles of constitutional law as applied to national banks
in numerous other decisions.

A point of actual conflict with the federal statutes relat
ing to national banks is found in subsection (2) of the new
section 189.145 created by chapter 158, Laws, 1989. By that
subsection it is provided that upon the bank making appli
cation for a banking license "the commission shall examine
the application and may make a detailed investigation into
the business affairs of the applicant." The federal statutes
relating to national banks contain the following provision:

"No bank shall be subject to any visitorial powers other
than such as are authorized by law, or vested in the courts
of justice or such as shall be or shall have been exercised or
directed by Congress, or by either House thereof or by any
committee of Congress or of either House duly authorized."
Title 12 U. S. C. A. Sec. 484.

These provisions were construed in Guthrie v. Harkness, 199
U. S. 148. It was there held that no state law or enactment
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should undertake to exercise the right of visitation over a
national corporation and that except in so far as such a cor
poration is liable to control in the courts of justice, the con
gress intended that this act was to be the full measure of

visitorial power. Obviously a statute permitting a detailed
investigation into the business affairs of a national bank by
state authorities to ascertain whether such bank would upon
application be entitled to a "banking license" would be
plainly contradictory to the express terms of the national
banking laws. Nor would this provision as found in the new
section 189.145 created by chapter 153, Laws, 1939, appear
to be severable from the remaining portions of the law so
that if the remaining provisions were valid these provisions
would stand. This provision would seem to constitute an
integral part of the entire scheme and procedure set up for
issuing "banking licenses" to banks and trust companies de
siring to deal in securities in the manner specified.
Upon the foregoing considerations, it is our opinion that

the provisions of chapter 153, Laws, 1939 requiring banks
and trust companies to procure a license in order to deal in
securities in the manner described in subsection (2) of sec
tion 189.02 as amended do not apply to national banks.
RHL

Indians — Prosecution for Desertion or Abandonment —
Criminal Law — Prosecution of Indians — A tribal Indian
who is a ward of the government and who contracts mar

riage pursuant to Wisconsin law may not be criminally
prosecuted in state courts for subsequent non-support or
abandonment of his family.

October 10,1939.
Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

On the Lac du Flambeau Indian Reservation, there are
numerous Indians who contract marriage pursuant to the
state law by having a legal civil marriage ceremony per-
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formed. From time to time requests have been made of you
for prosecution of some of these Indians for non-support
and abandonment. You inquire whether Indians who are
wards of the government and who have contracted mar
riage pursuant to Wisconsin law may be criminally prose
cuted for desertion or abandonment committed on an Indian

reservation.

In the early Wisconsin case of State v. Doxtater, 47 Wis.
278, the court stated at page 297:

"We have no doubt that the criminal laws of the state
apply to the Indians on their reservations within this state."

The holding of that case was followed in State v, Harris,
47 Wis. 298; Stacey v. LaBelle, 99 Wis. 520; and Deragon v.
Sero, 137 Wis. 276. However, in United States v. Kagama,
118 U. S. 375 and In re Blackbird, 109 Fed. 139, the federal
courts held that tribal Indians are wards of the United

States, and are not amenable to the criminal laws of the
state wherein they reside for crimes committed on the reser
vation. The Kagama case, supra, upheld the power of con
gress to enact, and the constitutionality of, section 328 of
the United States Criminal Code which gave to federal
courts exclusive jurisdiction of eight major crimes com
mitted by Indians within the limits of an Indian Reserva
tion. In United States v. Pelican, 232 U. S. 442, the court
held that the United States retains jurisdiction over Indian
lands and the Indians living thereon even though the lands
have been allotted to the Indians in severalty but not fully
patented to them. Since the Kagama case, supra, both the
federal cases and those in state courts have almost uni

formly held that as to the eight major crimes mentioned in
section 328 of the United States Criminal Code, the juris
diction of the federal courts is exclusive.

For some time, however, a question existed concerning
the jurisdiction of the state courts over crimes committed by
tribal Indians while on a reservation when those crimes

were other than the eight major crimes listed in section 328
of the United States Criminal Code. The case of State v.

Rufus, 205 Wis. 317 deals exhaustively with the question of
state jurisdiction over crimes committed by tribal Indians
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on an Indian reservation. In that case both the state and

federal decisions are discussed and the conclusion is reached

that the state courts have no jurisdiction whatever to pun
ish tribal Indians for crimes committed on a reservation and

that all such offenses except those specifically made punish
able by federal statute must be punished, if at all, through
action of the tribe. See U. S. v. Quiver, 241 U. S. 602.
In XXV Op. Atty. Gen. 404, it was in substance held that

a tribal Indian who is a ward of the government and mar
ried according to Indian custom may not be prosecuted crim
inally in state courts because he fails to support or aban
dons his wife or children.

It is our opinion that the fact that an Indian may have
contracted marriage pursuant to Wisconsin law does not in
any way operate to give the state court jurisdiction to
prosecute him criminally, if, subsequently he abandons or
fails to support his wife or family. The fact that he had
contracted marriage pursuant to state law might make it
easier to prove non-support or abandonment. This, how
ever, would not in any way affect the question of state jur
isdiction. No act which the Indian could perform, as for ex
ample subjecting himself to the civil marriage laws of this
state, would suffice to free him from the exclusive jurisdic
tion of the United States. "* * * That is a legal conse
quence which can be attached only by express declaration of
congress. * * Ex parte Pero, 99 Fed. (2d) 28 at
34.

JRW

Courts — Legal Holidays — Under sec. 256.17, Stats.,
both the governor and the president may designate a day of
thanksgiving and both days designated are legal holidays.

October 17,1989.
Fred R. Zimmermann,

Secretary of State.

You have called our attention to the following situation.
The governor of the state of Wisconsin has proclaimed the
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30th day of November of this year as a day of public
thanksgiving. The president of the United States has indi
cated that he will shortly proclaim the 23rd day of Novem
ber of this year as a day of public thanksgiving. You in
quire, in view of these facts, as to whether both of the days
mentioned are to be observed as legal holidays in the state
of Wisconsin, and, if not, as to which of the two should be
observed as such.

Sec. 256.17, Wis. Stats., 1937, so far as material here,
provides as follows:

"* * * the day appointed by the governor as Labor
Day and by the governor or the president of the United
States as a day of public thanksgiving in each year,
*  ♦ * are legal holidays. * *

Two possible interpretations of the language of this sec
tion have been suggested to us. First, it has been suggested
that the language contemplates but one day of public thanks
giving in each year, to be designated by the governor of Wis
consin or by the president of the United States. Second, it
is said that the language contemplates that both the Presi
dent and the Governor may designate a day of public thanks
giving in each year, and that the day so designated by each
is a legal holiday. Under this interpretation there might, of
course, be two holidays in the event that the day designated
by the president fell upon a different day of the month than
the day designated by the governor.
We are of the opinion that the latter construction is cor

rect and that when and if the president of the United States
proclaims the 23rd of November as a day of public thanks
giving, there will be two legal thanksgiving holidays in the
state of Wisconsin for this year, namely, the 23rd of Novem
ber and the 30th of November.

If one holds to the view that the statute contemplates but
one legal thanksgiving holiday to be designated by the gov
ernor or the president, a question immediately arises in a
case where the governor designates one day and the presi
dent designates another. Several theories have been pro
pounded for resolving this question. It is suggested, for ex
ample, that in matters pertaining to the internal affairs of
the state, the governor's selection should be held to have
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precedence over that of the president. We regard any such
position as wholly unsound, principally for the reason that
the statute itself, by no stretch of the imagination, im
plies any such a precedence. The contention likewise is made
that the president or the governor may name a legal holi
day in each year accordingly as he acts first; that is, that
the governor, for example, may proclaim a day and if the
president has not acted at the time of such a proclamation,
he loses his power to proclaim a day. Here, again, the diffi
culty with the argument is that it rests upon pure specula
tion and conjecture.

As a matter of fact, if we begin with the assumption that
there is to be but one legal holiday and endeavor to arrive
at a conclusion as to whether the president or the governor
has the power to name that day, we can think of no process
of reasoning which determines the question beyond the
realm of bald conjecture.

Moreover, we think a consideration of the history of the
statute establishes the validity of our conclusion. As orig
inally enacted, the provisions relating to Thanksgiving read
as follows:

"Section 1. The twenty-fifth day of December, the first
day of January, and any day appointed by the governor of
this state or the president of the United States, as a day of
public thanksgiving, are hereby declared to be holidays."
Ch. 248, Laws, 1862.

It thus appears that as originally enacted, there could be
little doubt but that both the president and the governor
could designate a day of public thanksgiving which would be
a legal holiday. Thus, any day designated by the governor
or any day designated by the president was to be a legal
holiday.
Through subsequent additions and revisions, the word

"any" has been dropped and the word "the" has been in
serted, and other small changes have been made in the lan
guage of the law as originally enacted; but in all cases such
changes have come into the statute by way of revision, or ii?
connection with the addition of other holidays. Thus, "any'-
was changed to "the" as the section in question was pub
lished in the Statutes of 1878. Cf. Sec. 2578 R. S. 1878.
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It is, of course, a well established rule of statutory con
struction that revisers' bills are presumed not to effect a sub
stantive change in statutes unless such an intention mani
fests itself from the plain words of the change. Cf. Oconto
County V. Town of Townsend, 210 Wis. 85.
We have not discussed the federal statutes relating to

Thanksgiving, as they are of no importance in resolving the
problem presented.
JWR

Appropriations and Expenditures — Workmen's Compen^
sation — Claims — An appropriation is not exhausted in
the meaning of sec. 20.07, subsec. (3) so long as any monies
appropriated thereby remain unexpended, notwithstanding
that the department to which the appropriation is made may
have budgeted it to the last dollar.
Under sec. 20.07, subsec (3) the first two hundred dol

lars of workmen's compensation (and any penalties)
awarded an injured state employe whose salary is payable
out of federal funds appropriated by sec. 20.573, must be
charged to that appropriation by state treasurer so long as
any monies, whether derived from state or federal sources,
remain unexpended in said appropriation.
Under sec. 20.573, subsec. (2) the first two hundred dol

lars must be charged ultimately to the federal grant by the
treasurer of the unemployment reserve fund, although pend
ing the receipt of federal funds to cover the item he may
charge it to state monies in the appropriation which have
been constituted a revolving fund for such purpose.

October 20,1939.

VOYTA Wrabetz, Chairman,

Industrial Commission.

You request an opinion as to the application of sec. 20.07,
subsec. (3), Stats., to the payment of workmen's compensa-
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tion to injured state employes whose salaries are financed
from federal grants under Title III of the Social Security
Act and paid under sec. 20.573, Stats.

Sec. 20.07, subsec. (8), Stats., appropriates a sum suffi
cient to pay compensation claims of state employes and pro
vides in part as follows:

"* * * Primary compensation and medical benefits of
two hundred dollars or less, as well as all increased com
pensation payable under the provisions of sections 102.57
and 102.60, shall be paid from the appropriation covering
the salary or maintenance of the person injured, provided
such appropriation has not been exhausted; otherwise com
pensation shall be paid from the general fund."

You inquire under what circumstances the appropriation
made by sec. 20.573 may be "exhausted" in the meaning of
sec. 20.07, subsec. (3), and also what procedure should be
followed in the payment of compensation awards.
The federal social security board is directed under Title

III (sec. 302) of the social security act to grant each state
agency (e. g., the Industrial Commission of Wisconsin) ad
ministering an approved state unemployment compensation
law (e. p., ch. 108 of the Wisconsin statutes) sufficient fed
eral money to cover the "necessary cost of proper adminis
tration" of such state law. Of course, salaries and other
personnel costs are a part of the necessary cost of proper
administration, and each federal grant contains sums esti
mated to be sufficient to cover salaries and other personnel
expenditures.

Sec. 20.573 provides a continuing appropriation to the in
dustrial commission of monies received from the federal

government pursuant to Title III and from certain other
sources, to meet such expenses as may be incurred in the
administration of ch. 108. As this continuing appropriation
relates to all administrative expenditures that the commis
sion may incur, it is clear that it is the one "covering the
salary of maintenance of the person injured" within the
contemplation of sec. 20.07, subsec. (3).

This office has ruled that the approval of department
heads is not required for payment of vouchers based on
awards of the commission, even though payable from funds
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otherwise belonging to their departments, the audit of the
secretary of state alone being required. XXII Op. Atty.
Gen. 1044. It is equally clear that so long as any money re
mains unexpended in a particular appropriation from which
the administrative expenses of a state department are to be
paid, the appropriation is not "exhausted" even though the
department may have budgeted it to the last dollar for pur
poses other than the payment of compensation awards.
Thus, the significance of the provision as to the "exhaus

tion" of an appropriation, contained in sec. 20.07, subsec.
(3), is to be found not in the plans of a state department to
use funds for purposes other than the payment of compen
sation, but, rather, in the purpose of protecting an employe
who would otherwise be unable to collect his award in full
in case, for example, his employing department and its ap
propriation were abolished following his injury and before
entry of his award. The employe is protected in such a case
by allowing the payment of the first two hundred dollars of
the award (and any penalties) from the general fund. But
it was never supposed that the employing department could
shift the responsibility to the general fund on the plea that
it could not spare the money because it was needed for other
purposes.

It follows that, though federal funds are allocated quar
terly to the state on budget estimates prepared by the un
employment compensation department of the industrial
commission, this arrangement in no manner affects the sec
retary of state, who is required by law to issue warrants
upon proper vouchers, so long as any money remains in the
appropriation for administrative expenses provided by sec.
20.573. In auditing the voucher for the payment of a com
pensation award, the secretary of state cannot consider the
budget estimates of the state agency or the contemplation of
the social security board with reference thereto.

It is likewise clear that the state treasurer, when pre
sented with a warrant issued by the secretary of state cov
ering a workmen's compensation claim, must pay the war
rant from the administration fund appropriated by sec.
20.573 without regard to the source of the monies which, as
a continuing appropriation, constitute such administration
fund. This is plainly provided by sec. 20.573, subsec. (2),
Stats. 1939, which reads in part as follows:
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"All vouchers covering expenditures under chapter 108,
if duly drawn and approved in accordance with the provi
sions of the Wisconsin statutes applicable to the disburse
ment of state funds, shall be paid from the administration
fund by the state treasurer, without regard to the sources
from which this fund is derived."

But although the secretary of state and the state treas
urer are required to audit and pay a workmen's compensa
tion award of the type here in question without regard to
the contemplated uses of the monies contained in the admin
istration fund as set up in sec. 20.573, or without regard to
the source of the monies contained in said administration
fund, the treasurer of the unemployment reserve fund must
charge such payment against the proper monies contained
in the fund.

Sec. 20.573, subsec. (2), Stats. 1939, continues as follows:

"* * * The treasurer of the unemployment reserve
fund, however, shall maintain a separate record of all
moneys received for the administration fund as interest on
delinquent payments under chapter 108, and of all moneys
(other than the contributions paid by certain 'exempted'
employers for January 1936) received for the administra
tion fund as contributions for months ending prior to Feb
ruary 1936, namely the month in which federal grants were
first authorized for the administration of chapter 108, and
of all expenditures made from said moneys. He shall charge
against said moneys such expenditures and transfers here
tofore made by the industrial commission as the commis
sion may by resolution decide were not properly and valiiy
chargeable against federal grants (or other funds) re
ceived for the administration fund in or after February
1936. Said moneys shall not be expended or available for ex
penditure in any manner which would permit their substitu
tion for (or a corresponding reduction in) federal funds
which would in the absence of said moneys be available to
finance expenditures for the administration of chapter 108.
But nothing in this section shall prevent said moneys from
being used as a revolving fund, to cover expenditures (nec
essary and proper under chapter 108) for which federal
funds have been duly requested but not yet received, sub
ject to the charging of such expenditures against such
funds when received. The industrial commission may also,
by resolution duly entered in its minutes, authorize to be
charged against said moneys any expenditures which it
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deems proper and desirable under chapter 108, provided the
commission in such resolution hnds that no other funds are
available or can properly be used to finance such expendi
tures."

The social security board has ruled that, subject to cer
tain other requirements not material here, the payment of
a workmen's compensation award to a state employe whose
salary is financed out of federal grants is a proper admin
istrative expense to be met by the federal government if
"the proposed payments may lawfully be paid under state
statutes froni the administration fund."

Since the payment of the first two hundred dollars (and
penalties) of a workmen's compensation award to an em
ploye of the unemployment compensation department is to
be a proper administrative expense of the federal govern
ment under the above rule, it is clear that sec. 20.573, sub-
sec. (2) does not permit the treasurer of the unemployment
reserve fund to make the ultimate charge against the
monies derived from administrative contributions from em
ployers and interest and penalties (as specified in the quoted
section). Ultimately the charge must be made against fed
eral funds. However, the administrative contributions and
the interest and penalty monies contained in the fund may
be used as a revolving fund to pay a workmen's compensa
tion award in the absence of federal funds that have been
requested for the purpose. Then, upon receipt of federal
funds covering the expenditure, the amount must be charged
back against such federal funds.
WAP
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Copyrights — Phonograph Records — Broadcasting —
Ruling made in XXVII Op. Atty. Gen. Ill as to broadcast
ing of phonograph records by noncommercial radio station,
is not altered by case of RCA Mnfg. Co. v. Whiteman, 28
Fed. Sup. 787.
Phonograph record manufacturer may not require non

commercial broadcasting station to announce trade names of
records used, or otherwise interfere with the use of such
records for noncommercial and educational purposes.

October 24,1989.

Frederick Fuller, Mtisic Director WHA,

University of Wisconsin.

You have inquired whether the opinion of the attorney-
general, dated February 24, 1938, XXVII Op. Atty. Gen.
Ill, is altered by the case of RCA Manufacturing Co. Inc.,
V. Whiteman, et al., 28 Fed. Sup. 787, decided July 24, 1939,
and we are asked further whether the manufacturer of
phonograph records may legally require a noncommercial
broadcasting station to announce the tradename of phono
graph records used on its programs.
In the attorney-general's opinion referred to it was ruled

that a phonograph record manufacturer had no interest in
such records which would enable it by the device of a re
stricted use notice to control such use in the hands of non
commercial broadcasting stations and that neither the re
cording artist nor a copyright owner could legally prevent
the non-commercial broadcast of such records.

The Whiteman decision referred to was made in the case
of a commercial broadcasting station and the ruling in that
case cannot be regarded as controlling in the case of a non
commercial broadcasting station, such as we had in mind in
the discussion contained in XXVII Op. Atty. Gen. 111.
The RCA Mnfg. Co. in the Whiteman case alleged in its

bill of complaint that the use of its records by others "for
profit" constituted a wrongful exploitation of its property
rights. The basis for the order enjoining the broadcasting
station in the Whiteman case was that its activities consti
tuted unfair competition with the record manufacturer.
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since both were competitors in the business of public enter
tainment. Considerable reliance was placed in this case
upon the opinion of Justice Pitney, in the case of Internal-
tional News Service v. Associated Press, 248 U. S. 215, 234,
39 S. Ct. 68, 71, 63 L. ed. 211, 2 A. L. R. 293, and among
other things, the following quotation was taken from that
case:

" 'But in a court of equity, where the question is one of
unfair competition, if that which complainant has acquired
fairly at substantial cost may be sold fairly at substantial
profit, a competitor who is misappropriating it for the pur
pose of disposing of it to his own profit and to the disadvan
tage of complainant cannot be heard to say that it is too
fugitive or evanescent to be regarded as property. It has
all the attributes of property necessary for determining that
a misappropriation of it by a competitor is unfair competi
tion, because contrary to good conscience.' "

It is obvious that this reasoning does not apply to a non
commercial station, such as a state-owned station operated
for educational purposes.
The Whiteman case extends the protection previously ac

corded the recording artists to the record manufacturer,
who by contract had acquired the rights of the recording
artist, but it does not change in any way the principle laid
down in Waring v. WDAS Broadcasting Station, 194 Atl.
631, cited in our previous opinion to the effect that the va^
lidity of the restriction on the use of the performance de
pends upon whether it serves a useful commercial purpose.
With respect to your second question it is our opinion

that a record manufacturer cannot legally require a non
commercial station to announce the tradename of records

used on its programs.
As was stated in XXVII Op. Atty. Gen. Ill, a manufac

turer of an article ordinarily cannot impose restrictions on
its use in the hands of a purchaser. The cases which hold
that a record manufacturer or a performing artist may do
so in the matter of broadcasting records for a commercial
radio station are exceptions to that general rule. Since non
commercial stations are not included in such exception, there
may not properly be any such restriction as to them. Thus
they cannot be forced to announce the name of the record
manufacturer.
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Moreover, such an announcement would constitute a form
of advertising to some extent at least, which, of course, is
not practiced at a nonprofit station, and it would thus in
volve the noncommercial station in commercial activity
which it seeks to avoid.

You have also inquired as to the noncommercial use of
phonograph records by the University of Wisconsin for class
demonstrations, out of door concerts, dinner music for stu
dents at the Memorial Union, use of such records for
churches, and the like. This question requires no additional
observations, since it is obvious in view of our previous
discussions, that if a record may be broadcast for noncom
mercial purposes, it could likewise be played directly for the
same purpose without the intervention of the broadcasting
medium.

WHR

Criminal Law — Prohibition of Sale to Employes —
Counties — Chapter 357, Laws, 1939, as amended by ch. 500
does not prohibit counties from disposing of salvage mate
rials to employes, nor does it prohibit the use of county road
equipment for private individuals or other municipalities,
nor the performance for others of work in the county ma
chine shop. County may not sell gas, oil or gravel to its
employes.

October 24,1939.
Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You have called our attention to ch. 357, Laws, 1939, and
have inquired as to its effect upon the sale by the county of
salvage from bridges, junk iron, junk batteries and old
pieces of equipment beyond repair. Also you inquire as to
the sale of gas and oil to the highway commissioner, the
traffic officer and patrol superintendent, and as to the use of
county equipment on private road work and for munici-
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palities. Lastly we are asked as to the effect of the law on
performance of work in the county machine shop when such
work cannot be done at any other place in the county, and
whether gravel may be sold by the county to municipalities
or individuals.

Ch. 357, Laws, 1989, prohibits the sale of products or
merchandise by the state or its political subdivisions or
agencies "to any employes of the state or any political sub
division thereof or any other 'person * *

After your request for an opinion reached this office the
provisions of ch. 857, Laws, 1989, were amended by ch. 500,
Laws, 1989, so as to omit the words "or any other person."
This amendment solves some of the problems which might
otherwise have arisen. The material portion of ch. 857, as
amended by ch. 500, now reads:

"No department or agency of the state or any political
subdivision thereof, or member or officer of any village,
town or county board or common council of any city, or any
purchasing agent or purchasing agency of the state or any
political subdivision thereof, shall sell or procure for sale
or have in its possession or under its control for sale to any
employes of the state or any political subdivision thereof,
any article, material, product or merchandise of whatsoever
nature, excepting meals, public services and such specialized
appliances * * * as may be required for the safety or
health of the employes."

Ch. 857 was also amended in other particulars, not ma
terial here, by ch. 487, Laws, 1989.

It appears that ch. 857 as amended by ch. 500 is designed
to prohibit the state or its subdivisions or agencies from ac
quiring products and merchandise for resale to employes in
competition with or to the detriment of private enterprise.
This purpose appears even more clearly when ch. 500 is read
in connection with ch. 129, Laws, 1989, which imposes simi
lar restrictions on private employers.
With this apparent purpose in mind, it would seem that

the sale of junk or salvage materials would not fall within
the purpose or prohibition of the statute. There is nothing
in the statute to indicate any intent to prevent governmental
agencies from disposing of articles which have lost their
usefulness upon the most advantageous terms possible.
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On the other hand, the sale of gasoline and oil to county
employes would fall directly within the prohibition of ch.
500.

This statute does not prohibit the use of county equip
ment on road construction work for private individuals or
for other municipalities, nor does it prohibit the perform
ance for others of work in the county machine shop. The
statute prohibits the sale by governmental agencies to em
ployes of "any article, material, product or merchandise of
whatsoever nature * * *" but it does not prohibit the
county from performing services such as those enumerated
above, nor does it prohibit the loaning of the use of its
equipment.

It appears that the sale of gravel by the county to its em
ployes would fall within the literal language of the prohibi
tion in the statute, since gravel constitutes a "material" or
a "product" within the meaning of the statute. However,
since the words "or any other person" do not appear in the
statute as amended, the county would not be prohibited from
selling gravel to individuals other than its own employes or
to other municipalities.
In closing we might state that while ch. 357 purports to

create section 848.54 of the statutes and ch. 500 purports to
amend subsec. (1) of sec. 348.54, we have refrained from
referring to the statute by that section number, in order to
avoid possible future confusion, for it seems that through
inadvertence several other chapters passed at this session of
the legislature also purport to create section 348.54. (See
Chaps. 129 and 174, Laws 1939.) We are informed by the
revisor of statutes that ch. 357 will probably be printed as
sec. 348.56, rather than as sec. 348.54.
WHR
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Intoxicating Liquors — License to Country Clubs —
Power of state treasurer to issue liquor licenses to country
clubs under sec. 176.05, subsec. (4a), 1939 Stats., is not lim
ited by the operation of sec. 176.05, subsec. (21) as created
by ch. 397, Laws, 1939. Six-month licenses issued under sec.
176.05, subsec. (6) stand on the same footing as annual
licenses so far as sec. 176.05, subsec. (21) is concerned.

October 27,1939.
John M. Smith,

State Treasurer.

Attention—John W. Roach, Chief, Beverage Tax Division.

You have directed to us several inquiries regarding the
effect of section 176.05, subsec. (21), created by ch. 397,
Laws, 1939, which reads, in part, as follows:

"Retail 'Class B' Liqwor Licenses Limited in Numberj
(a) No governing body of any town, village or city shall is
sue more than one retail 'Class B' liquor license for each
five hundred inhabitants or fraction thereof, except that if a
greater number of such licenses have been granted, issued,
or in force, in such town, village or city, at the time of the
taking effect of this subsection, than would be permissible
under said limitation, such town board, village board or
common council may grant and issue such licenses equal in
number to those granted, issued, and in force on the taWng
effect of this subsection, but no such town or village board,
or common council shall grant and issue any additional re
tail 'Class B' license above the number in force upon the
taking effect of this subsection until the number of such
licenses shall correspond to the limitation provided herein.
4: * * f*

You first inquire whether under sec. 176.05, subsec. (4a)
the state treasurer may issue a "Class B" liquor license to
a country club located in a municipality whose quota of
"Class B" licenses under sec. 176.05, subsec. (21), par. (a)
has already been filled.

Sec. 176.05, subsec. (4a) as amended by ch. 376, Laws,
1939, provides as follows:

"All 'Class A' and 'Class B' licenses issued to clubs, as de
fined in subsection (8) of section 176.01, that are operated
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solely for the playing of golf, tennis or similar sports, and
commonly known as country clubs, and including yachting
clubs, shall be issued by the state treasurer without regard
to the provisions of section 176.38 and paragraph (b) of
subsection (10) of this section for an annual fee of fifty dol
lars which shall be paid to the treasurer of the town, city or
village in which such club is located. The provisions of sub
section (la) of section 176.05 relative to suspending or re
voking permits shall apply to all licenses issued by the state
treasurer hereunder, and, except as herein provided, all pro
visions of this chapter relating to 'Class A' and 'Class B'
licenses for the sale of intoxicating liquors shall apply to
licenses issued to country clubs by the state treasurer."

We are of the opinion that sec. 176.05, subsec. (21), par.
(a) does not apply to the issuance of state licenses to coun
try clubs by the state treasurer pursuant to sec. 176.05, sub-
sec. (4a) and therefore does not prevent the issuance of
such a license, although the quota of "Class B" liquor
licenses for the particular municipality already may have
been filled by the municipal licensing authority.

Sec. 176.05, subsec. (21), par. (a) merely provides that
"no governing body of any town, village or dty shall issue
more than one retail 'Class B' liquor license for each five
hundred inhabitants or fraction thereof. * * *." The

state treasurer's authority to license country clubs is de
rived entirely from sec. 176.05, subsec. (4a), which consti
tutes the state treasurer a licensing agency entirely sepa
rate from and independent of the "governing body of any
town, village or city." Therefore a limitation whose terms
apply only to such "governing body of any town, village or
city" cannot be held to apply to the state treasurer, even by
implication.

We might add at this point that the state treasurer may
now also grant such license even where the municipality has
voted dry, since sec. 176.05, subsec. (4a) as amended by ch.
376, Laws, 1939, expressly provides that country club
licenses may be issued without regard to sec. 176.38, the
local option provision, thus nullifying the effect of XXVII
Op. Atty. Gen. 292.

In response to your further inquiry we also wish to state
that the state treasurer may issue a "Class B" liquor license
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to a country club, pursuant to sec. 176.08, subsec. (4a) even
though the municipality may have refused to grant a "Class
B" beer license to the country club.

While sec. 176.05, subsec. (10), par. (b) prohibits the
granting of a "Class B" liquor license to any person who
does not also have a "Class B" beer license, under sec. 66.05,
subsec. (10), it is now expressly provided by sec. 176.05,
subsec. (4a), as amended by ch. 376, Laws, 1939, that coun
try club liquor licenses "shall be issued by the state treas
urer without regard to the provisions of * * * para
graph (b) of subsec. (10) of this section * * From
this provision it is entirely clear that the state treasurer is
authorized to issue a "Class B" liquor license to a country
club which has been denied a "Class B" beer license by the
municipality in which it is located.

Several inquiries regarding the effect of sec. 176.05, sub
sec. (21) on the granting of the semi-annual or six-month
licenses provided for by subsec. (6) of sec. 176.05, are sub
mitted to us for consideration.
In one instance a municipality with a population of five

hundred had three "Class B" liquor licenses in force on the
effective date of sec. 176.05, subsec. (21), two of which are
six-month "Class B" licenses for the period of May 1 to No
vember 1.

You inquire first whether two new six-month licenses
may be granted as of November 1st, when the two six-month
licenses expire, to persons other than those who held the six-
month licenses.

While sec. 176.05, subsec. (21) fixes the maximum num
ber of "Class B" liquor licenses at one for each five hun
dred inhabitants, it also provides that in municipalities in
which a greater number of such licenses has been granted
and is in force on the effective date of this subsection (Au
gust 27,1939, the day following the date of publication) the
governing body of such municipality "may grant and issue
such licenses equal in number to those granted, issued, and
in force on the taking effect of this subsection * * *"

Pursuant to this provision, the municipality referred to,
while having only five hundred inhabitants, would be au
thorized to issue a maximum of three "Class B" liquor
licenses—^the number in force on the effective date of the

subsection.
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Since the six-month license is the same as the regular
"Class B" liquor license in all respects except the length of
its duration, it would seem that upon the expiration of the
two six-month licenses referred to in the example, the mu
nicipal licensing authority may properly grant two new
licenses, either six-month or regular "Class B" liquor
licenses, to new applicants, if it desires to have in force its
maximum number of licenses. Of course, it is clear that such
a municipality may not at any one time have more than
three licenses in force, so that if the municipality does grant
two new licenses on November 1 to replace the expired six-
month license, it may not while those licenses are in force,
issue renewal six-month licenses to the previous holders
thereof.

You also inquire whether, if no new licenses are granted
between November 1 and the following May 1, the two pre
vious holders of six-month licenses may each then be
granted "renewals" of their six-month licenses, or whether
the lapse of time between November 1 and May 1 would au
tomatically reduce and limit to one "Class B" liquor license
the maximum number which may be granted by the mu
nicipality of five hundred inhabitants referred to above.
We are of the opinion that the municipality may "renew"

both of the six-month licenses since such "renewal" would

merely constitute the granting of "such licenses equal in
number to those in force on the taking effect of this sub
section * * *" as authorized by sec. 176.05, subsec.
(21).
WHR

OS
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Appropriations and Expenditures — Bridges and High
ways — Public Officers — Highway Commission — High
way commission is without power to spend moneys appro
priated under sec. 20.49, subsec. (9), Stats., for roadside
park purposes, etc., except in so far as said appropriated
moneys are used in matching or supplementing federal
moneys allotted and to be expended for such purposes.

October 28,1939.
State Highway Commission.

In your letter you state:

"There has been a Rowing demand in this state for the
improvement of roadside park facilities, and it has been pro
posed that the State Highway Commission undertake the
improvement of such facilities along state trunk highways,
provided the funds available to the Commission may be le
gally expended for such purpose. We call your attention to
the following provisions of the Statutes which seem to be
relevant to this question.
"Section 80.01 (3) ♦ ^11 lands hereafter ac

quired for highway purposes may be used for any purpose
that the public authorities in control of such highway shall
deem to conduce to the benefit of the public use and enjoy
ment thereof * * *»
"Section 20.49 (9) (Appropriations to State Highway

Commission) «* * » pqj, improvement of the State
Trunk Highway System * * * This amount shall be
allotted in the manner provided by Subsection (9) of Sec
tion 84.03 * * *»

"Section 84.03 (9) The appropriation made by Subsec
tion (9) of Section 20.49 shall be used by the Commission
for * * * the improvement of the state trunk highway
system * * * Such appropriation shall * * * be
expended by the Commission on such projects, of such na
ture within the provisions of this subsection and executed
in such manner as the Commission shall from time to time
determine will best meet the needs of travel and tend to pro
mote the general welfare in the most effective manner
He « >

"Will you please give us your opinion in reply to the fol
lowing questions:
"1. May the appropriation made by Section 20.49 (9) be

used by the State Highway Commission to construct ap-
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proaches leading from the traveled way to areas to be used
as public roadside parks, located on the highway right of
way of State Trunk Highways?
"2. May such appropriation be used by the State High

way Commission to improve areas located on the highway
right of way of State Trunk Highways for use as public
roadside parks, including the construction of parking areas,
tables, shelters, and other appurtenances?
"8. May such appropriation be used by the State High

way Commission to acquire additional land adjacent to the
highway right of way of State Trunk Highways for the de
velopment of such public roadside parks?
"4. May such appropriation be used by the State High

way Commission for the development of public roadside
parks on land adjacent to the highway right of way of State
Trunk Highways which has not been specifically dedicated
to public highway purposes, but which has been specifically
dedicated to a county, town, school district or other govern
mental subdivision of the state, for public park purposes?
"5. May the appropriation made by Section 20.49 (6) be

used for any of the purposes outlined above?"

In the last analysis the question resolves itself into one of,
for what purposes the appropriated moneys to which you
refer, namely, those moneys appropriated by sec. 20.49, sub-
sec. (9), Stats., may be expended. We have given careful
consideration to sec. 84.03, subsec. (9), Stats., and the other
applicable provisions referred to in said section, and feel
obliged to rather reluctantly reach the conclusion that the
highway commission is without authority to expend the ap
propriated moneys in question for any of the purposes set
forth in your letter except insofar as said appropriated
moneys are used in matching or supplementing federal
moneys allotted and to be expended for such purposes. You
are, accordingly, advised that you may expend money appro
priated under sec. 20.49, subsec. (9), Stats., for the pur
poses set forth in your letter only to the extent that you are
matching or supplementing federal funds available for these
particular purposes.
In this connection we cite you to Title 23, para. 10b, U. S.

C. A., which reads as follows:

"10b. Construction of roadside and landscape develop
ments. Hereafter the construction of highways by the States
with the aid of Federal funds may include such roadside
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and landscape development, including such sanitary and
other facilities as may be deemed reasonably necessary to
provide for the suitable accommodation of the public, all
within the highway right-of-way and adjacent publicly
owned or controlled recreational areas of limited size and
with provision for convenient and safe access thereto by pe
destrian and vehicular traffic, as may be approved by the
Secretary of Agriculture. June 8,1938, c. 328, sec. 1 (c), 52
Stat. 633."

NSB

Public Officers — District Attorney — Divorce Counsel
— Offices of district attorney and divorce counsel are
compatible.

October 30,1939.
Donald E. Bonk,

District Attorney,

Chilton, Wisconsin.

You state that the divorce counsel in your county died a
short time ago and that now the circuit judge wishes to ap
point you to this position. The question arises as to whether
you, as district attorney, may hold this additional office.
Two offices are incompatible if there is a conflict of in

terests or duties, so that the incumbent of one cannot dis
charge with fidelity and propriety the duties of both. State
ex rel. Hilton v. Sword, 157 Minn., 262, 196 N. W. 467,
State V. Wait, 92 Neb., 313, 138 N. W. 159, 46 C. J. 942.
Do the offices of divorce counsel and district attorney fall
within the above rule ?

Sec. 247.13, Stats., provides for the appointment of di
vorce counsel by the circuit judge, except that in a county
having a population of two hundred fifty thousand or more
(in Milwaukee county), the district attorney or assistant
district attorney is divorce counsel.
The legislature has said in effect that there is no inher

ent incompatibility between the office of district attorney
and divorce counsel when it made provision for the holding
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of the latter office by the district attorney or assistant dis
trict attorney in Milwaukee county. It is not reasonable to
conclude that because these offices are compatible in one
county, they are, therefore, incompatible in all other coun
ties, merely because the legislature has set up a different
method of selecting the divorce counsel in other counties.
The duties of the two offices are the same whether the

county happens to be Milwaukee or Calumet.
For each case in which the divorce counsel appears, other

than in Milwaukee county, sec. 247.17 provides for a ten dol
lar fee with additional compensation if the case takes more
than one day. This fee is payable regardless of the recom
mendation which the divorce counsel makes to the court as

to whether or not a divorce should be granted, and regard
less of whether or not the divorce counsel discovers facts

which suggest that there should be a criminal prosecution
of one or both of the parties or of some third person. Hence
there is no temptation to take any particular position on the
granting of the divorce so as to earn the ten dollars fee, or
to neglect the bringing of a criminal prosecution in an effort
to earn the fee. As a matter of fact, we understand that it is
not an uncommon practice in Milwaukee county for the trial
judge, after hearing the proofs in the divorce case and the
recommendation of the district attorney or assistant district
attorney, to recommend to the district attorney or his as
sistant appearing as divorce counsel, that a criminal action
be commenced.

Where the district attorney has been appointed a divorce
counsel, we see no objection to his receiving the statutory
fees and compensation for his work as divorce counsel, in
addition to his regular salary as district attorney, since his
duties as district attorney do not require him to act as di
vorce counsel. See XIV Op. Atty. Gen. 31, where we ruled
that the county board has no power to instruct the district
attorney to perform the duties of divorce counsel. The dis
trict attorney is entitled to no additional compensation for
performing any work which properly falls within the scope
of his duties as district attorney, since a public officer takes
his office cum onere, and is only entitled to such fees as are
allowed by law. Henry v. Dolen, 186 Wis. 622, 624, and the
salary of the district attorney cannot be increased during
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his term. XI Op. Atty. Gen. 388. This, however, has no
application to salary or fees received not as district attor
ney, but as divorce counsel whose work, except in Milwau
kee county, may not be required of the district attorney.
WHR

FAR

Counties — Zoning Ordinunce — Words and Phrases —
Structure — Where county zoning ordinance permits signs
of only a certain type in a district, the published record of
nonconforming uses should contain a description of the land
upon which nonconforming signs are located, unless the
county under sec. 59.97, subsec. (7), par. (d) enforces is
suance of building permits or other devices.

County zoning ordinance can become effective in town
only if town board approves such ordinance prior to its
adoption by county board.

Sec. 59.97, subsec. (1) authorizes county to regulate both
structures and buildings. It may regulate structures by in
cluding them within an ordinance definition of buildings.

October 80,1939.
Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

The county board of Door county is considering the adop
tion of a zoning ordinance pursuant to the provisions of sec.
59.97, Wisconsin statutes, which provides, in part, as
follows:

"(1) The county board of any county may by ordinance
regulate, restrict and determine the * * ♦ size of
buildings and other structures, * * *; provided, how
ever, that the said county board shall before it adopts such
ordinance or ordinances, submit the same to the town board
or town boards of the town or towns in which may be sit
uated any lands affected by such ordinance, and thereupon
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obtain the approval of said town board or town boards, so
far as the same affects the lands in such town or towns, and
in like manner any and all ordinances, which may amend
any ordinance, which have been adopted as herein provided
shall be submitted to said town boards of the towns in which
said lands are located and their approval obtained as to
each change before the same shall be adopted by the county
board. Such ordinance or amendments thereto may be
adopted as to such town or towns which shall have given
their approval thereto.

"(7) (a) Immediately after the publication of a county
zoning ordinance, it shall be the duty of the board of su
pervisors of such county to cause to be made a record of the
present use of all buildings and premises used for purposes
not in conformity with the reflations of the district in
which such buildings and premises are situated, such rec
ord to contain the names and addresses of the owner or
owners of such nonconforming use, and of any occupant
other than the owner, the legal description or descriptions
of land and the nature and extent of land use. Such record
shall be published for three successive weeks in a newspaper
having general circulation in the county. * * *.

"(7) (d) The provisions of this subsection shall not ap
ply to those counties issuing building permits as a means of
enforcing the zoning ordinance or of checking nonconform
ing uses or to counties which have instituted other devices
for this purpose."

For the purpose of promoting public health, safety and
general welfare, the proposed ordinance divides the county,
excepting villages and cities, into seven districts. In the
two districts known, respectively, as "Forestry, Recreation
District ", and "Agricultural District", only the follow
ing signs may be erected:

"One sign not over six (6) square feet in area pertaining
to the sale, lease, hire or location of each premise in the
district."

You inquire whether every sign now in these respective
districts, and not complying with the above sign restriction,
constitutes such a nonconforming use that such use must be
published along with the publication of the record of names
and addresses of owners of nonconforming uses, under sec.
59.97, subsec. (7) par. (a), Wis. Stats.
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If the county board has authority to regulate the size of
signs and attempts to exercise that authority, then every
sign which does not comply with a reasonable regulation
constitutes a nonconforming use of the premises upon which
said sign is located. In our opinion it is immaterial whether
such sign technically becomes a part of the real estate or
remains personal property. In either case it could be equally
objectionable to the purpose sought to be accomplished by
the ordinance and would fall within the terms of the ordi

nance. As indicated above, sec. 59.97, subsec. (1), author
izes the county board to regulate the size of "buildings and
other structures". A "structure" is any production or piece
of work artificially built up or composed of parts and joined
together in some definite manner. Favro v. State, 39 Tex.
Cr. R. 452; 46 S. W. 932. Also see Jefferson Davis County
V. Riley, 158 Miss. 473, 130 So. 283, and Barr Lumber Co.
V. Perkins (Cal.) 295 P. 552.
A sky sign erected on the roof of a building for the pur

pose of advertising was held to be a "structure" within the
meaning of an ordinance providing for the regulation and
erection of buildings and structures, and hence subject to
control. City of New York v. M. Wineburgh Advertising
Company, 107 N. Y. S. 478, 122 App. Div. 748; Kobbe Co.
V. City of New York, 107 N. Y. S. 489,122 App. Div. 755.
An electrically lighted swinging sign of wood and metal,

five feet by three feet, eight inches, hung in front of a den
tal office, was also held to be a "structure". Ackerman v.
Steiner, 7 N. J. Misc. 1056,147 A. 746.

It has been held that billboards may be prohibited in the
interest of safety, morality, health and decency. Cusack Co.
V. City of Chicago, 242 U. S. 526.
This case also indicated that signs and billboards are

structures.

Billboards may also be excluded from residence, districts
by a zoning ordinance. Village of Euclid, Ohio v. Ambler
Realty Co., 272 U. S. 365.
The size of billboards may also be limited as a safety fac

tor. Perlmutter v. Greene, 259 N. Y. 327,182 N. E. 5.
It appears that a sign would be considered a "structure"

within the provisions of sec. 59.97, subsec. (1) and hence
subject to regulation by county board zoning ordinance. If
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the proposed ordinance is enacted, and certain premises sit
uated in "Forestry, Recreation District 'A' and "Agricul
tural District", contain signs over six feet square in area,
or signs of less than six feet in area, but pertaining to mat
ters other than the sale, lease, hire or location of the prem
ises, said premises are being used for a nonconforming use,
and hence, under sec. 59.97, subsec. (7), par. (a), a pub
lished record of the "* * * present use of all build
ings and premises used for purposes not in conformity with
the regulations of the district * * must include,
among other things, the legal description of said premises
and the nature and extent of the nonconforming use thereof.
However, your attention is directed to the provisions of

sec. 59.97, subsec. (7), par. (d), quoted above, which elim
inates the necessity for publication under sec. 59.97, subsec.
(7), par. (a), if your county issues building permits as a
means of enforcing the zoning ordinance or of checking non-
conforming uses.
Under "SECTION I. DEFINITIONS" of your proposed

ordinance, it is stated:

"* * * the word 'building* includes the word 'struc
ture'. * * *."

SECTION XV, subsec. (3), par. (a) of the proposed or
dinance provides, in part:

"No building shall hereafter be erected and no existing
building shall hereafter be altered, repaired, or moved
within the areas subject to the provisions of this ordinance
until a building permit has been applied for in writing and
has been obtained from the County Clerk * *

As sec. 59.97, subsec. (1), Stats., authorizes your county
to regulate both structures and buildings, it may regulate
structures by including them within an ordinance definition
of "buildings".

Since, under your proposed ordinance, the word "build
ing" includes "structure", and since as a matter of law the
word "structure" includes a sign, it appears that no sign
could be erected or altered in the districts in question with
out a permit—and hence that your county proposes to issue
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building permits as a means of enforcing the zoning ordi
nance and incidentally as a means of checking nonconform-
ing uses.
Such being the case, it would appear that under the pro

posed ordinance, it would not be necessary to publish a de
scription of premises which are located in the two districts
in question and which now contain signs not conforming to
the future zoning requirements for those districts.
Your second question pertains to the method of adopting

a zoning ordinance under section 59.97, Stats, sec. 59.97,
subsec. (6), provides:

"The county board may by ordinance zone any lands
owned by the county without necessity of securing the ap
proval of the town boards of the towns wherein such lands
are situated arid without following the procedure outlined
in subsection (2)."

If the county board passes a zoning ordinance effective as
to all county owned lands and in terms effective in those
towns which have previously approved such ordinance, you
inquire as to the procedure to be used thereafter in bringing
additional towns under the provisions of the ordinance al
ready passed by the county board.

It appears to have been to some extent the practice for a
county board to adopt a zoning ordinance so worded as to
become effective not only in those towns which have already
approved the ordinance, but also in those towns which sub
sequently approve the ordinance. In other words, the ordi
nance has been in the nature of an option ordinance as to
those towns which have not approved it at the time of its
adoption by the county board.
A county board has only such power as is given it by

statute or is necessarily implied from the powers specifically
granted. Frederick v. Douglas Co., 96 Wis. 411, 71 N. W.
798.

The authority to adopt a zoning ordinance was given to
counties by statute, and the statutes prescribe the procedure
to be used in adopting such an ordinance. Under sec. 59.97,
subsec. (1), the county board "* * * shall before it
adopts such ordinance or ordinances, submit the same to the
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town board * * * and thereupon obtain the approval
of said town board. * * The. same subsection pro
vides that the ordinance may be adopted * * as to
such town or towns which shall have given their approval
thereto." Under this subsection the county board has no
authority to pass a zoning ordinance which will auto
matically become effective in a certain town upon the ap
proval of said ordinance by the town board of said town.
Action of the county board making a zoning ordinance ef
fective in a certain town must follow, rather than precede,
the approval of the town board of that town.
JRW
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Public Welfare — Department of Public Welfare — So
cial Security Law — OltLage Assistance — Poor Relief —
Functions vested in state pension department under sec.
49.50, subsec. (4), and in industrial commission under sec.
49.08 (8a), Stats. 1937, transferred to state department of
public welfare by ch. 435, Laws 1939, should be allocated by
state director of public welfare acting with approval of
state board. Until such allocation said functions probably
rest with state director of new department.

November 6,1939.

Frank C. Klode, Director,

Department of Public Welfare.

In your letter you state:

"Your opinion is requested relative to the proper alloca
tion of the following functions when transferred pursuant
to chapter 435, laws of 1939, to the state department of
public welfare:
"1. Fair hearings and decisions upon review of denials

of old-age assistance, aid to dependent children, and blind
pensions pursuant to sec. 49.50 (4), Stats.
"Determination of claims between counties relative to

poor relief pursuant to sec. 49.03 (8a), Stats."

You cite us to sec. 58.33, the applicable provision of
which, subsec. (1) of said section, provides as follows:

"The powers and duties of the state board of public wel
fare shsdl be re^latory, advisory and policy-forming, and
not administrative or executive,"

from which you conclude that the chapter does not contem
plate performance of the functions in question by the state
board. We agree with this conclusion.
The functions in question are transferred by sees. 58.36

and 58.37, Stats., recreated by said chapter. The responsi
bility of these functions rests with the "department of pub
lic welfare" created by said chapter^ See sec. 58.36, Stats.
The department, by sec. 58.31, consists of a "state board of
public welfare, a director of public welfare, and such offi-
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cers and employes as may be hereinafter authorized." Ob
viously the chapter did not contemplate that the functions 
in question would be performed by the department of pub
lic welfare as defined above. Sec. 58.84 ( 1) , Stats., pro
vides as follows : 

"All of the administrative and executive powers and du
ties of the department shall be vested in a director of pub
lic welfare to be administered by him under the rules and 
regulations of said department, and subject further to the 
policies and in accordance with the principles established 
by the state board of public welfare." 

Subsec. (3) of the same section provides as follows: 

"The director with the approval of the board shall estab
lish such rules and regulations as may be necessary in the 
administering of the said department, and in the perform
ance of the duties assigned to this department." 

Subsec. ( 4) of the same section provides as follows: 

"The details of the departmental organization within the 
field assigned to the state board of public welfare shall be 
within the administrative discretion of the director to de
termine with the approval of the board." 

Sec. 58.35 ( 1) ( e) , in so far as applicable, provides as 
follows: 

"* * * Subject to the approval of the state board, the
director shall have the power to allocate and reallocate 
functions among the divisions within the department." 

It seems very clear from the foregoing quoted provisions 
of the chapter in question that the legislature contemplated 
that the functions in question would be allocated within the 
new department by the director of public welfare, subject to 
the approval of the board. It is apparent from a reading of 
the chapter that the director, subject to the approval of the 
board, has very broad powers with respect to such alloca
tion of function. 



634 OPINIONS OF THE ATTORNEY GENERAL 

In the absence of such allocation of function, it would seem that the particular functions in question are probably 
NSB vested in the state director. 

Indigent, Insane, etc. -Sanity Hearings -Term "nearest relative or friend available" in sec. 51.01, subsec. (1), Stats., providing for applications to determine sanity, may be construed to mean relative or friend willing as well as physically available, and member of county psychiatric service who signs petition so as to institute proceedings for commitment and treatment may be considered as "friend" for purposes of statute. 
0. L. O'BOYLE,

Corporation Counsel,Milwaukee, Wisconsin. 

November 6, 1989. 

You have called our attention to sec. 51.01 (1), Stats., relating to applications to determine sanity and which provides that applications for a judicial inquiry as to mental condition may be made "by any three citizens, one of whom is to be the nearest relative or friend available, or a person with whom the person resides, or at whose house he may be." In this connection you state that it frequently happens in cases where the patient is definitely insane that the nearest relative or the person with whom the patient resides is unwilling to sign the application. In such cases it has been the practice of your office to construe the words "nearest relative or friend available" as meaning not only physically available, but as likewise connoting a willingness to sign, in other words, available for the purpose of the petition. In such instances it is customary to have three members of the county psychiatric service sign as petitio�ers. 
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We do not find that the courts or this office have ever con

strued the portion of the statute quoted, but it seems to us
that considerations of sound public policy require the in
terpretation which you have given the statute, and which
your district court has apparently been following for some
time. As stated in your letter, to hold that where there is a
near relative whose whereabouts is known, this relative
must be one of the three signers and that where such rela
tive refuses to join in the petition the proceeding will not
lie would be, in effect, to hold that in many instances per
sons definitely known to be insane and who may constitute
a menace to the community as well as to themselves must
be permitted to remain at large.

To state such a construction is to demonstrate its un-

soundness unless the statute is open to no other interpreta
tion. Having in mind the sound social purpose of the stat
ute, we should give to the phraseology employed such con
struction as will effectuate that purpose, if possible. The
statute is couched in rather broad terms, and when the leg
islature used the words "friend available" we do not feel

constrained to apply the narrowest and most restricted
meaning which the words could conceivably imply. Web
ster's New International Dictionary, among other defini
tions of the word "friend," includes the following: — "A
well-wisher," "one not inimical or hostile" and "one not a
foe or enemy." Surely one who signs a petition to institute
proceedings whereby proper medical treatment and care
will be given an insane person is doing a friendly act cal
culated to further the welfare of the individual and society.
It is an act based on "well wishing" and by no means can
it be said to be inspired by inimical or hostile motives. As
was said by Justice Holmes in Towne v. Eisner, 245 U. S.
418, 425:

"* ♦ ♦ A word is not a crystal, transparent and un
changed, it is the skin of a living thought and may vary
greatly in color and content according to the circumstances
and the time in which it is used."

It would seem that the members of the county psychiat
ric service who sign the petition may well be considered to
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be "friends" of the insane person within the meaning of the
statute.

We consequently conclude that the practical construction
which your department and the district court of Milwaukee
county have given the statute is proper under the circum
stances mentioned.

WHR

Bridges and Highways — Law of Road — Counties —
County Ordinances — Traffic Ordinances — Courts — Pro
ceeding for violation of county traffic ordinance is civil ac
tion even where provisions are same as state law under
which criminal action could be brought.
Where defendant in action for violation of county traffic

ordinance demands jury trial in justice court, he must pay
fees therefor as in other civil actions.

November 6,1939.

Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.

You state that Pierce county has a traffic ordinance which
follows the wording of the state law, ch. 85, Stats.
We are asked whether a defendant who is on trial in jus

tice court for violating a provision of this ordinance who
asks for a jury trial should pay the justice the jury fees, as
provided in the case of civil actions, or whether the county
must bear the expense as in criminal cases.

It is our opinion that a proceeding for the violation of a
county traffic ordinance is a civil action and that the de
fendant must, therefore, pay the jury fees.

It has been generally held that actions for violation of
city ordinances are civil actions. Milwaukee v. Burns, 225
Wis. 296, Seely v. Milwaukee, 212 Wis. 124, Neenah v.
Krueger, 206 Wis. 473, Milwaukee v, Johnson, 192 Wis. 585.
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The Seely case involved a city traffic ordinance, and in
Milwaukee v. Johnson, at pp. 590-591, the court stated that
it adopted the rule that "all proceedings to collect penalties
under municipal ordinance shall be treated as civil actions
which may be brought to this court for review by appeal,
regardless of whether the act complained of might also be
the basis of a criminal prosecution." Thus the fact that this
offense could also be punished under state law does not
mean that the action is not a civil one.

To be sure, the above cases involved municipal ordinances
rather than county ordinances. However, we feel that the
same rule applies here, particularly in view of the following
statement made in Milwaukee v. Burns, at p. 299:

"Under the statutes of this state, actions are of two kinds
—civil and criminal (sec. 260.05, Stats.). A criminal action
is defined as one prosecuted by the state against a person
charged with a public offense, for the punishment thereof.
Every other action is a civil laction" (Italic ours.)

See also Neenah v. Krueger, at p. 475.
WHR

Taxation — Cigarette Tax — Questions relating to inter
pretation of sec. 139.50, Stats., as created by ch. 443, Laws
1939, and amended by ch. 518, Laws 1939, as to persons re
quired thereby to have permit to purchase cigarette tax
stamps, considered and answered.

November 7,1939.

Treasury Department,

Beverage Tax Division.

Attention Mr. John W. Roach.

You have asked several questions relating to the interpre
tation of sec. 139.50, Stats., as created by ch. 443, Laws
1939 and as amended by ch. 518, Laws 1939, which we will
answer seriatim.
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1. You ask whether the provisions of sec. 139.50, Stats.,
require every person, firm or corporation who sells tobacco
products for resale within this state to obtain the fifty dol
lar license to purchase stamps regardless of whether he
actually purchases the stamps and puts them on the prod
ucts himself or buys the merchandise from a wholesaler.

Sec. 139.50, subsec. (1), par. (c). Stats., defines the
meaning of the word "manufacturer" as used in the section
as one "who shall manufacture tobacco products for the
purpose of sale, barter or exchange" and then par. (d) de
fines a "wholesaler" as "any person who shall sell, barter,
exchange, offer for sale, and have in possession with intent
to sell tobacco products other than at retail"

Sec. 139.50 (4) (a). Stats., provides:

"No manufacturer or.wholesaler shall sell or manufacture
any tobacco products within the state without first obtain
ing a permit from the state treasurer to purchase stamps as
provided in this section. * * *."

By the above provisions quoted very clearly every person,
firm or corporation coming within the definition of a whole
saler or manufacturer as therein defined must obtain a per
mit from the state treasurer to purchase stamps regardless
of whether he buys any stamps and affixes them himself
upon the merchandise or buys the merchandise with the
stamps already affixed from another wholesaler.

2. You ask whether a wholesaler doing business within
this state must obtain a permit to purchase stamps even
though he purchases all his merchandise with the stamps
thereon from another wholesaler.

This question is answered by our answer to Question 1
above.

3. You further ask whether a subjobber who purchases
tobacco products from a wholesaler for resale to retailers
must obtain said permit to purchase stamps.
Such subjobber comes within the definition of a "whole

saler" as defined by sec. 139.50 (1) (d), as he sells or has
in his possession, with the intent to sell, the tobacco prod
ucts other than at retail. When such subjobber sells the
merchandise to a retailer he is not selling the same at re-
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tail but at wholesale. Such sub jobber must obtain the per
mit prescribed.

4. You next ask whether a wagon-man who owns his own
truck and purchases tobacco products from a wholesaler
and then sells the same to retailers must obtain the permit
to purchase stamps prescribed by the section. Does he still
have to procure such permit where he purchases his stocks
from a wholesaler on consignment?
A wagon-man selling to retailers and who obtains the to

bacco products so sold from a wholesaler, either by outright
purchase or on consignment, is nevertheless a wholesaler,
because he is selling other than at retail and thus must ob
tain the required permit therefor. How he obtains the mer
chandise which he sells at wholesale is immaterial. The fact

that he sells at other than retail is the thing that gives rise
to the necessity of having the permit.

5. In addition, you ask whether the definition of a "whole
saler" set out in sec. 139.50 (1) (d) means that any person
who handles tobacco products, as defined in the act, for re
sale purposes must obtain a permit to purchase stamps as
prescribed by the section.

Sec. 139.50 (4) (a). Stats., very clearly prescribes that
every manufacturer or wholesaler who sells tobacco prod
ucts within the state must first obtain a permit to purchase
stamps. Thus every "person", which by sec. 139.50 (1)
(b). Stats., includes "individuals, firms, corporations, asso
ciations, joint stock companies, co-partners, trustees, re
ceivers, or other legal representatives", who is not a manu
facturer but sells tobacco products other than at retail must
obtain such permit to purchase stamps. By sec. 139.50 (4)
(a) every manufacturer who sells in the state must obtain
such permit and also every wholesaler, as defined in the act
as one who sells at other than retail, must obtain such a per
mit. Accordingly, every person who handles tobacco prod
ucts other than for sale at retail must obtain a permit.

6. We are also asked whether under this statute a whole

saler who operates more than one wholesale establishment
in the state must obtain a permit for each separate loca
tion.
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We find nothing in the provisions of the statute that re
quires such wholesaler to have more than one permit.
Rather, on the contrary, sec. 139.50 (7), in setting forth the
contents of the application for the permit in par. (c), says
that it shall contain "the place or places where the business
is to be conducted." This seems clearly to recognize that
the permittee may do business at more than one place under
the permit.

7. Your last question is whether one who owns cigarette
vending machines which are placed in various establish
ments and who buys from a wholesaler the cigarettes which
are dispensed through the machines to the consumers is re
quired to have a permit to buy stamps as a wholesaler.

It is our opinion that such vending machine operator is a
wholesaler and must have such permit. While he owns the
machines, purchases all the cigarettes that go into the same,
refills them and takes out the money inserted therein by the
customers, nevertheless, the owner or operator of the es
tablishment in which the machine is placed is required to
have the usual retail cigarette license for said premises be
fore a vending machine may dispense cigarettes therein.
The owner of the establishment has the physical custody of
the machine during the time that it is dispensing cigarettes
to the retail trade at his establishment. The fact that the

retail sale is made mechanically does not destroy the fact
that the owner of the establishment is the retailer. He thus

is the retailer and the owner of the machine is the whole

saler.

HHP
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Appropriations and Expenditures — Claims — Counties
— County Board — County Board Committees — County
board may delegate function of examining, settling and al
lowing current accounts only to committees named in ch.
348, Laws 1939, and subject to limitations prescribed by
said chapter.

November 10,1939.

Hugh F. Gwin,

District Attorney,

Neillsville, Wisconsin.

In your letter you state:

"I would appreciate an opinion relative to the language
in chapter 348 of the laws of 1939 creating section 59.08
(31).
"Clark county has the following set-up in regard to the

•allowing of claims: Four committees, public property, for
est and zoning, relief, and special auditing, have the power
to audit and allow claims and certify them to the county
clerk for payment. Each of these committees has the power
to audit claims falling within its own field of activity.
"Can our county continue to operate under its present

plan in view of the language in chapter 348 of the laws of
1939 which seems to limit the power to allow accounts to
one committee?

s): i|!»

Prior to the enactment of the chapter in question, it
would seem that it has to be conceded that the power of
passing upon claims was by statute vested in the county
board. See sec. 59.07, subsec. (3), Stats. Disregarding for
the time being chapter 348, laws of 1939, creating sec. 59.08
(31), renumbered (38), the question arises as to whether
the county could delegate this function at all to a commit
tee or committees and, if so, the extent of permissible dele
gation.

It is well settled that county boards possess only such
powers as are expressly delegated or necessarily implied.
Frederick v. Douglas County, 96 Wis. 411, Spavlding v.
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Wood County, 218 Wis. 224. Prior to the enactment of the
chapter in question there was no express provision permit
ting delegation of this function. The applicable rule stated
in 15 C. J. 465 under such circumstances appears to be as
follows:

"The right of a county board to delegate its authority de
pends on the nature of the duty to be performed. Powers
involving the exercise of judgment and discretion are in the
nature of public trusts and cannot be delegated to a commit
tee or agent. Duties which are purely ministerial and ex
ecutive and do not involve the exercise of discretion may be
delegated by the board to a committee or to an agent, an
employee, or a servant. In some cases the legislature has
expressly authorized the board to delegate its power under
certain circumstances, but the legislature is without consti
tutional warrant to clothe one or two supervisors with au
thority to name a tribunal to perform the duties devolving
on the whole board. Where nothing further appears than
the fact that a supervisor in doing certain acts was acting
under a custom that prevailed in the county, it will be pre
sumed that the board gave him the requisite authority."

The various delegations made by various county boards to
committees with respect to the function of auditing and al
lowing claims filed against the county have been in the
past, so it seems to us, of doubtful validity. As a practical
matter, especially in those counties where the county board
does not meet more than once or twice a year, the county
board had to function between meetings through its officers,
agents and committees. Most counties set up a claims com
mittee as one of the regular committees possessing the os
tensible power to audit, pass upon and allow claims filed
against the county. This committee or similar committees
usually meet periodically and perform the duties assigned.
The power was usually exercised with caution by submit
ting all claims to the district attorney and having him pass
upon the legal phases of each claim. The more prudent com-'
mittees then approved for payment only those claims filed
with respect to which there could be no dispute with re
spect to legality or amount. Proceeding under the same the
ory as to doubtful validity as to the delegation of power, the
county boards, when they met, then proceeded to allow and
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approve the claims already allowed and approved by the
committee—claims already approved, allowed and paid by
the county. If the claims committee or some committee pro
ceeded with prudence and caution, the system worked as a
practical matter. But under any such system the claims
committee and county treasurer and county clerk, etc., can
be and may be left holding the bag. Pending county board
action and approval, they acted at their own risk—if we are
correct in our original assumption that many of the claims
passed upon and allowed oftentimes involved much more of
an exercise of a ministerial function, that is, involved an
exercise of discretion, the exercise of which discretion was
by statute vested in the county board.
You have cited us to various rules and regulations of the

county board with respect to the various committees in
question whereby it seems apparent that;the board attempt
ed to delegate to the various committees full and final power
to pass upon claims filed. The power attempted to be dele
gated was obviously more than that of a ministerial func
tion. It seems to us that it involved the delegation of the
full discretion by statute vested in the county board.
Your situation with respect to your particular county is

probably not an unusual one. It probably functioned and
worked but it seems to us that such a system, if there were
ever occasion to challenge the validity of it, would rest upon
rather tenuous legal propositions.
We believe that the foregoing analysis, not only with re

spect to your own system but other county systems, is an
analysis rather generally recognized by those concerned
with county affairs and the probable need for some legisla
tion expressly recognizing the authority of the county board
to delegate the function of passing upon claims to a commit
tee of the county board. Chapter 348, laws of 1939, was
undoubtedly enacted to meet that need.
Whatever the law was before the enactment of said chap

ter, it seems to us quite clear that the delegation of this
power must now be made to the specific committees named
in chapter 348, laws of 1939 and only to the extent au
thorized by said chapter.
NSB
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Bridges and Highways — Encroachments — Sec. 86.04,
Stats., as amended by eh. 519, Laws 1939, does not vest au
thority in highway commission or various municipalities in
relation to roads with respect to which jurisdiction is vested
in these respective bodies by said chapter to prohibit mere
use of non-traveled portion of highway as encroachment.

November 10,1989.

Highway Commission.

In your letter you state:

"It is necessary that this commission be advised if occu
pation of the highway right of way by a vehicle or use of
the right of way by the abutting property holder consti
tutes an encroachment in cases where automobile servicing
facilities, such as gasoline pumps, are so located, immedi
ately adjacent to but off the limits of the highway right of
way, that it is necessary or opportune for the owner of such
pumps to service automobiles, which are parked or standing
on a driveway or platform located within the right of way
and are a part of or used in connection with such servicing
facility. We would ask further if statutory authority ex
ists, enforceable by the state, county or other municipal au
thority (any or all of them), to restrain or prohibit such oc
cupation of the right of way by the vehicle or use of the
right of way by the property holder.
"We would respectfully ask that the opinion be drawn, if

possible or necessary, to reflect the status in both incorpo
rated places, as in cities and villages, and also on rural high
ways. The commission is particularly interested in the
question from the standpoint of state trunk highways. We
might state further that, in general, such occupation or use
is at the outer limits of the right of way and as such does
not interfere with the passage or movement of vehicles on
the customarily traveled portion of the highway facility."

The problem arises as a result of the federal works
agency public roads administration having withheld pay
ment of vouchers with respect to certain federal projects.
In a letter of October 28, 1989, with reference to a particu
lar project therein named, this agency wrote you as follows:
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♦  * However, it has come to my attention that

various installations of gasoline pumps are so located adja
cent to the limits of the right-of-way that it is necessary or
opportune for the owners of such pumps to service automo
biles from a driveway located on the right-of-way. So far
as I know, provision has not been made for the elimination
of such servicing on the right-of-way. As you have previ
ously been advised, this office holds to the principle that the
state highway commission should have free and unrestricted
use of the entire right-of-way."

Neither this letter nor any of the other letters which this
agency has written you, taking the same position with re
spect to other federal projects, refer to any actual physical
obstruction of the highway right-of-way. All objections go
to the use of the non-traveled portion of the highway for the
servicing of cars that pull up to the filling station. The ac
tual physical equipment in each instance appears to be lo
cated off the highway right-of-way.

In response to the position taken by this federal agency,
the commission, under date of October 31, 1989, wrote this
agency as follows:

"In the matter of whether provision has been made to
eliminate serving of vehicles on the right of way, we wish
to advise that no action has been taken. The physical plant
of each service station referred to is to all practical pur
poses entirely off the area dedicated to the public for high
way purposes. In the absence of zoning restrictions or other
statutory regulations, property owners are free to utilize
the land abutting the right of way as they choose. Unless
and until it can be clearly shown and established that vehi
cles serving or being served by the abutting property are
violating existing statutes or interfering with the public's
use of the highway as it can be defined by statute, it is the
judgment of this commission that the state or subdivisions
thereof cannot prohibit such servicing of vehicles on the
right of way or property abutting the right of way. The
principle which you apply could well be taken as applicable
to mail delivery services, collection of farm produce by ve
hicles parked on the right of way, or parking of vehicles to
take advantage of the services afforded by the wayside
store. As such, then, every property abutting the highway
that might incidentally or as a matter of regular business
need to be served or make available services to the public.
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would be in the same position as the filling stations referred
to. Strict interpretation of such principles could be met
only by providing limited access highways.
"In the case of the particular service stations on these

projects, the commission fails to find an instance where the
servicing of vehicles at such stations violates state statutes
or interferes with reasonable use of the highway by the pub
lic. We would point out that it is the general principle of
the law in this state that, except by zoning, the statutory
regulation of use of the highway is by regulation of the ve
hicle operated thereon or using same and not regulation of
abutting property. If the public in its use of the highway
chooses to avail itself of services or facilities afforded by the
abutting property and in doing so does not violate the ap
plicable regulations of the traffic code, no action could be
supported against the abutting property owner or vehicle
owner.

"You ask what disposition the commission proposes to
make of the encroachments within the right of way on those
projects. As hereinbefore indicated, this commission does
not agree that such use of the right of way constitutes an
encroachment, and there is no interpretation which can be
made under state laws to support the contention or princi
ple you choose to apply that same is an encroachment. Un
der the circumstances, where such use of the highway
clearly does not constitute an encroachment and legal ma
chinery does not exist to stop or prohibit same, the commis
sion cannot propose to do anything to prevent the servicing
of cars in the right of way at the filling stations designated.
"The state highway commission can give no assurance nor

subscribe to the principle that they or the public have free
and unrestricted use of right of way except for highway
purposes. In the commission's judgments, there is no statu
tory recourse where the public's or individual's use of the
highway right of way does not contravene the public high
way purposes for which it is held. It is the generally ac
cepted fact that rights acquired by the public in right of
way are only the rights associated to public travel and that
all other rights and uses remain vested in abutting
property.
"In this connection, and considering the far-reaching ef

fect of the principles to which your office holds, this com
mission believes it necessary that the public roads adminis
tration advise whether such principles are their formal de
termination as concerning federal aid for highways and ap
plicable in all states. This appears important and necessary,
for if such principles are considered to be effective mini
mum requirements of the P.R.A., it -would appear that the
state, counties, to-wnships, villages, and cities, of Wisconsin,
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lack constitutional and statutory authority to provide right
of way for projects and dedicate it to public highway pur
poses in conformity with such principles."

We have quoted this letter at length as we could not our
selves state the problem and the commission or municipal
power in relation thereto in any clearer or better language.
It is our opinion that the commission and municipal power
in relation to the problem is well stated and is fundamen
tally sound in all respects. We concur in the conclusion
reached and adopt the analysis as our own analysis of the
subject.

In a letter of October 31,1939, this federal agency, in am
plification of the position taken by it, wrote you as follows:

"In our letter of October 17, 1939 we were referring not
only to the specific encroachment of individual gasoline
pumps but to the entire facility which can only be inter
preted to comprise the pump and its respective servicing
platform or driveway. In accordance with chapter 519 of
the laws of 1939 amending sections 86.04, 86.05 and 86.06
of the Wisconsin statutes, we believe that the word 'stand'
as used in section 1 of the above chapter comprises a situa
tion such as a gasoline pump and its servicing zone."

Ch. 519, laws of 1939, was obviously passed for the pur
pose of making the laws with respect to encroachment of
highways more workable. Sec. 86.04, Stats. 1937, made it
the duty of the town board to enforce the law with respect
to> encroachments. Ch. 86 is old and antiquated and the
placing of such duty with town boards with the various
classification of highways that we have in the state obvi
ously could not lead to adequate enforcement. As a conse
quence, ch. 519, laws of 1939, divides this duty in a work
able manner as follows. The duty rests with the "state
highway commission (in case of a state trunk highway),
the county highway committee (in case of a county trunk
highway) or the city council, village or town board (in case
of a street or highway maintained by or under the authority
of any city, village or town)".

Sec. 86.04, Stats. 1937, reads as follows:
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"If any highway shall be encroached upon by any fence,
building or other structure, the town board shall make an
order requiring the occupant of the land through or by
which such highway runs, and to which such fence, building
or structure shall be appurtenant, to remove the same be
yond the limits of such highway within thirty days; such
order shall specify the extent and location of the encroach
ment with reasonable certainty; and shall be served upon
such occupant."

In addition to the change made by ch. 519, Laws 1939,
already referred to, the first part of sec. 86.04 was amended
by said chapter to read as follows:

"If any highway right of way shall be encroached upon,
under or over by any fence, stand, building or any other
structure or object of any kind or character, * *

The encroachments referred to in both sec. 86.04, Stats.
1987, and 86.04, as amended by ch. 519, Laws 1939, are ob
viously actual physical encroachments. The insertion of the
word "stand" in the section was obviously meant to
eliminate the question as to whether a stand was an en
croachment under the wording of the 1937 statutes as un
der the application of the ejusdem generis rule, any lawyer
for the defense in an action to have the stand declared an
encroachment under the old statute could obviously make
quite an argument to the jury trying the case, to the effect
that a stand was not an encroachment under the statutes.
It will also be noted that the legislature added the following
underscored words in addition to the word "stand": "(my
other structure or object of <my kind or character,
*  * *." As the law now reads and by application of the
ejusdem generis rule, it seems perfectly apparent that what
the legislature was aiming at by ch. 519, Laws 1939, was
that of making it plain that any physical encroachment of
any kind upon the right of way is a removable encroach
ment under the statutes. Likewise by application of the
ejusdem generis rule (and that rule is applicable), it seems
very clear that the encroachments referred to as such are

physical encroachments as distinct from a "use" of the
highway. We are unable to support any view that sec.
86.04, as amended by the laws of 1939, in any wise au-



Opinions op the Attorney General 649

thorizes the highway commission or other municipal unit to
stop a mere use of the non-traveled portion of the highway
as an encroachment.

It may likewise be noted that the language of sec. 86.04,
Stats., 1937, was mandatory, "the town board shall make an
order." The language of the amended section is "may make
an order." Giving intent to the legislative change in lan
guage and assuming that the legislature intended to accom
plish something by said change, it would seem that the high
way commission and municipal units in relation to the vari
ous roads with respect to which they have jurisdiction now
have some measure of discretion as to whether even an ac
tual physical obstruction of the nonused portion of the high
way is such as to constitute an encroachment requiring re
moval. Whatever the law may be in this latter regard, it is
clear to us that sec. 86.04 as amended by ch. 519, Laws 1939,
does not vest authority in the highway commission or the
various municipalities in relation to roads with respect to
which jurisdiction is vested in these respective bodies by
said chapter to prohibit a mere use of the non-traveled por
tion of the highway as an encroachment.
NSB
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Public Officers — Register of Deeds — Sixty forms of
standard instruments referred to in ch. 467, Laws 1939, are
those forms approved by Wisconsin register of deeds asso
ciation and filed in office of secretary of state in 1919, pur
suant to sec. 235.16, Stats., and no further approval or fil
ing of such forms by register of deeds association is re
quired by ch. 467, Laws 1939.
Fees prescribed by sec. 59.57, subsec. (1), par. (b).

Stats., as created by ch. 467, Laws 1939, apply to instru
ments other than sixty standard forms on file with secretary
of state.

Minimum fees prescribed by sec. 59.57 (1) as existing
prior to passage of ch. 467, Laws 1939, are eliminated by
repeal of said subsection by said chapter.

November 13,1939.

Oliver L. O'Boyle,

Corporation Counsel,

Milwaukee, Wisconsin.

You request our opinion relative to chapter 467, Laws
1939, and enclose a letter addressed to you by the register of
deeds of Milwaukee county in which the questions to which
an answer is desired are set forth.

Chapter 467, Laws 1939, repeals subsection (1) of section
59.57 of the statutes and creates a new subsec. (1), par.
(a), sec. 59.57, which reads as follows:

"For entering and recording the following forms of
standard instruments which are to be approved by the reg
ister of deeds association and thereafter filed in the ap
proved form in the office of the secretary of state."

After this quoted material there are listed the names of
sixty instruments and opposite each instrument is set forth
the amount of the fee for entering and recording. The let
ter of the register of deeds sets forth that sixty standard
forms were approved by the register of deeds association
and filed in the office of the secretary of state about twenty
years ago and that the question arises as to whether this ap-
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proval is sufficient or whether or not it is necessary for the
register of deeds association to again approve these sixty
standard forms. The approval and filing of these sixty
standard forms, by the register of deeds association was
provided for by chapter 584, Laws 1919. This chapter now
comprises sec. 235.16 of the present statutes. From a read
ing of subsec. (1) of sec. 235.16, it appears that at the time
when ch. 584, Laws 1919, was enacted the Wisconsin state
register of deeds association had theretofore prepared cer
tain forms numbered 1 to 60 and that these forms were at

that time on file with the secretary of state. It was pro
vided by section 235.16 (1) that such forms should be kept
on file with and preserved by the secretary of state as a
public record. There is nothing in chapter 467, Laws 1939,
which would indicate that any forms other than those ap
proved by the register of deeds association and presently on
file in the office of the secretary of state are contemplated
unless such a meaning could be attributed to the use of the
words "which are to be approved by the register of deeds
association and thereafter filed in the approved form in the
office of the secretary of state". In view of the fact that the
register of deeds association is a purely volimtary associa
tion and that sec. 235.16, Stats., has not in any way been
changed by the 1939 legislature, it would not appear that
ch. 467, Laws 1939, necessarily contemplates any further
approval or filing of forms by the register of deeds associa
tion or is to be regarded as a direction to such associa
tion to so act in the future. A comparison of the names of
the sixty forms listed in ch. 467, Laws 1939, with the names
of the sixty forms now on file in the office of the secretary
of state, which forms as we have seen constitute a public
record, shows that the names of these forms and the corre
sponding numbers of each of them are the same in both in
stances. In view of the foregoing, it is our opinion that the
forms referred to in sec. 59.57 (1) (a). Stats., as created
by ch. 467, Laws 1939, apply to the sixty forms presently
on file with the secretary of state and that no further ap
proval or filing by the register of deeds association is re
quired and that the fees prescribed by ch. 467, Laws 1939,
for the sixty standard forms now on file with the secretary
of state should now be charged. Attention is directed to
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subsec. (3), sec. 235.16, which provides for an additional
charge to be made for recording any of the instruments for
which a form was approved in case such instrument varies
from such approved forms.

A second question is presented in the letter addressed by
the register of deeds of Milwaukee county to you with re
spect to whether or not the fees prescribed by sec. 59.57 (1)
(b) as created by ch. 467, Laws 1939, applies to the sixty
standard forms or whether such fees apply only to "other
instruments." Since subsec. (1), sec. 59.57, Stats., as said
subsection was constituted prior to the passage of chapter
467, Laws 1939, is repealed in its entirety by ch. 467, Laws
1939, there would appear to be no question but that these
fees apply only to instruments other than the sixty standard
forms. The complete scheme under which fees are now to
be charged by a register of deeds would appear to be set
forth in ch. 467, Laws 1939, in subsecs. (2) to (14), both
inclusive, of sec. 59.57, and in sec. 235.16 of the statutes.

In answer to the third question presented in the letter of
the register of deeds of Milwaukee county, as to whether the
minimum fees as set forth in subsec. (1), sec. 59.57 prior
to its repeal by ch. 467, Laws 1939, are now eliminated, it is
our opinion that such is the case.
RHL
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Building and Loan Associatimis—Subsecs. (2) and (6)
of sec. 215.07, Stats., as amended by eh. 240, Laws 1939,
authorize borrowing of money by one building and loan as
sociation from another upon security of borrowing mem
ber's real estate, subject to limitations set forth in said sub
sections.

Sec. 215.15, Stats., limiting amount which building and
loan association may loan to its members in regular course
of business to $25,000 to any one borrower, does not apply
to loans made under subsecs. (2) and (6), sec. 215.07.

November 13,1939.

Allen G. Pflugradt,

Commissioner of Banking.

In your letter of October 20 you request our opinion rela
tive to certain provisions of ch. 215 of the statutes. You
state that the question has arisen whether or not a building
and loan association can legally lend its funds to another as
sociation upon the security of real estate and whether in
such cases it is lawful for an association to make loans ex

ceeding, in the aggregate, the sum of $25,000 to one borrow
ing association.

Section 215.07, subsection (2), as amended by chapter
240, Laws 1939, reads as follows:

"With the approval of the commission to borrow money,
not inconsistent with the objects of the association, and is
sue its evidences of indebtedness therefor, and assign as col
lateral security its mortgages, bonds, notes and mortgage
its real estate, not exceeding in the aggregate amount one-
fifth of the assets on hand, except that with the approval of
the commission an association may borrow an amount not
exceeding two-fifths of its assets on hand."

Section 215.07 (6) provides, among other things, that a
building and loan association may invest, with the advice
and approval of the commission, in evidences of indebted
ness of other local building and loan associations. These
provisions of section 215.07 constitute the authority under
which the borrowing and loaning association may act, sub-
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ject to the limitations therein expressed, in securing and
making loans from and to each other. It is our opinion that
sec. 215.15, wherein it is provided among other things that
a building and loan association may not loan to any one bor
rower an amount in excess of $25,000, does not apply to lo
cal building and loan associations under the authority of the
aforementioned provisions of sec. 215.07. Sec. 215.15 clearly
relates only to the loans which an association makes in the
normal course of its business to its members.

RHL

Public Officers — Secretary of State — Public Records —
Under sec. 14.29, subsec. (3), Stats., it is duty of secretary
of state to assume official custody of records of defunct de
partments when such records are turned over to him for
such purpose. As 'such official custodian, secretary of state
may then exercise discretion as to whether and when such
records shall be transferred to state historical society under
sec. 44.08, Stats., to assume official custody thereof.

November 13,1939.

F. X. Ritger, Director of Purchases,

Buretm of Purchases.

In your letter you state:

"Information is desired regarding what department of
the state government has the responsibility under the stat
utes to take over the preservation or disposition of the rec
ords of departments or boards which have been abolished.

"Specifically, I am interested in knowing what disposi
tion should be made of the records of the Dept. of Com
merce, Dept. of Farm & Home Credit."

The statutes are not as clear as they might be on the sub
ject. Sec. 14.29, subsec. (3), with reference to the duties of
the secretary of state, provides as follows:
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"The secretary of state shall:

(3) Have the custody of all books, records, deeds, bonds,
parchments, maps, papers and other articles and effects be
longing to the state, deposited or kept in his office, and, from
time to time, make such provision for the arrangement and
preservation thereof as is necessary, and keep the same, to
gether with all accounts and transactions of his office open
at all times to the inspection and examination of the gov
ernor or any committee of either or both houses of the
legislature."

There obviously must be some office or department whose
duty it is to preserve and keep in custody the records of the
various state departments that go out of existence and
whose functions are transferred to no other department,
board, bureau, etc. The above quoted section would seem to
make it the duty of the secretary of state to take custody
of such records when they are turned over to him for such
purpose. The secretary of state will then become the official
custodian. As such under sec. 44.08, Stats., he may exercise
discretion as to whether and when such records shall be

transferred to the official custody of the state historical
society.
NSB
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Public Officers — Clerk of Circuit Court — Clerk of
court on salary basis is not entitled to retain clerk's fees
taxed in foreclosure actions brought by HOLC, federal land
bank, land bank commissioner, etc., even though such agen
cies are instrumentalities of federal government. Sec. 59.15,
subsec. (1), par. (d), Stats., is not applicable to situation
where clerk is performing duty imposed by state law and
where state law fixes compensation for such duty.

November 15,1939.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

In your letter you state that the clerk of your circuit court
is on a salary basis. Sec. 59.15, subsec. (1), Stats., pro
vides :

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury.
The salary so fixed shall not be increased or diminished
during the officer's term, and shall be in lieu of all fees, per
diem and compensation for services rendered except the fol
lowing additions:

«:!c :H :ic

"(d) Compensation received by the clerk of the circuit
court for work done for the United States government or
for congress."

Under the above quoted exception your clerk claims to be
entitled to keep for himself without accounting therefor
clerk's fees which have been taxed as item of costs in fore

closures of federal land bank and H. 0. L. C. mortgages. He
is buttressed in this opinion by an opinion which he has re
ceived from a local law firm to the effect that the attorney
general has ruled, XXV Op. Atty. Gen. 495, that since the
federal land bank, H. 0. L. C., etc. are instrumentalities of
the federal government, the work done by the clerk for
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these federal instrumentalities comes within the exception
above quoted, and the clerk therefore is entitled to retain
his clerk fees in said actions.

You have taken a contrary position and wish our opin
ion in the premises.
We are of the opinion that the position taken by you is

sound. It may-be conceded for purposes of argument that
the federal land bank, the land bank commissioner, H. 0.
L. C., etc., are instrumentalities of the federal government.
That, however, does not reach the problem presented.
Granted that they are instrumentalities of the federal gov
ernment, the question presented is that of whether clerk's
fees assessed as such in an ordinary action pending in court
can in any wise be construed as "compensation received
by the clerk of the circuit court for work done for the
United States government or for congress" within the mean
ing of sec. 59.15 (1) (d). Stats. In our opinion such fees
do not come within this exception. In foreclosure actions
the clerk's duties and fees are all a matter of state law. He

is merely performing duties imposed upon him by state law
and charging fees properly taxable as such under state law.
We do not see how it can reasonably be argued that he is
working for the federal government or for congress and
that his compensation is received for such work. One is not
working for the federal government or for congress or re
ceiving compensation therefor when he is merely perform
ing a duty of office, such duty being imposed by state law.

It is our opinion that the exception quoted above applies
to naturalization fees where both the duty and compensation
is fixed by federal law. See USCA, Title 8, sees. 400 to 402,
inclusive.

NSB
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Public Officers — Register of Deeds — Real Estate —
Platting Lands — When plat prepared in accordance with
ch. 236, Stats., is presented to register of deeds and other
conditions precedent to recording of same as specified in
sec. 286.11, Stats., have been satisfied, said plat is officially
recorded when accepted by register of deeds and by him
bound as permanent record into bound volumes, properly
indexed.

November 15,1939.

James H. Larson,

District Attorney,

Shawano, Wisconsin.

In an opinion now found in XXVII Op. Atty. Gen. 671,
it was held that a register of deeds does not have authority
to redraft plats for the purpose of correcting them. One
sentence of that opinion, which was not material to the con
clusion reached therein, has been interpreted as meaning
that when a plat, prepared pursuant to the provisions of
chapter 236, Stats., is presented to the register of deeds, it
is necessary for him to take some steps by way of recording
said plat in addition to following the procedure specified in
sec. 236.11 of the statutes.

Sec. 236.11, subsections (2) and (3) refer to the "re
cording" of plats prepared in accordance with chapter 236.
Ordinarily, instruments left with the register of deeds for
recording are copied, either in longhand, typing, or by pho
tostat. However, sec. 236.11 is a specific statute dealing
with the method to be used in the recording of plats pre
pared in accordance with chapter 236, and is entitled, in
part "Plats, how recorded * *

Sec. 236.11 provides that the register of deeds shall "ac
cept and bind as a permanent record into bound volumes,
properly indexed," the plats therein described, and it is
our opinion that said section enumerates the only steps that
need be taken by a register of deeds to accomplish the re
cording of said plats.
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That section also provides certain conditions precedent
to the acceptance and binding of the plat, but it is our opin
ion that when such conditions have been satisfied and the
plat is accepted by the register of deeds and by him bound
as a permanent record into bound volumes, properly indexed,
said plat has been recorded and that it is not necessary for
the register of deeds to copy or photostat said plat in order
to complete the recording of the same.
JEW

Physicians and Surgeons — Basic Science Law — Board
of Medical Examiners •— Sec. 147.17, subsec. (1), Stats.,
which provides that state board of medical examiners may
issue licenses by reciprocity under certain circumstances,
does not authorize issuance of licenses by "round robin" or
mail vote of individual board members. Board can act only
in regular or special meeting as provided in sec. 147.13,
subsec. (2), Stats.

November 15,1989.

Dr. E. C. Murphy, Secretary,

Board of Medical Examiners,

Eau Claire, Wisconsin.

You state that a doctor licensed in another state has ap
plied to the Wisconsin state board of medical examiners for
a license by reciprocity. The application was made shortly
after the last regular meeting of the board, and the doctor
wishes to have his application acted upon before the next
regular meeting by means of a "round robin" or mail vote
of the individual members of the board.

We are asked if this may be done legally.
Sec. 147.17, subsec. (1), Stats., provides in part:

*  * The board may license without examination a
person holding a license to practice medicine and surgery.
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or osteopathy and surgery, in another state, if in such state
the requirements imposed are equivalent to those of this
state, upon presentation of the license and a diploma from
a reputable professional college approved and recognized by
the board, * *

Sec. 147.13 (2) provides, among other things, that:

"The board shall meet regularly on the second Tuesday
of January at Madison and on the last Tuesday of June at
Milwaukee, and at such other times and places as it wills.
4: Ns ^ f*

The board is created by the legislature and has only such
powers as are given it by statute or arise therefrom by nec
essary implication. The statutes make no provision for ac
tion by the board other than at regular or special meetings,
and it is true generally that a deliberative body acts only at
a meeting, regular or special, held pursuant to law. 46 C. J.
1877. It is also a well established parliamentary rule that a
quorum of a body must be present in order to validate its
action or to transact any business. 46 C. J. 1378.
In the absence of language in the statute compelling a

contrary conclusion, it is our opinion that when the legisla
ture, in sec. 147.17 (1) said "the board may license" it
meant the board in meeting assembled pursuant to law, and
that it did not mean eight individuals scattered around the
state expressing their individual views by mail. The per
sons composing the board are not the board itself, and the
board as a functioning unit becomes effective only when as
sembled in meeting, pursuant to law.
Board action is normally the result of deliberation and

discussion. As a result of such deliberation and discussion
the action of the board might well be different from that
which would result by any mail vote in the absence of such
discussion. The statute providing for the board of medical
examiners is designed for the public protection and the
public is entitled to have the benefit of the deliberations of
the board acting as a board, and not as individuals.
You are therefore advised that the statutes do not author

ize the issuance of a license by reciprocity in the manner
suggested.
WHR
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Dairy and Food — Provisions of section 97.27, Stats.,
pertaining to preservatives, do not conflict with section
97.25, pertaining to adulteration of food products.

November 18,1939.

C. G. Chadek,

District Attorney,

Green Bay, Wisconsin.

You state that you have been requested to issue a war
rant for a violation of section 97.25, subsec. (8), Stats., be
cause saltpeter was used in the manufacture of cheese, and
the question has arisen in your mind as to whether section
97.27 does not conflict with section 97.25 (8).

You perhaps are relying upon the statute which says:

"If conflicting provisions be found in different sections
of the same chapter, the provisions of the section which is
l^t in numerical order shall prevail unless such construc
tion be inconsistent with the meaning of such chapter."
Section 870.02 (3), Stats.'

There are other rules of construction that should be given
consideration. Laws should be given a reasonable construc
tion to the end that the legislative intent shall not fail. A
statute is to be interpreted not alone by its exact words, but
also by its apparent general purpose. In construing stat
utes, the usual and proper mode is to ascertain the intention
of the legislature from the language it has used, connected
with the state of the law on the same subjects prior to the
passage of the statute. The true rule for judicial construc
tion of a statute is to look to the whole and every fact, to
the intent apparent from the whole, to the subject matter,
to the effect and consequences, the evils to be remedied, the
objects to be obtained, the mischief which the particular
statute was intended to guard against, and thereby ascer
tain the ruling idea present in the legislative mind at the
time of its enactment. Wisconsin Industrial School for Girls
V. Clark County, 108 Wis. 651; State ex rel. McGrael v.
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Phelps, 144 Wis. 1; Ekern v. McGovern, 154 Wis. 157;
Oconto County v. MacAllister, 155 Wis. 286.

If we examine the two sections under consideration, we
will find that section 97.25 orginated in chapter 166, sec. 3,
Laws 1897. The title of the act is as follows: "An act to

provide against the adulteration of foods and drugs." Web
ster defines the word "adulterate" to mean "To corrupt, de
base, or make impure by an admixture of a foreign or a
baser substance." Subsec. (3), sec. 97.25 defines or states
when an article of food shall be deemed to be adulterated

within the meaning of the section.
Section 97.27 originated in chapter 33, sec. 1, Laws 1905.

The title of the act is as follows: "An act to promote the
public health by restricting and regulating the sale of foods
containing chemical preservatives." A preservative is de
fined by Webster to be "a substance added to food products
*  * * to preserve them against decay."

Section 97.25, while it involves health to some extent, is
broader than section 97.27 because it deals with strength,
quality or purity. Section 97.27 is strictly a health measure.
A food product may be adulterated by the use of a substance
deleterious to health but many adulterants do not come un
der that classification. Water added to milk is an adulter

ant but it is not deleterious to health.

"Cheese is the sound, solid and ripened product made
from whole milk or cream by coagulating the casein
thereof with rennet, pepsin or lactic acid, with or without
the addition of ripened ferments or seasoning or added col
oring matter." Section 97.02 (9) (a).

Saltpeter can hardly be considered a seasoning.
You will note also that in section 97.27, you find this lan

guage, "provided, however, that nothing contained in this
section shall prohibit the use of common salt, saltpeter,
wood smoke," etc., clearly indicating that the exception is
confined to section 97.27, products used as preservatives.

It is our opinion that the provisions of section 97.27 do
not conflict with section 97.25.

RMO
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ConstituUoTud Law — Municipal Corporations — Muni
cipal Borrowing — Public Utilities — National Guard —^
Armories — Constitutional power of municipalities to fi
nance armories under ch. 395, Laws 1939, discussed. It is
concluded legislature has wide discretion in defining what
are public utilities under art. XI, sec. 3, Wis. Const.; that
ch. 395, Laws 1989, is in all probability valid legislation in
treating armory as public utility for purposes of financing
without creating municipal indebtedness within meaning of
said constitutional provision; that legislature has power
to make construction and operation of armory proper
county purpose; that municipalities may build armories and
lease that portion not needed for municipal purposes; and
that sec. 21.61, Stats. 1937, is applicable to armories fi
nanced under ch. 395, Laws 1939.

November 18,1939.

Ralph M. Immell,

Adjutant General.

In your letter you state:

"During the last session of the legislature, a bill, 333,A.,
relative to counties or cities issuing revenue bonds was
passed and signed by the governor. This is chapter 395 of
the 1939 laws of Wisconsin, and among its broad purposes
provides that cities and counties may construct armories to
be financed through the issuance of revenue bonds.

1. Article XI, section 3, of the Wisconsin constitution,
limits debt-incurring power of municipal corporations, in
cluding counties, to five per cent of the assessed value of
taxable property therein, but provides an exception for in
debtedness created in connection with the acquisition or ex
tension of a public utility where such indebtedness is pay
able solely from revenues thereof.

Section 66.06 (9m) of the Wisconsin statutes provides
that certain useful public works, including courthouses,
jails, schools, hospitals, "and any and all other necessary
public works projects undertaken pursuant to this federal
act by any town, village, city, county, or other municipality
shall be deemed public utilities within the meaning of sub
section (9) of section 66.06, and any town, village, city,
county or other municipality may finance such public utili-
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ties in accordance with the provisions of and in the man
ner provided in subsection (9) of section 66.06. For the
purposes of such financing, rentals and fees shall be con
sidered as revenue. Any indebtedness created pursuant to
this subsection shall not be considered an indebtedness of
such town, village, city, county or other municipality and
shall not be included in arriving at the constitutional five
per cent debt limitation".

You submit several specific questions, which will be
taken up in their order of submission as follows:

1. "Please advise me whether the determination by the
legislature in the provisions of chapter 395 of the 1939 laws
of Wisconsin are conclusive in this regard. Can an armory
be classified as a public utility under 66.06 (9m) ?"

When you inquire "Please advise me whether the deter
mination by the legislature in the provisions of chapter 395
of the 1939 laws of Wisconsin are conclusive in this re

gard", we assume that you refer to sec. 1, creating sec.
66.51, subsec. (2), Stats., which reads as follows:

"The bonds or other evidences of indebtedness shall state
upon their face that the'county, or city, or both jointly, shall
not be a debt thereof or be liable therefor. Any indebted
ness created by this section shall not be considered an in
debtedness of such county or city and shall not be included
in such amounts of determining the constitutional five per
cent debt limitations,"

and wish to be advised whether the above quoted provision
is within legislative power under art. XI, sec. 3 of the Wis
consin constitution. This provision creates a constitutional
debt limitation for every town, city, village and county. The
concluding sentence of this section of the constitution reads
as follows:

"Providing, that an indebtedness created for the purpose
of purchasing, acquiring, leasing, constructing, extending,
adding to, improving, conducting, controlling, operating or
managing a public utility of a town, village or city, and
secured solely by the property or income of such public
utility, and whereby no municipal liability is created, shall
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not be considered an indebtedness of such town, village or
city, and shall not be included in arriving at such five per
centum debt limitation."

It became a part of the constitution in 1932, and will here
inafter be referred to as the 1982 amendment. You will note
that no reference is made to counties in this 1932 amend

ment. It would seem to follow that county power with ref
erence to this section of the constitution must be treated

somewhat differently than that of power of a city, town or
village.
In determining the import of the 1932 amendment it is

necessary to determine municipal power under this section
of the constitution as it existed prior to the amendment.
When that is done, the purpose of the amendment seems
plain and there is less difficulty in construing the term "pub
lic utility" as it is used in the amendment.

Prior to the amendment it was well settled law in this

state that a municipal corporation having power to acquire
a property in question might "contract for the purchase of
property and pledge the proceeds arising from the opera
tion of the property so purchased without creating city in
debtedness," Loomis V. CaMahan, 196 Wis. 518, 525, Connor
V. Marshfield, 128 Wis. 280, 107 N. W. 639, State ex rel
Morgan v. Portage, 174 Wis. 588, within the meaning of
that term as used in art. XI, sec. 3 of the constitution.

It was equally well established by the last cited case that
a municipality might pledge the property thus acquired or
might improve the property at the time of acquisition and
pledge such property as security for the purchase price
without violating the terms of this constitutional provision.
But any subsequent improvement of the property by a
pledging thereof after acquirement of the property would
constitute an indebtedness which must be considered as
within constitutional debt limitations of the municipality.

While the cases involve acquisition of utility properties
by a city, the rationale of the cases is not confined to that
of acquirement of a public utility, but rather to acquirement
of a property and the question of whether such financing
constitutes a municipal debt within the.meaning of the con
stitution. Such being true, it would seem that a county or
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other municipal unit of government prior to the 1932
amendment might acquire any property which it was au
thorized to acquire, pledge the property and the revenues
to be received from the operation thereof in pajmaent of
such property and improvements made at the time of ac
quisition, without violating the constitutional provision.

It is not deemed that the 1982 amendment was meant to

restrict municipal power under this section as that power
existed prior thereto. The obvious intent and purport of
the amendment is to permit a town, city or village to finance
a subsequent improvement of the property acquired in the
same manner that it could finance the purchase of the prop
erty and improvements made at the time of acquisition,
without violating the provisions of this section of the consti
tution. The 1932 amendment was intended as an enlarge
ment of municipal power as it theretofore existed rather
than a restriction upon the exercise of said power.

It would seem, therefore, that when the term "public
utility" is used in the 1932 amendment, it is used in no re
stricted sense but is rather used in the sense of municipal
property devoted to public uses. Thus in Payne v. Racine,
217 Wis. 550, 555, our court with reference to this term as
used in the amendment states as follows:

"The term 'public utility,' as used in the foregoing amend
ment, must be considered to include all plants or activities
which the legislature can reasonably classify as public utili
ties in the ordinary meaning of the term. * * *"

Giving the 1932 amendment the scope and purport that
seems consistent with the purpose thereof, it would seem
that counties have the same power with respect to financing
as hereinabove discussed as they had prior to the amend
ment, and that towns, cities and villages have the increased
power with respect thereto as heretofore indicated.

As to the second part of your question, "Can an armory
be classified as a public utility under 66.06 (9m) ?", it will
be noted that the legislature amended this section by sec. 2,
ch. 395, Laws 1939, increasing the base of what public
works construction may be deemed public utilities within
this method of financing. That section does not specifically
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include the term "armories". However, an analysis of sec
tion 1 of the chapter referred to makes it very evident that
the legislature intended to include "armories" as a public
utility for purposes of this financing. The provisions of
subsec. (2), sec. 66.51, hereinabove quoted, are consistent
with no other legislative intent.
As to whether the legislature may classify an armory as

a public utility within the meaning of that term as used in
the 1932 amendment, it does not seem to us that such classi
fication can be said to be clearly unreasonable. Such legisla
tive classification is entitled to great weight, and it is only
where the court can say that the legislature has exceeded
the boundaries of reason that it can be said that the legis
lature has exceeded its power in so classifying. Payne v.
Racine, 217 Wis. 550. We cannot say that such classification
or the classification provided in sec. 66.06 (9m) exceeds leg
islative power in this regard, nor does it appear that there
is any disposition on the part of our court to so hold. Payne
V. Racine, supra.

2. "Is the construction and operation of an armory a
proper corporate purpose for a county?"

As counties are purely creatures of statutory creation
and as the legislature has made the construction and oper
ation of an armory by a county a proper corporate purpose,
that would seem to completely dispose of the matter unless
the legislature in so doing has violated some constitutional
provision. We know of no constitutional provision violated
in giving counties such power. It seems to be purely a mat
ter of legislative discretion, and the legislature having acted
with respect to, that ends the matter.

8. "Chapter 395 of the 1939 laws of Wisconsin impliedly
permits the municipality to construct an armory to lease
the same. Inasmuch as the act does not expressly authorize
the leasing of such armories, what is the existence and ex
tent of such powers?
"Section 21.61 of the 1937 Wisconsin statutes contains a

number of provisions relative to the renting of armories.
Do the provisions of said section 21.61 fit into the plans for
this project?"
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As to the first part of this question, county and town
power cannot be approached from the same angle as that
of city and village power. Counties and towns have only
such powers as are expressly granted or necessarily im
plied. Since the enactment by the legislature in 1921 of the
general charter law for cities, we do not look for express or
implied powers. When the exercise of city power is called
into question, one must look for a specific prohibition
against the exercise of such power or a specific limitation
upon the exercise of the power. In other words, the ap-
proach to a question of town and county power is just the
opposite of that to the approach to that of city and village
powen. Hack v. Mineral Point, 203 Wis. 215. It will be
noted that since the decision in the above case with respect
to the proper approach to exercise of city power, the legisla
ture has pursued the same legislative scheme with respect to
villages.

Your question reads "construct an armory to lease". That
is perhaps an unfortunate way of expressing the problem.
If the municipality in question has power to acquire and
construct and it validly exercises such power, it then has
power to lease even to private persons or corporations that
portion of the building not needed for municipal purposes.
Bell V. City of Platteville, 71 Wis. 139. It would appear
from the foregoing case that cities possessed the power in
question prior to the 1921 amendment of the general charter
law. As we find no specific limitation upon the exercise of
that power in the now general charter law, it seems clear
that cities have the power in question. The same analysis
applies to villages.

As to counties and towns, the principle announced in
Bell V. City of Platteville is still the applicable law. They
likewise possess the power.

As to the second part of this question, ch. 395, Laws 1939,
merely provides a method or means of financing armories
and so forth. There is no indication in the chapter that build
ings financed pursuant to the terms thereof are in a dis
tinct class and that other sections of the statutes applicable
to any particular building are not applicable to buildings
constructed by such methods of financing. There is no
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doubt in our mind but that any armories financed pursuant
to the provisions of eh. 395, Laws 1939, are subject to the
provisions of sec. 21.61, Stats. 1937.

4. "Section 43.49 of the 1937 Wisconsin statutes author
izes a city to provide for the erection, maintenance, and op
eration of a public auditorium. Is there any express provi
sion authorizing a city to lease a building for auditorium
purposes? If so, is the right to lease implied in the right
to construct and acquire an auditorium?

It would seem that this question has been suflficiently an
alyzed in the analysis of question 3.
NSB

Public Officers — Coroner — County Supervsior — Mal
feasance — Medical Director — When county is on system
of county poor relief county supervisor may not furnish
goods or services to relief clients in excess of statutory ex
emption, sec. 348.28, Stats., without violating said section of
statutes.

As to coroner and medical director of county, solution
must depend upon whether such officers have any duty, legal
or otherwise, to perform in relation to contract or service
within rule of State v. Bennett, 213 Wis. 456, and Reetz v.
Kitch, 230 Wis. 1.

Attempted distinction sought to be drawn between civil
and criminal aspects of statute in XXIV Op. Atty. Gen. 312,
315, is unsound in light of analysis of last cited case.

November 20,1939.

William H. Stevenson,

District Attorney,

La Crosse, Wisconsin.

In your letter you state:

"In La Crosse county certain supervisors of the county
board are grocers and undertakers. They have been fur
nishing merchandise and professional services for certain
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relief recipients, and are being paid therefor by the county.
"Section 348.28, W. S. prohibits payment to any officer,

agent, etc., of the county, town or city within the state, or
from having, reserving or acquiring any pecuniary inter
est, directly or indirectly, present or future, in any manner
in the purchase or sale of any property, or in any contract
in relation to any public service, order or account, made by,
to or with him in his official capacity or employment, of
more than one hundred dollars in any one year.
"The following questions have been submitted to me for

solution; and because the opinions of the attorney general's
office seem to be ambiguous, I am asking that you give me
an official opinion upon the following propositions:
"1. Is it lawful, or in violation of the above statute, for a

supervisor of the county, to provide groceries to relief recip
ients of more than one hundred dollars in any one year—
either to each relief recipient or all relief recipients who go
to him for commodities; that is, is a grocer, who is a mem
ber of the county board, prohibited from furnishing more
than one hundred dollars' worth of commodities to one or
more relief clients in any one year, the cost of which is paid
by the county?
"2. Is it in violation of the statutes of Wisconsin for a su

pervisor who is an undertaker, to furnish burials to and for
relief recipients, the cost of which may total more than one
hundred dollars in any one year, and which is paid by the
county?
"3. Is it a violation for the coroner of the county, who re

ceives a salary of one hundred dollars per year, to bury re
lief recipients and receive more than one hundred dollars
from the county in any one year for such services rendered
to relief recipients?
"4. Is it a violation of the statutes of Wisconsin for the

medical director of the county, who receives a salary of $100
per month as such director, to receive any additional
amount, or an amount in excess of one hundred dollars, for
services rendered to relief recipients for which the county is
billed, such medical services to be paid for by the county?
La Crosse county is operating under the county system of
relief.

"I find that the attorney general in 1935 rendered an
opinion to the effect that a store in which a county board
member has an interest cannot legally sell more than one
hundred dollars' worth of relief supplies to the county in
any one year, and I presume that this is decisive to the
answer to question No. 1., following the holding of our su
preme court in the case of State v. Bennett, 213 Wis. 456.
XXIV Op. Atty. Gen. 260; XXIV Op. Atty. Gen. 180.
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"However, I also find that in 1933 the attorney general
rendered an opinion to the district attorney of Oshkosh to
the effect that a county officer who owns certain houses oc
cupied by relief recipients, may be paid the rentals for the
use of such houses by such relief recipients; the rentals be
ing paid in such cases by the city instead of the county. The
distinction appears to be that if the county is not operating
under the county system of relief, the city may pay the rent
als to a county officer, and the law is not violated; but if
under the county system of relief, the county would be pay
ing the rentals and in that event the law would be violated.
XXII Op. Atty. Gen. 139; XXIV Op. Atty. Gen. 312.
"In all opinions rendered on questions of similar nature,

the rule seems to have been adhered to that the prohibition
of the statute above referred to does not apply in the event
that the contract is made between the municipality and one
in his individual capacity; but does become prohibitive in
case the contract is made between the municipality and an
officer or agent in his official capacity; and that city relief
authorities have no such connection with the activities of a
county office as to make a county officer guilty of violation
of the statute by accepting money from the city for the sup
port of relief recipients, or for commodities furnished to
them. I cannot follow the line of reasoning that makes it a
violation in the one case where the county is operating un
der the county system of relief, but not otherwise. Can it
not be well argued that in each of the cases above outlined
the contracts are not made by the supervisor or county offi
cer in his official capacity, but is made as an individual gro
cer, undertaker, physician or other business or professional
man in his individual capacity? But see XXVI Op. Atty.
Gen. page 444."

It is apparent that your real difficulty of solution lies in
approaching the problem from one angle, namely that of
the seller. If you will approach the same problem from the
angle of the buyer we believe that you will readily see the
difference between the two situations presented. In the case
of a county operating on the county system of poor relief,
a supervisor of the county in his official capacity as such ob
viously has some duty to perform in relation to the services
rendered or goods furnished. The county is the buyer. The
supervisor as a member of the county board has a duty to
perform. In all such cases the supervisor acts in a dual ca
pacity. He is both buyer and seller. The supervisor has a
duty to perform with respect to allowance of the claim filed.



672 Opinions op the Attorney General

etc. It is apparent that the supervisor in such cases has a
pecuniary interest in a contract "made by, to or with him
in his official capacity or emplojrment, or in any public or
official service" within the rule of State v. Bennett, 213 Wis.
456. It seems to be conceded in the Bennett case that had

Bennett been a member of the common council having a duty
to perform in relation to the contract in question, there
would be no doubt as to his having violated the statute.
Furthermore, this statute received further application in
Reetz V. Kitch, (Jan. 1989) 230 Wis. 1, 283 N. W. 348, from
which case it appears that the foregoing observations are
sound.

Where the county is not on the county system of poor re
lief but rather upon the unit system, it seems equally obvi
ous that a supervisor of the county board has no official
duty to perform in relation to or in respect to relief items
furnished a unit of government with respect to which he oc
cupies no official position as a member of the governing
body. If you will follow your own analysis of the situation
to its logical conclusion we believe that you will agree that
such analysis results in a complete nullification of the stat
ute. It would be a most unusual situation where the officer

acts in an official capacity at both ends of the transaction,—
buyer and seller.

It seems apparent that your first two questions must be
answered Yes.

As to your last two questions, they can be answered only
by reference to either the official duty or the duty which the
county board has attempted to place upon these offices. If
the coroner has no official duty to perform with respect to
hiring persons to bury relief clients, or approving or pass
ing upon the validity of claims filed for such employment or
service, the mere fact that he is a county officer would not
seem to render such contract void. It would seem that in

order to render the contract void the coroner performing
such service must in some wise act in a dual capacity as an
officer under official duty in relation to that service. If such
facts are not present, the contract would seem to be proper
under the rule of the Bennett case in so far as the particu
lar statute in question is concerned. The distinction at
tempted to be drawn in XXIV Op. Atty. Gen. 312, 315, be-
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tween the civil and penal aspects of sec. 348.28, Stats., does
not appear to be sound. It is only those contracts which are
declared void which the statute covers. If the statute does

not cover the situation presented by the facts of the Bein^
nett case for purposes of criminal prosecution it would seem
to follow that the statute does not cover the facts of the

Bennett case for purposes of making the contract void as a
civil matter. Reetz v. Kitch, (Jan. 1939) 230 Wis. 1, 283 N.
W. 348, puts any such attempted distinction at rest. No
such distinction can be drawn.

The foregoing analysis is equally applicable to your ques
tion 4.

NSB

Public Officers — Deputy Sheriff — Where office of sher
iff is on salary basis, as provided in sec. 59.15, subsec. (1),
Stats., deputy sheriff cannot collect mileage from county for
travel on county business.

November 21,1939.

J. Henry Beinnett,

District Attorney,

Viroqua, Wisconsin.

You state that deputy sheriffs have filed claims against
the county for travel without stating the places between
which the travel took place, as required by sec. 59.77, sub-
sec. (1), par. (a). Stats. Also our attention is called to the
fact that the sheriff is on a salary basis, and you inquire
whether it is not the duty of the sheriff to pay the deputies'
charges for mileage in serving wan-ants.
As was pointed out in the case of Prielipp v. Sauk

County, 215 Wis. 16, to which you refer, the claim of a dep
uty sheriff for mileage under sec. 59.28 (27), providing that
the sheriff be allowed certain mileage for traveling to serve
criminal process, is payable to the sheriff rather than to the
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deputy. Consequently, such claim is not payable to the dep
uty whether or not it is made out in compliance with sec.
59.77 (1) (a).

Moreover, it is our conclusion that neither the sheriff nor
his deputies may collect mileage from the county where the
office is not on a fee basis. Where the sheriff is on a salary
basis, such salary is in lieu of all fees, per diem and compen
sation. The only exceptions are those mentioned in pars,
(a) and (b) of subsec. (1) of sec. 59.15, and these excep
tions do not include mileage. This statute applies as well to
a deputy sheriff on a salary basis as it does to a sheriff on
a salary basis.
In Douglas County v. Sommer, 120 Wis. 424, it was held

that a sheriff on a salary basis is not entitled to mileage
from the county. The statute at that time, while in a some
what different form than at present, was substantially the
same as to the proposition considered here. See also II Op.
Atty. Gen. 663, to the effect that where the sheriff is on a
salary basis, his deputies are not entitled to collect mileage
from the county whether the traveling is within or without
the county.
WHR

Prisons — Prison Labor — School Districts — Words

and Phrases — School district is political subdivision within
meaning of sec. 56.01, subsec. (1), Stats.

November 22,1939.

Department of Public Welfare.

You have inquired as to whether or not school districts
come within the meaning of the words "political subdivi
sions" as used in sec. 56.01, subsec. (1), Stats., (amended
by ch. 501, Laws 1939).

It is our opinion that the words include school districts.
Other states have construed "political subdivisions" to in
clude school districts. See People v. Peltier, 107 N. E. 200,
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265 111. 630; Shelly v. School Dist., 108 Cal. 652, 37 Pac.
643; 1 McQuillin Municipal Corporations (2d ed.) 401.
A political subdivision, in its usual sense, embraces a sub

division of the state through which the state exercises its
political functions. The function of education is certainly
political in nature, and a local subdivision designed to fur
ther the performance of that function is a political sub
division.

We call your attention in this connection to the fact that
city schools in cities of the second, third and, in some cases,
fourth class, are operated as adjuncts of the city govern
ment. See State ex rel. Board of Education v. Racine, 205
Wis. 489. In such cases the city itself would constitute the
political subdivision.
JWR

Indigent, Insane, etc. — Legal Settlement — Husband
does not obtain derivative settlement from his wife's settle
ment. Children of such husband and wife derive their set
tlement from that of their mother. - .

November 24,1939.

Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

In your letter of November 18 you set out the following
statement of facts and submit the following request for an
opinion:

"A is a married woman, having her legal settlement in
the city of Antigo. She is married to B who has no legal
settlement in any town, city or village in the state of Wis
consin, and is a county at large case. They are living to
gether as man and wife and have three children.
"A had her legal settlement in the city of Antigo at the

time of her marriage. The question I would like to have
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answered is: Would her husband receive relief from the
municipality in which she has her legal residence? By that
I mean would the husband's leggd settlement follow that of
his wife? Also, do the children receive relief from the mu
nicipality in which the wife has her legal settlement, or do
they receive relief by following their father who is a county
at large case?"

Since A's husband has no legal settlement in the state
she is, as you have indicated, legally settled in the city of
Antigo. Sec. 49.02, subsec. (1), Wis. Stats. The children,
by reason of these facts, derive a settlement from that of
their mother. Sec. 49.02 (2) Stats.
The father, as a county-at-large case, may be supported

by the city and his relief charged back to the county pursu
ant to the provisions of sec. 49.03, or the county may care
for him directly by extending relief to him at the settlement
of his wife. See sec. 49.04, Stats.
You have inquired as to the meaning of the word "re

move" as used in sec. 49.02, Stats. The section in question
reads as follows:

"l^gal settlements may be acquired in any town, village,
or city so as to oblige such municipality to relieve and sup
port the persons acquiring the same in case they are poor
and stand in need of relief, as follows:
"(1) A married woman shall always follow and have the

settlement of her husband if he have any witlun the state;
otherwise her own at the time of marriage, and if she then
had any settlement it shall not be lost or suspended by the
marriage; and in case the wife shall be removed to the place
of her settlement and the husband shall want relief he shall
receive it in the place where his wife shall have her settle
ment."

At the time the words in question were written into the
statutes there was a provision for removal of transient pau
pers to their place of legal settlement. Such provisions still
exist. See sec. 49.03 (9), Stats. Under such provisions for
removal there was the possibility, of course, that a wife
temporarily living in one town, city or village with her hus
band, who had no settlement in the state, might be removed
to her place of legal settlement and thus separated from
her husband. There is a difference of opinion as to whether
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or not they could be separated under such circumstances.
48 C. J. 495. Sec. 49.02 (1), Stats., makes it clear that in
case a wife is removed in such circumstances her husband

is to be removed with her and is to receive relief at the
place of his wife's legal settlement.

It is, of course, implied in the above that a husband ob
tains no derivative settlement from the settlement of his
wife. The matter of settlement is purely statutory and, in
the absence of a statutory provision for such derivative set
tlement, it may not be acquired. See 48 C. J. 481.
JWR

Automobiles — Law of Road — Revocation of Drivers*
Licenses — Answer to question 7 in XX Op. Atty. Gen. 13
explained and modified. It is held that costs may not be
taxed against officer making complaint under sec. 85.08,
subsec. (13), Stats., in absence of showing of malice or bad
faith in making complaint in event that hearing upon com
plaint results in non-revocation of license.

November 25,1939.

George W. Rickeman, Director,

Motor Vehicle Department.

One of your deputies has made complaint under sec.
85.08, subsec. (13), Stats., for revocation of a driver's
license. The particular complaint involves a driver with
defective eyesight,—so defective, the complainant alleges,
as to make it unsafe for the driver to continue to operate
motor vehicles upon the highways. The attorney for the
licensee and the district attorney have advised the com
plainant that under a ruling of this department, XX Op.
Atty. Gen. 13, if the hearing results in non-revocation of
the license, costs will be taxed against him.
You wish to be advised whether such is the situation.
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There is some unfortunate language used in answer to
question 7 of the opinion referred to, but if the answer to
that question is read in conjunction with the answer to
question 5 it is apparent that there is no basis for a conclu
sion that costs are taxable against the public official making
the complaint.
In answer to question 5 the opinion states:

"* * * The prosecution for revocation is, I think, in
tended to be an action instituted by a specified public official
on behalf of the state, and prosecuted by the district attor
ney, and not an action prosecuted by one citizen against an
other in their private capacities" (p. 15).

It is well settled that at common law no costs were re

covered by either party. 3 Wait's Practice (1874 ed.) 458;
Faust V. State, (1878) 45 Wis. 278, 277; Wyoming Central
Irrigation Co. v. La Porte, (1920) 26 Wyo. 522, 188 Pac.
860; 7 R. C. L. 781.
The right and liability of litigants to costs is wholly stat

utory and, for the court to allow costs, it is necessary to
point to some specific provision of the statutes giving such
authority. In re Donges's Estate, (1899) 108 Wis. 497, 79
N. W. 786; Wis. Cent. Co. v. Kneale, (1891) 79 Wis. 89, 48
N. W. 248; In re Reeseville Drainage Dist., (1914) 156
Wis. 288, 145 N. W. 671; Strange v. Harwood, (1920) 172
Wis. 24, 177 N. W. 862; Am. Exp. Co. v. Citizens State
Bank, (1928) 181 Wis. 172, 194 N. W. 427; Illinois Auto
mobile Ins. Exchange v. Braun, (1924) 280 Pa. St. 550, 124
Atl. 691; State v. Barrs, (1924) 87 Fla. 168, 99 So. 668;
State V. Williams, (1905) 101 Md. 529, 61 Atl. 297.

Costs are not allowed against the state in the absence of a

statute expressly providing therefor. Faust v. State, (1878)
45 Wis. 278; Porter v. State, (1879) 46 Wis. 875, 1 N. W.
78; Noyes v. State, (1879) 46 Wis. 250, 1 N. W. 1; Sandr
berg v. State, (1902) 118 Wis. 578, 89 N. W. 504; Mil
waukee V. McGregor, (1909) 140 Wis. 85, 121 N. W. 652;
Retelle v. State, (1929-) 198 Wis. 898, 228 N. W. 840; Fred^
erick v. State, (1929) 198 Wis. 899, 224 N. W. 110; State
V. Gether Co., (1981) 208 Wis. 811, 284 N. W. 881; 7 R. C.
L. 789-790; 59 C. J. 882-888; Henley v. State, (1897) 98
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Tenn. 665, 41 S. W. 352, 1104; State v. WUliams, (1905)
101 Md. 529, 61 Atl. 297.

General statutes are not to be construed to include, to its
hurt, the state or sovereign.

Sullivan v. School Dist, (1923) 179 Wis. 502, 507, 191
N. W. 1020; Milwaukee v. McGregor, (1909) 140 Wis. 35,
38,121 N. W. 652; Sandberg v. State, (1902) 113 Wis. 578,
589, 89 N. W. 504.

Costs are not taxable against a public official in the per
formance of a duty, at least in the absence of a showing of
bad faith or malice.

People V. O'Ryan, (1922) 71 Colo. 250, 205 Pac. 949;
People V. Bd. of Education, (1917) 206 111. App. 381; City
of Syracuse v. Snow, (1924) 205 N. Y. S. 785, 123 Misc.
Rep. 568; People ex rel. v. Bodmer, (1924) 205 N. Y. S.
865, 123 Misc. Rep. 625; Houston v. Neuse River Nav. Co.,
(1862) 53 N. C. 476; Scrafford v. Gladwin Co. Supervisors,
(1880) 42 Mich. 464, 4 N. W. 167; O'Connor v. Walsh,
(1903) 83 App. Div. 179, 82 N. Y. Supp. 499; Stong v.
Milliken, (1925) (Colo.) 233 Pac. 154; Dietemann v. Peo
ple ex rel. Blackman, State Inheritance Tax Commissioner,
(1925) 239 Pac. 1020.
The foregoing principle is necessarily applicable to a pub

lic official making a good faith complaint under sec. 85.08
(13), Stats. The legislative policy of placing the responsi
bility with the officers named in said section for seeing that
only competent drivers continue to operate upon the high
ways would be completely nullified if a rule were adopted
that these officers proceed at their own risk as to costs or
that in the event of a determination of non-revocation by
the court the costs in the proceeding are taxable against
the officer. Such a situation would be nothing short of
ridiculous.

It is suggested in answer to question 7 in the opinion of
the attorney general above cited that the answer should be
entitled. In the name of the state upon the relation of the
complainant. No authority is cited for such conclusion. We
do not agree with it. Sec. 260.03, Stats., defines an action.
The proceeding in question does not appear to come within
the terms of such definition. Sec. 260.03 further provides

*  * Every other remedy is a special proceeding." It
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would appear, therefore, that a complaint made pursuant to
the provisions of sec. 85.08, (13), Stats., and the proceed
ings had thereunder are in the nature of a special proceed
ing. No reason is perceived why the proceeding should not
be entitled as any other special proceeding, namely, "In the
Matter of the complaint for revocation of the license of

." If there are any actions or proceedings la
belled, State ex rel., other than those based upon the various
writs issued by the courts, they do not occur to us.
As to whether costs are taxable against the licensee in

the event that the proceeding results in revocation of the
license, the court would appear to have a discretion under
sec. 271.02 (2), Stats.

NSB

Public Welfare — Department of Public Welfare — Un-
emplojnnent relief student loan program, which was set up
by provision in state unemployment relief act, ch. 363, Laws
1933, is included in transfer of relief agencies to depart
ment of public welfare created by ch. 435, Laws 1939.

November 28,1939.

Frank C. Klode, Director,

Department of Public Welfare.

You call to our attention the following facts relating to
the student loan program:

"1. The unemployment relief student loan fund was set
up by a provision in the state unemployment relief act,
chapter 363, Laws 1933, section 7, subsection (6) (c) for
students who 'are either unemployed or would otherwise be
unable to continue their education and thus add to the num
ber of unemployed.'
"Two subsequent appropriations were made to this fund

by chapter 10 (Special Session 1933) and chapter 17
(1935). The latter provides that repayments from loans
under chapter 363, chapter 10 and chapter 17 should be-
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come a revolving fund. Chapter 17 was an appropriation
from the general fund to be reimbursed from any moneys
made available by the state for unemployment relief.
"2. In 1933 the student loan program was a part of the .

unemployment relief department, in the industrial commis
sion, and original bulletins to local relief directors and to
colleges were si^ed by Florence Peterson, supervisor of un
employment relief. Rules and regulations of the commis
sion, still in effect, provided that applications be investigat
ed by local relief departments.
"3. In August 1934 (and perhaps before) and during all

of 1935, Miss Hoiby, junior clerk in charge of student
loans, appeared on the WERA pajrroll.
"4. An organization chart of the industrial commission

of April 1933 shows student loans as an activity separate
from the WERA.
"5. During 1935 one bulletin regarding student loans was

signed by Alfred W. Briggs and another by Voyta Wrabetz.
"6. Executive Order No. 4, dated December 7,1935, gave

the public welfare department, then in the industrial com
mission, authority to execute all responsibilities relative to
the administration of relief imposed upon the industrial
commission by chapter 363, Laws 1933, as amended by
chapter 15, Laws 1935. Since the student loan program was
included in the unemployment relief act, it may be presumed
that it was part of the relief responsibilities transferred.
However, on December 31, 1935, Miss Hoiby's salary was
transferred to the industrial commission pajrroll, although
all other services continued to be paid by the public welfare
department.
"7. When all relief responsibilities of the industrial com

mission were transferred to Vo5d;a Wrabetz by executive or
der in February 1936, the student loan program was not
transferred, although about July 1937 Miss Hoiby's office
was moved to the public welfare department building, and
clerical and stenographic services have been continuously
provided by the public welfare department. Administra^
tion has remained with the industrial commission.
"The various specific statutes relating to administration

of student loans, read in part as follows:
" 'Such loans shall be made by the industrial commission,

*  * *' Sec. 7 (6) (c) of chapter 363, Laws 1933, and
chapter 10, Laws Special Session 1933, chapter 17, Laws
1935.

"Of course, section 5 of chapter 363, Laws 1933, relating
to relief funds, reads in part:
" 'There shall be allotted by the industrial commission to

county and local relief agencies administering relief,
4: ^ 4s >
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We are asked whether the student loan program is in
cluded in the transfer to the public welfare department of
the functions of the industrial commission relating to relief
under the transfer provided for by ch. 435, Laws 1939.

Sec. 58.37, Stats., amended by ch. 435, Laws 1939, pro
vides for the transfer of numerous agencies to the depart
ment of public welfare. Among these are included:

"* * * the public welfare department of the state of
Wisconsin, the industrial commission or such agency as the
governor has designated to administer relief in Wisconsin
under chapter 363, laws of 1933, chapter 15, laws of 1935,
chapter 14, laws of special session 1937, or any act amen
datory thereof or supplementary thereto, or under any other
law, insofar as such laws relate to the administration of
relief in Wisconsin; * *

This language is very broad and evidences an intention to
transfer all phases of relief, which would include the stu
dent loan program, this having been created as a relief pro
gram.

The fact that some of the employees under this program
are paid by the public relief department also indicates that
it is considered to be a relief measure, although the admin
istration is handled by the industrial commission. It was
originally provided for as a relief measure by ch. 363, Laws
1933, as you have indicated. To be sure certain changes
have been made since that time, but they are not sufficient
to show an intention to alter the original aim of the provi
sions for student loans.

You are therefore advised that, although not specifically
mentioned in ch. 435, Laws 1939, the student loan program
is to be included in the transfer as a function of the indus
trial commission relating to relieL
WHR
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Public Health — Embalmers — Under sec. 156.04, sub-
sec. (2), Stats., person may own funeral establishment al
though he is not licensed funeral director, provided he hires
some one who is licensed to conduct business and does not

hold himself out to public as being engaged in funeral direc-
ing business.
Under sec. 156.095, person owning funeral establishment

may serve apprenticeship under funeral director employed
by him.

November 28,1939.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

You state that a person who is not licensed as a funeral
director contemplates the purchase of a funeral establish
ment, but plans to employ a licensed funeral director and
embalmer, and to serve a funeral director's apprenticeship
under his licensed employee.
We are asked whether this can be done under sec. 156.04,

subsec. (2), Stats., which reads in part:

"No person shall engage in the business of a funeral di
rector or hold himself out as engaged in such business, in
whole or in part, unless first licensed as a funeral director
by the board; * *

The question as to what is meant by "the business of a
funeral director" is at least partially answered in subsec.
(3) of sec. 156.01, Stats., which enumerates certain activir
ties, and in which it is stated that he is a person engaged
in, or conducting, or holding himself out, in whole or in
part, in the maintenance of a funeral establishment.
We do not understand that mere ownership in and of it

self constitutes the "maintenance of a funeral establish

ment" if the actual management and all of the funeral di
rector's work is performed by a licensed funeral director.
However, the owner's name must not be used in connection
with the establishment.
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In XXIV Op. Atty. Gen. 28, it was stated that one who
permits his name to be used as part of the corporate name
of a company maintaining a funeral establishment may be
holding himself out as engaged in the business of a funeral
director within the meaning of the statute.
Hence it is not illegal for the person mentioned to own the

establishment under the above conditions. However, there
still remains the question of his acting as an apprentice un
der his licensed employee.
We have carefully read sec. 156.095, Stats. 1939, relating

to apprenticeships of fjmeral directors and embalmers and
can find nothing which would specifically prohibit such a
procedure. It seems somewhat anomalous for one to be an
apprentice of his own employee, but apparently the legis
lature has not seen fit to restrict this practice, and we are
not at liberty to substitute our judgment for that of the
legislature as to what its policy should be on this point. As
we read the apprenticeship requirements of sec. 156.095,
there is nothing therein which could not be met under this
somewhat unusual arrangement, and if an applicant for the
funeral director's examination has met all of the statutory
apprenticeship prerequisites, the state board of health must
admit him to the examination.

WHR
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Physicians and Surgeons — Basic Science Law — Mas
sage and 'Hydrotherapy — Licensed physician may operate
establishment for practice of massage and hydrotherapy
without obtaining massage license under sec. 147.185, Stats.

Foreign license to practice medicine and surgery con
fers no privilege to practice any branch of healing art in
this state.

E. C. Murphy, D. 0., Secretary,
Board of Medical Examiners,

Eau Claire, Wisconsin.

November 29,1989.

You state that a physician licensed to practice medicine
and surgery in this state desires to open an establishment
for the practice of massage and hydrotherapy, and you in
quire if he may do this without obtaining a massage license.

Licenses to practice massage and hydrotherapy are issued
by the board of medical examiners under sec. 147.185, Stats.
An applicant must have a high school education or its equiv
alent and in addition must have completed in a scientific or
professional school an adequate course in physiology, de
scriptive anatomy, pathology and hygiene. He must also be
familiar with the state health laws and regulations of the
state board of health relating to communicable diseases. He
is examined in the above mentioned subjects by the board
of medical examiners, and is further examined in massage
and hydrotherapy under the supervision of the board by a
registered practitioner in massage or hydrotherapy. The
certificate of registration authorizes practice in massage or
hydrotherapy or educational gymnastics, but not the treat
ment of a specific disease, except upon the advice of a
licensed medical physician.

Practically all of the educational requirements of a mas
seur or hydrotherapist are included in the examination
given to applicants for licenses to practice medicine and
surgery or osteopathy and surgery under sec. 147.16, Stats.

Moreover, the statutes nowhere attempt to limit the scope
of treatment by physicans in treating the sick. Massage has
been defined as a method of rubbing, kneading, or stroking
of the superficial parts of the body by the hand or an in
strument, for the purpose of modifying nutrition, restoring
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power of movement, breaking up adhesions, etc., and hydro-
therapy is the treatment of disease by means of water. See
Scott's edition of Gould's Medical Dictionary.
These methods appear to be widely used by physicians as

a standard form of treatment in various situations. For in

stance, it is pointed out in Maloy, Legal Anatomy & Sur
gery, at p. 15, that massage should be employed soon after
the accident in the case of sprains of the spine, and at pp.
175-176, he states that it is used a few days after the arm is
placed in a sling in the case of a fracture of the anatomical
neck of the humerus. Both massage and hydrotherapy are
commonly employed by physicians in the treatment of an
terior poliomyelitis (infantile paralysis). Also massage is
being increasingly used for purposes of restoring the power
of movement in industrial accident cases and numerous il

lustrations doubtless suggest themselves to the practicing
physician.
The foregoing is sufficient to illustrate the relatively

widespread use of massage and hydrotherapy in treating
the sick, and we do not consider that sec. 147.185, relating
to certificates of registration to practice massage or hydro
therapy, was intended to prohibit licensed physicians from
employing these methods of treating the sick, nor do we
deem it material that the physician specializes in such fields
to the extent of opening an establishment for the exclusive
practice of these methods of treatment. As we read it, sec.
147.185 is limited in its application to those not otherwise
licensed to treat the sick.

Lastly you inquire as to whether a physician not licensed
to practice medicine and surgery in this state may practice
massage and hydrotherapy under the supervision of an
other licensed doctor.

The answer is. No. A license from another state or for
eign country confers no privileges in this state except the
right to obtain a license by reciprocity in a proper case and
in accordance with our statutes relating to reciprocity.
Since a license has no extra-territorial effect as far as the

right to practice is concerned, it is immaterial whether the
license is to practice medicine and surgery or massage or
hydrotherapy.
WHR
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Insurance — State Insurance Fund — City of Milwaukee,
having legal title to Milwaukee auditorium, may insure en
tire value of property in state insurance fund under sec.
210.04, Stats., regardless of fact that private corporation
owns equity in building. XXII Op. Atty. Gen. 844 modified
to extent that it is inconsistent herewith.

December 1,1939.

Morvin Duel,

Commissioner of Insurance.

You have called our attention to XXII Op. Atty. Gen. 844,
in which it was ruled that the Milwaukee auditorium,

owned jointly by the city of Milwaukee and the Milwaukee
Auditorium Company, a private corporation, is a public
building within the meaning of sec. 210.04, Stats., and may
be insured in the state insurance fund. It was also stated in

that opinion that such policy would protect the interests of
the stockholders of the Milwaukee Auditorium Company,
which company owns a half interest in the building.

Since that opinion was rendered, the state insurance fund
has carried one-half of the total insurance on the building

and an equal amount has been carried by commercial com
panies. We are informed that the question of full coverage
by the state fund may again be submitted to the commis
sioner of insurance and you have, therefore, resubmitted the
problem discussed in the former opinion in the following
form:

"1. May the state insurance fund insure the Milwaukee
auditorium building and contents against loss by fire and/or
tornado?
"2. If the state insurance fund can legally insure the Mil

waukee auditorium against loss by fire and/or tornado, may
the state insurance fund insure the equity which is owned
by the Milwaukee Auditorium Company, a private corpora
tion?

We adhere to our former opinion in answering your first
question for the reasons given in that opinion. The only ad
ditional factors presented by your first question are whether
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the contents of the building may also be insured in the state
fund and whether such insurance may be ejctended to cover
loss on either the building or its contents by tornado. These
additional inquiries contained in your question likewise call
for affirmative answers, since-sec. 210.04, subsec. (1), re
fers to "public building or property" and provides for in
surance "against fire or <my other risk upon property."
However, we believe that your second question calls for

some re-analysis of the language used in the former opinion.
It was said there at page 845, "* * * The general rule
is that lessees, lessors, mortgagees, mortgagors and tenants
in common may join in the insurance of the building with
the other parties interested and that they have an insurable
interest in such building. 26 C. J. 34."
Upon the strength of this undoubtedly correct statement

of the law, it was concluded that the interest of the Mil
waukee Auditorium Company was protected by a policy in
the state insurance fund. While it is true that the Milwau

kee Auditorium Company has an insurable interest in the
building, it does not follow that such interest is insurable
in the state insurance fund merely because the city's inter
est is insurable in that fund.

Hence if the interest of the Milwaukee Auditorium Com

pany is insurable in the state fund, either directly or indi
rectly, such conclusion must be based upon other grounds.

Sec. 48.46 (1), relating to the Milwaukee auditorium,
provides:

"The title to all property acquired for the purposes of
said institution shall be in the name of said city, and shall
be held by said city perpetually for such purposes."

Sec. 48.47 (2), provides in part, that:

"Said institution shall be used primarily for public meet
ings, conventions, expositions, and other purposes of a pub
lic nature, which are hereby declared to be public purposes;

Under sec. 48.45 (1) the buildings, maintenance and op
eration of the institution is vested in a board of eleven

members, five being elected by the corporation and the other
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six consisting of the mayor, city attorney, city comptroller,
city treasurer, and the presidents of the board of trustees,
respectively, of the public library and public museum, of
said city, ex efficio.
Thus to all practical intents and purposes, the city,

through the oflScers above named, has control of the build
ing, and it is to be noted that sec. 210.04 (1) gives the offi
cers or agents of the city having charge of a public build
ing or property the authority to insure in the state fund on
vote of the council.

The Milwaukee Auditorium Company has but an equi
table interest in the property as distinguished from the legal
title which is in the city. While equitable interests are prop
erly the subject of insurance, there is no provision in the
statute^ for the insurance of such privately owned equities
in the state insurance fund. This does not mean, however,
that the city, having the entire legal title, would be pre
cluded from insuring the full value of the property in its own
name in such fund. For instance, it has been ruled that a
fire insurance policy taken out by a mortgagor in his own
name, but reciting that it shall be payable to the mortgagee
as his interest may appear, is an insurance on the property
of the mortgagor as owner, and not on the interest of the
mortgagee, the contract being between the insurer and the
mortgagor, who is the insured. 26 0. J. 84.
Where one has possession of property of others for which

the insured may be called on to account, he may insure the
entire value of the property and recover such value, ac
counting to the real owner who sees fit to avail himself of
the benefit of the insurance for any excess beyond the inter
est or liability of the insured. 26 C. J. 85-86.

In view of the foregoing it would appear that the city
might insure the entire value of the property in its own
name, but that no contract of insurance can properly be en
tered into by the state fund with the Milwaukee Auditorium
Company.
Except as herein modified, we adhere to the views ex

pressed in XXII Op. Atty. Gen. 844.
WHR
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Copyright — Public Officers — Secretary of state has no
duty to enforce compliance with provisions of ch. 177, Stats.
His duty is confined to issuing licenses and collecting license
fees there provided for.

December 1,1939.
Fred R. Zimmerman,

Secretary of State.

You have asked us to advise you as to whether or not the
law invests you with the duty and authority of seeking out
violators of ch. 177 of the Wisconsin statutes and of, in gen
eral, compelling compliance with the provisions of that
chapter.

Chapter 177, Stats., is entitled "Copyrighted musi,c" and
on its face purports to regulate the activities of music brok
ers. As in the case of many other regulatory measures, the
scheme of regulation is based upon a licensing provision. It
is provided that no person other than the original composer
shall license the public rendition of copyrighted music
within this state without first obtaining a license so to do
from the secretary of state. Thus, the secretary of state is
supposed to issue licenses covering the transaction in the
state of the business of licensing the rendition of copy
righted music. It is further provided that certain informa
tive material shall be filed with the secretary of state in con
nection with the application for a license and that a license
fee be paid, measured by gross receipts derived from licens
ing the rendition of music in this state for the year prior
to the application for a license.
The chapter goes on to provide for the punishment by

fine and imprisonment of persons licensing the rendition of
musical numbers without obtaining the license provided for.
In addition, it provides a license fee for those engaged in
the business of investigating into the public rendition of
copyrighted musical numbers within the state of Wisconsin
and denominates it as a misdemeanor to carry on such in
vestigations without the license.
We can see no rational basis of distinction between the

duties with which the secretary of state is invested by ch.
177 and the duties with which he is invested by several
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other provisions of the statutes. Thus, by virtue of the
provisions of sees. 346.20 to 846.24, inclusive, a comprehen
sive system of registering lobbyists is provided for. In sub
stance it is stated that lobbyists shall register with the sec
retary of state and shall be punished for the crime if they
do not. Sec. 175.07, Stats., provides for the registering of
private detectives with the secretary of state, and it is de
nominated a crime to engage in the business of a private de
tective without obtaining such a license. Sec. 226.02, Stats.,
provides for the licensing of foreign corporations by the
secretary of state and further provides that corporations
transacting business without obtaining a license shall be
subject to certain penalties. Many other instances imposing
licensing duties upon the secretary of state might be enum
erated, but these which are set out are sufficient to show
that his duties in that direction are extensive and varied.
And it would no doubt come as quite a shock to the secre
tary of state if he were now to find that he is entrusted with
the duty of enforcing compliance with such requirements
and of seeking out and causing to be prosecuted those who
do not comply with them.
That is to say, as a matter of administrative construction

it has never been supposed that the secretary of state was
under any such duty. In addition to this, we have searched
the statutes in vain for the slightest indication that any
such duty is imposed upon him. And, of course, it would be
conceded if there is any such duty it is purely statutory.
Certainly it does not come within any constitutional duties
imposed upon the secretary of state.
In view of the foregoing it is our opinion that the duties

of the secretary of state in connection with the administra
tion of ch. 177, Stats., are confined to the ministerial func
tion of registering applicants, issuing licenses and collecting
the license fees for which provision is there made.

It is quite possible that ch. 177 was enacted as a tax
measure as well as a regulatory measure. There is nothing,
however, relating to any such question that would affect
the question you have presented.
JWR
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ConstitutioncU Law — Public Health — Beauty Parlors
— Under sec. 159.02, subsec. (3), Stats., relating to educa
tional requirements for admission to school of cosmetic art,
authority to determine equivalency of tenth grade education
be exercised only by agencies named in statute.

Ordinarily attorney general does not pass upon constitu
tionality of statute in absence of showing that officer re
questing such opinion will be injured in his person, property
or rights by enforcement of statute involved.

December 5,1939.
Board of Health.

Attention Dr. C. A. Harper, State Health Officer,

You direct our attention to sec. 159.02, subsec. (3), Stats.,
1939, which reads, in part, as follows:

"No school teaching cosmetic art shall be granted a cer
tificate of registration unless it requires as a prerequisite to
admission, completion, as shown by certificate or affidavit,
of the tenth grade or an equivalent education as determined
by the extension division of the university of Wisconsin or
the Milwaukee board of school directors, and unless it re
quires as a prerequisite to graduation a course of instruc
tion of not less than fifteen hundred hours to be completed,
within a period of not less than eight months instruction of
not more than eight hours in any one day. Said instruction
shall be given only between the hours of 8:00 A. M. and
6:00 P. M. on week days. * *

We are asked if the matter of determining the equiva
lency of a tenth grade education which is delegated to the
extension division of the university of Wisconsin or the Mil
waukee board of school directors, could be exercised by a
director of a vocational school if so designated by the state
board of vocational and adult education.

The answer is,—No. The language of the statute is clear
and express. There is no room for construction, and we
must assume that when the legislature said the extension
division of the university of Wisconsin or the Milwaukee
board of school directors, it meant exactly what it said.
Any other view would result in a plain disregard of the leg
islative mandate.
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You also inquire as to the reasonableness of the tenth
grade education requirement and of the requirement that
instruction be given only between the hours of 8:00 A. M.
and 6:00 P. M. on week days.
We assume that in asking us as to the reasonableness of

these provisions you have in mind some sort of ruling from
this department as to the constitutionality of these features
of the law, and we wish to state that it is not the function of
this department to pass or attempt to pass upon the consti
tutionality of a statute at the request of a ministerial officer
where no question of personal liability is involved, and we
see no such question here.
The only function of your department, so far as the re

quirements under consideration are concerned, is either to
grant a license to a school complying with the provisions of
the statute or to deny the license when such requirements
are not met, and if a school is denied a license because it
does not comply with the terms of the statute, it may test
the validity of such provisions in a mandamus action
against the board to compel the issuance of a license. Until
declared otherwise by the courts, a statute is presumptively
valid. As was said in 11 Am. Jur. 718:

"» * * It has been thoroughly stated that the right to
declare an act unconstitutional is purely a judicial power
and cannot be exercised by the officers of the executive de
partment under the guise of the observance of their oath
of office to support the Constitution. The oath of office *to
obey the Constitution,' means to obey the Constitution, not
as the officer decides, but as judicially determined, for since
every law found on the statute books is presumptively con
stitutional until declared otherwise by the court, an officer
of the executive department of the government has no right
or power to declare an act of the legislature to be unconsti
tutional or to raise the question of its constitutionality with
out showing that he will be injured in person, property, or
rights by its enforcement."

See also XXVIII Op. Atty. Gen. 86.
We therefore refrain from expressing any views which

we may entertain as to the constitutionality of the provi
sions in question.
WHR
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Automobiles — Law of Road — Auto Registration —
Under sec. 85.01, subsec. (5), Stats., motor vehicle depart
ment may not issue registration numbers of current year on
applications received after October 31, and this provision is
unaffected by sec. 85.01 (4) (h) as amended by ch. 489,
Laws 1989.

December 5,1939.

Motor Vehicle Department.

Attention George W. Rickeman, Commissioner of
Motor Vehicles.

You call our attention to ch. 489, Laws 1939, which
amends sec. 85.01, subsec. (4), par. (h). Stats., so as to pro
vide that the legal date of application for motor vehicle reg
istration in the case of a new vehicle, a vehicle not pre
viously registered, or a vehicle being transferred, shall be
the date on which such vehicle was first operated on the
public highways after it was acquired by the applicant.

Sec. 85.01 (5), Stats., provides in part:

"* * * October thirty-first, any application for regis
tration of an automobile, motor bus, or motor cycle shall be
given a registration number of the succeeding year, which
shall serve as a registration for the balance of the current
year."

We are asked whether sec. 85.01 (4) (h) as amended will
permit the issuance of a 1939 license after October 31st, or
whether the provisions of sec. 85.01 (5) make it mandatory
that all applications received after October 31st must be
issued a 1940 license.

It is our opinion that the language of sec. 85.01 (5) is
mandatory, and that it has not been impliedly repealed by
ch. 489, Laws 1939. A repeal of a statute by implication is
not favored. On the contrary, the earlier act remains in
force, unless the two are manifestly inconsistent with and
repugnant to each other, or unless in the later act some ex
press notice is taken of the former plainly indicating an in
tention to abrogate it. Attorney General ex rel. Taylor v.
Brown, 1 Wis. 513.
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The provisions of ch. 489, to which you refer, and the
language of sec. 85.01 (5), when read together, do not give
rise to any irreconcilable conflict. The legislature by
amending sec. 85.01 (4) (h) has said in effect that, in those
instances where the payment of a part of a year's registra
tion fee for the balance of the current registration year is
proper, the date of the application shall be considered to be
the date of the vehicle's first operation on the highways.
This, however, does not mean that the October 81st deadline,
which was previously in force and not repealed, is to be
abandoned.

The sole purpose of the amendment of sec. 85.01 (4)
(h) by ch. 489 appears to have been to insure to the state
the receipt of a part-year license fee computed from the
date of the first operation of the vehicle on the highways
during the current year. Under the statute prior to the
amendment, the date of actual application was used in com
puting such fee, which often occasioned some loss of rev
enue due to the operation of the vehicle prior to the date of
application.

This, however, can have nothing to do with the legisla
tive mandate in sec. 85.01 (5) to the effect that after Oc
tober 81st no further registration numbers for the current
year may be issued, and consequently the amendment plays
no part in the construction of this statute. In other words,
you are to continue interpreting sec. 85.01 (5) just as it has
been interpreted in the past. That is, applications received
after October 81st are to be given a registration number of
the succeeding year, regardless of the particular date in the
current year on which the vehicle was first operated on the
public highways.
WHR



696 Opinions op the Attorney General

Indigent, Insane, etc. — Poor Relief — Legal Settle
ment — Person living in automobile trailer with his family
within limits of town may acquire legal settlement there
within meaning of sec. 49.02, Stats., if during period of his
residence he carries on his usual vocation and does not re

ceive poor relief. It is immaterial that he does not vote
and that he does not pay taxes or that he lives in automo
bile trailer instead of permanent dwelling.

December 5,1939.
Clarence G. Traeger,

District Attorney, Dodge County,

Horicon, Wisconsin.

You have requested our opinion as to the following;

"A married man, living with his wife and family, had
established residence in the town of Portland, Dodge
county. He then removed to the town of Shields, Dodge
county, and resided there for more than one year in a
trailer parked on the side of the highway, and during this
period of time of more than one year he paid no taxes nor
did he vote in the town of Shields, and he did not return to
the town of Portland until after more than one year.
"The question confronting us is whether or not a man re

siding in a trailer, either on private or public lands, who
paid no taxes and did not exercise his right to vote, would
gain a residence in such township after one year.
Hn He ^

Upon the basis of the facts stated and upon the assump
tion that the man in question carried on his usual business
while living in the town of Shields, it is our opinion that
the family acquired a legal settlement in the town.
Under the applicable statutes, "Every person of full age

who shall have resided in any town, village, or city in this
state one whole year shall thereby gain a settlement
therein * * *" (sec. 49.02, subsec. (4), Stats.), the
legal settlement of the wife and children would follow that
of the husband and father. (Sec. 49.02 (1) and (2), Stats.)
The question, therefore, is this: Does residing in a trailer

within the town limits while carrying on his usual vocation
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constitute such a residence as will enable one to obtain a

legal settlement within the meaning of sec. 49.02, Stats.?
We are of the opinion that it does.
The case of Monroe County v. Jackson County, 72 Wis.

449, is controlling. We quote the following language from
the decision of the court, p. 456:

"It is urged that the proofs do not clearly establish the
fact that Benjamin Skutt acquired a legal settlement in the
town of Angelo, in Monroe county. We think the learned
circuit judge was right in holding the evidence conclusive on
that question. The evidence shows that he lived in such
town for more than one year, the length of time required to
obtain such settlement, and that for more than two years
immediately preceding the time when the aid was furnished
his wife he had lived in such town without receiving any
aid as a pauper or poor person. That he may have contem
plated leaving such town at some future time does not de
feat his gaining a settlement in such town. He had lus only
home and business in such town for more than the time re
quired by the statute, and that is sufficient. * *

The fact that the man in question did not pay taxes and
did not vote during his period of residence is not material.
We are, of course, assuming that the person in question did
not receive pauper support during the period of his
residence.

JWR
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Public Officers — School Districts — School Board —
Salaries of school board members fixed pursuant to eh. 163,
Laws 1939, are not subject to limitations contained in sec.
62.09, subsec. (6), par. (b). Stats., should be carried in
school board budget and may become effective at any time
after January 1, 1940, but not prior thereto.

December 11,1939,
John Callahan,

Department of Public Instruction.

Ch. 163, Laws 1939, reads as follows:

"A new section is added to the statutes to read:
40.605 Power of Cities to Provide Salaries for Board
Members. The governing body of any city may, before the
annual city budget is prepared, provide for and fix the
amount of compensation of city school board members for
the ensuing year. Such amount shall be included in the an
nual city budget as part of the city school tax."

Ch. 238, Laws 1939, completely revamped or revised the
method of arriving at tuition which may be charged to non
residents and vested certain duties with respect thereto in
the state superintendent. To enable you to perform your
duties under said ch. 238, you would like our opinion upon
the following three questions:

"1. Should the item of school board salaries be included
in the school board budget or should it be included in the
city council's budget?
"2. Are all of the present members of the city school

board eligible for salaries, or does section 62.09 (6) (b) of
the statutes apply?
"3. If all present members are eligfible to receive salaries,

should the same become operative as of July 1, 1939, or as
of January 1, 1940?"

Sec. 40.55, Stats., provides as follows:

"The school board shall annually, before October, make
an estimate of the expenses of the public schools for the en
suing year, and of the amount which it will be necessary to
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raise by city taxation, and certify the same to the city clerk
who shall lay the same before the common council at its
next meeting. It shall be the duty of the common council to
consider such estimate, and by resolution determine and
levy the amount to be raised by city taxation for school pur
poses for the ensuing year, which amount shall be included
in the annual city budget and be called the 'City School
Tax.'"

As ch. 163, Laws 1939, provides that the salaries shall be
included in the city school tax and as the city school tax by
sec. 40.55 is based upon the budget submitted by the school
board as revised by the city council, it would seem that
these items were intended to be included in the school board
budget or estimate. We can see no other purpose in the leg
islature providing that the items shall be "included in the
city annual budget as a part of the city school tax."

With reference to your second question, sec. 62.09 (6)
(b) is a general statute. Ch. 163, Laws 1939, is specific.
The specific controls the general. We can find nothing in ch.
163, Laws 1939, that would justify a conclusion that the
authority conferred by said chapter is in any wise limited
by the general provisions of sec. 62.09 (6) (b).

As to your third question, it would seem that salaries
fixed pursuant to the terms of ch. 163, Laws 1939, may be
come operative at any time fixed in the resolution so long
as that time is subsequent to the fixing of salaries pursuant
to ch. 163, Laws 1939, and at a time when the school board
is operating under the budget which includes said item of
salaries. Obviously that cannot be prior to January 1, 1940,
but there would appear to be no reason why it might not be
at any time subsequent thereto.
NSB
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Markets — Trade Regvlation — Unfair Sales — Under
ch. 56, Laws 1939, creating see. 110.15 (renumbered to be
100.30) Stats., merchant may offer commodities for sale or
sell at price not lower than invoice or "replacement cost" as
defined by act, whichever is lower. Using higher of two as
standard would not constitute violation of act.

December 13,1939.
Patrick A. Dewane,

District Attorney,

Manitowoc, Wisconsin.

With reference to ch. 56, Laws 1939, creating sec. 110.15
of the statutes (renumbered to be 100.30), you state a case
as follows:

"Take for example the case of a certain merchant who
purchased certain merchandise at $1.00 a dozen on the first
of July, 1939; this merchandise has not been disposed of
by the first of December, 1939. May said retail merchant
use the actual invoice cost of $1.00 per dozen which he paid
in July as the basis for determining his selling price or is
he forced to use the cost at which said merchandise could
have been replaced at any time thirty days prior to the
first of December?"

In reference to the stated case, you state:

"It is my opinion that the above sections of the said law
mean that the actual invoice cost no matter when purchased
can be used by the retailer in computing his selling price.
Section (a) provides 'cost to retailer' means invoice cost."

You request our opinion.
At the outset, it may be observed that the chapter in

question is not a price-fixing statute except in so far as it
fixes a minimum price below which the seller may not go in
selling or offering articles or commodities for sale.

Subsec. (3) of sec. 100.30, entitled "Illegality of Loss
Leaders" provides:

"Any advertising, offer to sell, or sale of any merchandise,
either by retailers or wholesalers, at less than cost as de-
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fined in this section, * * * are unfair competition and
contrary to public policy and the policy of this section,.
4: $ 4: »

"Cost of retailer" is defined in subsec. (2), par. (a),
which reads:

«</'Cost to retailer' means the invoice cost of the merchan
dise to the retailer, or the replacement cost of the merchan
dise to the retailer, whichever is lower; * *

The "replacement cost" is defined in subsec. (2), par. (c)
of the section and provides:

" 'Replacement cost" means the cost per unit at which the
merchandise sold or offered for sale could have been bought
by the seller at any time within thirty days prior to the
date of sale of the date upon which it is offered for sale by
the seller if bought in the same quantity or quantities as the
seller's last purchase of the said merchandise."

It seems perfectly apparent that the retailer in the case,
which you state may use either invoice cost or "replacement
cost" as above defined, whichever is the lower. In so doing,
he will not be violating the law but will be within the strict-
letter of it so long as either cost is a bona fide cost within
the meaning of per (d) of subsec. (2) of the section, which
provides as follows:

" 'Cost to retailer' and 'cost to wholesaler' as defined in
paragraphs (a) and (b) of this section mean bona fide
costs; and purchases made by retailers and wholesalers at
prices which cannot be justified by prevailing manket condi
tions within this state shall not be used in determining cost
to the retailer and cost to the wholesaler."

The act fixes no maximum, it merely fixes a minimum. It
is aimed at selling or offering for sale the so-called "lead
ers" at below either invoice or "replacement cost" as those
terms are defined in the act.

There is obviously no reason why, in the case that you
put, the merchant may not use invoice cost as defined in the
act as a standard below which he may not sell without vio-
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lating the act. If he uses invoice cost as a standard and
that cost is lower than "replacement cost," there can be no
violation of the act as the act specifically provides that he
may use such lower cost without violating the terms thereof.
If he uses invoice cost as a standard and that cost is higher
than "replacement cost," there would be no violation of the
act, as the act by its express terms would have permitted
him to use the lower figure as the standard. One cannot vi
olate the terms of this act by using the higher figure as a
standard, as the act is not concerned with maximum prices
but rather with minimum prices below which commodities
may not be sold or offered for sale.
NSB

Automobiles — Law of Road — Counties — County Or
dinances — Traffic Ordinances — Town may not pass speed
laws under authority of sec. 85.43, subsec. (1), Stats.

County ordinance regulating speed under authority of
sec. 85.43 (1) and sec. 59.07 (11) and following ch. 85,
Stats., in its provisions need not be entirely reenacted be
cause of changes made in sees. 85.40 and 85.43 by ch. 407,
Laws 1939, but should be changed so as to increase speed
limits in conformity with sec. 85.40 (6), Stats.

December 13,1939.

Chas. M. Pors,

District Attorney,

Marshfield, Wisconsin.

You inquire whether a town may pass speed laws under
the authority given in sec. 85.43, subsec. (1), Stats., and
also whether a speed law passed by the county board under
authority of sec. 59.07 (11), Stats., and following ch. 85 in
its provisions should be reenacted, due to the changes made
in sec. 85.40 (6) (7) and (8) by ch. 407, Laws 1939.

Sec. 85.40, subsecs. (6) (7) and (8) formerly provided
for different rates of speed in certain districts within a vil-



Opinions op the Attorney General 70S

lage or city. Ch. 407 repealed these provisions and added a
new subsec. (6) to read:

"The maximum permissible speed within the corporate
limits of any city or village shall be twenty-five miles per
hour, provided that in outlying districts within any city or
village where on each of both sides of the highway there is
an average distance of not less than five hundred feet be
tween buildings fronting thereon the maximum permissible
speed shall be thirty-five miles per hour."

Sec. 85.43 (1) formerly provided:

"Local authorities may by ordinance increase the speeds
specified in subsections (6), (7) and (8) of section 85.40."

This has been changed by ch. 407 to read:

"Local authorities may by ordinance increase the speeds
specified in subsection (6) of section 85.40 "

Sec. 59.07 (11) provides that the county board is em
powered to enact ordinances or by-laws regulating traific of
all kinds on any highway in the county which is maintained
at the expense of the county and state, or either.
In answer to your first question, you are advised that a

town has no authority to pass speed laws under sec. 85.43
(1) because the laws referred to in that section concern
traffic on streets within villages and cities, and the town has
no power within their corporate limits. If the law included
streets in unincorporated villages the town could probably
pass laws governing the speed there, but this is not the
case.

Since the speed law to which you refer in your second
question is the same as in ch. 85 of the statutes, it need not
be reenacted except as to those parts of ch. 85 which have
been changed. The rest of the law is a continuation of the
old statute, since it has been held that the reenacted portion
of a repealed statute will be regarded as a continuation of
the old statute. Husting Co. v. City of Milwaukee, 200 Wis.
434.

However, the parts which were changed, that is, sec.
85.40 (6) (7) and (8), now sec. 85.40 (6), involve an in-
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crease in the speed limit. The county ordinance should co
incide with the state law, or the speed limit will be lower
than the one provided by the state. The county cannot de
crease the speed limit, but may increase it under sec. 85.43
(1). See XXII Op. Atty Gen. 588.
WHR

LKR

Taxation — Taxation of Utilities — Under sec. 76.48,
Stats., as created by ch. 182, Laws 1939, rural electric coop
erative associations are required to make report and pay
license fee in 1939 on gross receipts in 1938.
Report form prescribed may call for such supplementary

information as is necessary to provide office check of ac
curacy of report.

December 15,1939.

Department op Taxation.

Sec. 76.48 of the statutes was created by sec. 1 of ch. 132,
Laws 1939, which took effect following its publication on
June 3, 1939. Subsec. (1) thereof provides that every rural
electric cooperative association organized under chapter 185
"shall pay in lieu of all other general property and income
taxes an annual license fee of three per cent to be computed
upon its total gross receipts." Subsec. (2) of said sec. 76.48,
Stats., provides that every such association "shall on or be
fore the first day of March in each year" file with your de
partment "a true statement of the gross receipts from the
operation of its business during the preceding calendar
year", containing such information as you may require and
in the form you prescribe and furnish. Subsec. (3) of said
sec. 76.48, Stats., provides that you shall compute and assess
the license fee on or before June 1 and that such fee shall

be paid to the state treasurer on or before June 30, in each
year. The remaining provisions of sec. 76.48 relate to the
apportionment of the license fees collected thereunder.
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Sec. 2 of chapter 132 provides as follows:

"The provisions of this act shall apply to the taxable year
of 1989. For said year the date of the report required to be
made to the tax commission under subsection (2) of section
76.48 of the Wisconsin statutes, the date upon which the
license fee shall be computed and assessed by the tax com
mission pursuant to subsection (8) of said section, and the
date upon which the license fee shall be paid to the state
treasurer pursuant to said subsection shall be determined
by the tax commission."

Under date of July 81, 1989, the Wisconsin tax commis
sion sent to each of such associations two copies of a printed
annual report form prepared by the tax commission and a
notification that one copy of said report containing infor
mation covering the year ending December 81, 1989, should
be filed with the Wisconsin tax commission not later than

September 1, 1989.
A number of said associations take the position that the

first license fee payable by them under the provisions of sec.
76.48 is that which will be measured by three per cent of
the gross receipts in the calendar year 1989 for which the
requirement of making a report and the computation and
payment of the fee will not arise until in the calendar year
1940. Consequently it is their position that in the year 1989
no report is required of them and no license fee is assess
able and collectible in respect to their gross receipts of the
calendar year 1988.
In support thereof it is urged that the use of the words

"taxable year of 1989" in sec. 2 of ch. 182, Laws 1989,
shows that these associations and their properties were not
to be subject to taxation in 1989 nor were they required to
pay a license fee in the calendar year 1989. This completely
disregards the last sentence of said sec. 2. Had the legisla
ture intended that these associations were not to pay that
license fee under sec. 76.48 until in the calendar year 1940
then there was no occasion for the enactment of the last sen

tence of said sec. 2 of ch. 182. The language used in sec. 2
by the legislature must be given effect. The only possible
situation that such language could have contemplated was
the payment of the license fee during the calendar year
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1939, which is the "taxable year of 1939". In any event cer
tainly the act cannot be construed by looking just to the
first sentence of sec. 2 and completely disregarding the re
mainder of the section, especially in view of the fact that
the first sentence uses the words "the taxable year of 1939"
and then the last sentence prescribes what shall be done for
"said year". The last sentence must be read just as though
it started out with the words "for the taxable year of 1939".
In further support of the contention of the said associa

tions it is contended that they have already paid their taxes
for the tax year 1939. This contention is based upon the
fact that in the year 1938 the properties of the several rural
electric cooperative associations in the state were assessed
by the local political subdivisions in which the properties
were located and taxes levied on such 1938 assessments
were paid in the early months of the year 1939. The taxes
thus assessed and collected are claimed to be taxes for "the
taxable year of 1939" and therefore it is urged that the leg
islature in enacting said ch. 132 could not thereby have in
tended to provide that these associations which had already
paid their property taxes for the "taxable year of 1939"
should also be required to pay during "the taxable year of
1939" the annual license fee prescribed by sec. 76.48. The
local property taxes paid by the service associations in the
early months of 1939 were, however, 1938 taxes for the tax
able year of 1938. They were levied in 1938 upon the 1938
assessments and became due January 1, 1939. All through
the general property tax laws of this state runs the tradi
tional concept that general property taxes fall due and are
collectible in the year subsequent to the taxable year for
which they are assessed and levied. This is well illustrated
by reference to the provisions of sec. 74.62, Stats., which
provides, in respect to conveyances of land, that "the taxes
assessed thereon for the year in which the conveyance is
made" shall be paid by the grantee if the conveyance is on
or before December 1, and by the grantor if after that date,
in the absence of express agreement to the contrary. The
legislature has power to say when taxes or license fees shall
be payable. If it was not meant by the provisions of sec. 2 of
ch. 132 that for the taxable year 1939 the reports should be
filed and the license fees paid during that year, based on the
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gross receipts of the prior year, then the provisions thereof
are meaningless. The express language of the legislature
may not be ignored and must be given effective meaning.

It is therefore our opinion that the provisions of ch. 132
of the laws of 1989 provide that rural electric cooperative
associations organized under ch. 185 shall, during the cal
endar year 1989, file a report covering the year ending De
cember 81, 1988 and pay a license fee of three per cent of
the gross receipts during the year 1988, upon such dates as
your department shall fix.
The blank report forms as prepared and sent out by the

tax commission for use by the said associations in making
report to it on or before September 1, 1989 in respect to the
calendar year 1988, contained not only a table for statement
of gross receipts, but also tables for complete income state
ment, balance sheet and analysis of surplus. The tax com
mission deemed that the information required by these ta
bles is necessary to provide an office check of the accuracy
of the reports filed. Our opinion is asked whether the tax
commission may require the supplementary information
called for in the blank report form sent out. It is pur opin
ion that the tax commission has the power under subsec.
(2) of sec. 76.48 to require such supplementary information
as is called for in the report for the purpose of efficiently
and economically administering its duties under sec. 76.48.
HHP
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Unemployment Compensation — In computing "payroll"
under sec. 108.02, subsec. (8), Stats., industrial commis
sion having, as authorized therein, prescribed change from
"wages payable" basis to "wages paid" basis, effective as to
contributions made by employers for year 1939 and there
after, sums paid during 1989 for work done during 1938
and already included in computation on "wages payable"
basis for 1938 should not be included in 1939 computation.

December 15,1939.

Unemployment Compensation Department,

Industrial Commission.

You request our opinion as to the interpretation to be
placed upon subsec. (8) of sec. 108.02, Wis. Stats. You
state that under the provisions of ch. 108 relating to unem
ployment, the contribution to the reserve fund of employers
in the state subject to the operation of this chapter is based
upon a certain percentage of the particular employer's
"payroll". Prior to 1937, the word "payroll" was defined in
ch. 108 as including "all wages payable." By ch. 343, Laws
1937, the provisions of the statutes defining the word "pay
roll" were repealed and recreated. The definition as now
found in sec. 108.02 (8) (excluding certain additions made
by ch. 372, Laws 1939, which are not material here) reads
as follows:

"An employer's 'payroll' shall include all wages payable
for a given period (or paid within such period, if this basis
is permitted or prescribed by the commission) to the em
ployer's employes for their 'employment' by him."

You state that under the authority of the foregoing
quoted material your commission contemplates prescribing
that for the year 1939 and thereafter, the term "payroll"
shall mean wages "paid within" the given period. You ask
our opinion as to whether, in determining "payroll" under
sec. 108.02 (8) for the year 1939, it will be necessary to
consider as "payroll" in the year 1939 all amounts actually
paid in that year including sums payable for work done in
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1938 which were included by the employer when computing
"payroll" for the year 1988 upon the "wages payable" basis.
We believe it is clear from a reading of sec. 108.02 (8)

and a consideration of the unemployment compensation law
as a whole that no such result was intended by the legisla
ture. Should payments made during the early part of 1939,
the year of the change over, which have already been in
cluded in determining "payroll" for the year 1938 on the
"wages payable" basis be again included in the computation
for 1939 on the "wages paid" basis, an abnormal situation
would result. Upon consideration of the entire chapter no
possible reason for belief that the legislature intended a
temporary dislocation of the basis for contributions, affect
ing various employers in varying degree in accordance with
the mere rules of chance, can be discerned. In view of the
foregoing, it is our opinion that in computing "payroll" for
the year 1939, the commission may permit to be deducted
therefrom all sums payable for work done during 1938 and
which were included in the computations for "payroll" for
1938, whether or not such sums were actually paid over
during 1939.

Authority to make the change in the manner of comput
ing pay roll is by sec. 108.02 (8), Stats., vested solely in the
commission. In exercising this authority it should act in ac
cordance with the purposes and scheme of the chapter of
which it is given the administration.
RHL

Public Lands — Forest Lands — Conservation commis

sion may sell to United States forest lands within bounda
ries of national forests pursuant to provisions of sec. 24.01,
subsec. (12), Stats., and without regard to reservations
mentioned in sec. 24.11 (3), Stats.

December 20,1939.

Conservation Department.

You state that the conservation department desires to sell
to the forest service of the federal government some 10,400
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acres of state forest lands which are located entirely within
the boundaries of national forests. We are informed that
this sale will not only make possible a more efficient and
unified administration of these lands by the United States
forest service, but also will relieve the state conservation com
mission of various administrative burdens, inconvenience,
and expense. At the same time the lands will serve precisely
the same purpose in the hands of the federal government as
they now serve in the hands of the state, that is, they will
continue to be publicly owned forests. We are further in
formed that in order to complete the transaction it is neces
sary to make the sale solely under the provisions of sec.
24.01, subsec. (12), Stats., without regard to the reserva
tions mentioned in sec. 24.11 (3), since the United States
forest service will not accept a conveyance which contains
such reservations. The governor's approval of this sale has
already been obtained under sec. 24.01 (12) and you inquire
whether such a sale will be valid and permissible under this
statute.

Sec. 24.01 (12), which was enacted by ch. 448, Laws
1935, reads as follows:

"For the purpose of blocking out state forest areas, for
the acquisition of recreational areas or for otherwise ex
tending the usefulness of state forest lands, the conserva
tion commission is authorized to sell parcels of such lands as
defined in chapter 28, or the timber thereon, and to issue
deeds on behalf of the state to consummate such sales. The
conservation commission is authorized to conduct such sales
for state forest lands as defined in chapter 28 in accordance
with the procedure now delegated to the commissioners of
public lands for the trust fund lands and which is more par
ticularly specified in this chapter, except that lands lying
within the boundaries of national forests may be sold to the
United States according to the purchase procedure of the
forest service. Such sales shall be subject to the approval
of the governor. All moneys received from such sales shall
be paid into the state treasury to the credit of the reforesta
tion fund."

Sec. 24.11 (3) is an earlier statute and applies in general
to all sales of public lands made under ch. 24. It reads as
follows:
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"Every contract, certificate of sale, or grant hereunder of
public lands shall be subject to the continued ownership by
the state, of the fee to all lands bordering on any meandered
or nonmeandered stream, river, pond or lake, navigable in
fact for any purpose whatsoever to the extent of one chain
on every side thereof, and shall reserve to the people the
right of access to such lands and all rights necessary to the
full enjo3Tnent of such waters, and of all minerals in said
lands, and all mining rights therein, and shall also be sub-
jwt to continued ownership by the state of all water-power
rights on such lands or in any manner appurtenant thereto.
Such conveyance shall also be subject to a continuing ease
ment in the state and its assigns to enter and occupy such
lands in any manner necessary and convenient to the re
moval of such mineral from such lands and to the proper
exercise of such mineral rights, and shall be further subject
to the continuing easement in the state and its assigns to
enter and occupy such lands in any manner necessary and
convenient to the development, maintenance and use of any
such water rights. Nothing contained in this section shall
be construed to provide for the continued ownership in the
state of any stone used for building purposes nor of any
sand or gravel."

The general purpose of sec. 24.01 (12) appears to be al
most identical with that sought to be accomplished by the
sale in the instant case, that is, to enable the state to relieve
itself of the administration of isolated tracts contained

within the boundaries of national forests, while at the same
time retaining the benefits of the use of such lands for pub
lic forests under a more unified federal administration.

While the statute is not as clear and definite as it might
be, it is our opinion that the sale of lands to the federal gov
ernment pursuant to the provisions of sec. 24.01 (12), is a
proper and valid means of accomplishing the purpose of
that section, even though the reservations mentioned in sec.
24.11 (3) are omitted.

Sec. 24.01 (12) provides that the conservation commis
sion may sell state forest lands under the conditions therein
specified "in accordance with the procedure now delegated
to the commissioners of public lands for the trust fund
lands and which is more particularly specified in this chap
ter, except that lands lying within the boundaries of
tional fgreets may be sold to the United States according to
the jnifchgse procedure of the forest service"
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It appears that the legislature in referring to "the pro
cedure now delegated to the commissioners of public lands
*  * * which is more particularly specified in this chap
ter" had reference to something more than the mere formal
steps by which the land is sold and conveyed and that it was
intended to refer to all the applicable provisions of ch. 24,
including sec. 24.11 (3). However, the exception as noted
in the italicized language above, in favor of sales of state
lands within the boundaries of national forests to the

United States forest service shows quite clearly that the leg
islature intended to facilitate such sales by authorizing the
conservation commission to consummate such sales without

regard to "the procedure now delegated to the commission
ers of public lands" and therefore without regard to the
provisions of sec. 24.11 (8), and subject only to the ap
proval of the governor. Similarly, it must have been in
tended that if sec. 24.01 (12) is to have any practical ef
fect whatsoever, sales to the United States forest service
would be made without regard to sec. 24.11 (2), which re
quires that each contract shall contain a clause binding the
purchaser to pay taxes on the land from the time of the con
tract. This could have no application since the federally
owned lands are exempt from taxation. It would also ap
pear that such sale is to be consummated without regard to
sec. 24.13, which limits the sale of public lands to any one
person to a maximum of one hundred sixty acres.
You are therefore advised that the proposed sale may be

consummated without regard to the reservations mentioned
in sec. 24.11 (3), Stats.
WHR
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Criminal Law — Sale to Employees — Public Officers —
Public Employees — Various activities of highway commis
sion analyzed as to whether sale of certain articles or ren
dering of certain services to public employees would consti
tute violation of ch. 857, Laws 1939, as amended by ch. 500,
Laws 1939.

December 20,1939.

Highway Commission.

In your letter you state:

"Section 348.54 of the statutes, relative to the above sub
ject matter, has been created by chapter 357, laws of 1939,
and reads as follows:
"' (1) No department or agency of the state or any politi

cal subdivision thereof, or member or officer of any village,
town or county board or common council of any city, or any
purchasing agent or purchasing agency of the state or any
political subdivision thereof, shall sell or procure for sale
or have in its possession or under its control for sale to any
employes of the state or any political subdivision thereof or
any other person any article, material, product or merchan
dise of whatsoever nature excepting meals, public services
and such specialized appliances and paraphernalia as may
be required for the safety or health of the employes.
" ' (2) Any person violating the provisions of this section

shall be deemed guilty of a misdemeanor and upon convic
tion thereof shall be punished by a fine of not less than one
hundred dollars nor more than five hundred dollars or by
imprisonment in the county jail not less than thirty days
nor more than ninety days, or both.'
"It has been the practice of this department, for a nom

inal charge, to furnish copies of aerial maps, to citizens de
siring them, of the various sections of the state.
"We also have a complete set of county maps and we sell

either individual sheets or complete sets at a nominal fee,
which about covers the cost of the labor and material used.
"We also maintain a service during the tourist season

whereby we furnish weekly detour maps to hotels, filling
stations, and individuals who desire to pay a charge of $6.00
a year for this service.
"We also charge the contractors who desire to bid on

work $1.00 for a set of plans and specifications for the pend
ing job, and also in this respect our blueprint department
does a great deal of copy work for the several different de-
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partments of state for which there is a nominal charge equal
to the cost of the labor and material.
"In view of the recent legislation enacted, known as chap

ter 357 of the 1939 session laws, are we stopped from car
rying on this service to the public? An inWpretation of
your construction of the present law will be appreciated."

Since this submission, the chapter in question was
amended by ch. 500, Laws 1939. This latter chapter omits
the underscored words above "or any other person." The
amendment therefore takes care of any problem that you
might have had with respect to sale to the public generally.
Since the amendment, there obviously can be no violation of
the statute unless the sale is to one occupying the position
of a public employee.
Ch. 357, Laws 1939, was also amended in other particu

lars by ch. 487, Laws 1939. Such amendment does not ap
pear to be material to the particular problems under con
sideration. In an opinion dated October 24, 1939, to Dis
trict Attorney Edmund H. Drager*, and in construing the
same chapter, we stated as follows, p. 616:

"It appears that ch. 357 as amended by ch. 500 is de
signed to prohibit the state or its subdivisions or agencies
from acquiring products and merchandise for resale to em
ployees in competition with or to the detriment of private
enterprise. This purpose appears even more clearly when
ch. 500 is read in connection with ch. 129, Laws 1939, which
imposes similar restrictions on private employers."

Also in said opinion we concluded that if a governmental
agency otherwise has authority to sell or dispose of mate
rials or products, the statute does not discriminate against
safe to a public employee. We concluded that the sale of
junk or salvaged materials would not fall within the pur
pose or prohibition of the statute.

Application of these principles to the particular questions
submitted must lead to the conclusion that the statute does
not discriminate against public employees in relation to any
of the particular activities of your department which you
cite. Authority for carrying on these activities must be

*Page 615 of this volume.
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based upon either (1) express statutory provisions or (2)
the rendering of an essentially public service in relation to
specific or implied duties and authority of the highway com
mission. If based upon (1) above, it would seem apparent
that ch. 357, Laws of 1939, as amended, does not prohibit
sale of or the rendering of service to a public employee, that
is, the statute does not discriminate against employees if the
public agency otherwise has authority to carry on the ac
tivity. If based upon (2) above, the sale or disposition of
the article or service to the general public is justified upon
the basis that the activity is an essential "public service"
within the power and authority of the commission. As such,
such public service is expressly excepted from the provi
sions of the chapter.
The chapter does not make that which has heretofore

been recognized as a public service a non-public service. As
stated in our prior opinion to District Attorney Drager, the
intent of the chapter is that of preventing public agencies
from rendering an essentially private service to public
employees.
NSB

Bridges and Highways — Town Highways — Railroads
Ch. 249, Laws 1939, which decreased duty or obligation

of railroad with respect to building or improving highways
across tracks or right of way of company, should not be ap
plied to those improvements with respect to which notice
has been given and period of election (thirty days) expired
prior to effective date of said chapter.

December 21,1939.

Highway Commission.

In your letter you state:

"Section 81.20 (1) of the statutes, as amended by chapter
249, laws of 1939, provides in part that when certain streets
or highways are about to be paved, surfaced, or otherwise
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improved, if such streets or highways cross a railroad track
or right of way at grade, the railway company shall at its
own expense improve, pave, or surface 'such crossing be
tween the tracks and rails and extending four feet beyond
the outside rails on the right of way of such railway com
pany in substantially the same manner and with substan
tially the same materials.'
"Prior to the enactment of chapter 249, laws of 1939,

which became effective on July 17, 1989, section 81.20 (1)
provided in such cases that the railway company should im
prove, pave, or surface *the portion of such street or high
way which extends upon, over or across the right of way
of such railway company * * *'
"We respectfully request that you give us your opinion as

to whether the changes made by chapter 249, laws of 1939,
are effective to reduce the cost to be borne by the railway
company in each of the following cases:
"1. An improvement of which a railway company has

been notified pursuant to section 81.20 (2) but on which
construction was not actually started prior to July 17, 1939.
"2. An improvement which was completed and for which

an invoice was rendered to the railway company prior to
July 17, 1939, but for which pajnnent had not been made by
the railway company by that date.
"3. An improvement which was completed prior to July

17, 1939, but for which an invoice had not been rendered
to the railway company by that date.
"4. An improvement on which construction was started

prior to July 17, 1939, but which had not been completed on
that date,
" (a) As to an improvement constructed in one stage, and
"(b) As to an improvement to be constructed in two or

more stages, on which the first stage, such as grading, has
been completed prior to July 17,1939, but on which the final
stage, such as concrete paving, had not been started by that
date.
"With reference to paragraph (b) under case 4, please

consider separately the stages which have been completed
prior to July 17,1939, and the stages of construction on the
same improvement which have not been started on that
date."

The situations you refer to obviously refer to situations
where the railroad has not elected to do the work itself and
where the public agency is accordingly performing the work
for the railroad. We shall treat the questions accordingly.

It is a well settled rule of construction that statutes of
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this nature operate prospectively and not retrospectively in
the absence of a clear legislative intent that the statute shall
be given a retrospective operation. Building Height Cases,
181 Wis. 519; In re Dancy Drainage Diet., 199 Wis. 85;
Chicago M. <6 St. P. R. Co. v. Railroad Comm., 187 Wis.
380; Town of Bell v. Bay field Co., 206 Wis. 297; Filipkow-
ski V. Springfield F. & M. Ins. Co., 206 Wis. 89; Pawlowski
V. Eskof ski, 20d Wis. 189; Dallmann v. Dallmann, 159 Wis.
480; Waheno v. State Conservation Comm., 220 Wis. 502.

There is no difficulty with the rule, the difficulty comes in
attempting to apply the rule to specific situations. The cases
deal with specific situations. Some cases deal with ques
tions of legislative power as distinct from questions of leg
islative intent. See for instance, Morris v. Wisconsin Tax
Comm., 205 Wis. 626; Town of Bell v. Bayfield Co., supra;
Richland County v. Village of Richland Center, 59 Wis. 591.

It is clear that the legislature may not, even where there
is a clear legislative intent to do so, enact a retroactive stat
ute which impairs an obligation of contract. Quite apart
from the question of power of the legislature to impair the
obligation of contract or change or affect vested rights in
the constitutional sense, that is, vested beyond the power of
legislative change, there may well be the question of
whether a right has vested in the sense that application of
legislative enactments thereto amounts to a retrospective
application of a statute. A right may not have vested in the
sense that it is beyond the power of the legislature to deal
therewith, but it may have vested in the sense that appli
cation of a new legislative enactment thereto amounts to a
retrospective application of the statute.
There is no language in ch. 249, Laws 1939, that would in

any wise indicate the legislature intended a retrospective
application or operation of the law, Such being true, the
statute should not be applied to situations that would
amount to a retrospective application of the law. It ac
cordingly becomes necessary to determine in the various
situations that you cite what would be a retrospective appli
cation of the law. None of the cases above cited can be

deemed conclusive upon the conclusion hereinafter reached,
nor have we been able to. find any case that is conclusive. It
accordingly becomes necessary to analyze the problem by re
sort to fundamental concepts.
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A retroactive or retrospective law "in the legal sense, is
one that takes away or impairs vested rights acquired un
der existing laws, or creates a new obligation, imposes a
new duty, or attaches a new disability in respect to trans
actions or considerations already passed." 59 C. J. 1158.
Ch. 249, Laws 1989, does not change the legal procedure

or the effect of giving notice. If the railroad company fails
to elect to do the work itself within thirty days, under the
new law as well as under the old, the public agency is au
thorized to do the work and collect the cost from the rail
road company. The only effect of ch. 249, Laws 1939, is that
of changing the duty or obligation of the railroad company.
It seems to us and we are of the view that as to any im
provement proposed under the old law with respect to which
notice had been given and the thirty days expired without
the railroad company electing to do the work itself, the re
spective rights and duties of the public agency and the rail
road company became fixed. The duty of the railroad com
pany was to pay for the improvement pursuant to the terms
of the old law and the right of the public agency performing
the work was that of collecting the cost of the improvement
pursuant to the terms of the old law.

It would seem clear that if the new law increased the bur
den or obligation of the railroad company after the expira
tion of the thirty-day period, and such statute were held ap
plicable to such a situation, there would be a clear case of
change of duty and change of obligation as applied to a sit
uation where the respective rights had become fixed. There
might even be a serious question of legislative power to
change such fixed rights. Can the fact that the present law
decreases the duty and obligation of the railroad effect the
conclusion that as applied to such situations (situations
with respect to which the thirty-day period has run) the ap
plication of the statute to them is in effect a retroactive or
retrospective application of the statute? We think not.
Whether the duty of the railroad is revised upward or
downward at the expiration of thirty days would seem to
be quite immaterial. Either constitutes a change of duty as
applied to rights fixed under the prior statute.
We conclude, therefore, that ch. 249, Laws 1939, should

not be applied to those improvements with respect to which
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notice had been given and a thirty-day period in which to
elect had expired prior to the effective date of the chapter,
namely, July 18, 1939, and that the application of ch. 249 to
such situations would be a retrospective application of a
statute intended to operate prospectively.
NSB

Civil Service — Constitutional Law — Counties —
County Ordinances — Ch. 263, Laws 1939, providing for
adoption of county ordinance by direct legislation pursuant
to provisions of sec. 10.43, Stats., is unconstitutional.

If ch. 263 is constitutional it is mandatory upon govern
ing body under provisions of sec. 10.43, subsec. (4), Stats.,
to submit proposed ordinance to electors. It is not necessary
in submission of proposed ordinance to comply with provi
sions of sec. 6.23 (8). It is proper to submit such proposed
ordinance by printing it in full upon official ballot, followed
by such material as would provide for elector expressing his
choice.

If ch. 263 is constitutional mandamus will lie to compel
governing body to submit proposed ordinance to electors.

Public officer may question constitutionality of law re
quiring him to act.

December 22,1939.

NORRIS E. Maloney,

District Attorney,

Madison, Wisconsin.

You have submitted three questions to us as follows:

"1. Is chapter 263, laws of 1939, which provides that a
system of civil service may be adopted for a county pursu
ant to Wisconsin statutes 10.43 entitled, 'Direct legislation',
constitutional? ^
"2. Assuming said section to be constitutional, is it man

datory upon the governing body pursuant to subsection (4)
of section 10.43, to submit the question of the adoption of
such ordinance to a referendum, and if it is mandatory to
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submit it to a referendum, should the governing body, pur
suant to Wisconsin statutes 6.23 (8), determine the form of
'concise statement of the nature' of the ordinance?
"3. Assuming that the act is constitutional and that the

submission to referendum is mandatory, in the event of
failure of the governing body to act, would a writ of man
damus lie to compel the clerk to submit to referendum?"

We shall discuss the questions in the order in which they
are submitted.

1. We are of the opinion that ch. 263, Laws 1939, provid
ing for a county system of civil service by initiative and ref
erendum pursuant to the provisions of sec. 10.43, Wis.
Stats., contemplates an unconstitutional method of enacting
such legislation. That is to say, sec. 10.43, Stats., as applied
to the adoption of county ordinances, is unconstitutional
and ch. 263, Laws 1939, which in substance applies the pro
visions of sec. 10.43 to the adoption of county ordinances, is
unconstitutional.

For some years provision has been made by the statutes
for the adoption of county ordinances and resolutions in the
manner provided by sec. 10.43, Stats. Cf. sec. 59.02 (2),
Stats. This provision has been held to be unconstitutional
by two former attorneys general. Cf. IX Op. Atty. Gen. 66
(.Elaine), and XI Op. Atty. Gen. 106 (Morgan). These
opinions are based upon a decision of the supreme court in
the case of Meade v. Dane County, 155 Wis. 632. The un
derlying basis of the conclusion reached is that the initia
tive and referendum, as applied to the enactment of county
ordinances, is an unconstitutional delegation of legislative
power. The constitution places legislative power in the
state legislature. Cf. art. IV, sec. 1, Wis. Const. It further
provides, however, that the legislature may confer upon the
boards of supervisors of the several counties local legisla
tive powers. Cf. art. IV, sec. 22, Wis. Const. The court in
the Meade case, supra, construed the delegation of legisla
tive power provided for by art. IV, sec. 22, as exclusive.
That is, the court arrived at the conclusion that if such local
legislative power were to be delegated at all by the state
legislature, it must be delegated to the boards of supervisors
of the various counties.
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In your request you raise the question as to whether or
not the conclusion above set out is consistent with the deci

sion of the supreme court in the case of State ex rel. Wis.
Inspection Bureau v. Whitman, 196 Wis. 472. We are of the
opinion that it is. The Whitman case involved a delegation
of power to an administrative agency of the state govern
ment. The question there at issue assumed that certain leg
islative functions could be delegated and concerned the ex
tent to which they could be delegated. On the contrary the
Meade case held that no power at all could be delegated to
the electors of a county in view of the constitutional provi
sion requiring that such power, if delegated, be vested in the
county boards of supervisors. It denied the power to make
any sort of delegation to the electors, and consequently any
question as to the extent of delegation, where delegation
was proper, was not involved in the case.

2. If a petition has been properly presented to the county
board for consideration under the provisions of sec. 10.43,
(4), Stats., we are of the opinion that it is mandatory upon
the board to submit the ordinance to a referendum vote, as
suming ch. 263 to be constitutional.
As to the remaining portion of your second question: In

State ex rel. Oaks v. Brown, 211 Wis. 571, the court passed
upon proceedings involving the validity of a charter ordi
nance adopted by the city of Oshkosh pursuant to the provi
sions of sec. 10.43, Stats. The form of submitting the ordi
nance there approved consisted of printing the proposed
ordinance in full on the official ballot, followed by the fol
lowing: "Shall the ordinance be adopted? Yes ( ). No.
(  )." In view of the approval of the form of submission
in that case we think it might well be followed in connection
with submitting any proposed ordinance pursuant to the
provisions of ch. 263 and that it will not be necessary to fol
low the provisions of sec. 6.23, subsec. (8), Stats. It is
rather apparent, however, that it would be necessary for the
county board, in the event the ordinance was submitted to
the people, to determine the form of submission. This was
done in the case cited by the commission council of the city
of Oshkosh, and we know of no other way in which the
question as to how the ordinance should be submitted could
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be appropriately determined. Moreover, the statute speci
fically provides that a proposed ordinance shall be submit
ted by the local legislative body. Sec. 10.43, (4), Stats.

8. If, as we hold, it is necessary for the county board to
provide for the manner in which a proposed ordinance shall
be submitted, it is perhaps a necessary conclusion that the
county clerk could not submit a proposed ordinance to a ref
erendum vote, in the absence of action by the county board.
We might, therefore, discuss this question upon the basis
of whether or not mandamus would lie against the board to
require it to properly submit the question. We are of the
opinion that under the decisions of the Wisconsin supreme
court such an action would lie. In the case of State ex rel.

Faber v. Hinkel, 131 Wis. 103, for example, it was held that
mandamus would lie against a city clerk to compel him to
call an election. And in State ex rel. Hawley v. Board of Sw-
pervisors of Polk Co. and another, 88 Wis. 355, mandamus
was considered an appropriate remedy to compel a county
board to consider and act upon a petition for submitting to
the electors of the county the question of removal of the
county seat.

You also raise a question as to whether or not a county
officer may question the constitutionality of ch. 263. We are
of the opinion that under the decisions of the Wisconsin su
preme court public officials may question the constitution
ality of laws which require them to act. The cases on the
subject are collected in a note in 30 ALR 378, et seq. The
decided weight of authority seems to be that a public official
may not question the constitutionality of a statute in the ab
sence of unusual circumstances. For example, some courts
hold that unless an officer in discharging his duties under a
statute might thereby render himself personally liable, he
cannot raise a question as to the constitutionality of the
statute. As we have said, however, the early Wisconsin deci
sions seem to point the other way.
JWR
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Corporations — Small Loans — Under small loans law
lender may not collect from borrower items of costs, fees or
disbursements incurred in bringing suit against borrower
for collection of loan unless judgment is entered and such
items are duly taxed and included therein. No effect on pro
visions of statutes relating to taxation of costs in favor of
prevailing party upon entry of judgment is intended by ch.
214, Stats.

Specified provisions of loan instruments given under ch.
214 providing for payment by borrower of certain items in
addition to interest at lawful rate held to invalidate loans.

December 28,1989.

John F. Doyle, Supervisor,

Division of Consumer Credit,
Banking Department.

You have requested our opinion relative to the interpreta
tion of certain provisions of chapter 214 of the Wisconsin
statutes.

Your first question is whether, under the provisions of
chapter 214, it is permissible for a lender to collect from a
borrower court costs, fees and disbursements either at the
time when action is commenced for the recovery of the
amount loaned or after the entry of judgment in such an
action.

The answer to this question will depend upon the con
struction to be placed upon sec. 214.14, subsec. (6), as well
as upon other provisions of the statutes relating to allow
able costs in actions. Section 214.14 (6) reads as follows:

"No licensee shall, in addition to the interest or charge
herein provided, directly or indirectly charge, contract for
or receive any other charge or amount whatsoever for any
examination, service, brokerage, commission, expense, fee,
bonus or other things or otherwise. If any interest, consid
eration or charges in excess of those permitted by this chap
ter, are charged, contracted for or received, the contract of
loan shall be void and the licensee shall have no right to col
lect or receive any principal, interest or charges whatso
ever."
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It will be noted at the outset that the language of subr
sec. (6) is sweeping in its scope. A lender, in addition to
the permitted interest may not "directly or indirectly
charge, contract for or receive any other charge or amount
whatsoever for any examination, service, brokerage, com
mission, expense, fee, bonus or other things or otherwise."
Chapter 214 is an adaption of a model uniform small loan
law as prepared by the Russell-Sage Foundation (see Huba-
chek. Annotations on Small Loan Laws, p. 64), which has
been enacted in one form or another in thirty-three states.
Subsec. (6) of sec. 214.14 is an adaption of section 13 of the
aforementioned uniform small loan law. Similar provisions
are contained in the law as enacted in the various states and
while there is no decision which we have been able to find
upon the precise point in question here, an examination of
decisions of other states upon cases involving somewhat
similar circumstances is of some assistance.
In Ideal Financing Association v. LaBonte, (Conn. 1935)

180 A. 300, a chattel mortgage providing for the reimburse
ment to the lender of "any expense which the lender has in
curred or contracted for in reclaiming said goods or chat
tels, including reasonable attorneys fees and costs" was,
under statutory provisions practically identical to ours, held
void. In Richmond v. Conservative Credit System, (N. J.
1933) 164 A. 563, the note provided for reasonable costs
including an attorney's fee of fifteen dollars plus fifteen per
cent of the amount of the judgment on entry of judgment.
The comparable section of the New Jersey statute prohib
ited charges other than the permitted interest but also con
tained the additional words "except upon actual foreclosure
of the security or upon the entry of jud^ent". The New
Jersey court distinguished the case of Consolidated Plan v.
Shanholtz, (N. J. 1929) 147 A. 401, where the note was held
void because the agreement was to pay the attorney's fee
upon default. In Hartsfield Co. v. Shoaf, (Ga. 1937) 191
S. E. 693, the lender was suing a guarantor on the borrow
er's note, the contract of guaranty providing that the lender
would exhaust its legal remedies against the borrower and
that in such event the guarantor would be liable for the
amount due together with interest and any "accrued court
coste." The court held that as used in the contract "ac-
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crued court costs" meant only such costs as were recover
able by a creditor in a suit against the principal debtor and
since they were collectible by law (becoming under other
statutes a part of the judgment) they were not a prohibited
charge. In Southern Loan Company v. McDaniel, (Ga. 1934)
177 S. E. 884, the note provided for "costs legally incurred
by the holder hereof in any proceeding properly brought
hereon". It was held that such a provision voided the note
since it authorized an extra charge in violation of the act.
The court considered that the clause would prevent the bor
rower from collecting costs from the lender to which the
borrower might, for example, be entitled in a case which it
had lost in a lower court but won op appeal. In Seaboard
Security Company v. Jones, (Ga. 1980) 151 S. E. 412, it
was held that a mortgage providing for the payment of
"reasonable attorney's fees or court costs incurred by the
grantee in enforcing any part of the contract" rendered the
loan uncollectible. A similar result was reached in Fish-

burne v. Hartsfield Loan & Savings Co., 145 S. E. 495. In
Rothchild v. Citizens Loan Company of Indianapolis, (Ind.
1986) 2 N. E. (2d) 810, the note provided for attorney's
fees in case of foreclosure of the security and it was held
that this did not invalidate the note since the statute per
mitted (as did the New Jersey statute in the Richmond
case, supra) a reasonable attorney's fee "upon final judg
ment in foreclosure proceedings in a court of record". Gen
eralizing as to the results reached in the foregoing cases, we
may observe that costs or attorney's fees provided for or
collected prior to the entry of judgment are condemned,
costs and fees which under other provisions of law are al
lowed upon entry of judgment are permitted, and that in
New Jersey and Indiana the statutes, by exception, ex
pressly so provide.
In Louisiana there are several decisions which appear to

sustain the right of the lender to contract for and collect
costs of collection and attorney's fees without either com
mencement of suit or entry of judgment, among others, Aw-
tomobile Security Corporation v. Randazza, (La. 1981) 185
So. 45 and Unity Plan Finance Co. v. Green, (La. 1984) 155
So. 900. These cases are distinctly in the minority and the
fact that the court of appeals had wavered back and forth
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on the question and that the supreme court had its doubts
(and two dissents) is shown in the Green case. The Louisi
ana decisions were followed in Mason v. City Finance Co.,
(Fla. 1933) 151 So. 521. In Commonwealth v. Pennsyl
vania Loan Corporation, (Pa. 1937) 193 A. 141, the lender
was prosecuted for attempting to collect illegal charges in
addition to interest. Judgment had been entered by the
company for the amount of the note plus a ten per cent col
lection fee for which the note had provided. The court held
that the collection of fees was a violation of the law and also

apparently held that the collection of costs properly taxable
upon entry of the judgment would have been permissible
but, since under Pennsylvania law attorney's fees were not
so taxable, the statute had been violated.
In Wisconsin the allowance of certain items of costs, fees

and disbursements in actions is provided for by statute. In
courts of record, it is provided by section 271.01 that costs
shall be allowed of course to the plaintiff upon a recovery
in the particular cases therein specified. By section 271.03,
it is provided that the costs mentioned in section 271.01 are
to be allowed to the defendant unless the plaintiff is entitled
to costs. The items of costs are set forth in section 271.04.

Subsec. (1) thereof relates to fees, these fees being (as they
might be applied in an action brought for collection of a
small loan) twenty-five dollars when the amount recovered
is over two hundred dollars and less than five hundred dol

lars and fifteen dollars when the amount recovered is less

than two hundred dollars. Subsection (2), sec. 271.04 pro
vides for disbursements and fees of officers, suit tax, service
of process and the like. In subsec. (6), sec. 271.04, it is pro
vided that if judgment be entered by default or upon volun
tary dismissal by the adverse party, the costs taxed under
subsec. (1) shall be one-half what they would have been had
the matter been contested.

In sec. 271.10 it is provided that the clerk shall tax and
insert in the judgment and in the docket thereof, upon ap
plication of the prevailing party upon three days' notice to
the other, the sum of the costs and disbursements as pro
vided, verified by affidavit. By sec. 271.16, it is provided
that upon settlement of an action no greater sum shall be
demanded for costs than at the rate prescribed in ch. 271.
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Costs and fees in justice court are provided for in ch. 307,
it being provided, similarly to the provisions relating to
courts of record, that the prevailing party shall recover the
items of costs set forth and that at the time of entering
judgment the justice may proceed to tax costs in the cause
without notice to the party to whom judgment is rendered.

It will be observed that in all cases it is the prevailing
party, that is, the party in whose favor judgment is ren
dered who is entitled to recover costs and that after judg
ment and not before, these costs are taxable. While a credi
tor may issue process for the purpose of commencing a suit
against a debtor, he acquires no enforceable right to re
cover his expenses by merely so doing. Should the debtor
resist the action successfully, the creditor would have no
claim and in fact would himself have to pay over to the
debtor the taxable costs. Prior to entry of judgment and
taxation of costs, there is but a contingent liability on the
part of the defendant for such costs.

Under sec. 214.07 the banking department is given the
duty and the power of determining the "rate of interest or
charge" which may be made by licensees. In this grant of
power to the banking department the Wisconsin law is dis
tinguished from the enactments in most of the other states,
and this feature of our law is most persuasive in assisting
us to a conclusion. The department has by general order
fixed the "reasonable maximum rate of interest or charge"
to be made by licensees at certain fixed percentages with re
spect to loans of various sizes. It has made no rule authoriz
ing any other charges. Should it appear to the banking de
partment to be desirable or necessary, it has ample au
thority to permit the collection by a lender from a borrower
of some or all of the items of expense incurred in the com
mencement of legal proceedings for collection of loans. It
has been held that small loan laws are to be liberally con
strued in favor of the borrower. Commonwealth v. Penn

sylvania, Loan Corporation, (Pa. 1937) 193 A. 141, 143,
and to prevent the abuses that are intended to be corrected.
Walker v. People's Finance & Thrift Co., (Ariz. 1935) 42
Pac. (2d) 405, 407. Having this rule in mind and in view of
the foregoing considerations, it is our opinion that under
sec. 214.14 (6) a licensee under the small loan law may not
collect from a borrower any sum for court costs, fees or dis-
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bursements incurred in bringing suit against a borrower
unless judgment is entered and such items are duly taxed
and included therein. With respect to the taxation of costs
after entry of judgment in favor of the prevailing party as
authorized by express provisions of the statutes, it is our
opinion that no effect thereon is intended by any of the pro
visions of chapter 214.
You also ask our opinion as to whether certain statements

in notes or chattel mortgages given under chapter 214,
which statements are underlined in your request, would in
validate such notes or mortgages. The provisions in ques
tion are as follows:

(1) " * * Said mortgagee may pay all attorney's
fees, costs and charges for pursuing, searching for, taking,
removing, keeping, storing, advertising and selling such
property * * *'
(2) "That the mortgagee may retain out of the proceeds

of sale of the mortgaged property 'all expenses incurred for
pursuing, searching for, taking, removing, caring for, ad
vertising and selling said property, any prior liens thereon,
and twenty-five dollars attorney's fees.'
(3) "That the mortgagee may sell the mortgaged prop

erty for so much as shall be necessary to satisfy the said
debt, interest charges, 'reasonable expenses of foreclosure
and storage (including such reasonable attornejr's fees actu
ally incurred by second party as may be legally chargeable
against first parties)'.
(4) "That out of the proceeds of sale the mortgagee may

deduct 'all costs and expenses, including legal attorney's
fees'.
(5) "That the mortgagee, upon taking possession of the

mortgaged property, might sell it to satisfy the debt, inter
est 'reasonable expenses of repossession and foreclosure,
storage, (and a reasonable attorney's fee if allowed by
law'."

Holding as we do that in addition to the interest charges
specifically authorized by the banking department, the
lender may not charge, contract for or receive any other
amount whatever except such amounts as may be lawfully
taxable for costs after entry of judgment in favor of the
prevailing party, it is our opinion that the inclusion of the
language in the five cases above specified in the loan instru
ments would invalidate the loan.

RHL
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no longer required nor when employee is inefficient.... 571
Vacation—change in classification of member of classified

service does not deprive his appointing officer of right
to grant 593
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Ch. 263, L. 1939, providing for adoption of county ordinance
by direct le^slation pursuant to 10.43, is unconstitu
tional 719

If ch. 263, L. 1939, is constitutional it is mandatory upon
governing body to submit proposed ordinance to elec
tors; it is not necessary in submission of ordinance to
comply with provisions of 6.23 (8); it is proper to sub
mit ordinance by printing it in full upon official ballot.. 719

If ch. 263, L. 1939, is constitutional mandamus will lie to
compel governing body to submit proposed ordinance
to electors 719

Public officer may question constitutionality of law requir
ing him to act 719

Claims. See Appropriations and Expenditures.
Claims. See Workmen's Compensation.
Clerk of circuit court.' See Courts.
Clerk of circuit court. See Public Officers.
Clerk of circuit court, deputy. See Public Officers.
Closing-out sales. See Municipal Corporations, municipal law.
Closing-out sales. See Trade Regulation.
Commissioners of public lands. See Public Lands.
Commissioners of public lands. See Public Officers.
Communicable diseases. See Public Health.
Commutation of sentence. See Criminal Law.
Conservation commission. See Public Officers.

CONSTITUTIONAL LAW

Seal, state—^use of miniature as ring emblem is not pro
hibited by constitution or statutes 83

Painters' license—district attorney must enforce statute;
is under no duty to refrain from submitting constitu
tional question and may recommend in case of convic
tion that constitutional question be certified to supreme
court 86

Bill providing for excise tax on sale of butter fat and for
deduction of tax from milk checks is not unconstitu
tional 406

Veto ̂ wer—^bill must be returned to house in which it
originated; return without governor's objections is in
sufficient 423

Bill No. 919,A., relating to reorganization of banking de
partment, requires two-thirds vote under provisions of
art. XI, sec. 4, Const 533

Constitutional power of municipalities to finance armories
under ch. 395, L. 1939, discussed 663

Attorney general does not ordinarily pass upon constitu
tionality of statute in absence of showing that officer
requesting opinion will be injured in his person, prop
erty or rights by enforcement of statute involved .... 692

Ch. 263, L. 1939, providing for adoption of county ordinance
by direct legislation pursuant to 10.43, is unconstitu
tional 719

If ch. 263, L. 1939, is constitutional it is mandatory upon
governing body to submit proposed ordinance to elec
tors; it is not necessary in such submission to comply
with provisions of 6.23 (8); it is proper to submit or
dinance by printing it in full upon official ballot 719

If ch. 263, L. 1939, is constitutional mandamus will lie to
compel governing body to submit ordinance to electors 719
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Public oiScer may question constitutionality of law requir
ing him to act 719

CONTRACTS

Agreement between manufacturer and jobber whereby job
ber agrees that products will not be sold below certain
discounts is countenanced by 133.25; said section
creates no exception in favor of state when purchas
ing from such jobber. 179

Administrative office of state cannot insist upon jobber giv
ing greater maximum discount to state than is pro
vided for in such contract 179

Conveyances. See Mortgages, Deeds, etc.
Co-operative associations. See Corporations.

COPYRIGHT

Phonograph record manufacturer _ may not require non
commercial broadcasting station to announce trade
names of records used • • 613

See XXVII 111
Secretary of state has no duty to enforce compliance with

provisions of ch. 177, Stats.; his duty is confined to issu
ing licenses and collecting fees there provided for .... 690

Coroner. See Public Officers.

CORPORATIONS

Foreign corporation—^Pederal National Mortgage Associa
tion as instrumentality of federal government need not
comply with 226.02 (2) before purchase of mortgages
upon state real estate 3

Securities law—^partner in securities fim licensed to sell
securities must have agent's license if he is engaged in
their sale on behalf of partnership 80

Securities law—sale of certificates involving monthly pay
ments by investor, purchase of stcwk of savings and
loan or building and loan associations, also pajnnent
of premiums on life insurance policy constitutes sale of
security under 189.02 (7); salesmen are agents and
require license under 189.12 and 189.13; certificates re
quire registration 174

Motor transportation—WPA truck rental contracts and
practices thereunder examined to determine whether
such trucks are operated by U. S. within language ofexem|tion, 194.06 (1) ...................... 212

Co-operative associations—signers of articles of non-stock
corporation organized under general corporation law or
as co-operative under ch. 185 may not revoke or amend
articles under 180.06 (5) 242

Investment associations—^sale of certificates evidencing in
terest in investment plan involving monthly payments,
premiums on life insurance policy, etc., if not doing
banking business under 224.02 is doing business under
216.01; such certificates require registration under se
curities law 244

Securities law—^"contract deposit certificates" issued by
mutual savings bank whereby holders share in net
profits of bank are securities as defined in 189.02 (7);
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salesmen soliciting purchasers are agents under 189.02
(1) 274

Motor transportation—^ton mile tax is not refundable by
public service commission on theory that license for
truck of 25,999 pounds was issued whereas no license
should have been issued for truck in excess of 23,999
pounds; such refund would in any event be governed
by 20.06 (2) 296

Motor transportation—privately owned truck rented by
WPA as unit with driver is not exempt from provisions
of 194.05 (1) as amended; is exempt if driver is em
ployed by government 357

Articles of incorporation—amendment providing that num
ber of directors may vary, depending upon certain con
tingencies, is permissible 439

Reconstruction Finance Corporation—^221.56 does not apply
to corporation in connection with purchase of preferred
stock and debentures of state bank 476

Securities law—^provisions of ch. 153, L. 1939, requiring
banks and trust companies to secure "bank license" in
order to engage in specified security transactions, do
not apply to national bank 600

Small loans law—^lender may not collect from borrower
costs, fees or disbursements incurred in suit against
borrower unless judgment is entered and such items
are included therein; no effect on provisions of statutes
relating to taxation of costs in favor of prevailing
party upon entry of judgment is intended by ch. 214,
Stats 723

Small loans—specified provisions of loan instruments given
under ch. 214, Stats., providing for pajrment by bor
rower of items in addition to interest at lawful rate
held to invalidate loans 723

Corrupt practices. See Elections.
Costs and fees. See Courts.
Counsel for county. See Appropriations and Expenditures.

COUNTIES

County board may, if it chooses, disregard vote of electors on
Suestion submitted by referendum on subject within
uties of county board 11

County board committee—^special committee appointed to
work out reapportioning of county trunk system of
highways with county committee and commissioner may
not alter system without approval of state highway
commission 15

Judge, county—59.15 (1) in so far as it applies to salary
was repealed by ch. 486, L. 1935 (253.15 (4) ); under
253.15 (4) jud^ is entitled to fees, per diem or com
pensation provided by general or special statutes;
county board may not legislate with respect thereto
except as to fees, per diem, etc., payable from or re
ferable to county treasury; fee, per diem, etc., is refer
able to or payable from county treasury if treasury
may ultimately be liable therefor 139

County board may permit use of court room for non-gov
ernmental function provided such use is in interest of
public welfare and does not interfere with use by judi-
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clary; powers of circuit court and judge in this re
spect discussed 186

Judge, county—salary paid by virtue of special act of legis
lature conferring upon court certain circuit court and
justice of peace jurisdiction and providing that judge
receive salary of $1,200 per annum until changed by
county board is not affected by 253.15 (4); judge is not
entitled to fees collected under such section 204

Judge, county—sec. 253.15 (4) does not convert salary
method of compensation into fee method where neither
special act nor resolutions of county board authorize
fee method 204

Agricultural agent—county board has power to determine
where office shall be located even though it locates it
elsewhere than at county seat 339

County board—^has power to determine where county offices
shall be located even though it locates them elsewhere
than at county seat 339

Ordinance—county may not pass tavern closing ordinance
which provides that no premises in county for which
beer license is issued be permitted to remain open for
any purpose during hours 1:00 A. M. and 8:00 A. M... 347

Ordinance—49.51 precludes county board from delegating
to committee authority as to selection, retention, qual
ifications and compensation of personnel of county
pension department 353

Pension departoent, county—49.51 precludes county board
from delegating to committee authority as to selection,
retention, etc., of personnel 353

County order:—disbursement of pension money from county
treasury may be made only on order of county clerk
signed by chairman of county board 360

County order—^holder may maintain action against county
if treasurer refuses payment upon presentation, even
if refusal is for want of funds 360

County board—may provide for audit by tax commission of
county books; has no power to employ private ac
countant 367

Ordinance—county board may provide for audit of county
books by tax commission by ordinance and resolution.. 367

Ordinance, duly enacted cannot be amended, repealed or sus
pended by resolution 367

Ordinance, dance hall—adopted pursuant to 59.08 (9) and
351.57 applies to tavern having dance floor space;
source of music, type of floor, etc., are not determining
factors 392

County board may not provide by resolution that husband
and wife will not be continued on pay roll at same time 446

County board—one board cannot, by providing method as
to how resolution may be amended or repealed, require
succeeding boards to conform to method 588

Ch. 357, L. 1939, as amended by ch. 500, does not prohibit
county from disposing of salvage materials to employees
nor use of county road equipment for private individ
uals or other municipalities 615

County may not sell gas, oil or gravel to its employees .... 615
Ordinance, zoning—^where sig;ns of only certain type are

permitted published record of nonconforming uses
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should contain description of land upon which such
signs are located unless county issues building permits 626

Ordinance, zoning—can become effective in town only if
town board approves prior to its adoption by county
board 626

Ordinance, zoning—59.97 (1) authorizes regulation of struc
tures and buildings by county; it may regulate struc
tures by including them in ordinance definition of
buildings 626

Ordinance, county—proceeding for violation of traffic ordi
nance is civil action even where provisions are same as
stote law under which criminal action could be brought 636

Ordinance, county—where defendant in action for violation
of traffic ordinance demands jury trial in justice court
he must pay fees as in other civil actions 636

(Tounty board may delegate function of examining, settling
and allowing current accounts only to committees
named in ch. 348, L. 1939, subject to limitations pre
scribed by that chapter 641

Ordinance regulating speed under authority of 85.43 (1)
and 59.07 (11) and following ch. 85 in its provisions
need not be entirely reenacted because of changes made
in 85.40 and 85.43 by ch. 407, L. 1939; should be
changed so as to increase speed limits in conformity
with 85.40 (6) 702

Ordinance, civil service—ch. 263, L. 1939, providing for
adoption of ordinance by direct legislation pursuant to
sec. 10.43 is unconstitutional 719

Ordinance, civil service—^if ch. 263 is constitutional it is
mandatory under 10.43 (4) upon governing body to
submit proposed ordinance to electors; it is not neces
sary in submission to comply with 6.23 (8); it is proper
to submit proposed ordinance by printing it in full upon
ballot 719

Ordinance, civil service—^if ch. 263 is constitutional man
damus will lie to compel governing body to submit pro
posed ordinance to electors 719

County agricultural agent. See Counties, agricultural agent.
Counfy agricultural societies. See Agriculture, agricultural so

cieties.
County board. See Counties.
County board. See Public Officers.
County board. See Public Officers—supervisor, county.
County board chairman. See Public Officers, county board.
County board committee. See Counties.
County board committee. 'See Counties, county board.
County board member. See Public Officers, coimty board.
County board resolutions. See Counties, county board.
County clerk. See Public Officers.
County clerk, deputy. See Public Officers.
County highway employee. See Public Officers—^highway em

ployee, county.
County judge. See Counties, judge.
County judge. See Courts—^judge, county.
County judge. See Public Officers—^judge, county.
County lands. See Public Lands.
County medical director. See Public Officers—^medical director,

county.
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County nurses. See Public Health. Page
County orders. See Appropriations and Expenditures.
County orders. See Counties.
County ordinances. See Counties, ordinances.
County pension department. See Counties, pension department.
County service officer. See Public Officers—^service officer,

county.
County supervisor. See Public Officers—supervisor, county.
County treasurer. See Public Officers.

COURTS

Court, juvenile—jurisdiction and county liability cease when
"neglected" or "delinquent" child reaches 18 years of
age and when "dependent" child reaches 16 years ex
cept in cases excepted where jurisdiction and therefore
liability must or may be extended to age 21 7

Justice of peace—sec. 56.08 is applicable to justice court;
unless justice provides otherwise section operates as
commitment to hard labor as matter of course 71

Clerk of circuit court—^in civil suit for failure to perform
duties of office it is not duty of district attorney to de
fend action 96

Clerk of circuit court—^in civil suit for failure to perform
duties of office county board may not authorize retain
ing counsel to be paid by county 96

Clerk of circuit court—^in civil suit for failure to perform
duties of office county need not reimburse clerk for ex
pense of defending action; may do so 96

Judge, county—59.15 (1) in so far as it applies to salary
was repealed by ch. 486, L. 1935 (253.15 (4) ); under
253.15 (4) jud^ is entitled to fees, per diem or com
pensation provided by general or special statutes;
power of county board to legislate with respect thereto
is discussed 139

Clerk of circuit court paid salary must collect fees for filing
delinquent income tax warrant from taxpayer at time
warrant is satisfied or released; 71.36 (7) applies only
where clerk is not paid on salary basis 168

Costs and fees—punctuation marks are not counted as
words or figures under 271.17; each digit of fig^ure is
counted as separate word 171

County board may permit use of court room for non-gov
ernmental function provided such use is in interest of
public welfare and does not interfere with use by ju
diciary; powers of circuit court and judge in this re
spect discussed 186

Judgrment rendered and docketed in court of record in
county in which real property of pensioner is located
prior to filing of old-age pension certificate has priority
over old-age pension lien as to all his property except
homestead; priority of mechanic's lien for improve
ments on homestead and foreclosure judgement discussed 230

Witness—out-of-state chemist otherwise qualified to testify
as expert is competent as such; no statute requires
chemist to be licensed before he is competent as expert
witness 332

Estate of minor whose parents are on relief must be ex
pended for his support and education before he is en
titled to public relief; may not be used for support of
indigent parents 401
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Recognizances—^under 361.20 only those given in murder
cases must be docketed by clerk of circuit court 450

Court, juvenile—ch. 48, Stats., does not authorize commit
ting to state public school dependent Indian child who
resides on reservation and who maintains his tribal
relations 455

Estates—31 USCA 191 (sec. 3466, R. S.), relating to distri
bution of insolvent estate, takes precedence over 313.16,
Wis. Stats 507

Assistants in civil and criminal cases—^power of court to
appoint special prosecutor or district attorney when
district attorney is disqualified is not limited to ap
pointing for trial of case; extends to appeal or review
in supreme court 546

Limitations on fees for preparation and trial in lower court
under 59.44 (2) are not applicable on appeal 546

Legal holiday—^under 256.17 both governor and president
may designate day of thanksgiving and both days des
ignated are legal holidays 605

Proceeding for violation of county traffic ordinance is civil
action even where provisions are same as state law un
der which criminal action could be brought 636

Where defendant in action for violation of county traffic
ordinance demands jury trial in justice court he must
pay fees therefor as in other civil actions 636

Courts, juvenile. See Courts.

CRIMINAL LAW

Taking and detention of minors—conviction under 340.55 is
not conviction of "kidnaping" within meaning of
359.07 4

Kidnaping—conviction under 340.55 is not conviction of
"Wdnaping;" within meaning of 359.07 4

Commutation of sentence is construed to mean, in case in
question, that two sentences run concurrently after
second sentence was imposed 41

Gambling—^"bank night" as operated, allowing persons who
have not purchased tickets to join in plan, is not in
violation of 348.01 54

Reported question—may, in case of conviction under crim
inal statute which district attorney believes to be un
constitutional, be certified to supreme court 86

Embezzlement—where employee embezzles funds of em
ployer during term of one surety bond and later re
places same by further misappropriation during term
of subsequent bond, liability for loss rests on sureties
of bond during term of which first offense occurred ... 100

Gambling—so-called bank night insurance held to be lottery 132
InformePs fee—deputy sheriff is not entitled to fee under

353.24 in case of arrest for violation of ch. 29, regard
less of whether such arrest is made pursuant to re
quest of conservation commission under 29.07 299

Libel and slander—two witnesses other than one slandered
must hear language used at identical time for prosecu
tion under 348.41 (3) 307

Gambling—device in nature of punch board whereby pur
chaser of chance receives box containing merchandise,
number of which corresponds to that on tab of larger
box constitutes lottery 312
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False representations—49.124 (1) should be followed in
prosecution of one making, to secure relief for himself
or others; 49.124 (2) applies to all other acts interfer
ing with proper adminstration of relief whether or not
offender is relief recipient 380

Embezzlement—where A employs B in one county and au
thorizes him to sign checks on A for specific purpose
and B signs in adjoining county check on A for his
own purpose, B is guilty if check is paid 426

Embezzlement—^may be prosecuted under 343.17 or 343.20.. 426
Larceny—^where A employs B in one county and authorizes

him to signn chec^ on A for specific purpose and B
signs in adjoining county check on A for his own pur
pose, B is guilty if check is paid 426

Venue—^prosecution for embezzlement and for larceny
should be laid in county in which check is signed and
delivered 426

Recognizances—^under 361.20 only those given in murder
cases must be docketed by clerk of circuit court 450

Gambling—scheme of "treasure chest" (modified form of
bank night) is lottery 457

Gambling—^vertising scheme called "money words" is
lottery 529

Sale to employee—^gasoline and lubricating oil used in op
eration of motor vehicle are not "fuel" within meaning
of 348.54 543

Gambling—system described for ticket dispenser in box of
fice of theater, which involves prize, chance and consid
eration, is lottery 556

Flag—^use of emblem containing picture of American flag
in background does not constitute violation of 348.479
where emblem is used in connection with patriotic cele
bration 598

Tribal Indian who contracts marriage pursuant to state law
may not be prosecuted criminally in state courts for
nonsupport or abandonment 603

Sale to employee—ch. 357, L. 1939, as amended by ch. 500,
does not prohibit county from disposing of salvage ma
terials to employee nor does it prohibit use of county
road equipment for private individual or for other
municipality 615

Sale to employees—^various activities of highway commis
sion analyzed as to whether sale of certain articles or
rendering of certain services to public employees would
constitute violation of ch. 357, L. 1939, as amended by
ch. 500, L. 1939 713

DAIRY AND FOOD

Butter substitutes—sale of Jelke's good luck vegetable
shortening and Jelke's good luck vitamin fortifier con
sidered with reference to 97.42 436

Provisions of 97.27, pertaining to preservatives, do not con
flict with 97.25, pertaining to adulteration of food
products 661

Dairy products. See Agriculture.
Dance hall ordinances. See Counties—ordinances, dance hall.
Dealers' license plates. See Automobiles, law of road.
Deeds. See Mortgages, Deeds, etc.



742 Opinions op the Attorney General

Page

De facto officers. See Appropriations and Expenditures.
De facto officers. See Public Officers.
Dentistry. See Public Health.
Department of commerce. See Appropriations and Expendi

tures.
Department of public welfare. See Public Welfare.
Deputy clerk of circuit court. See Public Officers—clerk of cir

cuit court, deputy.
Deputy county clerk. See Public Officers—county clerk, deputy.
Deputy sheriff. See Public Officers—sheriff, deputy.
Detectives. See Police Provisions.
Detectives. See Words and Phrases.
Director of public service commission. See Public Officers, pub

lic service commission.
District attorney. See Public Officers.
District attorney pro tempore. See Public Officers, district at

torney.
Divorce counsel. See Public Officers.
Drought relief, emergency. See Appropriations and Expendi

tures.

EDUCATION

School administration—teacher on part-time basis with vo
cational school at time ch. 374, L. 1937, became effective
can have no claim to tenure upon basis of prior con
tinual services 69

Student safety patrols—school boards may authorize, when
such patrols are kept within proper confines and exer
cise no municipal police functions; liability of school
boards, principals, superintendents, etc., analyzed 103

Vocational education—student over 21 years of age, entirely
self-supporting, who claims intention of malang city in
which school is located her permanent residence, etc., is
resident for tuition purposes 115

Vocational education—stete board in computing amounts
expended for salaries upon which to compute federal
and state aid under 41.21 (1) (b) is not authorized to
deduct tuition received by local school 196

Vocational agriculture—40.345 has no application to local
teacher who does supervised practice work in farm com
munities and occasionally transports pupils to visit
farm projects 376

ELECTIONS

Judge, municipal—sec. 17.21 (2) controls election of judges
of courts created by special act which have jurisdiction
throughout county 47

Nomination—circulation of papers of county judge through
out county is in compliance with 5.26 (4) 56

Citizenship—child bom at Washington, D. C., to federal
employee who was resident of stote and has maintained
his residence in state takes domicile and residence of
parent; such child upon reaching majority and until she
intentionally acquires residence elsewhere is resident of
state for voting purposes 208

Corrupt practices—amount candidate for circuit judge may
expend in campaign is governed by 12.20 (1) (h) .... 479

Electric lines on highways. See Bridges and Highways.
Embalmers. See Public Health.
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Page
Embalmers and funeral directors. See Public Health.
Embezzlement. See Criminal Law.
Emergency board. See Appropriations and Expenditures.
Emergency drought relief. See Appropriations and Expendi

tures—drought relief.
Employees' bonds. See Bonds, fidelity bonds.
Encroachments. See Bridges and Highways.
Estates. See Courts.
Exemption. See Taxation.
Extension of time for pasrment of taxes. See Taxation.

False representations. See Criminal Laiw.
Federal national mortgage association. See Corporations, for

eign corporations.
Fidelity bonds. See Bonds.
Filed. See Words and Phrases.

FISH AND GAME

Conservation commission may not enter into agreement with
fishermen whereby fishermen are permitted to fish for
carp during closed season provided they agree to hold
all carp for given price; such agreement violates ch.
133, Stats 165

Right of game warden with reference to entering portions
of refrigerated locker plant and opening lockers dis
cussed 198

Manager of refrigerated locker plant is not responsible for
seeing that game belongring to customer is removed at
expiration of time when it may be kept in locker 198

Before individual locker may be searched it must be defi
nitely described in warrant 198

Bird refuge—state has not ceded to federal government jur
isdiction over "Necedah migratory waterfowl rciuge";
regulation of hunting and trapping in area is vested in
state conservation commission under 29.174 259

Informer's fee—deputy sheriff is not entitled to fee under
353.24 in case of arrest for violation of ch. 29, regard
less of whether such arrest is made at request of con
servation commission under 29.07 299

Wholesale fish market—^29.48 does not apply to sale of bull
heads, pickerel and catfish by wholesale dealer licensed
under 29.135 where fish were taken in another state
during open season there 334

Outlying waters—bays and harbors of Door county on Lake
Michigan and on Green Bay are outljnng waters 441

Inland waters—question of fact is involved in determining
whether body of water is inland or outlying within
meaning of 29.01 (4) 441

Flag. See Criminal Law.
Folio. See Words and Phrases.
Foreign corporations. See Corporations.
Forest lands. See Public Lands.
Fuel. See Words and Phrases.
Fuel oils. See Oil Inspection.
Fuel oils. See Words and Phrases.
Funeral directors. See Public Health, embalmers and funeral

directorsw

Gambling. See Criminal Law.
"Good" time. Sm Prisons, prisoners.
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Governor. See Public Officers. Page
Guardian ad litem. See Indigent, Insane, etc.—sanity bearings.

Highway commission. See Public Officers.
Highway employee, county. See Public Officers.
Home demonstration agent. See Public Officers.
Hospitalization. See Indigent, Insane, etc.—^poor relief.
Huber law* See Prisons, prison labor.
Hydrotherapy. See Physicians and Surgeons, basic science law.

Illuminating oils. See Oil Inspection.
Illuminating oils. See Police Regulations.
Income. See Words and Phrases.
Income taxes. See Taxation.

INDIANS

Ch. 48, Stats., does not authorize juvenile court to commit
to state public school dependent child who resides on
reservation and maintains his tribal relations 455

Tribal Indian who is government ward and contracted mar
riage pursuant to state law may not be criminally
prosecuted in state court for nonsupport or abandon
ment 603

INDIGENT, INSANE, etc.
Poor relief—county cannot charge against town expenses

incurred by town officers for relief of transient who has
no legal settlement anywhere 1

Poor relief—sheriff is not charged with care of poor within
meaning of 49.08 16

Poor relief—^failure to give written notice required by 49.18
(2) (emergency medical relief) defeats hospital's right
to recover from municipality 16

Poor relief may, under 49.03, be gdven by town, city or vil
lage or directly by county; if proper notice is given
place of legal settlement is liable 27

Sanity hearings—district attorney shall not act as guard
ian ad litem 30

Custody and supervision by department of mental hygiene is
not lost if department transfers to county asylum for
chronic insane person sentenced to life imprisonment
subsequently transferred to Winnebago state hospital
by board of control acting as commission in lunacy ... 193

Poor relief—49.51 precludes county boards from delegating
to committee authority pertaining to selection, reten
tion, qualifications and compensation of personnel of
county pension department 353

Poor relief—county on county system may not ac^ire title
to real estate by purchase for housing relief dfients, ex
cept in circumstances where county can meet problem
in no other feasible manner; property acquired by tax
deed may be used for such purpose 372

Poor relief—^9.124 (1) should be followed in the prosecu
tion of persons making false representations to secure
relief for themselves or others; 49.124 (2) applies to
all other acts interfering with proper administration
of relief whether or not offender is relief recipient.... 380

Poor relief—estate of minor whose parents are on relief must
be expended for his support and education before he is
entitled to public relief but may not be used for support
of indigent parents 401
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Legal settlement—^for relief purposes acquired in village of
Ontario is not changed by ch. 192, L. 1939

Poor relief—^minor enjosnng derivative settlement in city
of this state does not lose that settlement by marriage
to person not settled in Wisconsin nor by acquiring le
gal settlement in another state 584

Poor relief—school district at which members of family re
ceiving aid attend school is entitled to reimbursement
under 40.21 (2); if county system of relief prevails re
imbursement must be made by county 586

Sanity hearing—member of county psychiatric service who
signs petition to institute proceedings for commitment
and treatment may he considered as "friend" for pur
poses of 51.01 (1) 634

Legal settlement—^husband does not obtain derivative settle
ment from wife's settlement; children of such parents
derive their settlement from that of mother 675

Poor relief—^person living in automobile trailer with his
family within limits of town may acquire legal settle
ment there within meaning of 49.02 if during period of
his residence he carries on his usual vocation and does
not receive relief 696

Informers' fees. See Criminal Law.
Informers' fees. See Fish and Game.
Inland waters. See Fish and Game.
Inland waters. See Words and Phrases.

INSURANCE

Domestic insurance company may invest its surplus funds in
real estate mortgages under 201.25 and 219.01 but may
not use such funds as capital for conducting real estate
mortgage brokerage business 49

School bus-^0.345 has no application to local vocational
agriculture teacher who supervises practice work in
farm communities and occasionally transports pupils
to farm projects 376

Sec. 201.03 (1) does not require that applicants pay re
quired amount of premiums in cash without borrowing 541

State insurance fund—city of Milwaukee, having legal title
to Milwaukee auditorium, may insure entire value in
state fund regardless of fact that private corporation
owns equity in building 687

See XXII 844

INTOXICATING LIQUORS
Licensed tavern operator is not ineligible to serve on town

hoard nor is town board member ineligible to be li
censed; town board member may pass upon neither his
own application nor any other application for license.. 228

See XXIV 292
Dealer operating under "Class A" retail license only may

not accept order from hotel guest who is not on licensed
premises and deliver liquor to guest where sale is not
consummated on dealer's licensed premises 251

Town board may grant liquor licenses which will be eflFective
at once and will terminate July 1 of that year when
electors of town vote at spring election to changes from
licensing to nonlicensing status or vice versa 275
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INTOXICATING LIQUORS—(Continued) Page
Posted person—one selling or giving away liquor to prohib

ited person is liable if he has actual notice of prohibi
tion; written notice is not necessary 514

Contra XXIV 182
Power of state treasurer to issue liquor licenses to country

clubs under 176.05 (4a) is not limited by oi>eration of
176.05 (21) as created by ch. 397, L. 1939 618

Six-month license issued under 176.05 (6) stands on same
footing as annual license so far as 176.05 (21) is con
cerned 618

Investment associations. See Corporations.

Judge, circuit. See Public Officers.
Judge, county. See Counties.
Judge, county. See Courts.
Judge, county. See Public Officers.
Judge, municipal. See Elections.
Judge, municipal. See Public Officers.
Jud^ent. See Courts.
Justice of the peace. See Courts.
Juvenile courts. See Courts, juvenile.

Kidnaping. See Criminal Law.

LABOR

Labor relations—existing contracts between employer and
labor organizations providing for check-off are not ab
rogated or voided by ch. 75, L. 1939 356

Labor relations. See Labor.
Larceny. See Criminal Law.
Law of road. See Automobiles.
Law of road. See Bridges and Highways.
Legal holidays. See Courts.
Legal settlement. See Indigent, Insane, etc.
Legal settlement. See Indigent, Insane, etc.—^poor relief.
Legal settlement. See Minors.

LEGISLATURE

Requirement in 36.16 (2) with reference to recommenda
tions for remission of nonresident tuition is mandatory;
newly elected legislator can make no appointment for
any semester prior to next ensuing fall semester 156

Member may accept commission in officers' reserve corps
while not in active service 292

Liability of school boards, principals, superintendents, etc. See
Public Officers, liability.

Liability of teachers. See Public Officers, teacher liability.
Liability of teachers. See Public Officers, liability.
Libel and slander. See Criminal Law.
Library employees, city. See Civil Service.

LOANS FROM TRUST FUNDS

Sec. 25.05 (5a) has no application when county sells to
U. S. lands located in municipality which obtoined loan
and levied irrepealable tax to pay same, which were ac
quired subsequently by county through tax deed 118

See XVII 615
Contra XX 214
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LOANS PROM TRUST FUNDS—(Continued) Page

Notes or certificates of indebtedness held by conunissioners
of public lands may be assigned in their discretion.... 269

Instalments of principal and interest due on loans of all
municipalities in county should be paid by county treas
urer to state treasurer out of tax moneys collected be
fore tax sale or by sale of certificates 509

When all real estate located in municipality having loan is
acquired by county through tax deed before loan is
repaid and loan cannot be collected in any other way
proceeds of real estate when sold by county should be
applied on loan instalments due and unpaid 509

Lotteries. See Criminal Law, gambling.

Malfeasance. See Public Ofiicers.
Manager of municipal water department. See Public Officers.
Marketing. See Agriculture.
Marketing. See Markets.

MARKETS

Marketings—fact that person has license to peddle under ch.
129, Stats., does not authorize him to become milk
dealer in regulated milk market without obtaining
license under 100.03 149

Unfair sales—merchant may offer commodities for sale or
sell at price not lower than invoice or "replacement
cost", whichever is lower 700

MARRIAGE

Divorce—^minor girl takes and follows legal settlement of
her husband and retains it during year immediately fol
lowing granting of absolute divorce 65

See Phjrsicians and Surgeons, basic science law.
Mayor. See Public Officers.
Medical director, county. See Public Officers.
Mendota state hospital. See Public Lands.

MILITARY SERVICE

Words "recognized by the United States veterans' bureau"
in 129.02 modify entire phrase; no other certificate of
disability may be substituted 9

Veterans* compensation—^proceeds of certificate while in
form of money are exempt from judicial process aimed
at subjecting them to claims of creditors; court cannot
order guardian to cash certificate before maturity and
apply proceeds to satisfaction of claim nor subject pro
ceeds to payment of such claim after maturity of
certificate 92

Naval militia—^adjutant general has no power to parallel
g^rade and rank of officer serving also in U. S. naval re
serve and holding identical post in both cases 279

MINORS

Child protection—^jurisdiction of juvenile court ceases and
county liability therefore ceases when "neglected" or
"delinquent" child reaches 18 years of age and when
"dependent" child reaches 16 years except in cases ex
cepted where jurisdiction and liability must or may be
extended to age 21 7



748 Opinions op the Attorney General

MINORS—(Continued) Page
Legal settlement—^minor girl takes and follows legal settle

ment of her husband and retains it during year immedi
ately following granting of absolute divorce 65

Child protection—district attorney is under no duty to ini
tiate adoption proceedings arising under 48.36 nor to
prepare necessary papers in such proceedings 272

Estate of one whose parents are on relief must be ex
pended for his support and education before he is en
titled to public relief; may not be used for support of
parents . 401

Child protection—ch.- 48, Stats., does not authorize juvenile
court to commit to state public school dependent Indian
child who resides on reservation and who maintains his
tribal relations 455

Legal settlement—derivative settlement in city in state is
not lost by marriage to one not settled in Wisconsin
nor by acquiring legal settlement in another state 584

Minor cannot hold oflSce of deputy county clerk 591

Monopolies. See Trade Regulation.

MORTGAGES, DEEDS, ETC.
Domestic insurance company may invest its surplus funds

in real estate mortgages under 201.25 and 219.01 but
may not use such funds as capital for conducting real
estate mortgage brokerage business 49

Warranty deed—county clerk has no implied authorization
to convey county lands 478

Conveyance-^eed signed by grrantors and delivered but with
consideration omitted and to be subsequently inserted
by grantee is -valid if instrument so completed repre
sents actual agreement of parties 527

MOTHERS' PENSIONS

County pension agency may not require as condition to
granting aid under 48.33 that applicant contract to reim
burse county or convey or pledge present or future prop
erty; funds may be placed in escrow or joint account to
be used for beneficiary where county pension agency is
otherwise free to deny aid until funds are exhausted.. 135

To qualify for aid in case where father is placed on proba
tion or is paroled child must also be dependent upon
public for support 419

See IX 521
Grants made, not amounts actually paid, to beneficiaries are

to be used as basis for figuring reimbursement of
counties and prorating among counties under 48.33
and 49.51; under federal social security act funds are
available only in amount of sums actually expended .. 499

When state reimburses county for deficiency in past months,
pajnnents are to be made by county to beneficiaries as
provided in 49.51 (4) except where beneficiary is dead
or is no longer eligible for assistance 499

See XXV 441
XXVI-206

Motor transportation. See Corporations.
Motor vehicle department. See Appropriations and Expendi

tures.
Motor vehicle department. See Public Oflicers.
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Page

Motor vehicle fuel tax. See Automobiles.
Motor vehicle fuel tax. See Taxation.
Municipal borrowing. See Municipal Corporations.

MUNICIPAL CORPORATIONS

Beer license—^issuance of second license under 66.06 (10)
for same premises during same license year is within
power of proper authorities — 123

Municipal borrowing—^temporary loan made by county and
repaid out of current funds pursuant to resolution au
thorizing loan, eliminates necessity for carrying tax
levied under 67.12 (2) into next tax roll where repay
ment occurs prior to time for making up next tax roll.. 277

Beer license—Class "B" retailers' licenses may be issued
only to department of agriculture on state fair
grounds; license of concessionaire operating tavern on
state fair grounds, power of town board to regulate
taverns on state fair grounds, etc., discussed 325

Soda water beverages—^town board may not require con
cessionaire on state fair grounds to take out license
either during fair week or otherwise 325

Beer license—county may not pass tavern closing ordi
nance which provides that no premises in county for
which retail liquor or beer license is issued shall be
permitted to remain open for any purpose during 1:00
A. M. and 8:00 A. M 347

Ordinance, civil service—employee of city board of educa
tion probably does not come within purview of ordi
nance adopted pursuant to 66.19; library employee
comes within purview 386

Municipal law—^merchant selling out seasonable merchan
dise at close of season is not required to obtain license
for closing-out sale 471

Sewage system—^public service commission may not hold
hearing to determine rates to be charged municipality
by another municipality where service was acquired by
order of state board of health 503

Municipal borrowing—^temporary borrowing by school dis
trict for current and ordinary expenses which can be
paid out of current revenues may be done without re
gard to constitutional debt limit 569

Municipal borrowing—^legislature has wide discretion in de
fining public utilities under art. XI, sec. 3, Const.; ch.
395, L. 1939, is probably valid legislation in treating ar
mory as public utility for purposes of financing without •
creating municipal indebtedness 663

Municipal judge. See Elections—judge, municipal.
Municipal judge. See Public Officers—judge, municipal.
Municipal law. See Municipal Corporations.
Municipal utility commission. See Public Officers.

National banks. See Banks and Banking.

NATIONAL GUARD

Armory—constitutional power of municipality to finance,
under ch. 395, L. 1939, discussed 663

Naval militia, state. See Military Service.
Naval reserve, federal. See Military Service, naval militia.
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Negligence. See Public Oilicers, liability. Page
Negotiable instruments. See Trade Regulation.
Newspapers. See Public Printing.
Nominations. See Elections.

Officers' reserve corps, federal. See Public Officers.

OIL INSPECTION

Illuminating oils—^practice of selling two distinct trade-
marked oils under two names at different prices is pro
hibited where oil is actually of one trade-mark and
drawn from same storage tank 336

Illuminating oils—^practice of retail dealers buying one
grade of fuel and selline same grade under several dif- ;
ferent grades is prohibited where fuel is sold as of {
grade of higher quality than that actually purchased by |
retailer 336 I

Deputy oil inspector appointed under ch. 168 may not, as
such, stop vehicle transporting more than 20 gallons i
of g^oline into state, examine documents, etc., and re- |
port to state treasurer or state supervisor of inspec- i
tors; such duties may be conferred on such deputies by {
treasurer in performance of duties under 78.09 342 i

Mixed product consisting of naptha and gasoline shipped |
into state rather than separate products should be inr I
spected 535

Pees for testing mixed product when computed upon gallon- |
age basis should be based upon total gallonage even {
though such amount includes some in tank which had |
previously been inspected 535 '

Sign indicating gravity test but not distillation test of mo- |
tor fuel is required 535 |

Heating oils must be inspected under ch. 168 535 '
Fuel ou which can be said to be product of petroleum like I

kerosene, gasoline, etc., is subject to terms of ch. 168,
Stats 560

Old-age assistance. See Social Security Law.
Ordinances, civil service. See Municipal Corporations.
Ordinances, county. See Counties.
Ordinances, dance hall. See Counties.
Ordinances, traffic. See Counties—ordinances, county.
Ordinances, zoning. See Counties.
Outlying waters. See Fish and Game.
Outlying waters. See Words and Phrases, inland waters.

Painters' licenses. See Constitutional Law.
Parole. See Prisons, prisoners.
Partnership. See Trade Regulation.

PEDDLERS

Words "recognized by the United States veterans' bureau"
in 129.02 modify entire phrase; no other certificate of
disability may be substituted 9

Fact that person has license to peddle under ch. 129, Stats.,
does not authorize him to become milk dealer in regni-
lated market without obtaining license under 100.03 .. 149

Pension department, county. See Counties.
Pension investigator. See Public Officers.
Pharmacy. See Public Health.
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PHYSICIANS AND SURGEONS Page
Basic science law—Aboard of medical examiners may not

issue licenses by reciprocity by mail vote of individual
members; board can act only in regular or special
meeting 659

Basic science law—licensed physician may operate estab
lishment for practice of massage and hydrotherapy
without obtaining massage license 685

Basic science law—^foreign license to practice medicine and
surg^ery confers no privilege to practice any branch of
healing art in state 685

Plats. See Real Estate.
Platting lands. See Real Estate.

POLICE REGULATIONS

Illuminating oils—^practice of selling at retail two distinct
trade-marked oils under two distinct names and at dif
ferent prices is prohibited where oil is actually of one
trade-mark and drawn from same storage tank ...... 336

Illuminating oils—^practice of retail dealer in fuels buying
one grade and selling this gnide under several different
grades and prices is prohibited where sold as of grade
of higher quality than that purchased by retailer 336

Detective, private—employee of corporation engaged in
making investigation and reports on efficiency and hon
esty of employees of certain business is within mean
ing of 175.07 et seq.; required to be licensed and bonded 485

Political subdivision. See Words and Phrases.
Poor relief. See Indigent, Insane, etc.
Poor relief. See Social Security Law.
Posted persons. See Intoxicating Liquors.
Prison labor. See Prisons.
Prisoners. See Prisons.

PRISONS

Prisoner—^under 53.11 (3) consecutive sentences are to be
construed as one continuous sentence for purpose of
calculation of credit for good behavior, whether im
posed at same time or not 12

Prisoner—commutation of sentence is construed to mean, in
case in question, that two sentences run concurrently
after second sentence was imposed 41

Prison labor—^unless justice of peace provides otherwise,
56.08 operates as commitment to hard labor 71

Prisoner—^in case of father who has been sentenced to penal
institution for at least one year and is placed on proba
tion or paroled child in order to qualify for mothers'
pension must also be dependent upon public for proper
support 419

See IX 521
Prison labor—^person sentenced to county jail for violation

of municipal ordinance or otherwise is to be placed at
labor under 56.08, not 56.14 505

Prison labor—school district is political subdivision within
meaning of 56.01 (1) 674

Public agency. See Words and Phrases.
Public employees. See Public Officers.
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PUBLIC health • Page
County nurse—^must be employed by county health commit-

tro upon authorization of county board; county board
may authorize such employment but cannot select and
employ 22

Embalmer—apprentice registered prior to effective date of
ch. 141, L. 1937, is entitled to rights and privileges ap
pertaining to such registration as governed by 1933
statutes, including right to be examined as applicant
for funeral director's license; such registration termin
ates Jan. 1, 1940 61

Pharmacy—compounds bearing names similar to aspirin
and containing similar ingredients may be sold only
under 151.04 (2) 90

See XVII 497
XVI 140, 318 i

Dentistry—dentist may not employ more than one dental !
hygienist; this does not prohibit employment of addi- !
tional employee holding dental hygienist's license where i
such employment is for general office or other work I
only and not that of dental hygienist 130 {

Commimicable disease—^information obtained by physician j
who is local health officer in his capacity as such offi
cer is not privileged under 325.21 307

Communicable disease—^in compelling physical examination
xinder 143.07 (2) local health officer who is physician
should obtain authorization from state board of health
or state health officer; what constitutes "reasonably
suspected case" depends upon facts and circumstances 307 j

Cigarettes—town board may require concessionaire on stote j
fair grounds to obtain sales license; district attorney {
may prosecute for failure to do so 325 '

Basic science law—out-of-state chemist otherwise qualified |
to testify as expert is competent as such in state; 147.14 {
is not applicable; there is no statute requiring chemist i
to be licensed before he is competent as expert witness 332 i

Board of health—^recording plats of lots abutting on lake j
requires approval of state board; to insure proper sani- '
itary conditions board may require lots to exceed mini- '
mum width and area prescribed by 236.03 (7) 349 j

Pharmacy—establishment using title may not be kept I
open in extended absence of pharmacist 395

Sewage system—^public service commission may not hold j
hearing to determine rates to be charged municpality j
by another municipality where service was acquired by
order of state board of health 503 |

Slaughterhouse—^place where chickens are killed in large
numbers and prepared for freezing is subject to regula
tion by state board of health 566 '

Embalmer need not be employed in branch funeral estab- j
lishment where no embalming is done 581 I

Embalmer, duly licensed, who devotes full time to embalm- i
ing must be employed in establishment where embalm
ing is done; it is not necessary for him to be employed
full time in any one establishment 581

Embalmer and funeral director—one licensed embalmer or
one licensed funeral director may supervise only one ■
apprentice embalmer or one apprentice funeral director 581

Embalmer—^person may own funeral establishment although
he is not licensed provided he hires some one licensed
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PUBLIC HEALTH—(Continued) Page

to conduct business and does not hold himself out as en
gaged in funeral directing business 683

Embalmer—^person owning funeral establishment may serve
apprenticeship under funeral director employed by him 683

Beauty parlors—authority to determine equiv^ency of tenth
grade education may be exercised only by agencies
named in statute 692

PUBLIC LANDS

Bird refuge—state has not ceded to federal government jur
isdiction over "Neceda migratory waterfowl refuge";
regnilation of hunting and trapping in this area is
vested in conservation commission under 29.174 259

Commissioners of public lands—notes or certificates of in
debtedness held under 25.06 may be assigned in discre
tion of commissioners 269

Mendota state hospital—road laid out and constructed by
state on hospital grounds is not public highway 289

Where unknowingly individuals placed improvements on un-
patented government land, improvements were errone
ously assessed to owners of adjoining land and taxes
thereon were paid without protest, taxes may not be re
covered under 74.64, 74.73 (1) or common law 459

County lands—clerk has no implied authority to convey by
warranty deed 478

Forest lands—conservation commission may sell to U. S.
forest lands within boundaries of national forests pur
suant to 24.01 (12) and without regard to reservations
in 24.11 (3) 709

PUBLIC OFFICERS

Adjutant general—may not parallel grade and rank of offi
cer in state naval militia and in U. S. naval reserve .. 279

Attorney general—duty to render opinions is confined to de
partment heads and others specified in statutes

549, at 550-551

Board of control—^may authorize use of check writer by
superintendent of workshop for blind but is without
power to waive any claim state may have against bank
which honors check so signed without authority 190

Board of dental examiners—^fact that appropriation is de
rived from licensing members of profession does not
render appropriation immune from reduction by emer
gency board 384

Board of trustees of county institutions—^has sole power,
where county board has not abolished such board, to ap
point superintendent of county home 19

Board of trustees of county institutions—^matters of hous
ing and maintenance of superintendent of county home
lie within discretion of board of trustees under regula
tions approved by county board 19

Clerk of circuit court—in civil suit for damages arising out
of alleged failure to perform duties of office it is not
duty of district attorney to defend action; county board
may not authorize retention of counsel; county is under
no duty to reimburse clerk for expense incurred in de
fending action but may do so under 331.35 96
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PUBLIC OFFICERS—(Continued) Page

Clerk of circuit court—^is not entitled to per diem under
69.42 (41) (b); such item is not item of taxable costs 363

Clerk of circuit court on salary basis is not entitled to retain
fee taxed in foreclosure actions brought by HOLC, fed
eral land bank, land bank commissioner, etc., even
though agencies are instrumentalities of federal govern
ment] where state law fixes compensation and clerk is
performing duty imposed by state 59.15 (1) (d) is not
applicable 656

Clerk of circuit court, deputy—^is not entitled to per diem
under 59.42 (41) (b); such item is not item of taxable
costs 363

Commissioners of public lands—^notes or certificates of in
debtedness held under 25.06 may be assigned in discre
tion of commissioners 269

Conservation commission may join with private groups in
carrying on out-of-state advertising projects and pay
part of costs 210

Coroner—^right to furnish goods or services to relief clients
in excess of statutory exemption in 348.28 depends upon
whether he has duty to perform in relation to contract
or service within rule of State v. Bennett and Reetz v.
Eitch 669

See XXIV 312, 315
County board—^member is ineligible during term for which

elected to office of additional pension investigator for
county when position is created and appropriation is
made during term; resignation during such period does
not make him eligible 6

County board—bank whose president is chairman of board
may not lend money to county 24

County board—^member may not serve as deputy sheriff
even though he is willing to serve without pay 32

County board—dentist who is member of board may not
perform services for indigent which are paid for out
of children's aid fund, in part created by appropria
tions by county board 58

County board—may not authorize retention of counsel for
clerk of circuit court in civil suit for damages arising
out of alleged failure to perform duties of office; counfy
is under no duty to reimburse clerk for expense in
curred in defending action but may do so under 331.35 96

County board—^member who has been elected but has re
fused to qualify is not within provisions of 66.11 (2).. 265

County board—^member may not be appointed as relief di
rector where selection is vested in committee of county
board 516

County board—^member may hold position in state service
where duties of fwo positions or offices are not incom
patible 516

County board—^member may not work as county highway
employee 522

County clerk—^has no implied authority to convey county
lands by warranty deed 478

County clerk, deputy—^minor cannot hold office 591
Contra IX 444

XV 413
XX 43
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PUBLIC OPPICERS—(Continued) Page

County treasurer—should pay instalments of principal and
interest due on trust fund loans of all municipalities
in county to state treasurer out of tax moneys collected
before t^ sale or by sale of certificates 509

De facto officer—secretary of state is fully protected in au
diting payment of salary 655

District attorney—should not act as guardian ad litem in
hearing or proceeding involving question of sanity ... 30

District attorney—^has duty to enforce criminal statute; is
under no duty to refrain from submitting constitutional
question to court; may recommend in case of conviction
that constitutional question be certified to supreme
court under 358.08 86

District attorney—^has no duty to defend clerk of circuit
court in civil suit for damages arising out of alleged
failure to perform duties of office 96

District attorney—^is not required to obtain options, examine
titles, draft contracts, etc., for building conunittee of
county board in connection with construction of county
building 16?

District attorney—^is under no duty to initiate adoption pro
ceeding arising under 48.36 nor to prepare papers in
such proceedings 272

District attorney—^power of court to appoint special prose
cutor or district attorney where district attorney is dis
qualified is not limited to appointing for trial of case;
extends to appeal or review in supreme court 546

District attorney-disqualification under 59.44 exists in su
preme court as well as in trial court 546

District attorney—^limitations with respect to maximum
amount of fees for preparation and trial in lower court
under 59.44 (2) are not applicable on appeal 546

District attorney and divorce counsel—offices are compatible 624
Divorce counsel and district attorney—offices are compatible 624

Governor—valid veto requires that bill be returned with gov
ernor's objections to house in which it originated 423

Highway commission—^may not spend moneys appropriated
under 20.49 (9) for roadside park purposes unless those
moneys are used in matching or supplementing federal
moneys allotted and to be expended for such purpose.. 622

Highway employee, county—^member of county board may
not engage in work on state and federal roads for com
pensation 522

Home demonstration agent—county board may, if it chooses,
disregard vote of electors on question submitted by ref
erendum on retaining office 11

Judge, circuit amount candidate for office may expend in
campaign for election is governed by 12.20 (1) (h) ... 479

Judge, county—circulation of nomination papers at large
throughout county is in compliance with 5.26 (4) 56

Judge, county—salary paid by virtue of special act of legis
lature conferring certain circuit court and justice of
peace jurisdiction and providing for $1,200 salary per
annum until changed by county board is not affected by
253.15 (4); nor is judge entitled to fees collected by
virtue of said section 204



756 Opinions op the Attorney General

PUBLIC OFFICERS—(Continued) Page

Judge, county—sec. 253.15 (4) does not convert salary
method into fee method of compensation where neither
-special act nor county board resolution authorizes fee
method 204

Judge, municipal—sec. 17.21 (2) controls election of judge
of court created by special act 47

Liability of school board, principal, superintendent, teacher,
member of patrol, etc., if injury occurs to pupil as re
sult of negligence, is analyzed 103

Malfeasance—bank whose president is also chairman of
county board may not lend money to county 24

Malfeasance—dentist who is member of county board may
not perform services for indigent which are paid for
out of children's aid fund, in part created by appropria
tions by county board 58

Malfeasance—348.28 prohibits member of county board from
working as county highway employee 522

Malfeasance—^right of county officer to furnish goods or
services to relief clients in excess of statutory exemp
tion in 348.28 depends upon whether he has duty to per
form in relation to contract or service within rule of
State V. Bennett and Reetz v. Kitch 669

See XXIV 312, 315
Manager of municipal water department—^member of mu

nicipal utility commission may not hold position and re
ceive compensation therefor 44

See XII 606
Mayor and supervisor of county board—offices are compat

ible 138
See IX 230

XV 172
Medical director, county—aright to furnish goods or services

to relief clients in excess of statutory exemption in
348.28 depends upon whether he has duty to perform in
relation to contract or service within rule of State v.
Bennett and Reetz v. Kitch 669

See XXIV 312, 315
Motor vehicle department—secretary of state is fully pro

tected in auditing payment of salary of de facto com
missioner 555

Motor vehicle department—organization powers of commis
sioner analyzed 571

Municipal utility commission—^member is not entitled to
compensation 44
See XII 606

Officers' reserve corps—membership does not constitute
holding office under government of U. S. while not in
active service 292

Pension investigator—^member of county board is ineligible
to office of additional assistant when position is created
and appropriation is made during term for which elect
ed to board; resigrnation during such period does not
make him eligible 6

Police justice—^may sentence violator of city ordinance, pre
scribing punishment as to line and imprisonment 505

Public employees—^various activities of highway commission
analyzed as to whether sale of certain articles or ren-
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PUBLIC OFFICERS—(Continuedl Page
dering certain services would constitute violation of ch.
357, L. 1939, as amended by ch. 500, L. 1939 713

Public service commission director—office created by sec. 6,
ch. 9, L. 1937 (S. S.) fell within exempt division of
classified service by virtue of provisions of 16.08 and
16.09 593

Public service commission secretary—ch. 413, L. 1939, re
pealed ch. 9, L. 1937 S. S., and restored sec. 195.01 (8),
Stats. 1937, to status it occupied prior to passage of
ch. 9 551

Register of deeds—^forms of instruments referred to in ch.
467, L. 1939, are forms approved by Wisconsin register
of deeds association and filed in office of secretary of
state in 1919; no further filing of such forms is re
quired 650

Register of deeds—fees prescribed by 59.57 (1) (b) apply to
forms other than standard forms on file with secretary
of state 650

Register of deeds—^minimum fees prescribed by 59.57 (1) as
existing prior to passage of ch. 467, L. 1939, are elim
inated by repeal of subsec. (1) 650

Register of deeds—plat prepared in accordance with ch.
236, Stats., is officially recorded when accepted by regis
ter of deeds and by him bound as permanent record
properly indexed 658

Relief director—county board member may not be appointed,
where selection is vested in committee of county board 516

School board—salaries of members fixed pursuant to ch.
163, L. 1939, are not subject to limitations contained in
62.09 (6) (b), should be carried in school board budget
and may become effective any time after Jan. 1, 1940.. 698

Seal, state—^neither constitution nor statutes prohibit use
of miniature as ring emblem 83

Secretary of state—^is fully protected in auditing payment
of salary to de facto officer 555

Secretary of state—should assume official custody of records
of defunct department when such records are turned
over to him; he may then exercise discretion as to
transferring them to state historical society 654

Secretary of state—has no duty to enforce compliance with
ch. 177, Stats.; his duty is confined to issuing licenses
and collecting fee there provided for 690

Service officer, county—one who has been elected to mem
bership on county board but who has refused to qualify
is not within provisions of 66.11 (2) 265

Sheriff—^is not charged with care of poor persons within
meaning of 49.08 16

Sheriff—^is not entitled to per diem under 59.28 (22) when
compensated upon salary basis 363

Sheriff, deputy, and county board member—offices are in
compatible even though county supervisor serves as
deputy without pay 32

Sheriff, deputy—^is not entitled to per diem under 59.28
(22) when compensated upon salary basis 363

Sheriff, deputy—where office of sheriff is on salary basis
deputy cannot collect mileage from county for travel
on county business 673

State employee—is entitled to receive pay for vacation al-
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PUBLIC OFFICERS—(Continued) Page

lowed him under 14.59 although department, during va
cation period, has gone out of existence 249

State employee—county board member may hold position in
state service where duties of two positions or offices are
not incompatible 516

State treasurer—^under Bill No. 453, A., providing for sign
ing of checks by facsimile signature, unauthorized use
of such signature would probably constitute forgery;
question may be eliminated in insurance against such
loss by provision in policy to effect that such unau
thorized use of signature is within coverage of policy.. 345

Superintendent of county home—Aboard of trustees of county
institutions has sole authority to appoint superin
tendent: matter of providing housing and maintenance
lies in discretion of board of trustees under regulations
approved by county board 19

Superintendent of public instruction—^may sponsor state
wide WPA recreational and educational projects where
such sponsorship entails no state obligation 319

Supervisor, county, and mayor—offices are compatible .... 138
See IX 230

XV 172
Supervisor, county—may not furnish goods or services to

relief clients in excess of statutory exemption in 348.28
when county is on system of county poor relief 669

Tax commission—county board may provide for annual
audit of county books by commission by enactment of
ordinance and by resolution 367

Tax commission—^may modify or amend order under 70.75
to provide for supervision instead of reassessment.... 467

Teacher liability—40..345 has no application to local voca
tional agriculture teacher who supervises practice work
in farm conununities and occasionally transports pupils
to visit farm projects 376

Town board—^member is not ineligible to be licensed as tav
ern operator but may not pass upon his own applica
tion nor any other application for license 228

Town board—^licensed tavern operator is not ineligible to
serve on board 228

See XXIV 292

Village clerk and assistant fire chief—duties are compatible 21
Village fire department assistant chief and village clerk—

duties are compatible 21
Village fire department chief and village president—duties

are incompatible 21
Village president and village fire department chief—duties

are incompatible 21

PUBLIC PRINTING

Newspaper—^two year provision of 331.20 is not applicable
to other requirements therein; fact that paper skipped
issue within two year period (otherwise continuously
published for two years or more) does not prevent it
from being one regrularly and continuously published
within meaning of statutes 181

PUBLIC RECORDS

It is duty of secretary of state to assume official custody of
records of defunct department when such records are
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PUBLIC BECOBDE—(Continued) Page
turned over to him; he may then exercise discretion as
to transfer to state historical society 664

Public service commission director. See Public Officers.
Public se^ce commission secretary. See Public Officers.
Public utilities. See Municipal Corporations, municip^ borrow

ing.

PUBLIC WELFARE

Department of public welfare—functions vested in state
pension department and in industrial commission trans
ferred by ch. 435, L. 1939, should be allocated by state
director acting with approval of board; until such allo
cation functions probably rest with director 632

Department of public welfare—^unemployment relief student
loan program, set up my unemployment relief act (ch.
363, L. 1933), is included in transfer of relief agencies
created by ch. 435, L. 1939 *. 680

Publicity. See Appropriations and Expenditures.

RAILROADS

Ch. 249, L. 1939, which decreased duty or obligation of rail
road with respect to building or improving highways
across tracks on right of way of company, should not
•be applied to improvements with respect to which no
tice has been given and period of election expired prior
to effective date of chapter ... i 715

REAL ESTATE

Plats—^recording plats of lots abutting on lake requires ap
proval of state board of health; to insure proper sani
tary conditions board may require lots to exceed mini
mum width and area prescribed by 236.03 (7) 349

Platting lands—^plat prepared in accordance with ch. 236,
Stats., is officially recorded when accepted by register
of deeds and by him bound as permanent record prop
erly indexed 658

Reassessments. See Taxation.
Recognizances. See Courts.
Recognizances. See Criminal Law.
Reconstruction Finance Corporation. See Corporations.
Refunds. See Taxation.
Refunds. See Taxation, motor vehicle fuel tax.
Refunds of ton mile taxes. See Corporations, motor transpor

tation.
Refunds of truck fees. See Automobiles, law of road.
Re^ster of deeds. See Public Officers.
Relief director. See Public Officers.
Reported question. See Criminal Law.
Revocation of driver's license. See Automobiles, law of road.

Sale to employees. See Criminal Law.
Sanity hearings. See Indigent, Insane, etc.
School administration. See Education.
School board. See Public Officers.
School board. See School Districts.
School busses. See Insurance.
School busses. See School Districts.
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SCHOOL DISTRICTS Page
When, municipality is part of two districts, one common

school district and other union free high school dis
trict and insuflBcient taxes are collected to satisfy levies
of both districts, there is no preference in distribu
tion to common school district; amount available should
be prorated in proportion to amounts of respective
levies 322

See XXII 507
School bus—40.345 has no application to local vocational ag

riculture teachers 376
Tuition—child may have residence for school purposes dif-

■  erent from that of his parents if he is actually resid
ing in district for other purpose than to participate in
advantages which school affords 549

So long as temporary borrowing for current and ordinary
expenses is such that it can be paid out of current reve
nues district may borrow without regard to constitu
tional debt limit • 569

Tuition—school district at which members of family receiv
ing relief attend school is entitled to reimbursement
under 40.21 (2); if county system of relief prevails re
imbursement must be made by county 586

School district is political subdivision within meaning of
56.01 (1) 674

School board—salaries of members fixed pursuant to ch. 163,
L. 1939, are not subject to limitations contained in
62.09 (6) (b), should be carried in school board budget
and may become effective any time after Jan. 1, 1940 .. 698

Seal, state. See Constitutional Law.
Seal, state. See Public Officers.
Secretary of state. See Public Officers.
Securities law. See Corporations.
Selling with pretense of prize. See Trade Regulation.
Sentence, commutation. See Criminal Law, commutation of sen

tence.
Service officer, county. See Public Officers.
Sewage systems. See Municipal Corporations.
Sewage systems. See Public Health.
Sheriff. See Public Ofiicers.
Sheriff, deputy. See Public Officers.
Slaughterhouses. See Public Health.
Slaughterhouses. See Words and Phrases.
Small loans. See Corporations.
Smith-Hughes act. See Public Officers, county agricultural

agent.
Smith-Hughes act. See Public Officers, home demonstration

agent.

SOCIAL SECURITY LAW

County pension agency may not require as condition to
granting aid under 48.33 that applicant contract to re
imburse county or convey or pledge present or future
property; funds may be placed in escrow or joint ac
count to be used for beneficiary where county pension
agency is otherwise free to deny aid until such funds
are exhausted 135

Old-age assistance—judgment rendered and docketed in
court of record in county in which real property of A
is located prior to filing of old-age pension ceitificate
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SOCIAL SECURITY LAW—(Continued) Page

has priority over old-age pension lien as to all his prop
erty except homestead; priority of mechanic's lien for
improvements on homestead and foreclosure judgment
discussed 280

Old-age assistance—administrative officer's duty under 49.23
(3) and factors whereby he arrives at finding of fact
as to whether transfer of proi)erty was for purpose of
qualifying for relief considered 234

Old-age assistance—sec. 49.23 (3) considered further in re
lation to 49.23 (2), 49.24, 49.25 and 49.26 234

Disbursement of pension money from county treasury may
be made only on order of county clerk signed by chair
man of county board; holder of county order may main
tain action against county if treasurer refuses payment
even if refusal is for want of funds 360

Old-age assistance—county may offset amount of special
tax owed county by town against any amount of tax
county owes town regardless of year and regardless of
whether taxes were collected by county because of affi
davits extending time of payment 496

Poor relief—reimbursements of county by state are to be fig
ured according to amount of original grant 499

Poor relief—when state reimburses county for deficiency
payments are to be made by county to beneficiaries as
provided in 49.51 (4) except where beneficiary is dead
or is not eligible for assistance 499

See XXV 441
XXVI 206

Poor relief—^under federal act funds are available only in
amount of sums actually expended 499

Old-age assistance—^functions vested in pension department
under 1937 statutes transferred to department of public
welfare by ch. 435, L. 1939, should be allocated by di
rector of public welfare department acting with ap
proval of board; until such allocation functions prob
ably rest with director ; • 632

Poor relief—^functions vested in industrial commission un
der 1937 statutes transferred to department of public
welfare by ch. 435, L. 1939, should be allocated by di
rector of public welfare department acting with ap
proval of board; until such allocation functions prob
ably rest with director 632

Soda water. See Municipal Corporations.
Soda water. See State Fair.
Special acts. See Wisconsin Statutes.
State banks. See Banks and Banking.
State employees. See Public Officers.

STATE FAIR

Beer license—Class "B" retailers' license may be issued only
to department of markets on state fair g;rounds 325

Beer license—concessionaire operating tavern on g;rounds
at other time than state fair week may be required to
obtain Class "B" license and pay for full year; may be
prosecuted by district attorney for failure to obtain
such license 325

Beer license—^town board may not provide for regulations
additional to those in statute for conduct of tavern on
grounds; general powers of department of agriculture
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STATE PAIR—(Continued) Page

may not be Interfered with by town 325
Cigarei^s—town board may require concessionaire on

grounds to obtain sales license; district attorney may
prosecute for failure to do so 325

Soda water—town board may not require concessionaire on
grounds to take out license either during fair week or
otherwise 325

State highways. See Bridges and Highways.
State insurance fund. See Insurance.
State officer. See Words and Phrases.
State treasurer. See Public Officers.
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STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
LAWS, LEGISLATIVE BILLS AND RESOLUTIONS, ETC.,

Laws 1862 Page.
Ch. 248 607

Laws 1876
Ch. 157 452

REFERRED TO I

u. S. Const. Page
Art. Sec.
I 8 261,262
Amendment XIV 448,449

u.S. Stats.

26 Stats, at L. 209
35 1075 613

1151..... ... 604
38 272 .... 602
41 776 .. .. 294
44 827...... 92-95
45 1222........ 264
48 154.... 293-295

200 . . .. 259
597...., , , , 657

49 115........ 259
609.... .  . .. 95
620...... .. 501
621.... .  . 501
628.....  .. 501
646.... .  . 501
709.... , . .. 602

50 693.... 180

52 23.... 3

633.... 623-624

53 1360.... ... 609
1378 . . . 609

Sec. 3466, R.S 507,508
3709 .... 214

Wis. Const.

Art. Sec.
I 1... .. 448

11... . . .. 198

IV 1... .... 720
13... 292-295
22... .... 720

V 10... 423,424
VII 1... .. 483

2... . ... 483
7... 482,483
8... .. 483
13... .. 483

VIII 1... .... 385
X 1... 320-321

3... 323, 324
7... .... 269
8... 269,270

XI 3... .... 120
569,570
663-667

4...
XIII 3... .. 292

4... 83

Laws 1878 (Si>ecial Session)
Ch. 2 452-453

Laws 1880
Ch. 269 541

Laws 1885
Ch. 879 453,454

Laws 1891
Ch. 69 48

Laws 1895
Ch. 249 140

Laws 1897
Ch. 114 541

166 662

Laws 1905
Ch. 33 662

363 36

Laws 1909
Ch. 55 140

Laws 1911
Ch. 239 66

Laws 1913
Ch. 399 563

Laws 1915
Ch. 192 140

370 121

Laws 1917
Ch. 668 ... 335

Laws 1919
Ch. 362 49

584 651

Laws 1923
Ch. 246 243

251 835

Laws 1925
Ch. 4 453,454

145 206-208

Laws 1927
Ch. 155 23

395 29
534 243

Laws 1929
Ch. 405 75

461 523-526
465 36
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Laws 1931 Page
Ch. 79 291

187 136
424 36

Laws 1933
Ch. 244 316-319

302 62,64
331 524, 525
334 315, 319•
349 523,525
363 680, 682

Laws 1935
Ch. 24 318

186 350
.  238 327

336 223
372 461
375 260
448 710
468 139,142

207
489 147

Laws 1937
Ch. 141 61, 62

270 59
288 29
294 316
343 708
374 69
383 157

Laws 1937 (Special Session)
Ch. 1 168-170

7  230,231
238

9  551-554
593,594

Laws 1939
Ch. 56 700

57 356
62 357-359
65 411,413

596
83 518-521
84 382-383
93 581
110 500,501
129 544

616
132 704-707
146 588
153 600-603
163 \ 698, 699
192 514,515
194 345
238 698
240 653
249 715-719
263 719-722

Laws 1939 Page
333 588
348 641, 643
355 590
357 615-617

713-715
372 708
376 618,619
395 663-669
397 618
407 702,703
410 555

571-573
413 551-554

595

435 632
680, 682

443 637
467 650-652
487 616

714
489 694,695
500 615-617

713,714
501 674
51 8 637
519 644-649

Bills 1939
No. 333, A 663

453, A 345,346
734, A 407
919, A 533
43, S 424
458, S 386
459, S 386,389
560, S 493

Resol. 1939
Jt. No. 33 325

R. S. 1849

Ch. 102 sec. 19 451,452
145 ltol6 451

17 451,452
1 8 451
19 to 23 451
25 to 31 451

R. S. 1858
Ch. 132 sec. 40 452

176 17 452
18 452

R. S. 1878
Sec. 2577 607

4794 452-453
4795 453

Stats. 1898
Sec. 1114 399

1421e 541
4987 48
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Supp. 1906 Page
Sec: 990-9 36-39

Stats. 1915
Sec. 1033 523

2374 68

Stats. 1925
Sec. 43.08 454

194.01 (2) 29,30
361.20 454
361.21 454

Stats. 1927
Sec. 141.06 (1) 23

Stats. 1929
Sec. 70.06 523

75.34 (1) 315
(2) 316

75.35 316

Stats. 1931
Sec. 16.22 36

75.01 (1) 318
(2) 318

Stats. 1933
Sec. 66.05 (10) 327

70.10 523-525
75.01 (1) 318, 319

(Im) 315,319
(2) 318

75.34 319
(1) 316,319

75.35 319
156.04 62
236.09 350,351
313.16 (1) 223

Stats. 1935
Sec. 36.16 (2) 157

66.05 (10) 327
75.01 (Im) 318
85.84 338
194.01 (8) 29

Stats. 1937
Sec. 1.01 264

1.036 259-264
1.056 259-264
5.05 (5) 481
5.20 (1) 481
5.26 482

(1) 56
(4) 56,57
(6) 482

6.01 (1) 208
6.17 (5) 210
6.72 482

Stats. 1937 Page
8.02 . 48,49
8.05 482
10.43 11
11.54 to 11.68 210
12.20 (1) 479-485
14.01 484
14.03 482
14.26 83
14.41 346
14.42 (1) 345
14.53 (1) 548
14.57 (1) 321

(10) 321
14.59 249
14.65 344
14.68 (5) 296-298
15.89 (D* 415

(3) 415
(4) 414-417
(5) 417,418

16.01 et seq 34
16.02 594
16.08 593

(2) 593
(3) 593

16.09 (2) 594
(3) 593

16.22 34-38
16.24 35,36
16.275 (1) 594

(2) 594
17.01 483
17.03 (7) 267, 268
17.06 483
17.09 484
17.19 (2) 484

(4) 484
17.20 484
17.21 (2) 47-49
20.03 (7) 233
20.05 (1) 346
20.06 (2) 296,299
20.17 (19) 190,191
20.18 (1) 59
20.205 (3) 210, 211
20.45 384
20.49 (8) 160-162
20.66 483
20.73»* 415
20.746 384
20.77 (5) 250
21.61 663,669
22.02 279,280
22.04 (1) 279, 280

*15.89 inoperative through repeal of 20.73.

•'Repealed by eh. 142, L. 1989.
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Stats. 1937 Page
23.09 (7) 210,211

264
398,400

25.05 (5) 118-123
510

(5a) 118-123
25.06 269-270
25.07 119-123
27.065 373
29.01 et seq 299
29.01 (3) 335

(4) 336
441-443

29.02 (1) 264
29.05 (2) 300

(5) 199-201
(6) 199-200

29.07 299-301
29.085 166,167
29.135 (3) 334,335
29.174 (1) 167

(2) 166,167
259, 265

29.33 (4) 441,442
29.345 441,442
29.39 201-202

334-336
29.395 201-202
29.48 334-336
29.52 335
29.63 (1) 201
29.64 201
35.18 145
36.16 (1) 157

(2) 156-157
39.40 (1) 70,71

(2) 70,71
(3) 70,71

40.21 (2) 586-588
40.34 377
40.345 (1) 377,378

(2) 377,378
40.50 to 40.60 386
40.51 to 40.60 389
40.53 to 40.60 389
40.53 387,389
41.15 (1) 285

(2) 285
(7) 285-286
(10) 286

41.16 (1) 286
41.19 115
41.21 (1) 196-197
43.25 to 43.28 391
43.25 (1) 390
43.26 (1) 390
43.27 (1) 390

(3) 390
(4) 390

Stats. 1937 Page
43.28 (1) 390
45.07 (2) 232-234
46.18 (1) 19
46.19 (1) 19

(2) 19,20
47.08 233

499,501
48.01 (1) 8

(5) 8
48.15 8
48.20 8
48.22 (2) 456
48.33 499,501

(1) 135
(5) 135-138

419-423

(6) 136
(7) 136
(9) 59
(12) 136

422,423
48.331 501
48.36 (2) 272
49.01 136

403-404
49.02 587

(1) 65-66
515
585

(2) 65-66
585

(4) 515
(7) 585

49.03 27

(1) 1
28

(2) 28
(3) 519,520
(4) 28
(7) 520
(8) 520
(8a) 520

632
(9) 520,521

49.04 27
515

(1) 1,2
49.08 16-17
49.10 137
49.11 8

(1) 405
(4) 405

49.124 (1) 380,381
(2) 380,381

49.14 373
49.145 373
49.18(1) 16,17

(2) 16-18
49.20 to 49.51 501
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Stats. 1937 Page
49.20 to 49.39 239
49.21 233

238,239
502

49.23 (2) 234,237
(3) 234-240

49.24 234
49.25 234,238
49.26 234,238

(1) 239
(4) 230,231

49.37 (1) 518
(2) 518
(3) 497,498

49.51 (1) 353
(2) 353
(4) 499-502

50.07 (2) 411
596-597

51.02 (6) 30
51.12 (3) 193-195
51.13(2) 193

(3) 194
51.22 193-195
51.23 (1) 194,195

(2) 194,195
(3) 193-195

53.11 (3) 12-14
56.08 71,73

505,506

(5) 73
56.14 505,506
59.01 372,373

398,400
478

59.02 368
(2) 11

59.03 (3) 32,33
138,139

59.07 368
(1) 187

375
(2) 187

478

(4) 187
340

(6) 187
340

(17m) 373
59.08 368

(5) 368
(8) 20
(9) 348

392

(15) 348
(23) 266,268

Stats. 1937 Page
59.09 369
59.13 592
59.14 (1) 341
59.15 (1) 138-144

364

(4) 206
(5) 365
(7) 365
(8) 365
(9) 365

59.16 591,592
59.24 301
59.28 (22) 363-366
59.42 (41) 363,366

(42) 170
59.43 168-170
59.44 98

(1) 547-549
(2) 547,549

59.47 (1) 31
96-97
328

(3) 96-97
162-164

(7) 548
59.57 (1) 650,652
59.67 373

(2) 478
59.68 373
59.69 373
69.72 (2) ....370
59.76 (1) 361,362
59.81 (1) 369-370
59.865 373
59.87 (1) 339

(2) 340
(9) 340

59.98 (2) ....; 373
61.01 et seq 21
61.23 268
61.25 22
62.13 (9) 220-227

(10) 220
62.24 141

505
(2) 506

66.05 (9) 123
(9m) 330,331
(10) 123,124

326-330

66.06 (10) 44-46
(22) 503,504

66.09 363
66.11 (2) 6,7

265-267
517

66.19 386-391
66.33 494
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Stats. 1937 Page
66.35 (1) 471-473
67.12 (2) 277-279

(8) 569,570
70.10 523-526
70.11 (2) 119-122

(4) 154,155
(12) 302,303

304-306
(15) 154,155

70.15 (2) 306
70.174 461
70.25 281,282
70.75 467-471

(1) 468-469
(3) 468,469

71.18 (3) 220-222
71.36 (2) 168-170

(4) 220-226
(7) 168-170

73.03 (1) 470
(14) 367-370

74.037 499
74.11 (3) 220-225

(4) 220-225
74.15 (1) 509, 510

(2) 322-324
511

74.19 (3) 399
74.205 113-114
74.26 (1) 511-514
74.27 511-513
74.28 497-498
74.29 221-222
74.30 220-225

(1) 221-223
(2) 222

74.39 283
74.42 375
74.44 283-284

375
74.455 408,410
74.64 459-463
74.73 460,465

(1) 459-463
75.01 (Im) 114

315
75.015 113
75.07 408,409
75.12 408,409

443-446

(1) 409
444

75.14 409,410
(1) 399

444

75.16 *. 375
75.18 408,409

446
75.19 409

Stats. 1937 Page
75.20 283

409,410
75.25 281-284
75.34 315

(1) 316,318
(2) 316-318

75.35 315-318
75.36 75,78

375
398-400

513
78.02 151
78.09 (2) 343,344

(3) 343,344
78.14 (2) 151-154
80.01 (1) 289-290

(2) 290
83.01 (6) 16
83.03 (6) 247,248
84.08 126,128
85.01 et seq 296
85.01 (4) 28, 29

84-85
296-298

352-353

(5) 84
85.02 (3) 473,474
85.08 (1) 489

(10) 338
489-492

(11) 146-148
489-493

(14) 491
(18) 492
(19) 489-492

85.10 (5) 353
(6) 353
(7) 353
(8) 353
(11) 382,383

85.135 146-148
(1) 147,148

85.40 (6) 702, 703
(7) 702,703
(8) 702,703

85.43 (1) 703
(2) 311

85.46 298
85.47 298
85.48 298
85.49 298
85.84 337,338
86.04 647-649
86.16 (1) 126-128
93.07 326

(18) 329
94.03 494
97.42 436,437

(9) 438
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Stats. 1937 Page
99.01 etseg 201
100.03 (3) 150,151

(4) 150
(5) 150

100.16 312
100.26 (4) 151
101.40 86-90

(13) 86
108.02 (4) 284-286

(5) 284r-288
109.04 566
116.02 256
121.19 (5) 251
123.01 et aeq 80
123.03 (1) 80, 81
123.06 (1) 80, 81
125.06 (4) 579
125.08 (1) 579,580

(3) 579,580
129.01 to 129.07 ... 149,150
129.02 9,10
132.01 (1) 577
133.01 et seq 165
133.01 165-167

180
133.25 179-181

(7) 180
140.05 (7) 349-351
141.06 (1) 22,23

(2) 22,23
143.07 (1) 309

(2) 307-310
144.07 503,504

(3) 503
146.11 (1) 566-568

(2) 567
147.14 332,333
149.09 23,24
151.02 (9) 395-396
151.04 (2) 90,92

396,397
(3) 90

396

152.03 384
152.05 384
152.07 (4) 130

(5) 132
156.01 (6) 62
156.04 (4) 63
156.05 (2) 63

(4) 63
156.095 (1) 63

(5) 61-64
156.10 64
168.01 et seq 342
168.05 (1) 535-541

560
(3) 536
(5) 539

Stats. 1937 Page
168.06 . 540,541

560
168.08 (1) 342

(2)
168.095 536

168.097 (1) . 336,338
168.10 (1)

537,538
168.13 .  540,541

561-565
168.16 537

175.07 . 485-488

(1) 486

(2) . 486,487
(3)

176.01 (4) . 251-252
176.05 (1) 275

(2) 252

(3)
(5)

276
(6)
(11) 252

(14)
252

176.06 252

176.07 252

176.09 (1) 253
176.26 514,516
176.28 ,  514,516
176.38 (2) ,  275-277
176.66 .... 253
176.70 253

180.06 (5) 242-244
(6) 243

180.07 .... 243

(1) 439-440
180.17 (1) 127

181.03 .... 243
185.20 .... 244
189.02 (1) .. 80-82

174-179
274^275

(2) .... 80
174-178

(7) 174-177
245
274

189.03 (1)
189.12 174,179
189.13 174,179
194.01 (11) .... 358

(14) .... 358
(16) .... 298

194.05 (1) 212,213
194.48 296-299
19&.01 (8) 551-554

595
196.58 .... 127
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Stats. 1937 Page
201.03 (1) 541
201.25 (1) 49,50
213.01 et aeq 21
216.01 244r-246
216.03 246
219.01 49,50
221.046 (3) 477
221.047 (5) ...477
221.56 476

(1) 476
(2) 476
(3) 476,477
(4) 476

223.02 (1) 254-258
(2) 254-257

224.02 244-246
224.03 246
226.01 477
226.02 (2) 3,4
235.01 528
236.03 (7) 349-351
236.04 (15) 349,351
236.06 (1) 349
236.09 350
247.37 66,68
252.03 483
252.071 483
252.13 483
253.15 (4) 139-145

204,207
253.17 273
256.02 482
270.79 231
271.17 (1) 171-173
272.20 (1) 231
289.12 230,231
304.21 220-227
313.08 223
313.16 507
319.14 402,403
319.26 401-403
320.01 (1) 258
322.01 et aeq 272
325.21 307-309
330.10 291
330.19 (3) 467
331.20 181-185
331.35 (1) 96-99
340.54 5
340.55 4-6
340.56 5
343.17 426-435
343.20 (1) 426-435

(2) 426-434
343.25 381
348.01 54,55

182

312,313
556

Stats. 1937 Page
348.085 529
348.28 24,25

58-61
522

348.41 (3) 307,309
351.30 8
352.50 (3) 329,330

(5) 329
353.24 299-300
356.01 434
357.13 195
358.08 86-90
359.07 4-6

42-43
360.01 (5) 72
360.21 72-73
361.01 to 361.17 451
361.18 451
361.20 450

(1) 450-455
(2) 450-455

361.21 451-455
361.22 to 361.33 451
370.01 (1) 81

171
233
352

(24) 152,153
370.02 (3) 48
371.10 47-49

Stats.
Sec. 6.23 (8) 719,721

10.43 719-721
(4) 721,722

14.29 (3) 654-655
14.42 (1) 345
20.07 (3) 608-610
20.49 (9) 622,623
20.573 608-612

(2) 608-612
24.01 (12) 709-711
24.11 (2) 712

(3) 709-712
24.13 712
40.21 (2) 588
40.55 698-699
40.605 698
43.45 (1) 688
43.46 (1) 688
43.47 (2) 688
44.08 654,655
47.08 (11) 500
48.33 (11) 500
49.02 (1) 676,677

696
(2) 676

696
(4) 696

49.03 676
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Stats. Page
(9) 676

49.04 676
49.10 404,405
49.87 (1) 518

(3)» 518-519
49.38 (1) 500

(2) 501
49.50 U) 632
50.07 411

(3) 411-413
50.075 413
51.01 (1) 634
56.01 (1) 674
58.31 632-633
58.33 (1) 632
58.34 (1) 633

(3) 633
(4) 633

58.35 (1) 633
58.36 632
58.37 632

682
59.02 (2) 720
59.07 (3) 641

(11) 702,703
59.08 (38) 641
59.15 (1) 656,657

673,674
59.28 (27) 673
59.57 (1) 650-652

(2) to (14) .... 652
59.77 (1) 673,674
59.97 (1) 626-631

(6) 630
(7) 627,629

62.01 et seq. 668
62.09 (6) 698,699
66.05 (10) 620
66.06 (9m) 666,667
66.51 (2) 664, 667
74.62 706
76.48 (1) 704

(2) 704,707
(3) 704

81.20 (1) 715
83.01 (6) 589,590
84.03 (9) 623
85.01 et seq, 636
85.01 (4) 382-384

694, 695
(5) 694,695

85.08 (13) 677,679
85.40 (6) 702,703
85.43 (1) 702-704
86.04 644-649
94.035 493

Stats. Page
97.02 (9) 662
97.25 (3) 661,662
97.27 661,662

100.30 700
(2) 701
(3) 700-701

108.02 (8) 708,709
110.01 et seg. 555
110.04 571,572
110.05 571,573
111.06 (1) 356
111.16 356
139.50 637,638

(1) 638,639
(4) 638,639
(7) 640

147.13 (2) 659,660
147.16 685
147.17 (1) 659-660
147.185 685,686
156.01 (3) 683

(6) .582
156.04 (2) 683

(3) ....581
156.095 683,684

(2) 584
(3) 584

159.02 (3) 692
175.07 691
176.05 (4a) 618-620

(6) 620
(10) 620
(21) 618-621

176.38 619
177.01 690,691
180.02 (1) 439

(2) 600-603
189.11 600
189.145 (1) 600-603

(2) 601-603
189.21 (1) 600
194.05 (1) 357-359
195.01 (8) 551-554
210.04 687

(1) 688,689
214.01 etaeff 723
214.07 (2) 727
214.14 (6) 723-727
215.07 (2) 653,654

(6) 653,654
215.15 653,654
226.02 691
235.16 650,652

(1) 651
(3) 652

236.11 658

'Repealed.
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Stats. Page Stats. Page
(1) 658 271.10 726
(2) 658 271.16 726
(3) 658 307.01 etse^. 727

247.13 624 346.20 to 346.24 691
247.17 625 348.28 669,673
256.17 605,606 348.479 (1) 598,599
260.03 679,680 (2) 598,599
271.01 etseg. 726 (3) 598-599
271.01 726 348.54 616
271.02 (2) 680 713
271.03 726 (1) 543-545
271.04 (1) 726 348.56 (1) 615

(2) 726 351.57 392,393
(6) 726 370.02 (3) 661

Street improvements. See Appropriations and Expenditures.
Street improvements. See Bndges and Highways..
Structure. See Words and Phrases.^
Student safety patrols. See Education.
Superintendent of county home. See Public Officers.
Superintendent of public instruction. See Public Officers.
Superintendent of workshop for blind. See Public Officers,

board of control.
Supervisor, county. See Public Officers.
Supervisor, county. See Public Officers, county board.

Taking and detention of minors. See Criminal Law.
Tax collection. See Taxation.
Tax commission. See Public Officers.
Tax deeds. See Taxation, tax sales.
Tax sales. See Taxation.

TAXATION

Tax sale—^purchase price should be allocated to tax certifi
cates upon ratio which that price bears to total amount
of outstanding certificates, where county sells land to
which it has tax deed for less than total of outstanding
tax certificates (all owned by county); amounts so
allocated belong to county or city, depending upon sta
tus of county levy for that year; if county has collected
its entire levy for year amount allocated belongs to
town, city or village, and vice versa 74

Tax sale—^where there are outstanding certificates subse
quent to certificate upon which tax deed is issued owned
by other than county, proceeds should be allocated to
payment of such certificates in full and balance pro
rated to other years upon ratio that such balance bears
to total outstanding taxes for such years 74

Tax sale—county may not waive all interest and penalties
on delinquent taxes prior to 1937 levy; under 75.015
county may waive only interest and penalties on taxes
of 1937 levy and subsequent year which accrue after
two years' delinquency 113

Motor vehicle fuel tax—sworn statement for refund under
78.14 (2) deposited in post office on 90th day and re
ceived by state treasurer following day is not filed with
state treasurer within ninety-day period 151

Exemption—^70.11 (15) is applicable to Minnesota church
organization or corporation owning orphanage property
in Wisconsin and conducting orphanage institution
thereon 154

See XX 685
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TAXATION—(Continued) Page

Income tax—clerk of court paid salary must collect fees for
filing delinquent tax warrant from taxpayer at time
such warrant is satisfied or released _• 168

Income tax—^71.36 (7) applies only where clerk of court is
not paid on salary basis; in so far as 59.43 and 71.36
(2) conflict latter controls 168

Income tax—^moneys owing firemen's pensioner under 62.13
are not exempt under 62.13 (9) (d) from state's claim
for tax; provisions of 74.11 (3) (c) and (4) and 74.30
prevail over 62.13 (9) (d) 220

Income tax—state preceding under 71.36 cannot reach fire
men's pension by order of court in supplementary pro
ceedings; can reach pension only by proceeding under
304.21 ; 220

Tax sale—assessments on buildings assessed under insuf
ficient description are void 281

Tax sale—^limitation as to time in which county may charge
back taxes to cily for reassessment because of errone
ous description, limitation as to number of years for
which taxes may be reassessed, amount of such taxes
to be charged back and amount to be placed on assess
ment roll by city ̂ ter reassessment discussed 281

Exemption—chicken hatchery is exempt if primary use is
use in operation of farm 302

Exemption—^boat not exceeding 40 feet in lengfth owned and
operated by commercial fisherman which on occasions
is used for hire is not exempt 304

Tax sale for face value in 1939 by county treasurer of
county-owned 1931 tax certificates of sale of 1932 was
valid under authority of county board resolution of
1931; purchaser is entitled to interest at 15% from date
of certificate 314

When municipality is part of two school districts, one com
mon school district and other union free high school
district and insufficient taxes are collected to satisfy
levies of both districts, there is no preference in distri
bution to common school district; amount available
should be prorated in proportion to amounts of respec
tive levies 322

See XXII 507
Motor vehicle fuel tax—deputy oil inspector appointed un

der ch. 168, Stats., may not stop vehicle transporting
more than 20 gallons of gasoline into state, examine
documents, etc., and report to state supervisor of in
spectors or to state treasurer; such duties may be con
ferred on deputy by treasurer in performance of his
duties under 78.09 342

Tax sale—county on county system of poor relief has no
power to acquire title to real estate by purchase to
house relief clients except where problem can be met
in no other feasible manner 372 •

Tax sale—county may acquire property by tax deed and use
it to house relief clients ; 372

Tax sale—^under 75.36 county secures fee simple title to
lands acquired by tax deed; may refuse to sell such
lands to private owners and may lease to conservation
commission

Tax sale—^taking of tax deed is not limited to within six
months after expiration of period of redemption...... 408
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TAXATION—(Continued) Page
Tax sale—^issuance of tax deed to county in place of void

tax deed is governed by 75.18 408
Tax sale—74.455, providing for proceedings to correct errors

in tax deeds is applicable to deeds to county 408
Tax sale—^notice of application for tax deed given by county

during its ownership of certificate subsequently sold is
substantial compliance with 75.12; purchaser of cer
tificate may be i^ued tax deed 443

•Refund—^where unknowingly individuals placed improve
ments on uni>atented government land, improvements
were erroneously assessed to owners of adjoining land
and taxes thereon paid without protest, said taxes may
not be recovered 459

Reassessment—^tax comimssion may modify or amend order
under 70.75 to provide for supervision instead of reas
sessment previously ordered 467

Extension of time for payment of taxes—county may offset
amount of special tax owed county by town against any
amount of taxes county owed town, regardless of year
and regardless of whether taxes are collected by county
because of affidavits extending time 496

Tax collection—^instalments of principal and interest due on
trust fund loans of all municipalities in county should
be paid by county treasurer to state treasurer out of
moneys collected before tax sale or by sale of certifi-
cates . 509

Assessment—^real estate is assessable under provisions of
70.10, on May 1; no change in ownership thereafter
affects its taxability for that year 523

Cigarette tax-^estions relating to interpretation of 139.50
as created by ch. 443, L. 1939 and amended by ch. 518,
L. 1939, as to persons required to have permit to pur
chase stamps considered and answered 637

Taxation of utilities--under 76.48, created by ch. 132, L.
1939, rural electric cooperative association is required
to make report and pay license fee in 1939 on gross re
ceipts in 1938 704

Taxation of utilities—report form prescribed in 76.48 may
call for such supplementary information as is neces
sary to provide office check of accuracy of report 704

Taxation of utilities. See Taxation.
Teacher liability. See Public Officers.
Teacher liability. See Public Officers, liability.
Teacher tenure law. 'See Education, school administration.
Town board. See Public Officers.
Town highwa3rs. See Bridges and Highways.
Tractors. See Automobiles.
Tractors. See Words and Phrases.

TRADE REGULATION

Partnership—partner in securities firm licensed to sell se
curities comes within definition of agent in 189.02 (1);
must be licensed if he is engaged in sale of securities
on behalf of partnership 30

Monopoly—conseiwation commission may not enter into
agreement with fishermen whereby fishermen are per
mitted to fish for carp during closed season if they
a^ee to hold all carp for given price; such agreement
violates ch. 133, Stats 165
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TRADE REGULATION—(Continued) Page

Monopoly—contract between manufacturer and jobber
whereby jobber agrees that manufacturer's products
will not be sold below specified discounts is counte
nanced by sec. 133.26; said section creates no exception
in fawor of state when purchasing from jobber 179

Negotiable instrument—Aboard of control may authorize use
of check writer by superintendent of workshop for blind
but is without power to waive any claim state may
have against bank which honors check so signed with
out authority 190

Selling with pretense of prize—device in nature of punch
board whereby purchaser of chance receives box of mer
chandise, number of which corresponds to number on
larger box, constitutes violation of 100.16 312

Negotiable instruments—under Bill No. 453, A., providing
for signing of checks by facsimile signature of treas
urer, unauthorized use of such signature would prob
ably constitute forgery; in any form of insurance de
signed to cover loss resulting from unauthorized use of
machine question may be eliminated by provision in
policy to effect that such use of signature is within cov
erage of policy • • • 345

Closing-out sale—merchant selling out seasonable merchan
dise at close of season is not required to obtain license
under 66.35 (1) .•••• 471

Trade-mark—fact that name of system of advertising is to
be used in connection with sale of tangible perpnal
property does not make name eligible for registration.. 575

Watchmaking—watchmaker whose certificate has been re
voked for nonpayment of annual fee may have such
license restored only as provided in 125.08 (3) 579

Unfair sales—merchants may .offer commodities for sale or
sell at price not lower than invoice or "replacement
cost" as defined by 110.30, whichever is lower 700

Trade-marks. See Trade Regulation.^
TrafBc ordinances. See Counties, ordinances.
Trailers. See Automobiles. _
Trunk and federal aid sjrstems. See Appropriations and Ex

penditures.
Trunk and federal aid systems. See Bridges and Highways.
Trust company banks. See Banks and Banking.

TUBERCULOSIS SANATORIUMS
Sec. 50.07, Stats. 1939, does not affect county rights ac-

quired under 50.07 (2) (d), subds. 1 to 4, Stats. 1937.. 411
Expenditures made by county for improvement of facilities

are not to be amortized under 50.07^ (2) (d) when
source of funds expended for such improvements is
bequest 396

Tuition. See Education, wcational education.
Tuition. See School Districts.

UNEMPLOYMENT COMPENSATION
Local boards of vocational and adult education are employ-

ers; teachers are excluded from coverage of act ...... 284
Under 20.07 (3) first $200 of workmen's compensation

awarded injured state employee whose salary is pay
able out of federal funds appropriated by 20.573 must
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UNEMPLOYMENT COMPENSATION—(Continued) Page

be charged to that appropriation by state treasurer so
long as any moneys, state or federal, remain in that
appropriation 608

Under 20.573 (2) first $200 must be charged ultimately to
federal grant by treasurer of unemplosrment reserve
fund; pending receipt of federal funds to cover item he
may charge it to state moneys in appropriation which
constitute revolving fund for purpose 608

In computing "pajrroll" under 108.02 (8), industrial com
mission having prescribed change from "wages pay
able" basis to "wages paid" basis, effective as to con
tributions made by employers for year 1989 and there
after, sums paid during 1939 for work done during
1938 and already included in computation on "wages
payable" basis for 1938 should not be included in 1939
computation 708

Unemployment relief student loan. See Public Welfare, depart
ment of public welfare.

Unfair sales. See Markets.
Unfair sales. See Trade Regulation.

UNIVERSITY

Requirement in 36.16 (2) with reference to recommenda
tions for remission of nonresident tuition is mandatory;
newly elected legislator can make no appointment for
any semester prior to next ensuing fall semester 156

Vacations. See Civil Service.
Vacations. See Public Officers, state employees.
Venue. See Criminal Law.
Veterans* compensation. See Military Service.
Veto power. See Constitutional Law.
Veto power. See Public Officers, governor.
Village clerk. See Public Officers.
Village fire department assistant chief. See Public Officers.
Village fire department chief. See Public Officers.
Village president. See Public Officers.
Vocational agriculture. See Education.
Vocational ed^ucation. See Education.
Warranty deeds. See Mortgages, Deeds, etc.
Watchmaking. See Trade Regulation.
Water and light commission. See Public Officers, municipal

utility commission.
Wholesale fish markets. See Fish and Game.
Wisconsin home and farm credit administration. See Appropri

ations and Expenditures, drought relief.

WISCONSIN STATUTES
Sec. 85.01 (4) (dm), providing for additional registration

fee for interurban motor busses "as defined in para
graph (a) of subsection (2) of section 194.01" is opera
tive even though latter section has been repealed 28

Special acts——sec. 371.10 is not general statutory rule of
construction but is limited to construing revised stat
utes in which it is found 47

Ch. 486, L. 1935 (253.15 (4) ) repealed 59.15 (1) in so far
as latter section applies to salary of county judge; under
253.15 (4) county judge is entitled to fees, per diem,
etc., provided by general or special statutes and county



Index 777

WISCONSIN STATUTES—(Continued) Page

board may not legislate thereto except as to fees, per
diem, etc., payable from or referable to county treasury 139

Sec. 85.08 (11) (a) and sec. 85.135 are in pari materia;
driver's license and certificate are suspended (1) until
judgment for damages has been paid and (2) although
judgment is paid within three year period suspension is
not lifted until defendant has furnished proof of ability
to respond in damages 146

Sec. 71.36 (7) applies only where clerk is not paid on salary
basis; in so far as 59.43 and 71.36 (2) conflict, latter
controls 168

Sec. 195.01 (8), Stats. 1937, is restored by ch. 413, L. 1939,
to status occupied prior to passage of ch. 9, L. 1937
S. S. 551

Witnesses. See Courts.

WORDS AND PHRASES

Filed—^sworn statement for tax refund deposited in post
office on 90th day and received by state treasurer fol- .
lowing day is not filed with state treasurer within 90-
day period 151

Folio—^punctuation marks are not counted as words or fig
ures under 271.17; each digit of figure is counted as
separate word 171

"Income from any source" as used in 45.07 (2) (g) means
"means of support derived from any source" as applied
to any individual; income of wife is not income of hus
band and vice versa 232

Tractor—85.01 (4) does not apply to truck used for haul
ing construction machinery from job to job and for
hauling lumber used on job 352

Inland waters and outlying waters—question of fact is in
volved in determining whether body of water is inland
or outlying water within meaning of 29.01 (4) 441

Contra XXI 409
State officer—^term may include every person whose duties

appertain to state at large; in restrictive sense it em
braces only heads of executive departments of state
elected by people at large 479

Detective, private—employee of corporation engaged in
making investigations and reports with respect to effi
ciency and honesty of employees in certain business is
within definition of 175.07 485

Public agency—scope of term as used in Bill 560, S., de
claring county agricultural societies to be public agen
cies with power to sponsor WPA projects, is discussed 493

Fuel—^gasoline and lubricating oil used in operation of mo
tor vehicles is not "fuel" within meaning of 348.54 543

Fuel oil which can be said to be product of petroleum like
kerosene, gasoline, etc., is subject to terms of ch. 168,
Stats 560

Slaughterhouse—^place where chickens are killed in large
numbers and prepared for freezing is subject to regula
tion by state board of health 566

Structure—use in 59.97 (1) and proposed zoning ordinance
discussed 626

Political subdivision—school district is political subdivision
within meaning of 56.01 (1) 674
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WORKMEN'S COMPENSATION
Claim—under 20.07 (3) first $200 compensation awarded

injured state employee whose salary is payable out of
federal funds appropriated by 20.573 must be charged
to that appropriation 608

Claim—under 20.573 (2) first $200 compensation must be
charged ultimately to federal grant 608

Zoning ordinances. See Counties—ordinances, zoning.






