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Automobiles — Law of Road — Municipal Corpoi'ations
— Parking Ordinances — Use of parking meters by munici
pality in regulation of parking on streets is valid and not
prohibited by sees. 85.84 and 85.85, Stats.

January 3,1938.

Herbert Steffes,

District Attorney,

Milwaukee, Wisconsin.

You have requested an opinion whether cities have the
power under our statutes to use the device known as a park
ing meter in the regulation and control of parking on city
streets. The use of such parking meters contemplates a plan
whereby mechanical meters are installed on the sidewalk
near the curb at the head of each stall indicated by lines in
the street surface for the parking of a car.
A motorist upon parking in a stall deposits a specified

sum of money, usually five cents, in the meter. This clears
the meter and it then goes into operation so as to indicate
the time subsequent to the deposit a car has been parked in
that stall. Such deposit entitles the motorist to park his car
in the stall for a designated length of time. When the meter
indicates the allotted time has expired, the motorist there
after no longer may park his car there without making an
other deposit. The parking, other than during a period of
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time allotted by such deposit, becomes a violation of the or
dinance and penalties therefor are imposed the same as for
other overparking. The deposits in the parking meters go
to the city as revenue, usually being placed in the traffic reg
ulation fund, and often are used to defray the cost of in
stallation and operation of the meters.
The idea behind the use of this parking meter plan is that

it is a more efficient method of supervising and maintaining
a check upon the observance of parking limits. It is claimed
that the use thereof eliminates unnecessary parking of cars
upon the streets, with the result that the available space for
parking in congested areas is not monopolized and parking
facilities are kept open so as to practically eliminate the
present parking problem. Also, not only is the supervision
of parking restrictions more efficient but the cost thereof is
not placed upon the public at large but is borne to a large
measure by the persons who make use of such parking facil
ities, the deposits in the meters being used in payment of
such supervision.

Sec. 85.84, Stats., provides as follows:

"No local authority shall have power to enact, pass, en
force or maintain any ordinance, resolution, rule or regula
tion requiring local registration or other requirements in
consistent with the provisions of this chapter, or in any
manner excluding or prohibiting any motor vehicle, trailer,
or semitrailer, whose owner has complied with the provi
sions of this chapter, from the free use of all highways ex
cept as provided by section 66.45; * * *"

Sec. 85.85, Stats., provides as follows:

"Local authorities, except as expressly authorized by the
provisions of this chapter, shall have no power or authority
to enact or enforce any rule, ordinance, or regulation con
trary to the provisions of this chapter."

An ordinance putting into operation a parking meter plan
would not restrict "the free use of" the highways. The ef
fect of such regulation would be to expedite the passage of
traffic as it would tend to relieve the conditions existing in
congested areas. Without the right to prohibit or regulate
parking no orderly passage of vehicles could be accom
plished therein.



Opinions op the Attorney General 3

Moreover the term "free use of the streets" does not in
clude the right to park. In Ex parte Duncan, (1937) 65 Pac.
(2d) 1015, which cites Wonewoc v. Taubert, (1930) 203
Wis. 73, 233 N. W. 755, the Oklahoma supreme court said at
page 1017:

"* * * the decisive issue is whether the 'free use of
the streets' includes the right to 'park.' The public has the
absolute right to the free use of the streets, and this me^s
any use that is incident to the primary purpose for which
the streets have been dedicated. The primary purpose is
travel. Thus this right has been interpreted to mean only
free passage and the right to use the street to convey one's
self or property from one place to another. * * *"

In Pugh V. Des Moines, (1916) 176 Iowa 593, 156 N. W.
892, 897-898, the Iowa court stated the proposition as
follows:

««* * * Conceding * * * that the city has no
power to exclude [drivers] from the free use of the public
streets, we must construe this language to mean that free
use which is involved in the right to come and go and drive
upon the streets without let or hindrance. The idea of the
free use of a street does not involve the right to obstruct the
free use of the street. * * *"

In so far as an abutting owner may be involved his rights
where a parking plan is used are no greater than his rights
as they exist in reference to any ordinance or regulation
placing restrictions upon parking in the streets. The right
of the abutting owner extends to the middle of the street
subject, however, to the easement of the public for public
use. Our court in Wonewoc v. Taubert, (1930) 203 Wis. 73,
233 N. W. 755, has definitely established the principle that
local ordinances regulating parking on streets are valid.
Not only has the power of the local authorities to regulate
the time of parking been recognized but the courts have up
held the right to prohibit parking altogether in certain areas
as an incident of the police power to regulate traffic. See
Ex parte Duncan, (1937) 179 Okla. 355, 65 Pac. (2d) 1015;
Pugh V. Des Moines, (1916) 176 Iowa 593, 156 N. W. 892.
The validity of such an ordinance depends in a large

measure upon the rights of the public in public ways and a
determination of what those rights are is vital.
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"Whatever cannot be justified as incidental to travel is a
violation of the rights of the abutting landowner in the or
dinary case where he owns the fee of the public way, and is
also an obstruction to the rights of travel by the public." In
re Opinion of Justices, (1937) (Mass.) 8 N. E. (2d) 179,182.

Without the right to prohibit or regulate parking no or
derly passage of vehicles could be accomplished therein. This
is in accord with the fundamental principle of the exercise
of police power in controlling private interests for the public
welfare. See 12 G. J. 931, 2 McQuillin on Municipal Cor
porations, p. 1615; Harper v. City of Wichita Falls, (1937)
(Tex.) 105 S. W. (2d) 743. See also Park Hotel Co. v.
Ketchum, (1924) 184 Wis. 182, 199 N. W. 219.

Up to the present time we find only five states in which
the courts of last resort have expressed themselves on the
specific question of the validity of parking meters. State ex
rel. Harkow v. McCarthy, (1936) (Fla.) 171 So. 314; Ex
parte Duncan, (1937) (Okla.) 65 Pac. (2d) 1015; In re
Opinion of Justices, (1937) (Mass.) 8 N. E. (2d) 179;
Harper v. City of Wichita Falls, (1937) (Tex.) 105 S. W.
(2d) 743, City of Birmingham v. Hood-McPherson Realty
Co., (1937) 233 Ala. 352, 172 So. 114.
In all of these cases except the Alabama case the validity

of parking meter ordinances has been upheld. The Alabama
case can be distinguished because of the specific restrictive
clauses in the deed of dedication of the public streets in the
city of Birmingham.
Having found the existence of the right of local authori

ties to regulate parking, the courts have experienced no diffi
culty in permitting the imposition of a reasonable fee by
means of parking meters to defray the cost of erecting,
maintaining and operating such parking meters.
On this point the Florida court in State ex rel. Harkow v.

McCarthy, supra, said, pp. 316-317:

"* * * inasmuch as the parking of motor vehicles in
down town public streets is a privilege, the city may employ
the means reasonably necessary to make effective the regu
latory ordinance and to safeguard the restrictive parking
privileges granted. That had the city augmented the regular
police force sufficiently to enforce the ordinance, no one
could have questioned such action. That, in the exercise of a
choice of means, the city elected to employ mechanical po-
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plicemen to aid in large part the accomplishment of that
purpose, because they are efficient and economical and en
able the authorities to pass the cost of providing parking
privileges onto those who enjoy those privileges. That the
ordinance, as indicated indeed by its provisions, was adopted
in the bona fide exercise of the police power, and not pri
marily for the raising of revenue. That the aim of the ordi
nance is to regulate traffic and keep such traffic as liquid as
is reasonably possible, and that the cost of providing park
ing privileges, and the extra cost of supervising and policing
parWng, is placed by the ordinance where it belongs, on
those who individually enjoy such privilege."

In passing their parking meter ordinance the people of
Wichita Falls expressed the necessity of such ordinance by
saying that previous attempts to regulate parking in con
gested business areas had not been as successful as was de
sirable for the safety and welfare of the public, because of
the small number of traffic policemen available therefor and
the size of the area to be patrolled, numerous operators hav
ing taken advantage of the situation by parking for unrea
sonably long periods of time, which tended to further im
pede traffic and was in turn unfair to business interests in
such areas and to the motorists and constituted a danger to

life, limb and property. See Harper v. City of Wichita Falls,
supra.

The only provisions of ch. 85, Stats., dealing with park
ing upon highways are contained in sec. 85.19, Stats. This
section deals with parking only in reference to the place and
manner of parking, and does not in any way have anything
to do with time limitations upon parking. As it is only in
respects covered by the provisions of sec. 85.19 that the leg
islature has provided any uniform system or regulation of
parking, local regulations placing time limitations on park
ing are not contrary thereto. The power of local authorities
to prescribe regulations as to other aspects of parking than
those within the provisions of sec. 85.19 arises by virtue of
the provisions of art. XI, sec. 3, Wisconsin constitution, and
sees. 62.04 and 85.10 (20), Stats.

It is significant that at the time of the passage of sees.
85.19, 85.84 and 85.85 in 1929, ordinances and regulations of
local authorities limiting the length of time for parking in
congested areas were in common use. All of the larger cities
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then had regulations respecting time limits on parking as
did also many of the smaller cities. Thus it is apparent
that the legislature felt that regulations of this type were
purely local in character and not within the scope of a uni
form law for the regulation of traffic throughout the state
and continued to leave the same to be handled by the local
authorities.

The same circumstances undoubtedly apply to the condi
tions at present existing in our own cities and villages and if
confronted with an ordinance putting into effect a parking
meter plan our court would undoubtedly recognize as did
Mr. Justice McReynolds in Frost Trucking Co. v. R. R.
Comm. of Calif., (1926) 271 U. S. 583, 603, 46 Sup. Ct. 605:

"The States are now struggling with new and enormously
difficult problems incident to the growth of automotive traf
fic, and we should carefully refrain from interference un
less and until there is some real, direct and material infrac
tion of righte guaranteed by the federal Constitution."

It is therefore our opinion that cities have the power un
der our statutes by ordinance to put into operation the park
ing meter plan of regulation of parking upon the streets
thereof.

HHP

Taxation — Tax Sales — Sec. 75.01, subsec. (Im), Stats.
1935, is not repealed by ch. 294, Laws 1937, but subsequent
to June 27, 1937, flat interest rate prescribed by ch. 294
applies.

January 4,1938.
Oscar M. Edwards,

District Attorney,

Racine, Wisconsin.

You ask whether ch. 294, Laws 1937, published June 26,
1937, repeals sec. 75.01, subsec. (Im), Stats.
Ch. 294, Laws 1937, provides:



Opinions of the Attorney General 7

"In order to simplify the administration of the collection
of delinquent taxes both before and after tax sale, both for
the convenience and information of the tax payer and the
several collecting treasurers, the two per cent penalty, ad
vertising fee, selling fee, redemption fee and the interest
charge of eight per cent per annum now in force are abol
ished. In lieu thereof a flat interest charge of eight-tenths
of one per cent per month or fraction thereof on the princi
pal sum of the tax from the first day of January succeeding
the year of the tax levy shall be charged. All laws or parts
of laws inconsistent herewith are repealed and the revisor
of statutes is directed to amend the applicable sections of the
statutes in accordance with this act.
"This act shall take effect upon passage and publication."

Sec. 75.01 (Im), Stats. 1937, provides:

"The county board may fix the interest rate to be paid
upon redemption of tax certificates held by the county, but
such interest rate shall not be more than eight tenths of one
per cent per month or fraction thereof. The board may re
quire that a given interest rate chargeable upon such re
demption of such certificates shall apply only upon condition
that such certificates are redeemed within a period of time
fixed by the board."

As sec. 75.01 (Im) appeared in the 1935 statutes the
words "eight per cent per annum" were used in place of the
words "eight-tenths of one per cent per month or fraction
thereof" as now contained in that section. The change to the
present form of the statute was made by the revisor of stat
utes pursuant to the express direction contained in ch. 294,
Laws 1937.

The avowed purpose of ch. 294 was to simplify the admin
istration of the collection of delinquent taxes. Prior to its
enactment there existed the necessity of several calculations
•concerning the two per cent penalty, advertising fee, selling
fee, redemption fee, and eight per cent interest charge, to
arrive at the total penalty payable. See XXIII Op. Atty. Gen.
529, XXIV Op. Atty. Gen. 32. Ch. 294 eliminated these time
consuming operations and in lieu thereof substituted a sin
gle computation of a fiat interest charge of eight-tenths of
one per cent per month from January first on the principal
of the tax.
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In an opinion to the Wisconsin tax commission on July 19,
1937, XXVI Op. Atty. Gen. 315, we held that ch. 294, Laws
1937 did not repeal ch. 10, Laws 1937, authorizing cities,
villages and towns to extend the time of payment of the
1936 real estate taxes to July 1,1937. It is there pointed out
that while ch. 294 in one sense is general legislation because
it applies to taxes generally, yet all it does is to change the
rate or method of computation of penalty for delinquency
and in this last respect is special legislation.

It is a well settled rule of statutory construction that im
plied repeals are not favored and if a supposed incongruity
between statutes can be avoided by reasonable construction
such construction should be adopted. Hite v. Keene, (1909)
137 Wis. 625,119 N. W. 303; State ex rel. Hayden v. Arnold,
(1912) 151 Wis. 19,138 N. W. 78; Krueck v. Phoenix Chair
Co., (1914) 157 Wis. 266, 147 N. W. 41.

If statutes, however, cannot be made to harmonize and are
in conflict then in so far as there is a conflict the special leg
islation takes precedence over the general legislation.

All that was intended to be accomplished by ch. 294 was
a simplification of procedure. Sec. 75.01 (Im), Stats., is a
grant of authority to the county boards to fix the amount
that should be paid upon redemption of certificates held by
the county. Each of these two provisions of law has a sep
arate objective and covers independent although related sub
jects. Thus ch. 294, Laws 1937 and sec. 75.01 (Im), Stats.,
may be properly read together without conflict, each con
trolling in its separate field. Ch. 294 is controlling in so far
as the rate of penalty or method of computation thereof is
involved and sec. 75.01 (Im), Stats., remains in full force
and effect in all other respects. Such construction so given
to these statutes is in conformity with the principle that a
later legislative act must control over a previous enactment.

There is nothing in ch. 294, Laws 1937, that gives to it
retroactive effect. Thus sec. 75.01 (Im), Stats. 1935, applies
to the authority of the county board prior to the effective
date of ch. 294, Laws 1937, but after that date the change
effected by ch. 294 is operative.

It is therefore our opinion that sec. 75.01 (Im), Stats.
1935, is not repealed by ch. 294^, Laws 1937, and that such
statute remains in full force and effect until June 27, 1937,
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the effective date of ch. 294, but that thereafter the au
thority of the county board is to fix the interest rate to be
paid upon redemption of tax certificates held by the county
at not more than eight-tenths of one per cent per month or
fraction thereof.

HHP

Public Officers — County Board — Tax Collector —
County board may not hire one of its members to work on
collection of delinquent taxes.

January 4,1938.
William H. Stevenson,

District Attorney,

La Crosse, Wisconsin.

You have called our attention to a county board resolution
whereby the county board purports to hire one of its mem
bers to segregate the delinquent tax lists, make his report
thereon to the delinquent tax committee and the county
clerk, request payment of delinquent taxes in the name of
the county, investigate circumstances of tax collection in
other counties, and submit a report thereon with recommen
dations to the tax committee.

The committee on finance, ways and means recommended

a salary of one thousand three hundred twenty dollars for
one year, plus three hundred dollars car expenses. We
gather from your letter that this recommendation was
adopted with the resolution.
You request our opinion as to the validity of the

resolution.

. Sec. 66.11, subsec. (2), Stats., reads in part as follows:

"No member of a * * * county board * * *
shall, during the term for which he is elected, be eligible for
any office or position which during such term has been cre
ated by, or the selection to which is vested in, such board.
if. ^ ^
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This section expressly provides that no member of a
county board shall be eligible during the term for which he
was elected to any office or 'position created by the board of
which he is a member. The facts submitted fall squarely
within the prohibition of this statute. Transactions similar
to that outlined above have been disapproved by this depart
ment in the following official opinions: XIX Op. Atty. Gen.
258 (highway patrolman), XX 212 (weed commissioner),
XX 1193 (dance supervisor), XXI 285 (deputy county
clerk), XXI 400 (county probation officer), XXIII 348
(member of administrative committee for promotion of
CWA projects), XXIV 394 (quarry foreman), XXIV 698
(county pension assistant), XXIV 762 (county pension in
vestigator), XXV 700 (superintendent of WPA project).
The same principle applies even though the county board

member should resign from the county board in an effort to
make himself eligible for such position. XI Op. Atty. Gen.
408, XIX 258, XXI 209.
WHR

Indigent, Insane, etc. — Poor Relief — Labor — County
may bargain collectively with labor union regarding relief
but is not required to do so by Wisconsin labor relations act,
ch. Ill, Stats., nor by sees. 103.51 to 103.63, Stats.

January 11,1938.

Lyall T. BEGGS,

District Attorney,

Madison, Wisconsin.

You have requested an opinion as to whether a labor
union has the right to act as bargaining agent with the
county relief department in reference to relief for unem
ployed members of such union. We are advised that this
question arises by reason of a rule or regulation of the
county relief committee permitting a person seeking relief
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or additional allowance to present his request to such com
mittee personally or by the supervisor from his residence
district, but not otherwise.

Sec. 103.51, Stats., provides:

"Public policy as to collective bargaining. In the inter
pretation and application of sections 103.51 to 103.63 the
public policy of this state is declared as follows:
"Negotiation of terms and conditions of labor should re

sult from voluntary agreement between employer and em
ployes. Governmental authority has permitted and encour
aged employers to organize in the corporate and other forms
of capital control. In dealing with such employers, the indi
vidual unorganized worker is helpless to exercise actual lib
erty of contract and to protect his freedom of labor, and
thereby to obtain acceptable terms and conditions of employ
ment. Therefore it is necessary that the individual work
man have full freedom of association, self-organization, and
the designation of representatives of his own choosing, to
negotiate the terms and conditions of his employment, and
that he shall be free from the interference, restraint or coer
cion of employers of labor, or their agents, in the designa
tion of such representatives or in self-organization or in
other concerted activities for the purpose of collective bar
gaining or other mutual aid or protection."

Sec. 103.62, Stats., provides:

"Definitions. When used in sections 103.51 to 103.63, and
for the purposes of these sections:
"(1) * * *
««(2) * * *
"(3) The term 'labor dispute' includes any controversy

concerning terms or conditions of employment, or concern
ing the association or representation of persons in negotiat
ing, fixing, maintaining, changing, or seeking to arrange
terms or conditions of employment, or concerning employ
ment relations, or any other controversy arising out of the
respective interests of employer and employe, regardless of
whether or not the disputants stand in the proximate rela
tion of employer and employe."

In Amer. Furn. Co. v. I. B. & T.C.& H. of A„ (1936) 222
Wis. 338, 268 N. W. 250, our court said the purpose of the
Wisconsin labor code (sees. 103.51 to 103.63, Stats.) is to en
courage associations of workmen to conduct collective bar-
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gaining and to protect them from dominance or control by
employers "to the end that workmen might be able to bring
to bear in their negotiations with employers whatever
weight or power results from collective or group, effort"
(p. 368).

The following provisions of the Wisconsin labor relations
act enacted in 1937 are pertinent:

Sec. 111.01 "Declaration of policy. The provisions of
this chapter are enacted in furtherance of the public policy
as to collective bargaining declared in section 103.51."

Sec. 111.02 "Definitions. When used in this chapter:

" (2) The term 'employer' includes any person acting in
the interest of an employer, directly or indirectly, but does
not include the state, or any political subdivision thereof, or
any labor organization, or anyone acting in the capacity of
officer or agent of such labor organization.
"(3) The term 'employe' includes any employe, and is

not limited to the employes of a particular employer, unless
the chapter expressly states otherwise, and includes any in
dividual whose work has ceased as a consequence of, or in
connection with, any current labor dispute or because of any
unfair labor practice, and who has not obtained any other
regular and substantially equivalent employment, ♦ * *
"(4) :1c » 4:
"(5) * * *

"(6) * * *

"(8) The term 'labor dispute' includes any controversy
concerning terms, tenure or other conditions of employment,
or concerning the association or representation of persons,
in negotiating, fixing, maintaining, changing or seeking to
arrange terms, tenure or other conditions of employment,
or concerning the violation of any right granted or affirmed
by this chapter and all disputes as defined in sections 103.51
to 103.64 regardless of whether the disputants stand in the
proximate relation of employer and employe.
"(9) * *

"(10) * *

Sec. 111.09 "(1) Representatives designated or selected
for the purpose of collective bargaining by the majority of
the employes in a unit appropriate for such purposes, shall
be the exclusive representatives of all the employes in such
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unit for the purposes of collective bargaining in respect to
rates of pay, wages, hours of employment or other condi
tions of employment, * * *"

Both the Wisconsin labor relations act and the labor code
are pointed towards matters involved in the employment re
lationship. The scope of these statutes includes only such
things as arise out of the relationship between employers
and employees. They depend for their application upon the
existence of something that pertains to the employee-
employer relationship. The text of each act supports this
view. In order to bring into operation the rights granted
thereby it is not required that the principals to the particu
lar situation at hand stand in the relationship of employer
and employee. Amer. Furn. Co. v. I. B. & T. C. & H. of A.,
supra. It is necessary, however, that the matter involved be
within the purview of the provisions of the statutes.
The rights given by these statutes to employees to bar

gain collectively are in relation to and for the purpose of
solving problems in reference to working conditions, hours,
wages and other things involved in employment. The tenor
of these acts is to deal with matters that arise out of and are

distinctly peculiar to this subject. The granting of relief to
those who are without means to maintain themselves is not

of such character that it can be said to relate to conditions

of employment or industrial relations. It is something dis
tinctly apart therefrom and not within the scope of either
the Wisconsin labor relations act or the labor code.

Disputes or differences that might arise in reference to
public relief certainly do not come within the definition of
a "labor dispute" contained in either sec. 103.62 (3) or sec.
111.02 (8), Stats., above quoted. Furthermore, the defini
tion of an "employer" in sec. 111.02 (2), Stats., specifically
excludes the state and any political subdivision thereof. Ac
cordingly, even though the other provisions of these legisla
tive acts confer enforceable positive rights of collective bar
gaining in labor matters generally, the express language of
sec. 111.02 (2) would certainly exclude the county from any
obligation to so bargain collectively with a union. It would
seem quite clear that if the county is not required to bar
gain collectively in reference to matters of employment, then
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the county relief committee as an agency of the county
would not be obliged to bargain with a union as to relief
matters.

However, even though there be no abstract right in the
union to represent its members in such matters so as to be
able to insist thereon, still a union would possess the same
rights as any other organization would have in this regard.
By virtue of its very existence as an organization interested
in the welfare of its members it may advocate the cause of
its members and urge bodies or persons to do those things
advantageous to them. This permissive right exists in all
organizations. It is only in matters pertaining strictly to
employment and labor relations that the statutes give unions
the additional special rights which are requisite to effectuate
favorable conditions of labor. We fail to find anything in
these statutes that confers such special privileges in other
matters.

It is. therefore our opinion that a labor union may act as
the bargaining agent for its members with the county repre
sentatives regarding relief, but that the county is not re
quired to so bargain with such union.
HHP

Navigable Waters — Where recession of water on lands
bordering on Sturgeon Bay results in new shore line, each
riparian owner along old shore line is entitled to his propor
tionate share of new shore line.

January 11,1938.

Conservation Department.

You state that the conservation department owns certain
lands fronting on Sturgeon Bay and that due to the reces
sion of the waters in the bay new land has been uncovered.
You inquire as to the method to be followed in fixing the
property lines on such new lands.
The primary aim and object of any of the rules used to

fix the property lines on land resulting from reliction is to
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assure to each riparian owner his proportionate share of the
shore line.

When the shore line is straight or nearly so, the method
used in fixing the property lines is to draw property lines
at right angles to the shore line from the points where the
various property lines intersected the shore line. Clark, Sur
veying & Boundaries, sec. 268; Gould on Waters (3d ed.),
sec. 163. This method was one of the methods suggested in
your letter.
When the shore line is curved such procedure tends to

work an injustice to certain riparian owners. Lines drawn
at right angles to a curved shore line tend to converge, and
if the water recedes sufficiently, certain property owners are
deprived of access to the water under this method.
A second method which is used when the shore line is

curved, as in the present instance, is to give each riparian
owner a section of the new shore line which is proportionate
to his share in the old shore line. The property lines are
then extended from the old shore line to points on the new
shore line.

This method is more fully described in the case of North
ern Pine Land Co. v. Bigeloiv and another, 84 Wis. 157,164-
165, as follows:

"The general rule early adopted in Massachusetts, and
since adhered to, was borrowed from the civil law, and is to
the effect: (1) To measure the whole extent of the ancient
bank or line of the river, and compute how many rods,
yards, or feet each riparian proprietor owned on the river
line; (2) to divide the newly-formed bank or river line into
as many equal parts as such shore line contained rods,
yards, or feet, and then to appropriate to each proprietor as
many of such parts of such new river line as he owned
rods, yards, or feet on the old; and then, to complete the di
vision, lines are to be drawn from the points at which the
proprietors, respectively, bounded on the old, to the points
thus determined as the points of division on the newly-
formed, shore. Deerfield v. Arms, 17 Pick. 45, 46. In stating
the rule, Shaw, C. J., there indicates that it may perhaps re
quire modification under particular circumstances, as, for
instance, where such lines happen to be elongated by deep
indentations or sharp projections, and then the general line
ought to be taken, instead of the actual line. Tn such case it
should be reduced, by an equitable and judicious estimate, to
the general available line of the land upon the river.' Rust
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V. Boston Mill Corp. 6 Pick. 158; Sparhawk v. Bullard, 1
Met. 95; Trustees of Hopkins Acad. v. Dickinson, 9 Gush.
552; Wonson v. WoTison, 14 Allen, 84, 85. That rule is ex
pressly sanctioned by the highest courts of the United
States, New York, and Michigan. Johnston v. Jones, 1
Black, 222, 223; S. C. 18 How. 150; O'Donnell v. Kelsey, 10
N. Y. 415; Blodgett & D. L. Co. v. Peters, 87 Mich. 506, 507.
In the case last cited the rule stated was applied to the divi
sion between coterminous riparian owners of lands fronting
on the waters of Green Bay in Lake Michigan, and hence
that case is peculiarly applicable to the case at bar. As there
said by Champlin, C. J., speaking for the court: The object
to be kept in view in cases of this kind is to secure to each
proprietor access to navigable water and an equal share of
the dockage line at navigable water in proportion to his
share on the original shore line of the bay. . . . We
cannot deal with Green Bay as we would with the rivers in
this state, where the lines are to be drawn at right angles
to the thread of the stream. The rules laid down for the
boundaries of owners of land bordering upon the ocean and
great inland seas are more proper for the disposition of the
case before us.'"

This procedure appears to be particularly appropriate
under the circumstances prevailing in the instant case and
the rule above set forth is still followed in Wisconsin. See
Hathaway v. Milwaukee, 182 Wis. 249; Thomas v. A., S. &
I. R. L. R. Co., 122 Wis. 519.
In applying the rule laid down in the Northern Pine Land

Company case, supra, it should be noted that in measuring
the original shore line the general contour of the shore
should be taken rather than the actual shore line. The rule
as stated may involve some surveying difficulties. It is, how
ever, the most equitable one and the one sanctioned by the
courts of this state.

The alternative method of running lines perpendicular to
the main channel of the bay, which was suggested in your
letter, has not received the sanction of the courts where the
shore line is curved.

WHR
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Insurance — Town Mutuals — By virtue of ch. 226, Laws
1937, town mutual Insurance companies may no longer issue
policies against loss by windstorm, tornado or cyclone.

January 11,1938.

H. J. Mortensen,

Commissioner of Insurance.

You have inquired whether the effect of ch. 226, Laws
1937, is to deny town mutual insurance companies the right
to issue insurance against loss by windstorms, cyclones and
tornadoes.

Prior to the enactment of ch. 226, Laws 1937, which was
published June 10, 1937, town mutual insurance companies
were permitted to write tornado insurance by complying
with the requirements of subsec. (3), sec. 202.06, Wis. Stats.
Ch. 226, Laws 1937, repealed subsec. (3), sec. 202.06, and
the same was not recreated in any other form. Ch. 226 also
amended sec. 202.01 so as to require each existing town mu
tual insurance company to amend its articles to conform to
subsec. (2), sec. 202.01 of the 1937 statutes. Subsec. (1),
sec. 202.01 provides:

"Any number of persons not less than one hundred resid
ing in the same county, who collectively own one hundred
thousand dollars' worth of insurable property therein which
they desire to insure, may form a town mutual insurance
company for mutual protection against loss by fire and
lightning."

It is clear that town mutuals are now limited to the issu

ing of policies covering only loss by fire and lightning as in
dicated in sec. 202.01 (1) 1937 Stats., above quoted.
This plainly follows from the repeal of the section which

formerly permitted such practice, sec. 202.06, subsec. (3),
and from the fact that the present statutory authority under
which town mutuals are permitted to be organized specific
ally states the purpose to be "for mutual protection against
loss by fire and lightning." It is, of course, a well recognized
rule of statutory construction that when the legislature has
enumerated the powers Ranted by a particular statute, such
enumeration results in an implied exclusion of all other pow-
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ers, expressio unius est exclusio oMerius. For instance, it
was held in the case of State ex rel. Oiven v. Reisen, 164
Wis. 123, that a particular specification of jurisdiction con
ferred in certain cases by a statute excludes the idea that
the legislature intended to confer jurisdiction in other cases.

It should, however, be mentioned that the operation of ch.
226 is prospective in operation only and that it should not be
so construed as to disturb vested rights arising under poli
cies issued prior to its effective date. This is true because of
the general rule that statutes are not to be given retrospec
tive operation ordinarily in the absence of express language
to that effect and more particularly for the reason that such
a construction in this case would result in the impairment of
contract obligations, contrary to art. I, sec. 10 of the United
States constitution and art. I, sec. 12 of the Wisconsin con
stitution. Such construction of a statute is to be avoided, if
possible. See Petition of Breidenhach, 214 Wis. 54, which
holds that if a law is open to two constructions that con
struction which will save it from condemnation will be

adopted in preference to one which renders it unconstitu
tional.

WHR

Banks and Banking — State Banks — To invoke applica
tion of thirty per cent loan limitation provided by sec.
221.29, subsec. (1), Stats., in case of state banks all of such
loan must be secured by warehouse receipts or United States
government obligations in amount not less than one hundred
forty per cent of face amount of obligation. Such require
ment as to collateral security cannot be extended, however,
to loans coming under fifteen per cent and twenty per cent
limitations in said section.

January 17,1988.
Banking Department.

You call our attention to sec. 221.29, subsec. (1), Stats.,
relating to the limit of bank loans at state banks.
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This section, with certain exceptions, limits individual
loans to twenty per cent of the amount of the capital stock
and surplus or to fifteen per cent of the amount of capital
and surplus of the bank. However, it provides that obliga
tions secured by warehouse receipts issued by licensed ware
housemen where the market value is not less than one hun

dred forty per cent of the face of the obligation or where
the loan is secured by not less than a like amount of certain
types of bonds or notes of the United States the loan "shall
be subject to a limitation of thirty per cent in addition to
the limitation hereinbefore stated, * *

You ask whether the provisions of this section mean that
if a bank exercises the privilege of making a loan under the
thirty per cent additional limitation, such loan must be en
tirely secured by warehouse receipts or government bonds,
or whether only the thirty per cent additional line need be
so secured.

Deleting for the moment those portions of sec. 221.29,
subsec. (1), Stats., which do not bear upon the answer to
your question, the relevant part of the statute reads:

obligations of any person, * * * se
cured by the warehouse receipts issued * * *, when
the market value of such staples securing such obligation is
not at any time less than one hundred forty per cent of the
face amount of such obligation, and in the form of notes se
cured by not less than a like amount of bonds or notes of the
United States * * * shall be subject to a limitation of
thirty per cent in addition to the limitation hereinbefore
stated, * *

It is our opinion that a borrower seeking to avail himself
of the thirty per cent maximum loan limitation must, as a
condition precedent, have such obligation or obligations to
the bank entirely secured by warehouse receipts or govern
ment bonds to the extent of one hundred forty per cent of
the face amount of such obligations, but that such require
ment has no relationship to loans of the borrower coming
under the fifteen per cent and twenty per cent provisions re
lating to loans secured by other types of security. In other
words, a borrower may have total loans which equal fifty per
cent of the amount of capital stock and surplus of the bank.
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but of this amount thirty per cent must be secured by ware
house receipts or government securities to the amount above
indicated.

The words, "when the market value of such staples secur
ing such obligation is not at any time less than one hundred
forty per cent of the face amount of such obligation" oper
ate as a condition precedent to the application of the thirty
per cent loan limitation.
In construing statutes, words and phrases are to be con

strued and understood according to the common and ap
proved usage of the language. Sec. 370.01, subsec. (1),
Stats.

It is a familiar rule of syntax that qualifying phrases are
to be referred to the next preceding antecedent. Dagan v.
State, 162 Wis. 853, 354. Thus the words above quoted re
late back and refer to "obligations of any person, * * *
secured by the warehouse receipts issued * * This
is also plain from the context of the words employed, since
the words "the market value of such staples securing such
obligation" could not possibly relate to anything except
warehouse receipts. Otherwise these words would have no
intelligible meaning and it is a well known rule of statutory
construction that a statute should be so construed as to give
meaning and effect to every word and phrase in it if possi
ble. Furthermore, it is plain from the first part of the stat
ute above quoted that the obligations coming under the
thirty per cent limitation are obligations secured by ware
house receipts or government bonds. The statute does not
say "partially secured," nor even one hundred per cent se
cured. The amount of the security necessary to invoke the
operation of the limitation is not left open to conjecture but
is specifically set at one hundred forty per cent as above
explained.
WHR
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Counties — County Board — Parliamentary Procedure —
Traffic Ordinances — Even though rules of parliamentary
procedure are violated, in absence of appeal from ruling of
chair, county ordinance passed in method set out in sec.
59.02, subsec. (2), Stats., is valid.

Publication of ordinances pursuant to sec. 59.09, subsec.
(1), Stats., should be separate and independent of publica
tion of county board proceedings pursuant to sec. 59.09 (2).

January 17,1938.

James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

You state that your county board enacted a traffic ordi
nance which provided for the hiring of a traffic officer in the
following manner, to wit: that a committee reported recom
mending the adoption of such an ordinance; that at the eve
ning meeting of the board held on the 12th of November,
1987, the ordinance received its first reading in full, after
which a vote was taken on its adoption, which was 21 ayes
and 8 noes, 5 members being absent and not voting; that im
mediately thereafter the rules were suspended and it was
read a second time by title only. The following morning, on
motion, another vote was taken on said ordinance, which
resulted in 25 ayes and 1 no with 8 members absent and not
voting. The ordinance was then advanced to its third read
ing, was read in full and carried by 28 ayes and 1 no.
You request an opinion as to whether said ordinance was

validly enacted.
Subsec. (2), sec. 59.02, Stats., reads as follows;

"Ordinances and resolutions may be adopted by any
county board by a majority vote when a quorum is present,
or by such larger vote as may be required by law in special
cases; also in the special manner provided for cities by sec
tion 10.48, which section is applicable to counties."

Other than the above quoted, we find no statutory provi
sion relating to the passage of ordinances by a board. The
legislature has thus not prescribed any rule or method of
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procedure that must be followed by a county board in the
exercise of its power granted by this subsection to enact or
dinances. It is usual, however, that each county board
adopts its own rules of procedure to govern the conduct of
its meetings. You have not stated what rules, if any, the
county board of your county had in force at the time it took
the action above mentioned.

However, even though the procedure in the passage of
such ordinance was contrary to rules of parliamentary pro
cedure adopted by the board, no appeal having been taken
from the ruling of the chairman declaring it passed, such
ordinance will still be valid if the procedure is in compliance
with the statutes. XV Op. Atty. Gen. 324. See also XXII
Op. Atty. Gen. 51. It is therefore our opinion, based upon
the facts you submit, that the ordinance in question was val-
idly enacted.

You also inquire whether the publication of said ordi
nance would be sufficient if included in the publication of the
county board proceedings within sixty days of the adjourn
ment of the board or whether the ordinance should be pub
lished separately.

Subsec. (1), sec. 59.09, Stats., provides as follows:

"Whenever any county board passes any ordinance under
the provisions of this chapter the county clerk shall immedi
ately cause the same to be published in some newspaper pub
lished in such county, and if there is none, then in the paper
which he determines has the most general circulation
therein; and such clerk shall procure and distribute copies
of such paper to the several town clerks, who shall file the
same in their respective offices."

The language of this subsection clearly specifies that the
county clerk shall publish an ordinance immediately follow
ing its passage. In our opinion such publication should be
independent and separate from the publication of all the
proceedings of the county board pursuant to subsec. (2),
sec. 59.09, Stats.
HHP

AGH
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Elections — Public Officers — Election Officers — Vote in
precinct of each party for governor should be used in deter
mination under sec. 6.32, subsec. (1), Stats., of party pref
erence in selection of election officials at election where last

preceding general election was in presidential year.

January 18,1938.

Theodore Dammann,

Secretary of State.

You inquire whether we adhere to a former opinion of this
office reported in XXIV Op. Atty. Gen. 17, which construed
sec. 6.32, Stats., to the effect that at an election in a presi
dential year, the precinct election officials may be selected
from nominees by representatives of a political party, even
though such party is not a national party. In arriving at
this result it was there held that in the determination as to

which of several political parties are the two dominant par
ties the vote for governor at the last general election should
be used.

Sec. 6.32, subsec. (1), Stats., provides in part:

"* * * more than two of such inspectors, nor one

of said clerks of election, nor one of said ballot clerks, shall
be members of the same political party, but each one of said
officers shall be a member of one of the two political parties
which cast the largest vote in the district at the last preced
ing general election, the party which cast the largest vote
being entitled to two inspectors, one clerk and one ballot
clerk, and the party receiving the next largest vote being
entitled to the remainder of said officers. The basis for such
division shall be the vote of each party for its presidential
elector receiving the largest vote, or for its candidate for
governor, at the last preceding general election."

At an election in a year of a presidential election it is ob
vious that there could not have been a vote for presidential
electors at the preceding general election because presiden
tial electors are chosen only every four years. Clearly then in
such a situation the only vote at the last preceding general
election that would be available for use in determining party
strength at such preceding election would be the vote for
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governor. Accordingly the former opinion in XXIV Op.
Atty. Gen. 17 is correct in so far as it covers such a
situation.

However, a different situation is now presented than ex
isted when the former opinion was written, for the reason
that this year election officials are appointed in an off-presi-
dential year, whereas the last preceding general election was
one in which a vote for president, as well as for governor,
was had. It is obvious that a party which is not a national
party would have no vote for presidential elector at the last
preceding election which could be used as a yardstick in the
determination of party strength.
The situation is further complicated by the fact that at

the last general election there was no such thing as "the vote
of each party for its presidential elector receiving the larg
est vote." This phenomenon arises by virtue of the fact that
by the use of the short ballot in this state the voters no
longer actually vote directly for presidential electors. The
votes cast in each precinct in the 1936 presidential election
were directly for presidential candidates. The names of the
presidential electors were not set out on the ballots nor did
the voters directly vote for them. The presidential electors
were certified as elected in the state upon the basis of the
total vote throughout the state for each party's presidential
candidate. In making such certification each presidential
elector of a party was accorded the same vote as the total
vote cast in the state for that party's presidential candidate.
Thus, because in so far as the presidential electors of a party
can be said to have received any vote at all, they all received
the same, there is no opportunity for selecting from the
presidential electors that one "receiving the largest vote."
Thus, strictly speaking, there are now no votes in each pre
cinct for presidential electors which could be used as pro
vided in sec. 6.82 (1), Stats. We do not consider, however,
that this factor standing alone would be controlling as to the
conclusion reached in this opinion.
The statute in question was enacted at a time when there

were but two political parties of strength in Wisconsin.
These were also national parties and presidential electors
were voted for directly in each precinct. Since then there
have been material changes. There are now more than two



Opinions of the Attorney General 25

strong parties in the state, although one of these is not a
national party, and the direct vote for presidential electors
has been eliminated. Since, in the light of the foregoing dis
cussion, the statute is now clearly ambiguous it becomes nec
essary to resort to rules of judicial construction, so as to ar
rive at a workable administrative interpretation which will
carry out and apply to present day conditions the underlying
and controlling legislative intent of the statute.
No extended study is necessary to determine that the

broad general purpose of the statute is to give the offices of
election officials to the two dominant parties. The words
"but each one of said officers shall be a member of one of the
two political parties which cast the largest vote in the dis
trict at the last preceding general election" are perfectly
clear as are also the words "the party which cast the largest
vote being entitled to two inspectors, one clerk and one bal
lot clerk, and the party receiving the next largest vote being
entitled to the remainder of said officers." The measuring
stick which is set up in the last sentence of the statute is
purely incidental and should not be used in a way which will
defeat the controlling legislative purpose as expressed in the
words quoted above.

It has been held that the true rule for judicial construc
tion of a statute is to look to the whole and every part, to
the intent apparent from the whole, to the subject matter,
to the effect and consequences, to the reason and spirit, and
thereby ascertain the ruling idea present in the legislative
mind at the time of its enactment and, if that can be reason
ably spelled out of its words, to give effect thereto. Wiscon
sin Industrial School for Girls v. Clark County, (1899) 103
Wis. 651.

Again in the case of State ex rel. M., St. P. & S. S. M. R.
Co. V. R. R. Comm., (1908) 137 Wis. 80, 117 N. W. 846, it
was held that by judicial rules of construction the court may
look at a law as a whole, its subject, its reason and spirit,
give words a broad or narrow construction within their rea
sonable scope, supply omitted words clearly implied, substi
tute the right word for one clearly wrong, and so find the
real intent of a law, even though contrary to its letter.
In view of such broad and liberal rules of construction it

would be ironical, to say the least, that where the legisla
ture has clearly expressed the intent to favor the two dom-
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inant parties in the distribution of positions as election offi
cials, the measuring stick specified for determining which
are such parties should be so applied as to defeat its very
purpose as a measuring device and in such a manner as to
exclude one of the dominant parties, contrary to the avowed
intent of the statute.

Where a party had no presidential candidate at the last
general election then to test its strength as against other par
ties in the district by the vote of that party's candidate for
governor as against the vote of the other parties for presi
dent does not truly ascertain the comparative strength of
the parties. Necessarily the vote of the other parties for
president includes therein votes of the followers of a party
which had no presidential candidate. Surely, then, if a party
is one of the two dominant political parties in state politics,
and has no national strength which may be compared with
the strength of the other national parties, it should be ac
corded due recognition of its strength as a state organiza
tion at elections in which state and municipal affairs solely
are at issue. Any attempt to compare the strength of the
parties by using the vote for president of the national par
ties and the vote for governor at the same election of a party
without a national candidate is an endeavor to use standards

of measure based upon two totally different situations. One
shows the strength of a national party as compared with the
strength of other national parties, while the other shows the
comparative strength between all political parties. In one
comparison the competition of the party without national
scope is eliminated and in the other the competitive force of
such party is given full effect.
To suggest that the matter is one for legislative correction

is no solution of the present problem, as the situation calls
for immediate action and election officials must be selected

in some manner until the legislature meets. It is facts rather
than theory that must be met, and the choice is between fol
lowing the letter of the statute while defeating its intent
or giving effect to the plain purpose of the statute when the
letter no longer applies to the existing facts. In such di
lemma we are guided by the fundamental rule of construc
tion that the spirit or reason of the law is to prevail over the
letter. State ex rel. Time Ins. Co. v. Superior Court, Doug
las County, (1922) 176 Wis. 269, 186 N. W. 748. This is
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true even though the very letter of the statute is violated in
carrying out the manifest legislative purpose. State ex rel.
Husting v. Board of State Canvassers, (1914) 159 Wis. 216,
150 N. W. 542.

Thus it appears that the use of the vote of each party for
governor is the proper method for measuring the relative
strength of the political parties in the last election. Such
test truly reflects the strength of the parties, one against
the other, in accordance with the legislative intent of the
statute in question.

Therefore, in the light of the foregoing discussion, you
are advised that the party vote for governor in each pre
cinct at the last general election, being the only workable
standard consistent with the intent of the statute, should be
applied in determining preference in the selection of elec
tion officials under sec. 6.32 (1), Stats.
OSL

WHR

HHP

Elections — Public Officers — Election OfUcers — Under
sec. 6.32, subsec. (1), Stats., three election inspectors must
be chosen notwithstanding provisions of sec. 6.32, subsec.
(la).
XXI Op. Atty. Gen. 252 is reaffirmed so far as it is now

applicable.

January 18,1938.

Theodore Damann,

Secretary of State.

You have called our attention to sec. 6.32, subsec. (1),
Stats., which provides in part as follows:

"Except as otherwise provided, there shall be three in
spectors, two clerks of election and two ballot clerks at each
poll at every election held under the provisions of this title,
4e * Hs "
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Attention is also called to sec. 6.32, subsec. (la), Stats.,
which reads;

"The governing body of any city, village or town may, not
less than sixty days prior to any election, reduce the num
ber of election officials for any election, and may provide for
a redistribution of the duties among the remaining officials."

In view of this latter provision you inquire as to the ex
tent the number of officials provided for in sec. 6.32, subsec.
(1) may be reduced.

It is our opinion that the number of inspectors provided
for in sec. 6.32, subsec. (1), Stats., may not be reduced and
that reductions must be limited to election clerks and ballot

clerks.

This conclusion is prompted by the numerous provisions
in chapter 6 relating to instances where action may be taken
by a majority of the inspectors.

Sec. 6.32, subsec. (4), par. (e), permits the inspectors to
appoint one of their number chairman.

Sec. 6.57, Stats., provides in part that in case a majority
of the inspectors decide that certain ballots folded together
were voted by the same person, the ballots shall be
destroyed.
Under sec. 6.60 the inspectors by a majority vote may de

cide that certain ballots are defective.

Sec. 11.63 authorizes the inspectors to determine the le
gality of mail ballots.

Certain decisions of inspectors are to be determined by a
majority of the inspectors, which comprehends the presence
of more than one inspector.

This view is further substantiated by the fact that sec.
6.32 provides that the party receiving the largest vote at the
last general election shall be represented by two inspectors,
one election clerk, and one ballot clerk. Should the number
of inspectors be reduced to two or one, the minority party
would be without representation or, if one inspector were
appointed from the dominant party and one from the mi
nority party, the dominant party would lose the majority of
its inspectors provided for by sec. 6.32, subsec. (1), Stats.

It is true, however, that if less than three inspectors were
provided for, the ensuing election would not be declared void.
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State ex rel. Bancroft v. Stumpf, 21 Wis. 579. By the pro
visions of sec. 5.01,''subsec. (6), Stats., effect should be given
to the will of the electors, notwithstanding informalities or
failure to comply with certain provisions of the election
laws. However, as pointed out in State ex rel. Oaks v.
Brown, 211 Wis. 571, sec. 5.01, subsec. (6) affords no excuse
for nonperformance of official duties, and the holding of an
election might be enjoined for failure to comply with cer
tain formalities, although the same formalities, if over
looked, would not justify setting aside the election.

It would therefore appear that the minimum number of
election officials should be three, that is, three inspectors,
and under sec. 6.32, subsec. (la), the governing body might
redistribute the duties of the election clerks and ballot clerks
among the three inspectors. Sec. 6.58, Stats., provides that
the clerks of election, except in cities of the first class, shall
certify to the correctness of the tally sheets. It might be
contended from this that at least two clerks of election are
required. However, we see no reason why the inspectors
could not assume the dual role of inspector and election
clerk and sign in both capacities.
The governing body if it sees fit might reduce the number

of ballot clerks and election clerks appointed solely as such
but the duties of those thereby eliminated should be assigned
to the other election officials. It would seem that if the num
ber of election clerks or ballot clerks is reduced to one, or if
one election clerk and one ballot clerk are provided for, they
should each be members of the dominant party.
The foregoing opinion is based upon the assumption that

by the enactment of sec. 6.32, subsec. (la). Stats., it was
not intended to repeal other provisions of chapter 6 and
that all apparent inconsistencies should be reconciled if pos
sible. It is a well established rule of statutory construction
that implied repeal is not favored. Ward v. Smith, 166 Wis.
342. If supposed incongruities between two enactments can
be avoided by a reasonable construction, such construction
should be adopted. Hite v. Keene, 137 Wis. 625.
You have also inquired if it is our desire to reaffirm the

opinion contained in XXI Op. Atty. Gen. 252.
We wish to affirm all the answers in XXI Op. Atty. Gen.

252, but point out that in connection with the answer to the
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fourth question in that opinion the manner of filling vacan
cies in the ranks of election officials is now different than it

was at the time the above opinion was written. Under sec.
6.32, subsec. (4), par. (g), 1937 Stats., the city or village
clerk selects persons to fill vacancies from lists filed with
him by the two predominant parties, and in case no list is
filed, he may choose any elector. Sec. 6.32, subsec. (4), par.
(b), at the time the foregoing opinion was written provided
that a majority of inspectors should fill vacancies and that if
there was not a majority of inspectors or they failed to act,
the electors present might do so.
WHR

Labor — Public Officers — County highway committee
may bargain with employees as group and by such means
reach agreement as to hours, wages, seniority, classifications,
non-discrimination, etc., but neither county highway com
mittee nor county board may make contract stipulating that
all employees must be members of particular organization.

January 18,1938.

William H. Stevenson,

District Attorney,

La Crosse, Wisconsin.

You have submitted to us for examination a proposed
agreement to be entered into between the county highway
committee and the officers of a local CIO municipal workers
union. You inquire as to the authority of the county high
way committee to enter into such agreement and as to the
authority of the county board to authorize such an
agreement.

The proposed agreement contains various provisions re
lating to hours, wages, seniority rights, classifications, etc.
However, the most significant part of the agreement, as far
as the present discussion is concerned, is article I, relating
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to recognition. Under this article the highway committee
agrees to recognize the union as the duly authorized and sole
bargaining agency of all its employees, that it will not dis
criminate against union members, and section 3 thereof
provides:

"All employees of the La Crosse county highway commit
tee shall be members in good standing of said Local No. 103.
All present employees shall have thirty days in which to be
come members of said Union. All new employees shall be
come members after a thirty day probationary period."

The county highway committee is the executive commit
tee of the county board in the expenditure of county funds
used in the construction and maintenance of any roads or
bridges within the county. Sec. 82.05, subsec. (1), Stats.
All work of the county board in that respect must be exe
cuted through it and the county highway commissioner. X
Op. Atty. Gen. 1115, 1116. It has certain powers given by
statute and others delegated to it by the county board. Sec.
82.06, Stats. If the power sought to be exercised is not ex
pressly or impliedly within those granted the committee by
statute, it must be found within those properly delegated to
it by the county board. For the board properly to delegate a
power to this committee, it must itself have that power. The
county board possesses and can exercise only such powers
as are expressly granted or necessarily implied from the
statutes. Frederick v. Douglas County, 96 Wis. 411; Spaul-
ding v. Wood County, 218 Wis. 224.

Specificially, the board has authority to provide the
county highway commissioner with assistants for the dis
charge of his duties. Sec. 82.03, subsec. (6), Stats. The
statutes are silent as to the manner in which these assist
ants are to be provided. Consequently, that is discretionary
with the board and it may hire them directly or authorize
the highway committee or the commissioner to do so. XX
Op. Atty. Gen. 57. This power includes fixing of wages and
terms of employment which may also be delegated. XXI Op.
Atty. Gen. 327, 830, 381. When duly delegated the commit
tee's powers respecting details of road improvement are as
extensive as those of the county board itself. Kewaunee
County V. Door County, 212 Wis. 518, 250 N. W. 438. The



32 Opinions of the Attorney General

committee can in such case do no more than the board could

have done. That which could not be done directly cannot be
done indirectly.
Under sec. 82.06, subsec. (8), Stats., the committee has

power "To enter into such contracts in the name of the

county, and to make such arrangements as may be necessary
for the proper prosecution of such construction and mainte
nance of highways and bridges as is provided for by the
county board."
In so far as the board, through the committee, directs the

construction, reconstruction or maintenance of highways
and bridges, it directs the expenditure of public funds,
whether the funds originate in a county tax, allotment from
state funds under sec. 20.49, Stats., or in federal aid grants.
It is a commonplace of constitutional law that public funds
must be expended for public purposes. State ex rel. Garrett
V. Froehlich, 118 Wis. 129, 94 N. W. 50; State ex rel. Con
solidated Stone Co. v. Houser, 125 Wis. 256, 104 N. W. 77.
Where part of the expenditure is for labor costs, that part
must be expended for a public purpose as well as the rest.
The board or committee, having authority to hire, has a

discretion as to who may be hired. Reasonable requirements
may be set up as a prerequisite to hiring and employees may
be hired or discharged without the necessity of giving a
reason for such action. The county is free to hire whomso
ever it pleases and as a matter of policy may hire all union
labor if it sees fit. No one has a right to a job and on one
therefore can complain. People ex rel. Fursman v. City of
Chicago, 278 111. 818,116 N. E. 158; Seattle High School Ch.
:^200 V. Sharpies et al., 159 Wash. 424, 298 Pac. 994.
The power of a municipality to prescribe the conditions on

which public works shall be done is inherent in the delegated
power to provide for such works. Mihvaukee v. Raulf, 164
Wis. 172.

If the committee can make individual employment con
tracts there is no apparent reason why it cannot contract
with employees as a group, and by such means reach an
agreement as to hours, wages, seniority rights, etc.
However, the proposed agi-eement in this instance at

tempts to go beyond these subjects in that the section above
quoted provides that all employees shall be members of the
local union. This is not merely an employment contract; it is
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a contract between a public body having direction of the
spending of public funds, on the one hand, and a purely pri
vate organization on the other, whereby the public body
agrees to spend those funds for the benefit of the private or
ganization to the exclusion of the other members of the pub
lic. The county board could not delegate such authority to
the committee, since it has no such authority itself.

In the case of Adot/ms v. Brenan, 177 111. 194, 52 N. E.
314, the Chicago board of education made a contract with
the Chicago Building Trades' Council, whereby it was pro
vided that in all public contracts under the board's jurisdic
tion, none but union labor could be employed. The court
said at pp. 201-202

results, in either case, are equally in con
flict with the organic law, and such legislation, contract or
action, whatever form it may take, is void. Nor can the
fact, if it be a fact, that an individual might make such a
bargain authorize these public officers exercising a public
trust to do so. The individual may, if he chooses, give away
his money, but the public officer, acting as a trustee, has no
such liberty, and no right to surrender to a committee or
any one else the rights of those for whom he acts.

H: :i:

«« ^ Qucstion is, whether the board of educa
tion has a right to enter into a combination with such an or
ganization for the expenditure of the tax-payers' money for
the benefit of members of the organization, and to exclude
any portion of the citizens following lawful trades and occu
pations from the right to labor. It has no such right."

The following cases are in accord with the above decision:
Atlanta v. Stein, 111 Ga. 789, 36 S. E. 932; Holden v. Alton,
179 111. 318, 53 N. E. 556; Fiske v. The People, 188 111. 206,
58 N. E. 985; Miller v. Des Moines, 143 la. 409, 122 N. W.
226; Goddard v. Loivell, 179 Mass. 496, 61 N. E. 53; Lewis
V. Detroit Board of Education, 139 Mich. 306, 102 N. W.
756; State ex rel. Mitchell Furniture Co, v. Toole, 26 Mont.
22, 66 Pac. 496; Paterson Chronicle Co. v. Paterson, 66
N. J. L. 129, 48 A. 589; Davenport v. Walker, 57 App. Div.
221, 68 N. Y. S. 161; People ex rel. Single Paper Co. v. Edg-
comb, 112 App. Div. 604, 98 N. Y. S. 965.
WHR
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Criminal Laiv — Arrest — Town officers having right to
arrest for misdemeanors may arrest violators of speed laws
on highways on Indian reservation who are not tribal
Indians.

January 19,1938.

Highway Commission.

Attention Chas. W. Thompson.

You state in your letter that that portion of the United
States highway No. 2 which runs through the village of
Odanah was surfaced with concrete. Since the highway was
completed there have been numerous arrests by officials of
the town of Sanborn for violation of speed laws. Fines have
been assessed and fees collected by the local judge and ar
resting officer of the town of Sanborn. Numerous protests
have been filed with the superintendent and he has raised
the question of jurisdiction of local officials to make such ar
rests. You state that when the highway was laid out, ease
ments were given for the road wherever it crossed govern
ment or tribal lands without remuneration and the owner

ship therefor remains with the United States government.
You ask to be advised whether, under the facts related,

the officials of the town of Sanborn have the authority to
make arrests for speed law violation and to impose fines and
costs for such violations. You have orally stated to me that
the question pertains only to violations of laws by others
than Indians.

Your question must be answered in the affirmative. The
fact that these arrests were made on the Indian reserva
tion does not militate against their legality. The state has
jurisdiction over Indian reservations to enforce its laws

against any person who is not subject to the United States
criminal law as an Indian. In 14 R. C. L. 143 the rule is
stated as follows:

"»!: ik unless restricted by treaty with the In

dian tribe or by the act admitting the state into the Union
or by other act of Congress then in existence, the state jur
isdiction extends over the territorial limits of an Indian
reservation so as to apply to all crimes committed thereon
by persons not members of the tribe against other non-
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members of the tribe, and in such case the United States
courts have no jurisdiction. And it has been ruled that a
clause in an enabling act merely providing that 'Indian
lands shall remain under the absolute jurisdiction and con
trol of the Congress of the United States,' does not deprive
the state courts of such exclusive jurisdiction over crimes
on Indian reservations not committed by or against Indians.

You are therefore advised that town officers who have the

right to arrest for misdemeanors may legally arrest for the
violation of speed laws on the Indian reservation committed
by other than tribal Indians.
JEM

Commerce — Interstate Commerce — Constitutional Law

— Fish and Game — Sec. 29.48, Stats., relating to sale of
game, is not invalid as applied to interstate and foreign
commerce.

January 20,1938.

Conservation Department.

You state that the objection has been raised that sec.
29.48, Stats., as applied to interstate and foreign commerce
is invalid under the commerce clause of the federal consti

tution, and our opinion on the matter is requested.
Sec. 29.48, Stats., reads:

"Except as provided by section 29.52 no person shall sell,
purchase, or barter, or offer to sell, purchase, or barter, or
offer to sell, purchase, or barter, or have in his possession or
under his control for the purpose of sale or barter, any deer,
squirrel, game bird, black bass, muskellunge, sturgeon, pike
from inland waters, or trout other than lake trout, or the
carcass or part thereof, at any time; nor any other game fish
taken from inland waters during the period extending from
the first day of January to the next succeeding twenty-ninth
day of May of each year; nor any other game or other wild
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animal, or carcass or part thereof, during the close season
therefor. This section applies, whether such animals were
lawfully or unlawfully taken within or without the state."

Your question is clearly answered by the so-called Lacy
act, 31 U. S. Stats, at Large 188, sec. 5, and the case of Silz
V. Hesterherg, 211 U. S. 31, where it was held that the pro
visions of the forest, fish and game law of New York, which
prohibited possession of game during close season, was a
valid exercise of the police power of the state and was not
in conflict with the constitution of the United States either

as depriving persons importing game of their property
without due process of law, or as an interference with, or a
regulation of interstate commerce.
In this case Silz, a dealer in imported game, had in his

possession an imported golden plover, originally taken,
killed and captured in England during open season for such
game birds there. He likewise had in his possession an im
ported blackcock, a member of the grouse family, which was
lawfully taken, killed and captured in Russia during open
season for such game there. These birds were imported by
Silz in accordance with the provisions of the tariff laws dur
ing the open season for grouse and plover in New York. The
court said at pp. 40-41:

"It is next contended that the law is an attempt to unlaw
fully regulate foreign commerce which, by the Constitution
of the United States, is placed wholly within the control of
the Federal Congress. That a State may not pass laws di
rectly regulating foreign or interstate commerce has fre
quently been held in the decisions of this court. But while
this is true, it has also been held in repeated instances that
laws passed by the States in the exertion of their police
power, not in conflict with laws of Congress upon the same
subject, and indirectly or remotely affecting interstate com
merce, are nevertheless valid laws. M., K. & T. Ry. Co. v.
Haher, 169 U. S. 613; Pennsylvania Co. v. Hughes, 191 U. S.
477; Asbell v. Kansas, 209 U. S. 251."

In this case the court also quoted from Geer v. Connecti
cut, 161 U. S. 519, at p. 534, as follows:

" 'Aside from the authority of the State, derived from the
common ownership of game and the trust for the benefit of
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its people which the State exercises in relation thereto, there
is another view of the power of the State in regard to the
property in game, which is equally conclusive. The right to
preserve game flows from the undoubted existence in the
State of a police power to that end, which may be none the
less efficiently called into play, because by doing so interstate
commerce may be remotely and indirectly affected. Kidd v.
Pearson, 128 U. S. 1; Hall v. De Cuir, 95 U. S. 485; Sher
lock V, Ailing, 93 U. S. 99, 103; Gibbons v. Ogden, 9 Wheat.
2^ * * * >»

Aside from these principles which alone would have sus
tained the regulations in question in the opinion of the
court, reference is also made to the so-called Lacy act, 31
U. S. Stats, at Large 188, sec. 5, which provides that when
foreign game animals are imported into any state they shall
upon arrival be subject to the operation and effect of the
laws of such state enacted in the exercise of its police pow
ers, to the same extent and in the same manner as though
such animals or birds had been produced in such state.

Another case upholding a similar regulation is that of
State V. Heger, 194 Mo. 707. See also People v, Bootman,
180 N. Y. 1, 72 N. E. 505.
You are therefore advised that sec. 29.48, Stats., is consti

tutional as applied to interstate and foreign commerce.
WHR
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Constitutional Law — Municipal Corporations — Hous
ing Authorities Law — Sec. 66.40, Stats., as amended by
chs. 10 and 15 Laws 1987, Special Session, relating to public
housing projects, is not in violation of art. VIII, sec. 1, Wis
consin constitution, relating to uniformity of taxation.
Such projects may not be undertaken without approval of

city council and act is not in conflict with federal act,
Wagner-Steagall act.

January 20,1938.

Honorable Philip F. La Follette,

Governor.

You have called to our attention a letter from the Milwau

kee housing council in which reference is made to certain
objections, some being of a legal nature, raised by opponents
of public housing, to chs. 10 and 15 of the Laws of the Spe
cial Session of 1937, relating to housing authorities in cer
tain cities, and our construction of the act is requested with
respect to these objections.
The first objection is that no taxes may be charged

against such housing projects, even though the common
council is willing to make a charge for municipal services
only.

Apparently it is thought that the payments in lieu of
taxes provided by subsecs. (22) and (29) of sec. 66.40,
Stats., created by these chapters violate the rule of uni
formity with respect to taxation, provided by art. VIII, sec.
1 of the Wisconsin constitution.

Subsec. (22) reads:

"Tax Exemption and Payments in Lieu of Taxes. The
property of an authority is declared to be public property
used for essential public and governmental purposes and
such property and an authority shall be exempt from all
taxes of the state or any state public body; provided, how
ever, that the city in which a project or projects are located
may fix a sum to be paid annually in lieu of such taxes by
the authority for the services, improvements or facilities
furnished to such projects or projects by such city, but in no
event shall such sum exceed the amount that would be levied
as the annual tax of such city upon such project or
projects."
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Subsec. (29) provides that the city and the authority may
by contract agree that a certain sum or that no sum at all be
paid in lieu of taxes.

Art. VIII, sec. 1 of the Constitution provides that the rule
of taxation shall be uniform, and as amended in 1908 it di
vides the subjects on which taxes may be levied into two
classes, one on property, the other on incomes, privileges
and occupations. State ex rel. Manitowoc Gas Co, v. Wis
consin Tax Comm., 161 Wis. 111. The rule as to uniformity
applies as to direct property taxes only. Chicago & N. W.
R. Co. V. The State, 128 Wis. 558. It applies to municipal as
well as state taxes. Wisconsin G. & E. Co. v. Tax Comm.,
207 Wis. 546. It requires that taxation shall affect all prop
erty similarly situated alike. Beats v. State, 139 Wis. 544.
However, uniformity with respect to subjects of taxation is
not required. Milwaukee E. R. & L. Co. v. Tax Comm., 207
Wis. 523; Wisconsin G. & E. Co. v. Tax Comm., supra.
The legislature has power to designate which property

shall be taxed, and hence necessarily has the power to de
clare which shall be exempt, since the act of designating cer
tain property as taxable automatically exempts other prop
erty. Subject to constitutional limitations this power of ex
emption is plenary. Nosh Sales, Inc. v. Milwaukee, 198 Wis.
281.

This does not mean that the legislature may classify
property and tax each class at a different rate. The rule re
quires that all taxable property be taxed by a uniform rule,
and that all the rest be exempt. Knowlton v. Supervisors of
Rock Co., 9 Wis. 410; Chicago & N. W. R. Co. v. The State,
128 Wis. 553.

On the basis of these principles it is clear that the power
of the legislature to exempt this property is beyond ques
tion, but whether the payments in lieu of taxes referred to
are valid and collectible depends upon whether they are
"taxes" within the constitutional provision requiring uni
formity. While they are not referred to as taxes, the answer
to the problem rests rather on their true nature.

Subsec. (28) of the housing act empowers the munici
pality or "any state public body" to do a number of things
with a view to co-operation with housing authorities. Among
these are the furnishing of numerous "services, improve-
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ments or facilities" referred to in subsec. (22), sec. 66.40.
These may be furnished with or without consideration, as
may be determined.

Subsec. (22), relating to exemption "from all taxes of the
state or any state public body," provides that the city "may
fix a sum to be paid annually in lieu of such taxes" "for the
services, improvements or facilities furnished to such proj
ect or projects by such city," "but in no event shall such sum
exceed the amount that would be levied as the annual tax

of such city upon such project or projects." The city may fix
the sum at anywhere between zero and the amount of a nor
mal city tax. Once the sum is so fixed, the authority must
pay it, unless void for want of uniformity.
Under subsec. (29) the same result may be attained by

"contract" between the city and the authority, "for any year
or period of years." The difference between subsecs. (22)
and (29) is the difference which exists between an express
and an implied contract, with the supporting consideration
being the services, improvements and facilities.
In Burlington v. Industrial Comm., 195 Wis. 536, the

court held valid a contract to furnish fire protection and
services to territory adjacent to the city under the power
of the city to act "for its commercial benefit" within the
meaning of sec. 62.11, subsec. (5), Stats. If such contracts
can be made with respect to territory beyond the limits of a
city, it is hard to see why the same rule should not apply to
territory within its limits which is otherwise immune from
charges therefor, unless the same be looked upon as a tax.

Without breaking down the services, facilities and im
provements into their component parts, and without at
tempting to analyze which constitute an exercise of a gov
ernmental function and which constitute a proprietary
function, it is clear that the power of the city to contract
with respect to proprietary functions exists even though it
is at least doubtful as to how far the power of the city ex
tends with respect to contracts relating to governmental
functions. See 43 C. J. 73, and cases cited. See also, Mil
waukee V. Raulf, 164 Wis. 172; Chicago, St. P., M. & 0. R.
Co. V. Black River Falls, 193 Wis. 579; Normal School v.
Charleston, 271 111. 602.
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The payments in lieu of taxes may, however, be sustained
on another ground, and that is that they are an equivalent
for the taxes which would otherwise be levied. In both sub-

sees. (22) and (29) they are referred to not as payment for
services but as "payments in lieu of taxes," and if the leg
islature chooses to regard them as such equivalent, they
would seem to be clearly within the principle of the early
railroad cases under ch. 74, laws of 1854, imposing a gross
earnings tax on railroads in lieu of other taxes. The case
which upheld this principle is Milwaukee & Mississippi R.
Co. V. Supervisors, etc., 9 Wis. 431, followed in Kneeland v.
Milwaukee, 15 Wis. 454. In Wisconsin Central Railroad Co.
V. Taylor County, 52 Wis. 87, the court said that the deci
sion in the case of Milwaukee & Mississippi R. Co. v. Su
pervisors, 9 Wis. 431, construing art. VIII, sec. 1, was em
inently sound and should be sustained. Just what the prin
ciple of that case was, however, was not made clear until
1906, for no opinion was ever filed in the early case. In
State V. Railway Cos., 128 Wis. 449, the doctrine was dis
cussed at great length by Justice Marshall and its approval
then, after a lapse of fifty years, can only mean that it is
settled law.

The doctrine is there stated to be that payments in lieu of
taxes are not taxes in the constitutional sense, the court say
ing at pp. 484-485:

"The payment by a railroad of a percentage of its gross
earnings as compensation for the privilege of operating its
road, or exemption of its property from the burdens of or
dinary taxation, is generally spoken of as a tax, and prop
erly so in the broad general sense, since the sum paid goes
into the public funds to meet public expenses, and the meth
od by which it is secured is an indirect way of reaching the
railroad property for the purpose of obtaining public rev
enue therefrom. * * * When we keep in mind the dis
tinction between a privilege tax involving the element of
contract, and a direct tax on property, which does not in
volve such element, we can easily see that though the for
mer are commonly and properly denominated taxes they are
not referable to the taxing power in the constitutional

* »
sense.

Cooley calls this a commutation of taxes and states the
rule to be that, if the power to commute exists, the legisla-
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ture is the sole judge of the propriety of any specific com
mutation. 2 Cooley, Taxation (4th ed.), sec. 660.
The only difference between the instant case and that of

the railroad taxes is that instead of fixing the amount this is
left up to the city, for the practical reason that the amount
is to be influenced not only by the value of the services to be
furnished but by the policy of lowest rentals set forth in
subsec. (26).

The second objection raised is that once a local housing
authority is established the common council of the city will
have no powers at all with respect thereto.
Under subsec. (9), pars, (a) and (b), it is clear that no

project can be undertaken without the approval of the coun
cil. Nowhere is a standard set on which to base an approval
or disapproval. It must therefore be taken to be entirely a
discretionary matter. That being so, the council may insist
on certain rentals being fixed, or, what is more important,
may compel the authority to make such a contract as is pro
vided for in subsec. (29).
The authority has power, however, under subsec. (9) (a)

to revise the rents, and this power must necessarily be a
flexible one, for under subsec. (26) the authority is charged
with the duty of maintaining lowest possible rentals on the
one hand and deriving sufficient revenue therefrom "to
gether with all other available moneys, revenues, income
and receipts of the authority from whatever sources de
rived," as will be sufficient to meet the principal and interest
on its bonds, the costs of operating and maintaining the
projects, administrative expenses, insurance, and to estab
lish a reserve under subsec. (26) (c).

Subsec. (9) (1) of sec. 66.40,1937 Stats., provides that in
connection with a loan by a government the authority may
agi-ee to a limitation on the exercise of any powers. The
authority derives its power from the legislature, although
the authority is set in motion by act of the council, and the
council may not limit it powers except as provided by
statute.

While the objection here considered in no way goes to the
validity of the act, we believe the foregoing discussion shows
that such criticism is without any great practical merit.
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The third objection raised is that since the council has the
right to approve projects, the act is in conflict with the
United States housing law.
The fact that all projects must be approved by the council

before they become projects at all does not bring the state
act into conflict with the federal act. The federal act con

templates sale or lease of federal projects "to a public hous
ing agency." 42 U. S. C. A., sec. 1412 (c) and (d). Sec.
1409 provides for loans for low rent housing and slum clear
ance projects to be made to "public-housing agencies." The
second and third sentences of this section refer to "loans

outstanding on any one project." It is clear that the act con
templates loans only with respect to specific projects. The
same applies to the alternatives in furtherance of low rent
als, that is, annual contributions (sec. 1410) or capital
grants (sec. 1411). Such contributions or grants are made
to the public housing agencies and each section refers to
specific projects.

Sec. 1402 (11) reads:

"The term 'public housing agency' means any State,
county, municipality, or other governmental entity or public
body (excluding the Authority), which is authorized to en
gage in the development or administration of low-rent hous
ing or slum clearance."

Under sec. 66.40 (9), pars, (a) and (b) of the Wiscon
sin act, it is plain that the state housing authority has no
power with respect to any specific project until such project
has been approved by the council, and hence until that time
it is not a "public housing agency" within the meaning of
the federal act, at least for the purposes covered by the fore
going provisions. This, however, would not prevent the au
thority from acting as agent of the federal administrator
pursuant to 42 U. S. C. A., sec. 1404, par. (c), and sec. 66.40
(9) par. (c), Wis. Stats.

It is therefore concluded that none of the objections raised
are of such a character as would invalidate the act.

WHR
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Criminal Law — Gambling — Mechanical device com
monly known as "merchandiser," although it may be game
of skill, is gambling device and use thereof is prohibited un
der sec. 348.085, Stats.

January 22,1938.

Charles P. Curran,

District Attorney^

Mauston, Wisconsin.

You describe a mechanical device, sometimes called a
"merchandiser." The insertion of a coin starts the rotation

of a disk or table upon which are set various articles of mer
chandise. There is an arm which the player may release by
pressing a button in a hope that as it sweeps across the re
volving table it will push some articles of merchandise into
the center, so that the player will be entitled to such mer
chandise. The player has no control over the direction that
the arm will travel, his only control being over the time
when it shall start to operate. An unsuccessful player must
insert another coin in order to replay the machine. You
state that it is contended that this is a game of skill and in
quire whether the same is a gambling device.

Sec. 348.085, subsec. (1), Stats, provides:

"All devices or things whatever, whereby any person shall
or may be induced to believe that he will or may receive any
money, thing or consideration whatever as the result, in
whole or part of any contest of skill, speed or power of en
durance of man or beast, are hereby declared to be gambling
devices and to be public nuisances. The co-called 'contribu
tion and refund' system and any and all variations thereof,
whereby any person is or may be induced to believe that
upon his paying to, or depositing with, any other person,
any money, token or thing of value, he may as the result in
whole or part of any contest of skill, speed or power of en
durance of man or beast receive as a refund or otherwise
any money, token or thing of value, is hereby declared to be
gambling and to be unlawful and to constitute a public nui
sance."

In an opinion in XXIV Op. Atty Gen. 673 it was pointed
out that although the department had previously ruled that
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a game of skill was not included in the term "gambling de
vices" the enactment of sec. 348.085 (1), Stats., by ch. 218,
Laws 1929, changed the rule.
That opinion held that the playing of a game of skill for

money or other thing of value is the engaging in gambling
and that devices used in so doing are gambling devices pro
hibited by sec. 848.085 (1) Stats.
You are therefore advised that the "merchandiser" which

you describe, even though it may be a game of skill, falls
within the meaning of sec. 348.085 (1) Stats., and is a gam
bling device.
HHP

AGH

Bridges and Highways — Municipal Corporations — Mu-
nidpal Borrowing — County board is not authorized to ap
propriate money to pay town obligation incurred to improve
town roads.

Town is not authorized to transfer town funds to county
treasurer to be used by county in improvement of town
roads.

January 25,1938.

George J. Larkin,

District Attorney^

Dodgeville, Wisconsin.

You direct our attention to an opinion rendered by this
office on the 3d day of May, 1937, XXVI Op. Atty. Gen. 167,
and in reference thereto ask two questions, which will be
stated and considered separately.

1. If a town should borrow thirty-five thousand dollars
for building roads with the idea of improving prospective
county trunk highways and then turns the sum over to the
county to complete such improvement at one time, which the
county then does, would the county board each year there-
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after, if it wanted to, have the right to appropriate up to
two thousand dollars or over to assist the town in payment
of its bonds for the work already done or would it be illegal
for the county board to take such action?
The question which you ask in reality is: May the county

board lawfully appropriate two thousand dollars, or any
other amount, per year, for the purpose of retiring out
standing obligations of a town ?

It is well established that counties have only such powers
as are expressly granted by statute or necessarily implied.
XXIV Op. Atty. Gen. 424, XXV Op. Atty. Gen. 92, 316, 379,
532 and 702.

While it is true that under sec. 83.03, subsec. (6), the
county board may construct or improve or aid in construct
ing or improving any road or bridge in the county and un
der certain circumstances is required to furnish aid under
sec. 83.14 (3), Stats., we find no authority, either express or
implied, whereby the county board may appropriate money
to pay town obligations incurred for the purpose of improv
ing town roads.

2. May a town bond itself for a specified sum for the pur
pose of improving prospective state highways and town
roads and then turn the total sum raised by said bonds over
to the county to be expended by said county in the improve
ment of prospective state trunk highways and town roads
located within said town?

The procedure for a town bonding itself for original im
provement of prospective state highways is provided for by
sec. 67.16, Stats. A portion thereof reads as follows:

(3) "For the original improvement of prospective state
highways any town meeting may by resolution authorize the
issuing of town semiannual coupon bonds, bearing interest
at a rate not exceeding five per cent per annum, and due in
not more than ten years after date and not to be sold below
par. The money obtained by such bond issue shall be
promptly paid to the county treasurer and credited to the
highway fund to be expended in such town in the construc
tion of the particular highways designated in the bonding
resolution. The bonds shall be in the form approved by the
state highway commission, and blanks therefor ready for
signing shall be furnished by the state highway commission
at cost, and paid for out of the general fund of the town."
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The above section specifically provides that moneys ob
tained from sale of such bonds shall be paid to the county.
This answers your question in regard to bonds issued for
improving prospective state trunk highways.
The above leaves only the question in regard to moneys

raised for the improvement of town roads to be answered.
Subsec. (3), sec. 67.10, Stats., reads as follows;

"All borrowed money shall be paid into the treasury of
the municipality borrowing it, be entered in an account sep
arate and distinct from all other funds, disbursements
charged thereto shall be for the purpose for which it was
borrowed and for no other purpose, except as provided by
section 67.11 and such disbursements shall be only upon or
ders or warrants charged to said fund and expressing the
purpose for which they are drawn."

Even though the above statute provides that borrowed
money shall be kept in a separate account, it also clearly pro
vides that such money must be paid into the treasury of the
municipality, thereby causing said money to become a part
of the funds of the town. Sec. 81.04, Stats., provides for a
method of expending town funds for highway purposes and
reads as follows:

"All payments for work performed and materials fur
nished on town highways and payable out of town funds
shall be by order drawn upon the town treasurer and signed
by the town clerk and countersigned by the town chairman,
but in a town where there is a superintendent of highways
no order shall be drawn until the claim therefor has been
certified by the superintendent of highways to be correct
and due and has been entered in the books of the superin
tendent, showing the date, amount and nature of the claim."

The above statute precludes any idea that the town may
pay funds to the county and the county then expend the
same in improving town roads, as it provides specifically
that such money shall be expended by town officers.

There is some language in sec. 82.065 relating to assump
tion of compensation liability by the county for certain high
way projects which might imply that town roads may be
maintained by the county with "local funds." However, this
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section contains no express grant of authority and is prob
ably to be read in connection with the doing of work by the
county from the town's share of gas tax allotment as pro
vided in sec. 20.49 (8), Stats.

Therefore, it is our opinion that a town cannot pay money
to the county from its borrowed money fund and then ex
pend such moneys in the improvement of town roads within
said town.

WHR

AGH

Education — School Administration — Teacher Tenure

— Marriage is not cause for discharge under sec. 39.40,
Stats., relating to tenure of teachers, and resignation of
married teacher cannot be forced by subterfuge of unrea
sonable salary reduction employed solely to achieve that end.

January 26,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You call our attention to the following situation arising
under the teacher tenure law, sec. 39.40, Stats.
In a certain city a teacher who has taught in the high

school for the past nine years married during the early part
of September, 1937. Her contract for the school year 1937-
1938 calls for an annual salary of one thousand six hundred
dollars. A school board rule of this city requires that teach
ers who marry must drop out of service at the close of the
semester in which they marry. This teacher has been in
formed that if she will file her resignation to take effect at
the close of the school year her salary at the rate of one
thousand six hundred dollars per year will be continued
throughout the year, but that otherwise her salary for the
second semester will be reduced to seventy-five dollars per
month. (Incidentally, it might be mentioned here that pay-
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ment of the salary of seventy-five dollars per month would
preclude the granting of state aid to the city in question by
virtue of the operation of sec. 40.87, subsec. (4), par. (b)
Stats.)
Our opinion is requested as to the validity of this pro

posed procedure under the tenure law.
Sec. 39.40, subsec. (2), Stats., provides in part:

"All employment of teachers as defined in subsection (1)
of this section shall be on probation, and after continuous
and successful probation for five years in the same school
system or school, either before or after the taking effect of
this section, such employment shall be permanent during
efficiency and good behavior and until discharge for cause.
«  :|c 4:

While this statute is silent as to reductions in pay it is
doubtful that a dismissal contrary to the provisions of the
tenure law would be indirectly effected under the guise and
subterfuge of reduction in pay. In State ex rel. Karnes v.
Board of Regents, 222 Wis. 542, the court indicated that a
tenure statute could not be circumvented by abolishing a po
sition while continuing the work. Thus indirect methods of
disturbing tenure are frowned upon where the facts appear
to indicate bad faith. It should, perhaps, be said at this
point with reference to the Karnes case, however, that on a
subsequent trial on the merits the good faith of the board of
regents of normal schools in abolishing the position in ques
tion in that case was established and the board's action was

upheld.
In the present instance the teacher's monthly salary, com

puted on a ten months' school year, is one hundred sixty dol
lars. If this salary can be reduced to seventy-five dollars per
month in the middle of the school year without valid reasons
and solely as a means of forcing resignation, then the teach
er tenure law is indeed a "splendid bauble," to use the words
of Chief Justice Marshall.

The courts are more concerned with substance than with

form, and the underlying realities of plan, purpose, and ef
fect must prevail over the form of disguise which may be
used to encumber or enshroud such realities. Tendencies

and consequencies count for more than forms and names.
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and the law does not favor the accomplishment by indirec
tion of that which is forbidden by statute when done
directly.

"It is an established principle that the attainment of a
prohibited end may not be accomplished under the pretext
of the exertion of powers which are granted." United States
V. Butler, 297 U. S. 1, 68, 80 L. ed. 477, 489.

The thing which cannot be done directly, and which the
board in this instance is apparently trying to do indirectly,
is to force the teacher in question out of service because of
her marriage.
The courts have consistently held that a tenure teacher

cannot be discharged because of marriage. People ex rel.
Murphy v. Maxwell, 177 N. Y. 494; Richards v. District
School Board, 78 Ore. 621; Kostanzer et al. v. State ex rel.
Ramsey, (Ind. 1933) 187 N. E. 337; School City of Elwood
V. State ex rel. Griffin, 203 Ind. 626, 180 N. E. 471, 81 A. L.
R. 1027.

In the Griffin case, supra, the court pointed out that mar
riage bears no reasonable relation to fitness or capacity to
hold the position of teacher in the public schools and to dis
charge the duties thereof. See also School District of Wild-
wood V. State Board of Education, et al., (N. J. 1936) 185
Atl. 664.

The only case coming to our attention from which it
might be inferred that teaching efficiency is predicated
upon celibacy is that of Rinaldo v. Dreyer, (Mass. 1936) 1
N. E. (2d) 37. In an article entitled "Marriage as 'Cause'
for Dismissal" appearing in the Wisconsin Journal of Edu
cation for January, 1938, at p. 229, there appears a quota
tion from a review of the foregoing decision in the 1937
Yearbook on School Law. This review is by Daniel R.
Hodgdon, lecturer on school law at New York University
and editor of the School Law Review. The quotation reads
as follows:

"  * * The Massachusetts Court . . . in an il
logical decision seemingly unsubstantiated by any well es
tablished legal principles, developed the strange and unusual
doctrine that a women teacher on tenure must remain an
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"old maid" for all time in order to have the privilege of con
tinuing her professional career. This holding is without
precedent in any state in the union.' "

You are therefore advised that a school board may not cir
cumvent the provisions of sec. 39.40, Stats., by the subter
fuge of an unreasonable salary reduction employed solely for
the purpose of forcing the resignation of a married teacher.
WHR

Indigent, Insane, etc. — Legal Settlement — Blind Pen
sions — Receipt of assistance under sec. 47.08, Stats., pre
vents gaining of legal settlement.

January 26,1938.

Pension Department.

A, while receiving a blind pension from X county, moved
into Y county. X county continued to pay his pension as re
quired by law during the first year A resided in Y county.
At the expiration of that period, application for a pension
was made to Y county. A has now become ill and needs con
siderable medical attention, which cannot be cared for by
his pension and consequently will have to be supplied
through the regular relief channels.
You ask if X county is liable for this additional expense

or whether Y county is liable by reason of the fact that A
has established a legal settlement therein.
The answer to your question depends upon whether a per

son receiving a blind pension under sec. 47.08, Stats., is re
ceiving public assistance within the meaning of sec. 49.02,
subsec. (4), Stats., so as to prevent the gaining of a legal
settlement. In this connection our attention is directed to

an opinion reported in XIV Op. Atty. Gen. 188, where it was
held that the receipt of a blind pension did not prevent the
gaining of a legal settlement. The result reached by that
opinion does not appear to be borne out by prior or subse
quent opinions of this department.
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When considering sec. 572i, Stats. 1915, this department
said in V Op. Atty. Gen. 830, 881-882:

*  * it was the manifest intention of the legislature
in the enactment of this statute to provide for aid and re
lief to blind persons who have not otherwise sufficient means
of support. * * * Except upon ground of indigency or
pauperism, or the prevention of pauperism the statute, pro
viding, as it does, for a donation of public funds to private
individuals, could not be sustained. * * *
"* * * it is not a public purpose to aid persons who

are neither indigent nor likely to become indigent merely be
cause they have the misfortune to be blind.
"* * * I am of the opinion that the le^slature in

tended, in using the word 'income' here, to include such
means of support as the blind person might have and be
legally entitled to. * *

It is true that the legislature from time to time has mate
rially changed sec. 572i since that opinion has been given.
See XVII Op. Atty. Gen. 221. However, in considering sec.
47.08, (1), Stats. 1981, similar to the present statute, this
department said:

«<* * * believe that the le^slature intended to
provide every blind person with public aid in an amount
sufficient to enable such person to maintain himself under
conditions consistent with his welfare. It is a matter of com
mon knowledge that living expenses vary greatly in the dif
ferent communities in this state. In one community $800
might suffice to provide a blind person with every reasonable
comfort necessary to his physical well-being. In another
community, a blind person might need $500 to provide him
self with food, shelter and clothing. So the county boards
are given discretion to determine what amount a blind per
son would need as public aid in addition to other sources of
income to provide himself with the necessities of life." XXI
Op. Atty. Gen. 800, 802.

Again, in XXIV Op. Atty. Gen. 109 it was pointed out
that pensions granted blind persons constituted a special
form of public assistance. This construction of sec. 47.08
(1), Stats., as given in the opinions referred to above, ap
pears to have been approved by the legislature when it
amended that section by adding the word "needy." See ch.
554, Laws 1935.
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In view of what was said in previous opinions of this de
partment, it is our opinion that receipt of a blind pension
under sec. 47.08, Stats., constitutes public assistance within
the meaning of sec. 49.02 (4), Stats., and consequently pre
vents the gaining of a legal settlement. Sheboygan County
V. Sheboygan Falls, 130 Wis. 93; XXIII Op. Atty. Gen. 744.
That part of the opinion in XIV Op. Atty Gen. 188 incon

sistent herewith is hereby overruled.
Under the facts presented X county is liable for any medi

cal care supplied A through the regular relief channels as A
has not gained a settlement in Y county or lost his settle
ment in X county.
LEV

Bridges and Highways — Cost of rebuilding bridge on
highway between town of Dovre, Barron county, and town
of Auburn, Chippewa county, should be apportioned be
tween respective towns and counties pursuant to sees. 80.11
and 87.01, Stats.

January 26,1938.

INGOLF E. Rasmus,

District Attorney,

Chippewa Falls, Wisconsin.

You state that in May, 1882, the supervisors of the town
of Chetek (which then included the present towns of Chetek
and Dovre) in Barron county and the supervisors of the
town of Auburn (which then included the present towns of
Auburn and Cooks Valley) in Chippewa county, at a joint
meeting passed a resolution and order pursuant to statute
for the construction of a road along the boundary between
the two towns, which is also the county line.
The last paragraph of the order signed by the supervisors

from both towns is as follows:



54 Opinions op the Attorney General

"We do further order and determine that the following
part of said described highway as follows: to wit: The west
one mile being on Section 4 Town 31, Range 10 West in the
Town of Auburn County of Chippewa and also situated on
Section 83 Town 32 Range 10 West in the Town of Chetek,
County of Barron, shall be made and kept in repair by the
Town of Auburn Chippewa County and the East one mile or
residue thereof lying between Section 3 Town 31 Range 10
West, Town of Auburn, County of Chippewa and Section 34
Town 32 Range 10 West, Town of Chetek County of Barron,
be made and kept in repair by said Town of Chetek, but in
opening said highway and bridging all necessary streams,
the said Towns of Auburn and Chetek are each to bear one
half of the expense, or furnish one half of the necessary
plank for bridging the same."

For the sake of convenience a bridge in the west half of
this road was constructed north of the actual line, the road
deviating slightly to the north for a short distance at this
point.
Subsequently to 1882 the town of Chetek was divided up,

the lower portion becoming the present town of Dovre, so
that the county line road involved is now along the south
boundary line of the town of Dovre, in Barron county, and
north line of the town of Auburn, in Chippewa county. Sim
ilarly the town of Auburn has been divided up, the upper
half remaining as the town of Auburn. The boundary line
road has remained of the same length all through these
changes. The bridge was maintained as originally located
until in 1926 when the town of Auburn relocated it by
straightening the road and at its own expense building a
new bridge on the actual town line.
In August, 1936, the bridge having been washed out, a

joint meeting was held of the town boards of the towns of
Dovre and Auburn, at which it was voted that the town of
Auburn should rebuild the bridge and if legally entitled to
any reimbursement from the town of Dovre the same would

be paid as soon as possible after the completion of the
bridge. The Chippewa county highway department there
upon constructed this new bridge and paid all of the expense
thereof except that some steel was furnished by the town of
Dovre. Question has now arisen as to who should bear the
expense of the building of this bridge. The town of Auburn
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and Chippewa county are each willing to pay one-fourth of
the cost pursuant to sec. 87.01, Stats., but the town of Dovre
and Barron county deny any liability arising out of the con
struction of this bridge.
You ask if the resolution and order of May 18, 1882 is

binding on the town of Auburn and Dovre, and if the town
of Dovre and Barron county are liable for one-half of the
cost of the construction of the bridge in question.
The resolution and order of May 18, 1882, was made by

the town boards acting pursuant to the provisions of sees.
1272 and 1273, Rev. Stats. 1878, which provided that the
laying out, altering, widening or discontinuing of a high
way on the line between the two towns should be done by an
order of the supervisors of the two towns acting jointly,
which should determine "what part of such highway shall
be made and kept in repair by each town." These statutes
further provided that "each such town shall have all the
rights and be subject to all the liabilities in relation to the
part of such highway to be made or repaired by such town,
as if it were wholly located in such town." Such provisions
of sees. 1272 and 1273, Rev. Stats. 1878, have remained con
tinuously on the statute books, and with only minor changes
which are not here material, are now subsecs. (1), (2) and
(3) of sec. 80.11, Stats. 1937.
By ch. 126, Laws 1893, sec. 1273 of the revised statutes

was amended to provide that in the case the alteration of the
boundaries of either or both of the towns bound to maintain

said highway results in a diminution of the territory of
either or both thereof, then the order apportioning said
highway should be thereby vacated and a new proceeding
taken for the apportionment of the expense of maintaining
the highway. The provisions of this amendment are sub
stantially the same as the present provisions of subsec. (4),
sec. 80.11 Stats. 1937.

Thus, upon either the town of Auburn or the town of
Chetek being divided up, such change in territory thereof
immediately operated to effect a vacation of so much of the
order of 1882 as established the liabilities of the respective
towns in the maintenance of said highway. Thereafter such
order would be of no effect in determining the responsi
bility for the town line road in question.
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There being no agreement in respect thereto and no new
apportionment having been made pursuant to such statute,
the provisions of sec. 80.11 (8), Stats., would be applicable
and controlling as to the payment of the cost of constructing
the bridge. This statute provides that unless otherwise pro
vided by statute or agreement every bridge on a town, city
or village boundary shall be maintained by the municipali
ties within which the bridge is located, each contributing to
the expense in proportion to the last assessment of taxable
property therein. However, inasmuch as the bridge is on a
town line which is also the line between two counties, then
the procedure prescribed by sec. 81.14 (8), Stats., would be
applicable so as to divide the expense between the counties.
Subsecs. (1) and (2), sec. 87.01, Stats., provide for the
sharing of the expense by the county and the town. See
XXVI Op. Atty. Gen. 234.

It is therefore our opinion that the resolution and order
of May, 1882, is not binding on the present towns of Auburn
and Dover, and that the expense of building the bridge upon
the county line between them should be apportioned between
the two towns pursuant to sec. 80.11, Stats., and then be
tween the respective county and town as provided in sec.
87.01, Stats.
HHP

Bankruptcy — Building and Loan Associations — Deposit
with state treasurer by foreign building and loan association
pursuant to sec. 215.38, Stats., may be held for exclusive
benefit of Wisconsin creditors in event of federal receiver

ship.

January 28,1938.

Banking Commission.

You have called our attention to sec. 215.38, Stats., pro
viding that a foreign building and loan association shall not
issue its shares, receive moneys or transact any business in
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this state unless it shall deposit and keep with the state
treasurer five hundred thousand dollars to be held in trust

for the benefit and security of all its members in this state
until all shares of such association held by the residents of
this state shall have been fully redeemed and paid off and
its contracts and obligations to persons residing in this state
fully performed and discharged. You ask whether the funds
so deposited could be held for the exclusive benefit of the
Wisconsin contract holders in the event of bankruptcy or in
solvency of the issuing company or whether a federal re
ceiver or referee would have the power to seize such fund as
general assets of the company.
In 1932 the provisions of the bankruptcy act, Title 11,

U. S. C. A., sec. 22 (a) was amended to read:

"Any person, except * * * a building and loan asso
ciation, shall be entitled to the benefits of this title
«  $ $»

Thus, unless the association does carry on business other
than usually conducted by a building and loan association it
is specifically exempted from the operation of the bank
ruptcy act. See demons v. Liberty Sales & Rmlty Corp.,
(1932) 61 Fed. (2d) 448, 21 American Bankruptcy Reports
(N. S.) 752.

That congi'ess contemplated such security provisions as
sec. 215.38, Stats., and recognized the necessity for such
state regulation is evidenced by the decision of the United
States circuit court of appeals in Security Building & Loan
Assn. V. Spurlock, (1933) 65 Fed. (2d) 768. The court
there said that in determining whether the organization is a
"building and loan association" within the provision of the
bankruptcy act exempting such associations from its opera
tion, the court must look to the state law and, the associa
tion being a creature of the state statutes, the purpose of
such provision of the bankruptcy act was to allow its affairs
to be administered and its assets distributed under state

laws and supervision.
However, even though such associations were subject to

the provisions of the bankruptcy act the priorities accorded
the Wisconsin stockholders by sec. 215.38, Stats., would be
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recognized under the express provisions of Title 11, U. S.
C. A., sec. 104 (b) (7), which provides:

"Debts which have priority

"Hi * * (7) Debts owing to any person who by the
laws of the states or the United States is entitled to priority:

The court in In re Bennett, (1907) 153 Fed. 673, stated
that while a state law cannot of its own force determine pri
orities under the national bankruptcy act, the above quoted
provision of the bankruptcy act in effect adopts the law of
the state and makes it the applicable federal law in deter
mining priorities. The court said, p. 674:

"* * * The Congress might have dictated a single and
uniform rule of distribution. If it had, that would have been
the absolute law, notwithstanding state laws prescribing a
different rule. But Congress has elected to prescribe as one
rule of distribution that debts entitled to priority under any
state law or law of the United States shall be accorded a like
priority in the distribution of the bankrupt's estate. The
law which we administer is thus the national bankruptcy
law; that is, the preference in bankruptcy thus accorded, is
a preference prescribed by the bankrupt law which for this
purpose adopts the law of the state as the applicable federal
law."

The act of depositing the prescribed sum with the state
treasurer pursuant to the statute mentioned constitutes a
pledge so that were such building and loan association not
exempted from the operation of the bankruptcy law, it
would become necessary to determine the rights of the
pledgee to the fund as against a trustee in bankruptcy. The
authorities upon this situation are divided as is shown by a
discussion in a note 29 A. L. R. 409. Some courts have held

that the trustee must redeem the pledge before acquiring the
property. Since the right to priority in this case would be
undisputed by virtue of the express provisions of the stat
utes, there should be no objection to permitting the pledgee
to retain the fund necessary to satisfy the Wisconsin
creditors.
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If no trustee could be appointed because the bankruptcy
act was not applicable, then the only other possibility would
be the appointment of a receiver in federal court upon liqui
dation proceedings taken in that court, in which event it
would be necessary to consider the right of the pledgee of
the fund in reference to such receivership. Though it seems
undisputed that the federal court can acquire original juris
diction the general tenor of the opinions, as noted in 96
A. L. R. 1173, is that the federal courts should permit the
state courts to handle the receivership pursuant to state
statute. However, even though the federal court did take
jurisdiction the receiver would not be entitled to possession
of the collateral pledged where none of the collateral pledged
would be lost by remaining in the hands of the pledgee and
the receiver could not realize on it more effectively than the
creditors. See 28 A. L. R. 409.

Wisconsin's position on this question was clearly set
forth in an early decision. In Lewis v. American Savings
and Loan Assn., (1898) 98 Wis. 203, 73 N. W. 793 (writ of
error dismissed in 1901,181 U. S. 473, 45 L. ed. 959, 21 Sup.
Ct. 677) our court was called upon to pass upon the validity
of a statute which for all present purposes was identical
with sec. 215.38, Stats. A receiver, appointed in Minnesota,
the home state of the corporation involved, attempted to ac
quire the fund deposited with the state treasurer of Wiscon
sin in order that such receiver might distribute the funds
pro rata among all the creditors. It was held that the pur
pose of the law requiring such deposit was to protect the
citizens of this state in their contracts with such foreign
corporation and that therefore a receiver appointed in Wis
consin was entitled to retain the securities, convert them
into money and apply the proceeds to the redemption in full
of all shares held by Wisconsin residents and the perform
ance and discharge of all of the association's contracts and
obligations to members and persons residing in Wisconsin,
leaving only the residue thereafter that could be taken by
the receiver appointed in the state of the corporation's cre
ation. The court pointed out that the fact that such pledged
securities operated as a preference to Wisconsin residents
would not constitute a violation of the contract clause of the

constitution.
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Under the recognized rule that since states may exclude
foreign corporations they may "exact such security for the
performance of its contracts with their citizens as in their
judgment will best promote the public interest." Paul v.
Virginia, 75 U. S. (8 Wall.) 168, 181, the validity of the
pledge of securities here in question and the trusts therein
specified is clearly established. See Maynard v. Granite
State Provident Assn., (1899) 92 Fed. 435, citing Blake v.
McClung, 172 U. S. 289,19 Sup. Ct. 165.

Since both our court and the supreme court of the United
States have recognized the constitutionality of a statute
practically identical with sec. 215.38, Stats., it would seem
that in any event if a federal receiver, were entitled to the
possession of the fund certainly the priorities given by the
statute to Wisconsin residents in the fund in question, would
be maintained. In Lewis v. American Savings & Loan Assn.,
cited above, the court, at page 228, said:

"* * * We cannot assent to the position that the se
curity afforded by the deposit required by the act, and thus
consented to and made by the corporation through its direc
tors, may be avoided and nullified at the instant when the
necessity for retaining and enforcing it becomes imperative
*  * * insolvency of the corporation will not release the
trust or discharge it."

This language would clearly establish the funds in the
hands of the state treasurer as a trust fund for Wisconsin

creditors who would be classified as preferred creditors as
to that fund.

It is therefore our opinion that the fund deposited with
the state treasurer of Wisconsin by a foreign building and
loan association pursuant to sec. 215.38, Stats., could be held
for the exclusive benefit of Wisconsin creditors in the event

of insolvency of the issuing company and that a federal re
ceiver or trustee in bankruptcy would not be entitled to re
ceive such funds until after the claims of all Wisconsin cred-

itois had been satisfied in full.

HHP
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Fish and Game — Bird Farms — Under sec. 29.574, sub-
sec. (3), Stats., title to game birds on licensed game farm
passes to licensee by operation of law, and conservation
commission may not require him to pay state for reasonable
value of such birds.

January 28,1938.

Conservation Department.

You state that the conservation commission has before it
for consideration an application for the establishment of a
game bird farm under the provisions of sec. 29.574, Stats.,
and it appears that all of the provisions of the statute have
been duly complied with by the applicant.
In this connection you inquire whether the commission

has authority under the provisions of sec. 29.574 to transfer
title to the applicant of wild game birds on the lands that
are to be used for the game bird farm.
In our opinion this takes place automatically by the opera

tion of subsec. (3), sec. 29.574, which provides in part:

si: ss When such license has been granted the

licensee shall become the owner of all such game birds on
said lands and of all their offspring."

This language is plain and unambiguous, and under fa
miliar principles calls for no construction.

You also inquire whether the applicant must pay the state
for the reasonable value of such birds bfefore title passes,
using the table of values set up in sec. 29.65, Stats.

Sec. 29.65 has no application to the establishment of bird
farms under sec. 29.574. Sec. 29.65 provides that the state
conservation commission may bring action in the name of
the state for the recovery of damages against any person un
lawfully killing, wounding, catching, taking, trapping, or
having unlawfully in possession certain protected game, and
a table of damages is set up for various wild animals, birds
and fish.

No question of unlawful taking or possession is involved
here and consequently no question of damages arises. Sec.
29.574 is exclusive as to matters of procedure and property
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rights arising under the establishment of a licensed bird
farm. It is well settled that a special statute covering a spe
cific subject is controlling over a general statute, especially
where, as in this instance, the provisions of the general stat
ute were clearly intended to apply to an entirely different
situation than that covered by the special statute.
The authority of the conservation commission is confined

to the administration of powers specifically conferred upon
the commission and to the enforcement of statutes under its
jurisdiction. XXI Op. Atty. Gen. 606; XXIV Op. Atty. Gen.
242.

If the legislature in the enactment of sec. 29.574, subsec.
(3), had considered that the transfer of title to the licensee
of game birds on a licensed bird farm should be contingent
upon payment to the state of the reasonable value of such
birds, it undoubtedly would have said so. Its failure to do so
is significant, and the conditions it has set up for such trans
fer must be considered as exclusive. Where the legislature
has specified certain conditions, no others may be required
by implication under the rule that the expression of one re
sults in the exclusion of others, expressio univs est exclusio
alteriiis.

WHR
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Insurance — Town Mutuals — While town mutual insur

ance companies may no longer issue windstorm policies by
virtue of operation, of ch. 226, Laws 1937, they nevertheless
continue to be liable on unexpired windstorm policies, and
surplus in windstorm department of such companies should
be preserved for purpose of paying claims arising under un
expired policies.

January 31,1938.

John R. Cashman,

District Attorney,

Manitowoc, Wisconsin.

Our attention is called to ch. 226, Laws 1937, repealing
sec. 202.06, subsec. (3), Stats., under which town mutual
insurance companies were formerly permitted to write
windstorm and tornado insurance. A certain town mutual

insurance company is contemplating a reorganization so as
to conform to the requirements of sec. 202.01, Stats., and the
question arises as to whether the surplus funds in its wind
storm insurance department are to be paid into the state
school fund under sec. 201.13, subsec. (2), Stats.
Ch. 226, Laws 1937, which repealed the statutory au

thority whereby town mutuals formerly wrote windstorm
insurance, also required existing town mutuals to amend
their articles so as to conform to sec. 202.01, subsec. (2),
Stats. 1937, thereby limiting the business of such com
panies to fire and lightning insurance.
In an opinion to the commissioner of insurance under

date of January 11, 1938,* this department ruled that by
virtue of ch. 226, Laws 1937, town mutual insurance com
panies may no longer issue windstorm policies but that ch.
226 is prospective in operation only and does not disturb
vested rights arising under policies issued prior to its ef
fective date.

This being true, the question does not now arise as to
what disposition is to be made of surplus funds in the wind
storm department of a town mutual insurance company.

Tage 17 of this volume.
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Such surplus should be kept intact for the purpose of paying
claims on unexpired windstorm policies.
WHR

Taxation — Income Taxes — Provisions of sec. 71.19,
subsec. (1), Stats., limiting amount of income taxes appor
tioned to municipality to percentage of assessed valuation,
applies to year in which taxes are collected.

January 31,1938.

Harold M. Dakin,

District Attorney,

Watertown, Wisconsin.

You have requested an opinion as to the validity of a
claim filed against Jefferson county by the town of Aztalan,
a municipality in said Jefferson county, in respect to appor
tionment of income taxes. The Laddish-Stoppenbach Com
pany, which operates a malt plant in the town of Aztalan,
reports its income on the basis of a fiscal year ending July
31 of each year. For several years this company has paid its
income taxes on an instalment basis pursuant to sec. 71.10,
subsec. (3), par. (b). Stats. For the year ending July 31,
1934, its return was filed and the first instalment of its in

come tax paid October, 1934. The remainder of the tax was
paid in the sum of $15,813.97 on March 2, 1935. For the
year ending July 31, 1935, the company filed its income tax
report in October, 1935, and paid the tax in the amount of
$24,959.29 in full for that period on October 15,1935. Thus,
during the calendar year 1935 the total income taxes paid by
and collected from this corporation amounted to $40,773.24.
The share of the town of Aztalan in income taxes paid dur
ing the year 1935 amounted to $18,192.44. However, the as
sessed valuation of said town being $1,911,722.00 the town
was limited to receiving $13,382.00 as seven tenths of one
per cent of the assessed valuation. This left an overrun of
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$4,810.44, which was apportioned by the Wisconsin tax
commission to Jefferson county and distributed by it in ac
cordance with the provisions of sec. 71.19, subsec. (1),
Stats. It is for this $4,810.44 that the town of Aztalan has
filed a claim with Jefferson county, basing such claim on the
contention that there was paid in the calendar year 1935 in
come taxes covering eighteen months of operation by the
Laddish-Stoppenbach Company and therefore the town is
entitled to an apportionment as though the payment in 1935
of the second instalment of income taxes for the fiscal year
ending July 31, 1934, by the Laddish-Stoppenbach Com
pany had been paid in the calendar year 1934.

Sec. 71.19 (1), Stats. 1935, provided as follows:

"All income taxes collected in cash shall be divided as
follows, to wit: Forty per cent to the state, ten per cent to
the county, and the balance to the town, city or village from
which the income was derived as provided in section 71.18,
except that when such balance exceeds seven-tenths of one
per cent of the equalized value of all taxable property in
such town, city or village under section 70.61, such excess
shall be paid to the county to be distributed and paid to all
of the several towns, cities and villages of the county, ac
cording to the school population therein. If, subsequent to
July, 1931, there shall be paid over to any town, city or vil
lage any amount in excess of seven-tenths of one per cent of
the equalized value of all taxable property therein, such ex
cess payment shall be recoverable by the county."

Sec. 71.10 (4m) (b), 1935 Stats., provided as follows:

"Within fifteen days after receipt of any income tax pay
ments the tax commission shall transmit the same to the
state treasurer. Upon the first day of March, June, Septem
ber and December of each year the state treasurer shall ap
portion and pay income taxes collected and transmitted to
him to the county and local treasurers in the manner pro
vided by section 71.19."

Both of these statutes use the words "taxes collected" in
specifying the apportionment and division that shall be
made. Under sec. 71.10 (4m) (b) the tax commission is re
quired to transmit to the state treasurer all income taxes
collected within fifteen days after the tax commission re-
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ceives them. The statute then specifies that the state treas
urer on the first day of the designated months in each year
shall make the apportionment and pay to the county and
local treasurers the tax so collected and transmitted to him.

The apportionment and payment by the state treasurer of
such income taxes collected is in the manner provided by
sec. 71.19.

Sec. 71.19 (1), Stats., uses the words "income taxes col
lected in cash shall be divided." This language very clearly
places the emphasis upon the fact of collection rather than
upon the time of accrual. In effect, sec. 71.19 (1) says that
when taxes are collected they shall be divided in the manner
therein specified. Sec. 71.10 (4m) (b) says that the remit
tance of such division of taxes collected shall be made in

each year on the first day of the four specified months. The
language of these two sections taken together indicates an
intention that the division shall be made in the calendar year
in which the taxes are collected. In addition to prescribing
the time when the division shall be made these statutes must

be interpreted as using the year of collection as the unit of
division in the determination of the amount to be received

by a municipality in any calendar year from the taxes col
lected in that year.

If the calendar year in which the taxes are collected is not
taken as the unit of time during which to apply the seven
tenths of one per cent of assessed valuation limitation it
would be necessary in every case of collection of delinquent
income taxes to examine the records to ascertain whether

the municipality had received an apportioned amount in the
year of accrual of the tax in excess of the seven tenths of
one per cent limitation. The use of the year of accrual as
determinative of whether the municipality was entitled to
receive a share of the income taxes collected in later years
would not only have possibilities of effecting unfair results
but would lead to an enormous amount of detailed adminis

trative computation in reference to each tax as collected.
Since the enactment of ch. 448, Laws 1931, which effected

the pertinent provisions of sec. 71.19 (1), 1985 Stats., the
Wisconsin tax commission has had in effect an administra

tive interpretation that the limitation as to the amount a
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municipality may receive applies to the total collections dur
ing the calendar year, which administrative ruling has been
followed to date.

It is therefore our opinion that the provision of sec 71.19
(1), Stats., limiting the amount that a municipality may re
ceive of income tax collected to a percentage of its assessed
valuation applies to all taxes collected in the calendar year
irrespective of when the taxes accrued, and that the claim of
the town of Aztalan filed with Jefferson county is not a valid
claim.

HHP

Taxation — Tax Sales — In case where single tax deed
only has been issued and former owner before issuance
thereof paid all taxes levied against land for three years
ensuing after year for which land was returned delinquent
and sold, limitation provided by sec. 75.27, Stats., upon com
mencement of action by former owner to recover land sold
on tax deed applies only where such owner has been served
with notice mentioned in sec. 75.28, Stats.

January 31,1938.

Charles D. Madsen,

District Attorney,

Luck, Wisconsin.

Our attention is called to sec. 75.27, Wis. Stats., providing
for a three year limitation on actions brought to set aside a
tax deed, and to sec. 75.28, Stats., providing certain excep
tions to the application of sec. 75.27. You inquire whether,
after the three year period mentioned in sec. 75.27 has ex
pired and the notice mentioned in sec. 75.28, subsecs. (2)
and (3) has not been given, the original owner may bring
an action to set aside a tax deed good on its face.

Sec. 75.27, Stats., reads as follows:
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"No action shall be maintained by the former owner or
any person claiming under him to recover the possession of
any land or any interest therein which shall have been con
veyed by deed for the nonpayment of taxes or to avoid such
deed against any person claiming under such deed unless
such action shall be brought within three years next after
the recording of such deed. Whenever any such action shall
be commenced upon any tax deed heretofore or hereafter is
sued after the expiration of three years from the date of the
recording of such deed, unless such action shall be brought
by a person who was a minor at the time the right of action
shall accrue as aforesaid, such deed, if executed substan
tially in the form prescribed by law for the execution of tax
deeds, shall be conclusive evidence of the existence and le
gality of all proceedings from and including the assessment
of the property for taxation up to and including the execu
tion of such deed."

Sec. 75.28, subsec. (1), enumerates certain instances
when the three year period mentioned in sec. 75.27 does not
apply. These situations are as follows: (1) where the orig
inal owner was a minor at the time the cause of action ac-

rued; (2) where the taxes were paid prior to sale; (3)
where the land was redeemed from the operation of such
sale as provided by law; (4) where the land was not liable
for taxation; (5) where a single tax deed only has been is
sued and the original owner has, before the issuance of such
tax deed, paid all taxes levied against the land for the three
years ensuing after the year for which the land was re
turned delinquent and sold.

Sec. 75.28, subsec. (2), makes provision for the service of
a notice on the former owner of record stating certain facts.

Subsec. (8), sec. 75.28 provides, among other things, that
if the notice mentioned in subsec. (2) is served and filed, the
limitation provided by sec. 75.27 upon the former owner
shall apply, but that if such notice is not so served and filed
or published, the limitation provided by sec. 75.27 shall be
extended until the expiration of thirty days from and after
the date of serving such a notice or publishing and filing
proof of publication.

It was held in the case of Hobe v. Rudd, 165 Wis. 152,
that sec. 75.28, subsecs. (2) and (8) (formerly sec. 1189),
dealing with notice, apply only to the fifth exception set out
above. In other words, if the original owner has paid the
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taxes for the three years ensuing after the year for which
the land was returned delinquent and sold, the holder of the
tax deed can make the three year limitation provided in sec.
75.27 operative only by giving statutory notice at least
thirty days before the expiration of three years from the
date of the recording of the deed. Under sec. 75.28, subsec.
(3), if such notice is not filed at least thirty days prior to
the expiration of three years from the recording of the deed,
then the limitation provided by sec. 75.27 is extended until
the expiration of thirty days from and after the day such
notice is served and filed or published and proof filed.

Consequently, it must be concluded that the requirements^
as to notice mentioned in sec. 75.28, subsecs. (2) and (8)
apply only to the peculiar situation set out in the fifth excep
tion above, and that the limitation specified in sec. 75.27
will run against actions to set aside tax deeds in all other
cases other than those mentioned in sec. 75.28, subsec. (1)
where the deed is good on its face without complying with
the requirements relating to notice.
WHR

Social Security Law — Old-age Assistance — Personal
notice need not be given old-age assistance beneficiary when
lien required by ch. 7, Laws Special Session 1937, is filed
against real estate owned by him. State pension department
may so advise county pension departments.

January 31,1938.

Pension Department.

You direct our attention to sec. 49.26, subsec. (4), Stats.,
created by ch. 7, Laws Special Session 1937, and in connec
tion therewith, submit two questions, which will be stated
and considered separately.
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1. Does the lien provided for by sec. 49.26, (4), Stats., at
tach at the time the certificate is filed, or must the benefi
ciary of old-age assistance first be given notice?

Sec. 49.26, (4), Stats., as created by ch. 7, Laws Special
Session 1937, reads in part as follows:

"All old-age assistance paid to any beneficiary under sec
tions 49.20 to 49.51, including medical and funeral expense
paid as old-age assistance, shall become and constitute a lien
as hereafter provided and shall remain a lien until it is sat
isfied. When old-age assistance is granted to any person un
der sections 49.20 to 49.51, the name and residence of the
beneficiary, the amount of assistance so granted, the date
when such assistance is granted, the name of the county
granting the assistance, and such other information as the
state pension department shall require, shall be entered upon
a certificate, the form of which shall be prescribed by the
state pension department. The county judge of the county
granting old-age assistance shall cause such certificate, or a
copy thereof, to be filed in the office of the register of deeds
of every county in the state in which real property of the
beneficiary may be situated. From and after the time of
such filing in the office of the register of deeds the lien
herein imposed shall attach to any and all real property of
the beneficiary presently owned or subsequently acquired,
including joint tenancy interests, in any county in which
such certificate is filed for any amounts paid or which there
after may be paid under sections 49.20 to 49.51, and sh^l
remain such lien until it is satisfied. Such lien shall take pri
ority over any other lien subsequently acquired or recorded
except tax liens. The certificate herein provided need not be
recorded at length by the register of deeds, but upon the fil
ing thereof all persons shall thereby be charged with due no
tice of the lien and of the rights of the county thereunder
:ic # H: "

Under this section all old-age assistance granted a benefi
ciary constitutes a lien upon any real estate owned by such
beneficiary. The statement mentioned in this section must

be filed in all cases where a beneficiary owns any real estate
in this state and, once it is filed, gives the public notice that
the amount of any assistance granted constitutes a lien
thereon. There is no requirement that notice shall be given
any person other than that given by filing the statement re
ferred to above. In the absence of such requirement, no no-
.tice need be given the beneficiary.
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2. Is it proper for the state pension department to notify
counties not heretofore requiring the transfer of property
to file the lien required by sec. 49.26 (4), Stats., without no
tifying the beneficiary that said lien attaches to his property
for all aid heretofore or hereafter granted him?
As pointed out in our answer to question 1, no notice need

be given a person receiving old-age assistance when filing a
lien against his property. It would therefore be proper for
your department to notify counties not previously requiring
the transfer of property that they may file the lien set out in
subsec. (4) of sec. 49.26, Stats., created by ch. 7, Laws Spe
cial Session of 1937, without giving personal notice thereof
to the owner of the property.
WHR
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Corporations — Municipal Power Districts — Provisions
of sec. 198.06, subsec. (5), Stats., respecting approval or dis
approval by public service commission of formation of mu
nicipal power district, are directory.

February 1,1938.

Public Service Commission.

You have inquired whether you may still proceed with
further hearing in the matter of the inter-county municipal
power district of Polk and Burnett counties, the Wisconsin
supreme court in Clam River Electric Co. v. Public Service
Comm., 274 N. W. 140 (June 8, 1937), having held invalid
your order dated September 12, 1935, approving the forma
tion of such municipal power district.
In July, 1935, proceedings were taken by certain towns

and villages in Polk and Burnett counties for the formation
of a municipal power district pursuant to ch. 198, Stats.
Thereupon, your commission, after investigation, made a re
port pursuant to sec. 198.04, Stats., of its recommendations
as to the feasibility of the formation of such municipal
power district. At an election thereafter held to determine
whether such district should be created some of the munici

palities within the boundaries of the proposed district did
not vote favorably. Subsequently on September 12, 1935,
your commission made an order approving the formation of
the inter-county municipal power district as composed of
only those municipalities which voted favorably at such
election. In an action commenced in November, 1935, by the
Clam River Electric Company to review this order our court
rendered the decision referred to above.

In this decision the court held that where less than all of

the municipalities in a proposed municipal power district
voted in favor of the formation thereof the order pursuant
to sec. 198.06, subsec. (5), Stats., approving the formation
of such district must be based on a positive finding by the
commission of feasibility of said district in order to be valid.
Because no such finding was made as the basis of said order

of September 12,1935, it was held invalid.
The problem raised by your inquiry is whether the provi

sion of sec. 198.06 (5) that such approval or disapproval be
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made within ten days after the filing with the commission
of a certified copy of the order of the board of canvassers
declaring the result of the election has the effect that if the
approval or disapproval is not made within such ten day
period the commission then loses jurisdiction.
Whether or not a statute is directory or mandatory is to

be determined from an application of the rules of statutory
construction. Our court in Appleton v. Outagamie Co.,
(1928) 197 Wis. 4, 220 N. W. 398, held that sec. 70.62,
Stats., providing that the county board "shall" at the annual
meeting determine the amount of taxes to be levied for the
year, was directory only and that the county board might
take action in reference to such taxes at a special meeting
subsequent to the November annual meeting. In that case
the court laid down a rule of statutory construction at pages
9-10 as follows:

"* ♦ ♦ When there is no substantial reason why the

thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating to
the same subject matter, indicating that the legislature did
not intend that it should rather be done after the time pre
scribed than not done at all,—^the courts will deem the stat
ute directory merely. State ex rel. Cothren v. Lean, 9 Wis.
279. Vide Mills v. Johnson, 17 Wis. 598; Burlingame y. Bur-
lingame, 18 Wis. 285; Application of Clark, 135 Wis. 437,
115 N. W. 387."

The language there used by the court would seem to be
applicable to the situation at present being considered and
we do not believe that it was the intention of the legislature
that if the public service commission did not give its ap
proval within such ten day period the effect of allowing such
ten day period to elapse should have the effect of a disap
proval. It is to be noted that sec. 198.06 (5) does not say
that if the commission does not give its approval within the
ten day period then the failure so to do shall operate as a
disapproval. In those instances in the statutes where it is
the intention of the legislature that the failure to do an act
within the specified length of time shall be effective as a
denial thereof there are express provisions so provided. The
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words in sec. 198.06 (5) are that the commission shall ap
prove or disapprove within the ten day period. This lan
guage requires positive action one way or the other. It does
not say that a failure to approve shall be a disapproval. It
requires positive action of disapproval. We believe that the
intention of the legislature in using this language was to
provide for such ten day period as an indication of its direc
tion to the public service commission that it act promptly
and without delay.
A situation might exist where at the time of the filing of

said order of the board of canvassers with the commission
the calendar of the commission made up prior thereto was
so completely filled and the requirements of business and
matters theretofore before the commission were such that

the demands upon the time and facilities of the commission,
its agents and employees would make it impossible for the
commission to take any action in reference to such power
district or give consideration to the approval or disapproval
of such power district until after the expiration of such ten
day period. In that situation we do not believe the legisla
ture intended such circumstances to defeat the formation of

a power district. If, in such a situation, the commission
would have power to act after the ten day period, then it
necessarily follows that the language of the statute is direc
tory only.

While it is true that the court in the decision said that

the failure of the commission to find that the district as
fixed by the election was feasible was in effect a finding that
it was nonfeasible, we believe that the court meant that lan

guage to apply only in so far as it was necessary to a decision
of the case. The court did not say that the failure to make
a finding of feasibility is in fact a finding of nonfeasibility,
but said that the failure to make such finding a feasibility in
so far as the validity of the order in question was concerned
had the same effect as a finding of nonfeasibility. Had the
commission found the formation of such district nonfeasible
then an order approving the district would likewise be in
valid because it did not have a proper formation. The in
validity arises out of the lack of proper basis. So here, there
being no finding of feasibility, the order is invalid as lack
ing proper formation and the effect of such omission is the
same as if there had been a finding of nonfeasibility.
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The language used in the order of the commission un
equivocally states that it is making no finding in respect to
either feasibility or nonfeasibility. The court does not deny
this language but merely says that upon a consideration of
the validity of the order the effect of such failure to make
any finding is the same as a finding of nonfeasibility. The
commission has not as yet found that the district as fixed by
the election is nonfeasible. In fact it has not as yet passed
upon the question.
As stated by the court;

"* * * So under the provisions of section 198.06 (5)
when the vltirmte fact of feasibility or nonfeasibility is
found and the district approved or disapproved accordingly,
the statute itself incorporates or denies incorporation as the
case may be." (Emphasis supplied.) P. 146.

This language shows that the court reached its decision
upon the premise that until feasibility has been found as a
fact the creative force of the statute to incorporate the dis
trict does not become operative. Then, by the same reason
ing, until the fact of nonfeasibility has been found and a
disapproval made based thereon the force of the statute to
deny incorporation would not be operative so long as the
commission retained jurisdiction. The commission has not
as yet found as a fact that the district is not feasible nor
has it found that it is feasible. If the matter is still within
its jurisdiction then it may make any determination.

It is therefore our opinion that sec. 198.06 (5), Stats., is
directory and that even if the ten day period has passed the
commission retains jurisdiction thereunder until it makes a
finding of feasibility or nonfeasibility and gives its approval
or disapproval accordingly.
HHP
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Appropriations and Expenditures — Municipal Corpora
tions — Municipal Law — Under sec. 66.04, subsec. (8),
Stats., all disbursements from city and village treasury must
be made upon written order of city or village clerk after
proper vouchers have been filed in office of clerk. This stat
ute supersedes all prior legislation inconsistent therewith
but leaves unchanged any statutory provisions not inconsis
tent therewith.

February 1,1938.

Tax Commission.

Attention R. S. Mallow, Municipal Accounting Division.

You call our attention to subsec. (8), sec. 66.04, Stats.,
as created by ch. 432, Laws 1937, which reads as follows:

"In every city and village all disbursements from the
treasury shall be made by the city or village treasurer upon
the written order of the city or village clerk after proper
vouchers have been filed in the office of the clerk; and in all
cases where the statutes provide for payment by the treas
urer without an order of the clerk, it shall hereafter be the
duty of the clerk to draw and deliver to the treasurer an
order therefor before or at the time when such payment is
required to be made by the treasurer. The provisions of this
subsection shall apply to all special and general provisions of
the statutes relative to the disbursement of money from the
city or village treasury."

The provisions of this section correspond with those of
sec. 59.81, subsec. (2), relating to counties, which section
has been construed in the following opinions: XIII Op.
Atty. Gen. 6, 10, 97, 196, and XVI Op. Atty. Gen. 666.
In view of the similarity of the above statutes you inquire

if sec. 66.04, subsec. (8) should not receive a like construc
tion so as to require that the disbursement of all funds held
by the city and village treasurers in their official capacities
be made only on orders issued by the city or village clerks.
You inquire as to the effect of sec. 66.04, subsec. (8) upon
sees. 41.16 (5), 66.06 (10) (d), 62.13, (9) (b), 62.13 (10)
(e), and 66.50, and in connection therewith you ask the fol
lowing four questions:
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"a. If the city or village clerk must now issue the indi
vidual orders upon the local treasurer by which such funds
are disbursed to the ultimate payees?"
"b. What constitutes 'proper vouchers' within the mean

ing of sec. 66.04 (8) ? Would a schedule of the individual
allowances directed to the clerk and signed by the president
and secretary of the respective boards suffice, such as is in
dicated for boards of education by sec. 40.57?
"c. Must the clerk's order be signed by the mayor in

cities and the village president in villages?
"d. Must the city clerk's order be countersigned by the

comptroller, if there be one?"

The general intent and purpose of sec. 66.04 (8) is quite
clear. It. is designed to effectuate uniformity in municipal
disbursements. All disbursements from the treasury must
be made by the city or village treasurer upon the written
order of the city or village clerk after proper vouchers have
been filed with the clerk. It is also apparent from the word
ing of the statute that such mandate supersedes anything in
previous statutory provisions inconsistent therewith regard
less of whether such inconsistent provisions are contained
in special or general statutes. This of course would be true
of the five statutes which you specifically mention.
In view of the foregoing our answer to question a. is that

the city or village clerk must now issue the individual or
ders upon the local treasurer by which funds are disbursed
to the ultimate payees.
In question b., above quoted, you have referred to sec.

40.57, relating to disbursement of city school funds. This
section provides:

"The city treasurer shall keep separate accounts of all
moneys raised and apportioned for city school purposes.
Said moneys shall be paid out as follows: The school board
shall present to the city clerk a certified bill, voucher or
schedule signed by its president and secretary, giving the
names of the claimants and the amount and nature of each
claim. The city clerk shall issue proper orders upon such
certification, to the city treasurer, who shall pay them from
the proper funds."

What constitutes "proper vouchers" depends upon the re
quirements of the statute in each case and while "proper
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vouchers" are required under sec. 66.04 (8), it is not the
purpose of that section to define the term. Consequently
where other provisions of the statutes, such as sec. 40.57,
above quoted, provide for a voucher or schedule of individ
ual claimants signed by the president and secretary of the
school board, such voucher or schedule when filed with the
city clerk pursuant to sec. 66.04 (8) would undoubtedly
constitute a "proper voucher" within the meaning of the
statute. In fact sec. 40.57, if followed explicitly, would result
in an exact compliance with the requirements of sec. 66.04,
(8), since there is nothing inconsistent in the two
provisions.
Answering questions c. and d., it is our opinion that there

is nothing in sec. 66.04, (8) which would require the clerk's
order to be signed by the mayor, village president or comp
troller, nor is there anything in said section which would ex
cuse the failure to provide such signatures if otherwise re
quired by statute. In other words, the statutes, if any, as to
such signatures, remain unchanged by the operation of sec.
66.04 (8), Stats.
WHR

School Districts — Tuition — Under sec. 40.535, subsec.
(2), Stats., tuition is to be computed on expenditure basis
but is not to exceed three dollars per pupil per week nor to
be less than two dollars per pupil per week.

Excessive payments made under mistake of law by town
may be recovered from school district if not barred by stat
ute of limitations.

February 4,1988.

Charles L. Larson,

District Attorney,

Port Washington, Wisconsin.

Our attention is called to sec. 40.585, Stats., which reads
in part:
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" (1) The school board or board of education of any city
maintaining a graded system of schools of at least twelve
grades, but no free high school, the four upper grades of
which contain substantially the same amount of work as
adopted and offered in free high schools established under
section 40.62, the board of any district maintaining a free
high school, and the board of any state graded school offer
ing an approved course of instruction in the ninth or in the
ninth and tenth grades shall be entitled to charge npnresi-
dent pupils as tuition an amount to be determined by or
agreed upon by one of the methods provided in subsection
(2).
" (2) Such tuition shall be determined by dividing the to

tal salaries paid the teachers and principals and the high
school cost of textbooks, supplies used in high school instruc
tion, manual training and domestic science by the total en
rollment for the year, but not to exceed the sum of three dol
lars per pupil per week, nor to be less than two dollars per
pupil per week."

You inquire whether, in the absence of an agreement, the
district collecting tuition may arbitrarily set the tuition at
the maximum allowable, or whether in such case the tuition
must be computed in accordance with the provisions of
subsec. (2).

Subsec. (1) of sec. 40.535 provides that the tuition shall
be computed by one of the methods provided in subsec. (2).
Subsec. (2) sets up two methods for determining the
amount of tuition to be charged. The first method is by com
puting the charge on the basis of the items of expenditure
enumerated in subsec. (2) but not to exceed three dollars

per pupil per week. The second method consists of charging
an arbitrary amount of two dollars per week per pupil in
the event the sum arrived at by computing the various items
of expenditure does not equal the sum of two dollars per
pupil per week. These are the only possible methods of
computation under the statute.

You also inquire if the township may recover tuition paid
at the rate of three dollars per week per pupil in the ab
sence of an agreement and where the actual cost computed
pursuant to subsec. (2) would be two dollars and twenty-five
cents per week, such payments not having been made under
protest.
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Ordinarily, money paid voluntarily under a mistake of
law, or in ignorance of the law, but with full knowledge of
all the facts, and in the absence of fraud by the payee, can
not be recovered. 48 C. J. 755; 21 R. C. L. 171; Gage v.
Allen, 89 Wis. 98; Birkhauser v. Schmitt, 45 Wis. 316.
However, according to the weight of authority the rule

that money voluntarily paid under a mistake of law cannot
be recovered is not applied to payments made by municipal
officers. See 21 R. C. L. 174; 48 C. J. 757. There may be
some doubt as to whether the exception in the case of mu
nicipalities prevails in Wisconsin by virtue of the decision
in the case of Town of Milwaukee v. Village of Whitefish
Bay, 106 Wis. 25, although that case involved a somewhat
different point, and, construing the decision in the light of
the facts there presented, it can hardly be said to be out of
line with the majority view.
You are therefore advised that the town in question may

maintain an action to recover the public funds which its offi
cers paid without authority to the school district in question,
except to the extent that recovery may be barred by the
statute of limitations.

WHR

Taxation — Tax Collection — Under provisions of sec.
74.73, Stats., where no refund has been made to individual
taxpayer pursuant to said section of taxes illegally assessed
by county on property within city, city has no claim for such
taxes against county.

February 5,1938.

J. C. Davis,

District Attorney,

Hay ward, Wisconsin.

You state that the city of Hay ward has filed three claims
against Sawyer county for the recovery of taxes illegally as-
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sessed by the county against property in the city for bridge
aid to towns under sec. 87.01. These claims, of which you
submit copies, are for the years 1919 to 1936, inclusive, and
aggregate $3,299.20. You also state that the amounts
thereby claimed by the city of Hayward do not represent
amounts which the city has refunded to individual taxpayers
pursuant to the provisions of sec. 74.73, Stats. You request
an opinion whether the county should pay the claims so
filed.

Sec. 74.73, Stats., provides: (1) that a taxpayer may file a
claim with a town, city or village for any amount paid by
him as taxes which were illegally assessed and that the
town, city or village shall pay the same, providing such
claim is filed within one year; and (2) that where any
town, city or village shall have paid such claim it shall be
credited by the county treasurer with the whole amount of
such state or county taxes so refunded which have been
paid to the county treasurer.
This section of the statutes was construed by the court in

State ex rel. Sheboygan v. Sheboygan County, (1927) 194
Wis. 456, 458-459, 461, where the court said:

"The city was only one of the agencies through which the
county collected the tax from the individual taxpayer resi
dent of the city. The city had no such interest in the validity
of this tax as to authorize it to maintain an action to set it
aside. The tax does not affect the revenues of the city in the
least. The city's property is not subject to taxation. But
the tax does, immediately and directly, affect each taxpayer
to the amount of his tax. The general tax is not a debt
against the city, but is a direct charge upon the taxpayer.
The city was not the real party in interest. The relation
should therefore not have been in its name nor on its behalf

4s 4:
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"The fact that sec. 62.11, sub. (5), of the Statutes gives
the common council the power to act for the 'welfare of the
public' does not authorize the city to expend public funds to
conduct litigation which does not affect the municipality
directly, where the fruits of the litigation inure to the bene
fit of the individual taxpayers resident within the city.
4s 4s 4s

<(4s 4s 4s

"The legislature has prescribed the remedy of the tax
payer who is compelled to pay a tax which is claimed by
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him to be unlawful. Under sec. 74.73 of the Statutes it is
the duty of the taxpayer questioning the tax to pay the same
under protest and then file a claim for a refund with the
municipality to which the tax was paid."

See also Welch v. Oconomotvoc, 197 Wis. 178,179.
Inasmuch as the illegally assessed taxes, which are made

the basis of the claims, have not been refunded by the city
to the individual taxpayers pursuant to sec. 74.73, the city
has no claim therefor. It is only where the city, pursuant to
sec. 74.73, Stats., has made a refund to the individual tax
payer of the illegally assessed taxes that the city has any
right of recovery under the terms of said section.

It is therefore our opinion that the county of Sawyer
should not pay the said claims filed by the city of Hayward.
HHP

AGH

School Districts — State Aid — State superintendent of
public instruction may refuse to certify state aid to school
district whose treasurer fails to furnish bond required by
sec. 40.10, subsec. (1), Stats.

City treasurer who fails to keep separate accounts of
school funds as required by sec. 40.57, Stats., may be pun
ished for malfeasance under sec. 348.28 but state aid may
not be withheld because of violation of sec. 40.57.

February 7,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You inquire whether the state superintendent of public
instruction may withhold state aid for elementary and high
schools in school districts where the treasurer has failed to

furnish a satisfactory bond as required by statute.
Sec. 40.10, subsec. (1), Stats., requires every school dis

trict treasurer to execute and file an official bond at least
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equal to the amount of all the moneys to come to his hands,
such bond to be filed within fifteen days after his election or
appointment. He may be required to file an additional bond
in such sum as the director and clerk shall demand within

fifteen days after demand. Failure to file such additional
bond results in vacation of the office under sec. 17.08, subsec.
(8), Stats.
In the case of State ex rel. Wheeler v. Nobles, 109 Wis.

202, it was pointed out that a school treasurer holds his of
fice until his successor qualifies. If the successor fails to
qualify by filing the requisite bond, his predecessor is justi
fied in refusing to turn over the school district money to the
new school treasurer. XXIV Op. Atty. Gen. 640. If a per
son assumes to perform the duties of an office without filing
a required bond, he is, nevertheless, a de facto officer whose
acts cannot be questioned collaterally. State ex rel. Schnei
der V. Darby, 179 Wis. 147; XV Op. Atty. Gen. 80. How
ever, such de facto officer would be without standing in
court should he demand that school district moneys be
turned over to him. Throop, Public Officers, sees. 659, 662;
22 R. C. L. 601. See also XXIV Op. Atty. Gen. 640, where it
is stated that a school treasurer who has failed to file the

necessary bond cannot by mandamus compel his predecessor
to turn school funds over to him.

By sec. 40.10, subsec. (2) par. (a). Stats., it is the duty of
the district treasurer to apply for and receive and, if neces
sary, sue for all money appropriated to or collected for the
district. However, in view of the foregoing authorities he
would be unable to successfully sue for funds due the dis
trict in the absence of a satisfactory bond.
You are therefore advised that the state superintendent

may, and, as a matter of sound public policy in protecting
public funds, should refuse to certify payments of state aid
to districts where the treasurer has failed to file the bond

required by statute.

You also inquire whether the state superintendent may
withhold state aid for elementary and high schools from city
school boards because of the failure or refusal of the city
treasurers to keep separate accounts of all moneys raised
and apportioned for school purposes.
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Sec. 40.57, Stats., provides in part that the city treasurer
shall keep separate accounts of all moneys raised and ap
portioned for city school purposes. The object of keeping
separate accounts is evidently to insure that school funds are
actually used for schools. However, it does not necessarily
follow that the funds are misused because of failure to keep
separate accounts, and it is doubtful that such failure could
be successfully asserted as a defense in a mandamus action
to compel the state superintendent to certify state aid under
sees. 40.39, subsec. (4), and 40.87, subsec. (5), Stats.

Compliance with sec. 40.57 is not set up among the condi
tions precedent to state aid specified in sec. 40.87, nor are
there any general penalty provisions in chapter 40 to cover
violations of sec. 40.57. Nevertheless, it would appear that
a city treasurer by keeping unsegregated accounts in viola
tion of sec. 40.57 subjects himself to criminal prosecution
for malfeasance under sec. 348.28 by doing an act in his of
ficial capacity not authorized by law.
We therefore advise that the malfeasance statute be in

voked to insure compliance with sec. 40.57, but that state aid
may not be withheld because of failure to comply with said
section.

WHR

Courts — Taxation — State tax of one dollar for com

mencing civil action provided for in sees. 262.04 and 271.21,
Stats., is collectible in civil actions but not in special pro
ceedings and is not collectible from state or federal govern
ment or their instrumentalities. Civil actions and special
proceedings are distinguished.

February 7,1938.
INGOLF E. Rasmus,

District Attorney,

Chippewa Falls, Wisconsin.

You have requested an opinion as to the kind of proceed
ings and actions in which the clerk of court may collect the
state tax provided for in sec. 262.04, Stats,
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Sec. 262.04 provides in part:

"The summons must be filed with the clerk, and a state
tax on the action of one dollar paid within ten days after the
service of an answer or demurrer * *

Sec. 271.21, Stats., also provides:

"In each action in a court of record having civil jurisdic
tion there shall be levied a tax of one dollar which shall be
paid to the clerk at the time of the commencement thereof,
which tax on suits in the circuit court shall be paid into the
state treasury and form a separate fund to be applied to the
payment of the salaries of the circuit judges; and which tax
in other courts of record the salaries of the judge of which
are wholly paid by the counties or by any county and city
jointly shall be paid to the county treasurer to create a fund
to be applied to the payment of the salaries of such judges."

Sec. 260.03, Stats., defines an "action" as follows:

"An action is an ordinary court proceeding by which a
party prosecutes another party for the enforcement or pro
tection of a right, the redress or prevention of a wrong, or
the punishment of a public offense."

In a number of opinions this department has ruled that
the word "action" contained in sec. 271.21, means "civil ac
tion" as contrasted with "special proceeding." Op. Atty.
Gen. for 1912, 591, 638; IX Op. Atty. Gen. 432; XI Op. Atty.
Gen. 817.

Sec. 260.05, Stats., provides:

"Actions are of two kinds, civil and criminal. A criminal
action is prosecuted by the state against a person charged
with a public offense, for the punishment thereof. Every
other is a civil action."

It is not always easy to distinguish between a civil action
and a special proceeding. In general it might be said that an
action commenced with a summons or original writ is a civil
action and subject to the state tax.
Thus a proceeding by writ of certiorari from justice court

is an action and not a special proceeding. Op. Atty. Gen. for
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1912, 638. Any independent proceeding, such as mandamus,
quo warranto, certiorari, or prohibition is a "civil action,"
although not commenced by the service of a summons, and is
subject to the state tax. See XI Op. Atty. Gen. 817; State ex
rel. Milwaukee Medical College v. Chittenden, 127 Wis. 468;
State ex rel. Risch v. Trustees, 121 Wis. 44; State ex rel.
Burner v. Huegin, 110 Wis. 189.
The following are special proceedings and are not subject

to tax:

A proceeding in circuit court to discharge a mortgage un
der sec. 235.60, or to dissolve a corporation, or to prove a
will, or to condemn land for public purposes, or to change
the name of a resident, or to appoint a guardian. IX Op.
Atty. Gen. 432; Wisconsin Central Co. v. Kneale, 79 Wis.
89; In re Chmrdianship of Welch, 108 Wis. 387; Meier v.
Kornahrens, (S. C.) 102 S. E. 285.

Delinquent income tax warrants are neither actions nor
special proceedings. XXV Op. Atty. Gen. 246. Hence they
are not subject to state tax, although a statement of clerk's
fees was recently provided for in ch. 1, Laws Special Ses
sion 1937.

It should be noted that the required pajnnent of one dol
lar is not a filing fee, but is a state tax. Since it is a state
tax neither the state nor its instrumentalities are subject to
the tax. We wish to particularly emphasize this point, be
cause of the misunderstanding that apparently exists in the
minds of some clerks. The state does not pay taxes to itself
although a few of the clerks in this state in billing the state
for the one dollar tax in state cases even insist that it be

paid with the filing fees in advance of filing, in spite of the
fact that the state cannot advance fees, to say nothing of
taxes. Under sec. 14.31 the service must be rendered to the
state before the claim can be allowed.

The exemption from the state tax of one dollar also ex
tends to the federal government and its instrumentalities.

See XXV Op. Atty. Gen. 401 and 495.
WHR
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Fish and Game — Conservation commission order M-40,
prohibiting carrying of gun more powerful than .22 calibre
rifle at any time prior to five days before deer hunting sea
son, is valid order and can be questioned only in manner
provided by sec. 29.174, subsecs. (7) and (8), par. (a).
Stats.

February 9,1938.
L. A. Koenig,

District Attorney,

Phillips, Wisconsin.

You call our attention to conservation commission order

No. M-40, which prohibits the carrying of any gun more
powerful than a .22 calibre rifle at any time prior to five
days before the deer hunting season.

Reference is also made to sec. 29.22, subsec. (1), Stats.,
which reads in part as follows:

"* * * nor shall any person have in possession any
firearms in territory wherein there is an open season for
deer for a period of five days prior to the opening date for
deer hunting unless in either case the game gun or rifle is
unloaded or knocked down, or unloaded and within a carry
ing case."

We are asked whether order No. M-40 is invalid as being
in conflict with sec. 29.22, (1), Stats., and whether such or
der constitutes the exercise of power unlawfully delegated
by the legislature.

Sec. 28.09, subsec. (7), Stats., provides in part:

"The commission is hereby authorized to make such rules
and regulations, inaugurate such studies, investigations and
surveys, and establish such services as they may deem neces
sary to carry out the provisions and purposes of this act,
and any violation of any provisions of this act, or of any
rules or regulation promulgated by the commission, shall
constitute a misdemeanor and be punished as hereinafter
provided. * *

The purpose of sec. 23.09 is expressed in subsec. (1)
thereof as follows:
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"The purpose of this section is to provide an adequate and
flexible system for the protection, development and use of
forests, fish and game, lakes, streams, plant life, flowers and
other outdoor resources in the state of Wisconsin."

We also call attention to sec. 29.174, and particularly sub-
sees. (1), (2) and (9), the material portions of which read
as follows:

"(1) There shall be established and maintained, as here
inafter provided, such open and close seasons for the sev
eral species of fish and game, and such bag limits, size lim
its, rest days and conditions governing the taking of fish
and game as will conserve the fish and game supply and in
sure to the citizens of this state continued opportunities for
good fishing, hunting, and trapping.
"(2) It shall be the duty of the conservation commission

and it shall have power and authority to establish open and
close seasons, bag limits, size limits, rest days and other
conditions governing the taking of fish or game, in accord
ance with the public policy declared in subsection (1). Such
authority may be exercised either with reference to the state
as a whole, or for any specified county or part of a county,
or for any lake or stream or part thereof.

((:|e ^ ^

"(9) The present statutes regulating open and close sea
sons, bag limits, size limits, rest days and other conditions
governing the taking of fish or game shall continue in full
force and effect untU modified by orders of the conservation
commission, as provided in this section, or by subsequent
acts of the legislature."

Chapters 23 and 29, Stats., are to be construed together.
State V. Sorenson, 218 Wis. 295. Also, the court said at p.
298 in that case:

"The powers of the commission were greatly enlarged and
the exercise of its powers with respect to the conservation of
fish and game regulated by ch. 152, Laws of 1988, now sec.
29.174."

The court was there of the opinion that the power dele
gated to the conservation commission is analogous to the
power conferred upon the supreme court to modify statutory
rules of procedure, such power being specifically upheld and
approved. The court said at p. 299:
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"* * * Thirdly, the whole purpose to be achieved by
the rules and regulations is declared by sec. 23.09 to be the
protection, development, and use of fish and game. Cer
tainly, this declaration contained in the law creating the
conservation commission sets up a standard which is to gov
ern the exercise of the powers conferred upon the conserva
tion commission, for they are authorized to make such rules
and regulations as carry out the provisions and purposes of
the act. * *

We believe that the statutes above quoted and the decision
in the Sorenson case amply sustain the validity of order No.
M-40. This view is in line with the authorities generally,
since it has been held a number of times that the delegation
by the legislature of the power to regulate the taking of fish
and game is valid, even where such authority includes power
to change existing statutes. People v. Sovle, 288 Mich. 130,
213 N. W. 195 (1927); Vail v. Seaborg, 120 Wash. 126, 207
Pac. 15 (1922); State v. Nelson, 146 Wash. 17, 261 Pac.
796 (1927).
You have also mentioned the fact that it is your position

that the objections suggested must be taken advantage of by
a defendant in accordance with the provisions of sec. 29.174,
subsecs. (7) and (8) par. (a). Stats., which read:

" (7) Every order in conformity with law, made under
authority of this section, shall in every prosecution for vio
lation thereof be conclusively presumed to be just, reason
able and lawful, unless prior to the institution of prosecution
for such violation the person charged with such violation
shall have brought an action to vacate and set aside such
order, as provided in this section.
"(8) (a) Any person being dissatisfied with any order

of the commission affecting the county in which such person
resides may commence an action in the circuit court of any
county affected by such order, or if the order sought to be
reviewed is a state-wide order then in the circuit court of
Dane county, against the commission as defendant, within
thirty days after such order has been published, to vacate
and set aside any such order on the ground that the order is
unlawful, or that any such order is unjust and unreason
able, in which action the complaint shall be served with the
summons."

We believe your position is well taken and that as to a per
son violating order No. M-40 such order must be "conclu-



90 Opinions of the Attorney General

sively presumed to be just, reasonable and lawful" in the ab
sence of the commencement of an action for the purpose of
testing the validity of the same.
WHR

Corporations — Auto Dealers and Finance Companies —
Persons who make complaint in criminal proceedings for
violation of sec. 218.01, Stats., are not limited to banking
commission, its members, agents or employees.

February 11,1938.

Banking Department,

Division of Consumer Credit.

You have requested an opinion as to who may make the
complaint in the institution of crinjinal proceedings pursu
ant to sec. 218.01, subsec. (8), Stats.

Sec. 218.01 (8), Stats., provides as follows:

"(8) Any person, firm or corporation violating any of
the provisions of this section shall be deemed guilty of mis
demeanor and upon conviction thereof shall be punished as
follows:
"1. For violation of any provision of subsection (7) of

this section, by a fine of not exceeding ten thousand dollars
or by imprisonment in the county jail for not to exceed one
year or by both such fine and imprisonment.
"2. For violation of subsection (2) of this section, by a

fine not exceeding five hundred dollars or by imprisonment
in the county jail for a period not to exceed ninety days, or
by both such fine and imprisonment."

By the provisions of the above subsection a violation of
sec. 218.01, Stats., is made a misdemeanor, which is a crime
against the state. The offense committed which may be
prosecuted under this subsection is the violation of a state
statute. A criminal proceeding commenced to punish such a
violation is no different than any other criminal proceeding
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for the violation of a statute. There is nothing in sec. 218.01
that would make the manner of starting criminal proceed
ings for the violation thereof different from the procedure
followed in other criminal proceedings of similar nature.

Criminal proceedings for the punishment of a misde
meanor are commenced by some person making a com
plaint to the proper court. Such complaint may be signed by
any person who has sufficient knowledge of the facts. There
being nothing in section 218.01 that in any way limits the
persons who may complain of violations of said section, it
follows that any person who has knowledge of a violation of
said section may complain thereof to a proper court for the
purpose of commencing criminal proceedings.

It is therefore our opinion that there is nothing in sec.
218.01 which limits the persons who may make a complaint
in the institution of criminal proceedings for the punish
ment of a violation of said section to the banking commis
sion, the members thereof, its agents or employees, but that
any person having sufficient knowledge of the facts relating
thereto may make such complaint to the proper court.
HHP

Prisons — Prisoners — Parole — Public Officers — Gov
ernor has power to commute life sentence to indeterminate
sentence of one to twenty years.

First offender whose sentence is so commuted is eligible
for parole under sec. 57.06, subsec. (1), Stats., after serving
minimum of one year.

February 11,1938.
Pardon Board,

Executive Office.

You ask whether the governor has the power to commute
a life sentence to an indeterminate term of one to twenty
years, and if so whether a first offender whose sentence is so
commuted will be eligible for parole after serving the mini
mum sentence.
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By art. V, sec. 6, Wisconsin constitution, the governor is
expressly given the power to grant "conunutations and par
dons, after conviction, for all offenses, except treason and
cases of impeachment, upon such conditions and with such
restrictions and limitations as he may think proper,
*  * This grant of power was held in an opinion, XX
Op. Atty. Gen. 1050, to be sufficiently broad to authorize the
governor to commute a definite sentence to an indeterminate
sentence even though the offense was one specifically ex
cepted from the indeterminate sentence law.
The opinion referred to also stated that where the gover

nor conunutes a definite sentence to an indeterminate sen

tence then the provisions of the statutes respecting parole
in cases of indeterminate sentences are applicable to the sen
tence so resulting. See also XXIV Op. Atty. Gen. 513.

Sec. 57.06, subsec. (1,) Stats., provides that parole may
be granted in cases where the offender "if he is a first of
fender and is sentenced for an indeterminate term, shall
have served the minimum or one-half the maximum, which
ever shall be less, for which he was sentenced not deducting
any allowance for time for good behavior * * *"

It is therefore our opinion that the governor has the
power to commute a life sentence to an indeterminate term
of one to twenty years and under such commutation if the
prisoner is a first offender he will, under sec. 57.06 (1), be
eligible for parole after serving the minimum of one year.
HHP

JEM
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Counties — Forest Reserves — Taxation — Forest Crop
Lands — Forest crop money received by county under sec.
59.98, subsec. (5), Stats., may be expended by county in sur
facing fire trail through county forest reserve lands which
have been withdrawn from forest crop lands.

February 12,1988.

Charles P. Curran,

District Attorney,

Mauston, Wisconsin.

You advise that in 1985 the land committee of the county
board of supervisors of Juneau county entered into an
agreement with a representative of the Wisconsin conserva
tion commission whereby two thousand dollars was to be
taken from the forest crop money received from the state by
Juneau county and used for the purpose of surfacing a fire
trail through land that was entered under the forest crop
law. The two thousand dollars was not used on the desig
nated road in that year and since that time the land through
which the fire trail passed has been withdrawn from the
forest crop lands. The question now arises as to whether
the money may now be expended for the surfacing of the
fire trail.

Inasmuch as Juneau county received forest crop money
directly from the state of Wisconsin, it must have been by
virtue of the provisions of section 59.98, subsec. (5) of the
statutes, which provides as follows:

"Any county having established and maintaining a
county forest reserve under the provisions of this section
and having entered the same under the forest crop law shall
receive from the state an amount equal to ten cents for each
acre of land within such forest reserve, to be used for the
purchase, development, preservation and maintenance of
such forest reserve * *

It is assumed that although the above lands were with
drawn as a part of the forest crop lands, no attempt was
made to withdraw them from the county forest reserve. Sec.
59.98, subsec. (5), quoted above, provides in part that the
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ten cents per acre which the state pays to the county shall
be used "for the purchase, development, preservation and
maintenance of such forest reserve."
The surfacing of the fire trail should facilitate the preser

vation of the forest reserve by making such forest reserve
more accessible to persons desiring to fight forest fires and
plant trees therein and remove dead wood and underbrush
therefrom.

A surfaced road should likewise facilitate the patrol of
the forest reserve for the purpose of guarding against fire
hazards and timber trespass. Sec. 59.98 (5) does not limit
the expenditures of forest crop money received by a county
to lands entered under the forest crop law. A county is au
thorized to spend forest crop money on the lands which are
a part of the county forest reserve even though such lands
which occasioned the payment of the forest crop money
have since been withdrawn from the forest crop lands. The
law does not require that the money be spent in the year in
which it is received, nor does the law require the county to
refund the forest crop money in a situation such as you
present.
In XX Op. Atty. Gen. 1150, it was held that county lands

entered under the forest crop law may be withdrawn with
out a refund by the county of the acreage aid paid by the
state.

In XXIV Op. Atty. Gen. 689 it was held that money ap
propriated to the county under sec. 59.98 (5) for the pur
chase, development, preservation and maintenance of forest
reserves, may be expended for the purposes enumerated in
sec. 59.98, subsec. (2). Sec. 59.98, subsec. (2), par. (g).
Stats., provides that the county board shall have power

"To establish and maintain an efficient fire fighting sys
tem for the protection of forests on its reserve."

The surfacing of the fire trail would constitute mainte
nance of a part of the fire fighting system for the protection
of the forests of the county forest reserve.

It is our opinion that Juneau county may use the two
thousand dollars for the purpose of surfacing the fire trail.
JEW
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Recovery Act — Trade Practice Department — Ch. 110,
Stats., as re-enacted by ch. 3, Laws 1937 (Special Session),
does not apply to manufacturing industries.

February 12,1938.

Trade Practice Department.

You have requested an opinion as to whether the phrase
"except manufacturing industries" as used in sec. 110.04,
Stats., means all manufacturing industries in the state or
only those manufacturing industries in the state which are
engaged in interstate commerce.

Sec. 110.04, subsec. (1), par. (c). Stats., as created by
ch. 3 of the laws of the Special Session of 1937, which re-
enacted the trade practice act of 1935, provides as follows:

"All persons, things, and transactions within the borders
of this state, including those in interstate commerce, in so
far as within the power of the state, by virtue of act of con
gress or of the police power of the state, except manufactur
ing industries, shall be subject to this chapter and appli
cable codes under this chapter."

If the words "except manufacturing industries" refer
only to manufacturing industries in the state which are en
gaged in interstate commerce, then your department will
have jurisdiction over manufacturing industries in the state
which are not engaged in interstate commerce. However, if
these words refer to all manufacturing industries in the
state the effect of such interpretation is that no manufactur
ing industry in the state is subject to ch. 110, Stats.
The words "all persons, things, and transactions within

the borders of this state," are words of inclusion and ex
press the general scope of ch. 110, Stats. The words "in
cluding those in interstate commerce so far as within the
power of the state, by virtue of act of congress or of the po
lice power of the state," which immediately follow, express
an additional idea that the things covered thereby are to be
specifically included in the words of general inclusion used
previously. Then the words "except manufacturing indus
tries" set out a third proposition and should be read as ex-
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pressing an exclusion from the operative effect of the act.
When thus read it appears that the words "except manufac
turing industries" refer to the language first used in the sec
tion where the general scope of the act is set out and so ex
clude all manufacturing industries in the state from being
within the scope of the law.
Had the legislature intended that the words "except man

ufacturing industries" should refer only to those manufac
turing industries in interstate commerce the section would
have been worded as follows: "including those in inter
state commerce, except manufacturing industries, in so far
as within the power," etc.
The legislative history of ch. 3 of the laws of the Special

Session of 1937 confirms this interpretation of the provi
sions of this section. The provisions of sec. 110.04 (1) (c).
Stats., were not contained in the bill as introduced but were
inserted by an amendment. As originally drawn this
amendment did not contain the words "except manufactur
ing industries." These words were inserted later, when it
was pointed out that the trade practice act was intended to
apply only to trades and industries of the service type as
distinguished from those engaged in manufacturing.
It is, therefore, our opinion that by virtue of the language

used in sec. 110.04 (1) (c), Wis. Stats., all manufacturing
industries in the state of Wisconsin are excluded from the
operation of the trade practice act as contained in ch. 110,
Stats.

HHP
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Public Officers — School Districts — Board of Education
— Under sec. 40.54, Stats., board of education has authority
to let contracts for school construction and to supervise
work.

February 15,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You have requested a reconsideration of that part of the
opinion rendered to you by a former attorney general on
September 23, 1936, XXV Op. Atty. Gen. 617, which held
as follows, p. 620:

*  * although the plans for the school building

must be adopted by, and be satisfactory to the board of edu
cation, the actual construction of the school building, that
is, the letting of the contract and supervision, should be
handled by the board of public works. We believe the stat
utes contemplate that the board of public works and the
board of education should work together in planning and
constructing school buildings."

You suggest that to require that construction work be
supervised by the board of public works is in direct con
flict with sec. 40.54, Stats., which provides as follows:

"(1) All money appropriated for school purposes shall
be under the direction of and shall be expended by the
school board.
"(2) The erection, alteration or repair of buildings or

other construction work (the estimated cost of which ex
ceeds one thousand dollars) shall be let by the school board
to the lowest responsible bidder, as provided in section
62.15, and the school board shall, /or that purpose, possess
the powers conferred by that section on the board of public
works."

Subsec. (2) of sec. 40.54 plainly authorizes the school
board to let contracts, so that the former opinion is plainly
erroneous in requiring that contracts be let by the board
of public works.
The question remains whether the board of education or

the board of public works is required to supervise the con-
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struction after the contracts are let. Subsec. (2) of sec.
40.54 confers upon the board of education the powers vested
in the board of public works by sec. 62.15, but the grant to
the board of education is limited by the phrase, "for that
purpose." It is arguable that the purpose referred to is the
letting of the contract rather than "the erection, alteration
or repair of buildings or other construction work." The
statute being ambiguous in terms, its meaning must be
sought in its legislative history.

Sec. 925-87, Stats. 1898, which was a part of the general
city charter law, provided that in cities of the first and
second classes "all repairs and alterations of school build
ings and premises" should "be under the charge of the
board of public works, and in other cities under the charge
of the board of education." Sec. 925-118, Stats. 1898, pro
vided that it should be the duty of the board of public works,
except as provided in sec. 925-87, "to erect and keep in re
pair all school buildings."
Ch. 127 of the laws of 1903, creating sec. 925-118a, was

entitled:

"An act to amend subsection 118, section 925, chapter
40a, of the statutes of 1898, to be designated subsection
118a, authorizing the board of education in cities of the
third class to have charge of erecting school buildings in
such dties."

This subsection provided in part as follows:

"In all cities of the third class, the expenditure of all
sums of money appropriated * * * for the erection,
enlargement, alteration or repair of school buildings
*  * * shall be under the direction and authority of

the board of education."

The subsection then provided that the board should make
plans and specifications and submit them to the common
council for approval, advertise for bids, enter into contracts,
make partial payments, etc., following a procedure similar
to that now provided by sec. 62.15. The intent and purpose
of the subsection to vest in the board of education the right
to supervise construction, as well as to let the contracts, was
made plain by the following language of the act:
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"The said board shall reserve in every contract the right
to determine finally the performance of such contract, or
doing of the work specified therein; * * *.
"And power is hereby given to the said board to adjust

and determine all questions as to the amount earned under
any contract by the contractor or contractors, according to
the true intent and meaning of the contract; * * *.

"The board of education shall have authority to employ
a competent person, or persons, for the supervision of the
work."

Ch. 194, laws of 1909, extended the provisions of subsec.
118a to include cities of the fourth class. Ch. 242, sec. 288,
laws of 1921, a revisor's bill, renumbered subsec. 118a to
be subsec. (6) of sec. 40.64 and revised it to read as follows:

"In cities of the third and fourth class the expenditure
of all money appropriated for the purchase of a school site,
or sites, or for the erection, alteration or repair of school
buildings, and for the maintenance of schools, shall be un
der the direction and authority of the board of education.
All work for the erection, alteration or repair of school
buildings, the estimated cost of which shall exceed one thou
sand dollars, shall be let by the board of education to the
lowest responsible bidder, in the manner provided by section
62.15, and subject to the provisions of said section, and the
board of education shall, for that purpose, exercise the pow
er conferred by said section on the board of public works.
The hoard of education is authorized to provide the neces
sary plans and specifications, and competent supervision of
the work."

The present statute, sec. 40.54, was enacted by ch. 425,
sec. 87, laws of 1927, also a revisor's bill. The revisor's
note states merely that "Section 40.54 is derived from sec
tion 40.64 (6)." The last sentence of sec. 40.64 (6), above
quoted, which specifically conferred upon the board author
ity to provide competent supervision of the work, was struck
out and the limitation of the section to cities of the third

and fourth classes was eliminated.

It appears from the foregoing survey that following the
year 1898 the board of public works was, by degrees, com
pletely deprived of its authority over school buildings in
cities of the third and fourth classes, and that such author-
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ity was conferred upon the school board. It would be un
reasonable to hold that by striking the provision expressly
authorizing the board of education to provide competent
supervision of construction work, the legislature in 1927 in
tended to return that power to the board of public works,
particularly when no such intention is manifested by the
revisor's note accompanying the bill.

It follows that the board of education has authority not
only to let contracts for school construction, but also to su
pervise the work, under sec. 40.54, Stats.
ML

Taxation — Tax Collection — Under sec. 74.06, Stats.,
taxpayer may not pay part of his tax but local treasurer has
discretion to accept part payment of tax.

February 15,1938.
John R. Cashman,

District Attorney,

Manitowoc, Wisconsin.

You have asked whether the treasurer of a municipality
may accept from a taxpayer a part payment of the taxpay
er's tax and declare the part payment to be applied upon
the whole of the tax or must such part pajunent be specifi
cally applied to a certain part of the taxpayer's entire prop
erty as set forth in sec. 74.06, Stats.

Sec. 74.06, Stats., applies to cases where a parcel of land
was assessed as a whole and the tax so levied but parts or
portions thereof were owned in severalty or by persons hav
ing undivided shares or interests in the property. The own
er of any of the parts or portions owned in severalty is by
this section given the right to pay the proportion of the
taxes on the whole that should be chargeable to the part he
owns. Likewise the owner of the undivided interest may
pay his share of the tax upon the whole property. Thus
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the purpose of this section is to give to an individual the
right to pay the taxes on his interest in a piece of land and
thereby protect his interest against the tax delinquency of
the others who own or have an interest in the land. There is

nothing in this section concerning the right of an individual
taxpayer to pay a part of the taxes that are assessed
against his interest in a piece of land.
The question of the right of an individual taxpayer to

pay part of his tax is discussed in an opinion in XXIV Op.
Atty. Gen. 61, which refers to a previous opinion in XXI Op.
Atty. Gen. 698. These two opinions point out that while
the taxpayer may not as a matter of right pay a part
of his taxes, yet that the treasurer may in his discretion ac
cept payment of less than the whole of the tax and apply it
thereon, returning the unpaid portion as delinquent. By
the payment of less than the whole the taxpayer merely gets
credit on the total owing and the balance remains delin
quent, the same as any other unpaid tax.

It is therefore our opinion that the provisions of sec. 74.06,
Stats., do not give a taxpayer the right to pay a part of a
tax but that a local treasurer in his discretion may accept
payment of a part of a tax to be applied upon the whole,
after which the rest of the tax remains unpaid and subject
to the same provisions of law as other taxes.
HHP
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Appropriations and Expenditures — University — Salary
Waivers — Funds appropriated by sec. 10a, subsec. (1), ch.
6, Laws 1937, must be prorated among beneficiaries of that
section.

February 16,1988.

Clarence A. Dykstra, President,

University of Wisconsin,

J. D. Phillips, Business Manager,

University of Wisconsin.

You have requested advice as to the manner of payment
of waivers under sec. 10a, subsec. (1) of ch. 6, laws 1937, as
interpreted by Judge Reis in his decision dated December
30, 1937. You invite attention to the fact that the appropri
ation made by that section is unsufiicient to pay the full
waivers applied to salaries of all persons employed at the
university in the classified service whose minimum salaries
under the salary schedules are seventy-five dollars per
month and which are paid from specific appropriations.

Subsec. (1) of sec. 10a, ch. 6, laws 1937, provides as fol
lows:

"There is appropriated from the general fund to the
board of regents of the university for the fiscal year ending
June 30, 1936, seventy-two hundred dollars, and for the fis
cal year ending June 30, 1937, thirty-five hundred dollars,
to be used exclusively for restoring the full salary waivers
during each of said years of all persons employed at the uni
versity in the classified service whose minimum salaries un
der the salary schedules are seventy-five dollars per month
and which are paid from specific appropriations."

Of paramount importance in any question concerning the
payment of money from the state treasury is the constitu
tional mandate that "No money shall be paid out of the
treasury except in pursuance of an appropriation by law"
(art. VIII, sec. 2, Wis. Const.) Notwithstanding the legisla
tive intent to appropriate sufficient funds to repay in full
the salary waivers to a designated class of university em
ployees, the amount actually appropriated by the legislature
is $4,222.67 short of the amount necessary. It was in antici-
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pation of precisely such situations that the legislatures have
from time to time made appropriations to the emergency
board. For instance, sec. 20.74, Stats. 1985, appropriated
to the emergency board annually, beginning July 1, 1935,
$250,000 "to be used to supplement appropriations which
shall prove insufficient because of unforeseen emergencies,
or to supplement appropriations which shall prove insuffi
cient to accomplish the purposes for which made."
The unexpended and unencumbered balances in the emer

gency appropriation lapse at the end of the fiscal year for
which they are made (subsec. (8), sec. 20.77, Stats.). This
means, of course, that no funds may be allotted by the emer
gency board from any appropriation prior to the fiscal year
in which ch. 6, laws 1937, was enacted. That chapter was
published on February 11, 1937, and took effect upon pas
sage and publication. The emergency appropriation which
went into effect on July 1, 1937, cannot be used to supple
ment a deficiency in the appropriation contained in ch. 6,
Laws 1937, because that emergency appropriation was to
supplement appropriations which should prove insufficient
after the commencement of the 1937 fiscal year and not ap
propriations which were supposed to have been expended in
a prior fiscal year. The only possible emergency appropria
tion from which funds could be allotted to supplement the
appropriation in sec. 10a (1) of ch. 6, laws 1937, would be
the emergency appropriation for the fiscal year of 1936-
1937, and the unexpended balance in that appropriation is
about $14. Since no funds can be obtained from the emer
gency appropriations to supplement the appropriation in
sec. 10a (1) of ch. 6, laws of 1937, there is .no alternative
but to prorate the money available among those entitled to
share in the benefits of that section.

ML
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Criminal Law — Gambling — Lotteries — Trade Regular
tion — Sale of safety matches containing questions which
when correctly answered entitle contestant to prize, which
may be anywhere from one cent to one dollar, constitutes
gambling device under sec. 348.085, Stats., and violates sec.
100.16, Stats.

February 16,1938.

Jacob A. Fessler,

District Attorney,

Sheboygan, Wisconsin.

You have inquired whether the following plan violates the
lottery or gambling statutes.
Books of safety matches are distributed either with mer

chandise or in exchange for five cents in stamps to cover
costs of mailing and handling or by calling for them at a
given address. Each match book contains a question relat
ing to safe driving. The question can be answered "Yes"
or "No," and the answer is given by breaking one of two
seals. If the proper seal is broken, the amount of the con
testant's prize will appear underneath. These prizes range
from one cent to one dollar.

Sec. 348.01, Stats., the lottery statute, does not define the
term. However, it appears to be well settled that the three
elements which must concur to constitute a lottery are prize,
chance, and consideration. 17 R. C. L. 1222; 38 C. J. 289.
The element of prize in the instant case is too evident to

require discussion.

The sale of merchandise plus lottery tickets or chances is
sufficient consideration even though no extra charge is made
for the ticket. State v. Powell, (Minn.) 212 N. W. 169; Re
tail Section of Chamber of Commerce v. Kieck, (Neb) 257
N. W. 493; Davenport v. City of Ottawa, 54 Kans. 711, 39
Pac. 708; Hull v. Ruggles, 56 N. Y. 424.
Some courts have held that the existence of free chances

removes a scheme from the lottery classification. Cross
V. The People, etc., 18 Colo. 321, 32 Pac. 821; State v. Bund
ling, 220 Iowa 1369, 264 N. W. 608; Roswell v. Jones, (N.
M.) 67 Pac. (2d) 286.



Opinions of the Attorney General 105

The better reasoned opinions, however, have gone the
other way on this point. Commonwealth v. Wall, (Mass.)
3 N. E. (2d) 28; Glover v. Malloska, 288 Mich. 216, 218 N.
W. 107; State v. Danz, 140 Wash. 546, 250 Pac. 87, 48 A. L.
R. 1109; Iris Amusement Corp. v. Kelly, (111.) 8 N. E. (2d)
648; Central States Theatre Corp. vl Patz, 11 Fed. Supp.
566. These cases are more in line with the principle that
lottery statutes are to be construed broadly with a view to
preventing the mischief which they are designed to prevent.
88 C. J. 806.

As to the element of chance, it is said in 17 R. C. L. 1228—
1224:

««* * * In the United States, however, by what ap

pears to be the weight of authority at the present day, it is
not necessary that this element of chance should be pure
chance, but it may be accompanied by an element of calcu
lation or even of certainty."

It may be pointed out that in the present instance the
contestant has at least an even chance of getting a prize, so
that to that extent it is a matter of pure chance. Moreover,
even as to the most skilful contestant the amount of the

prize is a pure chance and this is sufficient to constitute a
lottery. Horner v. United -States, 147 U. S. 449. The
amount of the prize is clearly beyond the influence or fore
knowledge of the player, however, skilful. Public Clearing
House V. Coyne, 194 U. S. 497.

Sec. 848.085, Stats., reads in part:

"(1) All devices or things whatever, whereby any per
son shall or may be induced to believe that he will or may
receive any money, thing or consideration whatever as the
result, in whole or part, of any contest of skill, speed or
power of endurance of man or beast, are hereby declared
to be gambling devices * *

On the contest form appears the following: "You Can't
Lose." And on the back: "Do you know the rules on High
way Safety?—It Pays."
Whether or not this constitutes a contest of skill is im

material. The language used on the match folders is clearly
calculated to induce the contestants to believe that there is
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a prize in store for one conversant with the rules on high
way safety. We therefore conclude that these folders are
gambling devices within the meaning of sec. 348.085, Stats.
We note also that in so far as these match folders may

be distributed in connection with the sale of merchandise,
they clearly violate se*c. 100.16, Stats., which reads:

"No person shall sell or offer to sell anjd^hing whatever,
by the representation or pretense that a sum of money or
something of value, which is uncertain or concealed, is en
closed within or may be found with or named upon the thing
sold, or that will be given to the purchaser in addition to the
thing sold, or by any representation, pretense or device, by
which the purchaser is informed or induced to believe that
money or something else of value may be won or drawn by
chance by reason of such sale."

WHR

Taxation — Tax Collection — County board has no power
to prescribe that tax deeds shall contain provisions restrict
ing cutting of timber on property thereby conveyed.

February 16,1938.
G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

You ask whether the county board has power to provide
that tax deeds shall contain provisions restricting the cut
ting of green timber for the period of ten years upon the
property so sold and that in the event timber is ciit during
said period the lands shall revert to the county.

It has been frequently pointed out that a county has only
such powers as are conferred upon it by statute or neces
sarily implied from the powers conferred. Becker v.
La Crosse, (1898) 99 Wis. 414, 75 N. W. 84; City of Supe
rior V. Roemer, (1913) 154 Wis. 345,141 N. W. 250; Spaul-
ding v. Wood County, (1935) 218 Wis. 224, 260 N. W. 473.
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Therefore, for the county to have the power to insert such
restrictions and provisions in tax deeds some authority
therefor must be found in the statutes. We find no provision
of the statute containing a grant of such power, expressly or
by implication. The statutes which deal with the issuance of
tax deeds on the other hand negative the existence of such

power in the county board.
Sec. 75.14, subsec. (1), Stats., provides that if land sold

for taxes is not redeemed the county clerk shall execute in
the name of the state and the county "to the purchaser, his
heirs or assigns a deed of the land so remaining unre
deemed, * * *, which shall vest in the grantee an ab
solute estate in fee simple in such land, subject, however, to
all unpaid taxes and charges which are a lien thereon and
to redemption as provided in this chapter." Not only does
the use of the words "absolute estate in fee simple" preclude
the placing of any restrictions upon the title so conveyed ex
cept as specified in the statute, but the specific enumeration
of some limitations of title operates to exclude others not
mentioned. "Expressio unius est exclusio alterius."
So also sec. 75.16, Stats., provides that tax deeds shall be

substantially in the form there set out or its equivalent,
which statutory form contains no provision respecting re
strictions upon the title conveyed. Had the legislature in
tended that the estate in the land so conveyed to the grantee
by a tax deed should be subject not only to unpaid taxes and
charges, but also to any other covenants or restrictions that
the county might see fit to impose, the provisions of the
statute would have so provided.
In Smith v. The Board of Supervisors of Barron County,

(1878) 44 Wis. 686, it was held that a provision of the stat
utes substantially the same as the present sec. 75.35, Stats.,
giving the county board the power to "prescribe the terms
of sale" of tax certificates held by the county referred solely
to the amount or sum to be paid on principal and did not em
power the board to authorize a sale of such certificates on
credit or for anything else than money or to enter into an
executory contract of sale or make a conditional sale.
In XXV Op. Atty. Gen. 216, relying upon Smith v. The

Board of Supervisors of Barron County, supra, it was held
that the county board does not have power to authorize the



108 Opinions op the Attorney General

sale of tax certificates held by the county upon condition
that certain outstanding drainage district bonds on the lands
be surrendered and canceled. The basis for such holding
was that there was no provision in the statute authorizing
the same.

If the county is thus so restricted in the sale of tax cer
tificates which it holds, certainly the same argument would
apply more forcibly against permitting the insertion of re
strictive covenants in tax deeds.

Furthermore, the insertion of such restrictions in tax
deeds would interfere with the vested property rights of the
persons who had previously purchased the tax certificates
at the sale. Such certificates were bought upon the assump
tion that if the lands were not redeemed the purchaser
would be entitled to receive tax deeds conveying to them an
absolute title in fee simple as prescribed by the statute. The
imposition of such restrictions would be a cutting down or
lessening of the title or estate which the purchaser at the
tax sale had contracted for in purchasing the tax
certificate.

It is therefore our opinion that the county board is with
out power to provide that tax deeds shall contain provisions
restricting the cutting of timber upon the property thereby
conveyed.
HHP
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Counties — Education — Memorials — Sec. 45.055,
Stats., does not limit county board to establishment of war
memorials in one location, discretion as to location or loca
tions and other details being vested in county boards within
tax limitation provided by such section.

February 23,1988.

Oliver L. O'Boyle,

Corporation Counsel,

Milwaukee, Wisconsin.

Our attention is directed to sec. 45.055, Stats., which pro
vides as follows:

"County boards are empowered to provide for the erection
or establishment of suitable memorials to the soldiers, sail
ors and marines of the respective counties of this state who
served the nation during the Spanish-American war or the
late war against Germany and its allies, or to contribute
funds to corporations of the respective counties organized
without capital stock for the purpose of erecting and com
pleting such memorials; and for the purpose of raising
funds for such memorial purposes or contributions to levy
taxes upon the taxable property of the county not exceeding
five mills on the dollar in all, which said taxes may be spread
over a period of five years or to borrow money and issue the
bonds of the respective counties therefor in the manner and
under the regulations provided by chapter 67 of the stat
utes; also to take by condemnation, lands necessary for a
site for such memorials when the county board shall so or
der, by a two-thirds vote."

You state that some months ago Milwaukee county re
quested a PWA loan for the purpose of remodeling the old

abandoned courthouse for use as a war memorial for the

various veterans' organizations in the holding of their meet

ings, etc.

A movement is now under way for the construction of a

large memorial stadium by the county, and you inquire

whether the county board, having voted to constitute the
old courthouse property a war memorial, will be estopped
from constructing a stadium for the same purpose.
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There is no language in the statute which would limit the
county to one memorial. Throughout the statute the legisla
ture speaks of "memorials," using the plural number, al
though this is doubtless done for grammatical purposes so
as to agree with the plural subject, which is "county
boards." In one place the legislature falls into the use of the
singular form when it speaks of "a site" for such memorials.
However, it is immaterial whether the words used import

the plural or singular number in view of sec. 370.01, subsec.
(2), relating to construction of statutes. This section pro
vides in part:

"Every word importing the singular number only may ex
tend and be applied to several persons or things as well as
to one person or thing; and every word importing the plu
ral number only may extend and be applied to one person or
thing as well as to several persons or things, * * *."

Also, it is to be noted that the purpose of such memorials
is to commemorate two different wars, and it might well be
that the county board would feel that this can be done more
appropriately through separate memorials than through one
memorial. It would appear that the legislature was inter
ested more in what might be done than how it should be
done. The authorization is to provide for "suitable memo
rials." The legislature has not attempted to prescribe lim
itations as to what might constitute "suitable memorials."
Discretion must, therefore, rest in the county board in this
particular, and we conclude that the memorial or memorials
may be located in one place or several places as the county
board thinks best within the cost range provided by the tax
limitation set up in the statute.
WHR
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Copyright—Phonograph record manufacturer has no in
terest in its records which would enable it by device of re
stricted use notice to control such use in hands of ultimate

purchasers.
Recording artist may not through restricted use notice

legally prevent noncommercial broadcast of record; same is
true of copyright owner.

February 24,1938.

State Broadcasting Station,

University of Wisconsin,

Madison, Wisconsin.

Attention H. B. McCarty, Program Director.

You have inquired as to the rights of phonograph record
manufacturers, recording artists, and copyright owners in
phonograph records used for broadcasting after such rec
ords have been sold and are on the market.

This question arises by virtue of a notice printed on each
record which reads: "Not licensed for radio broadcast."

The common law rule is that the manufacturer of an arti

cle cannot impose restrictions on its use in the hands of a
purchaser. Straus v. Victor Talking Mack. Co., 248 U. S.
490. An exception to this rule has been recognized in the
lower federal courts and formerly in the supreme court in
the case of patented articles. National Phonograph Co. v.
Schlegel, 128 Fed. 733; Edison, Inc. v. Smith. 188 Fed. 925;
Victor Talking Mach. v. The Fair, 123 Fed. 424; Mitchell v.
Hawley, 83 U. S. (16 Wall.) 544; Henry v. A. B. Dick Co.,
224 U. S. 1.

The supreme court subsequently rejected this doctrine,
however, in cases involving resale price maintenance con
tracts and tjring clauses. Straus v. Victor Talking Mach.
Co., supra; Motion Picture Co. v. Universal Film Co., 243
U. S. 502.

In United States v. United Shoe Mach. Co., 247 U. S. 32,
the court said, in referring to a patentee, at p. 58:

"* * * There is, however, a limitation upon him; he
cannot grant the title and retain the incidents of it.
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The court in referring to cases on the subject further said,
p. 58:

*  * The principle of them was expressed to be
that where an article has been sold it passes beyond the mo
nopoly given by the patent and conditions cannot be imposed
upon it. * *

This is a return to the common law rule, which cannot be
avoided by disguising sales under a system of "license con
tracts" with dealers and "license notices" attached to the

article, as was done in the case of Straus v. Victor Talking
Mach. Co., supra.

Recently, the circuit court of appeals for the second cir
cuit has seen fit to depart from the broad rule laid down by
the supreme court, and in Radio Corp. of America v. An
drea, 90 Fed. (2d) 612, and Western Elec. Co. v. General
Talking Pictures Corp., 91 Fed. (2d) 922, enjoined as in
fringement of patent rights the commercial use of patented
articles sold under notice of restricted use, in competition
with the patentees.

It should be noted, however, that in both of these cases the
patented article itself was the thing sold. The cases can be
justified on the theory that the incorporeal right granted by
the patent law can be separated from title to the physical
thing itself. In re Dann, 129 Fed. 495. The doctrine would
not apply where, as here, the manufacturer has no patent in
the article sold but only in the process of manufacture. The
statutory monopoly of the patent cannot be extended to
cover articles not within the patent grant. Motion Picture
Co. V. Universal Film Co., supra.
We are therefore of the opinion that the phonograph rec

ord manufacturer has no interest in its phonograph records
which will enable it by the device of a restricted use notice
to control its use in the hands of the ultimate purchasers.
The law as to a recording artist is found in the case of

Waring v. WDAS Broadcasting Station, 194 Atl. 631 (Pa.
1937).

This case holds that a performer has a common law prop
erty right in his performance; that a notice "Not licensed
for radio broadcast" on records made by him is sufficient to
negative an intent to dedicate the performance to the public;



Opinions of the Attorney General 113

that the validity of the restriction on the use of the perform
ance depends upon whether it serves a useful commercial
purpose; that a use of plaintiff's performance in competition
with himself is unfair competition because, as the court
pointed out, p. 641:

*  * It probably must become increasingly difficult
for them to demand and obtain $13,500 for a single per
formance over the radio if innumerable reiterations of their
renditions can be furnished at a cost of 75 cents."

The court considered that such competition amounts to a
diversion "of a material portion of the profit from those who
have earned it to those who have not."

Consequently an injunction was granted against Station
WDAS, which is a commercial station.
Again the departure from the common law rule can be ex

plained on the ground of severability of property interests.
At p. 638 the court said:

"* * * in a sense plaintiff was not imposing a restric
tion in connection with a sale by him of a chattel. The chat
tel here consisted of the phonograph record. This the plain
tiff never owned. What he granted was merely the incor
poreal privilege of reproducing the rendition of the song in
dented upon the chattel sold by the Talking Machine
Company."

In view of the requirement that the restriction serve a
useful commercial purpose it is clear that, although the re
stricted use notice will bind a purchaser to refrain from a
commercial use of the record, the principles laid down have
no application to noncommercial broadcasting stations
whether publicly or privately owned.
Such stations, which engage in no advertising, cannot be

said to be competitors of the performer or to divert the
commercial benefits of the performance from the performer
to themselves. Nor can it be said that the rendition of phon

ograph records by a noncommercial station injures the per
former in the respect dwelt upon by the Pennsylvania court,
viz., that no advertiser will pay the performer $13,500 per
performance when he can present it at 75^ per record.
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We conclude, therefore, that as such a restriction applied
to a noncommercial station serves no apparent useful com
mercial purpose it is ineffective and inapplicable and that
the attempt to bind such a station by notice is invalid under
the common law rule.

As to copyright proprietors, 17 U. S. C. A. sec. 1 provides:

"Any person entitled thereto, upon complying with the
provisions of this title, shall have the exclusive right:
u* * *

" (e) To perform the copyrighted work publicly for profit
if it be a musical composition and for the purpose of public
performance for profit; and for the purposes set forth in
subsection (a) hereof, to make any arrangement or setting
of it or of the melody of it in any system of notation or any
form of record in which the thought of an author may be
recorded and from which it may be read or reproduced:

The performance need not be directly for profit, to consti
tute infringement, if the ultimate purpose is profit. Herbert
V. Shanley Co., 242 U. S. 591; Buck v. Jewell-La Salle Realty
Co., 283 U. S. 191; M. Witmark & Sons v. L. Bamberger
i& Co., 291 Fed. 776.

There is nothing in the above quoted section that can be
given the effect of excepting a public performance for profit
by means of a phonograph record. Irving Berlin, Inc. v.
Daigle, 81 Fed. (2d) 882. "A private performance for
profit is not within the act, nor is a public performance not
for profit." Jerome H. Remick & Co. v. American Automo
bile Accessories Co., 298 Fed. 628, 682.

"* * * the most * * * that the section amounts
to is a protection in favor of those persons who do not per
form publicly for profit the musical composition—as in the
case of street parades, school, educational, or similar public
occasions and exhibitions." Hubbell et al. v. Royal Pastime
Amusement Co., 242 Fed. 1002,1008.

While a copyright proprietor can reserve to himself any
right granted by the copyright laws, an attempt to go be
yond the act and reserve to himself rights merely incidental
to ownership is void, and if this is attempted by means of
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contract and notice, the contract is ineffective. Bobbs-
Merrill v. Straus, 210 U. S. 339.

Therefore we conclude that in so far as the notice given
purports to reserve the exclusive right to perform publicly
for profit, it is binding on all commercial broadcasters, but
in so far as it attempts to go beyond the statutes and re
serve all right of public performance, irrespective of profit,
it is ineffective as to noncommercial broadcasters.

We believe that this discussion disposes of the several
questions raised in your request.
WHR

Municipal Corporations — Municipal Law — Municipal
Utilities — Sec. 66.06, subsec. (13), Stats., does not apply to
disposition of old, inadequate or obsolete equipment of mu
nicipality owned utility in replacement thereof by modern
and adequate equipment.

February 25,1938.

Public Service Commission.

You have requested an opinion whether the provisions of
sec. 66.06, subsec. (13), Stats., are applicable to the sale or
disposal by a municipality of an old and inadequate Diesel
engine which the municipality desires to replace with mod
ern and adequate equipment.

Sec. 66.06 (13) provides that a town, village or city "may
sell or lease any public utility equipment owned by it" upon
following the procedure therein specified. The section then
provides that a preliminary agreement shall be entered into
with the prospective purchaser pursuant to a resolution or
ordinance authorizing the same, adopted after publication
and that such preliminary agreement shall then be submit
ted to the public service commission for approval. After the
public service commission has approved it then the matter
of sale pursuant to the agreement shall be submitted to the
electors of the municipality at a referendum election.
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The purpose of this statute was to prevent the munici
pality from making disposition of its municipal utility to
private interests without the electors having had an oppor
tunity to decide that municipal ownership and operation of
the utility should be thereby abandoned. The words "any
public utility equipment," as used in the statute in setting
out its applicability, were intended to mean property in a
collective sense rather than each individual item of property
of the utility.
This subsection was not intended to apply to every dispo

sition of each item of property composing the public utility
owned and operated by a municipality. For instance, where
a transformer had become worn out and useless so as to need
replacement by a new transformer that would be of service,
it would be absurd to require that the provisions of sec.
66.06 (13) be compiled with and followed. The old trans
former would have only trade-in or junk value and the cost
of submitting the question of disposition thereof to a refer
endum vote would far exceed, not only the value of the old
transformer, but the cost of the new one. This would be
true in a village, but even more so in a large city. It is ap
parent that the cost of the election would be prohibitive.
To require that the municipality follow the procedure of

this subsection every time it desired to replace a worn out,
obsolete or inadequate piece of equipment or property used
by it as a part of its utility equipment, would deter the suc
cessful operation of the utility by the municipality. The
practical result thereof would be to prevent the municipality
from maintaining utility facilities that would be adequate to
meet the demands of the consumer and to furnish services at

a reasonable cost. The imposition of such restrictions would
place municipal ownership of utilities at a decided disadvan
tage as compared with private ownership.

There may be instances where the disposition of a sub
stantial part of the utility's property would effect such a
basic change in the character of the utility that it would be
necessary to comply with the provisions of this subsection
in order to prevent endangering the future successful opera
tion of the utility as a municipality owned enterprise. We
feel certain, however, that the statute was not intended to
apply to the disposition of a piece of equipment of the utility
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for the purpose of being replaced by property of the same
character which is later in design, has a larger capacity or
will render better service in order to promote the efficient
operation of the utility.

It is therefore our opinion that a municipality which owns
an electric utility may sell or dispose of a piece of old, inade
quate or obsolete equipment in the replacement thereof by
modern and adequate equipment without following the pro
cedure set out in sec. 66.06 (13), Stats.
HHP

Charitable and Penal Institutions — Feeble-minded —

Under sec. 51.01, subsec. (1), and sec. 52.02, subsec. (3),
Stats., application for judicial inquiry into mental condition
of alleged feeble-minded person may be made upon applica
tion of any three citizens, including as one of these citizens
local supervisor, where nearest relative or friend or person
with whom alleged feeble-minded person resides refuses to
join in such application.

February 26,1938.
Lyall T. Beggs,

District Attorney,

Madison, Wisconsin.

You state that it is deemed necessary to commit a certain
woman to a home for the feeble-minded and that the wom

an's husband refuses to sign a petition asking for a judicial
inquiry as to her mental condition. There is no other near
est relative or friend available to sign such petition in ac
cordance with sec. 51.01, subsec. (1), Stats., and you inquire
whether a petition signed by two citizens and the town su
pervisor would constitute sufficient compliance with the law.
Under the provisions of sec. 52.02, subsec. (1), Stats., the

procedure to be followed in commitments to homes for the
feeble-minded is the same as that followed in commitments

to hospitals for the insane. By the provisions of sec. 51.01,
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subsec. (1), application for a judicial inquiry into the men
tal condition of any person believed to be insane must be
signed by any three citizens, one of whom is the nearest rel
ative or friend available or a person with whom such per
son resides or at whose house he may be.
There is, however, a provision in ch. 52 which varies the

procedure to be followed in securing a commitment to the
home for the feeble-minded. Sec. 52.02, subsec. (8), Stats.,
reads as follows:

"Whenever it shall reasonably appear to the supervisor of
any town, city, village or ward in which any mentally defi
cient or epileptic person resides that the welfare of said per
son, or of society, requires the commitment of such person
as mentally deficient or epileptic, such supervisor shall take
measures to have such person brought before the county
judge for examination according to law."

It would appear that the purpose underlying the enact
ment of sec. 52.02 (8) was to protect the public. In other
words, when an insane, epileptic or idiotic person is engaged
in antisocial conduct, the duty devolves upon the super
visor to see that such person is brought before the county
judge for an examination according to law. This purpose is
clearly discernible from the wording of the statute as orig
inally enacted. Sec. 1, ch. 860, Laws 1897, read as follows:

"Whenever it shall appear that any feeble-minded epilep
tic or idiotic person is dangerous to be at large because of his
or her vicious and demoralizing acts or tendencies, or when
ever it shall appear that any feeble-minded female of child-
bearing age, is by reason of her condition, a menace to so
ciety, it shall be the duty of any supervisor of the town, city,
village or ward in which such person may reside, to take
measures to have such person brought before the county
judge, pursuant to law."

Ch. 178, Laws of 1927, changed sec. 52.02 (8) to its pres
ent form. Under sec. 52.02 (8) there is still the duty rest
ing upon the supervisor to take measures to see that a men
tally deficient or epileptic person is brought before the
county judge for an examination when the welfare of the
individual or of society requires it.
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This duty imposed on the supervisor to protect the public
from mentally deficient individuals would be substantially
nullified if the commitment of a mentally deficient person
engaged in conduct detrimental to the public must await
the signing of the petition by the nearest relative or friend
available.

We are therefore of the opinion that a petition signed by
two citizens and a supervisor of the town, city or ward is
sufficient to secure an adjudication of the mental condition
of a person whose commitment to a home for the feeble

minded is sought.
WHR

Education — School Administration — Teacher tenure
rights under sec. 39.40, subsec. (2), Stats., accrue by virtue
of five years' continuous service in same school system. Stat
ute is retroactive and applies to teachers employed under
contracts entered into prior to effective date of act.

February 26,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You state that a certain city superintendent of schools
will have completed, by the first of August, 1938 six years
of continuous service as superintendent of one school sys
tem. Also at that time he will haVe completed a three year
contract entered into in 1935. The school board which made

this contract contends that the superintendent has not ac
quired tenure for the reason that the contract was entered
into before the new tenure law became operative:

Sec. 39.40 became effective August 1, 1937. Generally a
statute will not be given retroactive effect unless the legisla
tive intent that it shall have such effect clearly appears.
However, where that intent does appear, and the statute is
clear and unambiguous, it must be given effect according to
the plain and literal meaning of the language used. Town of
Bell V. Bay field County, 206 Wis. 297.
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Sec. 39.40, subsec. (2), Stats., provides in part:

"All employment of teachers as defined in subsection (1)
of this section shall be on probation, and after continuous
and successful probation for five years in the same school
system or school, either before or after the taking effect of
this section, such employment shall be permanent during
efficiency and good behavior and until discharge for cause.
4: 4: 4(

This provision plainly indicates that the tenure law was
intended to apply to periods of service occurring before the
law took effect, and it is consequently our opinion that the
law applies to the superintendent in question.
WHR

Taxation — Gift Taxes — Changes of exemptions and
rate of tax in gift tax law effected by ch. 808, Laws 1987,
and ch. 14, Laws 1987 (Special Session) are applicable to
all gifts made during year 1987.

February 26,1988.

Tax Commission.

Attention Neil Conway, Inheritance Tax Counsel.

Ch. 808, Laws 1987, published June 80,1987, in repealing
and recreating subsec. ('6), sec. 4, ch. 868, Laws 1983, ef
fected changes in the gift tax exemptions. Likewise, ch. 14,
Laws of the Special Session of 1987, published October 20,
1987, in repealing and recreating par. (f), subsec. (4), sec.
4, ch. 868, Laws 1988, made a change in the rate of the gift
tax. Both of these acts by their terms took effect upon pub
lication. The gift tax law, which is ch. 868, Laws 1988, with
the amendments to date, has been set out by the revisor of
statutes in the 1987 statutes as sec. 72.75 and will be herein
after referred to by such section number.
You ask whether the exemptions and rate of tax as pre

scribed by the above amendments to the gift tax law apply
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to all gifts made during the calendar year 1937 or just to
those gifts made subsequent to the effective date of the re
spective enactments.

Sec. 4 (2) (b) of sec. 72.75, Stats., provides:

"All transfers to the same donee by the same donor
within the same calendar year shall be added together and
the aggregate of such transfers shall be considered as one
transfer for the purposes of taxation under this chapter,
and the rates of tax hereinafter prescribed shall be applied
to the aggregate of such transfers made within the same
calendar year"

Sec. 4 (7) (b) and (c) provide that on or before March
fifteenth in each year the donor and the donee shall report
"any transfer during the preceding year" to the assessor of
incomes or the tax commission. These reports are required
to be made on the same date and to the same tax authority
as is prescribed in the income tax law for the filing of in
come tax returns each year.

Sec. 4 (7) (f) of sec. 72.75, Stats., provides:

"All provisions of the income tax law, not in conflict with
the provisions of this section, relating to the assessment of
income taxes and hearing and appeal thereon, the prepara
tion of assessment and tax rolls, the certification of taxes
due, the correction thereof, and the collection and refund of
income taxes, shall govern the assessment of taxes due un
der this section."

Sec. 4 (6) (a) and (b), sec. 72.75, Stats., provide as
follows:

"The following personal exemptions from such tax to be
taken out of the first twenty-five thousand dollars trans
ferred are hereby allowed:
"(a) Property of the clear value of one thousand dollars

transferred in any calendar year by any donor to any donee
shall be exempt.
"(b) In addition to the exemption provided by paragraph

(a) of this subsection, property of the clear value of fifteen
thousand dollars transferred by the donor to his wife, but
such additional exemption shall be allowed but once. The
clear value of property transferred by a donor to his wife,
in excess of the one thousand dollars annual exemption pro-



122 Opinions of the Attorney General

vided by said paragraph (a), shall be aggregated from year
to year and the additional exemption applied thereto until
such clear value equals such fifteen thousand dollar
exemption."

Then par. (c) of sec. 4 (6), sec. 72.75, Stats., uses the
same language as par. (b), quoted above, in providing a
$5,000 exemption as to transfers by a donor to her husband.
So, also, par. (d) of the same subsection in the same lan
guage provides for an exemption of $2,000 upon a transfer
to a lineal descendant of the donor. Thus pars, (b), (c) and
(d) of subsec. (6) all contain the words "annual
exemption."
From these provisions it is apparent that the legislature

intended that donative transfers received during the year
are to be treated and taxed on an annual basis using the
year as the unit of measure and in the same manner as in
come received during the year is taxed. The tax is imposed
on the aggregate received from the donor in the year. The
year is the unit used in determining the amount upon which
the tax is computed and is also the unit for the allowance of
exemptions. This is the same method as is used in the in
come tax law.

Thus the rates of tax and exemptions effected by the
amendments hereinbefore referred to, being those which will
be in effect at the time the law requires the return to be
filed, which under the present law is when the assessment is
made, will be controlling. State ex rel. Kieckhefer v. Gary,
(1925) 186 Wis. 613, 208 N. W. 397.
In Fitch V. Wisconsin Tax Comm., (1930) 201 Wis. 383,

230 N. W. 37, at page 391, the court in referring to the three
year average income tax law said;

*  * While formerly the specific income for a given
year was made the basis for determining the amount which
the taxpayer was able to pay [the income tax], the legisla
ture has now made the average income for three years the
basis for the state's annual imposition upon the taxpayer.
*  * * The tax, however, is an annual tax. The amount
of that annual tax is determined in the manner provided by
the statute. * * *."

The court in State ex rel. Kieckhefer v. Gary, (1925) 186
Wis. 613, 203 N. W. 397, at page 617, said:
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"We think that this section, taken in connection with all
the statutes relating to the assessment of incomes, clearly
evinces the intent that the income for any one year shall be
subject to the same rate and to the same deduction. That is
to say, that incomes of all persons for any one year are
treated alike, subject to the same deductions and to the same
rate in the class in which they occur. * * *"

It is, therefore, our opinion that the changes in the gift
tax law as to exemptions and rates of tax effected by the
enactment of ch. 808, Laws 1937 and ch. 14 of the laws of
the Special Session of 1937 apply to all gifts made during
the calendar year 1937 and do not apply just to those gifts
made subsequent to the effective date of the respective
amendments.

HHP

Elections — Intoxicating Idquors — Petition for refer
endum on question of granting intoxicating liquor licenses
filed prior to April 1937 election but not filed at least thirty
days prior thereto as required by sec. 176.38, Stats., may not
be made basis of submission of said question at spring elec
tion in 1938.

Vote at referendum election against granting of intoxi
cating liquor licenses does not terminate intoxicating liquor
licenses then in force.

February 28,1938.
Tax Commission,

Beverage Tax Division.

You state that a petition was circulated in a certain town
in February, 1937, and the required number of signatures
obtained thereon for the submission to the voters of the
question whether or not any person should be licensed to
deal or traffic in intoxicating liquors. The petition asked
that the question be submitted at the election to be held the
first Tuesday of April, 1937, but was not filed at least thirty



124 Opinions of the Attorney General

days prior thereto. You ask whether this petition is suffi
cient basis for the submission of said question at the spring
election in 1938 or it is necessary that a new petition be
filed.

Sec. 176.38, Stats., provides as follows:

" (1) Whenever a number of the qualified electors of any
town, village, or city equal to, or more than, fifteen per
centum of the number of votes cast therein for governor at
the last general election shall present to the clerk thereof a
petition in writing, signed by them, praying that the elec
tors thereof may have submitted to them the question
whether or not any person shall be licensed to deal or traffic
in any intoxicating liquors as a beverage, * * *, and
shall file such petition with the clerk at least thirty days
prior to the first Tuesday of April next succeeding, such
clerk shall forthwith make an order providing that such
question * * * shall be submitted on the first Tuesday
of April next succeeding the date of such order."

The petition in question, not having been filed "at least
thirty days prior to the first Tuesday of April" of 1937, did
not meet the statutory requirement so the question could be
submitted at the April 1937 election. The statute expressly
requires that the question be submitted at the election held
on "the first Tuesday of April next succeeding" the filing
of the petition. Assuming the petition was filed prior to the
April 1937 election, then "the first Tuesday of April next
succeeding" the filing of the petition would be the first Tues
day of April which occurred next following such filing.
This was the first Tuesday of April 1937. The words "next
succeeding" refer to the whole subject matter, the "first
Tuesday of April," rather than just to the month of April.
The reference is in reality to the election which next follows
the filing of the petition.
The election to be held on the first Tuesday of April, 1938,

is not the one "next succeeding" the filing of the petition but
is the second succeeding election thereafter. There is thus
a period in each year, commencing thirty days prior to and
ending on the first Tuesday of April, during which the filing
of a petition would be ineffective.

It is therefore our opinion that a petition filed before the
first Tuesday of April, 1937, but not filed at least thirty
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days prior thereto, is not sufficient under sec. 176.38, Stats.,
for the submission at a town election to be held the first
Tuesday of April, 1938, of the question of whether license
for the sale of intoxicating liquor shall be granted in said
town. In order that the question may be legally submitted at
the 1938 spring election it is our opinion that a new petition
conforming to the requirements of sec. 176.38, Stats., would
be necessary.

You also inquire whether licenses for the sale of intoxi
cating liquors in effect at the time of a referendum election
at which the majority vote was against the issuance of li
censes for the sale of intoxicating liquors, would thereupon
immediately terminate or would run to June 30 following,
the date when such licenses would expire by their terms.

Sec. 176.05 (5), Stats., provides that licenses to sell or
deal in intoxicating liquor "shall remain in force until the
first day of July next after the granting thereof, unless
sooner revoked." Such licenses when granted continue in
full force and effect until terminated by revocation as pro
vided in the statutes. The question which sec. 176.38 (1)
Stats., provides may be submitted to the electors is not
whether intoxicating liquor shall be sold in the municipality
but "whether or not any person shall be licensed to deal or
traffic in any intoxicating liquors as a beverage." The de
termination which voters make at the election is that
licenses shall not thereafter be granted. There is nothing in
the question submitted that relates to the termination of
then existing licenses.

It is therefore our opinion that the vote at a referendum
election pursuant to sec. 176.38, Stats., against the granting
of intoxicating liquor licenses does not revoke or terminate
licenses then existing but that such licenses remain in force
until the succeeding June 30.
HHP
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Bonds — MunidpcU Borrowing — Bridges and Highways
— Trunk Highways — Allotment provisions of sec. 84.03,
subsec. (4), Stats., are not irrevocable as to county issuing
bonds thereunder.

March 2,1938.

Charles D. Madsen,

District Attorney,

Luck, Wisconsin.

You direct our attention to sec. 84.03, subsec. (4), Stats.,
which provides as follows:

"No county shall be allotted less than forty thousand dol
lars under subsection (3) of this section nor shall any
county that has constructed portions of its state trunk high
way system with the proceeds of bonds issued and expended
with the approval of the state highway commission, be al
lotted a lesser amount as state aid for state trunk highways
in any year than the amount necessary to meet its obliga
tions on account of such bonds until the total amount to
which such allotments may lawfully be applied, is paid. If
the allotment to any county shall be less than the minimum
amounts hereinbefore stated, such allotment shall be in
creased to the minimum amount with money from the
amount available under subsection (9) of this section. All
allotments under subsection (3) of this section to counties
having bonds outstanding which have been issued under sec
tion 67.13 or 67.14, and expended for construction on the
state trunk highway system, shall be used exclusively to
retire such bonds to such extent as shall be necessary each
year."

You ask whether, during the time that a county has out
standing bonds issued under sec. 67.13 or 67.14, Stats., the
proceeds of which were expended in the construction of
state highways, the legislature could repeal the provisions
of sec. 84.03 (4), Stats., and thereby deprive the county of
the benefits thereof. In other words does a county by the
issuance of such bonds and the provisions of sec. 84.03 (4)
have a contract with the state within the meaning of the
14th Amendment of the United States constitution?
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The legislature could, at any time it sees fit, repeal the
above quoted subsection of the statutes and thus deprive
counties of any benefits which they would have received had
said subsection remained in force. It has been held in deci

sions by the United States courts that no right, power or
property of a city or other political subdivision of the state
can be held to be protected by the contract clause of the
federal constitution as against the state. The courts have
never held that such subdivisions may invoke such restraint
upon the power of the state. The courts have in effect held
that such subdivisions cannot possess a contract with the
state which may not be changed or regulated by state legis
lation, and such courts have expressly stated that any pre
tension of such subdivision to sustain their privileges or
their existence upon anything like a contract between them
and the state is erroneous, because there is not and cannot
be any reciprocity of stipulation, and their objects and
duties are entirely incompatible with everjrthing of the na
ture of a compact. See Lobr<jt/mie County v. Albany County,
et al, 92 U. S. 307 and the authorities therein cited.
In the case of State ex ret. Bell v. Cummings, (1914) 130

Tenn. 566, 172 S. W. 290, where bonds had been issued by
the county to build certain roads pursuant to a specific stat
utory provision and the money had been raised, the court
held that the proceeds thereof did not constitute property of
the county and that the legislature could order the money
used for other purposes. The court said, pp. 569-570, that a
county as "a mere arm of the sovereign power can have, as
against the legislative power of the sovereign, no vested
rights in the powers conferred upon it for governmental
purposes, and that the legislature has plenary power to
make provision respecting and to direct the expenditure of
the funds of a county raised and held by it under or based
upon the taxing power delegated to it."
Again in Scott County v. Johnson, (1928) 209 Iowa 213,

222 N. W. 378, the court went so far as to hold that the leg
islature could take away money formerly granted to the
county. In denying the county the right to maintain the ac
tion the court pointed out that since it can have no vested
rights from executory contracts with the state or from pro
visions concerning funds or revenues, the county itself can-
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not complain of any act of the legislature diminishing its
revenues. It was there held that since the county was a sub
division of the state, owing its creation to the state, and
because all of its rights, privileges and powers are govern
mental and conferred upon it by the legislature

"* * * It is, therefore, the generally accepted rule
that a political subdivision of the state, as such, may not in
voke the constitutional inhibition against legislative impair
ment of vested rights, * * * within the meaning of the
Constitution." (P. 221.)

It is therefore our opinion that the provisions of sec.
84.03 (4), Stats., may be repealed by the legislature at any
time and that the issuance of bonds by a county pursuant
thereto would not give such county the right to have the al
lotments therein specified continued until said bonds are
retired.

HHP

AGH

School Districts — Transportation of School Children —
State aid for transportation of school children provided by
sec. 40.84, subsec. (1), Stats., is now extended by sec. 40.84
(6), as amended in 1987, to children residing in cities where
city desires to furnish transportation in class of cases men
tioned in sec. 40.84 (1).

March 8,1988.
John Callahan, State Superintendent,

Department of Public Instruction.

You inquire whether the state superintendent of public in
struction is authorized by sec. 40.84, subsec. (6), Stats., to
apportion money for transportation of high school pupils
who are residents of the city school systems and who reside
four miles or more from the schoolhouse.
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Sec. 40.34, subsec. (6), Stats., as amended by eh. 110,
Laws 1937, limits the application of sec. 40.34 so that it does
not apply to children who reside in cities, "except that
where a city determines to furnish transportation for such
school children, the same state aid shall be allowed as is pro
vided by this section." The exception here quoted was added
by the amendment.
These words are clear and unambiguous. They mean that

the same state aid shall be allowed as is otherwise provided
by sec. 40.34 where the city determines to furnish transpor-
.tation. In the absence of proper action by the city, state aid,
of course, would be denied, the same as it was prior to the
amendment of sec. 40.34 (6) by the 1937 legislature. There
fore the provisions of sec. 40.34 (1), for transportation aid
where high school pupils reside over four miles from school
now apply to cities in view of the 1937 amendment to sec.
40.34 (6) above quoted.
WHR

Civil Service — Reinstatements — Eligibility of persons
on reinstatement lists under sec. 16.23, subsec. (2), Stats.,
dates from time of separation from service.

Sec. 16.17, subsec. (2), Stats., relating to extended eligi
bility under civil service law, does not apply to person on
leave of absence except where tenure is terminated by abol
ishing position during leave, in which case reinstatement
rights begin to run as of date of separation from service
rather than from expiration of time set in leave of absence.
Bureau of personnel is not obligated to return employee to

analogous position where his classification has been abol
ished while he was on leave of absence.

March 3,1938.

A. E. Garey, Director,

Bureau of Personnel.

The bureau of personnel has requested our opinion upon
three questions relating to administration of the civil service
law and rules. In discussing these questions we have taken
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the liberty of reversing the order of the first and second
questions as they appear in the request, for the reason that
such arrangement permits of a more concise and orderly
discussion with less repetition than would have been re
quired in their original order. For purposes of convenience
the questions are stated separately, with the answer follow
ing each question.
The first question reads as follows:

"Does the year of automatic eligibility which one who has
been a permanent employee has under rule 2, subsection 1,
begin at the expiration of the leave of absence or at the time
that the employee actually stops work?"

Rule 2, subsec. 1 provides in part:

*  * The term of eligibility of individuals on rein
statement lists shall begin upon termination of permanent
service as defined in subsection 2, section 16.28, and shall
last for a period of one year therefrom and may be extended
in the same manner as the eligibility of applicants on orig
inal entrance and promotional lists."

We assume that in the phrasing of this question you use
the words "one who has been a permanent employee" ad
visedly, and that you mean by such words a person with re
instatement rights as defined in sec. 16.28, subsec. (2),
Stats., the material part of which reads:

"Any person who has held a position by permanent ap
pointment under the civil service law and rules and who has
been separated from the service without any delinquency or
misconduct on his part but owing to reasons of economy or
otherwise, may be reinstated within one year, and in the
case of legislative employes within two years, from the date
of such separation to positions in the same or similar grade
or class in the state service; * *

It is probably incorrect technically to refer to such a per
son as being on a leave of absence. However, both sec. 16.23,
subsec. (2), Stats., and Rule 5, which reads substantially the
same as that portion of sec. 16.28, subsec. (2) quoted above,
are clear on the point that the eligibility rights of such a
person start to run from the date of separation from the
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service, which you referred to as the "time that the em
ployee actually stops work."
This period of eligibility automatically continues for a pe

riod of one year from the date of separation from the serv
ice by virtue of the operation of sec. 16.23, subsec. (2) and
rule 2, subsec. 1. Such term of eligibility may be extended
under sec. 16.17, subsec. (2), but in no event may the max
imum period of eligibility extend beyond three years from
the date of separation from the service.

The second question reads:

"Does the three year period during which the bureau of
personnel has the right to extend eligibility under section
16.17, subsection (2), begin at the expiration of a leave of
absence or at the time the employee actually stops work?"

We assume that you refer to leaves of absence without
pay, which are provided for in civil service rule No. 12, sub
sec. 1, as follows:

"1. With the consent of the bureau of personnel, appoint
ing officers may grant leaves of absence without pay to em
ployes or subordinates for periods not to exceed one year,
and upon the expiration of such leaves of absence such em
ployes or subordinates shall be reinstated. Failure to report
after leaves have been revoked or cancelled by the bureau,
or after expiration thereof, shall be cause for separation
from the service, unless the persons so separated shall show
to the satisfaction of the bureau and the employing officers
that failure to report was excusable. All such leaves of ab
sence granted by appointing officers shall be in writing and
copies shall be filed in the office of the bureau for approval
in order that the civil service status of such absentees may
be protected."

In answering this question it must be kept in mind that
the rights of persons on reinstatement lists, discussed in the
answer to the first question, are entirely separate and dis
tinct from the rights of persons on leaves of absence with
the exception of the case where a person becomes separated
from the service within the purview of sec. 16.23, subsec.
(2), Stats., while he is on leave of absence.
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It is apparent from reading rule 12, subsec. 1, above quot
ed, that an employee is not regarded as being separated
from the service during his leave of absence; otherwise the
provision making failure to report after leave a cause for
separation would be meaningless, since it is idle to talk
about separating anybody from the service who is already
separated therefrom. Also, the last sentence in the above
rule makes it clear that the civil service status of an em

ployee on leave of absence is to be fully protected during the
leave.

In other words, an employee has full tenure during his
leave of absence, and normally enjoys all rights appertain
ing thereto except that he waives his right to pay by his ab
sence from work. This necessarily means that he has full
eligibility within the meaning of sec. 16.17, subsec. (2),
Stats., during his leave of absence. Thus there is no need of
extending eligibility to him for any portion of the period
during which he already enjoys such eligibility. The rights
of a person on a leave of absence as regards reassignment
to duties are governed entirely by the terms of his leave un
der rule 12, subsec. 1. Such leave must be limited to periods
of one year at a time, although there is nothing in the rule
which precludes the granting of a subsequent leave upon re
porting for duty. Presumably such leaves might be granted
indefinitely by an appointing officer if the bureau were will
ing and provided the employee reported back for work at the
end of each year's leave. Normally at the end of a year's
leave of absence the employee reports back for duty, at
which time he enjoys all of the rights of any other regular,
permanent employee. Or, failing to return, he would be
come separated from the service but without rein

statement rights under sec. 16.23, subsec. (2) or extended
reinstatement rights under sec. 16.17, subsec. (2), Stats.,
since he became separated from the service through his own
delinquency in not reporting back for duty.

Sec. 16.17, subsec. (2), to which you refer in asking this
question, reads:

"The term of eligibility of applicants on original entrance
and promotional lists shall be six months; but such term
may be extended by the board after consideration of the
recommendation of the director. The eligibility of individ-
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uals on reinstatement lists may be extended in like manner.
But in no case may eligibility be extended for a period of
more than three years."

This section has no application to leaves of absence. It
refers entirely to terms of eligibility on original entrance
and promotional lists and to individuals on reinstatement
lists. As already pointed out, no question of eligibility is
presented in the case of one on a leave of absence. He has a
tenure while on leave subject to the terms and conditions of
such leave. However, if his position were abolished without
any fault on his part while on leave of absence, he would
then be separated from the service within the meaning of
sec. 16.23, subsec. (2), but he would no longer be regarded
as on leave of absence, since no one can very well be on a
leave of absence from a nonexistent position. This, again,
illustrates the distinction between being on a leave of ab
sence and being on a reinstatement list. An employee can be
on one or the other but not on both.

Such being true, it follows that where one ceases to be on
a leave of absence through abolition of his position and ac
quires reinstatement rights under sec. 16.23, subsec. (2),
Stats., such rights date from the time of separation from the
service, as pointed out in the answer to the first question.

The third question reads:

"If the classification of an employee who has obtained a
leave of absence is abolished during his leave, must he be re
turned to an analogous position?"

His rights in this respect are exactly the same whether or
not he is on leave of absence, in view of our answer to your
second question. If the classification is abolished in good
faith, there is no duty upon your bureau to find suitable em
ployment for such employee elsewhere in the state service in
an analogous position. In the case of Berg v. Seaman, 271
N. W. 924, our supreme court pointed out that the power to
appoint is the power to employ and that the personnel board
has no such power. If the board had power to make a place
for a former employee in the same department or in a simi
lar department to that in which he formerly worked, it
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might result in demotion or discharge of other employes,
and, as the court said at p. 926 in the SeaTnan case:

❖  Power so to disrupt the service of a state in
stitution by the bureau of personnel is nowhere expressly
given by the statutes, and cannot be implied."

WHR

Education — School Administration — Teacher Tenure

— Supervising teacher has tenure rights under sec. 89.40,
Stats. Refusal of such teacher to accept less than minimum
salary to which she is entitled under sec. 39.14, subsec. (2),
Stats., is not cause for discharge under tenure law.

March 5,1938.

Richard W. Orton,

District Attorney,

Lancaster, Wisconsin.

You have inquired whether the teacher tenure law, sec.
39.40, Stats., applies to supervising teachers, and you also
inquire, in the event the tenure law applies, whether such
supervising teachers may be discharged merely because the
county superintendent desires to hire other teachers having
lower qualifications and hence subject to lower salary provi
sions under the schedule set up by the state superintendent
pursuant to sec. 39.14, (2) as amended by ch. 277, Laws
1937.

Under the provisions of sec. 39.40, subsec. (1), Stats., the
term "teacher" is so defined as to specifically apply to a su
pervising teacher employed by a county superintendent un
der sec. 39.14, Stats. After five years' probation such a
teacher may continue in service "during efficiency and good
behavior and until discharge for cause." Sec. 39.40, subsec.
(2), Stats.
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Furthermore, sec. 39.14, subsec. (5), Stats., permits of
removal of a supervising teacher for "cause" after oppor
tunity for a hearing.

It would, therefore, appear that the teachers in question
have tenure until removed for cause and that they may not
be discharged merely because the superintendent desires to
hire other teachers having lower qualifications, and hence
subject to lower salary provisions.
In this connection you have also inquired whether refusal

to accept the salary fixed by the county board would consti
tute "cause" for discharge.

Dismissal "for cause" is based upon a failure to ade
quately perform teaching duties. 56 C. J. 401; 24 R. C. L.
618; State ex rel. Thompson v. School Directors, 179 Wis.
284.

If refusal on the part of a supervising teacher to accept
less salary than that provided by the schedule fixed by the
state superintendent constitutes "cause" for dismissal, the
door would be opened wide for evasion of'ch. 277, Laws
1937, which places the salary fixing power in the hands of
the state superintendent and the tenure statute would also
become meaningless as far as supervising teachers are con
cerned, since salaries might be unreasonably reduced by
subterfuge so as to force the resignation of a particular
teacher or teachers. This department has heretofore ruled
that the tenure statute cannot thus be avoided. See opinion
to Mr. Callahan, state superintendent of public instruction
under date of January 26, 1938.*
We therefore conclude that a refusal on the part of a

supervising teacher to accept less salary than that provided
by the schedule fixed by the state superintendent does not
constitute "cause" for dismissal as this term is used in the

tenure statute.

OSL

*Page 48 of this volume.
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Education — School Administration — Supervising
Teachers — Salaries for supervising teachers set up by state
superintendent of public instruction under sec. 89.14, subsec.
(2), Stats., are to be followed rather than salaries provided
by county board.
County superintendent has discretion in employing super

vising teachers, and this discretion may not be interfered
with by county board in providing salaries which meet min
imum requirements only in schedule set up under sec. 39.14,
subsec. (2), Stats., where county superintendent desires to
hire teachers whose qualifications entitle them to higher
salaries under schedule.

March 5,1938.

Richard W. Orton,

District Attorney,

Lancaster, Wisconsin.

You inform us that Grant county hires two supervising
teachers. These teachers are usually hired in March or April
of each year and commence work on or about August 15.
Both of the teachers in question have been employed more
than five years. At the meeting of the county board of
supervisors in November, 1936, the salary of these super
vising teachers was fixed at $1,250.00 per annum for each
teacher, such salary at that time being in compliance with
sec. 39.14, subsec. (2), Stats. On June 26, 1937, ch. 277,
Laws 1937, became effective. This chapter provides among
other things:

"The county board shall fix the salary of such teacher
which shall be not less than the amount each supervisor is
entitled to under a schedule set up by the state superintend
ent of public instruction for ten months in each year.

Under the schedule set up by the state superintendent of
public instruction, both the supervising teachers are entitled

to more salary than the foregoing resolution of the county
board provides.
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You have inquired what salary should be paid to each of
these supervising teachers for the school year commencing
August 15, 1987, and terminating June 15, 1938.
XXV Op. Atty. Gen. 67, to which you call our attention,

answers this question. This opinion held that supervising
teachers are entitled to the minimum salary prescribed by
the legislature regardless of the action of the county board.

It was pointed out in that opinion that the counties are
purely auxiliaries of the state and can exercise only the
powers conferred upon them by statute or necessarily im
plied therefrom. They cannot have any private powers or
rights against the state. State ex rel. Bare v. Schinz, 194
Wis. 397; Richland County v. Village of Richland Center,
59 Wis. 591.

Consequently, all actions of the county board are subject
to being superseded by acts of the legislature, and the action
of the legislature respecting minimum salary of supervising
teachers is binding on the county board.

Secondly, you inquire whether the county board may set
up a salary schedule for supervising teachers which will
have the effect of requiring the county superintendent to
employ supervisors whose qualifications entitle them to the
minimum salary only, or whether the county superintend-
dent has the power to employ any person he desires as su
pervising teacher so that the county board will be required
to pay the salary fixed by the state superintendent for a
teacher with the qualifications of the person so hired by the
county superintendent.

It is our opinion that the county superintendent has the
power to employ any properly qualified person as supervis
ing teacher, and that it is then the duty of the county board
to pay the salary of that teacher in accordance with the
salary schedule set up by the state superintendent.
The county superintendent of schools is an elective officer

under sec. 39,01, Stats. In the selection of teachers his re
sponsibility is to the electorate rather than to the county
board, and there are no provisions in ch. 39 which permit
the county board to limit the powers of the county superin
tendent in the selection of teachers.

WHR
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Marriage — Public Health — Vital Statistics — Violation
of sec. 69.48, Stats., relating to filing of marriage certificates
with registrar of vital statistics where Wisconsin residents
are married outside state, may be punished under sec. 852.52
in county where couple resides after such marriage. Sec.
245.04, relating to marriage outside state to circumvent our
laws, applies only to marriages prohibited by sec. 245.03.

March 7,1938,

Harold M. Dakin,

District Attorney,

Watertown, Wisconsin.

You state that in December, 1937, a couple applied to the
county clerk of Fond du Lac county for a marriage license.
The license was never issued, since several blood tests indi
cated that the prospective husband was suffering from
syphilis.
The couple then left the state of Wisconsin and were mar

ried in Indiana. After their marriage they returned to Jef
ferson county, where the husband formerly resided, and
where they are now living together as husband and wife.
They have failed to file a certificate of marriage either in
Jefferson county or in Fond du Lac county, where the wife
formerly resided, in violation of sec. 69.48, Stats., which
provides:

"When parties living in this state shall go out of it to be
married, and shall return to it to reside, they shall obtain
from the county clerk of the county in which either of them
resided prior to their marriage, a blank certificate of mar
riage which they shall cause to be properly filled out and
filed with the local registrar of vital statistics of the city,
incorporated village or town wherein they reside, within ten
days after their return."

Under these circumstances you have asked our advice as
to how these parties may be proceeded against criminally.

Sec. 143.07, Stats., declares that any person afflicted with
gonorrhea, chancroid or syphilis in its communicable stage
is a menace to the public health and failure to submit to
treatment constitutes grounds under sec. 143.07, subsec. (5),
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for commitment to a county or state institution where prop
er care can be provided. A violation of sec. 148.07 subjects
the violator to a fine of not more than five hundred dollars

or imprisonment in the county jail, or both. See sec. 143.09
and XVIII Op. Atty. Gen. 299.

Sec. 245.04, subsec. (1), Stats., provides:

"If any person residing and intending to continue to re
side in this state who is disabled or prohibited from con
tracting marriage under the laws of this state shall go into
another state or country and there contract a marriage pro
hibited and declared void by the laws of this state, such
marriage shall be null and void for all purposes in this state
with the same effect as though such prohibited marriage had
been entered into in this state."

In the case of Lyannes v. Lyannes, 171 Wis, 381, the court
held that sec. 245.04 applied only to those marriages forbid
den by sec. 245.03. Unfortunately, there is nothing in sec.
245.03 which forbids the marriage of a person afflicted with
a venereal disease. Hence there could be no prosecution for
unlawful cohabitation predicated upon the theory that the
marriage is void under sec. 245.04, nor do the statutes pro
vide any penalty for marriage elsewhere to circumvent the
Wisconsin marriage laws.

Sec. 245.04 was not violated in view of the Lyannes deci
sion. Neither sec. 245.10, relating to antenuptial physical
examinations and the Wasserman test, nor sec. 245.11, re
lating to the marriage of persons who have had a venereal
disease, applies since these statutes are limited to the issu
ance of marriage licenses in this state.

Sec. 69.48, Stats., was violated, as we have already indi
cated. This section carries no penalty within its own phrase
ology, nor are there any general penalty provisions any
where in chapter 69. However, sec. 352.52, Stats., provides:

"Any person who shall wilfully violate any of the provi
sions of chapter 69, or who shall neglect or refuse to per
form any duty or do any act imposed upon him as required
by said chapter, or who shall neglect or refuse to make any
certificate required by said sections to be made, or falsely
make any such certificate, or knowingly make any false
statement in any such certificate, or who shall alter any cer
tificate or report provided for as required by said chapter
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shall be punished by a fine of not less than twenty dollars
or more than two hundred dollars for each offense, or by
imprisonment in the county jail for a period of not less than
thirty days or more than sixty days, or by both such fine and
imprisonment."

The only other general penalty provision that might be
applied is sec. 353.27, Stats., which reads:

"Any person who shall be convicted of any offense the
punishment of which is not prescribed by any statute of this
state shall be punished only by imprisonment in the county
jail not more than one year or by fine not exceeding two
hundred and fifty dollars."

However, as between a general penalty statute relating to
violation of statutes generally and a specific penalty provi
sion relating to the violation of a particular chapter of the
statutes, such as sec. 352.52, the specific statute should con
trol, and you are, therefore, advised to prosecute under
sec. 352.52, Stats.

Lastly, you have inquired as to the proper county for
prosecution.
It would seem that a prosecution for violation of sec. 69.48

under sec. 352.52 should be in Jefferson county, since the
statute provides that the certificate of marriage is to be
"filed with the local registrar of vital statistics of the city,
incorporated village or town wherein they reside, within
ten days after their return."
WHR
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Social Security Law — Blind Pensions — XXI Op. Atty.
Gen. 791, holding that recovery may not be had from estate
of person receiving blind pension, is reviewed and followed.

March 9,1938.

Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

You ask if recovery may be had from the estate of a per
son of money paid him as a blind pension, under sec. 47.08,
Stats.

In connection with this question reference is made to an
opinion in XXI Op. Atty. Gen. 791, where this department
held that recovery may not be had from the estate of a per
son receiving a blind pension.

Since that opinion was rendered, the legislature, by ch.
554, Laws 1935, created sec. 49.50, Stats., which provides
that the administration of old-age assistance, aid to depend
ent children and blind pensions shall be under the super
vision of the state pension department.
Recovery is allowed against the estate of an old-age as

sistance pensioner, and it is urged that the same rule should
apply to blind pensioners by reason of ch. 554, Laws 1935.

It is true that sec. 49.50 (Im) provides that the state pen
sion department shall have supervision over the granting of
blind pensions. This section was created in order to com
ply with federal requirements under the social security act.
It does not follow that the substantive law relating to the
granting of blind pensions was intended to be changed
merely because the legislature placed the supervision of such
pensions with the state pension department. Thus sec. 47.08
remains in full force and effect, and there is no new law on
the matter of recovery of blind pensions.

Recovery may be had from the estate of a person receiv
ing a blind pension only if some statute authorizes such re
covery. See 48 C. J. 519; In re Hecks* Guardianship, 275
N. W. 520; Palmisano v. Century Indemnity Co., 275 N. W.
525. The only statute that might authorize a recovery is
sec. 49.25, Stats., which, as amended by the special session
of 1937, provides:
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"On the death of a person who has been assisted under
sections 49.20 to 49.51, the total amount of assistance paid,
including medical and funeral expense paid as old-age as-
sistence, but without any interest, shall be allowed as a
claim against the estate of such person by the court having
jurisdiction to settle the estate; provided, however, that such
claim shall not take precedence over the allowances under
section 313.15; and provided, also, that such court may dis
allow such claim or any part thereof if it is satisfied that the
amount of such disallowance is necessary to provide for the
maintenance or support of a surviving spouse or surviving
minor children, and thereupon the claim shall be deemed
waived to the extent of the amount thus disallowed and as
signed to such spouse or minor children for maintenance
or support. Of the net amount recovered pursuant to the
provisions of this section or section 49.26, one-half shall be
paid over to the United States government, and the re
mainder shall be paid into the treasuries of the state and its
political subdivisions, in the proportion in which they re
spectively contributed to the old-age assistance recovered. It
shall be the duty of the county judge of the county from
which the deceased beneficiary has received old-age assist
ance to file the claim herein provided."

Recovery under this statute may be had only where public
assistance is granted under sees. 49.20 to 49.51, inclusive.
As pointed out above, blind pensions are granted pursuant

to sec. 47.08, Stats., and not pursuant to ch. 49. Conse
quently, it seems clear that sec. 49.25, Stats., is not broad
enough to permit the recovery of blind pensions. The super
visory power given the state pension department over blind
pensions was not intended, in our opinion, to bring such pen
sions within the purview of sec. 49.25, Stats. This construc
tion has been given that statute by the state pension depart
ment. The construction given to a statute by the officers
who are charged with its administration is entitled to
weight, and should not be overruled unless contrary to the
clearly expressed meaning of the law. Wright v. Forrestal,
65 Wis. 341; State v. Johnson, 186 Wis. 59; XXIII Op. Atty.
Gen. 304 306.

We do not believe that such construction is contrary to
the expressed intention of the law, and therefore approve
the same.

In view of the foregoing, this department adheres to the
opinion reported in XXI Op. Atty. Gen. 791.
WHR
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Indigent, Insane, etc. — Public Health — Wisconsin Gen
eral Hospital — Order of county judge certifying indigent
patient for treatment at local hospital constitutes finding
that expense to county will be less than if patient is sent to
Wisconsin general hospital.

After treatment court must determine and certify to
county treasurer correct and reasonable charges therefor.

March 10,1938.

Raymond P. Dohr,

District Attorney,

Appleton, Wisconsin.

You request an opinion interpreting certain provisions of
ch. 142 of the statutes, relating to hospital and home treat
ment of needy persons at state and county expense.
You state that disputes have arisen between doctors and

hospitals on the one side and the county judge on the other,
and you set forth the subject of dispute as follows: Appli
cation for hospital treatment is made in proper form as set
forth in sec. 142.02, Stats. The county judge makes an in
vestigation as required by sec. 142.03, Stats., and concludes
that the applicant is entitled to treatment. The county quota
of two persons per one thousand of the population, as pro
vided in sec. 142.04, has not yet been filled. Your letter con
tinues as follows:

"The county judge thereupon approves the application
and certifies the applicant for admission to the local hospi
tal on form 4a-3-36-10M making the required findings but
striking out 'State of Wisconsin General Hospital' and sub
stituting the name of the local hospital and adding the fol
lowing : 'Provided that the case can be treated there at no
greater cost to the county than if the case were certified and
transported to Madison.' (Transportation cost to and re
turning from Madison estimated at $7.50.)
"The patient then goes to the local hospital and is oper

ated and hospitalized for a period of twenty days and is then
discharged. In due time the local hospital submits a bill for
$73.00 and the operating surgeon submits a bill for $75.00.
Liability to both is incurred pursuant to said chapter 142
with the order approving and certifying distinctly calling at
tention to the condition under which this patient is permit
ted the benefit of the act.
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"Question: How much is the county judge authorized by
chapter 142 to pay or order paid out of the county treasury
and to whom?"

Your attention is first invited to the following official
opinions construing portions of ch. 142: XXI Op. Atty. Gen.
240, XXII 408, 463 and 875.

It may be presumed that your real question is whether the
form of the order is adequate.
The latter part of sec. 142.04, Stats., provides as follows:

"* * * If he [the county judge] find the required
facts and that the person can receive adequate treatment at
home or in a hospital, at the same or less expense to the
county, and the person to be treated shall not make the se
lection aforesaid, he shall enter an order directing such
treatment, the place thereof, and the physician or physi
cians. If the court is not so satisfied, he may make further
investigation. If the court does not find the required facts,
he shall enter an order denying the application. Upon grant
ing the application, he shall ascertain from the superintend
ent of the hospital whether the person can be received as a
patient, and if he can the court shall certify his order to the
hospital and to the county clerk."

This section requires the county judge to determine the
facts regarding expense of treatment before making any
order. If he does not find that the applicant can receive ade
quate treatment at home or in a hospital at the same or less
expense to the county, he must either order treatment at the
Wisconsin general hospital or deny the application alto
gether, except in emergency cases. XXII Op. Atty. Gen. 463.
Issuance of an order for treatment at a local hospital is
equivalent to a finding that if the case is treated there, the
cost to the county will be no greater than it would be if the
patient were sent to Madison.

In the case which you suggest, in which the county quota
has not yet been filled, before making an order the judge
must find that the expense of local treatment will be not
more than the expense to the county of treatment at the
Wisconsin general hospital, taking into account the cost of
both treatment and transportation (which latter must in
either case be paid by the county, under sec. 142.05). XXI
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Op. Atty. Gen. 240. It is obvious that such a determination
cannot be made with absolute accuracy, but, as was stated
in a former opinion, the discretionary power of the court is
broad and his order cannot be attacked unless manifestly un
reasonable. XXII Op. Atty. Gen. 875, 877.
You are advised that the county judge, having ordered

hospitalization, has in effect found that the charges of
$78.00 and $75.00 are less than it would have cost the county
for transportation to and treatment at Madison. He must
therefore proceed under subsec. (5) of sec. 142.08, Stats.,
to determine and certify to the county treasurer the correct
and reasonable charges.

ML

Banks and Banking — Corporations — Credit union may
borrow surplus funds of another credit union subject to re
strictions contained in sec. 186.11, Stats. Such loan must
have approval of banking commission.

March 11,1938.

Banking Commission.

You have inquired whether one credit union may loan its
surplus funds to another credit union under sec. 186.11,
Stats., subject to the approval of the banking commission.
To answer this question it becomes necessary to consider

not only the power of the one credit union to lend its surplus
funds to a second credit union but also the extent of the

power of the second credit union to borrow such funds.
Sec. 186.11, subsec. (1), Stats., provides in part:

"* * * Any funds not required for purposes of loans
may be deposited to the credit of the corporation in banks
or trust companies incorporated under the laws of this state,
or in national banks located therein, or may be invested in
United States government securities, or municipal bonds is
sued by municipalities of this state, and may, with the ap
proval of the hanking commission, make first mortgages to
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members on real estate and purchase securities other than
those hereinbefore specified. It shall be lawful for the board
of directors to borrow money not to exceed twenty-five per
cent of the total assets but not for a longer period than
ninety days, except that such period may be extended when
approved by the banking commission under the following
conditions:
" (a) If the cash available be insufficient to make the loans

approved by the credit committee.
"(b) If the request for withdrawal exceed available

cash."

It should first be noted that the purchase of securities
"other than those hereinbefore specified" is conditioned
upon the approval of the banking commission.
Presumably the lending credit union would accept the

promissory note or some like evidence of indebtedness from
the borrowing union, and it therefore is necessary to deter
mine whether this falls within the meaning of the word "se
curity" as used in the above statute.

Sec. 370.01, subsec. (1), Stats., provides:

"All words and phrases shall be construed and understood
according to the common and approved usage of the lan
guage ; but technical words and phrases and such others as
may have acquired a peculiar and appropriate meaning in
the law shall be construed and understood according to such
peculiar and appropriate meaning."

Webster's New International Dictionary, among other
definitions for the word "security," gives the following:

"An evidence of debt or of property, as a bond, stock cer
tificate, or other instrument, etc.; a document giving the
holder the right to demand and receive property not in his
possession."

The word "security" is given a more technical definition
in the Wisconsin securities law, in sec. 189.02, subsec. (7),
Stats., as follows:

" 'Security' or 'securities' includes all bonds, stocks, bene
ficial interests, investment contracts, interests in oil, gas or
mining leases or royalties, preorganization subscriptions or
certificates, land trust certificates, collateral trust certifi-
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cates, mortgage certificates, certificates of interest in a
profit-sharing agreement, notes, debentures, or other evi
dences of debt or of interest in or lien upon any or all of the
property or profits of an issuer, any interest in the profits
of a venture, the memberships of corporations organized
without capital stock, and all other instruments or interests
commonly known as securities."

You will observe that both of these definitions include
"evidences of debt" and that sec. 189.02 (7) also includes
"notes."

Thus it would appear that a credit union, with the ap
proval of the banking commission, may loan surplus funds
to a second credit union and accept its notes or other evi
dences of indebtedness therefor.

It should be remembered, however, that the powers of the
borrowing union are restricted under the statute to loans
not to exceed twenty-five per cent of its total assets and for
no longer period than ninety days, except that such period
may be extended with the approval of the banking commis
sion where the cash available is insufficient to make the
loans approved by the credit conunittee and where a request
for withdrawal exceeds available cash.
WHR

School Districts — Vocational school district must be con
fined to one town, village or city.

March 12,1938.

George P. Hambrecht, State Director,

Vocational and Advlt Education.

You state that the city of Oconomowoc and outlying
towns, which constitute a joint school district, desire to ap
point a board of vocational and adult education in order to
receive the benefits of the Wisconsin vocational school act,
and you inquire whether a vocational school district may in
clude all of the territory in a joint school district.
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It is necessary to examine first sees. 41.13, 41.15 and 41.16
of the statutes, which provide for vocational and adult
education.

Sec. 41.13 creates a state board, and has no direct bearing
upon the present question.
Sec. 41.15 provides for the creation of local vocational

boards. Subsec. (1) follows.

"In every town, village and city of over five thousand in
habitants there shall be, and in every town, village or city
of less than five thousand inhabitants there may be a local
board of vocational and adult education, whose duty it shall
be to establish, foster and maintain schools of vocational
and adult education for instruction in trades and industries,
commerce and household arts in part-time-day, all-day and
evening classes and such other courses as are enumerated in
section 41.17. Said board may take over and maintain any
existing schools of similar nature. Schools created under
this section shall be known as schools of vocational and adult
education."

The legislature evidently contemplated that the unit for
vocational school purposes should be a town, village or city.
The words "town, village or city" are used repeatedly, and
where the expression "municipality" is used, as in subsec.
(7), it is clearly a substitute for "town, village or city."
You direct attention to sec. 67.01, which defines "munici

pality" to include joint school districts. This definition ap
plies only to the use of that word in ch. 67, which relates to
municipal borrowing and municipal bonds.
Sec. 41.16 provides for raising money for vocational

school purposes. Subsecs. (2), (5) and (6) are as follows:

" (2) The municipality shall levy and collect and the clerk
shall spread on the roll a tax, which together with the other
funds provided for the same purpose, shall be equal to the
amount so required by said local board, but such tax shall
not exceed one and one-half mills on the dollar."

" (5) The municipal treasurer shall keep such money sep
arate from all other money. All moneys appropriated or
otherwise provided for vocational and adult education shall
be expended by the local board of vocational and adult ed
ucation, and shall be paid by the town, village or city treas
urer on orders issued by said board and signed by its presi
dent and secretary."
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"(6) All moneys received by said board shall be paid to
the town, village or city treasurer and are appropriated to
the vocational and adult education fund."

Here again it is evident that the legislature contemplated
a town, village or city unit.
The question remains whether the procedure in sec. 41.16,

Stats., can be adapted to a joint school district.
Joint common school districts are authorized by sec. 40.30,

Stats., which differs from sec. 41.15 in that provision is
made for districts which include more than one munici

pality. There is no reference in sec. 40.30 or the following
sections to indicate that the procedure there provided is ap
plicable to vocational school districts. Sec. 40.32 provides a
procedure for equalizing school tax assessments in joint
school districts, initiated by a petition filed with the clerk
of the district. Sec. 41.15, Stats., provides that vocational
boards shall elect a chairman and secretary, but does not
create the office of clerk. The two sections being thus incon
sistent, it cannot be supposed that the legislature intended
the provisions of sec. 40.30 or sec. 40.32 to be applicable to
vocational school districts.

Vocational school education may be thought to resemble
high school more closely than common school education.
Sees. 40.40 to 40.48, Stats., provide for joint high school dis
tricts. Sec. 40.42 provides for the election of officers, again
including a clerk. By sec. 40.48 high school taxes are to be
levied and paid over to the district treasurer. Since sec.
41.16, Stats., provides that vocational school funds shall be
kept by the town, village or city treasurer, it is apparent
that the legislature did not mean to establish a special form
of high school when it planned a system of vocational and
adult education. Entirely separate and different systems
were set up and it is impossible to assimilate one to the
other.

A further difficulty in the way of a joint vocational school
is the problem of transportation. Sec. 40.34, Stats., which
requires school districts to provide transportation to and
from common and high schools in certain cases, would not
apply to vocational schools. Furthermore, it contemplates
the existence of a district clerk, not provided for in the vo
cational school act.
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It follows that a vocational school district must be con

fined to one town, village or city. However, your attention
is invited to sec. 41.19, Stats., which provides for attendance
by pupils from without the district and for the payment of
their nonresident tuition by the municipalities in which they
reside.

ML

Elections — Village Trustee — Village election ballot
should contain names of all candidates for office of trustee

arranged in alphabetical order pursuant to sec. 10.48, Stats.,
rather than in pairs.

March 14,1938.

Department op State.

You have requested our opinion as to the form of ballot to
be used by a village in the election of officers. Particularly
your inquiry is whether the names of the six candidates for
trustee from which three are to be elected should be ar

ranged on the ballot in pairs or should be placed thereon in
alphabetical order.

Sec. 10.48, Stats., provides:

"Ballots for village elections; form and printing. (1)
*  * * The offices to be filled shall be arranged on the
ballot in the order in which they are named in the statutes
creating them, and the names of the candidates arranged in
alphabetical order under their respective office designations.

Our attention is directed to sec. 10.52, Stats., which pro
vides two forms for ballots in the election of town officers,
one placing the names of the candidates on the ballot in
pairs and the other arranging the names jointly in alpha
betical order. It has been suggested that the provisions of
sec. 10.52 as to the ballot form should also apply to villages.
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No reason appears for applying sec. 10.52 to village bal
lots since that statute specifically applies only to town elec
tions, while sec. 10.48 expressly applies to village elections.
Sec. 10.48, Stats., in our opinion, is susceptible of only one
interpretation, which is that the names of all six candidates
for trustee should be placed on the ballot in alphabetical
order with instructions to vote for three. No other alterna

tive is provided for by this statute, which is the only one
that by its terms applies to the form of ballot to be used at
a village election. The same conclusion was reached in a
former opinion, XX Op. Atty. Gen. 159. The provision of
sec. 10.48 specifying a form of ballot for village elections,
operates to exclude the use of all other forms under the
familiar rule of statutory construction, "expressio unius est
exclusio alterius."

Sec. 10.52, Stats., not only says that it applies to towns
but makes no mention of villages. Had the legislature in
tended that the ballots used in both village and town elec
tions should be similar in form it would have been easy for
it to so provide by revising sec. 10.48 so that it reads sim
ilarly to sec. 10.52 or by making sec. 10.52 specifically ap
plicable to both towns and villages.

It is therefore our opinion that the form of ballot at a
village election should contain the names of all candidates
for trustee arranged in alphabetical order pursuant to sec.
10.48, Stats., rather than in pairs.
HHP
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Elections — Nominations — Public Officers — Constable
— Justice of Peace — Police Judge — Primary election for
offices of police judge, justice of peace and constable is not to
be held in Milwaukee county in view of limitations contained
in sec. 5.02, subsec. (4), and sec. 5.26, subsec. (8), par. (a).
Stats.

March 14,1938.

Herbert J. Steppes,

District Attorney,

Milwaukee, Wisconsin.

You have inquired whether primary elections are to be
held in Milwaukee county for the offices of police judge,
justice of the peace and constable.

Sec. 5.02, subsec. (4), Stats., provides:

"Except as otherwise specially provided in this chapter,
there shall be no nomination by primary election of any can
didate for the office of state superintendent, or county or
district superintendent of schools, or board of education by
whatever name designated, or constable or justice of the
peace, or for any school district or judicial office."

Sec. 5.26, subsec. (8), par. (a), Stats., which is applic
able to Milwaukee county, reads in part:

"Whenever such nomination papers propose three or more
candidates * * * for any judicial office, except the of
fice of police justice or justice of the peace and constable, in
any county having a population of three hundred thousand
or more * * * neither of the persons whose name is so
presented shall become nominated as a candidate until nom
inated at a primary election * * *."

This latter section, referring to Milwaukee county, ex
presses a clear legislative intent that primaries are to be
held where more than two candidates are nominated for one

position, except where the office involved is that of police
justice, justice of the peace or constable. Just why these of
fices were excepted from the primary requirements is not
apparent from the statute, although there can be no question
that such exceptions exist under its plain wording.
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It is our opinion that a "police justice," as that word is
used in sec. 5.26 (8) (a), Stats., comes within the purview
of the term "judicial office," as used in sec. 5.02, subsec. (4),
quoted above. A judicial office is one which relates to the
administration of justice, and the term includes courts not
of record as well as courts of record. 34 C. J. 1183. It has
been held that a police judge is undoubtedly a judicial of
ficer. People V. Henry, 62 Cal. 557.
You are therefore advised that a primary election is not

to be held in Milwaukee county for the offices of police judge,
justice of the peace and constable.
WHR

Education — School Administration — Teacher Tenure
— Circuit teachers employed by several different boards of
vocational and adult education do not acquire tenure under
sec. 39.40, Stats.

March 16,1938.

Board of Vocational and Adult Education.

Our attention is called to that portion of sec. 39.40, sub-
sec. (1), Stats., which provides:

"The term 'teacher' as used in this section shall mean and
include * * (c) * * * only full-time employes
who meet, respectively, at least the minimum requirement
prescribed, respectively, by the board of trustees of the
Stout institute, Wisconsin mining school board and the state
board of vocational and adult education."

You state that in the Wisconsin system of vocational and
adult education circuit teachers are employed. These teach
ers meet the minimum requirements prescribed by the state
board of vocational and adult education and are employed
by two or more local boards during a school year. These
local boards may be different from year to year according
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to the needs for particular types of teaching services in the
various communities. Our opinion is requested on the ques
tion of whether the word "teacher" as defined in the above
quoted statute applies to these circuit teachers employed by
two or more local boards of vocational and adult education.
By the provisions of sec. 39.40, subsec. (1) (c), above

quoted, part-time teachers are not included within the mean
ing of the term "teacher" as used in the tenure law. While
such teachers may have full-time employment, such employ
ment is distributed ordinarily among several local boards, so
that no single board employs a circuit teacher on a full-time
basis.

Furthermore, in order to acquire tenure it is necessary
that a teacher serve a "continuous and successful probation
for five years in the same school system or school
*  * *." Sec. 39.40, subsec. (2), Stats.
We do not see how it would be possible for circuit teach

ers to satisfy this probationary requirement of five years'
continuous service in the same school or school system, since,
from the facts stated, such a teacher may be employed by a
local board one year and not the next, all depending on the
demands for instruction in particular subjects.
You are therefore advised that such circuit teachers are

part-time teachers in any particular vocational education
system and that they do not come within the terms of the
teacher tenure law.

WHR
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Public Officers — Appeal Board — School Districts —
Detached Territory — Members of appeal board pursuant
to sec. 40.85, subsec. (10), Stats., should be compensated as
county and town officers by respective county and town.

Administrative expenses of appeal board provided for in
sec. 40.85 (10) should be paid by town or towns in which
detached territory lies.
Under provisions of sec. 40.85 (11) appellant should file

appeal with county clerk and deliver copy thereof to chair
man of county board.

March 17,1938.
Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.

You have requested an interpretation of the provisions of
sec. 40.85, Stats., relating to the detachment of territory
from a school district. You first ask how the members of
the appeal board provided for in subsec. (10), sec. 40.85,
shall be compensated.

Subsec. (10), sec. 40.85, Stats., provides that the appeal
board shall be composed of a member of the county board
and the chairman and town clerk of each township contain
ing any of the territory to be detached. The statute pro
vides that the member of the county board who shall serve
on said appeal board shall be appointed by the chairman of
the county board from a township not containing any of the
territory to be detached. The member of the county board
so chosen to act on the appeal board is performing a duty
delegated to him as a member of the county board. He is not
selected because he is a town officer but because he is a mem
ber of the county board. He would thus be acting in a sim
ilar capacity to a member of the county board who was serv
ing on a committee thereof and would accordingly be en
titled to compensation from the county at the per diem and
mileage allowed to committee members of the county board.
The chairman and town clerk of each township containing
any of the land detached who are members of the appeal
board serve thereon by virtue of being town officers. There
fore, they should receive from the town such compensation
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for acting on the appeal board as they are entitled to as such
town officers under sec. 60.60, Stats.

You next ask how the administration expenses of the ap
pear board such as expenses in connection with posting of
notices should be paid. The function performed by this ap
peal board does not relate to county affairs but solely to
matters within the territorial limits of the towns in which
the territory to be detached is located. Sec. 40.85 (5) (a)
and (b) provide that the school district shall make the order
of detachment and the town board or boards shall make the
order creating the new district or attaching it to an adjacent
district. Sec. 40.85 (5) (c) then provides that the town
clerk or clerks of the towns in which a district is created
shall call a meeting of the electors of such district. All of
this shows that the matter is one which pertains to the local
affairs of the towns rather than the affairs of the counties.
It is therefore our opinion that any administration expenses
of the appeal board should be paid by the town or towns in
which the detached territory is located.

You also ask whether the provisions of sec. 40.85 (11),
Stats., providing that in taking the appeal "a copy of the
same, * * * shall be filed with the county clerk and de
livered to the chairman of the county board" contemplates
that the notice of appeal shall be served on the county clerk
and by him in turn delivered to the chairman of the county
board. This provision of the statute in our opinion contem
plates filing one copy of the notice of appeal with the county
clerk and the delivery of another copy thereof to the chair
man of the county board. The provision that a document
shall be filed with an officer is for the purpose of having the
document remain in his office. Had the legislature intended
that a copy of the notice of appeal should be first recorded
by the county clerk and then delivered to the chairman of
the county board appropriate language so providing would
have been used instead of the provision that the copy shall
be filed with the county clerk. It is therefore our opinion
that the appellant should file the appeal with the county
clerk and also deliver a copy thereof to the chairman of the
county board.
HHP
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Normal Schools — Normal schools may grant no pro
fessional degrees excepting those of bachelor of education
and bachelor of science. Prior to amendment of sec. 37.11,
subsec. (5), Stats., by ch. 215, Laws 1987, this power was
restricted to granting of degree of bachelor of education.

March 17,1988.

C. M. Yoder, President,

State Teachers College,

Whitewater, Wisconsin.

You have asked for an interpretation of sec. 87.11, sub-
sec. (5), Stats., regulating the granting of degrees by nor
mal schools. Specifically you inquire whether prior to the
amendment of that section by ch. 215, Laws 1987, the nor
mal school at Whitewater could grant the degrees of "bach
elor of arts in education," "bachelor of science in education,"
and "bachelor of commerce in education." Also, you inquire
whether after the amendment the degrees of "bachelor of
science in commerce," "bachelor of science in commercial
education," "bachelor of science in social studies," and
"bachelor of science in education" may be granted.

There are very few cases construing questions of this sort.
In the case of Kerr v. Shurtleff, (1914) 218 Mass. 167,

105 N. E. 871, the court was faced with a somewhat similar
situation. The Massachusetts statute limited the granting of
degrees and the issuing of diplomas or certificates confer
ring or purporting to confer degrees to instances specifically
authorized by the legislature. The school in question had
been authorized to confer the degree of doctor of medicine,
and the court held it did not have the authority of confer
ring the degree of D. M. D. (dentariae medicinae doctor).

Sec. 87.11, subsec. (5), prior to its amendment by ch. 215,
Laws 1987, provided that "no professional degree shall be
conferred excepting that of bachelor of education." This
quite clearly denied to normal schools the privilege of issu
ing any other professional degrees.

Furthermore, regents' resolution No. 66, to which you call
our attention, authorized a four year course, for training in
commercial subjects leading to a bachelor's degree in educa-
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tion. This specified the degree to be granted and negatives
the idea that any other degree might be granted.

Sec. 37.11, subsec. (5), as amended by ch. 215, Laws 1987,
now provides that "no professional degree shall be con
ferred excepting that of bachelor of education and bachelor
of science."

These words are clear and express and cannot be extended
by interpretation so as to include other terms under well set
tled rules of statutory construction. If the legislature had in
tended to authorize the granting of degrees in any other
terminology than that used in the statute it could have said
so. Its failure to do so raises the presumption that it in
tended to grant only the powers specifically expressed under
the doctrine of expressio unius est exclusio alterius, that is,
the expression of one results in the exclusion of the other.
You are therefore advised that normal schools may grant

only the degrees of bachelor of education and bachelor of
science.

WHR

Appropriations and Expenditures — Courts — Public Of
ficers — Jury Commissioners — Sec. 255.03, subsec. (3),
Stats., is governing statute and under it jury commissioners
are entitled to mileage only for one round trip in attending
meeting. Sec. 14.71, subsec. (6), par. (f). Stats., is inap
plicable.

March 18,1938.
Raymond P. Dorr,

District Attorney,

Appleton, Wisconsin.

You refer to sec. 255.03, subsec. (3), of the Wisconsin
statutes relating to jury commissioners, which provides in
part that said commissioners shall receive "ten cents for
each mile actually traveled in attending any and all meetings
of the commissioners in the discharge of their duties."
You then refer to sec. 14.71, subsec. (6), par. (b), which

provides as follows:
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"If the officer or employe travels less than six hundred
miles in any month he may receive an allowance of not to
exceed seven cents for each mile traveled."

You refer also to par. (f), which you quote as follows:

"The provisions of this section relate to allowance for the
use of a personal automobile which applies to members of
county board and to county employees and to any part of
those whose salary or expenses are paid directly or indi
rectly by the state."

You then inquire whether sec. 14.71, subsec. (6) pars,
(b) and (f), or sec. 255.03, subsec. (3), is controlling in
paying mileage to jury commissioners. We believe that your
question is prompted by a misreading of sec. 14.71, subsec.
(6), par. (f), which actually reads as follows:

"The provisions of this section relating to the allowance
for the use of a personal automobile shall apply also to mem
bers of county boards and to county employes, any part of
whose salary or expenses are paid, directly or indirectly, by
the state."

Under your reading of the statute, this section makes
three classifications:

(a) Members of county boards
(b) County employees
(c) Others, any part of whose salary or expenses is paid

directly or indirectly by the state.
The statute, however, makes only two classifications, that

is:

(a) Members of county boards
(b) County employees, any part of whose salary or ex

penses is paid directly or indirectly by the state.
Jury commissioners, obviously, would not be classified as

county board members. Since the county pays all of the
salary and expenses of jury commissioners, (sec. 255.03
(3) ), and is not reimbursed by the state for any part of this
expenditure, a jury commissioner is not one of those County
employes, "any part of whose salary or expenses are paid,
directly or indirectly, by the state." Therefore, sec. 255.03,
subsec. (3), controls the matter of the mileage payable to
jury commissioners.
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You have referred also to a meeting of jury commission
ers which covers three consecutive days and inquire whether
the commissioners may receive mileage for one round trip in
attending this meeting, or whether they may receive mile
age for each day that they come and go.

Sec. 59.03 (2) (f) provides that each member of a county
board of each county to which the section is applicable shall
be allowed mileage for each mile traveled in going to and re
turning from the place of meeting by the most usual trav
eled route."

In XXIV Op. Atty. Gen. 805 it was held that this section
did not entitle county board members to mileage for each
day while attending the annual meeting of the board; it was
stated that the word "meetings" applies to annual and spe
cial meetings and not to each daily meeting of an annual or
special meeting. While sec. 255.03, subsec. (3), provides for
mileage for each mile actually traveled in attending "all
meetings" of the commissioners, and sec. 59.03, subsec. (2),
par. (f), permits mileage for each mile traveled in going to
and returning from the "place of meeting," it is our opinion
that these statutes should receive a similar construction.

Statutes relating to the fees and compensation of public
ctfficers must be strictly construed in favor of the govern
ment, and such officers are entitled only to what is clearly
given by law. 46 C. J. 1019, sec. 250.

It is our opinion that jury commissioners, under sec.
255.03, subsec. (3), Stats., are entitled to mileage in going
to the meeting and returning therefrom and are not entitled
to mileage for each day during the meeting that they come
to the meeting and return home therefrom.
NSB

JEW
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Counties — Elections — Referendum — County board
may not submit questions to referendum except as it takes
definite action itself thereon and makes taking effect of such
action contingent upon approval of electors.

March 19,1938.

Charles P. Curran,

District Attorney,

Mauston, Wisconsin.

You ask whether .the county board by resolution can refer
the question of building an addition to the courthouse to the
people for referendum vote and whether the result of such
referendum vote would be binding upon the county board.
In an early opinion, IX Op. Atty. Gen. 66, it was held that

direct legislation in counties by the electors is not permitted
by the constitution. To the same effect see XI Op. Atty.
Gen. 106; XXI Op. Atty. Gen. 207; XXII Op. Atty. Gen. 785.
The principles upon which these decisions were founded are
the basis of the decision in Meade v. Dane Co., (1914) 155
Wis. 682, 145 N. W. 239. The court there held that art. IV,
sec. 22 of the Wisconsin constitution empowered the legisla
ture to confer upon the county boards the legislative power
for the county and that therefore a statute providing for di
rect legislation in counties was unconstitutional because it
attempted to confer legislative power upon the electors.
In other opinions in XI Op. Atty. Gen. 106 and XVI Op.

Atty. Gen. 117, it was held that the question of employing a
county agent could not be lawfully determined by a referen
dum of the voters of the county as the constitution vested
the legislative power of the county in the county board and
such power may not be delegated to the electors of the
county to be exercised by referendum. To the same effect
see XXI Op. Atty. Gen. 146.
In an opinion, XXI Op. Atty. Gen. 207, it was held that

the county board may not submit questions to a referendum
vote except as the county board takes definite action itself
and makes the taking of effect of such action contingent
upon approval by the electors. To the same effect is XXI
Op. Atty. Gen. 317. These decisions are based upon the rec
ognition by the court in State ex rel. Van Alstine v. Frear,
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(1910) 142 Wis. 320, 125 N. W. 961, of the principle that a
legislative body may not delegate its power to make a law to
the electorate, but may pass a law which, by its terms, shall
become operative upon the happening of a future contin
gency, to wit, the approval by a majority of the electorate at
a referendum election. See Smith v. Janesville, (1870) 26
Wis. 291; State ex rel. Mueller v. Thompson, (1912) 149
Wis. 488. XXV Op. Atty. Gen. 533.
It is therefore our opinion that the county board may not

refer questions to the electorate for a referendum vote, ex
cept as the board takes definite action and makes the taking
effect of such action contingent upon approval thereof by the
electors at a referendum thereon.

HHP

Appropriations and Expenditures — Counties — County
Board — Railroads — Appropriation by county to employ
private attorney to resist application by railroad before in
terstate commerce commission for permission to abandon
branch running through county is within power of county
board under sec. 59.07, subsec. (6), and sec. 59.08, subsec.
(28), Stats.

March 21,1938.
Martin Gulbrandsen,

District Attorney,

Viroqua, Wisconsin.

The county board of your county adopted a resolution
which, after reciting that the C. M. & St. P. Ry. Co. had
made application to the interstate commerce commission for
authority to abandon that portion of its railroad known as
the Kickapoo Valley Branch Line extending from Wauzeka
to La Farge, Wisconsin, states that the abandonment of such
railroad line will be highly detrimental to the citizens, com
munities and counties in the Kickapoo Valley, result in ir-
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reparable damage to the counties and communities located
adjacent thereto and to citizens residing therein, the contin
uation of such railroad facilities is indispensable to the con
tinued economic existence and future prosperity thereof and
therefore the county board thereby went on record as vig
orously and unalterably opposed to the abandonment of said
railroad line. Immediately another resolution was unani
mously adopted which recited that the county board had
recorded its opposition to the abandonment of such branch
line and funds will be necessary to carry out such opposition
and then appropriated the sum of one thousand dollars "to
be used and disbursed in opposition to the proposed aban
donment of the C. M. St. P. & P. Ry. Company's trackage
from Wauzeka to La Farge, Wisconsin by the employment
of counsel and the payment of expenses and disbursements
in connection therewith, such counsel fees, expenses and dis
bursements to be approved and disbursed under the direc
tion of the chairman of the county board." You ask our
opinion whether the above appropriation is within the power
of the county board and the funds may be lawfully expended
for such purpose.

It is well settled that a county can exercise only such pow
ers as are conferred upon it by statute or are necessarily im
plied from the powers conferred. Spaulding v. Wood
County, 218 Wis. 224, 260 N. W. 473.

Sec. 59.07, Stats., provides:

"The county board of each county is empowered at any
legal meeting to:

<<4: $ $

"(6) Represent the county and have care of the county
property and the management of the business and concerns
of the county in all cases where no other provision is made.

Sec. 59.08, Stats., in reference to special powers of the
board, provides:

"In addition to the general powers and duties of the sev
eral county boards enumerated in section 59.07 special pow
ers are conferred on them, subject to such regulations and
restrictions as the legislature shall from time to time pre
scribe, to:



164 Opinions of the Attorney General

"(28) Appropriate not to exceed five thousand dollars in
any year to advertise the advantages, attractions and nat
ural resources of the county and to conserve, develop and
improve the same. The county, or any authorized agent
thereof, may co-operate with any private agency or organi
zation in such work. Appropriations heretofore made by
counties, pursuant to authorization in this chapter, and
heretofore or hereafter expended in whole or in part for the
purposes stated in this subsection are validated."

Whether the county has the power to appropriate a sum
of money for the employment of counsel to resist the aban
donment of a railroad serving that area thus requires a de
termination of whether the proposed abandonment involves
"the business and concerns of the county" or the conserva
tion, development and improvement of "the advantages, at
tractions and natural resources of the county."
The resolution of the county board recording its opposi

tion recites that such abandonment will have a detrimental

effect upon industries in the county, cause additional ex
pense for highway construction and maintenance, make
transportation facilities uncertain, irregular, inadequate and
expensive, effect a decrease in property values, deter new
industries or people coming into the county, cause industries
and persons to leave the county and have a serious effect
upon the commerce and agriculture of the county and that
the continuation of the railroad is indispensable to the con
tinued economic existence and future prosperity of the
county and the communities and persons therein. It seems
maintainable that the abandonment of such transportation
facilities may have a very substantial deterring effect upon
the business enterprises, industries, and farming pursuits in
the county. The operation of businesses and farms probably
would become less profitable and attractive commercially,
with the result that the value of all property in the area
served by this railroad would decrease because transporta
tion is the lifeblood of commerce and industry. If the area
does not have adequate facilities then persons now engaged
in business, industries and farming will not be able in the
future to operate as productively as in the past and the op
eration of present businesses, industries, and farms in the
county will thus become less attractive. It is obvious that
if commercial ventures at present in the county cannot in the
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future continue to operate profitably there will be a tend
ency for the owners thereof to go to other localities where
the prospects may appear to be better.

Historically the economic development of many territories
or areas commenced with the acquisition of adequate trans
portation facilities. Thereafter they became prosperous
communities. There are instances where the lack of ade
quate transportation facilities or their abandonment have
been the factor which has deterred districts from developing
to the extent that their natural resources would indicate

might be expected. Adequate transportation facilities
have throughout the history of our country been the me
dium through which and by reason whereof the areas served
thereby have had economic development and prosperity.
Upon the foregoing considerations it would seem that the

proposed abandonment of the railroad would have a direct
bearing upon "the business and concerns of the county."
In addition to the detrimental effect that the abandonment

of the railroad might have upon present existing busi
nesses, industries and farming operations there is the effect
that it probably would have on the future development along
these lines. As before stated, the economic developments of
areas in this country have largely been commensurate with
the adequacy of their transportation facilities. If the com
munities served by this railroad do not in the future have
that transportation which places them on a parity with
other communities of similar natural resources then, of
course, the economic development of this area will be de
terred as compared with the economic development of areas
having adequate transportation. From all of the above and
foregoing it seems that the proposed abandonment of this
railroad would be something that would not only be a "con
cern of the county" but something that would affect the "ad
vantages, attractions and natural resources of the county"
and that the participation of the county in proceedings to
oppose such abandonment would be clearly for the purpose
of conserving the advantages, attractions and natural re
sources of the county and directly relate to the development
and improvement thereof.
The removal of the railroad would require the substitu

tion of other forms of transportation that would be ade-
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quate. The only present possible substitute would be by
transportation on the highways. This would necessitate the
building of additional highways that could facilitate ade
quate motor transportation and stand up thereunder. Such
would entail an expenditure of large sums of money which
would fall back upon the properties in the county through
the payment of taxes of one form or another. This in itself
might be said to be sufficient as having a direct bearing on
the resources of the county. Thus, even though such other
adequate transportation could be substituted for the facili
ties heretofore furnished by the railroad, the additional tax
burden arising therefrom directly affects the property val
ues and business enterprises in the county.
While it is possible that motor transportation might for

many purposes be adequate still, in some businesses such as
the tobacco industry, the fruit orchards and others of a sim
ilar nature, transportation by truck is not desirable. Rail
road transportation is necessary to the successful operation
of such businesses in competition with like industries located
in districts which have railroad transportation. If this be
true then even though motor transportation could be sub
stituted it would be inadequate and there would still remain
the residual detrimental effect upon the future economic
welfare of the community in so far as these industries are
concerned.

Accordingly the abandonment of the railroad would have
such a direct bearing upon the future prosperity of the
county and its property owners and citizens as to relate to
the development and improvement of "the advantages
*  * * and natural resources of the county." It would
then be within the field for which a county may appropriate
money pursuant to sec. 59.08 (28).
The appropriation being done for a purpose for which the

county board has the power to appropriate funds, it is an
appropriation for a public purpose and not. for a private
purpose, as the funds are to be expended by the county di
rectly in carrying on an objective which is within the field
of county activity. The general purpose of the appropria
tion being one for which the county may appropriate its
funds, the question then arises whether it is proper to spend
such funds for the emplojrment of special attorneys to ap-
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pear upon behalf of the county in proceedings in the fur
therance of such purpose.
The provisions of sec. 59.47, Stats. 1937, specifying the

duties of the district attorney, in so far as here applicable
are as follows:

"(1) Prosecute or defend all actions, applications or mo
tions, civil or criminal, in the courts of his county in which
the state or county is interested or a party; and when the
place of trial is changed in any such action or proceeding to
another county, prosecute or defend the same in such other
county."

It is apparent that the proceeding before the interstate
commerce commission is not an action in the courts of your

county and, therefore, the above-quoted provision of the
statute would not make it the duty of the district attorney
to appear for the county in such proceeding.
In Frederick v. Douglas Co., (1897) 96 Wis. 411, 71 N. W.

798, it was held that so long as there is a duly elected, qual
ified and acting district attorney of the county there is no
power in the county board to employ a special attorney to
take charge of and conduct tax litigation in the courts of
that county in which the county is interested. The quoted
section of the statute expressly makes it the duty of the dis
trict attorney to take charge of and conduct such litigation.
However, it was held in Town of Eagle River v. Oneida

Co., (1893) 86 Wis. 266, 56 N. W. 644, that where the stat
ute provided that it was the duty of the district attorney "to
prosecute or defend all actions, civil or criminal, in which
the state or county is interested or a party, in the circuit
court" (p. 269), it was not the duty of the district attorney
to attend to cases in the supreme court and that the county
had power to employ special counsel to handle cases in such
court. At page 269, the court said:

"* * * These cases were in the supreme court, and
the statute is not applicable. It would seem to be a duty,
from necessity, for a county to employ legal counsel to at
tend to cases against it in the supreme court. It has the
legal capacity to sue and be sued, and to appeal to the su
preme court, and it is its duty, by implication, when it has
a case pending in the supreme court, to attend to it and see
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that it is properly presented to that court; and connected
with such a duty it must have the power to employ legal
counsel for such purpose, and if he has such power it must
have the power to direct or authorize some one to employ
such counsel for and on its behalf. * *

likewise in Duluth So. Shore & Atl. R. Co. v. Douglas Co.,
(1899), 103 Wis. 75, 79 N. W. 34, the court said that it was
not the duty of the district attorney to attend to tax litiga
tion for the county in the supreme court and the county
possessing the power to direct such appeal to be taken it fol
lowed that "as a matter of course, authority to direct the
appeal to be taken carried with it, by implication, power" to
employ a special attorney for that purpose (p. 79).

Applying the principles of law laid down in these cases
to the present situation, the duty of the district attorney un
der sec. 59.47 (1), Stats., is limited to attending to cases in
the courts of his county. This subsection of the statutes does
not make it the duty of the district attorney to appear for
the county in the supreme court. However, subsec. (7),
sec. 59.47 Stats, does make it the duty of the district attor
ney upon the request and under the supervision and direc
tion of the attorney general to attend to criminal cases from
his county in the supreme court. We find no statute making
it the duty of the district attorney to appear in the supreme
court and attend to civil cases in which his county is a party
or interested and, therefore, the county board would have
power to employ special counsel to appear for it in civil
matters in the supreme court. By the same reasoning, it
would not be the duty of the district attorney to appear upon
behalf of the county before the interstate commerce com
mission in the proceedings mentioned and oppose the appli
cation for the abandonment of the railroad. If the county
board has the power to employ special counsel to appear for
the county in the supreme court in civil cases in which the
county is a party or interested then surely it has like power
to employ special counsel to appear upon behalf of the
county in the proceedings before the interstate commerce
commission here in question.

While it is true that the county is not named as a party in
the proceedings, it is stated in L. R. A. 1917 D, 240, at page
242, that the general rule is as follows:
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"It is the rule, that where a county is actually interested
in a litigation, it may employ counsel therein, although it is
not nominally a party," (Emphasis ours.)

It is therefore our opinion that an appropriation by a
county of a sum of money to be used for the employment of
counsel on behalf of the county and payment of expenses in
connection therewith to appear in proceedings before the in
terstate commerce commission and oppose the application of
a railroad for permission to abandon its branch line running
through said county is within the power of the county board
under sec. 59.07 (6) and sec. 59.08 (28), Stats., and valid.
HHP

Indigent, Insane, etc. — Prisons — Alleged insane person
may be detained in padded cell located in room within build
ing which houses county jail in that part thereof where
sheriff has his living quarters but which is not used for con
finement of criminals. Such place, however, may not be used
if it is possible to use state or county institution for insane.

March 23,1938.
Milton L. Meister,

District Attorney,

West Bend, Wisconsin.

You cite sec. 51.04, Stats., which reads in part as follows:

" (3) Such person shall not be confined in any place estab
lished for the confinement of criminals or in any county
home, and wherever possible shall be confined in a state or
county hospital or asylum for the care of the insane. The
superintendents of any state or county hospital or asylum
for the insane, when requested by the judge, shall receive
and care for any such person in such hospital or asylum. The
period of such confinement shall not exceed thirty days for
proper medical observations and ten days in cases where
confinement is essential to the safety of such person, or of
any other person or to the maintenance of public peace and
safety."
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You ask whether an alleged insane person may be de
tained in a padded cell established in some part of a build
ing in which the county jail is housed, such cell not to be in
that portion of the building used for jail purposes, but being
in the part in which the sheriff has his living quarters.

It is apparent that two purposes are to be served by the
above quoted statute. In the first place the public is to be
protected by having insane persons confined, and in the sec
ond place such persons are to be confined, if possible, in in
stitutions where they will be treated and regarded as sick
persons rather than as paupers or criminals.
At the outset we wish to strongly emphasize the words

"and wherever possible shall be confined in a state or county
hospital or asylum for the care of the insane." The word
"possible" as used in the statute means just that, and not
"convenient" or "expedient," etc. Hence no makeshift or
substitute of any sort is permissible if it is at all possible to
confine these unfortunate individuals in regular institutions
established for such purposes.
Emergencies may arise, as where some person starts out

in the middle of the night with a shotgun and an axe with
the insane intention of killing anyone he can find. It is more
important that he be confined some place than it is that he
be incarcerated in an institution for mental cases. For the

moment it may be more vital for the safety of society that
he be treated as a dangerous person than that he be treated
as a sick person. This is especially true where the county
has no asylum or hospital for the insane and where the near
est state institution is many miles distant over roads which,
perhaps, may be impassable.
In instances of that sort we see no objection to temporary

confinement in a padded cell provided specifically for that
purpose in a building which also houses the county jail. A
further consideration supporting this conclusion is the fact
that the proposed location of the room is in that part of the
building used by the sheriff as his living quarters. Is the
place where the sheriff has his living quarters a "place
established for the confinement of criminals"? We think
not, and therefore conclude that the padded cell as planned
does not come within the prohibition of the statute.
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However, in view of the fact that you have a county asy
lum at West Bend, it would appear that facilities for the
safe-keeping of mentally disturbed persons could better be
established there than at the county jail.
WHR

Criminal La/iv — Informers — Public Officers — Constu-
hle ■'— Deputy sheriff and constable are not entitled to in
former's fees under sec. 353.24, Stats.

Where fine has been paid into county treasury, county
treasurer may not later pay out any part of same to in
former, even though judgment of court imposing fine or
dered such payment, without informer filing claim against
county and same being allowed in usual manner.

March 24,1938.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You direct our attention to sec. 353.24, Stats., and ask
whether a person who is a deputy sheriff or constable may
receive an informer's fee under said section.

Sec. 353.24 provides:

"On conviction of any person for any offense in respect to
bribery, forgery, counterfeiting, gambling, houses of ill
fame, obscene literature, game and fish, in case the whole
or any part of the sentence shall be a fine, a part of such fine
when paid may be awarded to the person or persons who in
formed against and prosecuted any such offender to con
viction, in the discretion of the court, but no part of such
fine shall be paid to any public officer whose duty it is to in
form against or prosecute such offender."

This section specifically provides:
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*  * jiQ Qj- fljjg gjjgjj jjg j-Q public
officer whose duty it is to inform against or prosecute such
offender."

In view of the above quoted language, a deputy sheriff or
constable making an arrest is not entitled to an informer's
fee.

You further state that a person was convicted of a mis
demeanor for violation of the conservation laws. A fine was

imposed and in default of the payment of same, the defen
dant was committed to jail. While in jail, the fine and costs
were paid to the sheriff, who in turn paid such money into
the county treasury. At the time of the conviction the jus
tice had ordered that a third of the fine be paid to the
informer.

You ask if the county treasurer under such circumstances
must pay this informer's fee in accordance with the instruc
tions of the justice.
The justice had authority to order that a third of any fine

imposed upon the accused be paid to any informer by sec.
353.24, Stats., quoted above. Thus had the fine been paid
upon conviction, one-third of such fine should have been
paid to the informer and two-thirds paid into the county
treasury. As a matter of fact, in the present case the entire
fine was paid into the county treasury. As the money has
already been paid into the county treasury, the county treas
urer is probably without authority to reimburse the in
former without such informer filing a claim against the
county and the same being approved or disapproved in the
usual manner. There would appear to be no reason why the
county board should not allow such claim, as the judgment
of the justice ordered a portion of the fine to be paid to the
informer. The money has now reached the county treas
urer through inadvertence and it would seem that the mis
take may be rectified as above suggested.
NSB

JEM
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Corporations — Securities Law — Under sec. 189.21, sub-
sec. (8), Stats., only expenses which may be collected are
those arising out of examination made to determine whether
application for registration of securities is to be accepted or
where it is made to determine whether dealer or agent is to
be licensed or where it is made in connection with revoca

tion of suspension order.

March 25,1988.

Banking Commission.

Our attention is called to the first sentence of subsec. (8)
of sec. 189.21, Stats., which reads as follows:

"The expense reasonably attributable to any examination
or investigation, including any inspection, appraisal, or
audit of any application for registration of securities or for
any dealer's or agent's license or for revocation of any order
of suspension issued under sections 189.08, 189.04 and
189.05 shall be borne by the applicant. * *

In this connection you inquire whether the expense for
any examination or investigation may be charged to the ap
plicant where the examination is deemed necessary because
of the violation or suspected violation of the conditions of an
order, license, or statute.
The only expenses which may be collected are those aris

ing out of an examination made to determine whether an
application for registration of securities is to be accepted, or
where it is made to determine whether a dealer or agent is
to be licensed, or where it is made in connection with the
revocation of any order of suspension issued under sees.
189.08, 189.04, and 189.05, Stats.
The word "including," contained in the part of the statute

above quoted, has received frequent judicial construction. In
some cases it has been interpreted as a word of enlargement
or as being equivalent to "also." Achelis v. Musgrove, 101 S.
670, 672, 212 Ala. 47; United States v. Pierce, 147 Fed. 199.
In other cases it has been treated as being synonymous with
"comprising," "comprehending," or "embracing." Blanck v.
Pioneer Mining Co., 159 Pac. 1077, 1079 (Wash.); Miller et
al. V. Johnston et aZ., 91 S. E. 598, 597, 178 N. C. 62.
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In determining whether the word "including" is used as
one of enlargement or as a word of limitation, confining the
application to the cases enumerated, we must look to the in
tent of the legislature as gleaned from the context of the
statute as a whole.

By the provisions of sec. 189.14, subsec. (10), Stats., the
commission may appoint agents and hold hearings when
there is any suspected violation of the securities law. Wit
nesses may be subpoenaed and depositions taken. This sec
tion provides that witness fees and the cost of depositions
are to be paid from the "securities regulation appropria
tion." If the legislature had intended that the cost of exam
inations and hearing to suspend a license should be borne by
the one investigated, it seems that sec. 189.14, subsec. (10),
would have been the section chosen to contain such a provi
sion. However, this section contains only the provision that
witness fees and depositions are to be paid out of the securi
ties regulation appropriation.

It is interesting to note that sec. 196.85, Stats., contains
lengthy and detailed provisions for the collection of expenses
arising out of an investigation of utilities. The expenses
which may be assessed to a public utility are limited to four-
fifths of one per cent of the gross operating revenue and a
method of appeal is provided where the utility deems the ex
pense of the examination to be excessive. Sec. 196.85 (4),
Stats. Sec. 196.85, subsec. (3), Stats., provides for the col
lection of the costs of an examination by levying on the
property of the utility in the event it fails to pay within ten
days from the receipt of the bill.

Sec. 189.21, Stats., contains no provision as to an appeal to
the commission from the taxing of expenses of an examina
tion and the only provision for the collecting of such an item
is that contained in sec. 189.21 (8), which provides that no
securities shall be registered and no dealer's or agent's
license shall be issued until the expense reasonably attribut
able thereto shall be paid. If it were the intention of the
legislature to permit the assessment of costs of any exam
ination to determine whether a dealer or agent has violated
the provisions of ch. 189, a more detailed provision would
doubtless have been made as to the time when the bill should

be rendered, when it should be paid, the method of appeal,
and the method of collection in the event of failure to pay.
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Secondly, you inquire whether the expense of holding
hearings in your offices pursuant to complaints of investors
may be charged to such applicant.
This question is covered by the answer to your first ques

tion, and we are of the opinion that the cost of such a hear
ing cannot be charged against the applicant.

Thirdly, you inquire as to the bearing of the cost of an ex
amination made to ascertain the financial condition of the

applicant and for examination of exhibits submitted pursu
ant to conditions in the order of registration or dealer's or
agent's license.

If such an examination or investigation is made to deter
mine whether a security should be registered or whether a
dealer or agent should be licensed, such costs are clearly to
be borne by the applicant under the provisions of sec. 189.21
(3). However, if such examination is made subsequent to the
issuing of the license or the registering of securities and is
not made in connection with an investigation to determine
whether an order of suspension under sees. 189.03, 189.04
or 189.05 should be revoked, it cannot be assessed to the ap
plicant in view of the discussion given in answering your
first question.
WHR

Public Officers — District Attorney — Taxation — It is
not duty of district attorney to represent towns, cities and
villages in actions started under provisions of sec. 70.20,
Stats.

March 25,1938.
Charles P. Curran,

District Attorney,

Mauston, Wisconsin.

You ask whether it is the duty of the district attorney to
prosecute actions to collect on personal property under the
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provisions of sec. 70.20 of the statutes when such action is
instituted by the town, village or city treasurers, or whether
it is the duty of the district attorney merely to prosecute
actions to collect taxes under the provisions of ch. 74 of the
statutes.

Sec. 70.20, Stats., provides that an action to collect per
sonal property taxes assessed to some person in charge or
possession thereof, other than the owner, may be brought in
the name of the town, city or village in which such assess
ment is made, if such action is commenced before the time
fixed by law for the return of delinquent taxes. You will
note that this is not a statute covering the collection of de
linquent personal property taxes but deals only with a sit
uation where one other than the owner is in possession of
the property and for which tax both the owner and the per
son so in possession are liable. The statute simply grants
the municipality the right, but does not impose a duty, to
start an action to recover such taxes. The county as such
has no interest in the action.

As it is not the duty of the district attorney to represent
the various municipalities within his county, you are advised
that it is not your duty to appear in behalf of a municipality
in such an action.

Sec. 74.12, Stats., provides for a uniform procedure for
the collection of all delinquent personal property taxes after
the same have been returned to the county as delinquent and
said section specifically provides that it is the duty bf the
district attorney upon request to attend and prosecute any
action commenced under said section.

NSB

AGH



Opinions of the Attorney General 177

Indigent, Insane, etc. — Poor Relief — Legal Settlement
— One employed on federal works progress administration
project can neither gain nor lose legal settlement while so
employed.

March 25,1938.

L. A. Koenig,

District Attorney,

Phillips, Wisconsin.

You state that M, who had a legal settlement in the town
of W, Price county, moved to the town of H in said county
on July 6, 1985, and that he has continuously resided in the
town of H until the present time. You give the following
emplojnnent and relief history for M:
M resided in the town of W from 1929 to July 6, 1985,

and was self-supporting during all of said time; from July
6, 1985 to October —, 1985, he resided in the town of H
and was self-supporting; from October —, 1985 to January
1, 1986, he resided in the town of H and received some re
lief from the county; from January 1,1986 to July 25,1986,
he resided in the town of H and was employed on a federal
works progress administration project; from July 25, 1986
to September 1, 1986, he resided in the town of H and was

self-supporting; from September 1, 1986 to March 15,1987,
he resided in the town of H and was employed on a federal
works progress administration project; from March 15,
1987 to May —, 1987, he resided in the town of H and was
self-supporting; from May —, 1987 to July —, 1987, he re
sided in the town of H and received relief from the county;
from July —, 1987 to the present time he resided in the
town of H and has received relief from the town of H.

You also state that on August 1, 1987, the unit system of
relief was inaugurated in Price county.

You ask whether M now has his legal settlement in the

town of W, the town of H, or whether he is a transient pau
per and properly a county-at-large charge.

Subsec. (4), sec. 49.02, Stats. 1985, reads in part as
follows:
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"Every person of full age who shall have resided in any
town, village, or city in this state one whole year shall
thereby gain a settlement therein; but no residence of a per
son in any town, village, or city while supported therein as a
pauper or while employed on a federal works progress ad
ministration project shall operate to give such person a set
tlement therein. * *

Subsec. (7), sec. 49.02, which deals with loss of a legal
settlement, reads as follows:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; and upon
acquiring a new settlement or upon the happening of such
voluntary and uninterrupted absence all former settlements
shall be defeated and lost."

The supreme court of the state of Wisconsin has held that
the voluntary and uninterrupted absence referred to in the
above quoted section of the statutes means a voluntary and
uninterrupted absence while not being supported as a poor
person in need of and receiving public relief. Town of Scott
V. Town of Clayton, 51 Wis. 185, 191. Town of Saukville v,
Toivn of Grafton, 68 Wis. 192. The legislature, by ch. 527,
Laws 1935, has also determined that persons employed on a
federal works progress administration project may not gain
a new legal residence while so employed.

It follows that M, not having been absent from the town
of W for a period of one full year while not being supported
as a pauper or employed on a federal works progress ad
ministration project, has not lost his legal settlement in the
town of W and said town is responsible for his support.
NSB

AGH
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Banks and Banking — Mutual Savings Banks — Cor-
porations — Securities Law — Salesmen for mutual savings
bank organized under ch. 222, Stats., do not come within ex
ception of sec. 189.02, subsec. (1), Stats., as amended by ch.
144, Laws 1937, and should be licensed under securities law,
ch. 189, Stats.

March 26,1988.

Banking Department,

Banking Commission.

Ch. 144, Laws 1987, amends sec. 189.02, subsec. (1),
Stats., so as to now provide that any person licensed by the
banking commission pursuant to sec. 215.45 (1), Stats., or
to any other statute requiring the licensing of agents of
businesses under the supervision of the banking department
is not required to be licensed by the securities division of the
public service commission. In all probability this amend
ment was enacted to prevent the duplication of licenses. It
has been suggested that persons acting as salesmen for a
certain mutual savings bank organized under ch. 222, Stats.,
should not be licensed by the securities division under the
securities law, ch. 189, Stats., but should be licensed by the
banking department under sec. 215.45, Stats., or by the
banking commission in its supervisory capacity over bank
ing institutions as such.
Our opinion is requested as to whether such salesmen of

said bank should be licensed under the securities law or
whether they should be licensed by the banking department
in its capacity as the supervisory and regulatory body of
banking institutions.

Sec. 189.02, subsec. (1), Stats., as amended by ch. 144,
Laws 1987, provides:

" 'Agent' includes every natural person who in this state
for compensation represents or acts for another with au
thority in the sale of any security except securities ex
empted by paragraph (a) of subsection (1) of section
189.08 but does not include any executor, administrator,
guardian, or any other officer of the court making any sale
under the provisions of subsection (8) of section 189.05, or
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any pledgee who sells under the provisions of subsection (9)
of section 189.05, or any person whose dealings in securities
are limited to those sales exempted by subsections (4) and
(5) of section 189.05, or any person licensed by the banking
commission pursuant to subsection (1) of section 215.45 or
pursuant to any other statute requiring the licensing of
agents selling securities issued by any bank, building and
loan association or other corporation while under supervi
sion and regulation of the banking department and while
acting exclusively for such bank, building and loan associa
tion or other corporation as an agent for the distribution of
such securities."

The express wording of this statute requires that all per
sons selling securities in the state be licensed under ch. 189
Stats., the securities law, except those persons licensed pur
suant to sec. 215.45, Stats., and persons required by any
other statute to be licensed by the banking commission to
sell securities issued by a bank, building and loan associa
tion, or other company which is under the supervision and
regulation of the banking department in its capacity as a
regulatory body of banking institutions.
The salesmen for the mutual savings bank mentioned do

not come within the purview of sec. 215.45, Stats. Accord
ingly, they will not be licensed by the banking commission
in its supervisory and regulatory capacity over banking in
stitutions unless there is some other statute which requires
such persons to be licensed by the banking department in
that capacity. We find no statute which requires the bank
ing department in its supervisory and regulatory capacity
of banking institutions to license such salesmen nor is any
such statute called to our attention. In the absence of such

statute such persons thus do not come within the exceptions
of the provisions of sec. 189.02 (1).

It is therefore our opinion that persons acting as salesmen
for a mutual savings bank organized under ch. 222, Stats.,
do not come within the exception of sec. 189.02 (1), Stats.,
as amended by ch. 144, Laws 1937, and that accordingly
such persons must obtain a license under the securities law,
ch. 189, Stats.
NSB

HHP
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Appropriations and Expenditures — Counties — County
Board — Under sec. 59.06, subsec. (2), par. (b), Stats.,
county board may by two-thirds vote increase number of
days for which compensation and mileage may be paid com
mittee members subsequently to holding of additional com
mittee meetings.

March 29,1938.

Victor 0. Tronsdal,

District Attorney,

Eau Claire, Wisconsin.

You state that the members of a certain county board
committee served approximately sixty days during one year
without previous authorization by a two-thirds vote of the
board, and you inquire whether under sec. 59.06, subsec.
(2), par. (b). Stats., the authorization may be made after
the services have been rendered.

Sec. 59.06, subsec. (2), Stats., provides in part:

«* * * rpj^g number of days for which compensation

and mileage may be paid a committee member in any one
year, * * * are limited as follows:
"(b) In other counties, to thirty days in the aggregate

for services on one or more committees, except that the
county board of such county may, by a two-thirds vote of
the members present, if it deems it necessary to expedite
and properly conduct the business of the county, increase the
number of days for which compensation and mileage may be
paid a committee member in any one year and fix the com
pensation for each additional day actually served."

There is nothing in the wording of the above statute that
compels one interpretation to the exclusion of the other. The
words "may * * * if it deems it necessary to expedite
and properly conduct the business of the county, increase
the number of days for which compensation * * *
may be paid" give the statute a prospective cast, and taken
alone would indicate that the matter is to be deliberated in

advance of the rendition of the extra services.
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However, the use of the words "for each additional day
actually served" places the rendering of the services in the
past tense and indicates that the decision of the county
board is to be made after the extra services are rendered.

Thus, the statute is open to either construction, and it be
comes necessary to approach the problem with a view to dis
covering the legislative intent if possible.

Prior to the enactment of ch. 236, Laws 1935, the thirty
day limitation was absolute. The reason for permitting the
increase in the discretion of the board by a two-thirds vote
undoubtedly resulted from the fact that county business in
recent years has so increased that the county board commit
tees were unable to take care of the work within the thirty
day limitation. Thus, it was necessary to allow either addi
tional days for meeting or to have the affairs of the county
suffer from inattention. The requirement of a two-thirds
vote was undoubtedly inserted as a safeguard against abuses
of the privilege of holding additional meetings.

If the approval of the board is required prior to the time
of holding the additional committee meetings, county busi
ness might suffer serious neglect in the meantime, and the
cost of calling a county board meeting for the purpose of
approving additional committee meetings would be entirely
out of proportion to the compensation and mileage involved
in paying the committee members for the meeting in ques
tion. This would be an unreasonable result, and since a rea
sonable, rather than an unreasonable, construction is to be
preferred, and having in mind the circumstances intended to
be corrected by the 1935 amendment, we conclude that the
county board authorization for additional committee meet
ings under sec. 59.06 (2) (b). Stats., may be granted subse
quently to the holding of such extra meetings.
WHR
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Indigent, Insane, etc. — Poor Relief — Legal Settlement
— Support given family of man legally responsible for same
constitutes support to husband so as to prevent gaining of
legal settlement, even though such husband may be residing
apart from his family. XXII Op. Atty. Gen. 128 is discussed
and modified.

March 80,1988.
L. W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.

Our attention is directed to a digest of decisions issued
by the industrial commission relating to legal settlement and
particularly to one holding:

" 'Relief given to a child with knowledge of its parent will
constitute support to parent so as to prevent parent gaining
or losing a settlement.' Milwaukee County vs. Dane County
(Dalle)."

In connection with the above you refer to XXII Op. Atty.
Gen. 128, where this department held that a husband living
apart from his family may gain a legal settlement even
though his family is receiving support during that period.
You then ask for a review of this opinion.
The opinion in XXII Op. Atty. Gen. 128 did not consider

the duty of a husband to support his wife and children. We
believe this element is important as such support if not fur
nished by the husband must be supplied by the poor relief
authorities. Aid granted the family of a man liable for their
support would, in our opinion, constitute support to such
man within the meaning of sec. 49.02, (4), Stats., so as to
prevent the gaining of a legal settlement. This, of course,
would only be true if the husband was legally responsible
for such care as the public would only be taking his place if
he was actually liable for the care given.

It is well settled that a husband is liable for the support of
his wife. Estate of Simonson, 164 Wis. 590, 594; Szumski v.
Szumski, 228 Wis. 500, 502; 18 R. C. L. 1188,1204; Madden,
Persons & Domestic Relations, pp. 180, 181. Such liability



184 Opinions of the Attorney General

also extends to his children. Adams v. State, 164 Wis. 223;
75 A. L. R. 1814; 20 R. C. L. 622; Madden, Persons and Do
mestic Relations, p. 384. This duty makes him liable for any
necessities such as food and clothing or medical care sup
plied his wife or children. Estate of Phalen, 197 Wis. 336,
339; Grasser v. Anderson, 224 Wis. 654, 663. The general
rule as to this liability is stated as follows in 13 R. C. L. at
p. 1204:

"The fact that the spouses are living separate and apart
does not necessarily relieve the husband from liability for
necessaries furnished her; his liability in such a case is de
pendent on the circumstances and causes of the separation.
If she is in no wise responsible therefor he may be liable, it
being the duty of a husband to supply his wife with proper
support and maintenance. But it would be otherwise if she
were the culpable cause of the separation, as no general duty
is imposed on a husband to support his wife otherwise than
at the common home. * *

Recovery for necessaries supplied by public authorities

may be had the same as though the same were supplied by
some individual. Hanover v. Turner, 14 Mass. 227; 13

R. G. L. 1200. Thus, public relief authorities are placed in
the same category as a private individual when supplying

the necessaries to a family whose husband is legally respon
sible for their care.

This rule has been followed and adopted by our supreme
court in the case of Morganroth v. Spencer, 124 Wis. 564,

567.

The husband's duty to support his wife and children is
recognized by sees. 49.02 (1), Stats., providing that a wife's
settlement shall follow and be that of the husband, and sec.

49.11, specifically making a husband liable for the support of
his wife and children.

In construing a statute almost identical to sec. 49.02 sub-
sees. (2) and (4), Stats., the North Dakota supreme court
held that relief granted for the support of an indigent fath
er's children constitutes support of the father even though

he uses no part of the money for himself. State v. Kambitz,
(N. D.) 258 N. W. 116. The court said at p. 117:
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"Receiving aid under the poor relief law is not confined to
the aid for the support of the father himself personally.
Support furnished to him for his family is aid to the pauper
himself. Hence it is immaterial where the father phys
ically resided so far as the support of his children is con
cerned. * *

What was said in this case we believe is equally applic
able under the Wisconsin statutes.

It is therefore our opinion that relief granted the wife and
children of a man legally liable for their support constitutes
the furnishing of relief to sucb man within the meaning of
the statute and hence prevents the gaining of a legal settle
ment. However, this would not be true where the husband is
not legally responsible for such care. Under such circum
stances aid furnished a wife and children would not consti

tute support to the husband and father within the meaning
of sec. 49.02 (4), Stats. The opinion in XXII Op. Atty. Gen.
128 is modified to conform to the rule set out above.

WHR

Taxation — Taxes — Intake pipe extending into Lake
Michigan from pumping house located on shore is taxable
where pumping house is located.

March 80,1988.

Tax Commission.

You state that in the city of Manitowoc a certain com
pany has constructed a pumping house on leased land. In
connection with the pumping house a twenty-four inch in
take pipe extends some four thousand feet into Lake Michi
gan, and you inquire whether the city assessor of the city of
Manitowoc has power to assess this piping which extends
beyond the city limits.
Under art. II of the Wisconsin constitution the eastern

boundary of the state extends to a line in the center of Lake
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Michigan, and under sec. 2.01, Stats. 1937, the eastern
boundary of Manitowoc county conforms to the eastern
boundary of the state of Wisconsin. According to the
boundary of the city of Manitowoc the city's boundary con
forms to the shore line of Lake Michigan. Thus the intake
pipe extends some four thousand feet beyond the city limits.
The pipe in question is clearly subject to taxation. Sec.

70.01, Stats., provides that all general property in the state
is subject to taxation except such as is specifically exempted
therefrom. As to the place where property is to be assessed,
sec. 70.12, Stats., provides that real property shall be en
tered on the assessment roll in the assessment district where

it lies. Under sec. 70.13 personal property is to be assessed
in the assessment district "where the same is located or cus

tomarily kept except as otherwise specifically provided."
It is our opinion that, since the intake pipe is an integral

part of the pumping house, its situs for taxation purposes is
the same as that of the pumping station, which is in the
city of Manitowoc. This conclusion is supported by the case
of Joplin Waterworks Co. v. Jasper Co. et al., (Mo. 1931) 38
S. W. (2d) 1068. In that case a pumping station located in
county A pumped water from a creek through pipes to a
reservoir located in county B. It was held that county A
could tax the pipes which extended into county B. The fol
lowing cases are in accord: State v. Harnsherger, 322 Mo.
94,104,14 S. W. (2d) 554; Appeal of Des Moines Water Co.,
48 la. 324; Oskaloosa Water Co. v. Board of Eqvxdization,
84 la. 407, 51 N. W. 18. See also 61 C. J. 550. There is,
however, some authority to the contrary. See Inhabitants of
Paris V. Norway Water Co., (Me. 1893) 27 Atl. 143. The
intake pipes so closely appertain to the pumping house that
a conveyance of the pumping station without express inclu
sion of the intake pipe would probably transfer title to the
pipes. See 26 C. J. 724, and also Blain v. Corbin, (Ga. 1935)
180 S. E. 854, holding that a pump and pipes located on lot
two and used to supply water to lot one passed with a con
veyance of lot one.
Our answer to this question in the affirmative makes un

necessary any answer to your second question which is hy
pothecated upon a negative answer to the first question.
WHR
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Elections — Fish and Game — Hunting Licenses — Mar
riage — Marriage Licenses — Public Officers — County
clerk is not authorized to charge fee for administering oath
to applicant for marriage or hunting license.

County board may not require county clerk to render no
tarial services in matters unconnected with county business,
but if such services are rendered and fees are collected they
belong to county.

Sec. 326.02, subsec. (2), Stats., does not prohibit charg
ing of fee for administering oath under sec. 5.05, subsec.
(5), par. (b). Stats.

March 81,1988.
Lyall T. Beggs,

District Attorney,

Madison, Wisconsin.

You have requested our opinion upon several questions,
which will be stated and considered separately.

1. May the county clerk charge a fee for administering
an oath to the applicant for a marriage license or a hunting
license?

It has been held in two opinions of this office that a county
clerk cannot charge for administering an oath to an appli
cant for a marriage license or a hunting license. 1 Op. Atty.
Gen. 287, VII Op. Atty. Gen. 561. The reason for such a
holding is that the legislature has specifically stated the
amount that may be charged for a marriage license and a
hunting license. The fee charged for a hunting license is one
dollar, of which the county clerk may retain ten per cent.
See sec. 29.09, subsec. (7) and sec. 29.10, Stats. For a mar
riage license the county clerk is allowed a fee of fifty cents
which becomes a part of the funds of the county. Sec.
245.88, Stats. Since the legislature has seen fit to set the
fees for marriage and hunting licenses, these fees are exclu
sive and no additional fees may be changed.

It should also be noted that in the case of Gregory v. Mil
waukee County, 186 Wis. 285 (1925), the court suggested at
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p. 238 that in order to expedite business and prevent delay
the county clerk must, of necessity, aid the applicants by as
sisting them in filling out blanks and by administering oaths
and that this work is practically a necessary incident to the
duty of issuing the licenses.

2. Must the county clerk make such a charge?

This question is answered in the negative upon the basis
of the answer to the first question.

8. Has the county board the power to require the county
clerk to make such a charge where the county clerk is on
salary in lieu of fees?

The answer to the first question likewise necessitates a
negative answer to this question.

4. Can the clerk be required by the county board to ad
minister an oath as notary public in all cases where he is not
required to do so as county clerk and collect and retain in
behalf of the county the statutory fees therefor?

If the county clerk earns notarial fees during office hours,
such fees must be turned over to the county in accordance
with the holding in the case of Gregory v. Milwaukee
County, supra. It was also suggested in the Gregory case
that if the administering of an oath or the performance of
similar notarial services is merely incidental to other duties
required of the county clerk, the clerk may be required to
perform such services.
However, in cases where the administering of an oath is

unconnected with county business, we do not believe the
county clerk can be compelled to administer such an oath as
notary and retain on behalf of the county the statutory fee.
In this connection it must be remembered that the county

board has only such powers as are delegated to it by the leg
islature or such implied powers as are necessary to carry out
the expressed powers. Frederick v. Douglas County, 96 Wis.
411, 71 N. W. 798. We are unable to find any legislative
enactment which would require county clerks to administer
oaths as notaries and collect and retain on behalf of the
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county the statutory fees. In certain instances a statutory
duty is imposed upon the county clerk to administer oaths
and to collect certain fees. See, for instance, sec. 59.17, sub-
sec. (14), Stats. However, in the absence of a statute the
county board is without power to compel the clerk to ad
minister an oath when such oath is not incidental to county

business.

We therefore conclude that a county clerk may not be
compelled to administer oaths as a notary and to retain for
the county the statutory fees.

5. You have called our attention to sec. 5.05, subsec. (5),
par. (b), Stats., which requires the aflSdavit of the circulator
on certain nomination papers. You then point out sec.
326.02, subsec. (2), Stats., which prohibits payment of fees
in certain instances. On the basis of these two statutes, you
inquire whether sec. 826.02, (2), Stats., prohibits a charge
by the officer administering the oath to one who has circu
lated nomination papers.

Sec. 326.02, subsec. (2), Stats., reads as follows:

"No fee shall be charged by any officer for administering
or certifying any official oath, or any oath to any person rel
ative to his right to be registered or to vote."

We believe that the affidavit required of those circulating
nomination papers is not an oath relative to the right of any
person to be registered or to vote and therefore a charge
may be made for such an affidavit. The oaths which must
be administered free of charge are those which may in cer
tain instances be required as a condition precedent to the
right to register or to the right to vote. Thus, sec. 6.53,
Stats., requires challenged voters to take an oath, and sec.
6.22, (1) (g) provides that persons unable to read or phys
ically disabled from marking the ballot may be assisted and
that the presiding officer may administer an oath in his dis
cretion as to such person's disability. These are the types of
situations intended to be governed by sec. 326.02, subsec.
(2), Stats.
WHR
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Criminal Law — Gambling — Lotteries — Bank night as
operated, allowing persons who have not purchased admis
sion tickets to join in plan, is in violation of sec. 348.01,
Stats.

March 31,1938.
Harold M. Dakin,

District Attorney,

Watertown, Wisconsin.

You state that "bank night" is being operated in certain
cities in your county as follows:

All persons over eighteen years of age can register in the
lobby for bank night free and they do not need a ticket to
the theatre to be eligible for the prize. Notice to this effect
is displayed outside the theatre and in the lobby and on the
screen. The names of those who have registered are placed
in a box, and a drawing is held on the stage of the theatre.
Each name registered is given a number. These numbers
are placed on tickets and are then placed in a box and, on
the night of the drawing, one of the tickets is withdrawn
from the box by an uninterested party; that number is then
compared with the name in the register book, and the name
of the person who has been assigned that number is entitled
to the prize. It is required, however, that the prize winner
claim the prize in the theatre within three minutes after the
name has been ascertained. The party whose name has been
drawn has his name called in the theatre, in the lobby, and
on the outside of the theatre. The winning party is entitled
to enter the theatre without paying an admission fee. If the
prize is not claimed in the allotted time by the person whose
name has been called, the prize is not paid, but an additional
sum is added to the prize fund to be used at the next week's
drawing.
You wish to be advised whether this method of operation

violates the gambling or antilottery statutes of this state.
The legislature is prohibited from authorizing lotteries

by art. IV, sec. 24 of the constitution. The legislature has
acted affirmatively and prohibited lotteries by sees. 348.01
and 348.02, Stats.
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Neither the constitution nor the statutes attempt to define
a lottery. The generally accepted definition of a lottery is set
forth in 38 C. J. 286-288, as follows:

"* * * a species of gambling, which may be defined as
a scheme for the distribution of prizes or things of value by
lot or chance among persons who have paid, or agreed to
pay, a valuable consideration for the chance to obtain a
prize; or as a game of hazard in which small sums of money
are ventured for the chance of obtaining a larger value, in
money or other articles."

This office has heretofore held, in XXVI Op. Atty. Gen.
143, that a similar scheme constituted a lottery where it was
necessary for the persons to be present in the theatre, and
where the prize would be g^ven only to persons who had pur
chased an admission to the theatre. There the purchase of
the ticket was held to clearly constitute the payment of a
valuable consideration for the chance to obtain a prize.
The courts are not in agreement as to whether this new

system of the operation of "bank night" is in violation of
antilottery and antigambling statutes. All courts are agreed
that there must be three elements to constitute an offense

under the statutes, namely, (1) consideration, (2) a prize,
and (3) the element of chance. All courts are agreed that
the latter two elements, "prize" and "chance," are present in
this scheme or device. They are in conflict as to whether the
third element of "consideration" is present. That question
is an open one in this state. The authorities are collected in
A. L. R. notes as follows: 48 A. L. R. 1115, 57 A. L. R. 424,

103 A. L. R. 866, and 109 A. L. R. 709. See also 1 American
Lawyer (September, 1937) 5 for a full review of the au
thorities on both sides of the question. See also State of Ver
mont V. Wilson, (Feb. 1,1938) Vt. , 196 Atl. 757.
Those courts that have given judicial sanction to this par

ticular system of the operation of bank night as a legal de
vice have approached the problem from the angle of the in
dividual participants and those that have not given judicial
sanction to it have approached the problem by looking at the
system or device as a whole. Those courts that have ap
proved the legality of this system reason that a person in
attendance at the show pays only that which he would have
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to pay to see the show; that he has no opportunity to win
the prize, which is greater than those on the outside who
have paid no admission fee, and that, therefore, such person
has paid nothing for the privilege of participating in the
drawing.

Such reasoning has not appealed to those courts which
take the opposite view. They hold that such reasoning ig
nores the reality of the situation, and that there is a con
sideration passing from all of the participants to the oper
ator of the theatre, which they otherwise would not have en
joyed. They point out that such a system creates increased
attendance at the theatre and therefore increases the gross
proceeds to the owner thereof. They hold that increased at
tendance and, therefore, increased receipts are inseparably
connected with and form the real consideration for "bank

night."
In State v. Fox Kansas Theatre Co., 62 Pac. (2d) 929,

144 Kan. 687,109 A. L. R. 698, the court says, p. 933:

*  * Defendant insists that these entire receipts
are for the theater entertainment and not a penny of it is
for the chance afforded those of the theater patrons who reg
ister. This does not seem to be a very consistent position,
that there is no consideration for the chance paid by any
one and yet the plan increases the gross receipts.
"Can it be possible that this intricate plan and proceeding

was invented to evade a danger point? \^y pursue this
long and circuitous route of registering and other require
ments if the money paid by the attendant was not a consid
eration? * *

The court in the Kansas case concluded that the benefit

under the "bank night" plan in the way of increased gross
receipts for paid admissions is sufficient consideration, com
ing directly or indirectly from those entitled to the chances
generally, to meet the third element of the definition of a

lottery.

We have been favored with a pamphlet entitled a "Script,
sjmopsis, rules and instructions of bank night," cop3rrighted
by Affiliated Enterprises, Inc., Denver, Colorado. We quote
therefrom;



Opinions op the Attorney General 193

"* * * Nq Qne is permitted to register twice, and you
must impress upon the public, even though they have regis
tered in June and it is now December, their names are still
in the container, and they are each and every week a part of
the possibilities of the award. * * *

"If the person, whose name has been selected to receive
the Bank Account, does not claim the same within the allot
ted time, be sure to make this announcement:
"Inasmuch as Mr. (or Mrs) was unfortunate as

not to have claimed the award within the time allowed, this
Bank Account will be carried over until the next Bank
Night, which will be held on night at approxi
mately this same time, and an additional $ will
be deposited in the Bank Account, making a total of
$  to be offered next week. In the event you do
not now understand the rules of Bank Night, any employee
of this theatre will gladly explain same to you."

"Bank night" is explained in the script as an advertising
stimulant. It seems perfectly apparent that the advertising
stimulant has relation to the size of the prize that is of
fered. The conclusion would seem to be inescapable that the
patrons drawn to the theatre in the hope of gaining the
prize money collectively furnish the prize money itself as
well as a profit to the proprietor. This consideration arises
as an inseparable incident to increased attendance.

It is claimed by the copyright owners of "Bank night"
that because those on the outside of the theatre are permit
ted to register and participate in the drawing without pur
chasing an admission ticket they, therefore, give no consid
eration. In our opinion it is unnecessary to determine
whether such participants have given a consideration. Those
who entered the theatre to attend the show have given a
consideration. That which is a lottery does not cease to be
a lottery merely because some of the participants have not
given a consideration.

"A game does not cease to be a lottery because some, or
even many, of the players are admitted to play free, so long
as others continue to pay for their chances * * *."
Commonwealth v. Wall, (Mass.) 8 N. E. (2d) 28, 30, citing
Glover v. Malloska, 213 N. W. 107, 108, 238 Mich. 216, 219,
52 A. L. R. 77, 78; State v. Fames, 183 A. 590, 592, 87 N. H.
477: State v. Danz, 250 Pac. 37, 140 Wash. 546, 48 A. L. R.
1109.



194 Opinions of the Attorney General

In the case of State of Vermont v. Wilson, decided by the
supreme court of Vermont in January, 1938, the court, after
reviewing all of the decisions of the various courts of this
country on this subject, rendered what appears to be a very
well reasoned opinion, and found that the element of consid
eration was present both as to those on the inside and those
on the outside of the theatre. However, we have heretofore
pointed out that the giving of a consideration by those on
the outside of the theatre, who do not purchase an admis
sion ticket, is immaterial, because a lottery does not cease to
be such merely because some of the participants have failed
to give a consideration. For this reason we do not deem it
necessary to pass upon this feature of the case, as was done
by the supreme court of Vermont.
In view of the foregoing, it is our opinion that the plan

of bank night, as outlined by you, contains all of the ele
ments of a lottery, and that the operation thereof would con
stitute a violation of sec. 348.01, Stats.
OSL

LEV

NSB

Elections — Public Officers — Election Inspectors —
XXVI Op. Atty. Gen. 459, holding that under ch. 423, Laws
1937, which repealed and recreated sec. 6.32, subsec. (4),
par. (f), Stats., city or village clerk, as case may be fills all
vacancies in offices of election officials whether such vacan

cies are temporary or permanent, is reconsidered and
reaffirmed.

March 31,1938.
Theodore Dammann,

Secretary of State.

You have asked us to reconsider our opinion of October 9,
1937 (XXVI Op. Atty. Geh. 459), interpreting ch. 423, Laws
1937, which chapter repealed and recreated sec. 6.32, sub-
sec. (4), par. (f), Stats., and reads:
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"If at any time there shall be a vacancy caused by the can
didacy, sickness, or from any other cause, of any election
oifficial required to be in attendance at a polling place, such
vacancy shall be filled by appointment by the city or village
clerk of the city or village in which the polling place is lo
cated, from a list of eligible persons submitted by the county
party committee of each of the two predominant political
parties in the case of villages, and the city party committee
in the case of cities. In the event that no such list is sub
mitted such clerk may appoint any elector in the voting
district."

This act relates, of course, to vacancies among the elec
tion inspectors, clerks of election and ballot clerks provided
for in sec. 6.32 (1), Stats. Under the provisions of sec. 6.32
(4) (f), as it appeared in the 1935 statutes, emergency va
cancies among such officers were filled by appointment by
the inspectors and in default thereof by the electors present
at the polling place by viva voce vote. Permanent vacan
cies were filled as provided for in the general statutes, 17.23
(1) (d) and 17.24 (2), viz., by appointment by the council
in the case of cities and by the board in the case of villages
in the same manner as original appointments are made.
The opinion dated October 9, 1937, interpreted the 1937

act to cast the power and the duty of filling all vacancies in
such offices, of whatever nature, upon the city clerk in the
case of cities and upon the village clerk in the case of vil
lages, while leaving the power of original appointment
where it was by virtue of sec. 6.32, (4) (a), Stats.
On re-examination of the question we see no reason to de

part from the conclusions stated in the former opinion. The
meaning of a statute must be obtained first of all from the
language used. Where that is clear, there is no room for
construction. Gilbert v. Dutruit, et aL, 91 Wis. 661, 65 N. W.

511; State ex ret. Welter v. Hinkel, 136 Wis. 66, 116 N. W.
639. Note the language used:

"If at any time there shall be a vacancy caused by the
candidacy, sickness, or from any other cause * * *
such vacancy shall be filled by the city or village clerk

4: i|s

What constitutes a vacancy is clearly set forth in sec.
17.03, Stats.
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You have asked several questions to be answered in case
we should fii d it necessary to adhere to the position taken in
the opinion < f October 9. These questions will be stated and
answered se )arately.

1. When d ̂ es jurisdiction to fill permanent vacancies pass
from the council and village board to the city and village
clerks?

Jurisdicti< n of the council of cities to fill permanent va
cancies in th 2se positions was formerly to be found in sees.
17.23 (1) (c ) and 17.23 (2) (c), Stats.; that of the boards
of villages, ii sec. 17.24 (2), Stats. These statutes are gen
eral, apply hi vacancies in all appointive offices. Sec. 6.32,
subsec. (4) (f) is a specific statute, relating to a particular
class of appdintive officers. Under a familiar rule of con
struction, in ! o far as sec. 6.32, subsec. (4) (f) is repugnant
to sees. 17.23 (1) (d), 17.23 (2) (c) and 17.24 (2), it con
stitutes an e^iception to them. Western Bank of Scotland v.
TcUlman, 17 Wis. 530; State ex rel. De Forest v. Hobe, 124
Wis. 8,102 l|;. W. 350.
Therefore l:he councils and boards no longer have juris

diction to fill

Stats., and si
the city clerk
date of ch. 45

2. Seeing t
in the first

office when sc
fied? Should
qualification,
filled by the
pointment to

An answer

unnecessary

As to the

Stats., which

he vacancies provided for in sec. 6.32 (4) (f),
ch jurisdiction can be said to have passed to
and town clerks on July 17,1937, the effective
3, Laws 1937.

lat the council makes all original anointments
istance, does its jurisdiction cease as to any
me original appointee for that office has quali-
any appointee die, remove or decline before
would there be a permanent vacancy to be
clerk, or would there be merely another ap-
be made by the original appointing power?

to the first part of this question is rendered
•y the answer to question 1.
second part, see sec. 6.32, subsec. (4) (d),
reads:

'The pers( ns so appointed inspectors, clerks and ballot
clerks shall 1: old their offices for two years and until their
successors arl; appointed and qualified * * *
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Sec. 6.32, subsec. (4) (g), Stats., provides that the ap
pointee must qualify by filing his oath with the city clerk or
town clerk within ten days after notice of appointment.
Should he fail to do so the former incumbent holds over un
der the terms of the above quoted section.

If, for any reason listed in sec. 17.08, Stats., the hold over
is unable to serve, a vacancy then exists which can be filled
by the city clerk or village clerk. But in either of these
events the official would serve only until the council or board
should make another original appointment and the appointee
should qualify. While sec. 6.32 (4) (a) provides that the
appointments be made at the first regular meeting of the
council or board in February of each general election year,
or at a special meeting called by the mayor or president of
the board for such purpose on the last Tuesday in said
month, such statutes are generally considered directory and
come within the maxim "better late than never" as set forth
in State ex rel. Johnson v. Nye, 148 Wis. 659; State ex rel.
Cothren v. Lean, 9 Wis. 279; Application of Clark, 135 Wis.
437, 115 N. W. 387. In short, the council or board does not
lose its power of appointment by reason of its first ap
pointee's failure to qualify.

3. If the latter, would such jurisdiction of the council
continue through the term of two years to be exercised in
its discretion? If not, when will it lose jurisdiction? In XXI
Op. Atty. Gen. 252, it is held, in effect, that the duty to make
appointments is a continuing one until performed. Has
chapter 423 of 1937 changed this?

Generally speaking, the jurisdiction of the council or
board to make an original appointment exists until it has
made an appointment and the appointee has qualified.
The distinction between jurisdiction to make original ap

pointments and jurisdiction to fill vacancies must always be
kept in mind. Strictly speaking, the council or board never
loses jurisdiction to make original appointments, just as the
city clerk and county clerk never lose jurisdiction to fill
vacancies. In each case the question is: When can the power
be exercised? In the case of the former it is at the expira
tion of the previous two year term, or as nearly thereafter
as need be; in the case of the latter it is whenever a va
cancy, as provided in sec. 17.03, Stats., occurs.
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4. If the council fails to appoint, or if any of its ap
pointees fail to qualify, or are unable to serve, and the for
mer incumbents automatically take over the duties, will the
jurisdiction of such incumbents and of the council continue
until some one of its appointees qualifies for each office? If
not, will the clerk in such cases also succeed to the original
appointing power, as well as that of filling emergency va
cancies? If so, we again wonder at what point the clerk
gains such authority.

The answers to the previous questions, notably the answer
to question 3, render answers to these questions unnecessary.
WHR

Indigent, Insane, etc. — Poor Relief — Wisconsin Gen
eral Hospital — Treatment at Wisconsin general hospital
at public expense of person or his family does not interfere
with loss of legal settlement under sec. 49.02, subsec. (7),
Stats. Person having no legal settlement must be cared for
at expense of county in which he resides under sec. 49.04.

March 81,1988.

Wm. K. McDaniel,

District Attorney,

Darlington, Wisconsin.

You have presented a problem arising under ch. 49 of the
statutes. Prior to 1981 one A, a married man with children,
acquired a legal settlement in the city of Milwaukee. In May,
1981, he moved with his family to Y township, in La Fayette
county, where they lived until November, 1981. On this last
date they moved to Z township in La Fayette county, where
they lived until March, 1982, at which time they moved to
the city of Darlington in La Fayette county and continued to
reside there until the present time. On February 4, 1982,
Mrs. A was admitted to the Wisconsin general hospital to
receive medical care as an indigent. She was discharged on
February 6, 1982. She was readmitted to the hospital on
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May 17, 1932, where she remained until her death on July
4, 1932.

It appears that from May, 1931, until December 15,1932,
the free medical care at the Wisconsin general hospital was
the only public assistance given the family during that time.
On December 15, 1932, the family received relief in the na
ture of furniture, groceries and clothing from the city of
Darlington, which relief continued until September 10,1935,
when Mr. A was assigned to WPA work. He worked on
WPA until March 6, 1937, when he entered the hospital for
an operation. On March 12, 1937, the family again received
direct relief from the city of Darlington.
You ask where Mr. A now has a legal settlement.
If, as we interpret the facts, Mr. A and his family during

the period from May, 1931, until December 15, 1932, re
ceived no public aid other than the free hospitalization of
his wife, he thereby lost his legal settlement in the city of
Milwaukee by reason of his voluntary and uninterrupted
absence therefrom for a period exceeding one year. Sec.
49.02, subsec. (7), Stats.

In former opinions in XXII Op. Atty. Gen. 665, XVIII
379, XIV 294, it has been held that a husband may acquire
a legal settlement although his wife has been during the
year receiving medical treatment in the Wisconsin general
hospital at public expense. Rolling v. Antigo, (1933) 211
Wis. 220, 248 N. W. 119.
Since such medical treatment so furnished did not make

the person a pauper within the meaning of sec. 49.02 (4),
Stats., and would likewise not make him a pauper so as to
prevent him from losing his residence by voluntary and un
interrupted absence from the city of Milwaukee, the absence
during the time of receiving such medical assistance would
be voluntary and uninterrupted. See sec. 49.02 (7), Stats.
The absence from the city of Milwaukee from May,

1931, to December, 1932, being for a period of more than a
year, during which time the person was not a pauper under
the provisions of sec. 49.02 (7), effected a loss of the legal
settlement previously acquired in the city of Milwaukee.
However, from the time of leaving Milwaukee in May, 1931,
to the time of moving to Darlington, he had not remained
in any one township long enough to acquire a legal settle-
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ment as he had not resided in any town for the period of a
year. See sec. 49.02 (4), Stats.
Ever since he moved to the city of Darlington he has

either been a pauper or has worked for the WPA and, there
fore, under sec. 49.02 (4) has not acquired a legal settle
ment in the city of Darlington, except that if between the
12th of March, 1937, and the date of this opinion he has
continuously resided in the city of Darlington and a whole
year has expired during which he has not received direct
relief. For a very similar situation see XX Op. Atty Gen.
622.

It is therefore our opinion that Mr. A lost his legal resi
dence in the city of Milwaukee prior to the time he received
direct relief in La Fayette county; that he has not yet ac
quired a new legal residence since leaving Milwaukee, and
that he is therefore a public charge of La Fayette county
under sec. 49.04, (4) Stats.
HHP
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Tuberculosis Sanatoriums—Nurses' home and fixtures
appurtenant thereto constructed at county tuberculosis san
atorium come within purview of sec. 50.07, subsec. (2), par.
(d), Stats.

April 1,1938.
Board op Control.

You state that one of the counties is contemplating the
construction of a nurses' home at its tuberculosis sanato
rium and that the state board of control has been asked to
approve of such construction under the provisions of sec.
50.07, subsec. (2), par. (d). Stats., which directs the board,
in the determination of actual per capita cost to be charged
by a tuberculosis sanatorium for state-at-large and other
county patients, to include a sum to apply on the cost of new
additions made to a sanatorium after January 1, 1987, such
additions to be approved by the board as provided in sec.
46.17, Stats.
We are asked whether such a nurses' home and the ma

chinery, equipment and furnishings will constitute an "ad
dition" within the meaning of the above statute.
The word "addition" is defined in 1 C. J. S. 1455 as

follows:

"Spatial or Structural Sense. It has been said that, while
the word 'addition' in this sense, may have an indefinite
meaning, it should be held to mean enlargement or exten
sion, so as to include additional space. Specifically, as ap
plied to buildings, the word usually means a part added, or
joined, to a main building; but such is not the exclusive
meaning of the word; a part added to a building, either by
being built so as to form one architectural whole with it, or
by being joined with it in some way, as by a passage, and
used so that one is a necessary adjunct or appurtenance of
the other, or so that both constitute in use and purpose one
and the same building; * *

There is no great uniformity in the reported cases, and it
is apparent that each case must be considered in the light of
its own particular facts and the intent shown by the con
tract, policy or statute involved. Agnew v. Sun Ins. Co., 167
Wis. 456, 167 N. W. 829. It has been held on several occa-
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sions that there need not necessarily be a physical attach
ment of the addition to the main structure. Meyerstein v.
Great Amer. Ins. Co., 255 Pac. 220, 82 Cal. App. 131; Tay
lor V. N. W. National Ins. Co., 167 Pac. 899, 34 Cal. App.
471; Home Mutual Ins. Co. of Cal. v. Roe, 71 Wis. 33, 36
N. W. 594.

In the present instance the intent of the legislature was,
quite broadly, to encourage counties to establish facilities
for the care of tubercular persons. XXVI Op. Atty. Gen.
412. The statute, in the words of the legislature, was in
tended "As an emergency measure to encourage the expan
sion and improvement of the facilities of county tuberculo
sis sanatoria." Any building or structure on the premises
and in close proximity to the main structure, and which is
properly incident to and which aids and facilitates in the
functioning of the institution may be considered as being
within the purview of sec. 50.07 (2) (d), Stats.

It is obvious that the proper functioning of a sanatorium
requires an adequate staff of nurses who must have proper
and convenient housing. We therefore conclude that such a
structure should be considered as an integral part of the en
tire sanatorium unit and necessary to its operation as a com
plete plant.
The problem of machinery, equipment, fixtures and fur

nishings is much more difficult and is governed by the law of
fixtures, since it is evident that the legislature had in mind
"additions" to sanatorium buildings, rather than to the per
sonal property used in connection therewith.

"A 'fixture' is a thing which, although originally a mov
able chattel, is, by reason of its annexation to land, re
garded as a part of the land, partaking of its character.
*  * * " 26 C. J. 651.

Obviously, furniture and unattached furnishings are not
fixtures and therefore cannot be considered as "additions"
to the building. The real difficulty arises in attempting to
make a ruling with reference to machinery and equipment,
and there is much uncertainty on the subject, arising partly
out of the fact that it is to some extent a question of fact
in each case. Also, the result on the same set of physical
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facts may shift with the intent of the parties concerned and
their relationship. For instance, as between vendor and
vendee, mortgagor and mortgagee, and landlord and tenant,
the rule may vary and decisions arising out of these various
relationships are of little guidance to us here.

Aside from the intent and relationship of the parties,
whether any particular item is a fixture depends upon
whether it is actually annexed or appurtenant to the land,
whether appropriate to the use thereof, and the mode of an
nexation. Phelps V, Ayers, 142 Wis. 442.
In the absence of specific information on these points as

they relate to the machinery and equipment in question, we
are unable to do more than state the above-mentioned gen
eral principles.
WHR

School Districts — Transportation of School Children —
Under sec. 40.34, subsec. (1), Stats., school district is not
authorized to furnish transportation for children attending
extra-curricular activities carried on with neighboring
schools.

April 1,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You inquire whether a school district is authorized by
statute to provide transportation of school children who vol
untarily accept such transportation to and from school ac
tivities, such as athletic, musical, and forensic activities car
ried on with neighboring schools.

Sec. 40.34, subsec. (1), Stats., provides.

"The school district meeting may authorize the board to
provide transportation for all the children of school age re
siding in the district * * *."
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Sec. 40.16, subsec. (1), provides:

"Subject to the authority vested in the district meeting
and to the authority and possession specifically given to
other officers, the common school board shall have the pos
session, care, control and management of the property and
affairs of the district."

Sec. 40.53, subsec. (1), provides:

"The .school board shall have the powers and be charged
with the duties of common school district boards as far as
the same are not otherwise provided for or limited by
statute."

The question we must decide, then, is the extent of the
powers granted by the foregoing statutes.
You will note that sec. 40.34, subsec. (1), Stats., allows

the school district meeting to provide transportation for all
children in the district, but it does not say to what places or
for what purposes the transportation may be provided. Per
haps the best approach to this problem is to investigate the
past history of this section.
Ch. 441, Laws 1917, created a new section of the statutes,

numbered 430-1, subsec. 2, providing:

"It shall be lawful for the electors of any school district
to authorize the district board to provide for transportation
to and from school for any and all children of school age re
siding in the district for whom transportation is not re
quired by law. * * *."

By ch. 578, sec. 2, Laws 1917, sec. 430-1, subsec. 2, Stats.,
was renumbered to be sec. 40.16, subsec. (1), par. (b).
Then, by ch. 419, Laws 1923, sec. 40.16 was repealed and
re-enacted and then read:

"The electors of any school district are empowered to au
thorize the district board to provide transportation to and
from school for any or all of the children of school age re
siding in the district for whom transportation is not re
quired by law." Subsec. (1), par. (b). Stats. 1923.
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By ch. 425, Laws 1927, entitled "An act to revise and
codify chapters 39, 40, and 41 of the statutes relating to
public schools, and various sections of the statutes relating
to said subjects," sec. 40.16, subsec. (1), par. (b), was re
numbered and restated as sec. 40.34, subsec. (1), quoted
above.

This is the form of the statute as it reads today. It is to
be noted that the wording of this section was juggled about
and the words "to and from school" are not contained in the

revised form. What is the effect of this omission?

A major rule for the interpretation of revision, acts is
the reverse of the corresponding rule for construing other
legislative acts. Disregard of this distinction often results
in error. The general rule of construction of statutes is that
every legislative act intends some change in the law. That
rule does not apply to the construction of revision acts. The
rule there is to the contrary. As to acts which revise or re
state the law, there is a presumption that no change in sub
stance was intended unless the change in language clearly
indicates an intent to change the substance. Speaking of
this rule. Justice Timlin said:

gg originally passed may be resorted

to in aid of the construction of the revised law, and it is to
be presumed that the revisers intended no substantial
change in the law unless otherwise expressed." Bloch v.
American Insurance Co., 132 Wis. 150,163,112 N. W. 45.

Since the revised statute does not include words enlarg
ing the authority of the school district as expressed in the
original enactment, we believe that sec. 40.34 (1) allows
transportation to be provided only "to and from school."
In Schmidt v. Blair, 203 Iowa 1016, 213 N. W. 593, the

Iowa supreme court held that the statutory power to provide
transportation for pupils "to and from school" does not in
clude authority to use school buses and school funds in the
transporting of pupils to athletic contests, to moving picture
shows, spelling contests, oratorical contests and picnics, for
visits to state institutions, and to the scene of taking a class

picture; nor for transporting teachers to teachers' institutes
and conventions, and the like.
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The question is not whether the board is properly exercis
ing its discretion but whether it is exceeding its statutory
power. The power actually conferred is extraordinary from
any point of view. It has been carefully hedged about so as
to forbid rather than encourage expansion. State ex rel.
Van Straten v. Milquet, 180 Wis. 109.
The courts seem to be unanimous in holding that, in the

absence of express statutory power, a school district or
board is not authorized to expend money for the transporta
tion of school children. Hendrix v. Morris, 127 Ark. 222,
191 S. W. 949; Mills v. School Directors, 154 111. App. 119
State ex rel. Beard v. Jackson, 168 Ind. 384, 81 N. E. 62;
subsec. (1), or not at all.

It is clear, therefore, that the school boards have no au
thority under sec. 40.16, subsec. (1) or sec. 40.58, subsec
(1), Stats., to provide such transportation. The power is
vested in the school district meeting by virtue of sec. 40.84,
subsec. (1), or not at all.
We therefore conclude that the authority conferred by

sec. 40.84 (1) is limited to provide transportation "to and
from school" only, and that the school district or board can
not officially provide transportation to such extra-curricular
activities as athletic, musical and forensic contests with
neighboring schools. Any transportation for such purposes
must be supplied by persons in their individual capacities,
and the school district or board can incur no liability in con
nection therewith.

WHR
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Civil Service — Municipal Corporations— Ordinances —
School Districts — City School Board — Under sec. 40.53,
Stats., city school board has power to hire employees and
prescribe terms of employment. This power may not be di
vested by city ordinance.

April 2,1938.

John Gallahan, State Superintendent,

Department of Public Instruction,

You call our attention to the fact that a certain city of the
second class has adopted a civil service system for its em
ployees, which provides that every person appointed to a po
sition in the classified civil service shall establish his resi

dence in the city.
We are asked whether employees of the city board of edu

cation are subject to such ordinance in view of the fact that
the board desires to retain as employees certain employees
residing outside the city.

It was held in State ex rel. Harbach v. Mayor, etc., 189
Wis. 84, at pages 87-88, as follows:

*  * While other provisions of art. X plainly indi
cate that it was contemplated that district schools should
exist not only in cities and villages, but in towns of the state,
it by no means follows that the management of the schools
should be any part of municipal government, and, so far as
our observation goes, the legislature has never placed the
management of the schools of a city with the common coun
cil, which constitutes the ordinary governing body of the
city, but in all city charters, whether general or special, the
schools have been placed under the control and management
of a body commonly called or known as the board of educa
tion. Thus the management of the schools has been kept sep
arate and distinct from the management of the ordinary mu
nicipal affairs."

The court further says as follows:

* It clearly indicates a legislative understanding
that there was nothing in common between school matters
and the ordinary municipal affairs, but, on the contrary,
they constitute distinct and separate fields. * * *" (p.
88).
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"* * * They remain separate and distinct units of
government * * (p. 90).

Again in Manitowoc v. Board of Education, 201 Wis. 202
at 209, the court says:

"* * * Neither ch. 41 nor ch. 40 conferred upon the
common council any powers respecting the possession, care,
control, and management of any property devoted 1x> school
purposes; nor do these chapters or any other provisions of
the statutes give to the common council supervisory control
over the board of education or the vocational board.

The holdings of the above entitled cases, in so far as they
hold a city school district to be a separate and distinct mu
nicipal entity from that of the city, including the purpose of
suit, has been somewhat modified by later decisions of the
court. See State ex ret Grelle v. Carroll, 203 Wis. 602,
which decision was modified in State ex rel. Geneva School
District v. Mitchell, 210 Wis. 381. See also State ex rel.
Board of Education v. Racine, 205 Wis. 389.

It appears from the above cited decisions that a city school
district in a city of the second class is not an entirely sep
arate and distinct municipal entity from that of the city for
purposes of taxation and for other purposes, such as that of
suit. It does not appear, however, that these decisions mod
ify prior decisions to the extent of holding that the common
council may control and manage the affairs of the city school
system which are given to the board of education by statute.
Under sec. 40.53, Stats., the city school board has the

power to employ certain help and to fix the compensation
and prescribe the duties of all persons employed or ap
pointed by the board. See subsecs. (9) and (10), sec. 40.53.
Subsec. (16) also gives the board the power:

"To adopt rules for its own meetings and deliberations;
and for the government of the schools, the faculty, and other
employes of the board."

In State ex rel. Board of Education v. Racine, 205 Wis.
389, in which case the court abandoned the separate munici-
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pal entity theory for purposes of taxation and suit, the court
says at page 393:

*  * They have general power to supervise and

manage the city school system, as specifically defined and
set forth in sec. 40.53, Stats. * * * The legislative pur
pose to put the fiscal affairs of the city under the control
and management of the city council in all respects seems
undoubted. The board of education may manage and super
vise the schools, but it has no power to impose a school tax.

We conclude that the power which the legislature has
given to the city school board to manage the city school sys
tem and to adopt rules for the government of employees is
such that the common council of the city may not interfere
therewith by city ordinance.
WHR

Bridges and Highways — Law of Road — Tractors used
exclusively in agricultural operations are exempt from mo
tor vehicle registration under sec. 85.01, subsec. (4), par.
(f). Stats., but such exemption does not extend to commer
cial hauling. Type of trailer or vehicle hauled is immaterial.

April 2,1938.
Theodore Dammann,

Secretary of State.

Our attention is directed to sec. 85.01, subsec. (4), par.
(f), Stats., and in connection therewith a number of situa
tions are submitted which involve the question of whether
motor vehicle registration is required under the circum
stances stated. These situations will be stated and consid

ered separately.
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(1) One K hauled sugar beets with a farm tractor having
attached thereto an ordinary farm wagon from his farm lo
cated in the town of Fond du Lac over the county and state
trunk highways to the loading point located in the North
western Railway yards in the city of Fond du Lac.

Sec. 85.01 (4) (f), Stats., provides:

"Tractors used exclusively in agricultural operations, in
cluding threshing, or used exclusively to provide power to
drive other machinery, or to transport from job to job ma
chinery driven by such tractor, or tractors used exclusively
for construction operations need not be registered."

Under this section all tractors used exclusively for agri
cultural operations are exempt from the payment of license
fees. "Agriculture" is defined as follows in 2 American Ju
risprudence, p. 395:

"Agriculture, in the broad and commonly accepted sense,
may be defined as the science or art of cultivating the soil
and its fruits, especially in large areas or fields, * * *
including every process and step necessary and incident to
the completion of products therefrom for consumption or
market and the incidental turning of them to account.

This term is also defined in 1 Words and Phrases, 3d se
ries, pp. 379-380:

"The word 'agricultural' means pertaining to, connected
with or engaged in 'agriculture,' which is the science of cul
tivating the ground, especially in fields or large quantities
including the preparation of the soil, the planting of seeds,
the raising and harvesting of crops, and the rearing, feed
ing, and management of live stock; tillage, husbandry, and
farming. * *

"Operation" is defined as "an action done as a part of
practical work." Applying the ordinary and usual meaning
of the term "agricultural operation" as defined above, to sec.
370.01, subsec. (1), Stats., it is our opinion that the exemp
tion in sec. 85.01 (4) (f), covers the situation where a
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farmer hauls his produce from his farm to a point from
which to ship the same to market. The fact that county or
state trunk highways are used is immaterial. XIII Op. Atty.
Gen. 321. See IX Op. Atty. Gen. 197.

(2) S owns a farm two miles west of the city of Fond du
Lac and rents another farm about three miles east of that

city. A farm tractor is used with a homemade trailer for
hauling straw and hay from his rented farm east of the city
to his own farm west of the city.

This situation is covered by the discussion given under
question 1. If hauling produce from a farm to the place of
shipment constitutes an "agricultural operation" certainly
the transportation of farm produce between two farms op
erated by the same person would constitute such operation.
It is therefore our opinion that the trailer in question comes
within the purview of sec. 85.01, (4) (f), Stats.

(8) Is a tractor exempt under the statute where it is used
to haul straw, hay and grain for various farmers in the
community? This straw, hay and grain is purchased for
resale from various farmers in the community.

The hauling of a farmer's own produce by means of a
tractor constitutes an "agricultural operation" within the
meaning of the statute. However, it cannot be said that
that term includes a situation where produce of others is
bought and sold and in the process transported from place
to place by a tractor. The owner of the tractor would then
be engaging in a commercial enterprise rather, than an agri
cultural pursuit. It is doubtful that the legislature intended
to exempt tractors used as outlined above.

Exemptions from license or taxation requirements are
strictly construed and in case of a doubt are resolved in fa
vor of taxability. Katzer v. City of Milwaukee, 104 Wis. 16,
XXVI Op. Atty. Gen. 852, 855.
Applying this rule to the facts submitted, it is our opin

ion that the tractor in question does not come within the

purview of sec. 85.01 (4) (f). Stats., and must, therefore, be
licensed as required by law.
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(4) Must the propelling unit be licensed when used to
haul a farm wagon or other similar vehicle having pneu
matic tires, where used to transport the produce of the
owner?

If the propelled unit comes within the purview of sec.
85.01 (4) (f). Stats., it need not be licensed. The type of
trailer or vehicle hauled is not material. As indicated in the

first answer, a tractor used to transport the produce from
the owner's farm comes within the exemption provided for
by sec. 85.01, Stats.
Where a tractor is used for that purpose it would be ex

empt irrespective of what type of trailer or vehicle was
used. We do not believe that XIX Op. Atty. Gen. 145, re
ferred to in your letter, is applicable, as that opinion re
ferred to a safety statute while your question relates to a
licensing statute.
WHR

CorporatioTis — Co-operative Associations — Counties —
Public Officers — County Board — Register of Deeds —
County board may waive recording fees under sec. 59.57,
subsec. (13), Stats., when original easements are filed.

April 2,1938.
William K. McDaniel,

District 'Attorney,
Darlington, Wisconsin.

You state that the LaFayette County Electric Co-opera
tive Association, which was organized under the provisions
of ch. 185, Stats., has filed original easements in the office of
the register of deeds of Lafayette county. You also advise
that the county board had previously passed a resolution
that no fee was to be charged for the filing and recording of
such instruments.
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You ask whether the county board can waive the charg
ing of a recording fee in view of the fact that the instru
ments were not filed in the form of photostatic copies
thereof.

Subsec. (13), sec. 59.57, Stats., reads as follows:

"Except as otherwise provided by law every register of
deeds shall receive the following fees, to wit:
"(13) For the recording of a right of way easement, or

consent to easement, in favor of a co-operative association
organized under chapter 185 for the transmission and dis
tribution of electrical energy and power in order to secure
benefits niade available under the federal electrification ad
ministration, ten cents each, if filed by the co-operative asso
ciation in the form of a photostatic copy. In counties where
the register of deeds is on a salary basis, the county board
may vote to waive the filing of such easements in photostatic
form, and may vote to waive the recording fee, for such
easements in whole or in part."

It is obvious that it was the intent of the legislature to
save co-operative associations organized for the purpose of
securing the benefits made available .under the federal elec
trification administration the usual expense incurred in fil
ing easements. This section could have had no other pur
pose. This section provides for two situations: (1) where a
register of deeds is upon a fee basis and (2) where he is
upon a salary basis. In situation (1) the register of deeds
may charge only ten cents each if the co-operative files the
instrument in the form of a photostatic copy. In situation
(2) the county board may "vote to waive the fling of such
easements in 'photostatic form, and may vote to waive the
recording fee, for such easements in whole or in part." It
would seem to follow from the foregoing that the county
board in situation (2) may dispense with all or any part of
a filing fee and may likewise dispense with the necessity for
filing in photostatic form.
OSL

AGH

NSB
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Indigent, Insane, etc. — Poor Relief — Under sec. 49.02,
subsec. (1), Stats., husband may receive direct relief from
place of his wife's legal settlement, but this section does not
authorize granting of relief in some other community with
charge back to place of wife's legal settlement.

April 4,1938.

Board of Control.

You inform us that a person whom we will call X was ad
mitted to the Winnebago state hospital on July 1,1937, as a
tentative state-at-large patient. During all periods in ques
tion the patient was an adult and able to acquire a settle
ment in his own right. For several years he had lived in
Illinois, where he had acquired and maintained a legal set
tlement. In March, 1935, he was admitted to the Veterans
Hospital in Chicago. On March 25,1935, he was transferred
to the Veterans Facility in Milwaukee, where he remained
until July 10,1936. Following his discharge he remained in
Milwaukee, but this was for a period of less than one year,
as he was committed to the Winnebago state hospital on
July 1, 1937.

The patient's wife moved to Milwaukee with him on
March 25, 1935, and has continued to make her home there
until the present time. There is no evidence that the wife
receives public assistance, although she does receive benefits
from a government pension and war risk insurance.
You direct our attention to XXII Op. Atty. Gen. 665 at

666 and 667 and quote therefrom as follows:

"Under this statute [sec. 49.02 (1)] the husband may get
relief at the place where his wife had the legal settlement.
This practically makes her legal settlement his when he has
not acquired any anywhere else."

You ask whether the wife has now acquired a legal settle
ment in Milwaukee and, if so, whether the husband follows
and has her settlement to such an extent that Milwaukee

will be liable for his care and maintenance.

Subsec. (4), sec. 49.02, Stats., in part provides as follows:
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"Every person of full age who shall have resided in any
town, village or city in this state one whole year shall
thereby gain a settlement therein; but no residence of a per
son in any town, village or city while supported therein as a
pauper or while employed on a federal works progress ad
ministration project or while enrolled in the civilian conser
vation corps or while residing in a transient camp or while
employed on any state or federal work relief program shall
operate to give such person a settlement therein. The time
spent by any person as an inmate of any home, asylum or in
stitution for the care of aged, neglected or indigent persons,
maintained by any lodge, society or corporation, or of any
state or United States institution for the care of veterans
of the military and naval service shall not be included as a
part of the year necessary to acquire a legal settlement in
the town, city or village in which said home, asylum or in
stitution is located, nor shall such time so spent be included
as part of the year necessary to lose a legal settlement in
any other town, city or village of this state. * *

This section specifically provides that the time spent as an
inmate of an institution maintained by the United States
for the care of veterans shall not be counted in acquiring a
legal settlement. This would apply to time spent in the Vet
erans Facility at Milwaukee and consequently the husband
has not gained a legal settlement in Milwaukee. Although
X, the husband, has no legal settlement in this state, his
wife could gain a legal settlement of her own in Milwaukee
county by residing therein for a period of one year in view
of sec. 49.02 (5), Stats., reading as follows:

"Every minor whose parent and every married woman
whose husband has no settlement in this state who shall have
resided one whole year in any town, village, or city in this
state shall thereby gain a settlement therein."

From the facts submitted it appears the wife of X has not
been supported as a pauper and consequently has gained a
legal settlement in Milwaukee county under the above stat
ute. See XXIII Op. Atty. Gen. 755.

It is true that sec. 49.02 (1), Stats., provides that if the
husband has no legal settlement and his wife has one he
shall receive relief when in need at the place of her legal
settlement. The fact that a man may receive relief at the
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place of his wife's legal settlement does not make that place
his legal settlement so as to permit a charge back if relief is
granted in some other community. No statute specifically
provides that a husband shall follow and have the legal set
tlement of his wife. A husband can gain a legal settlement
only as provided in sec. 49.02 (4), Stats., and unless that is
done he is, as was said by Judge Reis in the case of Milwau
kee County V. Town of Menomonie, "a man without a
country."
The cost of maintaining X at the Winnebago state hospital

may be charged to Milwaukee county only if he has a legal
settlement therein. It is clear that he does not have such

settlement and consequently Milwaukee county is not liable
for his care at the hospital. However, whenever X is re
turned to Milwaukee, then any relief he may need while re
siding therein must be supplied by Milwaukee county by
reason of sec. 49.02 (1), Stats.
WHR

Taxation — Refunds — Chain store tax refund must be
recovered under provisions of sec. 76.75, subsec. (5), Stats.,
rather than under sec. 20.06, subsec. (2), Stats.

April 4,1938.
Theodore Dammann,

Secretary of State.

You call our attention to certain claims for refunds on

chain store taxes which have been duly approved as required
by sec. 20.06, subsec. (2), Stats., and you inquire whether
such refunds may be paid if the taxes were not paid under
protest and suits commenced for recovery of the same.

Sec. 76.75, subsec. (5), outlines the procedure to be fol
lowed in securing such refunds. This statute, which expired
on July 1, 1937, but which was re-enacted by ch. 12, Laws
Special Session 1937, reads in part as follows:
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"No suit shall be maintained in any court to restrain or
delay the collection or payment of the tax herein imposed
upon any ground whatever, but the aggrieved taxpayer shall
pay the tax as and when due and if paid under protest at
any time within two years from the date of such payment
sue the state treasurer in an action at law to recover the tax
so paid, with interest at six per cent thereon, from the date
of pajmient. * *

It is manifest from a reading of the above statute that
refunds of chain store taxes can be obtained only when the
taxes have been paid under protest and by suit brought
within two years. The attorney general so held in two
opinions. See XXIV Op. Atty. Gen. 701; XXIII 228; note
also XXV 691.

At this point we call attention to ch. 326, Laws 1937,
providing:

"Within thirty days after the effective date of this act,
the state treasurer shall certify to the secretary of state the
name of each person, firm and corporation having paid
without protest the chain store tax imposed under subsec
tion (1) of section 76.75 of the 1933 statutes (section 1 of
chapter 469, laws of 1933), which provision has been de
clared unconstitutional, and the amount paid by each, and
the name of each person, firm or corporation having paid
said tax under protest but having failed to commence suit
for recovery within the two-year limitation, and the amount
paid by each. The secretary of state shall thereupon draw
his warrant on the state treasurer for the amount so
certified."

This provision, however, has no application to the claims
for refunds under consideration here, since these claims are
for taxes paid on December 2, 1937, January 17, 1938, and
January 19, 1938, respectively. We assume they were paid
for taxes accrued under sec. 76.75, as recreated by ch. 12,
Laws Special Session 1937, and hence do not come within
the purview of ch. 326, Laws 1937, which relates only to
taxes paid under the unconstitutional 1933 statute.

Sec. 20.06, subsec. (2), Stats., under which the refunds in
question are requested, is a statute dealing generally with
moneys paid into the state treasury in error. The provisions
of sec. 20.06, subsec. (2), must yield to the provisions of sec.
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76.75 (5) in accordance with the well-known rule of statu
tory construction that general statutes covering an entire
subject must yield to special statutes covering some particu
lar part thereof when effect cannot be given to both. State
ex rel. De Forest v. Hohe, 124 Wis. 8.
WHR

Public Health — Wells — One who drills wells on his own

land for use of lessees is not so engaged in well drilling in
dustry as to be subject to provisions of sec. 162.04, Stats.
One who contracts to construct for compensation is not

subject to provisions of sec. 162.04, Stats., where he sublets
actual performance of work to registered well driller, pro
vided contractor has not advertised or held himself out as
well driller.

April 5,1988.

Board of Health.

You inquire whether it is necessary for the owner of land
to register as a well driller under sec. 162.04, Stats., where
he constructs one or more wells on his own premises for the
purpose of supplying water to tenants in cabins located on
his property.

Sec. 162.04, subsec. (1), Stats., provides in part:

"Every person * * * before engaging in the indus
try of well drilling in Wisconsin as herein provided shall
*  * * make application to the board for registration as
a well driller * * *."

We must, therefore, determine whether such person is
"engaging in the industry of well drilling."
Words and phrases used in the statutes are to be con

strued and understood according to the common and ap
proved usage of the language. Sec. 870.01, subsec. (1),
Stats. "Industry" means systematic labor or habitual em-
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ployment, especially as a means of livelihood. Webster's
New International Dictionary, 2d edition. If not engaged
in as a means of livelihood or for profit, it does not come
within the ordinary meaning of the term. Rochester v.
Girl's Home, 194 N. Y. S. 236.

Sec. 162.04, subsec. (8), Stats., provides;

"Except as herein otherwise provided, no person, firm or
corporation shall engage in the industry of well drilling for
compensation in this state without having duly registered
and obtained a permit therefor as herein provided. No
permit shall be required of any person for driving, digging
or otherwise obtaining ground water supply for his own
personal use on real estate owned or leased by him, but such
well and the work done thereon shall comply and be in con
formity with law and the rules and regulations prescribed
by the board."

It is apparent from the foregoing that the element of
compensation must be present to bring well drilling within
the regulation and permit provisions of the law. The last
sentence of subsec. (8), quoted above, is merely explana
tory of what is already implied by subsec. (1) and the first
sentence in subsec. (8). Hence, it must not be regarded
as setting up the only well drilling situation which does not
require registration and a permit.
We therefore conclude that one who drills a well or wells

on his own land for the use of lessees, is not so engaged in
the well drilling industry as to be subject to the registra
tion and permit provisions of sec. 162.04, Stats.

You also inquire whether one may contract to construct
a well for compensation without a permit if the actual per
formance of the work is sublet to a registered well driller.

Whether or not an unlicensed person, firm or corpora
tion could be prosecuted under the act would depend on
whether he "advertises or holds himself out as * * *

a well driller * *

Sec. 162.06, Stats., relating to penalties, provides:

"Any person, firm or corporation who engages in or fol
lows the business or occupation of, or advertises or holds
himself or itself out as or acts temporarily or otherwise as
a well driller without first having secured the required per-
mit * * *" etc.
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A "well driller" is defined as anyone who has > duly regis
tered as such. Sec. 162.02, subsec. (6), Stats. One who
registers under sec. 162.04, subsec. (1), Stats., is licensed
to engage in the industry of well drilling. "Well drilling"
is defined in sec. 162.02, subsec. (4), Stats., "as the indus
try and procedure employed in obtaining ground water
from a well" by specified and other methods.

It would therefore appear that one who does not under
take the actual procedure of constructing a well or doing
the other acts specified in sec. 162.02, subsec. (4), Stats.,
and who does not advertise or hold himself out as a well
driller is not one "who engages in or follows the business
or occupation of * * * or acts temporarily or other
wise as a well driller" within the strict meaning of sec.
162.06, Stats. Where a statute is penal as well as remedial,
it must be construed as a penal statute, that is, strictly,
when it is sought to enforce the penalty. 59 C. J. 1121.
Probably in the great majority of instances where contracts
are made for well drilling, which contracts are to be sublet,
the original contractor advertises and holds himself out as
a well driller within the meaning of the statute and in such
cases there is a violation. Whether there is advertising or
holding out depends upon all of the facts and circumstances
in connection with a particular method of operation.
WHR
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Civil Service — Sec. 16.12, subsec. (1), Stats., requiring
candidates for civil service examinations to file formal ap
plications prior to taking such examinations, is mandatory,
and applicant for one examination who, by mistake, takes
examination for different position may not be certified for
latter position; neither may he be certified for position for
which he did file application if he failed to take examina
tion for that position.

April 5, 1938.

A. E. Garey, Director,

Bureau of Personnel.

You inquire whether it is legal under the civil service
law and rules to allow credit in an examination to a candi

date who did all of the required work in an examination for
which he had not specifically made application.
The candidate in question, whom we will refer to as X,

had filed application to take the examinations for enforce
ment officer and chief inspector. These two examinations
were given at the same time and place, as was also an ex
amination for chief enforcement officer. Candidates for the
position of chief inspector and chief enforcement officer
were required to take the examination for enforcement offi
cer as a build-up or part of their respective examinations.
However, except for such preliminary parts, the examina
tion for chief inspector and chief enforcement officer were
separate and distinct examinations although the examina
tions were comparable in difficulty and lead to positions of
equal salary range.

Candidate X had received permits entitling him to take
the examination of enforcement officer and chief inspector
in accordance with his application, but through some unex-
plainable circumstances or mistake he received and wrote,
in addition to the enforcement officer's examination, the
chief enforcement officer's examination instead of that of
chief inspector.
At first glance it would seem that X, having successfully

passed the chief enforcement officer's examination, should
be certified accordingly for that position even though he
had filed no application for such position. The difficulty.
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however, with such a disposition of the matter is to be
found in the wording of sec. 16.12, subsec. (1), Stats.,
which reads as follows:

"The director shall require persons applying for admis
sion to any examination provided for under sections 16.01
to 16.30, or under the rules of the board, to file in the office
of the bureau a reasonable time prior to the proposed ex
amination, a formal application."

If this statute is mandatory in its sCope X must be con
sidered ineligible for the position of chief enforcement offi
cer, since he did not file a formal application for such po
sition in the office of the bureau a reasonable time prior to
the examination.

It is true that when there is no substantial reason why
the thing by statute required to be done might not as well
be done after the time prescribed as before, no presump
tion that, by allowing it to be so done, it may work an in
jury or wrong, and nothing in the act itself, or in other acts
relating to the same subject matter indicating that the leg
islature did not intend that it should not be done after the
time prescribed than not done at all, courts will deem the
statute directory merely. Appleton v. Outagamie County,
197 Wis. 4.

It is doubtful, however, that this rule applies in the pres
ent instance.

In the first place, no application was filed by X for the
position of chief enforcement officer at any time either be
fore or after the examination.

Furthermore, it may properly be presumed that, by al
lowing X to file his application now, it may work an injury
or wrong to some other candidate. We are informed that
X's standing in the examination is such as to place him
among the first three eligible candidates. If X is ruled out,
candidate number four will become candidate number three
on the list. Thus, candidate number four would be deprived
of certification among the first three if sec. 16.12, subsec.
(1), is to be considered as directory rather than manda
tory.

Also, there is the element of administrative interpreta
tion of sec. 16.12, subsec. (1), Stats.
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It is our understanding that this statute has always been
rigidly adhered to in the past and that under no circum
stances has the director knowingly permitted a person to
take an examination without having filed an application in
advance and strictly within the time limits set for making
application.

It has always been considered that the long standing ad
ministrative interpretation of a statute by the officer
charged with its enforcement is entitled to great weight
and may well be decisive. State v. Johnson, 186 Wis. 59.
Applying this principle here, we must conclude that the
statute is mandatory rather than being merely directory.
The aim and purpose of all civil service laws must be that

of procuring efficient and well qualified personnel for public
service and under reasonable rules and regulations estab
lished by the commission applied uniformly and without
favor to all alike. Thus, in the instant case, had X request
ed the commission at the time of taking the examination
the privilege of taking the particular examination that he
did take and without previous filing and compliance with
the rules and regulations established by the commission, the
commission would without hesitation have advised X that
he could not take such examination. The commission can
not apply this rule impartially and waive the rule as to
some and refuse to waive it as to others. The rule has
never knowingly been waived by the commission. Does it
make any difference that the commission is now asked to
waive it after the happening of an event? The effect so
far as privilege is concerned is the same as if the commis
sion had waived the rule in advance of the examination.
There is only one practical method of procedure for the
commission to follow if the rule is to be applied impartially
and without favor, and that is for the commission to insist
upon a rigid adherence to the rule.
This may seem like a harsh rule in the particular in

stance, but any other procedure does result in favoritism.
If the result is more carefully examined, the rule is not as
harsh as it appears to be. The candidate presents himself
to the commission as a qualified applicant. It does not seem
that placing the responsibility upon the applicant to write
an examination for the particular position for which he is
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an applicant is placing too big a burden upon him. If he
qualifies for state service he will have equally as heavy bur
dens cast upon him in the future. In any event, this is the
only practical manner in which the rule can be applied
without favoritism. A waiver of the rule after examina
tion is just as vicious in result as is a waiver as to some
and a refusal to waive as to all prior to the examination.
We understand that the examination papers in this in

stance were plainly labeled and that the examining officer
gave clear instructions at the time of the examination.

Also, mimeographed instruction sheets were handed to each
candidate, containing among other things the following ex
press direction: "Compare the title on your permit with the
title on the booklet and be sure you have the right ma
terial."

Responsibility for following this direction rests squarely
upon the candidate and he must assume the consequences
of his failure to follow directions. If the civil service law
and regulations are to be effective and are to command the

respect and support of the public, exceptions and deviations
must not be countenanced. To do so only opens the door for
charges of favoritism and corruption, regardless of the
good faith and honest intentions of those entrusted with

the administration of the law.

We also understand that you are desirous of knowing
whether X may be certified for the position of chief inspec
tor, a position for which he filed application but for which
he did not take part of the examination.
This would obviously be irregular, even though the ex

amination for chief enforcement officer which he did write
is comparable to that of chief inspector. That candidates
for the same position must take the same examination is
such a fundamental principle in civil service that it scarcely
calls for comment. Any deviation from this rule would
form the basis for just complaint by other candidates and
would strike at the very foundation of the competitive sys
tem. Furthermore, it would hardly be fair to give another
examination at this time for chief inspector. If X were
now given the same examination as that taken by the other
candidates, he would be in a position of having the oppor
tunity of learning the questions asked from other candi-
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dates who have already taken the examination, and if he
were to be given a new and different examination to avoid
such difficulty, he would have to be judged on the basis of
an examination different from that taken by the others.
This should not be permitted, as we have already pointed
out.

In view of the foregoing we conclude that X may be cer
tified only for the position of enforcement officer, a position
for which he filed application and wrote the examination.
WHR

CTiminal Law — Gambling — Lotteries — Scheme where
by frequenters of store register and prizes are awarded to
those whose names are drawn by chance constitutes lottery
in violation of sec. 348.01, Stats.

April 6, 1938.

Victor 0. Tronsdal,

District Attorney,

Eau Claire, Wisconsin.

You ask whether the following scheme constitutes a lot
tery: A promoter distributes registration books among
such merchants as pay him a fee for the privilege of "rep
resentation." The merchants display these books in their
places of business and invite the public to sign. Each week
cash prizes are given away by lot among the class which
signs the registers. Announcement of winners is made at
a certain hour over the local radio station. A winner thus
announced is required to be present in the place of busi
ness where his name is registered when the announcement
is made in order to be eligible to collect the prize. At no
time is it necessary to buy anything.

Sec. 348.01, Stats., which provides a penalty for distrib
uting prizes by means of a lottery, does not define the term.
Where undefined, the term has no technical meaning. State
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V. Schwemler, (Ore.) 60 P. (2d) 938; 88 C. J. 286. Rather,
it is generic in nature. People v. McPhee, 189 Mich. 687,
108 N. W. 174. The universally recognized principle, how
ever, requires the concurrence of three elements: prize,
chance and consideration. 17 R. C. L. 1222; 88 C. J. 289.
The first two of these elements being plainly present here,
the subject of our inquiry is limited to the question of
whether there is consideration. The plan seems to have
been devised with a view to evading this particular pitfall,
and on its face participation is free in the sense that a pur
chase is not a prerequisite to a chance to win a prize. As
to whether or not such scheme shall be judged at its face
value, the authorities differ.
In Cross v. People, 18 Colo. 821, 82 P. 821, the proprie

tors of a shoe store gave free chances in a drawing of a
piano to all who would visit the store, whether customers
or not. In Yellow-Stone Kit v. State, 88 Ala. 196, 7 So. 888,
prizes were distributed by chance among patrons of a free
"medicine show," where profits depended on sale of medi
cine between acts. In each case the scheme was held not
a lottery because nothing of value had been paid directly
for a chance to win a prize. The benefit to the promoters
from augmented crowds was considered immaterial. The
same principle has found application in the following "bank
night" cases: State v. Hundling, 220 Iowa 1869, 264 N. W.
608; State v. Eames, 87 N. H. 477, 188 A, 590; Roswell v.
Jones, (N. M.) 67 P. (2d) 286; State ex rel. Dist. Att'y
Gen. V. Crescent Amusement Co., (Tenn.) 95 S. W. (2d)
810; Griffith Amusement Co. v. Morgan, (Tex.) 98 S. W.
(2d) U4:', People v. Shafer, 289 N. Y. S. 649, 160 Misc. 174.
However, in Mmtghs v. Porter, 157 Va. 415, 161 S. E.

242, a scheme whereby an automobile was raffled off among
those attending an auction sale, whether bidders or not,
was held to be a lottery. The court found that, the pur
pose of the scheme being obviously to attract potential bid
ders, the act of the plaintiff in attending the sale in re
sponse to defendant's announcement of the raffle was con
sideration for the latter's promise. In Glover v. Malloska,
288 Mich. 216, 218 N. W. 107, and in Featherstone v. Ind.
Serv. Sta. Ass'n., (Tex.) 10 S. W. (2d) 124, wholesale oil
dealers sold tickets to retailers who distributed them free
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to all who would call at the service station. The tickets
entitled the holder to a chance in the drawing of an auto
mobile. In each case the scheme was held to be a lottery,
the courts finding consideration in increased patronage and
the attendant profits thus diverted from other dealers not
engaged in the scheme. In Willis v. Young, (1907) 1 K. B.
448, 96 L. T. N. S. 155, tokens bearing numbers were dis
tributed free among the public to increase interest in a
weekly newspaper. Prizes were drawn periodically and
winning numbers were published in the newspaper. Al
though the same information could be obtained free by
calling at the newspaper office, the scheme was held to be a
lottery, the court finding consideration to have been paid
collectively by the increased number who in fact bought the
paper during the contest.
These last mentioned cases are more in line with the

principle that lottery statutes are to be construed broadly
with a view to preventing the mischief aimed at, viz., stim
ulation of the gambling spirit and the natural desire to get
something for nothing. 38 0. J. 306. Moreover, they seem
to be based on a more practical concept of the nature of
consideration and thus pierce the semblance of free partici
pation which cloaks so many of these schemes.
A consideration may consist of a benefit to the promisor

or a detriment to the promisee. Dohr v. Wolfgang, 151
Wis. 95, 138 N. W. 75; Gegare v. Fox R., etc., Co., 152 Wis.
548, 140 N. W. 305; Drover's, etc.. Bank v. Tichenor, 156
Wis. 251, 145 N. W. 777.
Not every benefit or detriment is consideration however.

The test is whether the element of bargain or agreed ex
change is present, i. e.; Is the benefit enjoyed or the detri
ment suffered the quid pro quo of the promise? Com. Nat.
Bank v. Smith, 107 Wis. 574, 83 N. W. 766; Clapp v.
Wehh, 52 Wis. 638, 9 N. W. 796; Briggs v. Miller, 176 Wis.
321,186 N. W. 163; 1 Restatement of the Law of Contracts,
sec. 75.

In the instant case the presence of the contestant in the
place of business is twice required — once in order to sign
the register, and again when announcement of winners is
made in order to claim the prize. Can such detriment be
said to be the quid pro quo of the promise?
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According to Williston an aid in determining this ques
tion is whether the happening of the condition may be ex
pected to be a benefit to the promisor. 1 Williston, Cont.
(rev. ed.), sec. 112. See also State of Vermont v. Wilson,
— Vt 196 Atl. 757.
It must be supposed that the motive behind this plan is

not completely altruistic and that the merchants involved
anticipate some material benefit from it. The presence of
throngs of potential customers may reasonably be expected
to divert at least some quantum of trade from nonpartici-
pating merchants, and perhaps induce some sales which
might not have been made had not the customer first been
lured into the store by the promise of something free.
Thus, it may well be concluded that the element of consid
eration is present and that the scheme consequently falls
within the purview of the lottery statute.
WHR

School Districts — No minimum number of pupils is nec
essary to constitute school.

April 14, 1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You have requested the opinion of this office on the ques
tion : "How many pupils are necessary to constitute a legal
school?"

The law does not prescribe that any specified number of
pupils must be in attendance at an institution of learning
before the same may legally be called a school. In sec. 40.01
of the statutes the legislature defined a great many terms
used in connection with schools and school districts. The
legislature, however, did hot specify that an institution of
learning must have any minimum number of pupils before
it could legally be classified as a school.
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In the absence of a statutory definition of a school it
would have the meaning attached to it in ordinary usage.
See sec. 370.01 subsec. (1). A school has been defined as
"A place for instruction in any branch or branches of
knowledge; an establishment for imparting education; also,
the institution or collective body of teachers and learners in
such a place * * Webster's New International
Dictionary.

Within the contemplation of law, an institution of learn
ing would not lose its status as a school even though only
one pupil were in attendance. The number of pupils in at
tendance at a school would, of course, affect the advisa
bility of maintaining the institution because a small num
ber of pupils would increase the per capita cost of instruc
tion. The number of pupils in attendance at a school in some
cases would affect the amount of state aid paid. See sec.
40.87. A limited number of pupils may, in other ways, af
fect the operation of a school but the number of pupils in
attendance at an institution does not determine whether such
institution can properly be designated as a school.
JRW

Indigent, Insane, etc. — Parole — Inmate paroled from
central state hospital for insane under provisions of sec.
51.284, Stats., is not automatically released after expiration
of two year parole period.

Committing court retains jurisdiction to determine san
ity or insanity of inmate committed to central state hos
pital for insane pursuant to subsec. (4), sec. 357.13, Stats.

April 15,1938.
Board op Control.

You request our opinion as to whether feeble-minded indi
viduals committed to the central state hospital for the in
sane under sec. 357.13, Stats., and later paroled pursuant to
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the provisions of sec. 51.234, Stats., are automatically re
leased from the jurisdiction of the central state hospital
after a continuous two year parole period as contemplated
by sec. 51.13, Stats.

Subsec. (1), sec. 51.23, Stats., provides as follows:

"The provisions of all statutes relating to state hospitals
for the insane, except subsections (1), (2), (4), (5), and
(6) of section 51.12 and section 51.13, are applicable to the
central state hospital for the insane."

Sec. 51.13, Stats., provides for the parole of inmates, leave
of absence, presumption of sanity and discharge by lapse of
time, and permits each superintendent of the state and
northern hospitals for the insane and the Milwaukee county
hospital for the insane to allow any inmate to go at large on
parole, if in their opinion it is safe and proper to do so.
After the expiration of two years from the time of grant
ing such parole the presumption of insanity against such
person so paroled shall cease and, until a new adjudication
to the contrary, he shall be presumed to be sane.

It will be noted that none of the provisions of sec. 51.13,
Stats., are applicable to the inmates of the central state hos
pital for the insane. Those committed to the central state
hospital may be released only by following the provisions of
sec. 51.234, Stats., and this section does not provide for the
automatic release of such inmates from the jurisdiction of
the hospital authorities after a continuous two year parole
period.
Sec. 357.13, Stats., indicates the procedure to be followed

to obtain the permanent release of an inmate from the jur
isdiction of the hospital. This statute provides, in effect,
that the inmate can be released only upon a rehearing as to
his sanity and a determination by the court that he is
neither insane nor feeble-minded.

You are therefore advised that, even though an inmate of
the central state hospital for the insane is paroled, the mere
passage of the two year period of time does not operate as a
permanent release, and such passage of time does not oper
ate to establish a presumption of sanity.
You also ask whether the court originally committing the

inmate has the jurisdiction or authority to discharge a pa-
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tient from the central state hospital for the insane at any
time after commitment, regardless of whether the inmate is
insane and feeble-minded and committed pursuant to sec.
857.13, Stats., without such patient having been found to be
sane or not feeble-minded.

Sec. 357.13, subsecs. (3) and (4), Stats., provide as
follows:

"Upon the recovery of such person from his insanity or
feeble-mindedness the said superintendent shall notify the
court in which such indictment or information is pending
of such recovery, and said court shall thereupon issue to the
sheriff of the county a warrant requiring him to take such
accused person into his custody and confine him in the
county jail of said county pending trial, sentence, or com
mitment for such offense; but such person may be released
on recognizance or bail as provided in chapter 361."

"Any person committed under the provisions of this sec
tion shall at any time after said commitment be entitled to a
rehearing as to such sanity as provided by, and according to
procedure outlined in, section 51.11, except such person shall
make his application for rehearing to the court from which
he was committed. If upon such rehearing a jury shall de
termine he is insane or feeble-minded, then another hearing
shall not be had thereafter unless the court which had juris
diction in the first case shall be satisfied there is reasonable
cause to believe that there is an improvement in the person's
mental condition, in which case such court may order an
other jury trial. If it shall be determined, pursuant to any
such re-examination, that the insanity or feeble-mindedness
of such accused person is incurable he shall be treated and
disposed of as persons incurably insane or feeble-minded
are required by law to be treated; but no such person shall
be removed or discharged from said hospital or home except
upon the order of the court having jurisdiction over such
person for trial, sentence or commitment."

It will be noted that the above cited sections of the stat

utes provide a very definite procedure to be followed for the
release of any person committed to the central state hospital
for the insane in the event his mental condition is such that

he should be released.

You are therefore advised that the court committing the
inmate retains jurisdiction for the purpose of determining
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the sanity or insanity of the inmate at any time thereafter.
The rehearings, however, are to be held pursuant to the pro
visions of sec. 357.13, subsec. (4), Stats.
LEV

Education — School Administration — State Aid — Su

pervising Teachers — State aid to counties for salaries of
county supervising teachers under sec. 39.14, subsec. (7),
Stats., should be refused where sec. 39.14, subsec. (2), has
been violated in fixing such salaries.

April 16,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You state that under sec. 39.14, subsec. (7), Stats., the
state superintendent of public instruction has adopted and
promulgated a salary schedule for county supervising teach
ers and that the county board of a certain county is not com
pensating its supervising teachers in accordance with this
schedule, in violation of sec. 39.14, subsec. (2), Stats.
We are asked whether the state superintendent of public

instruction may legally refuse certification of state aid to
the county in question for paying the salaries of such super
vising teachers under sec. 39.14, subsec. (7), Stats.

Sec. 39.14 (2), Stats., provides that the county board shall
fix the salary of supervising teachers and that the salary
fixed is not to be less than the amount the supervisor is en
titled to under a schedule set up by the state superintendent
of public instruction under sec. 39.14 (7), Stats.

Sec. 39.14 (6) makes provision for reports by county su
perintendents to the state superintendent relating to such
supervising work and, among other things, such reports are
to include the salary paid.

Sec. 39.14 (7), Stats., provides:
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"On receipt of such report, and it appearing from an
actual inspection by direction of the state superintendent
that the work of such supervising teacher has been efficient,
and that she has devoted her time exclusively to the duties
of the position, the state superintendent shall certify in fa
vor of the county which employed her, the amount of the
salary paid but not to exceed an amount to which such
teacher shall be entitled under a salary schedule for super
vising teachers to be adopted and promulgated by the state
superintendent of public instruction which shall provide for
a salary range of from twelve hundred to seventeen hundred
dollars per year, varying with length of service and pro
fessional training. The county shall also be entitled to re
imbursement for the actual and necessary expenses paid to
her in the year preceding, and file it with the secretary of
state, whereupon he shall draw his warrant for the amount
of the certificate and in favor of the proper county
treasurer.

This office has ruled that supervising teachers are entitled
to the minimum salary provided for under sec. 39.14, subsec.
(2), Stats. XXV Op. Atty. Gen. 67; see also opinion to the
district attorney of Grant county from this department un
der date of March 5,1938.*

As respects state aid, the situation is to be distinguished
from that which was discussed in our opinion to your de
partment under date of February 7, 1938,t wherein we
pointed out that state aid may not be withheld because of
failure of the county treasurer to keep separate accounts of
school moneys as required by sec. 40.57, Stats., since the
manner in which the city treasurer keeps his accounts
would not necessarily appear in any reports submitted to the
state superintendent in connection with the granting of state
aid under sees. 40.39, subsec. (4), and 40.87, subsec. (5),
Stats., and consequently could not be passed upon by the
state superintendent.

Here, however, the state superintendent must directly
pass upon reports containing evidence of illegal salary pay
ments. It is no part of the duties of a public official to con
nive at the violation of law by approving and certifying a re-

*Page 136 of this volume.

fPage 82 of this volume.
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port which shows illegality on its face. Sec. 39.14, subsecs.
(2), (6) and (7), Stats., all relating to supervising teach
ers and their salaries, are to be read together, and when so
read and construed we conclude that it is your duty, as a
matter of sound public policy, to refuse certification where
the salary schedules of supervising teachers set forth in the
reports in question are in violation of law.
WHR

Tuberculosis Sanatoriums — Addition to county tubercu
losis sanatorium for purpose of handling soiled linen, and
new garage erected on premises comes within purview of
sec. 50.07, subsec. (2), par. (d). Stats.

April 25,1938.

Board op Control.

Attention A. W. Bayley, Secretary.

You have asked for an opinion interpreting sec. 50.07,
subsec. (2), par. (d). Stats., which directs the board of con
trol, in the determination of actual per capita cost to be
charged by a tuberculosis sanatorium for state-at-large and
other county patients, to include a sum to apply on the cost
of new additions made to such sanatorium after January 1,
1937. You wish to know whether the following, built dur
ing 1937, may be considered "new additions" within the
meaning of the statute: (1) a small addition to the sana
torium structure for the purpose of handling and sorting
soiled linen, costing $3,185.10, and, (2) a twenty-car ga
rage built at an approximate cost of $6,000.00.
At the outset we wish to call attention to our opinion to

your department under date of April 1, 1938,* wherein we
pointed out that a nurses' home and fixtures appurtenant
thereto come within the purview of sec. 50.07 (2) (d).

*Page 201 of this volume.



Opinions of the Attorney General 235

Stats. This opinion discusses the meaning to be ascribed to
the word "addition" and the broad general purpose of sec.
50.07 (2) (d). It was there stated that any building or
structure on the premises and in close proximity to the main
structure, and which is properly incident to and aids and
facilitates in the functioning of the institution, may be con
sidered as subject to the conditions of sec. 50.07 (2) (d),
Stats.

In the light of this discussion we conclude that:
1. The small addition to the sanatorium structure for the

purpose of handling and sorting soiled linen is both phys
ically attached to the main structure and is necessary and
proper to the functioning of the sanatorium. Consequently
it is a "new addition" within the meaning of sec. 50.07,
subsec. (2), par. (d). Stats.

2. The garage, although not physically connected with the
main structure, is also a "new addition" within the meaning
of the statute since it forms an integral part of the entire
unit and is presumably necessary in the operation of the
institution as a complete plant. In other words, such ga
rage is one of the "facilities" of the sanatorium within the
provisions of the statute.
WHR

Banks and Banking — Corporations — Trust Companies
— Foreign trust company may not sell securities in Wis
consin through medium of one of its agents licensed as Wis
consin dealer. Except as permitted by sec. 228.12, subsec.
(1), Stats., foreign trust company may not qualify to do
business in this state. Upon compliance with terms and
conditions of sec. 223.12, subsec. (1), foreign trust company
may do business in this state to limited extent authorized by
said section.

April 26,1938.

Banking Commission.

You state that certain foreign trust companies are indi
rectly doing business in this state as dealers in securities,
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and that this is done by having their employees obtain
licenses in their own names as dealers in Wisconsin. The
employees so licensed solicit the purchase of securities but
the customers are informed that they are doing business
with the foreign trust company and all orders are confirmed
by such trust companies.
We are asked whether an employee of such a foreign

trust company may be licensed as a security dealer under
the Wisconsin statutes.

Sec. 189.02, subsec. (1), Stats., which defines the word
"agent" as used in the securities law of Wisconsin, provides
in part:

" 'Agent' includes every natural person who in this state
for compensation represents or acts for another with au
thority in the sale of any security * *

Sec. 189.02, subsec. (2), defines the term "dealer" in part
as follows:

" 'Dealer' includes every person and company, not an
agent, who in this state, for compensation, sells or accepts
orders for purchase of any security issued by others.
Hi 4: Hi »

It is thus apparent that the terms "agent" and "dealer,"
as used in the securities law, are mutually exclusive and can
not overlap. A "dealer" cannot be an "agent" under the
wording of the above statute, and you are therefore advised
that a foreign trust company may not obtain a dealer's
license for one of its agents or employees in Wisconsin.
You have also inquired whether a foreign trust company

may qualify to do business in this state.
Sec. 226.02, subsec. (1), Stats., sets up the requirements

which must be met by a foreign corporation seeking to do
business in this state. Subsec. (2) provides certain excep
tions to such license requirements and concludes with these
words:

"* * * provided, that nothing herein contained shall
be construed as authorizing any foreign corporation to
transact the business of a bank or trust company."
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However, foreign trust companies do enjoy certain lim
ited rights to do business in Wisconsin by virtue of sec.
223.12, subsec. (1), Stats., which reads:

"Any trust company, incorporated under the laws of any
other state, named by any resident of this state, as executor
or trustee, or both, under his last will and testament or any
codicil thereto, may be appointed and may accept appoint
ment and may act as executor of, or trustee under, the last
will and testament of any such person in this state, or both,
provided trust companies of this state are permitted to act
as such executor or trustee, or both, in the state where such
foreign corporation has its domicile, and such foreign cor-
portation shall have executed and filed in the office of the
banking commission a written instrument appointing such
commission in its name of office its true and lawful attorney
upon whom all process may be served in any action or pro
ceeding against such executor or trustee, affecting or relat
ing to the estate represented or held by such executor or
trustee, or the acts or defaults of such corporation in refer
ence to such estate, with the same effect as if it existed in
this state and had been lawfully served with process therein,
and shall also have filed in the office of such commission a
copy of its charter, articles of organization and all amend
ments thereto certified to by the secretary of state or other
proper officer of said foreign state under the seal of office
together with the post-office address of its principal office
and shall further have complied with the provisions of sec
tion 223.02 of the statutes."

Subsec. (3), sec. 223.12, Stats., makes it apparent that the
rights granted by subsec. (1), above quoted, are not to be
extended by implication so as to include the transaction of
general unrestricted trust business. Subsec. (3) provides:

"No such foreign corporation, having authority to act as
executor or trustee under the last will and testament of any
person, shall establish or maintain directly or indirectly any
branch office or agency in this state or shall in any way so
licit directly or indirectly any business as executor or trus
tee therein. If any such foreign corporation violates this
provision, such foreign corporation shall not thereafter be
appointed or act as executor or trustee in the state."

Attention is further called to sec. 223.08, Stats., which

provides in part:
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"* * * All persons, partnerships, associations, or cor
porations not organized under the provisions of this chap
ter, except state banks vested with trust powers under and
pursuant to the provisions of subsection (6) of section
221.04, are hereby prohibited from using the word 'trust'
in their business, or as portion of the name or title of such
person, partnership, association, or corporation. * *

In construing this section in III Op. Atty. Gen. 32, it was
pointed out that a foreign corporation cannot attain any
other or greater powers than a domestic corporation, and
that consequently a foreign corporation having the word
"trust" as a part of its corporate name cannot be authorized
to do business in this state. See also VIII Op. Atty. Gen. 473.
Thus it is apparent that, except as permitted under sec.

223.12, subsec. (1), above quoted, a foreign trust company
is not authorized to do business in this state. Upon compli
ance with the statutory provisions of sec. 223.12, subsec.
(1), a foreign trust company may do business in this state
to the limited extent authorized by said statute.
WHR

NSB

Public Officers — City Sealer of Weights and Measures
— City has right to add to duties imposed on sealer of
weights and measures that of testing gas and electric
meters.

April 27,1938.

George Warner, Chief Inspector of Weights & Measures,

Department of Agriculture & Markets.

In your recent letter you state that a certain city contem
plates an ordinance requiring the city sealer of weights and
measures to test gas and electric meters used in the city;
that the city sealer now tests scales, measures, etc., and is
under the general supervision of the weights and measures
department and the city contemplates adding this additional
duty to his other weights and measures activities.
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You direct our attention to sec. 196.17, Stats., which pro
vides a method for the testing of gas and electric meters by
the public service commission. You inquire whether there
would be any conflict between sec. 196.17 and a properly
drawn city ordinance making it mandatory for the city seal
er to test these devices. Said sec. 196.17, Stats., provides:

"(1) The commission shall provide for the examination
and testing of all appliances used for measuring any prod
uct or service of a public utility.
" (2) Any consumer or user may have any such appliance

tested upon payment of the fees fixed by the commission.
" (3) The commission shall establish reasonable fees to be

paid for testing such appliances on the request of the con
sumers or users, the fee to be paid by the consumer or user
at the time of his request, but to be paid by the public utility
and repaid to the consumer or user if the appliance be found
defective or incorrect to the disadvantage of the consumer
or user."

We understand that the commission has not made any
provision requiring the sealer of weights and measures to
test gas and electric meters. He is, however, an officer or
employee of the city and the city undoubtedly under its gen
eral charter powers may add to his duties those contem
plated. We are, however, of the opinion that the additional
service of the sealer of weights and measures would not in
any way be binding on the commission, as the commission
has the right to act independently of the city.
JEM
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Charitable and Penal Institutions — Feeble-minded —

Courts — Juvenile Court — Minors — Child Protection —

Juvenile court may commit child who has been found delin
quent and who is mentally deficient to southern Wisconsin
colony and training school.

April 28,1938.
Board of Control.

You state that A was on the 16th day of September, 1937,
found to be a "delinquent child, in that she habitually so de
ports herself as to injure or endanger the morals or health
of herself and others" and was accordingly committed by
the acting judge of the juvenile court of Milwaukee county
to "the care and custody of Southern Wisconsin Colony &
Training School at Union Grove, Wisconsin (said commit
ment being made as provided in chapter 48, sec. 48.07, sub-
sec. (1), (b) for and during the period until she is 21 years
of age, unless same be hereafter modified by order of the
court."

You also state that said girl was mentally deficient at the
time of her commitment and that the court was conversant

with that fact. You wish to be advised whether the juvenile
court may commit to the institution in question or whether
it may commit only to institutions mentioned in other sec
tions of chapter 48, Stats.
The provisions of chapter 48 of the statutes were incor

porated into the written law at rather a recent date, to wit,
in 1929. This chapter was enacted because the legislature
felt that delinquent and neglected children should be dealt
with in a more intelligent manner than had theretofore been
possible, due to the fact that the hands of our various courts
had been more or less tied by the statutory law. This chap
ter not only provides that all actions against such children
shall be heard before a juvenile court but it gives such court
very broad discretionary powers. In fact, it becomes ap
parent upon reading the whole of the act that it was the
legislative intent to surround unfortunate children with a
protective barrier which would result in their best interests
being served and their rights protected. The act recognizes
the fact that children may do many things through no par-
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ticular fault of their own which, if done by a more mature
person, would be criminal acts. It also recognizes the fact
that in order to properly administer the provisions thereof
in accordance with the intent of the legislature, broad dis
cretionary powers must be given to juvenile courts estab
lished for the particular purpose of administering the act.
Among the discretionary powers above referred to are

those given by sec. 48.07, par. (1), subsec. (b), which pro
vides as follows:

"If the court shall find that the child is delinquent, neg
lected or dependent, it may:

«:{! :ie

"(b) Commit the child to a suitable public institution or
to a suitable child welfare agency licensed by the state board
of control and authorized to care for children or to place
them in suitable family homes. The terms and duration of
such commitments, other than to the industrial school for
boys or to the industrial school for girls, shall in each case
be fixed by the court, subject to modification by the court on
its own motion or otherwise; provided that in case of com
mitment to a county home for dependent children the terms
of such commitment shall not exceed three months at any
time, subject however to the power of the court after the
three months' period to extend the term as special circum
stances require; and provided further, that the court upon
application before commitment may consider the wishes of
the parent or guardian in the selection of a suitable institu
tion or agency

The above quoted statute clearly provides that the court
may commit such a child to some "suitable public institu
tion." What is a suitable public institution must be deter
mined from all of the facts surrounding each particular
case. That this was the legislative intent is clearly indicated
by sec. 48.10 (1), which provides as follows:

"The court may cause any person coming under its juris
diction to be examined by a physician, psychiatrist or clini
cal psychologist as defined in section 52.02, appointed by the
court, in order that the condition of such person may be
given due consideration in the disposition of the case. The
expenses of such examination, when approved by the court,
shall be paid by the county. In counties maintaining an ex
amination service by one or more physicians, psychiatrists
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and clinical psychologists such county service shall be used
for the purposes of this subsection."

This subsection contemplates that the court may, if it
deems it advisable, ascertain the mental condition of the
child and give due consideration to the facts found in dispos
ing of the case. This subsection indicates that the legisla
ture had the provisions of chapter 52 of the statutes in mind
at the time of enactment, as reference is specifically made to
it. With the foregoing in mind, we cannot conclude that it
was the legislative intent that a child, if found to be insane
or feeble-minded, should be committed to the industrial
school or the state public school or any other equally inap
propriate institution or other agency named in chapter 48.
It must have been the legislative intent that the child should
be committed to some "public institution" which has facili
ties to properly care for it. The southern Wisconsin colony
and training school being such a public institution, we can
not conclude that it was unlawful or an abuse of discretion
to commit this child thereto.

The above leaves one more question to be answered. Did
the court have the power, considering the provisions of
chapter 52, to commit such child without following the pro
cedure provided for by that chapter?

Chapter 52 provides a very definite procedure to be com
plied with in committing patients to the institutions named
therein and from a reading of the statute one would be in
clined to believe that such procedure must be strictly fol
lowed in order to make a valid commitment. However, that
chapter was in effect prior to the enactment of chapter 48
and it is a well-known rule of statutory construction that a
general provision, concerning a subject as a whole, must be
deemed to have been intended as subordinate to a particular
provision relating to a particular element included in such
subject. Mason v. Ashland, 98 Wis. 540.
Our courts have also said that "there is no more familiar

rule relating to the construction together of two statutes
which conflict, than that, so far as they cannot reasonably
be both given full effect, the later statute is to be regarded
as having been intended to supersede the earlier one."



Opinions of the Attorney General 243

State ex rel. M. A. Hanna Dock Co. v. Willcuts, 148 Wis.
449, 453.

In the present matter, sec. 48.07 and sec. 48.10, Stats.,
were not only enacted after the enactment of chapter 52 but
they also deal with a particular type of case or subject. They
deal with neglected or delinquent children while chapter 52
deals with general requirements for admission. By the en
actment of sees. 48.07 and 48.10, the legislature evinced the
intent that the procedure relative to delinquent children
should take precedence over the general provisions of chap
ter 52. The legislature provided for a mental examination.
It next provided that the facts ascertained from such exam
ination should be taken into consideration in disposing of
the case and it then provided that the court might commit
such child to a "suitable institution." Certainly the institu
tion to which this child was committed was a suitable one.
In fact, it is primarily maintained for the purpose of caring
for mental cases—children or otherwise. Therefore, you are
advised that the court did not err in committing the child to
the southern Wisconsin colony and training school.
NSB

AGH
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Civil Service — Public Officers — Deputy Sheriff — In
counties'which have adopted civil service ordinance for dep
uty sheriffs pursuant to sec. 59.21, subsec. (8), Stats., only
one examination needs to be given where more than one va
cancy exists provided vacancy to be filled has no relation to
residence in town, city or village. In such cases separate ex
amination must be held to fill such positions.

April 28,1938.
John P. McEvoy,

District Attorney,

Kenosha, Wisconsin.

You state that Kenosha county has adopted a civil service
ordinance for deputy sheriffs in accordance with the provi
sions of sec. 59.21, subsec. (8), par. (a). Stats. Recently the
county board has authorized the sheriff to hire two new dep
uties. The question has now arisen as to whether both of
these candidates may be chosen as a result of one competi
tive examination, or whether two competitive examinations
are necessary.

Sec. 59.21 (8) (a). Stats., making provision for civil serv
ice for deputy sheriffs, reads in part as follows:

"* * * the county board * * * may further pro
vide by ordinance, that deputy sheriff positions shall be filled
by appointment by the sheriff from a list of three persons
for each position, such list to consist of the three candidates
who shall receive the highest rating in a competitive exam
ination of persons residing in such county for at least one
full year prior to the date of such examination * * *
The director of the state bureau of personnel shall upon re
quest of the county board conduct such examination accord
ing to the methods used in examinations for the state civil
service and shall certify an eligible list of three names for
each position to the sheriff of such county who shall there
upon make an appointment from such list to fill such posi
tion within ten days after the receipt of such eligible list.
*  * * In the event that a civil service commission is de
cided upon for the selection of deputy sheriffs, then the
provisions of sections 16.31 to 16.44 shall apply so far as
consistent with this subsection, except sections 16.33, 16.34
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and 16.43 and except the provision governing minimum
compensation of the commissioners and except that such or
dinance may provide for three commissioners."

The foregoing statute makes provision for appointment
from a list of three candidates who shall receive the highest
rating in a competitive examination. Such provision might
be construed to mean that a separate examination must be
given for each vacancy since, after making one appoint
ment, it would be impossible to make a further appointment
from a list of the three candidates who receive the highest

rating in the examination. Assuming, for instance, that the
first vacancy is filled by the appointment of a candidate plac
ing first in the examination, the next list of three candidates
would consist of those who placed second, third and fourth,
respectively, in the list rather than those three who received
the highest ratings.
However, to so read the above statute as to require sep

arate examinations for two vacancies of the same nature oc

curring at the same time would be contrary to the usual
practice under civil service laws. It would be expensive,
cumbersome and entirely unnecessary as far as any basic
principles of the merit system are concerned. If the statute
is open to construction at all, it should not be so construed
as to reach such an unreasonable result if any other inter
pretation is possible.
If the above statute is read as a whole and effect is to be

given to every part thereof, we must not overlook the provi
sions contained in the last sentence of the section, which pro
vides that, with certain exceptions not material here, the pro
visions of sees. 16.31 to 16.44 shall apply so far as they are
consistent with sec. 59.21, subsec. (8), Stats. Under sec.
16.35, subsec. (1), it is specifically provided that if more
than one vacancy in the same class or position is to be filled,
one additional name shall be certified for each additional va

cancy. Sec. 16.35, subsec. (3), Stats., provides that the ap
pointing power may object to one or more persons named,
and if the objection is sustained, the commission shall cer
tify in addition the name next following upon the eligible
list.

Doubtless it occurred to the legislature in passing sec.
59.21 (8) (a) that it would be awkward and inexpedient to
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repeat the various detailed provisions of the civil service
law, such as the above mentioned provisions, in making pro
vision for appointment of deputy sheriffs by civil service.
Hence, such provisions were, to a large extent, incorporated
by reference in the last sentence of sec, 59.21 (8) (a), which
applies to counties such as Kenosha county, having a civil
service commission.

We see no real inconsistency between the first part of sec.
59.21, (8) (a), providing for appointment from a list of
three candidates receiving the highest rating in a competi
tive examination, and those provisions of ch. 16 incorpo
rated in the last sentence of the subsection, which provides
for appointments to fill additional vacancies. As a matter
of fact, these provisions from ch. 16 supplement and fill out
what would otherwise be a serious gap in sec. 59.21 (8) (a).
We therefore conclude that but one examination need be

given for the position of deputy sheriff where more than one
vacancy occurs at the same time, provided the vacancy to be
filled has no relation to residence in a town, city or village.
In such cases we are of the opinion that a separate examina
tion would have to be held to fill such positions.
WHR

NSB



Opinions of the Attorney General 247

Contracts — Counties — County Board — County Board
Committee — When county committee has set up lime proj
ect without authorization by county board, county may by
subsequent action of county board ratify and approve acts
of committee provided that contracts and liabilities incurred
are not subject to some other legal infirmity.

April 29,1938.
James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

In your letter you state:

"A committee appointed by the board of supervisors of
Crawford county, Wisconsin, known as the agricultural com
mittee, on July 26, 1934, according to the minutes of the
meeting, decided to put on a lime project whereby the WPA
were to furnish the labor and the farmers were to purchase
the lime at $1.00 per ton. This $1.00 was to be spent to pay
for the grinding and hauling and it was presumed to be a
self-supporting project. The collection of the funds was sup
posed to be supervised by the agricultural committee in con
junction with the county agent. This money as collected by
the county agent was paid into the county treasurer's office
and paid out only on signed vouchers from the county agent.
The agricultural committee had never received any au
thority from the county board at any of the sessions to enter
into this lime crushing project. There is now a shortage of
approximately $2,000.00 which is still owing to the lime
crushers."

You do not state how this deficit arose. In as much as the

government pays the labor costs upon WPA projects, we as
sume that the deficit arises out of something other than la
bor costs, such as purchase or rental of equipment and per
haps purchase of material.
You wish to be advised whether the county board may au

thorize payment of the deficit that has been incurred.
The county agricultural committee probably did not have

authority to conduct this project without authorization from
the county board. However, there is no question but that
the county board could have authorized such a project. Sec.
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59.08, subsec. (18), Stats. Projects or contracts that the
board may authorize in the first instance may be adopted by
ratification by the board provided there is no legal infirmity
in the contracts sought to be ratified, such as failure to sub
mit a contract that requires awarding of bid to the lowest
bidder, etc. See Wagner v. Milwaukee, 196 Wis. 828, Shulse
V. Mayville, 223 Wis. 624.
You are therefore advised that unless the obligations and

liabilities incurred are subject to some legal infirmity other
than failure of the county board to authorize the agricul
tural committee to conduct the project, the county board
may by appropriate action approve and ratify the acts of the
committee and pay the deficit that has been incurred.
NSB

Appropriations and Expenditures — Counties — County
Board — Salary of elective county officer may not be
changed during his term of office, but county board may at
its organization meeting in month of May change salary of
officer whose term commences following January.
At its May meeting county board may increase number

of days for which compensation is allowed for committee
meetings and exercise all powers which may be exercised at
annual meeting.

April 29,1938.
Clarence J. Dorschel,

District Attorney,

Green Bay, Wisconsin.

You have inquired whether, at the organization meeting
of the county board on the first Tuesday of May, an elective
officer's salary may be raised for the balance of his term.
This question is answered by sec. 59.15, subsec. (1),

Stats., which provides that salaries of county officers are to
be fixed at the annual meeting of the county board and that
the salaries so fixed shall not be increased or diminished dur

ing the term of office.
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Secondly, you inquire whether an elective officer's salary
may be changed at the May meeting of the county board
where such change relates to the term of office commencing
January 1,1939.
As above pointed out, sec. 59.15, subsec. (1), makes pro

vision for the fixing of the salaries of county officers at the
annual meeting of the county board, which is held on the
Tuesday next succeeding the second Monday of November.
However, sec. 59.04, subsec. (1), par. (b), Stats., makes pro
vision for an organization meeting of the county board on
the first Tuesday of May in each year. This subsection fur
ther provides that at such organization meeting the board
may transact any and all business permitted by law to be
transacted at the annual meeting. This being true, and since
salaries may be fixed at the annual meeting, it must be con
cluded that they may also be fixed at the organization meet
ing in May, subject to the limitation of sec. 59.15, subsec.
(1), Stats., discussed above.

It should also be noted that the requirement relating to
fixing of salaries at the annual meeting is directory only and
that salaries may be fixed at special meetings of the county
board. See XXIV Op. Atty. Gen. 88.

Thirdly, you inquire whether the county board at its May
meeting is authorized to increase the number of days for
which compensation and mileage may be paid to committee
members, such committees to be appointed after the organi
zation meeting.
We believe that the county board may at its organization

meeting increase the number of days for which compensa
tion and mileage may be paid to committee members. How
ever, in a case of counties having more than twenty-five
thousand population, the number of days of service on one
or more committees is limited to thirty under sec. 59.06 (2)
(b). Stats., except that the county board may, by a two-
thirds vote, increase the number of days for which compen
sation and mileage may be paid. In an opinion to the dis
trict attorney of Eau Claire county under date of March 29,
1938,* it was ruled that such increase might be voted after
the holding of the additional committee meetings.

*Page 181 of this volume.
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Lastly, you inquire whether the county board at its or
ganization meeting may by virtue of sec. 59.04 (1) (b), 
Stats., transact any and all business not otherwise desig
nated to be transacted at the annual meeting. 

It is specifically provided in this section that the county 
board may at its organization meeting transact all business 
which may be transacted at the annual meeting. The powers 
which may be exercised at the annual meeting and therefore 
at the organization meeting are those general powers of the 
county board enumerated in sec. 59.07, Stats., and the spe
cial powers enumerated in sec. 59.08, Stats. 
WHR 

Bridges and Highways - Law of Road-Public Officers 
- Traffic officer acting under sec. 85.19, subsec. (6), Stats.,
may only move vehicle to position permitted by law and may
not order its removal to police station and charge cost of
such moving to defendant.

CLARENCE J. DORSCHEL, 

District Attorney, 

Green Bay, Wisconsin. 

April 29, 1938. 

You refer to sec. 85.19, subsec. (6), Stats., and ask if that 
section authorizes a traffic officer to move a vehicle to the 
police station or merely move it to a position permitted by 
the statute. 

Sec. 85.19 ( 6) , Stats., provides : 

"Whenever any traffic officer shall find a vehicle standing 
upon a highway in violation of the provisions of this section, 
he is authorized to move such vehicle or to require the op
erator in charge thereof to move such vehicle to a position 
permitted under this section." 
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Sec. 85.19, Stats., was enacted to provide rules to be used
in determining what parking is unlawful as constituting a
hazard to those using the highways. The statute must be
considered as a whole with this purpose in mind when con
struing subsec. (6) thereof. Rice v. Ashland Co., 108 Wis.
189; State ex rel. City Const. Co. v. Kotecki, 156 Wis. 278.
Any person parking his automobile in violation of sec.

85.19, Stats., subjects himself to the penalties prescribed in
sec. 85.91 Stats. However, the fact that a ticket may be
placed on an illegally parked automobile does not remove the
danger created by such illegal parking if the machine is not
moved. In recognition of this fact the legislature has pro
vided that an officer in addition to arresting the driver may
either move the vehicle or order the owner thereof, if pres
ent, to move it "to a position permitted" by the statute. The
requirements of the statute are met when a car is moved to a
position on the highway that does not interfere with the
safe use of such highway. When acting under authority of
sec. 85.19 (6), Stats., an officer may only move an illegally
parked vehicle to a position that will remove the danger to
those using the highway that was created by such illegal
parking. An officer must act in a reasonable manner when
carrying out this statute. If it were not for subsec. (6) of
sec. 85.19 an officer moving a vehicle without the knowledge
of the owner might subject himself to the penalty fixed by

some other law, such as operating an automobile without the
owner's consent. Such liability would undoubtedly attach
were he to exceed the authority granted him by that statute.

It could not be said in the absence of some legislation per
mitting it that a vehicle may be taken to a police station
when the danger created by its position on the highway will
be eliminated by moving the vehicle to a position permitted
by the statute. We find no such authority and in the absence
of same believe that should not be done.

Furthermore, sec. 85.19, Stats., refers to vehicles parked
on the highway and subsec. (6) must be construed with that
in mind. A "position permitted" by the statute would not
necessarily mean a police station, but refers only to a place
on a highway that will not interfere with the safe use of
such highway.
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Furthermore, sec. 85.19 (6) provides that a traffic officer
may either move an illegally parked vehicle himself or order
the owner, if present, to move it to a legal position. When
several words are followed by a clause which is applicable
as much to the first or other word as to the last, the natural
construction of the language demands that the clause be
read as applicable to all. Porto Rico Ry. Co. v. Mor, 253
U. S. 345, 348.
Applying this rule to the statute in question, the clause

"move such vehicle to a position permitted by this section"
refers to cases where the officer personally moves the vehi
cle, as well as where the vehicle is moved by the operator or
owner thereof.

In view of the foregoing it is our opinion that a traffic
officer acting under sec. 85.19 (6), Stats., may only move a
vehicle to a position permitted by the law and may not order
its removal to the police station and charge the cost of such
moving to the defendant.
LEV

Indigent, Insane, etc. — Poor Relief — County having
adopted county system of poor relief may repeal resolution
adopting such system only by majority vote of all supervis
ors entitled to seat in such board. Majority of quorum is
not sufficient.

April 29,1938.
Emory 0. Ellingson,

District Attorney,

Ladysmith, Wisconsin.

In your letter of April 25 you state;

"On March 24th, at a special meeting called for that pur
pose, the county board of supervisors of Rusk county voted
to abandon the county form of relief. By a resolution
adopted on that date, it was voted to repeal a former reso-
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lution which had abolished the distinction between county
poor and town, village and city poor in Rusk county and
had made the expense of maintaining all the poor therein a
county charge. The vote on the said resolution was 18 ayes
and 17 noes. The total number of supervisors elected to the
county board is 39."

You further direct our attention to sec. 49.15, Stats.,
which provides that the distinction between county poor and
town, village and city poor may be abolished "by a resolu
tion adopted by an affirmative vote of a majority of all the
supervisors entitled to a seat in such board, * *
and to sec. 49.16, which provides that such resolution may
be repealed "by a similar vote."
You state that in view of the language of the foregoing

sections of the statutes you are of the opinion that it would
require an affirmative vote of twenty members to enable the
board of your county to repeal the prior resolution abolish
ing the distinction between county poor and town, village
and city poor relief. You wish our opinion as to whether you
have correctly interpreted the statutes in question.
The language "by a resolution adopted by an affirmative

vote of a majority of all supervisors entitled to a seat in
such board" is about as plain as it is possible to make any
language. The language is so plain as to permit of no
construction.

We are of the opinion that you have correctly interpreted
the statutes in question and that a county operating under
the county system of relief can go back to the town, city or
village system only by a majority vote of all members of the
board that are elected and qualified to vote. A majority of a
quorum is not sufficient.
NSB
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Labor — Public Officers — County employees may join
labor unions.

April 29,1938.
Earl F. Kileen,

District Attorney,

Wautoma, Wisconsin.

In your letter of April 22 you state that there are CIO or
ganizers in your county and that these organizers are try
ing to organize the county highway department employees.
You wish to be advised whether employees of a municipality
may organize under AFL or CIO.

In an opinion dated January 18,1938, rendered to William
H. Stevenson, district attorney of La Crosse county,* we
held that a county highway committee may bargain with
employees as a group and by such means reach an agree
ment as to hours, wages, seniority, classifications, nondis-
crimination, etc., but that neither county highway commit
tee nor the county board may make a contract stipulating
that all employees must be members of a particular
organization.
The plain implication of the opinion is that governmental

employees may organize for purposes of procuring the bene
fits of collective bargaining. We know of no rule of law that
would prohibit governmental employees from so organizing.
In fact, state and federal employees have joined unions and
the right to do so has not been challenged by either the na
tional or state government.
You are therefore advised that employees of the county

may join labor unions.
NSB

*Page 30 of this volume.
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Public Health — Public Records — Health records of
public school pupils and consents to vaccination and im
munization are not public records and matter of their pres
ervation is one of policy.

April 30,1988.

Board of Health.

You have inquired how long public school health records
of pupils are to be preserved after they have finished school,
and how long consent slips signed by parents for vaccination
or immunization should be kept.

Sec. 18.01, subsec. (1), Stats., provides:

"Each and every officer of the state, or of any county,
town, city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and
preserve all property and things received from his prede
cessor or other persons and required by law to be filed, de
posited, or kept in his office, or which are in the lawful pos
session or control of himself or his deputies, or to the pos
session or control of which he or they may be lawfully en
titled, as such officers."

It is to be noted from the foregoing statute that the duty
of preservation extends only to things required by law to be
filed, deposited, or kept. A public record has been defined,
among other things, as one required by law to be kept, or
necessary to be kept in the discharge of a duty imposed by
law. 53 C. J. 604. Such records may be destroyed only when
authorized by law. 23 R. C. L. 169.
Our attention has not been directed to any statutory pro

visions requiring the keeping of health records of pupils or
of consents for vaccination or immunization. In this connec
tion we direct your attention to XI Op. Atty. Gen. 294, hold
ing that the records of a state sanatorium relating to condi
tion of patients cannot be disclosed by the superintendent
without the consent of the patients. The records in question
are not, properly speaking, public records, and are, there
fore, not subject to the statute and rules above discussed.
The matter of the preservation of the records must, con

sequently, resolve itself into a question of policy rather than
one of law to be answered by this department.
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In conclusion, it might be pointed out that the consent to
vaccination or immunization is apparently for the purpose
of protecting the public and its officers or employees from
personal injury claims which might otherwise be made in
the event of illness or other complications arising out of vac
cination or immunization where no consent had been given.
Personal injury claims are barred after six years, and may
be barred after two years if no notice of claim is served.
See sec. 330.19, subsec. (5), Stats. Actions to recover dam
ages for wrongful acts resulting in death are barred after
two years under sec. 330.21, subsec. (3), Stats. It would
seem that these limitations should be kept in mind in adopt
ing any policy with reference to the length of time during
which such consents are to be preserved.
WHR

Minors — Child Protection — Maternity aid may be
granted under sec. 48.331, Stats., even though such aid is
not likely to continue for period of one year.

April 30,1938.
Pension Department.

Our attention is directed to that part of sec. 48.331, Stats.,
providing for maternity aid, reading as follows:

"* * * Such aid shall be governed in all respects by
the provisions of section 48.33, * * *"

In connection therewith you state:

"A woman applied for maternity aid under section 48.331
on the grounds that her husband has been sentenced to pris
on for fourteen months. Her application was filed three
months after the husband began serving the sentence. With
out time off for good behavior the husband's time will be
up eleven months after the date of his wife's application.
With time off for good behavior he will be released in less
than ten months from the date of that application."
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You ask if aid may be granted in view of the facts out
lined above.

The pertinent portions of sec. 48.33, subsec. (5), Stats.,
read as follows:

"(d) Aid shall be granted to the mother or stepmother
of a dependent child who is dependent on the public for
proper support if such mother or stepmother is * * *
the wife of a husband who has been sentenced to a penal in
stitution for a period of at least one year * * *
"(e) The person having the care and custody of such

children must be a fit and proper person to have the cus
tody and care of the dependent children and the period of
aid must be likely to continue longer than one year."

Reading these two subsections together and strictly con
struing this statute, it would seem that a woman whose hus
band has been sentenced to a penal institution for a period
of one year could not receive aid to dependent children if the
aid grranted was not likely to continue for a period of one
year. However, sec. 48.331, Stats., provides that aid shall
be granted six months before and six months after the birth
of a child if the mother's circumstances are such as to de
prive either her or the child of proper care. This statute in
effect provides that maternity aid shall be granted for a pe
riod of one year where the mother or child will not other
wise get adequate care at the time application for aid is
made. Furthermore, sec. 48.33 (5) (e). Stats., providing
that the period of aid shall not continue for more than a
year, can have no application to maternity aid as such aid
by the very terms of the statute cannot be granted for more
than a year.
The special care provided for by this statute is needed be

fore the child is born and the fact the father may be in a
position to care for the child five months after its birth does
not alleviate that need. Sec. 48.331, Stats., provides for spe
cial care only in cases where an unborn child is involved and
consequently the specific provisions of that section should
control over the general provisions of sec. 48.33 (5) (e),
quoted above. This is especially true when a strict applica
tion of the latter will deny aid in a case where all other
conditions are met.
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It must be remembered aid granted under sec. 48.33,
Stats, is for the benefit of the child. XXVI Op. Atty. Gen.
304. Also that the statute should be liberally construed to
effectuate such purpose. XXVI Op. Atty. Gen. 289, 290. Ap
plying this rule to the facts presented, it is our opinion that
aid may be granted the mother in question.
NSB

Minors — Child Protection — Mothers* Pennons —

Commencement of bastardy proceedings is not condition
precedent to granting aid to unwed mother under sec.
48.331, Stats.

April 30,1938.
Pension Department.

You ask if aid may be granted under sec. 48.331, Stats.,
to an unwed mother only after steps have been taken to
force the putative father to provide proper support.

Sec. 48.33, subsec. (5), par. (d), provides that aid may be
granted "to the mother or stepmother of a dependent child
who is dependent upon the public for proper support if such
mother or stepmother is without u husband, * *
This has been construed to authorize the granting of aid for
illegitimate as well as legitimate children. V Op. Atty. Gen.
787; VI 576 and XVII 268. Maternity aid is granted a
mother if "her financial circumstances are such as to de
prive either the mother or child of proper care." Thus an
unwed mother who has no means of caring for herself or
child may be granted aid under sec. 48.331, Stats., as she is
or will be the mother of a dependent child in need of sup
port who is without a husband within the meaning of the
statutes. There is nothing in sec. 48.33, Stats., that requires
the commencement of proceedings to determine the identity
of the father as a condition precedent to granting aid. In
the absence of such requirement proceedings need not be
started before aid is granted if the facts show the mother
and child are in need.
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Ch. 166 authorizes the commencement of proceedings to
determine the paternity of an illegitimate child. Such pro
ceedings are usually brought by the district attorney. See
sec. 166.08, Stats. If such an action is started before the
birth of an illegitimate child and the putative father is de
termined and found able to care for the mother and expected
child, then aid may not be granted as the mother would not
be in such financial condition as to deprive her or the child
of adequate care. However, as stated above, aid may be
granted if this has not been done when all requirements of
the statute are met.

NSB
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Insurance — Fraternal Benefit Societies — Labor — La
bor Relations — Labor union composed of more than five
hundred members not restricted to persons engaged in haz
ardous occupations, maintaining sick and health benefit
plan, is subject to ch. 208, Stats., regulating mutual benefit
societies.

May 2,1938.

H. J. Mortensen,

Commissioner of Insurance.

A labor union composed of about 1,500 truck drivers and
helpers is desirous of instituting a sick benefit plan for its
members. Each member will be assessed a dollar to start a

fund therefor and an additional twenty-five cent assessment
at any time the fund becomes depleted to the extent of twen
ty-five per cent. The money will be kept in a separate ac
count designated "Sick benefit fund" and payments made
therefrom by check to members in payment of sick benefits
as provided by the plan. You inquire whether the operation
of such sick benefit plan by said union is subject to the in
surance laws of this state.

Sec. 208.01, subsec. (1), Stats., reads as follows:

"Any corporation, society, order or association, without
capital stock, organized and carried on solely for the mutual
benefit of its members or their beneficiaries and having a
lodge system with ritualistic form of work and representa
tive form of government, and which makes provision for the
payment of death or disability benefits or for both is hereby
declared to be a 'Mutual Benefit Society,' which shall be held
to be synonymous with a 'Fraternal Benefit Society.' Do
mestic societies licensed to do business in this state as mu
tual benefit societies on the first day of May, 1911, shall be
considered within this subsection."

The terms "lodge systems" and "representative form of
government" as used in said subsec. (1) of sec. 208.01 are
defined by subsecs. (2) and (8), respectively, of sec. 208.01,
Stats.



Opinions op the Attorney General 261

Originally, the term "fraternal benefit society" was ap
plied to an organization whose function was the promotion
of fraternal relations among its members and the mainte
nance of an insurance plan for the members and their fami
lies. Couch, Cyclopedia of Insurance Law, vol. 1, sec. 40,
page 63, states that fraternal benefit societies are of two

kinds: those organized for the purpose of doing an insur
ance business, and those having a social benevolent or like
character, but the nature and dominant purpose of which is
insurance. The courts of Wisconsin, however, have never
determined the type of organizations to which the terms
"mutual benefit society" and "fraternal benefit society" as
used in sec. 208.01, Stats., are meant to apply.
The organization here considered is a labor union organ

ized primarily to deal with matters involving or growing
out of an employee-employer relationship. The proposed
sick benefit plan would seem to be only incidental to the pri
mary functions of the organization. However, sec. 208.01
(1) does not limit the definition of "fraternal benefit socie

ties" to those whose predominant purpose is insurance. The
language used in sec. 208.01 (1) indicates an intent rather
that the statute shall pertain to societies in which the insur
ance feature is only incidental. Were a more restricted defi
nition intended the statute would read that any society or
ganized for the purpose of or primarily for the purpose of
effecting a death or disability benefit plan or both is a mu
tual benefit society.

In the case of Clark v. Grand Lodge of Brotherhood of
Trainmen, (1931) 328 Mo. 1084, 43 S. W. (2d) 404, where
a labor organization was involved and the Missouri statute,
for all purposes of this opinion, was identical with sec.
208.01, Stats., the court at pages 408, 409 said:

"It is apparent that defendant is primarily a labor organi
zation having to do largely with questions of emplojnment,
collective bargaining, hours of labor, working conditions,
etc., but its activities and liabilities in this respect are in no
way here involved.

"We think it apparent that defendant association, al
though not incorporated, is a fraternal benefit association
within the meaning of said statute."



262 Opinions op the Attorney General

To the same effect see: Westemeyer v. Journeymen Bar
bers' Int. Union, Local 102 of St. Louis, (1934) 77 S. W.
(2d) 498; Brotherhood of R. R. Trainmen v. Woods, (1934)
256 Ky. 613, 76 S. W. (2d) 911.
Whether or not the labor union in question has a lodge

system with ritualistic form of work and representative
form of government is a question of fact. Assuming that
such organization is so constituted and governed it is our
opinion that a labor union which makes provision for the
payment, of death or disability benefits, or both, is a mutual
benefit society within the meaning of sec. 208.01, subsec.
(1), Stats., and would be subject to the provisions of ch.
208, Wis. Stats.
The labor relations act, ch. Ill, Stats., deals with labor

unions only in reference to matters pertaining to or arising
out of conditions of employment and problems peculiar to
the employee-employer relationship. The matter of insur
ance benefits does not relate to conditions of employment
or industrial relations. It is something distinctly apart
therefrom and not within the scope of the Wisconsin labor
relations act. Thus there is no conflict between the provi
sions of ch. Ill and the general insurance laws in this re
gard. In so far as the activities of a labor union pertain to
matters arising out of or relating to conditions of employ
ment or the employee-employer relationship the provisions
of ch. Ill would control. But as to other matters not within

that field a labor union would be governed by the general
law. The property rights of a labor union would be con
trolled by the general property laws in the absence of some
specific provision of the labor relations act covering the sub
ject. So, also, the insurance activities of a labor union
would be governed by the insurance laws.
The provisions of sec. 111.07, Stats., grant to unions the

power to engage in concerted activities for mutual aid or
protection. This would be a sufficiently broad grant of
power to authorize such an organization to conduct a bene
fit insurance plan. The provisions of sec. 133.07, Stats., like
wise are merely a grant of power so as to exempt labor
unions and other organizations of similar nature from the
operative effect of the statutes prohibiting monopolies. Such
grants of power, however, by the provisions of these sec-
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tions, would not exclude the operative effect of the insurance
laws upon the exercise by the union of the power so granted.
There is nothing in ch. Ill or in ch. IBS that grants to a
labor union exemption from regulation by general law when
it engages in activities other than those essentially the func
tions of a labor union.

Sec. 208.08, Stats., provides:

"Unless express reference is made thereto, no insurance
law shall apply to societies which admit to membership only
persons engaged in one or more hazardous occupations in
the same or similar lines of business and their immediate
families and dependents; * * * gut any such order or
society, except societies which admit to membership only
persons engaged in one or more hazardous occupations in
the same or similar lines of business and their immediate
families and dependents, which has more than five hundred
members and provides for death or disability benefits or
which issues a certificate providing for the payment of ben
efits shall comply with all the requirements of law relating
to mutual benefit societies."

It is difficult to determine just what the legislature meant
by this exemption of societies whose members are engaged
in one or more hazardous occupations. In insurance law
"hazardous" is used for the purpose of expressing the de
gree of danger involved in one occupation as compared with
another. Nowhere in the statutes do we find any definite
classification of hazardous and non hazardous occupations.
Under the workmen's compensation law trucking is consid

ered a hazardous occupation, as are many other occupations,
none of which however would be considered hazardous as the

word is commonly understood.

"Hazardous occupations" as used in sec. 208.08, Stats.,
refers to those occupations which, by their very dangerous
nature, would render persons engaged therein undesirable

insurance risks and make it extremely difficult for them to
secure insurance from regular companies. However, truck
driving generally is not so dangerous to the life and health
of the individuals engaged therein as to place them outside

of the field of insurable risks. Therefore, a labor union com
posed of truck drivers and helpers would not be a society
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composed only of persons engaged in one or more hazardous
occupations within such exception.

It is, therefore, our opinion that a labor union, composed
of more than live hundred members not restricted to only
persons engaged in one or more occupations so inherently
dangerous that the persons engaged therein are outside of
the field of insurable risks, and which maintains a death
and sick benefit plan, under the provisions of sec. 208.03,
Stats., is subject to ch. 208, Stats., regulating mutual benefit,
societies.

HHP

Illegitimacy — Minors — Trustee in illegitimacy agree
ment and judgment under provisions of ch. 166, Stats.,
should make payment to person having legal custody of
child, pursuant to order of court. It is immaterial whether
such child is within or without state or whether he is in cus-

today of his mother or some other person.

May 2,1938.
Herbert J. Steppes,

District Attorney,

Milwaukee, Wisconsin.

Attention Nathan W. Heller.

You ask whether it is permissible for the trustee in an
illegitimacy agreement or judgment under ch. 166 of the stat
utes to send monthly payments to (a) the mother of the il
legitimate child when she has the child in her own care and
custody but is living in a state other than Wisconsin, (b)
any person, agency or institution other than the mother,
having custody of the illegitimate child, such person,
agency or institution being in a state other than Wisconsin.

Sec. 166.11, Stats., in part provides as follows:
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payments for the future support of
the child shall be paid to a trustee and shall be held by him
for the benefit of the child and by him shall be paid to the
person having legal custody of the child in such manner and
amounts as the court may direct."

The above statute does not provide that the payments are
to be made only in the event the child is within the state.
The legislative purpose would seem to be that of insuring
that the child will be properly supported. Such child is as
much in need of support if it is in some other state as it
would be if it were within the state of Wisconsin. The stat

ute imposes the duty upon the father or the stipulating ac
cused person to support the child and provides a procedure
for enforcing such duty.

Therefore you are advised that it is permissible for the
trustee in an illegitimacy agreement and judgment under
ch. 166 and upon proper order of the court, to send monthly
payments to the mother of an illegitimate child when she
has the child in her own care and custody but is living in a
state other than Wisconsin, or to any person, agency or in
stitution which has the lawful custody of such child even
though such institution is located in another state."
AGH

Appropriations and Expenditures — Witness Fees —
Taxation — Income Tax — Witness fees incurred in income
tax hearings before county board of review under sec. 71.13,
Stats., are not chargeable to county.

Mays, 1988.
Tax Commission.

You have inquired whether a county is liable for witness
fees in connection with an income tax board of review
hearing.
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Sec. 71.13, subsec. (1), Stats., makes provision for the ap
pointment by the state tax commission of a county board of
review, consisting of three resident taxpayers.

Sec. 71.13, subsec. (2), Stats., provides:

"The county clerk shall be clerk of such board, and
shall keep an accurate record of all proceedings thereof,
including a correct record of all changes in the assess
ment rolls made by the board. The county shall
employ a stenographic reporter to take all evidence
given before the board and to extend the same in type
written form. The county clerk shall preserve in his
office a record of all such proceedings, minutes and evidence
taken, and all documentary evidence offered, and shall
notify the parties to the appeal of the decision of the board
of review. The expense of such stenographic reporter shall
be borne by the county, and shall be paid by the county
treasurer on the certificate of the assessor of incomes, but
if not so paid shall in the first instance be paid out of the
state treasury as other claims against the state are audited
and paid, and shall be included in the next apportionment
and certification of state taxes and charges, and shall be col
lected from such county as other special charges are certi
fied and collected."

There are no provisions in sec. 71.13, Stats., making the
county liable for witness fees. In the case of Frederick v.
Douglas County, 96 Wis. 411, 417, the court quoted as fol
lows from 1 Dillon, Mun. Corp. (4th ed.), sec. 25:

"* * * the statutes confer upon them [the counties]
all the powers they possess, prescribe all the duties they
owe, and impose all liabilities to which they are subject"

Thus it must be concluded that, in the absence of a statute,
there is no liability on the part of the county to pay witness
fees under sec. 71.13, Stats. This view is further supported
by the fact that sec. 71.13, subsec. (2), above quoted, spe
cifically provides that the expense of the stenographic re
porter shall be borne by the county. If the legislature had
intended that other expenses of these hearings, such as wit

ness fees, should also be borne by the county, it could easily
have said so. Its failure to say so is significant and gives
rise to the presumption that the expression of the one item
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of expense chargeable to the county results in the implied
exclusion of other items under the well known rule of statu

tory construction, expressio unius est exclusio alterius.

WHR

Public Officers — School Districts — Band Director —
Music Teacher — Acceptance of commission by music
teacher or band director in employ of public school on musi
cal instruments sold to students under his direction violates

provisions of sec. 40.14, Stats.

May 4,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You ask whether a music teacher or band director in the

employ of a school district can legally act as the agent in the
sale of musical instruments to students under his direction

in schools and accept a commission on the sales of said
instruments.

Sec. 40.14, Stats., provides as follows:

"Neither the state superintendent, nor any person in his
office, nor any county superintendent, nor any officer or
teacher connected with any public school, shall act as agent
or solicitor for the sale of any schoolbooks, maps, charts,
school library books, school furniture, apparatus or station
ery, or furnish any assistance to or receive any reward there
for from any author, bookseller or dealer doing the same.
Every person violating this section shall forfeit not less
than fifty nor more than two hundred dollars for each of
fense and be liable to removal from office therefor."

From the wording of the statute taken as a whole, it is
apparent that at the time of the enactment thereof the legis
lature recognized that the persons named therein might be
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in a position to take an unfair advantage either of the school
or of the students attending such a school and it was to pre
vent such an abuse that the statute was enacted. It is nec

essary in construing a statute or a word used therein to look
first to the legislative intent. In regard to this, our courts
have said that in determining the proper construction of a
word in a statute "consideration must be given to the ob
ject and purpose of the statute and the end to be attained."
State ex rel. Schauer v. Risjord, 183 Wis. 553, 556. The
court further said in State v. Boliski, 156 Wis. 78, 81:

"* * * Sometimes a strict and sometimes a liberal

construction is required, even in respect to a penal law, be
cause the dominating purpose of all construction is to carry
out the legislative purpose."

The sale of musical instruments under the circumstances

outlined is within the condemnation of sec. 40.14, Stats., if
a musical instrument is "apparatus" as that term is used in
said statute. "Apparatus" is defined in Webster's New In
ternational Dictionary as "any complex instrument or appli
ance, mechanical or chemical, for a specific action or opera
tion." It would seem that a musical instrument is mechani

cal in nature and is at least capable of being used for the
specific purpose of producing music.
We are of the opinion that a musical instrument is "ap

paratus" as that term is used in sec. 40.14, Stats., and that a
music teacher or band director in the employ of a school dis
trict cannot legally act as agent in the sale of musical instru
ments to students under his direction and accept a commis
sion on such sales.

NSB

AGH
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Appropriations and Expenditures — Taxation — Income
Tax — Refunds — Taxes paid in error may not be refunded
under provisions of sec. 20.06, subsec. (2), Stats.

May 4,1938.

Tax Commission.

You state that a certain firm has made payment to the tax
commission of chain store taxes imposed by ch. 12, Laws of
the Special Session of 1937, and such payment has been
transmitted to the state treasurer. Thereafter it was ascer

tained that because this taxpayer was operating a wholesale
business it was not subject to such tax because applicable
only to sales at retail. At the time of the payment the tax
payer erroneously thought he was liable for such chain store
tax. The taxpayer now requests a refund of the taxes so
paid, although such taxes were not paid under protest and
no legal action has been brought for the recovery of the
same. You inquire whether such taxes may be refunded pur
suant to the provisions of sec. 20.06, subsec. (2), Stats.
In an opinion to the secretary of state under date of April

4, 1938*, we advised that such chain store taxes so paid
were refundable only under the provisions of sec. 76.75 (5),
Stats.

In an opinion in XV Op. Atty. Gen. 10, it was held that
fees collected by the oil inspection department for the in
spection of fuel oil were refundable under sec. 20.06 (2),
Stats., where it appeared that such fuel oil was, in fact, ex
empt from the statutory requirement of inspection. Like
wise, in XXI Op. Atty. Gen. 432, it was held that motor ve
hicle hauling permit fees collected by the public service
commission under an erroneous construction of the law were

properly refundable under sec. 20.06 (2). Both of these
opinions, however, dealt with the refunding of fees collected
and did not involve taxes.

In XXV Op. Atty. Gen. 34, it was held that flat taxes on
motor vehicles collected by the public service commission
under an act later declared invalid because improperly en-

'Page 216 of this volume.
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acted might not be refunded under sec. 20.06 (2), Stats. The
reason that such taxes were not refundable is that subsec.

(2) of sec. 20.06 provides generally for the refunding of
moneys paid into the state treasury in error and then sub-
sees. (3), (4) and (8) of the same statute specifically pro
vide for the refunding of taxes in certain instances. In all
of the instances of refunding of taxes for which specific pro
vision is made by subsecs. (8), (4) and (8) the money was
paid into the state treasury in error in the sense that the
tax was not properly collectible. It is a fundamental rule of
statutory construction that the enumeration of one is the ex
clusion of the other. Thus, the specific provisions of sub
secs. (8), (4) and (8) of sec. 20.06, Stats., for the refunding
of taxes thereby exclude refunding of taxes under the provi
sions of subsec. (2) of the same section. If taxes could be
refunded under the provisions of subsec. (2) then there
would be no necessity for the provisions of subsecs. (8), (4)
and (8).
Upon the basis of the foregoing reasoning, it was held in

XXV Op. Atty. Gen. 499 that suit taxes paid by the Home
Owners' Loan Corporation after we had held in a prior opin
ion, in XXV Op. Atty. Gen. 401, specifically that the Home
Owners' Loan Corporation was not required to make pay
ment of suit taxes upon the commencement by it of various
actions to foreclose mortgages, could not be refunded under
the provisions of sec. 20.06 (2), Stats. In so holding, we
said as follows:

"Sec. 20.06, subsec. (2), Stats., makes provision for re
fund of moneys paid into the state treasury in error, but we
do not consider this section applicable to taxes, since there
are specific provisions for refund of certain taxes in sub
secs. (8), (4), and (8), sec. 20.06.
"The legislature having made specific provision for the re

fund of certain taxes, and no provision for the refund of
taxes paid under sec. 271.21, the doctrine of expressio unius
est exclusio alterius would seem to apply."

The above and foregoing may effect a harsh result but the

legislature has met since the rendering of said opinions and
has not seen fit to make any change in the statute to the con
trary. In fact, the legislature by sec. 5, ch. 181 of the Laws
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1937, published May 29, 1937, added subsec. (10) to sec.
20.06, Stats., without effecting any change in the other pro
visions of said statute.

It is therefore our opinion that moneys paid into the state
treasury as remittances of chain store taxes by firms not
subject to such tax may not be refunded under sec. 20.06
(2), Stats.
HHP

Tuberculosis Sanatoriums — Any building or structure on
premises and in close proximity to main structure which is
properly incident to and which aids and facilitates in func
tioning of institution may be considered as being within pur
view of sec. 50.07, subsec. (2), par. (d). Stats.

Test as to whether land improvement items may be in
cluded in cost is whether it can be said that such land im
provement items are so closely related to structural improve
ment, all or part of which is qualified for improvement, as
to be part of said improvement. Furniture and furnishings
which are in no sense fixtures cannot be included as items of

cost.

May 5,1938.

Board op Control.

You cite ch. 285, Laws 1937, which creates subsec. (2),
par. (d) of sec. 50.07, Stats., and relates to maintenance
charges in county tuberculosis sanatoria. You ask whether
the following items fall within the meaning of the act:

Total Cost
Including

Actual All Payments
Cash Paid of 1936-37

"Land and Land Improvement:
Shrubs and trees $ 122.68
Fence 136.48
Drain tile at entrance gate — 31.90
Coping around parking area — 25.03
Pavement around nurses' home 745.80 $ 758.40
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Structures and Attached Fixtures:

Nurses' home addition 393.63 3,266.61
(Total Amount 20,320.65)
Garage 667.15 6,053.40
Elevator 1,400.40 7,135.81
Incinerator 234.30 768.00
Heating elevator 47.10
Entrance gate 198.06 393.55
Outside fireplace 7.25
Electric fly screens 124.82

Furniture & Furnishings:
Nurses' home furniture 933.22 959.04
Hair drier 15.00
Centrifuge 55.00
Sewing machine 85.00
Wheel chair stretcher 54.04
Lobby furniture 27.33"
You also advise that the nurses' home addition above re

ferred to was completed in July of 1936 and that the heating
of the elevator was also concluded in 1936. The portion of
the said act which is pertinent to the present matter pro
vides as follows:

"50.07 (2) (d) 2. Such additional item of cost so in
cluded shall be based on the cost of any addition to a sana
torium or any part thereof which shall be made after Jan
uary 1, 1937. * * *"

In an opinion dated April 1, 1938*, we advised you:

*  * ^jjy building or structure on the premises and
in close proximity to the main structure, and which is prop
erly incident to and which aids and facilitates in the func
tioning of the institution may be considered as being within
the purview of sec. 50.07 (2) (d). Stats."

In the same opinion we advised that machinery, equipment,
fixtures and furnishings could not be included unless they
were so attached to the real estate as to become "fixtures."
You now submit additional land improvement items. The
question with respect to such items would appear to be
whether the land improvement item in question can be said
to be so connected with the structural improvement as to be

*Page 201 of this volume.
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a part of the same improvement. We doubt that a general
improvement of the sanatorium grounds that has no rela
tionship to the structural improvement in question could be
said to be a part of the "addition" as that term is used in the
statute. Thus, with respect to the items listed under "lands
and land improvement" and the entrance gate and outside
fireplace listed under "structures and attached fixtures,"
the test as to whether such items may be included would
seem to be whether it can reasonably be said that these land
improvements are so closely related to a structural improve
ment, all or a part of which is qualified for inclusion, as to
be a part of said improvement.

With respect to those items listed under "structures and
attached fixtures" the nurses' home may not be included, as
under the facts submitted the construction was completed
prior to January 1, 1937. If the structure had been erected
after January 1, 1937, there is no reason why it should not
be included if it meets the test above quoted from the opin
ion rendered to you. on April 1 of this year. The same ap
plies to the garage. If the elevator is part of an addition
that may be included, there is no reason why that item
should not be included. If it is an item placed in an addi
tion that may not be included, or in the old structure, it
would seem that the elevator would then be an item which
cannot be included. It appears from the facts stated that
the particular elevator in question was part of an addition
within the meaning of the statute but it does not appear at
what time the addition or any part thereof was constructed.
If any part of the addition was constructed subsequently to
January 1 and the elevator installed subsequently to that
date, that part and the elevator may properly be included.
The incinerator and electric fly screens will have to be sub
jected to the same test and the further test as to whether
they are fixtures within the meaning of that term as that
term is expounded in the opinion of April 1.

As to those items listed as "furniture and furnishings," it
would seem that they should not be included as an item of
cost. None of the items listed appear to be fixtures.

In conclusion, we wish to point out that the act provides
only for additions made after the first day of January, 1937.



274 Opinions of the Attorney General

This clearly eliminates the nurses' home addition and heat
ing of elevator. As the statute contemplates that the addi
tion or any part thereof must be made after January 1,
1937, it is unimportant when the payment for such an addi
tion or part thereof may be made. With respect to many of
the items, it appears that payment was made in 1987 but it
does not appear when the construction or improvement was
actually made. It would seem that you will have to obtain
this additional factual data before you can make a final de
termination upon the particular items in question.
NSB

Counties — Courts — County Judge — Sec. 258.15, sub-
sec. (4), Stats., is controlling over sec. 59.15, subsec. (1),
Stats., so far as it is inconsistent therewith.
County judge is entitled only to annual salary fixed by

county board plus such additional fees and compensation as
county board authorizes him to retain under sec. 258.15 (4),
Stats.

May 5,1988.
Clarence W. Wirth,

District Attorney,

Berlin, Wisconsin.

You inquire whether the county judge may retain for his
own use the fees for certified copies of records in his court
and also moneys received for preparing copies of records for
certifying. In addition you inquire whether he is entitled to
five dollars per day for hearing applications for medical aid
under ch. 142, sanity hearings under sec. 51.07, subsec. (1),
and miscellaneous matters under sec. 258.15 (8), Stats.
We understand that the salary of this judge was fixed at

$1,800.00 per year for the six-year term beginning January
1, 1988, and that the resolution of the county board fixing
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the salary further provided "together with all fees for certi
fied copies furnished by him of records belonging to his
office."

Sec. 59.15 (1), Stats., provides in part:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treas
ury. The salary so fixed shall not be increased or dimin
ished during the officer's term, and shall be in lieu of all
fees, per diem and compensation for services rendered,

There is a long line of opinions from this department to
the effect that where the county judge has been placed on a
salary basis he is not entitled to fees or additional compen
sation by reason of the limitation provided in sec. 59.15 (1)
quoted above. See VIII Op. Atty. Gen. 720, X 889, XIV
176, XVI 669 and XXIII 111.
However, these opinions were all rendered prior to the en

actment of ch. 468, Laws 1935, which, among other things,
created subsec. (4), sec. 253.15, reading as follows:

"The county board may by resolution provide that the sal
ary fixed shall be in lieu of all fees, per diem or other com
pensation out of the county treasury for the performance
of any official duty imposed upon the county judge by law
by virtue of his office which are authorized under the provi
sion of subsection (3) of this section or of any other
statute."

The effect of this statute is to make it optional with the
county board whether the county judge is to receive any
fees, per diem or other compensation in addition to his fixed
salary, and this applies regardless of what statute is in
volved. Hence, the county board may, if it chooses, permit
the county judge to retain fees for certified copies of rec
ords, fees for preparing copies, per diem for hearing appli
cations for medical aid under ch. 142, per diem for sanity
hearings under sec. 51.07 (1) and miscellaneous matters
under sec. 253.15 (3), Stats.
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To this extent sees. 59.15 (1) and 253.15 (4) are in con
flict and under familiar rules of statutory construction it
must be held that the later specific statute is controlling over
the earlier general statute. State ex rel. De Forest v. Hohe,
124 Wis. 8.

As we see it, the only question presented here is as to how
far the county board in the case in question has gone under
sec. 253.15 (4) in allowing the judge to retain fees and com
pensation over and above his annual salary.
This question is easily answered by referring to the

county board resolution which fixes an annual salary "to
gether with all fees for certified copies furnished by him of
records belonging to his office." This the judge receives and
no more. To the extent that the county board has failed to
authorize the judge to retain other fees and per diems, our
previous line of opinions based on sec. 59.15 (1) must be
considered as controlling.
You are therefore advised that the county judge, under

the county board resolution referred to, is entitled only to
his annual salary plus the fees received for certified copies
of records belonging to his office.
WHR

Public Officers — Soldiers' Relief Commission — Member
of soldiers' relief commission may be compensated by lawful
per diem rate for services rendered in investigating needs of
applicants for aid, but he is entitled to compensation for
only days actually and necessarily spent in proper perform
ance of his official duties.

May 6,1938.
Lewis C. Magnusen,

District Attorney,

Oshkosh, Wisconsin.

You state that a member of the soldiers' relief commission
individually makes a number of investigations in your
county and reports his findings to the commission; that upon
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these findings, the commission determines whether relief
should be given; that this member of the commission an
nually presents to the county board a bill for services, and
claims that he is entitled to the same number of days that
the county board members are entitled to, basing his claim
on sec. 45.15, Stats.

You ask whether a member of the soldiers' relief com

mission may make individual investigations in reference to
certain claims and be compensated therefor at the lawful
per diem rate. You also ask whether he is entitled to the

same number of days that county board members are en
titled to.

Sec. 45.14, Stats., in part provides as follows:

"Such commission shall meet at the office of the county
clerk on or before the first Monday of January in each year
and at such other times as may be necessary, and at such
annual meeting carefully examine the lists reported pursu
ant to section 45.11, and being satisfied that the persons
named on such lists are entitled to assistance shall fix the
amount to be paid to each. * *

It is obvious that it was the intention of the legislature to
permit reasonable investigation of the financial conditions
of applicants for relief. Otherwise, it would not have pro
vided that the commission be satisfied that the persons
named on the list are entitled to assistance. It would be im

possible in many instances, in fact in practically every in
stance in counties having a large population, for the com
mission to have any knowledge of the need of an applicant
without making some sort of an investigation, and certainly
there would be no necessity for the full membership of the
commission to conduct such an investigation. In fact, if the
full membership of a commission were to conduct each and
every investigation, it would mean that the overhead ex
pense of administering the relief provided for by the statute
would be exorbitant.

Therefore, you are advised that an individual member of
the soldiers' relief commission may make an investigation of
particular relief clients' needs, report his findings to the
board, and receive per diem compensation for the time spent
in making such investigations.
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Sec. 45.15, Stats., in part provides as follows:

"The county board shall allow the members of the com
mission the same rate of compensation as is fixed by law for
their own compensation and also the amount of their actual
expenses incurred in the performance of their duties.

The purpose of the above section is to provide a rate of
compensation to be paid to members of the soldiers' relief
commission for the number of days they have actually and
necessarily spent in the performance of their duties. The
statute fixes the maximum compensation that a member of
the commission may be paid. It does not fix the minimum.
That must be based upon the number of days actually and
necessarily spent in the performance of duty.
NSB

AGH

Peddlers — Person engaged in business of taking so-called
tintype pictures of people on street, developing and deliv
ering them to persons on street where pictures are taken, is
not peddler under sec. 129.01, Stats.

May 6,1938.

George Warner, Chief Inspector of Weights & Measures,

Department of Agriculture & Markets.

You state that there are a number of persons, especially
in the city of Milwaukee, that make it a business of taking

so-called tintype pictures of people on the street. These
pictures are taken, developed and delivered to the persons
right on the street where the pictures are taken and the
whole transaction consumes only a few minutes. You in
quire whether the party operating this machine and selling
these pictures is a peddler under sec, 129.01, Stats.
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There is no definition given of a peddler as that term is
used in sec. 129.01, Stats. In Dewitt v. State, 155 Wis. 249,
251, it was said of a peddler "that he must do business by-
going about from place to place selling and delivering mer
chandise in a retail way to such individuals as he may be
able to deal with." It is also stated:

"* * * A peddler is simply one who peddles, and any
one peddles who sells at retail from place to place, going
from house to house, carrying the goods to be offered for
sale with him."

In 29 C. J. 223 it is stated:

gQgg about selling lightning rods

from house to house is a peddler, but one who sells no rods,
without putting them up, and who travels about with all the
necessary appliances for so doing, charging so much a foot
for his work, is not a peddler."

The test in such cases must be whether the personal serv
ice element enters into the transaction to such an extent as
to make the transaction essentially one for personal service
rather than for sale of goods, wares or merchandise. In
XXII Op. Atty. Gen. 686 we held that a person moving about
from place to place fashioning keys according to order at a
work bench is not a transient merchant within the contem
plation of sec. 129.05, Stats.
We are of the opinion that the element of work, skill and

personal service involved in the taking, developing and sale
of tintype pictures upon the street is such that persons en
gaged in such trade cannot be classified as peddlers within
the meaning of sec. 129.01, Stats., even though the whole
transaction may consume only a few moments.
NSB

JEM
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Education — School Administration — Teacher Tenure
— School board has power to change position and reduce
salary of teacher who has acquired permanent tenure under
sec. 89.40, Stats., but such power must be exercised in good
faith and may not be exercised to accomplish indirectly that
which cannot be done directly.

May 7,1988.

John Callahan, State Superintendent,

Department of Public Instruction.

A teacher in a certain city has occupied the position of
principal of an elementary school for the past eight years.
The superintendent has assured the teacher that positively
no criticism of the teacher's work can be made in any way;

that the results accomplished were outstanding; that disci
pline was of the best and that the teacher was exceedingly
well liked as a teacher and as a friend both by parents and
children. The superintendent has notified the teacher, how
ever, that he felt obliged to replace her with a man principal
and that she would be given a position as teacher of mathe
matics in the junior high school. You inquire:
(1) Under section 89.40, has the school board through

its agent, the city superintendent, the legal authority to
make the above described change?

(2) Could the teacher involved be forced to accept a re
duction in salary for the apparently lower position?

Sec. 89.40 provides a tenure for teachers who have contin
uously and successfully taught in the same school system or
school during a probationary period of five years. Subsec.
(8), sec. 89.40 provides:

"No teacher who has become permanently employed, as
herein provided, shall be refused emplojrment, dismissed, re
moved or discharged, except for cause, upon written charges
preferred by the managing body or other proper officer of
the school system or school in which such teacher is em
ployed. * *

Sec. 40.58, subsecs. (1) and (4) provide:
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"(1) The school board shall have the powers and be
charged with the duties of common school district boards as
far as the same are not otherwise provided for or limited by
statute."

" (4) To employ a city superintendent but for not longer
than three years at a time; and to employ assistant superin
tendents, school principals and teachers."

Sec. 40.19, subsec. (1), Stats., provides:

"The common school board shall contract in writing with
qualified teachers, * * *."

Sec. 40.58, subsec. (1), provides that the city superin
tendent of schools shall have general supervision of the pro
fessional work of the schools, and subsec. (2) provides that
the city superintendent "shall make written recommenda
tions to the school board relative to teachers, courses of
study, discipline and such other matters as he may deem for
the best interests of the schools; and shall perform such
other duties as the board may require."

In the absence of sec. 39.40, the city school board through
its agent, the city superintendent, would have legal au
thority to employ the teacher in question as principal or in
any other capacity in which she was legally qualified to act.
The board could have employed her one year as principal,
the next year as mathematics teacher and the succeeding
year as science teacher if she were qualified to act in each
capacity.

Sec. 39.40 provides that a teacher may acquire tenure
after completing a continuous and successful probationary
teaching period of five years "in the same school system or
school." Thus the teacher could acquire tenure if she con

tinuously and successfully taught in the same school or
school system for five years even though she were employed
each of those years in a different capacity. The tenure given
by sec. 39.40 constitutes a guaranty of employment as
therein provided in the same school system or school rather
than in the same position in the school or school system. You
are therefore advised that the tenure statute, sec. 39.40, does
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not prevent the school board through its agent, the superin
tendent of schools, from changing the position of those that
have acquired tenure under the law.
But any such change in position or reduction in salary

must be made in good faith and cannot be made merely for
the purpose of effecting indirectly that which cannot be done
directly. Under sec. 39.40 a teacher who has continuously
and successfully taught in the same school or school system
for five years acquires permanent tenure and can be dis
missed only for cause. Any arbitrary change in position or
reduction in salary of such a nature that in all probability a
teacher would resign rather than submit to same would be
the equivalent of unauthorized dismissal. It would be ac
complishing indirectly that which cannot be accomplished
directly. Neither change in position nor reduction in salary
may be used as a subterfuge to in effect accomplish dismissal
of a teacher who has acquired permanent tenure. See State
ex Tel. Karnes v. Board of Regents, 222 Wis. 542.
The school board has power to change the position and re

duce the salary of a teacher who has acquired permanent
tenure under sec. 39.40, Stats., but such power must be ex
ercised in good faith and may not be exercised to accomplish
indirectly that which cannot be done directly.
NSB

JRW
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Municipal Corporations — School Districts — Detached
Territory — Agreement to pay tuition in excess of legal rate
for admission to schools of district from which new district
is formed by detachment under sec. 40.85, Stats., of pupils
of latter does not abrogate right to division of assets pursu
ant to sec. 66.03, subsecs. (5) to (8), Stats., for refusal to
accept said pupils at legal rate.

May 7,1938.
John Callahan, State Superintendent,

Department of Public Instruction.

A school district comprised a village and the surrounding
rural territory. A high school was maintained in the village.
The territory lying outside the village was detached as pro
vided in sec. 40.85, Stats., and was formed into a new dis
trict. The village district furnished school facilities for the
children living in the "new district, so no distribution of as
sets has been made. However, a dispute arose with respect
to the amount of tuition to be charged, which led finally to
an agreement between the two boards by which the tuition
was fixed at one dollar per week per pupil. You state that
the tuition should be approximately seventy cents if figured
as provided in the law, and ask whether in view of these
facts the new district is in position to have a division of
assets.

Section 40.85 relates to detachment of territory from
school districts under certain conditions, by means of a
described procedure, with certain consequences. Subsec.
(5), par (d). Stats., reads:

"The assets and liabilities of the former district shall be
determined, adjusted, transferred and assigned in the man
ner provided in section 66.03, except as provided in para
graph (e)."

Par. (e) reads:

"No distribution, transfer or assignment of the assets of
the district from which territory is detached, shall be made,
so long as said district continues to receive and adequately
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provide school facilities for both grade and high school pu
pils from the detached territory on the legal tuition basis.
In the event of failure or refusal of the said district to so
provide for and receive such pupils, or if the provisions of
this paragraph be declared unconstitutional, then the assets
shall be adjusted, assigned and transferred as provided by
paragraph (d) as of the date of detachment."

This paragraph states the exception to the general rule
with respect to division of assets upon transfer of territory
from one municipality to another as set forth in subsec. (2),
sec. 66.03. The condition under which the exception may
apply to any given state of facts requires not merely that
school facilities be afforded the children living in the de
tached territory, but that such facilities be furnished on the
legal tuition basis. The phrase "legal tuition basis" refers
to sec. 40.47 (11) in the case of high school pupils and to
sec. 40.21 (5) (a) in the case of common school pupils. Fail
ure to furnish facilities to either class on the basis provided
will remove any given case from the operation of the ex
ception and bring it within the operation of the general rule.
The foregoing sections set a maximum tuition fee which

may be charged nonresident pupils. Obviously, making a
charge greater than the maximum set by the applicable stat
ute is a failure to meet the conditions of sec. 40.85 (5) (e).
We are therefore of the opinion that a division of assets

may be had pursuant to the provisions of sec. 66.08 (5) to
(8), Stats.
HHP
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Indigent, Insane, etc. — Poor Relief — Minors — Moth
ers' Pensions — Legal Settlement — Construction of term
"legal settlement" as used in sec. 48.33, aid to dependent
children, in XXIII Op. Atty. Gen. 796 is adhered to.

Construction placed thereon in XXV Op. Atty. Gen. 470
is overruled.

May 7,1938.

Pension Department.

In your letter of March 12 you point out that this office
by an opinion in XXV Op. Atty. Gen. 470 construed the
terms "legal settlement" and "legal settlement in the
county" as used in sec. 48.33, Stats., to be synonymous with
"legal settlement" as used in sec. 49.02, Stats. You point out
that such opinion is in conflict with the opinion in XXIII
Op. Atty. Gen. 796, which opinion construed the same stat
ute. You further point out that the construction placed
upon the term "legal settlement" in XXV Op. Atty. Gen. 470
results in (1) the splitting up of family groups where the
legal settlements of the children differ by reason of subse
quent remarriages and illegitimacy; (2) unsound adminis
trative situations wherein the county of legal settlement is
financially responsible and the county of residence is ex
pected to give adequate social treatment; (3) the remoteness
of the county of legal settlement from that of residence, which
often occurs in divorce cases where the subsequent family
home of the mother and children has been long established;
(4) the uprooting of established family homes and the sev
erance of family ties and school arrangements for dependent
children where counties of legal settlement insist upon the
removal of families to the county of legal settlement before
the granting of relief under the statute; (5) protracted de
lays and even denials of aid where legal settlement must be
determined prior to the granting of aid, a condition which
does not obtain in direct relief, where aid is furnished and
legal settlement is subsequently determined; (6) the inter
minable disputes that arise between municipalities where
there is more than one legal settlement in a family group of
dependent children.
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You state that in your opinion the legislature did not in
tend any such result and you therefore inquire whether the
language of sec. 48.33 is so compelling as to require the in
terpretation rendered in XXV Op. Atty. Gen. 470. You re
quest that in the light of the foregoing, we reexamine that
opinion.

From 1915 to 1929 the basis of relief for dependent chil
dren under sec. 48.33 was residence of the child or parent
or other person with whom the child resided. In 1929 the
legislature changed the phraseology from that of "resi
dence" to that of "legal settlement" of the child. What did

the legislature intend by such change in terminology? Too
much significance cannot be attached to the use of the term
"legal settlement" as used in sec. 49.02. Said section
provides:

"Legal settlements may be acquired in any town, village,
or city so as to oblige such municipality to relieve and sup
port the persons acquiring the same in case they are poor
and stand in need of relief, as follows."

This section was enacted to fix responsibility of the town,
city or village in which the person had a legal settlement in
pauper relief cases, and has always been so construed. Prior
to the 1929 amendment of sec. 48.33, this office had held that
relief given to dependent children under sec. 48.33 was not
pauper relief. XV Op. Atty. Gen. 186, XVIII 81. If the leg
islature in 1929 intended to entirely uproot the existing sys
tem of administering aid to dependent children and substi
tute a new system therefor, it would have so provided. Had
the legislature intended that the term "legal settlement" as
used under sec. 48.33, Stats., be given the same meaning it
has under the regular relief statute, apt language could have
been used to so provide. We are unable to find any legisla
tive language whereby it becomes necessary to interpolate
sec. 49.02, Stats., verbatim into sec. 48.33 in order to deter
mine what the legislature meant by certain phraseology and
terms in sec. 48.33. In fact it seems to us that such inter
polation defeats the obvious legislative intent. Sec. 48.33
(5) (b). Stats., provides:
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"Such child must have a legal settlement in the county in
which application is made for aid; but such child may, with
the approval of the court, reside and be cared for outside of
the county while receiving aid. For the purposes of this sec
tion, the receipt of public aid during the year next preced
ing by the family of any child shall not bar such child from
having a legal settlement in the county."

Sec. 48.33 (5) (c). Stats., provides:

"In cases in which all other conditions for granting aid
shall be satisfied but in which the child does not have a legal
settlement in the county in which application for aid is
made, such aid shall be granted, nevertheless, but only with
the approval of the state pension department; provided, that
the person having the care of said child has lived in this
state for a period of one year next preceding the application
for such aid. The entire amount paid from county funds as
aid in such cases shall be recoverable from the state out of
the appropriation made by law. Such aid shall not operate to
prevent the gaining of a legal settlement within the county,
and shall he chargeable to the state only until the child shall
have acquired such legal settlement and in no event longer
than one year from the date of the first payment."

In construing the aid to dependent children's law, the
opinion in XXV Op. Atty. Gen. 470 held that a child could
gain a legal settlement in a county only when the parents
have no legal settlement in this state. This opinion in effect
held that a child not having a legal settlement in the county
in which application for aid is made, whose parent has a
legal settlement elsewhere, is entitled to no aid after the ex
piration of one year from the date of first payment. A child
so circumstanced is left suspended in mid-air ad infinitum,
or, as an alternative, the child must be removed to the
county of legal settlement under sec. 49.02. We do not be
lieve any such result was intended by the legislature, but
rather it was intended that a child, by residing for a year in
the county, could gain a legal settlement of its own for aid to
dependent children purposes.
Legal settlements referred to in sec. 49.02 are legal settle

ments within towns, cities and villages. That section sets
forth a number of rules for determining legal settlement in
a town, city or village for purposes of fixing liability for
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support of the poor. On the other hand, liability for the care
of children aided under sec. 48.33, Stats., is based on the
county of legal settlement. There is no such thing as a
county legal settlement under sec. 49.02. The entire refer
ence in sec. 48.33 is to a settlement "within the county." It
would appear, therefore, that the "legal settlement" referred
to in sec. 48.33 is something quite separate and distinct from
the legal settlement referred to in sec. 49.02. There can be
no connection between the legal settlement referred to in
sec. 48.33 when a determination of the question of legal set
tlement under sec. 49.02, if and when made, has nothing to
do with the ultimate liability of the town, city or village in
which it is determined that the child has a legal settlement.
The purpose and objective of the so-called "mothers' pen

sion law" has ever been to provide for the proper care, nur
ture and training of abandoned and neglected children.

concern of the state in passing this law
was not so much with the condition of the mother [including
legal settlement of the mother], who oftentimes is in a posi
tion to support herself, if relieved of the burden of support
ing her children, as it was with the welfare and destiny of
the children themselves." V Op. Atty. Gen. 124 at 126.

Certainly the legislature did not intend to interpolate the
term "legal settlement" as used in sec. 49.02, Stats., into sec.
48.33, Stats., so as to suspend the granting of aid to d^en-
dent children until their legal settlement is determined as
required by the interpretation given in XXV Op. Atty. Gen.
470. This is especially true when liability for this care rests
upon the county rather than a particular town, city, or vil
lage. Furthermore, any construction that tends to split a
family and family ties is incompatible with the purpose of
the law to provide a family environment for dependent and
neglected children. See XXVI Op. Atty. Gen. 304. We
therefore agree with the following conclusion reached in
XXIII Op. Atty. Gen. 796, 797:

««si: *  In 1929 the law was changed so that a 'legal
settlement' was required, but a study of sec. 48.33 leads one
to the conclusion that the 'legal settlement' here required
more nearly approaches a year's residence in one town, vil
lage or city than it does the 'legal settlement' required by the
'poor laws.' * * *"
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This conclusion is strengthened by the fact that subse
quent to 1929 the juvenile courts and administrative agen
cies administering sec. 48.33, Stats., continued to grant aid
on the basis of one year's residence in the county.
Furthermore, it must be remembered that the legislature

in 1935 reviewed all statutes relating to social security, in
cluding the aid to dependent children's law, for the definite
purpose of having the Wisconsin law comply with all federal
requirements, so that federal aid might be secured. Since
the legislature did not amend any portion of sec. 48.33,
Stats., relating to legal settlement, it must be assumed that
the legislature approved of the interpretation given that
term in XXIII Op. Atty. Gen. 796, as the construction given
therein complies with settlement requirements.
That opinion is, therefore, adhered to and the opinion in

XXV Op. Atty. Gen. 470, in so far as it deals with this spe
cific problem, must be overruled.
NSB

Intoxicating Liquors — Public Officers — Alderman —
Member of common council is prohibited from selling beer
to licensed taverns located in city of which he is alderman.

May 7,1938.

John H. Rouse,

District Attorney,

Baraboo, Wisconsin.

You state in your letter of April 7 that in the last city
election a candidate for alderman of city "A" in your county
was elected as such alderman to the city council; that this
alderman is the agent for a brewing company of Milwau
kee, Wisconsin, and as such sells beer to various taverns
located in said city "A". You refer to section 176.05, subsec.
(1), Stats., and you inquire:
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"Under such section is a member of the common council
denied the right to sell beer to taverns located in the same
city?"

Said subsection in part provides:

"Each * * * common council may grant retail li
censes, * * *. No member of any * * common
council shall sell directly or indirectly or offer for sale, to
any person, firm, or corporation that holds or applies for
any such license any bond, material, product, or other mat
ter or thing that may be used by any such licensee or pros
pective licensee in the carrying on of his or its said
business."

The provisions of this statute are clear and there is no
room for construction. Under its clear provisions your ques
tion must be answered in the affirmative.

JEM

School Districts — Tuition — Words and Phrases —

Maintain — Under sec. 40.21, subsec. (2), Stats., expense of
maintaining school includes all items of expense necessary
to such maintenance. Additions to buildings or improve
ment by way of added expenditures for permanent equip
ment should be amortized.

State or county aid should be deducted in computing net
cost to local municipality.

May 9,1938.
John Callahan, State Superintendent,

Department of Public Instruction.

You refer us to sec. 40.21, subsec. (2), Stats., which reads
as follows:

"Every person of school age maintained as a public charge
shall for school purposes be deemed a resident of the school
district in which he resides, except that such school district
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shall be compensated by the municipality or by the county in
case the county system of poor relief is in effect in such mu
nicipality in which such person of legal school age has a
legal settlement as defined in section 49.02 with an amount
equal to the pro rata share of the year's expense of main
taining such school, based upon the total enrollment and
year's expense of the maintenance of such school. In case
such person maintained by the county has his legal settle
ment outside the county then the county shall pay such
school district's pro rata share and such county may recover
such sums paid, from any municipality in the state where
the legal settlement may be established."

We are asked what items of expense are properly included
under the words "pro rata share of the year's expense of
maintaining such school." In this connection we are re
ferred to a bill from one municipality to another which in
cludes the following items of expense: teacher's salary,
teacher's pension, equipment, treasurer's bond cost, district
officer's salary, text books, school supplies, janitor service,
fuel and lights, repairs and insurance.

We see no reason why all of these items are not proper
expense in the maintenance of the school.

Sec. 40.21 (2), above quoted, neither expressly nor impli-
edly excludes any of such items. The words "expense of
maintaining" mean just that and necessarily include all
items of such expense.

While the word "maintain" has no precise legal signifi
cance in the construction of statutes, its meaning varying
with the subject matter of the law and the purpose to be ac
complished, the word "maintain" has been defined as to hold
or keep in a particular state or condition, especially in a
state of efficiency or validity. Davis Holding Corporation v,
WUcox, 112 Conn. 543, 153 A. 169.

The purpose of sec. 40.21 (2) is by no means cloaked in
obscurity. The legislature plainly wanted to place the cost
of educating indigent pupils upon the municipalities legally
responsible for their support. In the absence of such a stat
ute, there would be a strong temptation for one municipality
to induce its indigents to move into other municipalities so
as to escape the expense of educating the children of such
indigents. Hence to eliminate certain items of actual ex-
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pense in computing the pro rata share of school maintenance
costs would be to defeat the purpose of the statute to that
extent.

The only item listed that presents any serious question as
to whether it may properly be an item of annual mainte
nance is the item of equipment—$23.65. The nature of the
equipment is not stated, but as the item is small, in all prob
ability it is one that may properly be included as an item of
annual maintenance. Additions to buildings and permanent
improvement by way of additional equipment would obvi
ously not be proper items of annual maintenance expense.
It would seem that the proper method of apportioning such
expenditure upon an annual basis would be that of amortiz
ing the expenditures over a period of years based upon the
prospective life of the improvement or equipment.
We do, however, call attention to the fact that the expense

of maintenance means net cost of maintenance and that

state or county aid received by a school must be deducted
from gross cost of maintaining the school before determin
ing the pro rata share of expense chargeable to the place of
legal settlement. See XX Op. Atty. Gen. 742.
NSB

WHR

Intoxicating Liquors — State treasurer (now tax commis
sion by virtue of ch. 9, sec. 4, Laws 1937 (Special Session),
and Executive Reorganization Order No. 3, effective Febru
ary 1,1938) may not issue licenses under sec. 176.05, subsec.
(4a), Stats., to clubs when municipality has voted dry under
sec. 176.38, Stats.

May 9,1938.
Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.

In your letter of April 6 you state that under sec. 176.05,
subsec. (4a), Stats., licenses may be issued to country clubs
and, when issued are issued by the state treasurer for an an-
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nual fee of fifty dollars, but the same is paid to the treas
urer of the town, city or village in which the club is located.
You inquire whether the state treasurer may issue a

license to a club located in a town, city or village that by
referendum has voted dry so far as intoxicating liquor is
concerned. You refer us to section 176.88, the local option
statute.

Sec. 176.05 (4a) reads thus:

"All 'Class A' and 'Class B' licenses issued to clubs, as de
fined in subsection (8) of section 176.01, that are operated
solely for the playing of golf, tennis or similar sports, and
commonly known as country clubs, shall be issued by the
state treasurer for an annual fee of fifty dollars which shall
be paid to the treasurer of the town, city or village in which
such club is located. The provisions of subsection (la) of
section 176.05 relative to suspending or revoking permits
shall apply to all licenses issued by the state treasurer here-
under, and, except as herein provided, all provisions of this
chapter relating to 'Class A' and 'Class B' licenses for the
sale of intoxicating liquors shall apply to licenses issued to
the country clubs by the state treasurer."

The last provision of this section, that "all provisions of
this chapter relating to 'Class A' and 'Class B' licenses for
the sale of intoxicating liquors shall apply to licenses issued
to the country clubs by the state treasurer," clearly indi
cated that the local option provision under sec. 176.38 is
applicable.
No "Class A" or "Class B" license can be issued in the

municipality when a local option election has decided against
the issue at the election under sec. 176.38. You are therefore

advised that the state treasurer may not issue a license to
a club located in a town, city or village that by referendum
has voted dry so far as intoxicating liquors are concerned.
Your attention is invited to the fact that by virtue of ch.

9, sec. 4, Laws of Special Session 1937, and executive reor
ganization order No. 3, effective February 1,1938, the state
treasurer no longer has the duties of issuing licenses. The
executive order above referred to transferred that duty to
the tax commission as of February 1, 1938.
NSB

JEM
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Elections — Residence — Indigent, Insane, etc. — Art.
Ill, sec. 1, Wis. Const., and sec. 6.51, subsec. (4), Stats.,
preclude patient at state institution for insane from acquir
ing residence for voting purposes in town where institution
is located, regardless of whether patient has been committed
to institution or is voluntary patient.

May 10,1938.

Board of Control.

Attention A. W. Bayley, Secretary.

You have inquired whether patients undergoing treat
ment at a state hospital for mental cases may acquire a vot
ing residence in the town in which the hospital is located.

Article III, sec. 2 of the Wisconsin constitution provides
that no person under guardianship, non compos mentis or
insane shall be qualified to vote at any election.

This provision clearly prohibits patients committed to a
state hospital for the insane from voting.

Sec. 51.10 of the statutes permits a person who believes
himself to be insane or to be suffering from a mental disor
der to make a written application for admittance into a pub
lic hospital, the application being supported by the certifi
cate of two doctors.

It is unnecessary to consider whether persons who enter a
mental hospital without a commitment order as voluntary
patients are barred from voting under the constitutional
provision above mentioned. Art. Ill, sec. 1 of the Wisconsin
constitution and sec. 6.01, subsec. (1), Wis. Stats., provide
that in order to vote a person must be twenty-one years of
age or over and must have resided in the state of Wisconsin
for one year and in the election district or precinct where he
offers to vote for ten days.

This raises the question of whether voluntary mental pa
tients are residents of the town in which the hospital is
located.

Sec. 6.51, Stats., sets forth a number of rules for deter
mining whether a person has gained a residence for voting
purposes. Sec. 6.51, subsec. (2), provides:
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"That place shall be considered and held to be the resi
dence of a person in which his habitation is fixed, without
any present intention of removing therefrom, and to which,
whenever he is absent, he has the intention of returning."

Sec. 6.51, subsec. (4), Stats., provides:

"A person shall not be considered to have gained a resi
dence in any town, ward or village of this state into which
he shall have come for temporary purposes merely."

These patients come to the hospital to be treated for their
mental ailments. They do not intend to give up their orig
inal residences and they do intend to return to such resi
dences when they are well.
There are a number of Wisconsin cases determining that

persons are prevented from voting because they are in a
community for temporary purposes. Thus lumberjacks were
not permitted to vote in the case of State ex rel. Small v.
Bosacki, 154 Wis. 475. Under certain circumstances stu
dents attending college are not considered to be residents for
voting purposes in the town where the college is located.
Seibold v. Wahl, 164 Wis. 82.

This department has ruled in XXIII Op. Atty. Gen. 610
and XXV Op. Atty. Gen. 543 that in general those who come
to a COG camp do not have a right to vote at the place
where the camp is located.
We therefore conclude that persons who enter a hospital

for the insane, whether voluntarily or otherwise, cannot ac
quire a voting residence in the town in which the institution
is located.

WHR
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Public Officers — County Supervisor — Divorce counsel
is ineligible for office of county supervisor by reason of sec.
59.03, subsec. (3), Stats.

May 10,1938.

Clarence J. Dorschel,

District Attorney,

Green Bay, Wisconsin.

You have inquired whether the offices of divorce counsel
and county supervisor are compatible.
At common law it was held that a public officer could not

hold another office when the duties of the two offices were
such that the officer's full time and attention were required
in each office, and when the duties were such that a conflict
of interest might arise.
In determining whether there is a conflict of interest a

number of tests are applied: One is whether one office is
subordinate to the other; another test is whether one office
is subject to some degree of power over the other; a third
test is whether the power of removal or the power of ap
pointment is vested in one office, and a fourth test is
whether one office has the power of auditing the accounts of
the other.

In regard to this last test, it might be said that since the
county board pays the salary of the divorce counsel, the
county board has the power to audit such salary. However,
sec. 247.17, Stats., fixes the amount which a divorce counsel
is to receive in each case at the sum of ten dollars, with a
proviso that if the case shall occupy more than one day of
time, the court, in its discretion, may require the parties to
the action to pay an additional sum to compensate the di
vorce counsel. All fees of the divorce counsel are paid on
the order of the presiding judge and on the certificate of the
clerk of the circuit court. Because of these factors, it is
doubtful that the county board would have any discretion in
allowing or disallowing such claims, and the county board
has nothing to do with the appointment or removal of the
divorce counsel.

Sec. 59.03, subsec. (3), Stats., provides that no county of
ficer is eligible to the office of supervisor.
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This raises the question of whether a divorce counsel is a
county officer.
In the case of In re Appointment of Revisor, 141 Wis. 592,

608, it was stated that one of the tests of an office is "that
the duties must be continuous and permanent, and not
merely transient, occasional, or incidental."
Another test is whether any official oath is required, and,

under sec. 247.13, a divorce counsel must take an official
oath.

"Public office" has been defined as the right, authority,
and duty created and conferred by law by which, for a given
period, either fixed by law or enduring at the pleasure of the
creating power, an individual is invested with some portions
of the sovereign functions of government to be exercised by
him for the benefit of the public. See XIX Op. Atty. Gen.
241, 244 and cases there cited.

That a divorce counsel is invested with some portion of
the sovereign functions of government to be exercised by
him for the benefit of the public is demonstrated by sec.
247.15, Stats., which provides, among other things, that no
decree in any action in which the divorce counsel is required
to appear shall be granted until the divorce counsel "of the
county in which the action is tried shall have appeared in
open court and in behalf of the public make a fair and im
partial presentation of the case to the court and fully ad
vised the court as to the merits of the case and the rights
and interests of the parties and of the public" Thus, a di
vorce decree granted by authority of law is in most in
stances dependent to some extent at least upon the exercise
of the powers vested in the divorce counsel.

It is true that under sec. 59^2 the legislature has enum
erated a list of county ctfficers with designations of their
terms of office, and that under sec. 59.15, provision is made
for compensation, fees and salaries of each county officer
"who will be entitled to receive a salary payable out of the
county treasury."

While the divorce counsel is not an elective county officer,
within the purview of sees. 59.12 and 59.15, Stats., it would
seem, nevertheless, that he should be considered as a county
officer. If he is an officer at all, and we believe he must be
held to be an officer, then he must be an officer of the state.
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or of some political subdivision thereof. It could hardly be
contended that he is a state officer, since his jurisdiction is
confined to but one county, although his appointment is bjr
the circuit judge, whose jurisdiction may extend over the
several counties in his circuit. It might be pointed out here
that under sec. 247.13, it is provided that in counties of over
250,000 population the district attorney or assistant district
attorney shall be the divorce counsel. The district attorney,
of course, is a county officer and this provision lends color to
the conclusion that the divorce counsel must also be regarded
as a county officer. It should also be noted that sec. 247.15,
Stats., refers to "the divorce counsel of the county," which
further supports this conclusion.
You are therefore advised in the light of the foregoing

discussion that a divorce counsel is a county officer within
the meaning of sec. 59.03 (3), Stats., and is ineligible for
the office of county supervisor.
WHR

Bunks and Banking — Public Deposits — Public Officers
— Treasurer Police Pension Fund — Funds coming into
hands of city treasurer as ex officio treasurer of retirement
board of policemen's annuity and benefit fund are subject to
public deposits law, ch. 34, Stats.

May 11,1938.

Board of Deposits.

Attention Gerald C. Maloney.

You have inquired whether the funds coming into the
hands of the city treasurer of Milwaukee as ex officio treas
urer of the retirement board of the policemen's annuity and
benefit fund of the city of Milwaukee, fall within the defini
tion of "public moneys" as defined in ch. 34, Stats., and
whether such funds are subject to the provisions of ch. 34,
the public deposits law.
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Sec. 34.01, subsec. (5), Stats., defines the term "public
moneys" so as to include all moneys coming into the hands
of a city treasurer, by virtue of his office, without regard to
the ownership thereof.

Sec. 34.01, subsec. (1), Stats., defines the term "public de
posit" so as to include private funds held in trust by a public
officer.

Sec. 34.01, subsec. (7), Stats., defines the word "treas
urer" to mean:

"* * * any duly elected, appointed or acting official of
the state or of any county, city, village, town, drainage dis
trict, power district, school district, sewer district, or of any
commission, committee, board or officer of any governmental
subdivision of the state, or the clerk of any court in this
state, whose official duties require that he receive and ac
count for public moneys."

Sec. 62.13, subsec. (9), par. (b), subd. 2, Stats., pro
vides, among other things, that the city treasurer shall be
ex officio treasurer of the board of trustees of the police pen
sion fund and that, as such, he is custodian of the fund and
all securities and property belonging thereto. He is required
by this section to keep books of account in such manner as
the pension board shall direct, and he is liable on his official
bond for the performance of such duties.

It seems clear from the foregoing statutory provisions
that the city treasurer is acting by virtue of his office in dis
charging the duties outlined above. Under the statutory
definitions set forth in ch. 34 it is unimportant whether the
moneys are, in fact, public moneys, since the definition of
"public moneys" in sec. 34.01, subsec. (5), Stats., is control
ling and that definition includes moneys coming into the
hands of the city treasurer by virtue of his office without re
gard to ownership thereof. Furthermore, the term "public
deposit" as defined in ch. 34, specifically includes private
funds held in trust by a public officer.

Consequently, we must be guided by the definitions set
forth in ch. 34, rather than by general usage of the terms

involved, which might lead to a different result.
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In view of the foregoing, you are advised that the funds
in question are subject to the public deposits law as set forth
in ch. 34 of the statutes.

WHR

Courts — Prisons — Prisoners — Probation — Court is
authorized by sec. 57.01, subsecs. (1) and (2), Stats., to pro
vide for probationary period in case of felony which is of
greater duration than maximum penalty prescribed by law
for such offense.

May 11,1938.

John H. Rouse,

District Attorney,

Baraboo, Wisconsin.

You state in your letter of April 27 that a defendant was
charged with the crime of adultery in the county court for
your county and entered a plea of guilty, was adjudged
guilty by the court, sentence was suspended and the de
fendant placed on probation with the state board of control
for the period of four years. This offense is a felony and
carries a maximum penalty in state prison of not more than
three years. You refer us to sec. 57.01, subsec. (1), Stats.,
which makes provision for the court to suspend a sentence
and place the defendant on probation, but there is no maxi
mum period stated for such probation.
You also refer to sec. 57.04, Stats., which provides for sus

pension of sentence in case of misdemeanors in violation of
sec. 351.30, Stats., as well as sec. 57.05, Stats. The latter
section provides for probation of minors, fixing the maxi
mum probationary period to comply with the maximum pen
alty prescribed for the offense.
You inquire whether the action of the court providing for

a probationary period under sec. 57.01 which is of greater
duration than the maximum penalty provided by law for the
offense is proper.
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You also refer us to subsec. (2), sec. 57.01, Stats., which
reads:

"Such adult may be returned to such court on the original
charge for sentence, at any time within such period of pro
bation ; and upon the expiration of such period he may be
sentenced, discharged, or continued under probation for an
additional period to be then fixed by the court, subject to
like return discharge sentence, or further probation there
after."

The subsection above quoted does not limit the time dur
ing which the court may extend the period of probation. The
period of probation is expressly limited by sec. 57.04, Stats.,
which provides for suspension of sentence in case of misde
meanors and for violations of sec. 851.80, Stats. The same
applies to sec. 57.05, which provides for sentencing of
minors. As the legislature has specifically limited the proba
tionary period under sees. 57.04 and 57.05, Stats., and has
placed no such limitation upon sentences imposed under sec.
57.01, it would seem to follow that the legislature did not in
tend to impose any restrictions upon the court in fixing the
probationary period when acting within the jurisdiction
conferred by sec. 57.01 and that the court may fix a proba
tionary period in the case of a felony which is of a greater
duration than the maximum penalty prescribed by "law for
such offense.

NSB

JEM
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Elections — Where election ballot gives elector right to
vote for two candidates and he votes for one only, such bal
lot must not be disregarded.

May 12,1938.
Theodore Dammann,

Secretary of State.

You call our attention to an election of town officers
wherein the names of four candidates for supervisor were
arranged in alphabetical order. At the top of this portion
of the ballot were the words "Vote for two," and some of the
electors voted for one candidate only, and election officials
refused to count such votes.

It is your view that these ballots should be counted, and
you request our opinion on the matter.
Sec. 6.42, Stats., provides that all ballots cast at any elec

tion shall be counted for the persons for whom they were in
tended, so far as such intent can be ascertained therefrom.
This statute clearly requires the counting of the ballots in

question. Furthermore, the statutes provide that election
laws are to be liberally construed so as to carry out the will
of the electorate. Sec. 5.01, subsec. (6), Stats. See also
State ex rel. Oaks v. Brown, 211 Wis. 571.

It would be difficult to imagine a more glaring example of
disregarding the will of the electors than that reflected in
the situation mentioned here. You are therefore advised
that election officials may not rightfully exclude ballots
where the voters have the right to vote for two candidates
but decided to vote for one only.
WHR
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Dairy a/nd Food — Product known as "honee butur," de
signed to be used, among other things, as substitute for but
ter, is subject to provisions of sec. 97.46, subsec. (1) and
sec. 97.44, Stats.

May 12,1938.

Department of Agriculture and Markets.

You call our attention to the proposed sale in this state of
a product having the trade name of "honee butur." This is
a spread for toast, waffles, and ice cream, and is said to have
many other uses. It contains honey, sweet cream butter,
corn syrup and Carnation milk.
We are asked as to the legality of the use of such a coined

name under the circumstances.

Sec. 97.46, Stats., provides:

" (1) No person, firm or corporation, shall use in any way
in connection or association with the sale or exposure for
sale or advertisement of any substance designed to be used
as a substitute for butter, the word 'butter,' 'cream,' 'cream
ery,' or 'dairy,' either alone or in combination with other
words, except as required by sections 97.43 and 97.45, or
the name or representation of any breed of dairy cattle, or
any combination of such word or words and representation,
or any other words or symbols or combination thereof com
monly used in the sale of butter.
"(2) No person, firm or corporation shall use the term

'butter' in the name or in connection with the name, desig
nation, advertising or description of any article of food pr^
pared and offered for sale or served with any meal for which
a charge is made unless all of the fat contained in such s-i'ti-
cle of food is butter fat; provided, that nothing herein shall
be construed as prohibiting the use of the term 'butter in
connection with a trade name which is the individual prop
erty and has been in continous use by its owner at least one
year prior and up to the first day of January, 1931, if
mediately after or below such trade name the word 'a trade
name' shall appear on all reading matter wherein it is used."

Subsec. (2) does not apply for the reason that all of the
fat in the product in question is butter fat, nor would sub
sec. (2) apply even if other types of fat were contained in
the products, if the trade name were in use one year prior
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to January 1, 1981. However, the situation is different un
der subsec. (1).
We assume that the product in question is designed, to

some extent at least, to be used as a substitute for butter,
and hence it is subject to the provisions of subsec. (1) of
sec. 97.46, Stats., above quoted. It is our opinion that statu
tory regulations concerning the use of the word "butter" are
not to be evaded by calling a product "butur." As far as we
are able to determine the words have exactly the same sound
when pronounced. This is important because the great bulk
of retail sales will be made orally rather than in writing.
Furthermore, since correct spelling has become somewhat of
a lost art, even among that portion of the intelligentsia who
have grown up since the days of the old-fashioned spelling
bee, it is entirely possible that the word "butur" might be
confused with the word "butter" even where it appears in
print.

Unless the manufacturers of the product in question in
tended to trade upon the known qualities of that wholesome
and inimitable dairy product known as "butter," scant ex
cuse can be offered for the birth of such a monstrous word
as "butur."

Hence, we conclude that such brain-child was not only
born deformed, but is cursed with the quasi-illegitimacy
visited upon butter substitutes in Wisconsin and must per
force go through life impressed with the legal disabilities
imposed by sec. 97.46, subsec. (1), Stats., upon products of
doubtful dairy parentage. Even if "honee butur" could
escape from the ban imposed by sec. 97.46, subsec. (1),
Stats., it would still come squarely within the provisions of
sec. 97.44, regulating the sale of products made in imitation
or semblance of pure butter.
The nation looks to Wisconsin, its greatest dairy state, for

guidance in the matter of standards of quality and purity
for all dairy products. Wisconsin creamery butter is made
from fresh, rich cream in more than six hundred state in
spected creameries. Butter and Wisconsin are almost synon
ymous. Because Wisconsin butter has attained the highest
standards for deliciousness and nourishment, it is world fa
mous. The unchallenged competition of hybrid substitutes
masquerading under misleading names would constitute not



Opinions op the Attorney General 305

only insult but injury both to the fair name of butter, that
matchless product, and to the great dairying state of Wis
consin.

The use of butter is more than a matter of health, for but
ter is the inexpensive yet priceless ingredient of excellent
cookery. As P. Morton Shand says in his "Book of Food":
"Only the best fresh butter is good enough to cook with" and
"Honest dripping is preferable to margarine, as all genuine
but humble things are preferable to pretentious and spe
cious shams."

The whole history of butter is luscious, from the very be
ginning of culinary culture when Deborah sang of it in the
Bible—"butter is a lordly dish." That hardy old herbalist,
Culpepper, refers to butter as being "very wholesome and
commodious for students, for it rejoiceth the heart and com-
forteth the brain and qualifyeth the heat of the liver."
OSL

WHR

Prisons — Prisoners — State board of control and war
dens of state prison and of Green Bay reformatory have
power to grant interviews with prisoners without presence
of officer of institution.

May 13,1938.

Prof. J. L. Gillin,

Member of the State Pardon Board,

You inquire whether a member of the pardon board has
the right to see a prisoner at the Waupun prison or the re
formatory at Green Bay alone without interviewing him in
the presence of an official. You state that the only reason
you raise the question is because sometimes prisoners do not
feel like talking freely in the presence of the prison official;
that there has been no difficulty about this matter, but you
raise the question for the reason that sometimes you feel
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that the prisoners experience a blocking in answering fully
the questions that you ask them as you interview them when
they have applied for a pardon.
Under sec. 53.02, Stats., it is provided:

"(1) The warden shall, under the direction of the state
board of control, have the charge and custody of the prison,
*  * *. He shall enforce the regulations of the board for
the government of the officers and convicts of the prison:
:i! :is » 7

It is also provided that he shall file an official oath and ex
ecute and file an official bond in the sum of twenty thousand
dollars with sureties approved by the board.

Sec. 53.07, Stats., provides:

"All necessary means shall be used, under the direction of
the warden, to maintain order in the prison, enforce obedi
ence, suppress insurrections and effectually prevent escapes,
even at the hazard of life; * *

We find no provision in the statutes that one may not in
terview a prisoner without the presence of a prison official.
The above statutes seem to contemplate that this matter is
under the control of the warden and the state board of con-
rol, who are held responsible for the prisoners and are re
quired to prevent their escape. A rule to prevent interviews
with prisoners by outsiders without the presence of an offi
cial seems absolutely necessary unless the officials are satis
fied that those attempting to interview the prisoner may
safely be entrusted with such interviews without the pres
ence of an officer. You are advised that the board of control
and the warden have the right to grant the privilege of in
terviewing the prisoner without the presence of an officer.
The foregoing is equally applicable to the state reformatory.
NSB

JEM



Opinions op the Attorney General 307

Public Officers — City Police — Deputy Sheriff — High
way Patrolman — County highway police oifficer who is also
deputy sheriff is prohibited by sec. 82.07, Stats., from ac
cepting recognizance or any money for appearance of of
fender in court.

It would seem that governing body of city of fourth class
may grant police officers right to accept recognizances or ad
mit to bail for violation of city ordinance, but in absence of
such action by city council police officers of city have no
right to accept recognizances or admit to bail.

May 18,1938.

Charles L. Larson,

District Attorney,

Port Washington, Wisconsin.

You have referred us to sec. 61.62, Stats., which makes
provision for the acceptance of a recognizance by an arrest
ing police officer of a village for a violation of an ordinance,
rule, regulation, resolution Or by-law of any village having
a police department. You also refer us to sec. 82.07, Stats.,
which expressly prohibits a county highway policeman from
taking money or any other thing of value as or in lieu of
bail. You state that in Ozaukee county all highway officers
are also deputy sheriffs and are bonded as such.
You inquire whether it is legal for city policemen in cities

of the fourth class or county highway police officers who are
also deputy sheriffs to accept a recognizance for the appear
ance of a violator of a city or county ordinance at the court
having cognizance of the offense.
The matter of recognizance or admitting to bail is purely

a statutory matter. We find no statute that authorizes dep
uty sheriffs to accept recognizance or admit to bail. Sec.
82.07, Stats., specifically prohibits a county highway police
man from taking money or any other thing of value as or in
lieu of bail. As deputy sheriffs have no right to admit to
bail or take money or any other thing of value as or in lieu
of the bail, it must follow that county highway officers who
are also deputy sheriffs have no greater right to admit to
bail or accept money or other thing of value as or in lieu of
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bail than they would have as plain county highway officers
appointed under sec. 82.07, Stats.

With respect to your question as to whether police officers
in cities of the fourth class have the right to accept recog
nizance or admit to bail for violation of municipal ordi
nances, it impresses us that the right is purely one of statu
tory creation and as there is no statute giving such power, it
would seem to follow that such police officers do not have
such right in the absence of a grant of such right by the gov
erning body of the municipality. It was held in Hack v. Mm-
eral Point, 208 Wis. 215, that the legislature has granted to
the cities all of the police power of the state that it is possi
ble to grant to them. As cities have such broad police power,
it would seem to follow that they may make a reasonable
regulation in exercise of the power and may confer upon
police officers the right to admit to bail or accept money or
something of value as or in lieu of bail upon arrest for vio
lation of some or all municipal ordinances. So far as we
know, cities have been very reluctant to grant to police offi
cers any such power and in the few instances where it has
been done the grant has been only with respect to violation
of certain specified ordinances of minor importance.
NSB
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Counties — County Board — County Board Resolutions
— Sec. 59.02, subsec. (2), and sec. 59.04, subsec. (8), Stats.,
do not prohibit county board from adopting rule for suspen
sion of its rules when quorum is present by majority vote
or such other vote in excess of majority as board may deem
desirable.

May 18,1988.
C. Stanley Perry,

Assistant Corporation Counsel, Milwaukee County,

Milwaukee, Wisconsin.

You state that the Milwaukee county board of supervisors
is considering a revision of its rules of parliamentary pro
cedure, and the question has arisen as to the vote necessary
for a suspension of the rules.

Sec. 59.02, subsec. (2), Stats., provides:

"Ordinances and resolutions may be adopted by any
county board by a majority vote when a quorum is present,
or by such larger vote as may be required by law in special
cases; also in the special manner provided for cities by sec
tion 10.48, which section is applicable to counties."

Sec. 59.04, subsec. (8), Stats., provides:

"A majority of the supervisors entitled to a seat in the
county board shall constitute a quorum for the transaction
of business. All questions shall be determined by a majority
of the supervisors present unless otherwise provided."

In the case of St. Aemilianus Orphan Asylum v. Milwau
kee County, 107 Wis. 80, it was held, among other things,
that a quorum of the members of the county board is the
board and that a majority vote of such quorum is a majority
vote of the board.

In XII Op. Atty. Gen. 24 it was ruled that the county
board may not adopt a rule requiring a larger vote than is
required by statute to authorize expenditures by that body,
this ruling being based upon the statutes above quoted.

This department has ruled that resolutions of the county
board which comply with the statutory rules of procedure
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but which fail to comply with county board rules are valid.
XXI Op. Atty. Gen. 214; XVIII Op. Atty. Gen. 268. It seems
to be well settled law that where rules of procedure are not
prescribed by statute it is competent for a governing mu
nicipal body to adopt its own regulations. 48 C. J. 504.
Green Bay v. Brauns, 50 Wis. 204. Fletcher v. La Crosse
County, 165 Wis. 446.
When the legislature in sec. 59.04 (8), Stats., used the

words "unless otherwise provided" we do not believe that
the legislature intended to prohibit the cOunty board from
establishing their own rules, such as the vote necessary for a
suspension of the rules. The power to make their own rules
seems to be inherent in all municipal governing bodies sub
ject to the limitation, of course, that the rules must be con
sistent with the statutes. The language above quoted is
hardly that clear and explicit language that the legislature
would use if it intended to abolish entirely the inherent rule-
making power of municipal bodies. We think that this lan
guage means all questions shall be determined by a majority
vote of the supervisors unless otherwise provided by statute
or by the board acting in pursuance to its inherent power to
make rules consistent with the statutes.

We conclude, therefore, that a county board may, when a
quorum is present, provide for suspension of the rules by a
majority vote or such other vote in excess of majority as the
board deems proper.
WHR

NSB
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Public Officers — Village Trustee — Village which had
less than three hundred fifty population under 1980 federal
census is entitled to but two trustees under sec. 61.20, sub-
sec. (3), Stats.

May 14,1938.
Theodore Dammann,

Secretary of State,

You state that a certain village at the time of its organiza
tion had a population permitting of six trustees, but that its
population decreased so that it had only three hundred forty-
six inhabitants according to the 1930 federal census. Under
sec. 61.20, subsec. (3), Stats., a village with less than three
hundred fifty population should have but two trustees. The
village in question, however, has continued with six trustees.
We are asked whether the business transacted by the six

trustees is legal, and how the number of trustees may be
reduced without injustice to any of the present incumbents.

Sec. 61.20, Stats., provides:

"(1) Villages shall have six trustees, except as provided
otherwise in subsection (3) of this section, whose term of
office shall be two years, three of whom shall be elected each
year.

"(2) Villages not now having six trustees shall, on the
first Tuesday of April, 1920, and annually thereafter, elect
three trustees.

"(3) Villages having a population of three hundred and
fifty or less shall have two trustees, who together with the
president shall constitute the village board, a majority of
whom shall constitute a quorum. One trustee shall be elected
each year for a term of two years."

Sec. 370.01, subsec. (27), Stats., provides:

"The word 'population,' when used in connection with a
classification of towns, villages, cities or counties for the ex
ercise of their corporate powers or for convenience of legis
lation, means the population of such towns, villages, cities
or counties according to the last national census."

Thus, it is apparent that the population of the village in
question for all official purposes is governed by the 1930
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census, regardless of any variance from this figure since
1930, and it follows that the village is legally entitled to but
two trustees.

This does not mean, however, that the official acts of the
six trustees are subject to collateral attack, since they are
de facto officers, holding office under color of authority pur
suant to an election. The fact that the election was irregular
does not make them mere volunteers. Mechem, Public Offi
cers, p. 227; The State ex rel, Jones v. Gates, 86 Wis. 634.

It has been held that the acts of an officer de facto are
valid and effectual where they concern the public or the acts
of third persons until the title to the office is adjudged in
sufficient. State ex rel. Bloomer v. Canavan, 155 Wis. 398.

Since the village has been proceeding with six trustees,
we assume that this was done pursuant to sec. 61.20, subsec.
(1), Stats. Obviously, this situation should not continue in
definitely, although it is not serious enough to call for any
immediate action. The manner in which the size of the

board should be reduced is pretty much a matter of policy.
It could be accomplished by resignations without further
delay, if this can be amicably arranged among the present
trustees. At any rate, three trustees should not be elected
next spring as has been done in the past. Commencing next
spring, and annually thereafter, the village should elect but
one trustee, pursuant to sec. 61.20, subsec. (3), Stats. If this
is done, the difficulty will be corrected automatically within
the next two years.
WHR



Opinions op the Attorney General 313

Dairy and Food — Cold Storage Act — whites and
egg yolks separately stored are subject to provisions of eh.
99, Stats., uniform cold storage act.

May 14,1938.
Department of Agriculture and Markets.

Attention Harry Klueter, Chief Chemist.

You have inquired whether egg whites and egg yolks come
within the purview of sec. 99.01 of the uniform cold storage
act.

Sec. 99.01, Stats., reads in part:

*  * ^article of food' shall mean fresh meat as de
fined in section 97.02 and fresh meat products and all eggs,
butter, and butter substitutes; and articles of food shall be
deemed to be 'received in cold storage' when they are deliv
ered to and come into possession or custody of the licensee of
a cold storage warehouse."

When is an egg not an egg?
In answering this question with reference to the cold stor

age law, one must keep in mind the object of the law. Its
purpose is to protect the consuming public from the contin
gency of certain types of foods attaining too great an age in
cold storage. Columbus Packing Co. v. State, 100 Ohio State
285, 126 N. E. 291. While eggs are valued in certain por
tions of the orient in the inverse order of their freshness,
the occidental world has adopted an opposing philosophy in
enacting uniform cold storage acts. We have a saying,—
"As innocent as a new-laid egg." Such innocence, however,
like youth, is a fleeting thing, and in the words of Erasmus,
"An angelic boyhood becomes a satanic old age."

Keeping in mind the central purpose of the act, we con
clude that such purpose may not be evaded by reducing an
article of food, otherwise within the statute, into its com
ponent parts. In construing a statute, the mischief it is in
tended to prevent may be considered. Pettingill v. Govlet,
137 Wis. 285; State v. Hall, 141 Wis. 30. Also, it is to be
noted that technical assaults on the law are in disfavor.
Calumet Service Co. v. Chilton, 148 Wis. 334. To say that
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the yolk and the white of an egg, when unseparated, are sub
ject to the act, but when separated cease to be subject to the
act, just doesn't make sense so far as the purposes of the
statutes limiting the period of cold storage are concerned,
and you are therefore advised that the words, "all eggs," as
used in sec. 99.01, Stats., defining "articles of food," includes
all edible parts of eggs, however separated.
WHR

Municipal Corporations — Town Sanitary Districts — In
absence of proceedings for establishment of town sanitary
district town board is without authority to provide for pre
liminary engineering survey for public waterworks and
sewerage systems intended to serve only portion of town.
Where proceedings to establish such district have been com
menced, preliminary engineering expenses are to be borne
by district, if formed, otherwise by petitioners under sec.
60.308, subsec. (4), Stats.

May 16,1938.

Board of Health.

You have inquired whether a town board may obtain en
gineering services for the purposes of making surveys and
preparing plans for public waterworks and sewerage sys
tems intended to serve a portion of the town.

It has been held that a town has no authority to levy a
general tax to pay for construction of sidewalks and street
lamps in an incorporated village within the town. McGowan
V. Paul, 141 Wis. 388. The principle on which this case rests
is that a town has only such powers as have been delegated
to it by statute or which arise by necessary implication from
those granted. Under sec. 60.29, subsec. (3), Stats., the
town board is empowered:

"To procure * * * such * * * expert help as
may from time to time be necessary in the conduct of the af
fairs of the town and the promotion of the financial welfare
4: ^99
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In Pettibone v. West Chicago Park Commissioners, 215
ill. 304, 74 N. E. 387, it was said that affairs of the town
mean such matters as affect the people of the town. The
term "people" implies the people generally rather than a
limited, ascertainable class. In Pixley v. Saunders, 168 Cal.
152, 141 Pac. 815, a sanitary district included a number of
towns. It was held that the sanitation of any one of the
towns was therefore not a town affair within the meaning
of the state constitution. In Wisconsin a town sanitary dis
trict may include more than one town, or it may include a
part only of a town or parts of more than one town, and it
has a corporate existence independent of that of the town.
We therefore conclude that the matter of waterworks and

sewerage systems is a town sanitary district affair rather
than a town affair and that the town board is hence without
authority to provide for engineering surveys in connection
with proposed sewerage systems intended to serve only a
portion of the town.

Secondly, you inquire whether the town board is au
thorized to provide for a preliminary engineering survey
and estimate, where proceedings have been started for the
establishment of a town sanitary district.
In establishing a town sanitary district the town board is

authorized to act only upon petition signed by sixty per cent
of the property owners or the owners of sixty per cent of
the property within the proposed district. Sec. 60.302, sub-
sec. (1), Stats. The petitioners are required to file a bond
with security satisfactory to the board for the purpose of
paying the entire cost of the proceedings in the event the
board should determine not to establish a sanitary district.
Under sec. 60.303, subsec. (3), Stats., before the board shall
order the district established, it must appear to the board,
on the hearing, not only that the petition was properly
signed but that the proposed work was necessary, that the
public welfare, etc., will be promoted, and that the property
within the district will be benefited. If these facts do not
appear, the board is required under subsec. (4), to dismiss
the petition. Sec. 60.303, subsec. (4), Stats.

If the board feels that the existence or nonexistence of
the above facts cannot be established to its satisfaction in
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the absence of a preliminary engineering survey, we see no
reason why one may not be required, with the cost to be
borne by the petitioners in the event no sanitary district is
established. Sec. 60.808, subsec. (4), Stats., provides:

"If the town board finds that the territory set out in the
petition should not be incorporated into a town sanitary dis
trict, it shall dismiss said proceedings and tax the cost
against the signers of the petition. If the district is estab
lished, certified bills covering the reasonable cost and dis
bursements of the petitioners may be presented to the com
missioners hereinafter provided for and paid out of the
funds of the district."

Any cost would have to be borne either by the petitioners
or by the district, depending upon the outcome of the hear
ing, and in no event by the town. The entire matter of sani
tation under these statutes is an affair of the district and
not of the town, the town board being merely the medium by
which the sanitary district is to be established.
WHR

Taxation — Income Tax — Sec. 71.19, Stats., governs dis
tribution of income taxes among state, county and local mu
nicipality and sec. 71.10, subsec. (4), par. (d). Stats. 1981,
providing for collection by county and retention of penal
ties and interest by county, which statute was repealed in
1988, has no application to collection commenced prior to
such repeal and compromise subsequent thereto, where no
penalties and interest were in fact collected.

May 16,1988.

Tax Commission.

You state that in September, 1982, income taxes were as
sessed against the M. E. White Company of Chicago, pur
suant to the provisions of sec. 71.10, subsec. (8), par. (f).
Stats., as follows:
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Normal tax $41,176.89
Teachers' retirement surtax 6,810.71
Soldiers' educational bonus surtax 1,217.24

These taxes, with penalties and interest, computed to May
24,1937, amounted to $77,153.20.
At the time of the assessment county treasurers and other

county officials were charged with the duty of collecting in
come taxes, and under the provisions of sec. 71.10, subsec.
(4) (d). Stats., 1931, it was provided in substance that the
county should retain all delinquent penalties and interest
collected in return for the services of county officials in mak
ing collections. The provisions of this section were repealed
by ch. 367, Laws 1933, which placed the duty of collecting
income taxes upon the Wisconsin tax commission.

Prior to the passage of ch. 367, Laws 1933, the corpora
tion counsel for Milwaukee county instituted proceedings for
the collection of these taxes in the circuit court for Milwau

kee county, judgment being rendered on January 26, 1933,
for $64,695.57. An action to collect this judgment was com
menced in the United States district court for the northern
district of Illinois, eastern division, because of diversity of
citizenship. Prolonged litigation followed, terminating in
the United States supreme court. See Milwaukee County v.
M. E. White Co., 296 U. S. 268, 80 L. ed. 220. The United
States supreme court decided the case in favor of Milwau
kee county and judgment was accordingly entered in the dis
trict court on January 30, 1937. During the process of liti
gation, the corporation counsel was assisted by the attorney
general's department, and also by special counsel appointed
by the governor.
Income taxes were also assessed against the White Con

struction Company, a corporation affiliated with the M. E.
White Company. These taxes were as follows:

Normal tax $16,693.13
Teachers' retirement surtax 2,862.46
Soldiers' educational bonus surtax 1,462.53

Taxes with penalties and interest totaled $31,514.07 as of
May 24, 1937.
After considerable negotiation and due to the threatened

bankruptcy of one of these companies, it was finally decided
to accept $50,000.00 in full settlement of the taxes against
both corporations. The sum of $28,981.88 was to be ap-
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plied against the taxes of the M. E. White Company and the
sum of $21,018.12 was to be applied against the taxes of the
White Construction Company. Payment in accordance with
the compromise was made on May 24, 1937.
You inquire whether any part of the $50,000.00 collected

should be paid to Milwaukee county as penalty and interest
collected by it, under the provisions of sec. 71.10, subsec.
(4) (d). Stats. 1931, which provided:

"Income taxes shall become delinquent if not paid within
thirty days after the same are due as provided in this chap
ter, and when delinquent shall be subject to a penalty of two
per cent on the amount of the tax and interest at the rate of
one per cent per month until paid, and the county treasurer
shall immediately proceed to collect the same in the manner
provided in sections 74.29 and 74.30, and the county shall re
tain all such delinquent penalties and interest for such
collections."

The statute governing the division of the principal amount
of the taxes without penalty and interest has not been ma
terially changed since the assessment of the taxes in ques
tion. This division is and was at all times involved in this

matter governed by sec. 71.19, subsec. (1), Stats. 1935,
which provides:

"All income taxes collected in cash shall be divided as fol
lows, to wit: Forty per cent to the state, ten per cent to the
county, and the balance to the town, city or village from
which the income was derived as provided in section 71.18,
except that when such balance exceeds seven-tenths of one
per cent of the equalized value of all taxable property in
such town, city or village under section 70.61, such excess
shall be paid to the county to be distributed and paid to all
of the several towns, cities and villages of the county, ac
cording to the school population therein. If, subsequent to
July, 1931, there shall be paid over to any town, city or vil
lage any amount in excess of seven-tenths of one per cent of
the equalized value of all taxable property therein, such ex
cess payment shall be recoverable by the county."

Sec. 71.19, subsec. (1), Stats. 1935, reads substantially the
same as it did in the 1931 statutes, there being but one slight
change which is not material to the present discussion.
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Hence the only item about which any question is raised
here is the division of delinquent interest and penalties.
That question might have been very important and trou

blesome had any penalties and interest been in fact collected,
but we fail to see how the question can be raised in this in
stance, since no penalties and interest were collected from
either company. $21,018.12 was collected from the White
Construction Company. This was the face amount of the
tax owing by that company and it included no penalties or
interest. $28,981.88 was finally collected to apply upon the
taxes of the M. E. White Company, this amount being sev
eral thousand dollars less than the normal tax of $41,176.89
without even considering the teachers' retirement and sol
diers' educational bonus surtaxes.

Consequently, the question of whether penalties and inter
est should go to Milwaukee county or the state, or be di
vided between the two, does not arise on the facts presented,
and the principal amount of tax collected should be divided
as provided in sec. 71.19, subsec. (1), Stats.
WHR

Physida/ns and Surgeons — Public Health — Basic Sci
ence Law — Optometry — Sec. 147.14, subsec. (8), Stats.,
precludes use of title of "Dr." by optometrist in his
advertising.

May 17,1938.

Board op Health.

You ask whether or not an optometrist, by using the title
"Dr. John Doe, Optometrist," violates sec. 147.14, subsec.
(3), Stats.

Sec. 147.14, subsec. (3) reads:

"No person not possessing a license to practice medicine
and surgery, osteopathy, or osteopathy and surgery, under
section 147.17, shall use or assume the title 'doctor' or ap-
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pend to his name the words or letters 'doctor,' 'Dr.,' 'special
ist,' 'M. D.,' 'D. 0.' or any other title, letters or designation
which represents or may tend to represent him as a doctor
in any branch of treating the sick."

Of this subsection it was said in the case of Corsten v. In
dustrial Commission, 207 Wis. 147, 149.:

*  * Thus these names and letters may be applied
only to those who are licensed as physicians to practice med
icine and surgery, * *

State V. Michaels, (Wis. Jan. 11,1938) 277 N. W. 157, in
volved the use of the title "Dr. H. J. Michaels, Chiroprac
tor." The court, after tracing the history of the statute, said
at p. 159:

"* * From a consideration of these various acts of
the legislature it is apparent that for more than fifty years
the use of the term 'doctor' has been restricted in the State
of Wisconsin and the right to the use of the term has become
associated with those who were entitled to practice medicine,
surgery, or since 1903, osteopathy."

This broad language, however, is qualified by a statement
at p. 158:

"* * * The statute by its terms relates to the words
'Dr.,' etc., in connection with 'treating the sick.' The statute
does not forbid the use of the words in other connections, as,
for instance, in connection with academic degrees."

The question, therefore, is whether the use of "Dr." in
connection with "Optometrist" is a use of the term in con
nection with a branch of treating the sick, and whether op-
tometry is a branch of treating the sick.

The phrase "treating the sick" was introduced by the laws
of 1925, ch. 284, which created the basic science law, sees.
147.01 to 147.12, inclusive. This act changed the title of ch.
147 from, "Medicine, Surgery, Osteopathy," etc. to "Treat
ing the Sick." Later in the same session sec. 147.14, sub-
sec. (3) was amended by ch. 408, laws of 1925, and by this
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amendment the phrase "the practice of medicine, surgery or
osteopathy" was replaced by "any branch of treating the
sick."

These acts are in pari materia, and the phrase being de
fined in one of them must be supposed to carry the same
meaning in the other, in the absence of a clear expression of
intention to the contrary. Nolan v. Milwaukoe, Lake Shore
& Western Ry. Co., 91 Wis. 16.

Sec. 147.01, subsec. (1), Stats., reads in part:

" (a) To 'treat the sick' is to examine into the fact, condi
tion, or cause of human health or disease, or to treat, oper
ate, prescribe, or advise for the same, or to undertake, offer,
advertise, announce, or hold out in any manner to do any
of said acts, for compensation, direct or indirect, or in the
expectation thereof.
"(b) 'Disease' includes any pain, injury, deformity, or

physical or mental illness or departure from complete health
and proper condition of the human body or any of its parts."

While sec. 147.01, subsec. (2), Stats., exempts optome
trists from the operation of the basic science law, the pro
tection is not extended to sec. 147.14, subsec. (3), and the
exemption cannot be said to affect the meaning of "treating
the sick" as used therein.

What is the function of an optometrist?

"The practice of optometry is the employment of any
means, other than the use of drugs, for the measurement of
the powers of vision and the adaption of lenses, prisms and
mechanical therapy for the aid thereof. * * Sec.
153.01, Stats.

The testimony of Mr. Charles D. Waugh, secretary of the
optometry board, in the case of Price v. State, 168 Wis. 603,
as paraphrased in the report at pp. 605-606, reads in part:

applicant for a license to practice optom
etry is expected to demonstrate a knowledge of the general
make-up and construction of the eye and to be able to recog
nize a healthy eye—^that is, an eye which may properly be
fitted with glasses as against an eye which should be di
rected to a doctor for medical attention. In other words, to
differentiate between those cases which require a physician's
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attention and those which may be fitted with glasses without
being referred to a physician. * * *. A patient who
has a slight astigmatism and is also far-sighted, if left to
pick his own glasses will almost invariably select near
sighted glasses. A near-sighted glass, before a patient of
that kind, will give him seemingly better vision, but it will
result in a constant eye-strain, because it will make his con
dition of far-sightedness and astigmatism worse. We fre
quently l^ve to send away persons who do not see so well
with their glasses as they do without them, knowing that
the glasses are for their good and will give relief for cer
tain conditions of which they are complaining."

From this description it is clear that one function of an

optometrist is to "examine into the fact, condition or cause
of human health or disease." That alone is sufficient to

amount to treating the sick within the statutory definition,
for there is nothing to indicate that the word "or" used so
freely in the statute is used in any other than its common
and approved sense, viz., disjunctively. Disease being used
in the sense of any departure from complete health and
proper condition of the body or any of its parts, it cannot
but be supposed that any imperfect condition of the eye is a
disease. The condition referred to as astigmatism, for ex
ample, is a disease. Nickell v. State, 205 Wis. 614. Accord,
State V. Yegge, 19 S. D. 234,103 N. W. 17. When the optom
etrist advises, prescribes or fits glasses with a view to cor
recting the defect of vision or, as stated in the testimony
above quoted, to do what is best for the patient, he again
performs an act which amounts to treating the sick. The
fact that only mechanical therapy is resorted to does not
change the fact, for it is the fact of treatment and not the

technique employed that characterizes the act. Nelson v.
Harrington, 72 Wis. 591; Kuechler v. Volgmann, 180 Wis.
238. Accord, Baker v. State, (Tex.) 240 S. W. 924.
In the case of Baker v. State, supra, it was held that the

practice of optometry, involving examination of the eye, de
termination of whether or not it properly performs its
functions, and prescription and fitting of glasses amount to
treating disease and therefore practice of medicine under
the terms of a statute which reads:
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"Any person shall be regarded as practicing medicine
within the meaning of this act:
"(1) Who shall publicly profess to be a physician or sur

geon, and shall treat, or offer to treat, any disease or dis
order, mental or physical, or any physical deformity or in
jury, by any system or method, or to effect cures thereof.
"(2) Or who shall treat, or offer to treat, any disease or

disorder, mental or physical, or any physical deformity or
injury, by any system or method or to effect cures thereof,
and charge therefor, directly or indirectly, money or other
compensation."

The cases involving this question, however, have gone
both ways, depending on the fact situations and more espe
cially on the terms of the particular statute involved. For
that reason they are doubtful authority for any stand that
might be taken in the present inquiry. Those cases which
involve the question of validity of statutes regulating op-
tometry and those which restrict the use of the term "doc
tor" in any of its various forms generally agree on two
propositions pertinent here; these propositions recognize,
respectively: (1) the close relationship between the practice
of optometry and health, and (2) the principle that such
statutes are to be construed liberally in the public interest.

In the former type of case it is recognized that the power
of the state to regulate the practice of optometry can only
be justified as a health measure. In only one instance has a
statute of this kind been declared invalid. People v. GrifHth,
280 111. 18,117 N. E. 195. The supreme courts of Wisconsin
and of the United States, among others, hold to the con
trary. Price V. State, supra; McNaughton v. Johnson, 242
U. S. 344. There is an inconsistency in sajring that the prac
tice of optometry is sufficiently related to health to justify
regulation but is not sufficiently related to it to amount to
treating the sick within the statutory definition, especially
in view of the second proposition set forth above, viz., lib
eral construction in the public interest.

The purpose of statutes restricting the use of the term
"doctor" is to protect the public by preventing the indis-
criminating from being misled. Roesler v. Shastri, 168 Wis.
153; State v. Michaels, supra. Broad construction is more
likely to effectuate that purpose. State v. Yegge, supra. For
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this reason it is generally held that qualifying words do not
purge the use of the forbidden term of its illicit character.
State V. Yegge, supra; Commonwealth v. Houtenbrink, 235
Mass. 320; State v. Pollman, 51 Wash. 110, 98 Pac. 88. In
the last named case the court said, p. 91:

statute is a prohibition against any use of
the word in connection with announcements of the profes
sion or business of a person other than practitioners of
medicine and surgery who have passed the examination pre
scribed in the statute and received the license therein pro
vided for, and this prohibition is not evaded by the use of
qualifying adjectives prefixed to the prohibited words."

As stated in the case of the State v. Michaels, supra, be
cause of the restriction on the use of the term "doctor" in

this state since 1881 it has come to be associated with those

who practice medicine, surgery or osteopathy. It implies ed
ucational qualifications which are not required of an optom
etrist. The latter is required only to have reached the age
of twenty-one and to have acquired a high school education
or its equivalent and to have spent two years at a school of
optometry or one year at such a school and two as a regis
tered assistant to a licensed optometrist. See sec. 153.03,
Stats. Any degree granted by such school of optometry is an
undergraduate, not a graduate, degree, whether it be called
"doctor" or something else. And when used in Wisconsin it
implies more than it actually represents.
You are therefore advised that the practice of optometry

in this state constitutes treating the sick, and that an optom-
erist may not advertise himself as "Dr. John Doe, Optome
trist."

WHR
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Criminal Law — Gambling — Lotteries — Trade Regula
tion — Trading Stamps — Advertising scheme by which
every cash purchaser of merchandise receives cash slip bear
ing date and amount of purchase, holders of which are en
titled on particular day selected by merchant to receive free
from merchant merchandise equal to amount of cash slip
bearing particular date merchant selects, is in violation of
trading stamp law, sec. 100.15, Stats. It is also in violation
of antilottery law, sec. 348.01 and sec. 100.16, Stats.

May 17,1938.

George Warner, Chief Inspector of

Weights and Measures,

Department of Agriculture and Markets.

You have submitted a scheme which is advertised under
the caption of "Lucky Day" and you ask whether it is in vi
olation of the trading stamp law, the antilottery law and
sec. 100.16, Stats.

The instructions to the purchaser of goods are as follows:

"Save your cash sales tickets. They are all dated. On the
1st day of each month a number will be drawn from 1 to 31
representing the days of the previous month. All customers
having Cash Slips for the lucky day will receive a like
amount in trade absolutely free."

Sec. 100.15, Stats., clearly provides that the tokens shall
have a stated cash value and shall be redeemable only in
cash. Under the above stated scheme, they are redeemable
in merchandise, which makes the plan illegal. XXII Op.
Atty. Gen. 369. It is also in violation of the antilottery law,
as the purchaser, for a consideration, is given a chance to
receive something of value. It is also in violation of sec.
100.16, Stats., which clearly appears from the following
wording of said section:

"No person shall sell or offer to sell anything whatever,
by the representation or pretense that a sum of money or
something of value, which is uncertain or concealed, is in
closed within or may be found with or named upon the thing
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sold, or that will be given to the purchaser in addition to the
thing sold, or by any representation, pretense or dpice, by
which the purchaser is informed or induced to believe that
money or something else of value may be won or drawn by
chance by reason of such sale."

NSB

JEM

Indigent, Insane, etc. — Poor Relief — School Districts —
Tuition — Neither sec. 40.21, subsec. (2), nor sec. 40.47,
subsec. (4), Stats., requires county to pay tuition claims
presented by city in cases of indigent elementary and high
school pupils who have no legal settlement.

May 18,1988.

John Callahan, State Superintendent,

Department of Public Instruction.

You inquire whether the county should reimburse a city
within the county for tuition claims against county-at-large
indigent students attending the elementary and high schools
of the city. By county-at-large indigent students is meant
those who have no legal settlement in this state.
We believe it is well established that a school district is

obliged to furnish free education to the residents of the dis
trict. For school purposes the test of residence is whether
the person came into the district for the purpose of resid
ing there as distinguished from the purpose of merely par
ticipating in its educational facilities. State ex rel. School
Dist. No. 1 of Waukesha v. Thayer, 74 Wis. 48; State ex rel.
Smith V. Board of Education, 96 Wis. 95. It should be noted
that residence for school purposes and legal settlement as
defined in sec. 49.02, Stats., are not at all alike. Thus, a child
may have a school residence different from the legal settle
ment of his parents. XXI Op. Atty. Gen. 117; XVIII Op.
Atty. Gen. 549.
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Ch. 49, Stats., which deals generally with the relief of the
poor, allocates the burden of supporting the poor on the
basis of legal settlement. As we have pointed out, education
is to be free to residents and residence for school purposes is
not equivalent to legal settlement for relief purposes. Conse
quently, ch. 49 has no application to the question of respon
sibility for the cost of educating the children of indigents.
The only relevant statutes are sees. 40.21, subsec. (2) and

40.47, subsec. (4). These sections read as follows:

40.21 (2) "Every person of school age maintained as a
public charge shall for school purposes be deemed a resident
of the school district in which he resides, except that such
school district shall be compensated by the municipality or
by the county in case the county system of poor relief is in
effect in such municipality in which such person of legal
school age has a legal settlement as defined in section 49.02
with an amount equal to the pro rata share of the year's ex
pense of maintaining such school, based upon the total en
rolment and year's expense of the maintenance of such
school. In case such person maintained by the county has his
legal settlement outside the county then the county shall pay
such school district's pro rata share and such county may re
cover such sums paid, from any municipality in the state
where the legal settlement may be established."

40.47 (4) "Every high school shall be free to all persons
of school age resident in the district. The board may charge
a tuition for each nonresident pupil, excepting a nonresi
dent pupil having a legal settlement as defined in section
49.02 in the high school district, and this provision for tui
tion shall be available to a public high school without this
state; provided, its course of study is equivalent to Wiscon
sin's, and provided it is at least one and one-half miles
nearer the pupil's home than is any Wisconsin high school.
The provisions of this subsection existing prior to the ef
fective date hereof shall apply to pupils then enrolled in
high school and until such pupils complete the prescribed
courses for graduation therefrom."

Sec. 40.21 deals with the conduct of common schools, while

sec. 40.47 relates solely to high schools.
In interpreting sec. 40.21, subsec. (2), Stats., it must be

remembered that the burden of supplying free education to
residents is imposed on the school district and our inquiry
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should be directed to determining to what extent this sec
tion permits the school district to shift a part of the burden
to other communities.

As we interpret sec. 40.21, subsec. (2), Stats., a school
district supplying educational facilities to indigent pupils
may secure a repayment from the municipality in which the
indigent has his settlement. If such municipality is in a
county which is on the county system of poor relief, then the
school district may secure reimbursement from the county.
However, we can find nothing in sec. 40.21, subsec. (2),
Stats., which requires the county to reimburse a school dis
trict for the educational costs of those who have no legal set
tlement. In XXV Op. Atty. Gen. 454 it was indicated that a
county is not liable for tuition of county-at-large indigents,
which is the very question under consideration here.

It is true that the cost of relief of those who have no legal
settlement is borne by the county, and it would seem logical
that the county should be required to pay tuition in such
cases. However, sec. 40.21, subsec. (2), Stats., does not so
provide, and in the absence of any other -relevant statute it
must be concluded that the county is not responsible for
county-at-large students attending the common schools.
As above indicated, sec. 40.47, Stats., relates to high

schools. It was pointed out in XXIII up. Atty. Gen. 191,
192, that sec. 40.47, subsec. (4), provides only for the paying
of tuition in the case of nonresidents and that no provision
is made for the payment of tuition for indigent pupils in
that section. It was also stated in that opinion that sec.
40.21 (2) applies only to the common school of eight grades
and does not apply to the ordinary high school or to the
union free high school.
You are therefore advised that neither sec. 40.21, subsec.

(2), Stats., nor sec. 40.47, subsec. (4), Stats., requires the
county to reimburse a city for the cost of educating county-
at-large indigent students whether attending the elementary
or the high school.
WHR
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Criminal Law — Prisons — Sentence to state prison com
mences on day of actual incarceration in state prison, re
gardless of any statement made by court as to when sen
tence is to commence.

May 19,1988.
Board op Control.

You state that a prisoner was received by the Wisconsin
state prison on February 12, 1988; that he was sentenced to
the institution on February 7, 1988, to serve from one to
two years; but that the sentencing court ordered that the
sentence should begin as of the 80th day of September, 1987.
You ask whether you are to consider that the sentence be

gan on September 30,1987, or on February 12,1988, as pro
vided by sec. 859.07, Stats.
Previous opinions of this department have held that sen

tence does not commence until incarceration in the state
prison, and we see no necessity for changing the rule in this
case. XX Op. Atty. Gen. 806; XIV Op. Atty. Gen. 12; XVI
Op. Atty. Gen. 284.

It is true that the sentence of a court of competent juris
diction, even though erroneous, controls until modified by
appropriate proceedings. XXII Op. Atty. Gen. 787; In re
Pikulik, 81 Wis. 158, 51 N. W. 261. But, as a general rule,
the time for imprisonment to begin or end is no part of the
judgment or sentence proper. 16 C. J. 1804,1872; cases col
lected in 69 A. L. R. 1177. As it was said in Brooke v. State,
128 So. 814, 816, 99 Fla. 1275, "The court fixes the penalty
and the law fixes the beginning and expiration, * *

laviT does not contemplate that the court,
in fixing the punishment, shall also fix the beginning and
ending of the period during which the imprisonment shall
be suffered. The time fixed for executing a sentence, or for
the commencement of its execution, is not one of its essen
tial elements, and, strictly speaking, is not a part of the sen
tence at all. The essential portion of the sentence is the pun
ishment, including the kind of punishment and the amount
thereof, without reference to the time when it shall be in
flicted. The sentence, with reference to the kind of punish
ment and the amount thereof, should, as a rule, be strictly
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executed. But the order of the court with reference to the
time when the sentence shall be executed is not so material.
Expiration of time without imprisonment is in no sense an
execution of the sentence. * * State v. Home, 42
So. 388, 391, 52 Fla. 125.

In a legal sense, the sentence is the punishment fixed for
the offense of which the accused has been convicted, and any
order respecting the time of its infliction is but the award of
execution or a direction to the clerk for framing the mitti
mus. Such an order or direction is said to be, not a judicial,
but merely a ministerial act. Bernstein v. United States,
(C. C. A., 4th) 254 Fed. 967 (certiorari denied in 249 U. S.
604, 39 S. Ct. 260). In Wisconsin, even this ministerial act
is not required of the court, since the certificate of convic
tion issued by the clerk of court under sec. 359.02, Stats., is
in itself sufficient authority for the execution of the
sentence.

The court, in determining the amount of punishment to
be suffered by the prisoner, might have taken into consider
ation the time he was in custody awaiting trial; instead of
doing so, it sentenced him "to the full term and period of
not less than one nor more than two years." Since, in legal
view, punishment for a crime does not begin until after the
criminal has been convicted and sentenced, any imprison
ment prior to sentence will not inure to his benefit as part
of that punishment. People ex ret. Stokes v. Warden of
State Prison, 66 N. Y. 342.
Our conclusion is that the sentence began on the first day

of incarceration in the state prison, February 12, 1938, the
statement of the court as to the time when sentence is to be

gin being rejected as mere surplusage.
LEV
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Automobiles — Law of Road — Criminal Law — Prisons
— Prisoners — Pardon — Legal consequences of conviction
of crime are absolved by full pardon and person convicted
for driving while intoxicated should have his driver's license
restored when pardoned, upon application, without furnish
ing proof of financial responsibility required under sec.
85.08, subsec. (10), par. (j). Stats.

May 19,1938.

Theodore Dammann,

Secretary of State.

You state that on March 1, 1933, the driving privileges of
a certain person were suspended under sec. 85.08, subsec.
(10), Stats., for driving while intoxicated, and that such
person was granted a pardon in 1937.

We are asked whether the granting of an absolute par
don automatically releases the suspension of driving privi
leges or whether proof of ability to respond in damages may
be required as a condition for reinstatement of the driver's
license.

Under sec. 85.08, subsec. (10), par. (b). Stats., a driver's
license may be suspended for a violation of sec. 85.13, which
prohibits the operating of any vehicle upon any highway
while under the influence of intoxicating liquor. Under sec.

85.08 (10) (j). Stats., such license

*  * gjjall remain so suspended and shall not at any

time thereafter be renewed, nor shall any such license be
thereafter issued to him or any motor vehicle, owned or used
in whole or in part by him, be thereafter registered until he
shall have given proof of his ability to respond in damages
for any liability thereafter incurred, resulting from the
ownership, maintenance, use or operation thereafter of a
motor vehicle for personal injury to or death of any one per
son in the amount of at least five thousand dollars and, sub
ject to the aforesaid limit for any one person injured or
killed, of at least ten thousand dollars for personal injury
to or the death of two or more persons in any one accident,
and for damage to property in the amount of at least one
thousand dollars resulting from any one accident. * *
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This department recently had occasion to consider the
legal effect of a pardon in XXVI Op. Atty. Gen. 381, where
it was ruled that an unconditional pardon of a person im
prisoned for felony removed the statutory disability to re
ceive old-age assistance imposed by sec. 49.22, subsec. (5),
Stats. In this opinion we quoted from 46 C. J. 1192-1193, as
follows:

"When a full and absolute pardon is granted, it exempts
the individual upon whom it is bestowed from the punish
ment which the law inflicts for the crime which he has com
mitted. The crime is forgiven and remitted, and the indi-
vidiuU is relieved from all of its legal consequences. The e/-
fect of a full pardon is to make the offender a new man."

Another clear statement of the rule appears in Bishop's
Criminal Law (9th ed.) sec. 916 as follows:

"A full pardon absolves the party from all the legal con
sequences of his crime and his conviction, direct and col
lateral, including the punishment, whether of imprisonment,
pecuniary penalty, or whatever else the law has provided.

Generally it may be said that the granting of a pardon
does not automatically reinstate a license revoked because
of a conviction. 47 A. L. R. 542, note. Where a conviction
involves certain disqualifications which would not follow
from the commission of the crime without conviction, the
pardon removes such disqualification. 28 Harvard Law Re
view 647.

Thus it would appear that upon proof of the pardon being
furnished to the secretary of state, he should immediately
restore or reissue the license or certificate in question. He is
required to do this under sec. 85.08, subsec. (10), (k). Stats,
in the event the judgment of conviction is vacated or re
versed and, as previously pointed out, a pardon would have
like effect, since it absolves the party from all of the legal
consequences of the conviction.
WHR
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Automobiles — Law of Road — Under sec. 85.02, subsec.
(6), Stats., auto dealers' license plates may be used in lieu
of regular plates only on vehicles offered for sale by dealers,
distributors or manufacturers, or on vehicles in transit from
factory to dealer or distributor, or when being used for trial
tests by manufacturers; otherwise there is no restriction as
to the use or as to driver of vehicles equipped with dealers'
license plates.

May 20,1937.

Theodore Dammann,

Secretary of State.

You have asked us for an interpretation of the applica
tion of sec. 85.02, subsec. (6), Stats., as amended by ch. 301,
Laws 1937.

At one time this statute provided that vehicles equipped
only with dealers' license plates should not be operated on
the highways "except by an authorized representative of
the dealer, distributor or manufacturer, and for demonstra
tion purposes only." Sec. 85.02, subsec. (4), Stats. 1931.

This was changed by ch. 418, Laws 1933, and renumbered
as subsec. (6), so as to provide:

plates shall be used only on those ve
hicles used for trial test or adjustment or for demonstration
or exhibition or for some purpose necessarily incidental to
the sale of such vehicle, or on vehicles while in transit from
the factory to a distributor or dealer and being driven by an
authorized representative of the manufacturer, distributor
or dealer."

Under this statute it was ruled in XXII Op. Atty. Gen.
752 that a garage could permit a prospective purchaser of a
new car to drive the same upon the highways without an of
ficial representative of the garage being present.
The language of this statute was somewhat confusing and

it was not entirely certain as to the extent that dealers'
plates might be used. This section was amended again by
ch. 301, Laws 1937. As amended, sec. 85.02, subsec. (6),
Stats., now provides in part:
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"* * * such plates shall be used in lieu of regular
plates only on those vehicles actually offered for sale by
dealers, distributors or manufacturers or on vehicles while
in transit from the factory to a dealer or distributor or
while being used for trial tests by manufacturers."

From this history and the present wording of the statute,
it would appear that the right to operate a vehicle upon the
highways with dealers' license plates depends upon the
status of the vehicle. If it is one that is owned and "actually
offered for sale" by a dealer, distributor or manufacturer, it
may be operated with dealers' plates.
Furthermore, since the statute provides that such dealers'

plates may be used "in lieu of regular plates," it would
seem that a vehicle so equipped might be operated on the
highways under the same conditions and with the same lim
itations only as would be true in the case of a vehicle
equipped with regular plates. There is now no limitation in
this section of the statutes as to who may drive such a
vehicle.

If the vehicle is owned and actually offered for sale by a
dealer, distributor or manufacturer, or is in transit from
factory to dealer or distributor, or is being used for trial
tests by the manufacturer, it may be operated upon the high
ways with dealers' plates as freely as if equipped with reg
ular plates.
WHR
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Physicians and Surgeons — Public Health — Basic /Sci
ence Law — Under sec. 147.20, subsec. (3), Stats., power to
revoke physician's license because of crime committed by
him in course of his professional conduct is vested in Wis
consin state board of medical examiners*and may not be
redelegated by board to its president.

May 21,1938.

Board op Medical Examiners.

Henry J. Gramling, M. D., Secretary,

You have inquired whether the Wisconsin state board of
medical examiners may grant to the president of such board
the right to revoke the license of a physician convicted of a
crime committed in the course of his professional conduct
upon receipt of a transcript of the court record.

Sec. 147.20, subsec. (3), Stats., provides:

"When any person licensed or registered by the board of
medical examiners is convicted of a crime committed in the
course of his professional conduct, the clerk of the court
shall file with the board of medical examiners a certified
copy of the information and of the verdict and judgment,
and upon such filing the board shall revoke the license or
certificate."

It is clear from reading the foregoing statute that the leg
islature has vested the power of revocation under this sec
tion in the board and not in the president of the board.

In an opinion to the board on August 27,1937, XXVI Op.
Atty. Gen. 378, this department ruled that revocation under
sec. 147.20, subsec. (3), Stats., requires affirmative action
of the board and the right to practice continues until such
action is taken.

Where a board has been given authority to perform cer
tain functions it cannot delegate to others such powers spe
cifically given to it. 46 G. J. 1033. In other words, delegated
authority cannot be redelegated. 18 C. J. 471. For other au
thorities see XX Op. Atty. Gen. 1080, in which it was ruled
that the members of the state board of medical examiners
cannot vote by proxy.
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You are therefore advised that the board of medical exam
iners only may revoke licenses under sec. 147.20, subsec.
(3), Stats., and that the powers granted to the board may
not be redelegated to any individual member or officer of the
board. •

WHR

Municipal Corporations — City Ordinances — Closing-
out Sales — Wisconsin Statutes — Municipality under sec.
66.35, subsec. (1), Stats., may pass ordinance that supple
ments statute, but may not pass ordinance in conflict there
with.

Where terms of ordinance are less severe in requirements
than terms of statute, statute controls.

May 21,1938.
Clarence J. Dorschel,

District Attorney,

Green Bay, Wisconsin.

In your recent letter you refer to sec. 66.35, subsec. (1),
Stats., which provides:

"No person shall conduct in any city a 'closing-out sale' of
merchandise except in the manner hereinafter provided or
in the manner provided by ordinance of such citv.
*1e 99 V

You further state that in a case involved locally the firm
conducting the closing out sale has complied with the city
ordinance by furnishing the inventory required by the or
dinance. The inventory required by the ordinance does not
begin to be as exacting as the inventory required by sec
66.35 (2), Stats.
You inquire whether an inventory in compliance with the

ordinance is sufficient in view of the fact that sec. 66.35 (1)
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reads "or in the manner provided by ordinance of such
city."

It is fundamental that cities and villages cannot enact
ordinances contrary to or in conflict with state law. Fox v.
Racine, 225 Wis. 542. A municipal ordinance more exacting
than the state law upon the same subject is not in conflict
therewith. Caeredes v, Platteville, 213 Wis. 344.
The above cases are not deemed controlling upon the ques

tion presented, in that said cases merely expound what are
now well recognized concepts of municipal authority and do
not touch upon the problem as to whether municipalities
may pass ordinances in conflict with state law when the leg
islature has purportedly granted authority to do so. The
legislature, in exercise of its police power, may classify
cities, but the classification must be based upon substantial
distinctions, be germane to the purpose, and cannot rest on
existing circumstances only, or preclude additions to those
included in a class, and must apply equally to all within the
class. Borgnis v. Falk Co., 147 Wis. 327. If the legislature
by use of the language "or in the manner provided by ordi
nance of such city" intended that any city by ordinary mu
nicipal ordinance might supplant rather than supplement
the provisions of sec. 66.35, Stats., it would seem that the
statute, if otherwise valid, might present a serious constitu
tional question on classification.
But even though the legislature has power to pass a law

in exercise of the police power applicable to all cities, ex
cept those cities that by ordinary municipal ordinance enact
city laws in conflict therewith, such a legislative intent is
not to be presumed and should be expressed in the clearest
possible language. 43 C. J. 221.
By use of the language in question we do not believe that

the legislature intended to give cities the power to pass or
dinances in conflict with the state law. The language is
subject to the interpretation that the sale must be held in
the manner provided by the statute or in the manner pro
vided by city ordinance, provided the ordinance is not in
conflict with the statute. Furthermore since the adoption
of the home rule amendment to the constitution, art XI, sec.
3, and the legislative provisions in relation thereto, sec.
66.01, Stats., any legislative enactment applicable to all
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cities always presents the question as to whether the enact
ment and the subject matter dealt with is of such state-wide
concern that municipalities may not deal with said subject
in exercise of their home rule powers. Van Gilder v. Madi
son, 222 Wis. 58. The language in question "or in the man
ner provided by ordinance of such city" may merely be a
legislative expression to the effect that the subject matter
dealt with in sec. 66.35 is not of such state-wide concern

that municipalities are prohibited from dealing therewith
by charter ordinance pursuant to sec. 66.01, Stats.
We conclude that the legislature did not intend by use of

the language in question to permit municipalities by or
dinary municipal ordinance to enact city ordinances in con
flict with sec. 66.35, Stats., but that the legislature did sig
nify a legislative intent that the subject matter dealt with
was not of such state-wide concern that the municipalities
might not, by charter ordinance, enact an ordinance in con
flict therewith.

It does not appear that the local ordinance to which you
refer is a charter ordinance. If it is not, and to the extent
that said ordinance is in conflict with the provisions of sec.
66.35, Stats., the state law must be deemed controlling.
NSB
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Insurance — Public Health — Wisconsin General Hospi
tal — Nurse transporting patient at request of county court
pursuant to sec. 142.05, Stats., may be held liable for negli
gence in accident occurring during such transportation.

Liability insurance may not protect nurse if mileage paid
for transporting patient is construed as transportation for
hire within terms of most liability insurance contracts.
County would not be liable, as it is acting in performance of
essential governmental function.

May 21,1938.

Dr. C. a. Harper, State Health Officer,

Board of Health.

From time to time county nurses employed by county
boards and working under the direction of the county health
committee, and occasionally nurses employed by state boards
of health, and less frequently nurses employed by school
boards, are requested by the county judge to transport pa
tients to the Wisconsin general hospital and other tax-
supported institutions. The patients are to be admitted at
the expense of the county. These public health nurses drive
either a car owned by the county or a personally owned car
for which they receive a- flat mileage, or mileage at the rate
provided for by statute. When the car is owned by the
county, the county usually, if not always, carries liability
insurance; but when the car is owned by the public health
nurse, she takes care of her own liability insurance. In the
event that the nurse should have an accident while convey
ing a patient to or from one of these institutions, you in
quire whether the nurse could be held liable should she be
sued by child or parent.

Although your question does not speciflcally so indicate,
you apparently have in mind the possibility that the county,
rather than the nurse, may be liable. From the facts which
you have submitted, it does not appear that a local health
nurse transporting a patient when requested by the county
court is performing any duty prescribed by statute or as
signed by the local board of health (sec. 141.05 subsec. (1)
Stats.), or that a county nurse when transporting a patient
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at the request of the county court is performing any duty
required by statute or assigned by the county health com
mittee (sec. 141.06 subsecs. (1) and (2) ).
Chapter 142 of the statutes relates to commitment of pa

tients to the Wisconsin general hospital, or other institu
tions, by the county courts. Sec. 142.05 subsecs. (1) and (2)
provide:

"(1) If the patient is unable to bear his expense to the
place of treatment, and the county court shall so order, the
county treasurer shall advance to the patient the necessary
transportation and expenses out of the county treasury.
Likewise, upon the patient's discharge from the place of
treatment, the county judge may order transportation and
expenses for the patient's return to his residence. If the pa
tient is unable to travel alone to the place of treatment, the
court may appoint a suitable person to accompany him, and
such person shall receive actual and necessary expenses,
and, if not a salaried officer, a per diem of three dollars per
day going and returning; and the same shall be paid by the
county.
"(2) If at the time of commitment the court is satisfied

that the patient is unable to bear the expense of returning
to his residence or that he will not be able to return alone,
the court may at that time authorize the hospital to pay such
transportation and expense and may appoint a suitable per
son to accompany the patient and authorize the hospital to
pay the actual and necessary expenses of such person and
the per diem provided for in subsection (1). Any hospital
making such payments shall be reimbursed by the county."

A nurse transporting a patient at the request of the
county court, pursuant to sec. 142.05 subsec. (1), is trans
porting such patient as an individual employee of the
county.

"The general rule is that where a municipal corporation
is performing a public or governmental function, from
which it derives no profit or advantage, it is not responsible
for the negligence of its officers in respect to this function
*  * *; but that where it is functioning in its private or
proprietary capacity, for the profit, benefit or advantage of
the corporation or the people who compose it rather than
for the public at large, it is liable for the negligence of its
employees * * 64 A. L. R. 1545.
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In the case of Morrison v. Fisher, 160 Wis. 621, it was
held that, in the absence of statute, there is no liability on
the part of a public corporation (state fair conducted by
board of agriculture) for the negligence of its employees
while engaged in a governmental function. The doctrine is
well stated in the following quotation in the case of ApfeU
bacher v. State, 160 Wis. 565, 575-576:

"* * * municipalities carrying on proprietary enter
prises for gain, as for instance the sale of water to its in
habitants, are held to respond in damages for the tort of
their servants in so doing (State Journal P. Co. v. Madison,
148 Wis. 396, 134 N. W. 909), while if they act in a govern
mental capacity where there is no question of financial profit
but only a service rendered for the general welfare of its in
habitants, as the maintenance of a public playground, there
is no liability for the negligence of its agents. Bernstein v.
Milwaukee, 158 Wis. 576, 149 N. W. 382. So it will be ob
served that the doctrine of respondeat superior has by courts
been applied to public subdivisions of the state only in those
cases where the municipality has been engaged in a proprie
tary enterprise which may or does result in a financial ben
efit. '* * *,
"A denial of the application of the doctrine of respondeat

superior to the state when exercising a governmental func
tion does not leave a person injured remediless. He has his
cause of action against the person or persons actually com
mitting the wrong. Morrison v. Fisher, post, p. 621, 152
N. W. 475. It merely refuses to extend the master's liability
to cases where he does not profit by the enterprise he is en
gaged in, leaving the injured party free to prosecute his suit
against the person or persons who actually committed the
tort * *

There is no statute making the county liable for the neg
ligence of a nurse who has an accident while transporting a
patient at the request of the county court pursuant to the
provisions of sec. 142.05. The nurse is acting for the county
which, in transporting such patient, is engaged in a govern
mental enterprise and not in a proprietary enterprise from
which it receives any profit. In the event that the nurse
had an accident while convejdng a patient to or from one of
these institutions, the county would not be liable but the

nurse could be sued and might be held liable in the event
that she was guilty of actionable negligence.
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Your attention is directed to the fact that the policy em
bracing most, if npt all, individual liability insurance con
tracts contains a provision to the effect that the insurance
carrier shall not be liable for accidents occurring while the
insured is transporting passengers for hire. If the mileage
paid the nurse for transporting the patient were construed
as hire, the liability insurance of the nurse would not oper
ate to protect her from a personal judgment.
JRW

Taxation — Tax Sales — County board resolution direct
ing that county purchase all tax certificates at tax sales, does
not prevent county board from directing county treasurer
subsequently to sell and assign part of such certificates to
private purchaser.

May 21,1938.
Joseph E. Housner,

District Attorney,

Oconto, Wisconsin.

You have submitted a copy of a resolution passed at the
annual county board meeting held in November, 1937. By
this resolution the county board purported to authorize
«<* * * committee * * * to prepare a list

of tax certificates on properties where the public interest
would benefit by offering these for sale to any purchaser;
that this list be advertised, and a copy furnished the county
treasurer; that the county treasurer be and hereby is di
rected to sell these certificates to any purchaser provided
that purchaser pays cash in full for all of the certificates
outstanding against the property, plus such fees and penal
ties as may at the time be in force."

This resolution was passed pursuant to the provisions of
sec. 75.35. The resolution also incorporates a part of sec.
75.34, subsec. (1), to the effect that a sale of certificates by
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the county treasurer "shall include all certificates in the
hands of such treasurer on the same lands."

Oconto county has on record a resolution providing that
the county shall buy all tax certificates. It is your belief that
the resolution as now submitted is discriminatory in that it
proposes to offer for sale only certificates on certain desir
able real estate, while the remainder of the certificates
would be held by Oconto county. Apparently also you feel
that there is an inconsistency between the resolution sub
mitted and the resolution on record directing the county

treasurer to buy all tax certificates.
Sees. 75.35 and 75.34 subsec. (1), provides:

"75.35. The county board may, by an order to be en
tered in its records prescribing the terms of sale, authorize
. the county clerk or the county treasurer to sell and assign
the tax certificates held or owned by the county, and also
the county clerk to sell and convey by quitclaim deed, duly
executed and delivered by such clerk under his hand and the
county seal of such county, any such lands for which a deed
has been executed to such county as provided in the next
section."

"75.34 (1) The several county treasurers, when no order
to the contrary shall have been made by the county board,
shall sell and transfer, by assignment, any tax certificates
held by the county to any person offering to purchase the
same for the amount for which the land described therein
was sold, with interest thereon at the rate specified in the
certificates; but every such sale shall include all certificates
in the hands of such treasurer on the same lands."

In our opinion there is no inconsistency between the reso
lution directing the county treasurer to buy all tax certifi
cates and the later resolution providing for the listing and
sale of tax certificates on certain desirable properties. The
resolution directing the county treasurer to buy all tax cer
tificates is satisfied when all tax certificates offered at the

tax sale are struck off to the county. The resolution which
you have submitted as having been passed by the county
board at the annual meeting in November, 1937, purports to
specify what disposition shall be made of at least a portion
of the tax certificates which are struck off to the county by
the county treasurer pursuant to the previous resolution.
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In other words, the resolution submitted is a step taken
chronologically with a view of disposing of a part of the tax
certificates purchased by the county. It indicates that, while
the county board has directed the county treasurer to pur
chase all tax certificates offered for sale, it does not want
the county to hold all of them indefinitely. It would serve no
useful purpose here to speculate concerning the reason
which the county board may have entertained for directing
that all tax certificates offered for sale be struck off to the

county.

It does not appear that the county board has made an or
der forbidding the county treasurer to sell any of the tax
certificates held by the county. In the absence of such an
order, the county treasurer has the right, under sec. 75.34
(1), to sell any or all of the tax certificates held by the
county, subject only to the limitations provided for in that
subsection.

The exact meaning of the language * * cash in
full for all of the certificates * * *, plus such fees and
penalties as may at the time be in force," in the resolution
submitted, is uncertain. Very probably the county board in
tended this language to have the same or substantially the
same meaning as the following language of sec. 75.34 (1):

*  * amount for which the land described therein

was sold, with interest thereon at the rate specified in the
certificates; * * Such being the case, the county
treasurer, under sec. 75.34 (1), and in the absence of an
order to the contrary, already had authority to do what the
enclosed resolution directs him to do.

Sec. 75.34 subsec. (2), provides as follows:

"No county board shall, at any session thereof, sell, con
vey or transfer, or order or direct the sale, conveyance or
transfer of any tax certificates owned or held by the county
at less than the face value thereof unless such board shall
have previously directed the county clerk to give notice of
their intention so to do by publication thereof for four suc
cessive weeks in some newspaper published in the English
language in such county and having a general circulation
therein, and such notice has been so given. Any and all
sales, conveyances or transfers of such tax certificates made
in violation of these provisions shall be null and void."
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Sec. 59.07, subsec. (6), provides that the county board
shall

"Represent the county and have the care of the county
property and the management of the business and concerns
of the county in all cases where no other provision is made."

Under these sections it was held in XX Op. Atty. Gen.
1192 that a county board is not required to put up for sale
at less than face value all tax certificates held by it, but that
the county board, in the exercise of good business judgment,
may put up for sale at less than face value a portion only of
the certificates held by it. It was decided in that opinion
that inasmuch as there was no express provision concerning
the duties or powers of a county board to offer for sale at
less than face value all or a part only of the tax certificates
held by the county, the county could sell a part only of the
tax certificates. It was concluded, p. 1198:

"* * * The county's moneys should enjoy the benefit
of the same business management that an individual would
accord to his personal affairs :i: * :H »»

The same question presented in that opinion is now pre
sented by you except that in your question the tax certifi
cates are not to be sold at less than face value.

It is our opinion that the reasoning in XX Op. Atty. Gen.
1192 is applicable to the question which you present and,
therefore, the county board has authority to direct the sale
of a part only of the tax certificates held by the county.
JRW
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School Districts — School Administration — Teacher
Tenure — Three year probationary period necessary to ac
quire teacher tenure under sec. 41.15, subsec. (12), Stats.,
may not be added to two year probationary period under
sec. 89.40 to acquire teacher tenure under latter section.

May 28,1988.

John Callahan, State Superintendent,

Department of Public Instruction.

You advise that a teacher who has acquired tenure under
sec. 41.15, subsec. (12), Stats., by virtue of three years of
successful teaching in the Milwaukee vocational school has
received an offer of a position in the vocational schools of
West Allis.

You ask whether the teacher in question could tack a
prospective period of two years of successful teaching in
the West Allis system to the three years of successful teach
ing in the Milwaukee Vocational School for the purpose of
acquiring tenure in the West Allis system.

Sec. 41.15, subsec. (12), Stats., governs tenure of full-time
day teachers in schools of vocational and adult education in
the city of Milwaukee. Under that section the teacher in
question acquired tenure only after having successfully
taught in the Milwaukee vocational school for at least three
years, during which time the teacher was on probation.
Sec. 89.40 relates to the tenure of certain teachers, but sub
sec. (1) excepts from its provisions teachers employed by
the board of vocational and adult education in Milwaukee.
Sec. 89.40 subsec. (2), governs the tenure of a teacher em
ployed by the board of vocational and adult education of
West Allis and provides:

"All emplojmient of teachers as defined in subsection (1)
of this section shall be on probation, and after continuous
and successful probation for five years in the same school
system or school, either before or after the taking effect of
this section, such emploj^ent shall be permanent during
efficiency and good behavior and until discharge for cause.
A teacher who has acquired permanent emplojrment by rea
son of five or more years of continuous service as herein pro-
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vided, upon accepting employment in another school system
or school to which this section applies, shall be on probation
therein for two years and after continuous and successful
probation for such two years in such school system or
school, such employment therein shall be permanent during
efficiency and good behavior and until discharge for cause."

To acquire tenure under sec. 89.40 subsec. (2), a teacher
must have completed a continuous and successful proba
tionary period of five years "in the same school system or
school." The Milwaukee vocational school and the West

Allis vocational school could not be classified as "the same

school system or school." Sec. 89.40 (2) provides that a
teacher who has acquired tenure thereunder may, upon ac
cepting employment in another school system or school to
which sec. 89.40 is applicable, acquire tenure in such new
employment after an additional continous and successful
probationary teaching period of two years. Our statutes do
not permit a teacher to tack two years of successful teach
ing in a school or school system governed by sec. 89.40 to
three years of successful teaching in a school or school sys
tem governed by sec. 41.15 subsec. (12) for the purpose of
gaining tenure in the former school system. Tenure is not a
common-law right. It exists only by virtue of the statute
which creates that right. Successful teaching under one sys
tem is wholly without effect as an aid in acquiring tenure
under another system. If the teacher accepts the position in
the vocational school of West Allis, it will be necessary for
her to complete five years of continuous and successful
teaching in the West Allis school before tenure may be
gained therein.
JRW
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Counties — County Board — Taxation — Tax Sales —
County may not accept quitclaim deed from owner of land
upon which county holds tax certificates in consideration for
quitclaim deed from county to such owner covering part of
such lands, with taxes on such latter lands marked paid.

May 23,1988.
Joseph E. Housner,

District Attorney,

Oconto, Wisconsin.

You state that Oconto county holds delinquent tax certifi
cates on forty-four forties of land owned by one company.
This company offered Oconto county a deed to the forty-four
forties upon the consideration that Oconto county deed back
fifteen of these forties with all taxes marked paid. You in
quire whether it would be legal for Oconto county to com
plete this transaction. You do not state for how many years
the county holds delinquent. taxes on these government
descriptions, or what remains to be done by the county in
order to acquire tax deeds to these properties.
In XXVI Op. Atty. Gen. 177 this office ruled that a countj'

board may not lawfully authorize the exchange of county-
owned lands for a quitclaim deed from the previous owner
to other lands to which the county already holds title by tax
deed. It appeared from the facts in that opinion that a
county had taken tax deeds to several thousand descrip
tions of tax delinquent lands, and the county board pro
posed to quitclaim these lands to the former owner, in re
turn for quitclaim deeds from such former owner covering
other descriptions to which the county also held title by tax
deed. All of the land to be exchanged previously was owned
by the one person from whom and to whom the quitclaim
deeds were to run. It was stated in that opinion, p. 179:

"* * * if the county has tax title to tracts which we
will call 1 and 2, formerly owned by A, and A executes a
quitclaim deed to the county conveying tract 1, in return for
a quitclaim deed from the county to tract 2, the transaction
amounts at least to remission of the taxes on tract 2 if not
an out-and-out gift of such tract. The county has no power
to remit valid taxes and it is equally without power to give
away county property for private purposes."
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It is true that in the present instance the county does not
have tax deed to any of the property described in the tax cer
tificates. Nevertheless, if the county took quitclaim deeds to
the forty-four forties and quitclaimed a portion of such
descriptions back to the previous owner with the taxes
marked paid, this would amount to a remission of the taxes
on the descriptions so reconveyed. As pointed out in XXVI
Op. Atty. Gen. 177, the county does not have authority to re
mit taxes validly levied.

Sec. 75.35 provides in part:

"The county board may, by an order entered in its records
prescribing the terms of sale, authorize the county clerk
*  * * to sell and convey by quitclaim deed * * *"
lands to which the county has taken tax deed title.

In XXII Op. Atty. Gen. 484 it was held that the words "to
sell and convey" as used in sec. 75.35, contemplated "a pres
ent completed sale by receiving cash and delivering a deed
which would constitute a muniment of title." The reconvey

ance by the county to the previous owner of a portion of the
forty-four descriptions would not be a cash sale and would
not satisfy the consideration requirement of sec. 75.35. You
are therefore advised that the county may not legally make
the proposed exchange.
JRW

Contracts — School Districts — Construction contract let
by building committee appointed by school district meeting is
void, since school district and school board may not delegate
powers vested in them by sec. 40.04, subsec. (4) and (5)
and sec. 40.16, subsec. (1), Stats.

John Callahan, State Superintendent,

Department of Public Instruction.

May 24,1938.

You state that at a special meeting of a common school
district a building committee was appointed and authorized
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to select plans and let a contract for the construction of a
school building. You inquire whether such contract is legal.

Sec. 40.04, Stats., reads in part:

"The annual common school district meeting shall have
power:

"(4) To designate sites for district schoolhouses or
teacherages.
"(5) To vote a tax to purchase or lease suitable sites for

school buildings, to build, hire or purchase schoolhouses or
teacherages or outbuildings, and to furnish, equip and main
tain the same."

Sec. 40.16, subsec. (1), Stats., reads:

"Subject to the authority vested in the district meeting
and to the authority and possession specifically given to
other officers, the common school board shall have the pos
session, care, control and management of the property and
affairs of the district."

The powers of the district and of the board are given by
statute. Neither may exceed the powers granted to it or in-
terefere with the exercise of the powers granted to the
other. The powers of the district with respect to construc
tion of school buildings include the designation of a site and
the voting of a tax to buy or lease the site, build the school-
house and furnish, equip and maintain it. The actual con
trol, care, possession and management of the property is
vested in the board. This would include the selection of

plans, letting of contracts, approval of work, making of pay
ments, and the like.

No statute authorizes the district to delegate these func
tions to a committee of its own, since the powers and duties
in this regard have already been delegated to the board by
the legislature.

This question was squarely presented in the case of Peo
ple ex rel. Moore v. Ban field, 6 How. Pr. (N. Y.) 487, which
was an action of mandamus to compel the school board to
make out a tax list and warrant. The action failed on the

ground that the district was without power to delegate



Opinions op the Attorney General 351

statutory powers of the board to a building committee, and
the contract was therefore void. The court said at p. 488:

"* * * The inhabitants and trustees are alike depen
dent upon the statute for all the powers they can legally ex
ercise; no power is given to the inhabitants to invest a
building committee with authority to advertise for, or to
make a contract for building a school house, or to do any
other act binding on the trustees without their assent."

The same principle was applied in Baumann v. West Allis,
187 Wis. 506, and Sckmitt v. Milwaukee, 185 Wis. 119. In
the former case a contract let by a building committee com
posed of certain members of the council and of the board
of education was considered to be void as being made with
out statutory authority, although the contractor was held
estopped to raise the point. In the latter case it was said
that the power of the board of education in this regard, be
ing granted by statute, is exclusive, and its exercise is not
to be conditioned or interfered with by the council even
though the contracts are made in the name of the city.
In those cases, upholding contracts made by building com

mittees, there has been statutory authority either in the dis
trict or in the board permitting the delegation of this func
tion. See Morse v. School District, 3 Allen (85 Mass.) 307,
and Wright v. Jones, 55 Tex. Civ. App. 616, 120 S. W. 1139.
There being no such statutory authority here, we con

clude that a contract let by a building committee appointed
by the school district is void.
WHR



352 Opinions op the Attorney General

Intoxicating Liquors — Licenses to sell liquor for period
of six months beginning June 1 and ending December 1 may
be granted under provisions of second sentence in sec.
176.05, subsec. (6), Stats.

Licenses may be granted under first sentence of said sec
tion for year or any shorter period of time but must expire
on June 80 following issuance.

May 24,1988.
Wm. a. Nathenson,

Beverage Tax Division,

You have submitted the following question:

"Can the town board grant resort licenses to sell liquor
for six months beginning June 1st, to December 1st?"

Sec. 176.05, Stats., pertaining to liquor licenses, provides
in subsec. (6) as follows:

"Licenses may be granted which shall expire on the thir
tieth day of June of each year upon pajmient of such propor
tion of the annual license fee as the number of months or
fraction of a month remaining until June thirtieth of each
year bears to twelve. Licenses may also be issued at any
time for a period of six months in any calendar year for
which one-half of the annual license fee shall be paid. Such
six months' licenses shall not be renewable during the calen
dar year in which issued."

This statute clearly provides for two kinds of so-called
semiannual licenses. In the first sentence, the license may
be granted at any time during the six months beginning
with the first day of January and ending the 80th day of
June, or it may be granted at any time prior to January 1.
All those licenses expire on the 80th day of June. Another
kind of license, provided for in the second sentence of the
above quoted statute, provides that licenses may also be is
sued at any time for the period of six months in any calen
dar year, for which one-half of the annual license fee shall
be paid. Under the second sentence, a license may be issued
beginning June 1 and ending on December 1. The statute
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means exactly what it says and there is no ambiguity in the
wording of it, nor does an ambiguity arise in applying the
statute to a concrete case.

Your question must be answered in the affirmative. In
granting licenses under the first sentence of the above stat
ute, there should be some indication that the license ends on
the 30th day of June. If the license is granted under the sec
ond sentence, it should state the date when it expires, which
may be any date six months from the time when the license
was issued, but within the same calendar year. XXIII Op.
Atty. Gen. 457.
NSB

JEM

Public Officers — Register of Deeds — Social Security
Law — Old-age Assistance — Register of deeds is not en
titled to fee for filing release or satisfaction of lien acquired
by filing certificate of old-age assistance.

May 25,1938.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

You state that the register of deeds of your county is on a
salary basis and ask whether he shall charge a fee for filing
releases of liens arising from the filing of old-age assistance
certificates in his office.

Subsec. (4), sec. 49.26, Stats., as added by sec. 2, ch. 7 of
the laws of the Special Session of 1937, provides as follows:

*  * When old-age assistance is granted to any per

son * * * the name and residence of the beneficiary
*  * * shall be entered upon a certificate, * *. The
county judge of the county granting old-age assistance shall
cause such certificate, or a copy thereof, to be filed in the of
fice of the register of deeds of every county in the state in
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which real property of the beneficiary may be situated.
*  * * The certificate herein provided need not be re
corded at length by the register of deeds, but upon the filing
thereof all persons shall thereby be charged with due notice
of the lien and the rights of the county thereunder. The
register of deeds shall keep a separate book, properly in
dexed, in which shall be entered an abstract of every certifi
cate so filed which shall show the time of filing, the name
and residence of the beneficiary, the date of the certificate,
the name of the county granting old-age assistance to such
beneficiary, and a record of any releases and satisfactions.
No fee shall be charged for the filing of such certificate or
the entry of the abstract thereof except in counties wherein
the register of deeds is compensated otherwise than by sal
ary and in such counties a fee of twenty-five cents shall be
paid to the register of deeds by the county filing the certi
ficate. * * * and provided, also, that whenever the
county judge of the county in whose favor such lien exists is
satisfied * * *, he may release the lieii hereby im
posed * * *, which release shall be filed in the office of
the register of deeds of the county in which the certificate is-
filed. The beneficiary, his heirs, personal representatives, or
assigns may discharge such lien at any time by paying the
amount thereof to the treasurer of the proper county who,
with the approval of the county judge, shall execute a
proper satisfaction which shall be duly filed with the regis
ter of deeds."

It is to be noted that the statute does not require that a
certificate of old-age assistance or the release or satisfaction
thereof, shall be recorded, but merely provides that it shall
be filed.

The fees to be charged by a register of deeds are set out
in sec. 59.57, Stats., and, except as otherwise provided by
law, a register of deeds receives only such fees as are
therein set forth. As a certificate of old-age assistance, or a
release or satisfaction thereof, is not recorded the filing
thereof would not come within the provisions of subsec. (1),
sec. 59.57, Stats., which applies only in the event that an in
strument is recorded. None of the other provisions of sec.
59.57 being applicable, there is no provision of the statutes
authorizing a register of deeds to charge for the filing of an
old-age assistance certificate or a release or satisfaction

thereof, except the provision contained in sec. 49.26 (4)
above quoted.
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Sec. 49.26 (4) specifically provides that only a register of
deeds compensated other than by a salary shall charge a fee
of twenty-five cents for the filing of each certificate of old-
age assistance. This section makes no provision for the
charging of a fee for the filing of a release or satisfaction of
the lien acquired by the filing of the certificate, by any regis
ter of deeds. There is thus no provision in the statutes au
thorizing the charging of a fee for the filing of such release
or satisfaction. Had the legislature intended that a fee
should be charged therefor it would have expressly so pro
vided, either by a provision in sec. 49.26 (4) or by a special
provision added to sec. 59.57, in the same manner as has
been done in reference to fees for the filing of other specific
documents.

It is therefore our opinion that a register of deeds upon a
salary basis is not entitled to charge a fee for the filing of a
release or satisfaction of the lien acquired by a county upon
the filing of a certificate of granting old-age assistance.
HHP

Taxation — Property omitted from tax roll under provi
sions of sec. 70.44, Stats., when returned on tax roll should
be assessed at rate prevailing during year of its omission.

May 25,1938.

Tax Commission.

You request an opinion of this office as to a construction
of sec. 70.44, Stats. You ask what rates should be applied
by the clerk in computing taxes on property which has been
omitted from the tax roll for three preceding years, pur
suant to sec. 70.44, Stats.

Sec. 70.44, Stats., provides:

"Real or personal property omitted from assessment in
any of the three next previous years unless previously reas
sessed for the same year or years, shall be entered once ad-
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ditionally for each previous year of such omission, designat
ing each such additional entry as omitted for the year 19__
(giving year of omission) and affixing a just valuation to
each entry for a former year as the same should then have
been assessed according to his best judgment, and taxes
shall be apportioned and collected on the tax roll for such
entry."

This statute is a correctional measure. There is nothing
in the language used that indicates an intent that, upon the
omitted property being put on the tax roll, the taxpayer
should pay more or should pay less than would have been
payable had the property been included in the proper year.
The express language that when the omitted property is
assessed it should be given the valuation "as the same should
then have been assessed," indicates that the legislature in
tended that the omitted property should be treated in the
same manner as it would have been had it been included in

the proper year. As there is no intent definitely expressed
in the statute as to the rate of taxation to be used upon the
inclusion of the property previously omitted, the general in
tent of the statute must govern.
As was said by the court in State ex rel, Davis & Starr

Lumber Co. v. Pors, (1900) 107 Wis. 420, at pages 424-425:

"This section had for many years served to authorize, and
with the aid of the general taxing machinery to enable, the
assessment and collection of omitted taxes on real estate.
The addition of personal property to the subjects affected
thereby could have had no purpose save to authorize and
enable in like manner, and to the same extent, the collection
of personal taxes which ought in previous years to have
been paid, but, by reason of like omission to assess, had not
been. This legislative purpose is entirely obvious, and
should be given complete effect, unless insuperable obstacles
prevent. * * *"

This means that the property should be taxed at the rate
prevailing at the time of its omission and not according to
the current rate.

HHP
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Criminal Law — Gambling — Lotteries — Trade Regvla-
tion — Trading Stamps — Bakery packing in each loaf of
bread letter of alphabet which entitles purchaser, after
accumulating enough of letters to spell words "golden cream
bread," to premium does not violate sec. 100.15 but does vi
olate sees. 848.01 and 100.16, Stats.

May 25,1938.
George Warner,

Department of Agriculture & Markets.

You submit the following facts as they relate to the trad
ing stamp law, sec. 100.15, Stats.

"A bakery has in mind packing in each loaf of bread a
letter of the alphabet. The purchaser of this bread collects
letters and if successful in accumulating enough of the let
ters to spell the words "Golden Cream Bread" is entitled to
take these letters to the bakery and receive in exchange
therefor a premium, and in addition each letter is marked
with a cash value and will be redeemed by the bakery for
the amount stated thereon in addition to the premium.

"♦ * * The question confronts us as to whether or
not these letters are actually merchandise trading stamps as
contemplated by the exemption in the law. Further, is there
not a violation of the lottery law, and is there not a viola
tion of section 100.16?"

This scheme seems to fairly come within the last exemp
tion of sec. 100.15, Stats., which reads as follows:

"* * * and provided further, that this section shall
not apply to any coupon, certificate or similar device, which
is within, attached to, or a part of any package or container
as packed by the original manufacturer and is directly re
deemed by such manufacturer."

You are therefore advised that the scheme does not vio
late sec. 100.15, Stats. XXII Op. Atty. Gen. 389.

If the scheme is to constitute a lottery, there must be
three elements, namely, (1) a prize, (2) the award of same
by chance and (3) consideration. All three elements are
present in the scheme in question and you are therefore ad
vised that this scheme is in violation of sec. 348.01, Stats.
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You further inquire whether this scheme is in violation
of sec. 100.16, Stats.

Sec. 100.16, Stats., reads as follows:

'No person shall sell or offer to sell anything whatever,
by the representation or pretense that a sum of money or
something of value, which is uncertain or concealed, is in
closed within or may be found with or named upon the thing
sold, or that will be given to the purchaser in addition to the
thing sold, or by any representation, pretense or device, by
which the purchaser is informed or induced to believe that
money or something else of value may be won or drawn by
chance by reason of such sale."

The scheme appears to be within the plain prohibition of
the statute.

NSB

Civil Service — Municipal Corporations — City Ordi-
nances — School Districts — Board of Vocational Education
— City school board and local board of vocational and adult

education are not compelled to discharge present employees
residing outside city where such city has adopted civil serv
ice ordinance under sec. 66.19, Stats., requiring city em
ployees to reside within city, but such ordinance should be
followed in future selection and discharge of employees so
far as possible.

May 26,1938.

Board of Vocational Education.

You have referred to an opinion from this department to
the state superintendent of public instruction under date of
April 2, 1938,* in which was considered the question of
whether a city civil service ordinance requiring city em-

*Page 207 of this volume.
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ployees to reside within the city is applicable to employees
of the city board of education where such board desires to
retain certain of its employees residing outside of the city.
We concluded that this question called for a negative
answer, and you inquire whether the same result would be
true in the case of a janitor employed by the local board of
vocational and adult education in the same city.

Sec. 41.15, subsec. (6), Stats., provides in part that the
local board of vocational and adult education may employ
and fix the compensation of such clerical assistants, janitors
and other employees as may be necessary.

The civil service ordinance of the city in question was
presumably adopted pursuant to sec. 66.19, as created by
ch. 258, Laws 1987, and which reads as follows:

"Any city or village may proceed under subsection (1) of
section 61.84, subsection (5) of section 62.11 or section
66.01 to establish a civil service system of selection, tenure
and status, and said system may be made applicable to all
municipal personnel except the chief executive and members
of the governing body, members of boards and commissions
including election officials, the teaching staff of the board of
education and the board of vocational education, employes
subject to section 62.18, members of the judiciary, and su
pervisors. Such system may also include uniform provi
sions in respect to attendance, leave regulations, compensa
tion and pay rolls for all personnel included thereunder."

We have examined the civil service ordinance of the city
involved and find that it expressly safeguards the status of
employees who shall have held their positions for at least
one year of actual service prior to the adoption of the or
dinance. The residence clause reads:

"Every person appointed to a position in the classified
civil service shall establish his residence and maintain his
abode in the city of within sixty days of his
appointment."

Under well established rules of construction this clause
must be given a prospective rather than a retrospective ap
plication, and we therefore read it as applying only to per
sons appointed to the classified civil service subsequently to
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the passage of the ordinance in question. In any event, lit
eral compliance with the ordinance would be impossible if
it were applied to persons already employed at the time of
the adoption of the ordinance. A nonresident employee ap
pointed, let us say, ten years ago, could not possibly estab
lish his residence and maintain his abode within the city
within sixty days of his appointment ten years ago.
There may be some question as to the validity of the resi

dence requirement under the powers granted to cities by sec.
66.19 to establish civil service systems. The matter of resi
dence would appear to have nothing to do with merit, which
is the underlying consideration in any civil service system,
but it is unnecessary for us to rule upon this point in view
of the fact that our conclusion can be amply sustained on
other grounds. Perhaps the most practical reason support
ing our answer lies in the fact that the ordinance in ques
tion does not shift the power of discharge from the appoint
ing authority to the personnel officer or board of personnel.
The ordinance specifically provides that any appointing au
thority or department head in whom is vested disciplinary
or removal power, shall be allowed full freedom in his ac
tion on such matters. The ordinance sets up specific causes
for discharge but with the right of appeal to the board of
personnel. The employee is entitled to a written statement
of the reasons for his discharge, to which he may make
answer and be entitled to hearing before the personnel
board.

However, there is nothing in the ordinance which makes
it incumbent upon the appointing authority to discharge an
employee even though there is sufficient cause, and no such
power is granted to the personnel officer or board. The most
that can be said is that if the city school board or local
board of vocational and adult education desires to discharge
an employee, it must do so pursuant to the civil service or
dinance and for cause. Consequently, if the services of the
employee in question are satisfactory to the employing
board, that should end the matter.
As pointed out in our previous opinion under sec. 40.53,

Stats., the city school board has the power to employ certain
help and to fix the compensation and to prescribe the duties
of all persons employed or appointed by the board, as well
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as to adopt rules affecting such employees. We do not read
into sec. 66.19 any intent upon the part of the legislature to
transfer from the school board to the city civil service board
the fundamental powers over schools granted to the school
board by sec. 40.53, Stats. Neither do we read into sec.
66.19 any intent upon the part of the legislature to transfer
from the local board of vocational and adult education to the

city civil service board the powers granted to the vocational
board by sec. 41.15, subsec. (6), above mentioned.

Effect should be given to all pertinent sections of the stat
utes if possible, since the law does not favor implied repeals
of statutes. This is particularly true where the earlier sec
tions, such as sec. 40.53 and sec. 41.15, (6), specifically cover
certain subjects, and the later statute, such as sec. 66.19,
merely affects the same matters in a general way. Ward v.
Smith, 166 Wis. 342. If these sections cannot be fully har
monized, relief should be sought from the legislature.

Giving to all of these sections their fullest possible scope,
we conclude that both city school boards and local boards of
vocational and adult education retain all of the powers over
their respective schools and employees granted them by sees.
40.53 and 41.15, (6), Stats., except that in the selection, de
motion and discharge of employees, these boards should
henceforth follow the provisions of city civil service ordi
nances adopted pursuant to sec. 66.19, so far as that may be
possible. Consequently, our opinion of April 2, 1938 is re
affirmed as to the precise question asked and is extended to
apply to the same situation as it exists with reference to a
local board of vocational and adult education.
WHR
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Taxation — In assessment of merchandise under sec.

70.84, Stats., according to true cash value, consideration
should be given to state and federal excise taxes already
paid and which will be included in final retail price; but
where such taxes are paid only by ultimate purchaser and
are not included in price to him, such taxes form no part of
true cash value of commodity while in hands of manufac
turer, wholesaler or retailer.

May 26,1938.
Tax Commission.

You inquire whether under sec. 70.34, Stats., in the as
sessment of personal property consisting of stocks of goods
in the hands of manufacturers and merchants, any consider
ation should be given to federal and state excise taxes to
which certain commodities such as gasoline, beer, liquor, to
bacco, etc., are subject. In this connection you state that it
has been the policy to include all federal excise taxes in the
assessment of all companies and to include the state excise
tax on beer and liquor only after the state stamp has been
affixed, while it has not been the practice to include the tax
on gasoline.

Sec. 70.34, Stats., provides in part:

"All articles of personal property shall, as far as practi
cable, be valued by the assessor upon actual view at their
true cash value * *

In State Board of Tax Commissioners v. Holliday, 150
Ind. 216, 49 N. E. 14, it was held that "cash value" means
the usual selling price at the place where the property to
which such term is applied shall be at the time of assess
ment, being the price which could be obtained therefor at
private sale, and not at a forced or auction sale.

"Requiring property to be valued at its fair and reason
able 'cash v^ue' means, * * * what the property
would sell for in cash, excluding the uncertainty of valua
tion based on sales wholly or partly on credit." 3 Cooley,
Taxation, p. 2307, (4th ed.).
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In People ex ret. Sebring v. Dowd, 200 N. Y. S. 500, it
was held that the assessment of property for taxation should
be based primarily upon its market value, which is or
dinarily measured by the price obtainable after a reasonable
and ample time for sale.

It has also been held in the following cases that, for pur
poses of taxation, property should be valued at its actual
"cash value," or what it will bring in money: Magnolia Pe
troleum Co. V. Sandlin, 18 La. App. 287, 137 So. 595; Lee-
Baker Dry Goods Co. v. Tax Comm., 15 La. App. 237, 130
So. 877; State v. Halliday, 61 Ohio St. 352, 56 N. E. 118;
State V. Maxwell Motor Sales Co., 142 Minn. 226,171 N. W.
566.

Sec. 70.34, Stats., does not use the term "market value,"
but uses the term "true cash value." If a federal or state

excise tax, or other tax, whatever the name, has been paid
by either a manufacturer, wholesaler or retailer, and as
such will be included in the final price to the purchaser, it
should be considered in determining the "true cash value"
of the commodity when viewed by the assessor, since such
tax is an element of value that has attached to the com

modity and goods, and which goes to make up the "true cash
value."

We do not consider the name of the tax determinative of

the question. The test must be whether the manufacturer,
wholesaler or retailer has in fact paid a tax which has be
come so attached to the article or commodity as to form a
part of the total number of elements that go to make up
"value." There should be no taxation of the tax as such.

But if the tax paid has been commingled with the other ele
ments that go to make up "value" and to the extent that the
tax has actually added to "value," we think that the tax
may be thus indirectly considered in arriving at "value."

If the tax has not been paid by either the manufacturer,
wholesaler or retailer, but is to be collected from the pur
chaser by the retailer who last handles the commodity, the
tax should not be considered as an element in arriving at
"cash value." Under such circumstances it cannot be said

that any tax paid has become so attached to the commodity
as to be one of the constituent elements that go to make up
"cash value" at the time of appraisal. The tax has not in
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fact at that time been paid by anyone, and hence cannot be
an element of value except in the hands of the purchaser
who has by purchase paid the tax and thus made the tax
adhere to and become a part of the value of the product.
If a tax has been paid so that it can be said that such ele

ment of cost is so attached to the commodity or product in
question as to become one of the elements of cost that go to
make up total cost, there is on legal reason why such tax
may not be considered. The thing to determine is "value."
If the tax paid goes to make up part of the "value" it, like
any other element that goes to make up the total, may be
and should be considered.

If we apply the foregoing test to present practices, it
would appear that (1) the practice of considering federal
excise taxes is in accord with the foregoing test; (2) the
practice of considering state excise taxes only after the
stamp has been affixed is in accord with the foregoing rule.
We do not think it can be said that the tax has become a

part of the element of cost of the product or commodity so
as to add to the value thereof until the stamp has been af
fixed; and (3) state gasoline taxes may be considered when
the product is in the hands of the retailer, but not in the
hands of the wholesaler. The tax is imposed upon the
wholesaler, but he in fact never pays this tax while the
product is in his hands, so that it can be said that the tax
has become associated with the product in question and to
the extent that it has actually added to the value thereof.
The same is not true of the product in the hands of the re
tailer. The tax is included in the cost of the commodity to
him and has become so associated with the product as to be
one of the constituent elements of cost and "value."

WHR

NSB
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Corporations — Intoxicating Liquors — Municipal Cor
porations — Beer Licenses — Domestic corporation can be
organized only by residents of this state.

Sec. 176.05, subsec. (18), Stats., is not applicable to cor
poration that applies for wholesale beer license.

License for sale of beer cannot be granted to resident of
foreign state under sec. 66.05 (10) (e). Stats.

May 27,1938.
Tax Commission,

Beverage Tax Division.

Attention Arthur Pugh.

You direct our attention to sec. 66.05, subsec. (10), Stats.,
and inquire:

"(a) Can citizens of a foreign state organize such a do
mestic corporation in Wisconsin?
"(b) Must such a domestic corporation, in order to ob

tain a wholesale beer license, appoint an agent for said cor
poration in the manner required in section 176.05 (13), re
lating to licenses issued to corporations for the sale of in
toxicating liquors?"

In answer to (a) above, sec. 180.01, Stats., provides as
follows:

"Three or more adult residents of this state may form a
corporation in the manner provided in this chapter for any
lawful business or purpose whatever, except banking, insur
ance and building or operating public railroads, but subject
always to provisions elsewhere in the statutes relating to the
organization of specified kinds or classes of corporations."

The right to incorporate is purely a statutory matter and
corporations may come into existence only on such terms as
the legislature of the state of creation may prescribe.
Turner v. Goetz, 184 Wis. 508, 199 N. W. 155. Sec. 180.01,
above quoted, is clear and unambiguous in its language and
specifically provides that corporations in this state can be
formed only by three or more adult residents of this state.
You are advised that citizens of a foreign state cannot or
ganize a domestic corporation in Wisconsin.
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With reference to question (b) above, as you point out,
the provision in question applies only to intoxicating
liquors. You do not point out any similar provision in rela
tion to malt beverages and we find no similar provision. In
the absence of such a provision applicable to malt beverages,
the appointment of an agent as required in sec. 176.05 (13)
with reference to intoxicating liquors is not required.
You have submitted a further question as follows:

"Under the Wisconsin beer law, can a resident of a for
eign state, who is the distributor for a Wisconsin brewery
in his own community, take such Wisconsin beer back over
the state line into Wisconsin and wholesale the same within
this state without obtaining a license therefore? (In this
connection I refer you to XXIII, Op. Atty. Gen. 364.)"

The prior opinion to which you refer is applicable to sale
outside of the state with distribution in Wisconsin. That

opinion can have no application to sale of the product in
this state. A license for sale in this state is clearly required
under sec. 66.05 (10), Stats. In the particular case pre
sented, the proposed licensee is not a resident of this state.
Under sec. 66.05 (10) (e) a license can not be granted to
him.

NSB

Appropriations and Expenditures — Bridges and High
ways — Street Improvement — Labor — County highway
committee may not set uniform wage scale to be paid by all
towns and villages in expending funds allotted under sec.
20.49, subsec. (8), Stats.

May 28,1938.
Fulton Collipp,

District Attorney,

Friendship, Wisconsin.

You inquire whether the county highway committee may
establish a set wage to be paid upon highway improvement
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projects by towns and villages in expending the allotments
made by sec. 20.49, subsec. (8), Stats.

Sec. 20.49 (8), Stats., provides in part:

*  * The amounts allotted to cities, towns and vil
lages under this subsection shall be paid into their respec
tive treasuries. The amounts allotted to the towns and vil
lages shall be expended by the town and village officers, sub
ject to the supervision and approval of the county highway
committee, but the town and village boards may authorize
the work to be done by the county. If the work is done by
the county, the amount allotted for towns and villages shall
be paid into the county treasury."

The question presented is whether the words "supervi
sion and approval," as used in the statute, are sufficiently
broad in scope and meaning to warrant the establishment
of a uniform wage. In our opinion these words are not sub
ject to such construction. Supervision is defined by Webster
as follows: "Act of overseeing; inspection; superinten
dence ; oversight." Thus, when supervisory bodies are like
wise given regulatory control as well as supervisory con
trol, the statutes so specify. The powers of the public utility
commission are defined by sec. 196.02 as follows:

"(1) The commission is vested with power and juris
diction to supervise and regulate every public utility in this
state, and to do all things necessary and convenient in the
exercise of such power and jurisdiction.

Likewise, the regulatory power of the industrial commis
sion is in express language and not left to implication aris
ing out of the exercise of a supervisory power. See sees.
101.09 and 101.10, Stats. Many similar examples might be
cited.

The money allotted to cities, towns and villages under sec.
20.49 (8), Stats., is money that belongs to said cities, towns
and villages after allotment, and by the express language of
the statute must be paid into the treasury of each city, town
or village. The cities, towns and villages have the right to
spend this money for the purposes specified in the statute
subject only to "the supervision and approval of the county
highway committee." By the use of such language, we do
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not think that the legislature intended to divest the govern
ing bodies of these municipalities of all governmental dis
cretion or that the legislature intended to reduce said bodies
to mere automatons in the expenditure of the money. We
think that the legislature intended to leave a wide discretion
in the governing bodies of these municipalities, that discre
tion, however, to be exercised subject to a reasonable super
visory and approval function to be exercised by the county
highway committee. But we do not believe that the super
visory and approval function implies the right to regulate or
establish wages. The municipality has the right to perform
the work, the right to determine where the work shall be
performed and how it shall be performed, always subject
to a supervisory and approval function to be performed by
the county highway committee, but a supervisory and ap
proval function may not be so arbitrarily exercised by the
highway committee as to rob the governing body of the mu
nicipality of all discretion that is in the first instance lodged
with such body. The municipalities have the right to em
ploy, and the right to employ certainly implies the right to
determine and fix wages. A supervisory function that ob-
sorbed such power would cease to be supervisory. It would
be regulation and control.

It is our opinion that the establishment of a uniform scale
of wages, to be paid by towns and villages for labor on
highway improvement projects in expending the funds al
lotted under sec. 20.49 (8), Stats., is outside of the function
of the county highway committee in supervising and ap
proving the expenditure of such funds.
NSB

HHP
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Marriage — Minors — Child Protection — Adoption —
Bigamous marriage does not constitute "lawful wedlock"
within meaning of sec. 822.04, subsec. (4), Stats., and child
born to such marriage cannot be adopted without consent
of state board of control.

May 81,1988.

Board of Control.

You request our opinion as to the proper procedure to
follow in an adoption case and submit the following facts:
A, the mother of the child, was married to its father, B,
prior to the child's birth. Such marriage was bigamous
and A, immediately upon learning that fact, had the mar
riage annulled and later married her present husband, D.
D now desires to adopt the child.

You ask whether the consent of the actual father, B, as
well as of the mother, is sufficient, or it is also necessary to
have the consent of the state board of control pursuant to
the provisions of sec. 822.04, subsec. (4), Stats.

Sec. 822.04 (4), Stats., provides as follows:

"In the case of a child not born in lawful wedlock, the
censent of the father shall not be necessary but in such case
adoption shall not be permitted without the consent of the
licensed child welfare agency, if any, to which the care and
custody of such child has been committed or transferred by
a court of competent jurisdiction, or if there be no such
child welfare agency, then by the state board of control."

We assume that the care and custody of the child in
question has not been granted to a licensed welfare agency.
This leaves but one question: Was the child born in "lawful
wedlock" within the meaning of the statute? Sec. 245.86,
Stats., to which you refer in your request, specifically pro
vides that "the issue of all marriages declared null at law
shall, nevertheless, be legitimate." However, this does not
mean that such a marriage shall be considered "lawful wed
lock." To attribute such an intent to the legislature would
be inconsistent. On the one hand it would be saying that
bigamy, which is a criminal act, is unlawful, while on the
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other it would say that such a marriage is lawful. In fact,
such a marriage is null and void at its inception and of no
effect whatever except that the issue thereof is legitimate.
In dealing with this subject, our supreme court in effect

said in Lyannes v. Lyannes, 171 Wis. 381, that the marriage
of the parents of the child was void, hence unlawful. At
page 390 of said case the court said:

"The void marriage, strictly speaking, is one where the
relationship between the parties is necessarily incestuous, as
between parent and child and brother and sister, and in
variably, where monogamy is the law of the land, when
either has a spouse living from whom he or she is not then
legally divorced. * * *"

This office, in dealing with a similar situation, has also
held that such a child, even though it is legitimate, was not
born in lawful wedlock and that therefore the consent of

the state board of control was necessary in the adoption
proceedings. XIX Op. Atty. Gen. 575, XX Op. Atty. Gen.
292.

We agree with the above cited opinions and therefore ad
vise that it will be necessary that the state board of control
give its consent in the adoption proceedings.
AGH

Dairy and Food — Preparation of so-called cream puff
filling from skim milk base with vegetable fat compounded
therewith is in violation of sec. 97.39, subsec. (2), Stats.

Sale of so-called cream puffs as cream puffs with arti
ficially prepared filling containing no whipped cream or
cream violates sec. 97.25, subsecs. (1) and (3), Stats.

May 31,1938.

Department of Agriculture and Markets.

You state that a bakery is manufacturing and selling
what are represented as cream puffs. In the process of
manufacture the baker prepares a mix by adding ten ounces
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of skimmed milk powder, two pounds and twelve ounces of
Sweetex, which is hydrogenated vegetable fat, cotton seed
oil, and three pounds of unsalted butter to eight pounds and
eight ounces of skim milk. This mixture is heated to 140
to 142 degrees Fahrenheit and then run through a homo-
genizer. The product obtained is a thick, heavy liquid which
has the appearance of a heavy cream. The mixture is aged
for thirty-six hours at the proper temperature and then
transferred to a whipping machine, where one and one-half
pounds of marshmallow, consisting of egg whites and three
and one-half pounds of sugar and one-half ounce of vanilla
extract are added. This mixture is then whipped until the
resulting product looks and tastes very much like whipped
cream. It is this product which is used in the so-called
cream puffs which the bakery in question is selling. You
further state that, generally speaking, whipped cream is
ordinary cream which has been whipped, sweetened with
sugar, and flavored with vanilla. The filling above described
has been sweetened and flavored. There are cream puffs
on the market which are made with just sweetened and fla
vored whipped cream and there are others where some for
eign substance, usually not a fat or oil, has been added to
the cream.

You inquire whether sec. 97.39, subsec. (2), Stats., pro
hibits the manufacture of the cream puff filling which you
have described, and also whether it would be a violation of
sec. 97.25, subsec. (3), to sell a so-called cream puff contain
ing this filling.

Sec. 97.39 subsec. (2) provides, in part:

"It shall be unlawful for any person, firm or corpora
tion, by himself, his servant or agent, or as the servant Or
agent of another, to manufacture, sell or exchange, or have
in possession with intent to sell or exchange, any * * *
cream, skim milk, * * * powdered milk, * * * or
any of the fluid derivatives of any of them to which has
been added any fat or oil other than milk fat, either under
the name of said products or articles or the derivatives
thereof or under any fictitious name or trade name whatso-

^  ̂ :(e

There is at least one and there probably are two ingredi
ents in the mix in question, namely, skim milk and skimmed
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milk powder that under the statutes may not be possessed
with intent to sell when they have added to them any fat or
oil other than milk fat. it appears that the ingredients
above named are compounded with vegetable fat and that
the ultimate product is possessed with intent to sell. That
is prohibited under the statute.

Sec. 97.25, subsecs. (1) and (8), Stats., provide in part:

"(1) No person shall sell, exchange, deliver or have in
his possession, with intent to sell, exchange, offer for sale
or exchange any drug or article of food which is adulter
ated, * * *. An article shall be deemed to be adulter
ated within the meaning of this section:

((iic tK i|!

«(3) * * « fourth, if it is an imitation of, or sold or

offered or exposed for sale under the name of another arti
cle; * * * sixth, if it is mixed, * * * so that it
tends to deceive or mislead the purchaser or consumer,
*  * * or if it is colored or flavored in imitation of the
genuine color or flavor of another substance; * *

A "cream puff" is defined as a round shell of chou paste
filled with whipped cream or a cream filling. Webster's New
International Dictionary, 2d edition. See sec. 370.01 (1),
Stats.

The so-called cream puff in question does not contain any
whipped cream, nor does the filling contain any cream.
Since cream, either whipped or as a part of the filling, is a
necessary ingredient of a cream puff, the so-called cream
puffs in question are sold as an imitation of another article.
Moreover, the filler is colored and flavored in imitation of

the genuine color and flavor of whipped cream. In answer
to your second question, it is our opinion that sale of this
product as a cream puff is in violation of sec. 97.25 (3)
Stats.

NSB

JRW
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Appropriations and Expenditures — Bridges and High
ways — Diversion of Funds — Money in county treasury
representing unexpended balance of village money, matched
by county money for improvement of specific portion of
prospective state trunk highway system, which is not re
quired for particular improvement for which fund was
raised, can be expended for construction, improvement, re
pair or maintenance of highway of different class than that
for which money was originally made available only by sep
arate action of both village and county boards and approval
of state highway commission.

May 31,1938.

George J. Larkin,

District Attorney,

Dodgeville, Wisconsin.

Your letter states that in 1937 the following petition was
presented to the county board for Iowa county and duly
passed and allowed, to wit:

"The village board of Hollandale respectfully represents
that on the 6th day of April, 1937, at the annual election of
said village, the electors thereof voted the sum of $1100.00
for surfacing and construction of a highway in said village
of Hollandale.
"Wherefore, Your petitioners pray for an appropriation

of $1100.00 to be made by this county board, making a con
struction fund of $2200.00, same to be expended as pro
vided under sections 83.14 and 83.03 of the statutes (county
aid law). This money to be borrowed by the village for con
struction this spring.
"Said improvement shall consist of constructing roads as

follows:
"Grading and mat top of one inch (1) thickness of Bitu

men M. C. 2 or M. C. 3 and crushed rock of state specifica
tions, to extend from railroad to state trunk 39 on county
trunk K and B, then on county trunk W from 39 south to
village limit. This mat coat to be sealed with heavy cut
back asphalt and fine chipped rock or coarse sand. This con
struction to consist of 11301/^ cu. yards."

You further advise:
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"It appears that the highways in the village sought to be
improved are prospective state highways. After the pass
age and allowance of this petition the village of Hollandale
borrowed the full $2200.00 and paid it into the county treas
ury. Iowa county then proceeded to do the work as outlined
in said petition, however it was found that the appropria
tion was far greater than was necessary for the improve
ment with the result that there still remains to the credit
of this project, approximately $1200.00 unexpended. The
village of Hollandale now desires to use the unexpended bal
ance of this money for oiling the balance of its streets, none
of which are prospective state highways. * * *."

You have requested our opinion as to whether this fund is
available for oiling village streets and under whose direction
the fund should be expended.
The village tax and the county appropriation were both

for a specific purpose. Such being true, the fund cannot be
diverted or used for another purpose. II Op. Atty. Gen. 104;
IV Op. Atty. Gen. 775, 586.
But it appears that this particular fund is not needed for

the purpose for which it was raised. Under such circum
stances this office has ruled that the fund is available for ex

penditure under the provisions of sec. 83.04, subsec. (6),
Stats. This office ruled in XV Op. Atty. Gen. 221 that such
a fund is available for expenditure by the county highway
committee with approval of the state highway commission
to meet the cost of any construction job on the state trunk
highway system in the village, but that such fund must be
devoted to a construction job of the same class as that for
which the fund was originally made available.
We do not think that the foregoing opinion should be ex

tended. If the fund is to be made available for a construc

tion job in the village but upon some class of road different
from that for which the fund was originally made available,
it is our opinion that separate action of both the village and
county boards and approval of the state highway commis
sion would be necessary. The foregoing would be true
whether the resolution be construed to be a resolution under

sec. 83.03 or 83.14, Stats. The boards with authority to levy
and appropriate money in the first instance should authorize
expenditure of this fund subject to the approval of the state
highway commission if the fund is to be expended for the
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construction, improvement, repair or maintenance of a high
way of a different class than that for which the money was
originally made available.
NSB
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Public Printing — School Districts — School Board, Pro
ceedings — It is duty of school board to publish its pro
ceedings pursuant to sec. 40.15, subsec. (3),^Stats.

June 3,1938.

A. J. Aschenbrener,

District Attorney,

Stevens Point, Wisconsin.

You ask whether it is the duty of the school board or of
the county superintendent of schools to publish the proceed
ings of the school board as provided in sec. 40.15, subsec.
(3), Stats.

Sec. 40.15 (3), enacted by ch. 289, Laws 1937, provides:

"The proceedings of all school boards, except in cities of
the first class and except school boards included in section
40.60, including a statement of all receipts and expendi
tures, shall be printed and published within thirty days
after the annual school meeting in a newspaper having a
general circulation in the school district or in such manner
as the board shall direct."

The duties of the county superintendent of schools are
prescribed by the statutes. We find no provision thereof
which in any way indicates that he has any concern with
the proceedings of the school board or the publication
thereof, except the duty under sec. 39.03, (1), Stats., to ad
vise the board as to its duties. However, sec. 40.15 (3) says

that such proceedings shall be published in a newspaper "or
in such manner as the board shall direct." This language
gives the school board the control over the method of publi
cation and clearly shows that the action of the school board
is the motivating force in effecting the publication of the
board's own proceedings.

It is therefore our opinion that it is the duty of the school
board to publish its proceedings pursuant to sec. 40.15 (3),
Stats.

HHP
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Athletic Commission — Inspectors of state athletics com
mission appointed pursuant to sec. 169.01, subsec. (10),
Stats., to supervise boxing matches may not be paid for
services by boxing club which promotes boxing match.

June 3,1938.

Athletic Commission,

Milwaukee, Wisconsin.

Attention Fred J. Saddy, Secretary.

You state that the rules of the athletic commission permit
licensed amateur clubs to hold one boxing show per month
as a matter of course. Additional shows may be held only
by virtue of special permission. An amateur club has asked
permission to hold an additional show, and has volunteered

to pay the necessary inspector's fee therefor. The inspec
tor's fee amounts to two dollars per show and is normally
payable by the commission. You ask whether this is a law
ful condition to granting permission to hold the additional
show.

Sec. 169.01, subsec. (10), Stats., reads:

"The commission shall appoint officicd representatives
designated as 'inspectors,' each of whom shall receive from
the commission a card, authorizing him to act as such in
spector wherever the commission may designate him to
act. The commission may, and at least one inspector shall
be present at all exhibitions and matches and see that the
rules are strictly observed, and an inspector shall also be
present at the counting up of the gross receipts, and shall
immediately mail to the commission the official box-office
statement received by him from the officers of the club."

The commission is entitled to a tax of five per cent of the
gross receipts from each show. Sec. 169.01, subsec. (8).
The inspectors are appointed from civil service lists pur

suant to sec. 14.71, subsec. (1), Stats.

There is nothing inherently against public policy in per
mitting the inspected to pay the fees of the inspectors.
Thus, sec. 189.21, subsec. (3), and sec. 196.85, Stats., pro
vides that the inspected pay the fees of the inspectors under
the circumstances provided for in said statutes.
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But while there may be nothing against public policy in
the proposal merely because the inspected pay the fees of
the inspectors, we think that there is another principle of
public policy which is applicable and which would condemn
the practice.

Sec. 169.01, subsec. (5), Stats., provides:

commission shall have full power and au
thority to limit the number of sparring or boxing exhibi
tions to be held or given by any club, * *

Permission to hold any show is apparently a matter
which the board in its discretion may grant or refuse at
will.

The commission must decide the application upon the
merits and without regard to private considerations or in
ducements. State ex rel. Peart v. Wisconsin Highway
Comm., 188 Wis. 614. At page 620 the court quotes with ap
proval from State ex rel. Dosch v. Ryan, 127 Wis. 599, 601,
106 N. W. 1093, as follows:

" 'Highways are only to be laid out when the public good
will thereby be promoted. Private considerations or induce
ments cannot rightly enter into the question in any degree.
If private individuals with special interests were allowed to
bargain with public officers who are exercising this impor
tant and sovereign power, and to offer inducements of any
kind tending to influence their free action, the interests of
the public would be at once in jeopardy. Not only are such
bargains void as against public policy, but official action
based thereon ceases to be based solely upon the public wel
fare, and becomes tainted with some degree of private in
terest. ... No nice separation of motives is possible. There
is safety only in the entire prohibition of such transac
tion.' "

We believe the foregoing to be the applicable principle,
and that in passing upon applications the commission may
not consider extrinsic bargains made by private interests.

Likewise, there is the question of whether such a proposal
would not constitute a fee in addition to that provided by
the legislature. While the legislature might have provided
for a fee in addition to the annual license fee provided by
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sec. 169.01, subsec. (9), Stats., the athletic commission has
no power to so provide. The commission cannot take upon
itself a legislative function. Its rules and orders must ac
cord with its authority conferred by statute.
For any or all of the reasons stated we conclude that it

would be unlawful for the inspector's fees to be paid di
rectly or indirectly by the boxing club.
WHR

NSB

Physicians and Surgeons — Basic Science Law — Osteo
pathy — Person licensed to practice osteopathy and surgery
under sec. 147.17, subsec. (1), Stats., is considered to be
physician and surgeon.

June 8,1938.

Board op Medical Examiners.

H. J. Gramling, M. D., Secretary.

You ask whether an osteopath is considered to be a "phy
sician and surgeon" in Wisconsin within the meaning of the
phrase "licensed physician or surgeon" as used in a policy
of insurance.

The legislature has not undertaken to define the term

"physician." The medical practice act, sees. 147.13, et seq.,
provides for two kinds of licenses: an applicant may be
licensed to practice (a) medicine and surgery, or (b) osteo
pathy and surgery. Sec. 147.17, Stats. See State ex rel. Pol
lard V. Board of Medical Examiners, 172 Wis. 317. There
is nothing in the statute to indicate that the term "physi
cian" may be applied to either class to the exclusion of the
other.

It must be kept in mind that we are dealing here with the
term not as it is used by the legislature but as it has been
used in an insurance contract, the terms of which we do not
have before us. Whether the term has been used in a broad
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or in a restricted sense depends on the intention of the par
ties. For that reason we can answer the question only in a
general way, by adversion to general principles.
In Ex parte Rust, 35 Cal. App. 422,169 P. 1050, an osteo

path was prosecuted for practicing optometry without a
license. The defense pleaded a statute exempting "duly
licensed physicians and surgeons" from the operation of the
optometry law. Two kinds of licenses were provided for:
(a) physicians' and surgeons', and (b) drugless practition
ers'. The defendant had been licensed under (b). It was
pointed out that the exception applied only to class (a), and
a conviction was affirmed.

Where a statute specifically provided that the practice of
medicine was not to be construed to include the practice of
osteopathy it was held that an osteopath was not a physi
cian or surgeon. LeGrand v. Security Benefit Asso., 210
Mo. App. 700, 240 S. W. 852. It was held that an osteopath
is not a physician within the meaning of a New Jersey stat
ute in Chcbstney v. Board of Education, 7 N. J. Misc. 385,
145 A. 730.

However, under the Michigan statutes an osteopath is
considered to be a physician. Mutual Life Ins. Co. v.
Geleynse, 241 Mich. 659, 217 N. W. 790 ;.Hostetler v. Wood/-
worth, 28 F. (2d) 1003. Where statutes required all physi
cians to register with the local registrar of vital statis
tics, it has been held that the terms "physician" and "legally
qualified physician" are not restricted to those licensed to
practice medicine and surgery in all their branches, but in
clude osteopaths. Bandel v. Dept. of Health, 193 N. Y. 133,
85 N. E. 1067; People ex rel. Gage v. Siman, 278 111. 256.
115 N. E. 817. In the latter case it was said, pp. 257-258:

*  * A physician is one versed in or practicing the

art of medicine, and the term is not limited to the disciples
of any particular school. * * * common accepta
tion, anyone whose occupation is the treatment of diseases
for the purpose of curing them is a physician, and this is
the sense in which the term is used in the Medical Practice
act."

Mutual Life Ins. Co. v. Geleynse, supra, was a bill to can
cel an insurance policy on the ground that the defendant



Opinions of the Attorney General 381

had failed to list treatments by an osteopath in his applica
tion. Treatments by "physicians and practitioners" were
required to be listed. In the act regulating the practice of
osteopathy they were referred to in the title as "practi
tioners" and in the body as "osteopathic physicians." The
defense contended that osteopaths are not physicians. The
court said, p. 662:

*  * "po average layman they and the 'regulars'

are all doctors who are consulted in case of illness, and it is
doubtful if he ever makes in his own mind the fine distinc
tion in which we are asked to indulge."

In Wisconsin the term "physician" has been considered in
several cases, but not in connection with osteopathy.

State V. Schmidt, 138 Wis. 53, involved the term as used
in laws of 1899, ch. 87, which provided that the board might
register anyone who could show a diploma and who was a
"reputable resident physician or surgeon," etc. The de
fendant had graduated from a school which taught the
"Physio-Medical Hydropathic" method, and was engaged in
the practice of that method. The court held that in using
the term "physician" the legislature was dealing with the
entire class known as physicians and said, at p. 60.

««* * * The term was evidently used in its proper
sense, that of including any person of whatever school, and
whether belonging to any known school, engaged, in good
faith, in treating human ills by any remedy or remedies,
however simple, so as to be known among the people as a
physician."

In Raynor v. State, 62 Wis. 289, 300, the court said:

*  * This language must be construed to mean all
who practice physic and surgery, and who are recognized
by the people as physicians and surgeons, and cannot be
limited to one school of practitioners in preference to all
others."

In Isaacson v. Wisconsin Cas. Asso., 187 Wis. 25, it was
considered that a chiropractor was not a "legally qualified
physician" within the meaning of an insurance policy. At
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that time (1925) chiropractors were allowed to practice but
were not licensed. The court said at p. 29:

"* * * But it seems quite clear that in using the term
'legally qualified physician' the insured as well as the in
surer meant a physician who was qualified and licensed to
practice, and that the term did not include a specialist in
body manipulations only such as chiropractors."

An osteopath is licensed under the medical practice act,
the same as a practitioner of medicine. It appears, from the
principles enunciated in the cases cited, that the fact that
his method of treating the sick is limited to manipulations
of the body does not prevent an osteopath from being a
"physician" in the popular sense of the term. In the law of
contracts words are given their ordinary and popular mean
ing unless a contrary intention appears. Sands v. Kaukauna
W. Power Co., 115 Wis. 229.
Sec. 147.14 (2), Stats., refers to "medical or osteopathic

physicians," which implies that the term may be applied to
either class equally. Sec. 147.19 (1), Stats., employs the
same phraseology, with the same implication. Sec. 147.14,
subsec. (3), Stats., limiting the use of the title "Dr." and
similar titles or designations to those licensed to practice
medicine, surgery or osteopathy, in no way qualifies the use
of any such title or description on the part of osteopaths.
Also, it is to be noted that the membership of the Wisconsin
state board of medical examiners under sec. 147.13, (1),
Stats., is made up as follows:

"* * * Three members shall be allopathic, two home
opathic, two eclectic and one osteopathic, and all shall be
licentiates of the board."

We conclude that the term "physician" includes osteo
paths within the ordinary meaning of the term in Wiscon
sin. While several opinions of this office have drawn a
distinction between osteopaths and "physicians" with re
spect to prescribing drugs and medicines, the question be
fore us was not there presented, and it is clear on examina
tion of those opinions (V Op. Atty. Gen. 470, XVIII 6, and
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XIX 594) that the term was used for convenience, to desig
nate practitioners of medicine, rather than in the ordinary,
popular meaning of the word.
WHR

Public Printing — School Districts — School Board Pro
ceedings — Proceedings of all meetings of school board in
city not operating under city school plan, under sec. 40.15,
subsec. (3), Stats., are required to be published in full once
annually.

June 4,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You call attention to sees. 40.15 and 40.60, Stats., and ask
whether the proceedings of a school board in a city not oper
ating under the city school plan should be published within
thirty days after each meeting or cumulatively once a year.

Sec. 40.15, subsec. (3), Stats., provides:

"The proceedings of all school boards, except in cities of
the first class and except school boards included in section
40.60, including a statement of all receipts and expendi
tures, shall be printed and published within thirty days
after the annual school meeting in a newspaper having a
general circulation in the school district or in such manner
as the board shall direct."

Sec. 40.60, Stats., provides:

"The proceedings of city school boards, except in cities of
the first class, including a statement of all receipts and ex
penditures, shall be printed and published within thirty
days in a newspaper printed in the city, if there be one, and
if there be none, in such manner as the board shall direct."

Subsec. (1), sec. 40.15, Stats., provides for a meeting of
the school board of a common school district on the day fol-
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lowing the annual school district meeting and for other
meetings of the board upon notice, or without notice when
all members are present and consent. Subsec. (2) of the
same section provides that on the Saturday preceding the
annual school district meeting the school board shall hold a
meeting at which it shall examine into the financial affairs
of the district, determine the amount necessary to be raised
by taxation for the ensuing year, and make a report thereon
to the annual district meeting. Such were the provisions of
sec. 40.15 when subsec. (3) above quoted was added thereto
by ch. 289 of the laws of 1937.
This statute then not only specifically provided for two

required meetings of the school board during the year, but
expressly contemplated that other special meetings might
be held during the year if occasion required. While the lan
guage of subsec. (3) is specific as to the time of publication
it does not specifically describe the proceedings to be pub
lished. The time within which publication must be made is
not measured from a meeting of the school board, so that it
could be said to refer to the proceedings of that particular
meeting. Nothing in the language used refers to any par
ticular meeting. It applies no more to one meeting than to

another. The word "proceedings," being in the plural, in
cludes the minutes of all meetings as well as the minutes of
any particular meeting.

The statutes providing for a city school plan are con
tained in sees. 40.50 to 40.60, both inclusive. Being one of
such statutes, sec. 40.60 applies only to school boards operat
ing under the city school plan.

The underlying purpose in requiring publication of the
proceedings of school boards is to convey information as to
the affairs of the district to the residents thereof.

The language of subsec. (3), sec. 40.15 is sufficiently
broad to be construed as providing that the proceedings of
all meetings of such school boards shall be published once
annually within thirty days after the annual school district
meeting, so as to carry out the purpose of such publication.

You also ask whether it is permissible to condense the
proceedings of a school board in making the publication re
quired by the statutes.
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In XXIV Op. Atty. Gen. 646, it was held that it is not a
compliance with the provisions of the statutes requiring
publication to publish "an abbreviated or condensed state
ment of such proceedings. It was pointed out in that opin
ion that the minutes of the proceedings are a statement of
all steps taken at such meeting. The statute does not con
template that the minutes shall be condensed or abbreviated
but that they shall contain a complete statement of all steps
taken at the meeting. If it were permitted to abbreviate or
condense the same it would be an easy matter by taking
only parts thereof to materially change the record of the
steps taken at the meeting.

It is therefore our opinion that the publication of the pro
ceedings of a school board in a city not operating under the
city school plan is governed by the provisions of sec. 40.15
(3), Stats., which require that it be made only once a year,
within thirty days after the annual school meeting, and that
such publication include the proceedings of each and every
meeting of the school board during the year preceding such
annual school meeting without abbreviation or condensation.
HHP

Municipal Corporations — Sewerage Systems — Public
Officers — Register of deeds is entitled to no fee for filing
sewerage system plans and specifications which are filed
pursuant to provisions of sec. 62.18, subsec. (5), Stats.
Such plans and specifications should not be recorded in

tract index.

June 6,1938.

Charles D. Madsen,

District Attorney,

Luck, Wisconsin.

You ask the following questions:
1. When plans and specifications for sewage systems are

filed in the office of the register of deeds pursuant to the



386 Opinions op the Attorney General

provisions of sec. 62.18, subsec. (5), Stats., what fee, if any,
should the register of deeds charge for such filing?

2. Should the register of deeds make entries in the tract
index showing that such instruments affect the title to the
various parcels of real property involved?

Sec. 62.18, subsec. (5), Stats., provides as follows:

"When the plans and specifications for any sewerage sys
tem or material alterations thereto are finally determined
they shall be prepared in triplicate and submitted to the
state board of health for approval. When the same shall
have been approved one copy thereof shall be filed in the of
fice of the city clerk and one in the office of the register of
deeds of the county within which the city is located."

It should be noted that this section requires only that
plans and specifications shall be filed in the office of the reg
ister of deeds. It does not require the recording or entry
thereof by such officer nor does any section of the statutes
make it his duty to enter or record the same in any particu
lar manner or place. Therefore his only duty would be to
receive the documents and file the same.

Sec. 59.55 in effect provides that the register of deeds
shall enter in the tract index every deed, mortgage or other
instrument which has been recorded or entered in his office

by him providing it affects the title to real property. There
fore, as sec. 62.18 (5) does not require that sewage plans or
specifications shall be recorded or entered, it is unnecessary
to enter the same in the tract index and the register of
deeds is entitled to no fee therefor in the event he does so.

Sec. 59.57, which is the general provision governing fees
which the register of deeds shall receive, does not provide
that such officer shall receive fees for the filing of sewage
plans and specifications or like instruments. We find no
other section of the statutes where the legislature has pro
vided that the register of deeds shall receive a fee for such
filing. It is a well settled rule that a public officer takes his
office cum onere and is entitled to no salary or fee except
what the statutes provide. Outagamie County v. Zuehlke,
165 Wis. 82, 40, and Henry v. Dolen, 186 Wis. 622, 624.
You are advised that the register of deeds must file

proper sewage plans and specifications when they are sub-
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mitted to him for that purpose and that he is entitled to no
fee for the performance of such duty.
NSB

AGH

Corporations — Motor Transportation — Public Officers
— Motor Transportation Inspectors — Under sec. 194.12,
Stats., motor transportation inspectors have power of sher
iffs and, as such, may do whatever is reasonable and neces
sary to protect and preserve property properly in their
custody.

June 6,1938.
Public Service Commission.

You state that your transportation inspectors frequently
apprehend on the highways motor vehicles which, being de
linquent in some requirement of the law, cannot properly be
operated. Where the freight consists of live stock or other

perishables the operation cannot be stopped without serious
damage resulting unless some means are adopted to protect
the cargo.

Consequently you inquire whether the inspectors have
power to provide for care and protection of such property
until the owner or carrier furnishes lawful transportation
therefor.

By virtue of sec. 194.12, Stats., the inspectors, in the dis
charge of their duties, have the power of sheriffs. It is the
duty of a sheriff to do whatever is reasonable and necessary
to protect and preserve property properly in his custody.
See 57 C. J. 785, 786. Thus, in Hiatt v. Turner (Ga. App.),
172 S. E. 607, it was held that the sheriff was entitled to re
imbursement for the necessary and reasonable expense in
curred in taking care of property where no provision there
for was made by statute. In Morris v. Bolt, 245 Ky. 169, 53
S. W. (2d) 337, the plaintiff had permitted A to use his au-
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tomobile. A used the car to transport liquor and was
stopped on the highway and arrested by the defendant, a
county patrolman. The defendant parked the car on the
roadside, and subsequently the unattended car rolled away
and was damaged. It was held that the defendant, having
taken possession of the car, was duty bound to use ordinary

care to prevent its injury or destruction.
In view of these principles we conclude that the motor

transportation inspectors provided for in sec. 194.11, Stats.,
have power to do whatever is reasonable and necessary to
protect and preserve perishable property until such time as
the carrier provides for lawful transportation of such
freight.
WHR

Banks and Banking — Public Deposits — Money col
lected and deposited by probation and parole department
of state board of control is public deposit within meaning
of ch. 34, Stats.
Said department is protected against loss of such money

same as are other public deposits in case of bank failure.

June 7,1938.
Board op Control.

You advise that a department of your board known as
the probation and parole department exists to make effec
tive the provisions of ch. 57 of the statutes; that part of its
work is the handling of the savings of probationers and
parolees under its jurisdiction, who now number over 2700
cases; that these savings, amounting to over $10,000 per
month, are submitted monthly by the probationer or pa
rolee with a detailed statement of total earnings and expen
ditures to the district officer, who in turn transmits them to

the Madison office.

You also advise that said moneys are then credited to the
proper individual accounts and are deposited in a checking
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account in the name of the state board of control, division
of probation and parole, in a local bank. Disbursements are
made from this checking account by checks signed by L. F.
Murphy, supervisor, or by some person authorized to sign
for him. These disbursements are made only upon proper
authorization from the court which committed the prisoner
or by order of the probationer or parolee.
We assume that the board of deposits has authorized the

deposit of such moneys to such an extent that said deposit
will come within the purview of sec. 34.06, Stats.
You ask:

(1) Is the money so collected and deposited by the proba
tion and parole department a public deposit within the
meaning of ch. 34?
(2) Is the department protected against loss of this

money the same as other public deposits in case of bank
failure?

Sec. 34.01, subsec. (5), Stats., which defines public de
posits, reads as follows:

" 'Public moneys' shall include all moneys coming into the
hands of the state treasurer or the treasurer of any county,
city, village, town, drainage district, power district, school
district, sewer district, or of any commission, committee,
board or officer of any governmental subdivision of the
state, or the clerk of any court in this state, by virtue of
his office without regard to the ownership thereof."

The above quoted section of the statutes defines "public
moneys" as including all moneys coming into the hands of
any commission, board or officer of any governmental subdi
vision of the state. The state board of control and its divi

sion of probation and parole falls within the meaning of
this language. It is a board or governmental subdivision of
the state and its division of probation and parole is a part
of said board of control.

Therefore we advise that money so deposited by the pa
role and probation department of the state board of control
is a public deposit within the meaning of ch. 34 and that
the department is protected against loss of this money the
same as are other public deposits in case of bank failure.
AGH
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Fish and Game — Search —• Indians — Searches may be
made for game and Indians may be arrested for violation of
game laws on lands owned by them which are not part of
Indian reservation or other land under jurisdiction of fed
eral government.

June 8,1938.

F. W. Horne,

District Attorney,

Crandon, Wisconsin.

You state that it has always been your contention that the
state conservation wardens have the right to arrest Indians
for the violation of game laws, either on or off the Indian
lands, when the lands held by the Indian were not part of
an established Indian reservation and, as such, regulated
and controlled by the federal government under federal
supervision.
You further state that you were advised by the Indian

agent in Crandon that a conservation warden had arrested

some Indians for having possession of illegal venison and
that his superior officer had advised him that conservation
wardens have no jurisdiction under any state law to search
for illegal game and make arrests on Indian owned land,
where the venison is held in possession on Indian land or
was killed on Indian land. He cited the case of United

States V. McGowan, handed down by the United States su
preme court on January 3, 1938, and reported in 58 Sup. C.
R. 286, 82 L. ed. 305 (advance sheets).

You inquire whether this decision will in any way inter
fere with the state policy of arresting Indians on Indian
owned land which is composed of parcels separated from
other Indian land and scattered throughout regions where
white people also own and occupy land.
The McGowan case decided that the Reno Indian Colony

was Indian country within meaning of the statute providing
for forfeiture of automobiles used to carry intoxicants into
Indian country. The Reno Indian Colony was composed of In
dians residing on land purchased by the federal government
for needy Indians in the state of Nevada. You will note that

the land was not owned by an Indian or Indians, but was
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purchased by the federal government for the purpose of
caring for needy Indians.
The court said p. 306:

"The fundamental consideration of both Congress and the
Department of the Interior in establishing this colony has
been the protection of a dependent people. Indians in this
colony have been afforded the same protection by the gov
ernment as that given Indians in other settlements known
as 'reservations.' Congress alone has the right to determine
the manner in which this country's guardianship over the
Indians shall be carried out, and it is immaterial whether
Congress designates a settlement as a 'reservation' or
colony."

The court said also, p. 307:

"The Reno Colony has been validly set apart for the use
of the Indians. It is under the superintendence of the gov
ernment. The government retains title to the lands which it
permits the Indians to occupy. The government has au
thority to enact regulations and protective laws respecting
this territory."

In the McGowan case, the court was passing on the right
of the federal government to enforce its regulations on In
dian lands over which the federal government had the same

rights as it has over a reservation.
In 14 R. C. L. 143, a rule is stated as follows:

"* * * The state jurisdiction extends over the ter
ritorial limits of an Indian reservation so as to apply to all
crimes committed thereon by persons not members of the
tribe against other non-members of the tribe, and in such
case the United States courts have no jurisdiction."

When an Indian has purchased land which is not a part
of a reservation nor a part of a colony such as the court
was considering in the McGowan case, then the jurisdiction
of the federal government under its present laws does not
apply to such Indian.
The statute authorizing the state conservation commis

sion and its deputies to search for game is found in sec.
29.05 (6). The following language is therein used:
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"* * * any such officer may, with or without war
rant, open, enter and examine all buildings, camps, vessels,
or boats in inland or outlying waters, wagons, automobiles
or other vehicles, cars, stages, tents, suit cases, valises,
packages, and other receptacles and places where he has
reason to believe that wild animals, taken or held in viola
tion of this chapter, are to be found; but no dwelling house
or sealed railroad cars shall be searched for the above pur
pose without a warrant."

In view of the above observation and the quoted statute,
your question must be answered in the negative.
JEM

Fish and Game — Wholesale Fish Markets — One solicit

ing business for out-of-state wholesale fish house who does
not purchase or operate wholesale fish market or fish house
but is occasionally named as consignee for purposes of ship
ping to out-of-state fish house is not required to be licensed
under sec. 29.185, Stats.

June 8,1988.

Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

You advise us of the following facts: A solicits business
from fishermen in the state of Wisconsin, telling them that

a fish house located outside the state will pay such fisher
men a certain price for all fish consigned to them under
their own names at A's request. For all such fish thereby
received, the out-of-state fish house issues checks to the
fishermen at the promised prices. A then is given a com
mission of from one-quarter to one-half cent a pound for all
fish shipped in accordance with this plan.
You ask whether A should obtain a license under the pro

visions of sec. 29.135, subsec. (1), Stats.

Sec. 29.135 (1), Stats., provides as follows:
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"Every person who deals in fish by operating a wholesale
fish market or fish house shall secure a license from the
state conservation commission, subject to the provisions of
section 29.09. Every such license shall expire on the thirty-
first day of December, and the fee for such license is
twenty-five dollars."

From the facts stated it appears that A is at most an
agent for the out-of-state purchaser. He does not purchase;
he merely solicits for his principal. He does not "deal in
fish by operating a wholesale fish market or fish house." He
is not operating anything. He merely solicits. As sec.
29.135, Stats., applies only to "dealers" who operate a
wholesale fish market or fish house and A is in no sense such

a dealer or operator, you are advised that A is not required
to obtain a license under sec. 29.135, Stats.

You further advise that in rare instances for shipping
purposes the shipper names A as consignee but merely for
purposes of shipping to the out-of-state fish market hnder
the name of A. The transaction otherwise is no different

than that heretofore described. You wish to be advised

whether these additional facts make it necessary for A to
obtain a license if he is not otherwise required to obtain
same.

In our opinion these additional facts do not make A one
who "deals" in fish by operating a wholesale fish market or
fish house. A is still acting merely as a soliciting agent for
the out-of-state fish house.

AGH

NSB
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Public Printing — Newspapers — Change of name of
newspaper otherwise complying with sec. 331.20, Stats.,
does not create disqualification as organ for publication of
legal notices.

June 9,1938.
F. W. Horne,

District Attorney,

Crandon, Wisconsin.

In your letter you state that you have received an inquiry
from a newspaper published within your county, asking
whether or not the changing of the name of the paper from
the "Wabeno Advertiser" to the "Northern Wisconsin

News" would act as a legal impediment for the publication
of legal notices.

Sec. 331.22, Stats., provides as follows:

"Whenever a legal notice shall be required or ordered to
be published in a particular newspaper and the name of
such newspaper shall be changed before such publication is
commenced or before it shall be completed the publication
shall be made or continued in the newspaper under its new
name with the same effect as if the name had not been
changed. The proof of the publication shall state the change
of name and specify the period of publication in such news
paper under each name."

This section clearly contemplates that a newspaper may
change its name after having been designated as the paper
in which to publish a legal notice either before publication
commences or during the course of publication, and this of
fice has so ruled upon a previous occasion. XXV Op. Atty.
Gen. 544.

You are advised that a change of the name of a newspa
per otherwise complying with sec. 331.20, Stats., does not
create disqualification as an organ for publication of legal
notices.

NSB
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Education — Public Officers — Liability of Teachers —
Negligence — Tort — Teacher in public school is liable for
actionable negligence in performance of duty same as any
other individual and is liable for damages that proximately
follow as result of such negligence.

June 10,1988.

John Callahan, State Superintendent,

Department of Public Instruction.

In your recent letter you state that state teachers of
civics and science frequently take class groups on education
tours.

You inquire: In case a pupil is injured while en route to
or while at the destination of such tour, is the teacher in
any way responsible for damages?

As a matter of public policy it is the law of this state that
the state and the municipal subdivisions thereof are not lia
ble under the doctrine of respondeat superior when engaged
in the exercise of a governmental function for the torts
committed by officers and employees thereof. But this im
munity from suit is applicable only to the state and the mu
nicipal subdivisions thereof. It is not applicable to the offi
cers and employees of the state and the variouis govern
mental units. Thus it was said in Apfelbacher v. State, 160
Wis. 565, 576:

"A denial of the application of the doctrine of respondeat
superior to the state when exercising a governmental func
tion does not leave a person injured remediless. He has his
cause of action against the person or persons actiwlly com
mitting the wrong. Morrison v. Fisher, post, p. 621, 152
N. W. 475. * *

The rule is that, the public corporation not being liable
for the reason stated, the members constituting it cannot
be charged with liability unless it be shown tiiat they were
guilty of such misconduct in the discharge of their duties
as would render them liable as individuals. Morrison v.

Fisher, 160 Wis. 621, 631.
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If an officer would be liable in the discharge of official du
ties where the misconduct has been such that he would be

liable as an individual, it must follow that an employee is
liable under similar circumstances.

A teacher is not an officer but rather an employee of the
district. Both officers and employees are liable for torts
committed. Both officers and employees can be made to re
spond in damages that are proximately caused as the re
sult of actionable negligence on their part and the liability
for actionable negligence is the same as that of any
individual.

NSB

Agriculture — Live Stock — Bang's Disease — Cattle
owner is one who suffers loss in case animal reacts to test

and one to whom indemnity is paid.
Minor who owns cattle is qualified through his guardian

to sign petition for test.
Cattle owners in county are qualified to sign petition re

gardless of whether or not their names appear on last as
sessment roll.

Petitions may be received up to time of hearing.
If several members of family can prove individual own

ership of certain cattle they are privileged to sign petition.
If petitions do not have number of signers required by

statute (seventy-five per cent) department of agriculture
and markets has no jurisdiction.

Jurisdiction is acquired when petitions signed by seventy-
five per cent of cattle owners resident in county are pre
sented to department and subsequent withdrawal of some
names does not oust department of jurisdiction.

June 13,1938.

Dr. Walter Wisnicky,

Director of Livestock Sanitation.

You have submitted a number of questions and asked for
an interpretation of sec. 95.495, subsec. (2), Wis. Stats.,
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relative to the "area test" for Bang's disease, which reads
as follows:

"County areas for testing for the presence of Bang's dis
ease shall be determined by the department in the same
manner as provided in subsection (1) of section 95.25 and
with like effect, except that the number of signers upon the
petitions shall be seventy-five per centum or more of the cat
tle owners in the county. The provisions of subsections (2)
to (7) of said section 95.25 shall apply to this section, ex
cept that a complete area retest shall be made in every area-
tested county in the state at least once in every three years,
and that when retests are ordered they shall have priority
over initial area tests. In executing its duties hereunder the
department may co-operate with the United States bureau
of animal industry when deemed practical and feasible."

To properly interpret this section, we must also consider
sec. 95.25 (1), which reads:

"Whenever petitions signed by more than fifty per cent of
the cattle owners, (as disclosed by the last assessment rolls)
resident in any county, shall be presented to the depart
ment, asking that all cattle within such county be tested for
tuberculosis, said department is hereby authorized to make
such test without expense to the owners, to the extent of the
funds provided therefor. The department shall fix a time
when and place where said petitions and any objection
thereto will be heard by the department, and notice of said
hearing shall be published in at least one paper published in
such county, not less than ten days before the time set for
such hearing. At the time and place fixed for such hearing,
the department shall examine and consider said petitions
and the evidence, facts and things offered in support of and
against the same, and shall render its decision thereon. In
case the department determines that the petitions are suffi
cient to satisfy the statute, such determination shall be final
unless reviewed in the manner herein provided. In case the
department grants the petition and undertakes the work,
notice of such determination and the time wheii the testing
will begin shall be ̂ ven by publishing the same in at least
one newspaper published in such county."

You have submitted several questions, as follows:
(1) What constitutes a cattle owner?
The word "owner" has various meanings, depending upon

the connection in which it is used. A lessee, under certain
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circumstances and for certain purposes, is considered an
owner, but we would not put such a broad meaning on the
word in interpreting this statute. Webster defines an owner
as "One who has the legal or rightful title, whether the pos
sessor or not." "Owner" has been defined in Woodward v.

Republic Fire Insurance Company, (N. Y.) 32 Hun. 365,
369, as "The right to own; exclusive right of possession;
legal or just claim or title; proprietorship."

Carver v. Hawkeye Insurance Company, 28 N. W. 555,
556, 69 Iowa 202, quotes from Bouvier's Law Dictionary,
as follows:

"* * * rpj^g owner of property is said to be one 'who
has dominion of a thing, real or personal, corporeal or in
corporeal, which he has the right to enjoy, and to do with as
he pleases, even to spoil or destroy it as far as the law per-
mite, unless he be prevented by some agreement or covenant
which restrains his right.' "

We believe that in sec. 95.25 (1) the word "owner"
should be given the meaning given to it in Carver v. Hawk-
eye Insurance Company, 28 N. W. 555, 556, 69 Iowa 202.
The owner would be the one to suffer the loss in case the
animal reacted to the test and the one to whom the indem
nity would be paid unless he be prevented by some agree
ment or covenant which restrains his right. He is the one
that will be affected in case the petitions are granted and
the area test made.

(2) Are minors who claim to be owners of cattle quali
fied to sign the petition? If so, what evidence must they
show to demonstrate ownership?
In Wisconsin, minors are permitted to own property, both

real and personal, and the statute restricts signers to cattle
owners resident in any county. It is our opinion that
minors who own cattle are qualified to sign the petition. It
would seem to us, however, that the minor should act
through a qualified guardian. The same evidence as is
needed to show ownership in an adult is required to show
ownership in a minor.
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(3) Are all resident owners of cattle in the county quali
fied to sign the petition regardless of whether their names
appear on the last assessment roll or not?

It was evidently the intention of the legislature in enact
ing this statute to control the spread of Bang's disease in
cattle, and a liberal construction should be given to the stat
ute. The statute requires that the petitions be signed by
seventy-five per cent of the cattle owners resident in the
county. The reference made to the assessment roll is to de
termine the basis upon which to determine the percentage.
All the cattle owners listed on the assessment roll would be

one hundred per cent. Some cattle owners listed on the as
sessment roll may have moved out of the county. They
would not be eligible to sign the petition. Nevertheless,
they would be counted in determining the number of cattle
owners in the county. If the statute said seventy-five per
cent of the cattle owners and did not furnish a base from

which to figure, there would be no way of determining when
you had seventy-five per cent of the cattle owners except by
actual count. This would be impractical and uncertain be
cause it would be subject to change from day to day and
from week to week.

In our opinion this statute is very similar to a statute in
volving population of a certain area and in construing such
a statute the last national census is taken as the basis.

In the case of Zweifel v. Milwaukee, 188 Wis. 358, in con
nection with the annexation of territory to the city of Mil
waukee, it was argued that an elector is a person having a
legal right to vote in a given precinct, and to hold that the
law does not require a majority of the electors residing in
the territory which it is proposed to detach from the town
of Wauwatosa will result in abridgment of the legal rights
and privileges of such electors. The court in that case held
that the meaning which the plaintiff gave to the term elec
tor was altogether too narrow and restricted, and said, p.
363:

*  * Had the legislature intended the result
*  * * it would have used apt language to indicate that
fact."
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What was said in the Zweifel case is equally applicable to
the statute in question.

We should also bear in mind that cattle owners move

from one county to another and it is quite possible that a
cattle owner has moved into the county and his name is not
on the assessment roll. It may be that he has a herd free
from Bang's disease and is very anxious to have the pro
gram carried on. By not permitting him to sign the petition
you would be depriving him of a right which is justly his
and which might render the statute unconstitutional if he
were not permitted to sign the petition. It seems to us that
the important thing is that the signer of the petition be a
resident cattle owner regardless of whether or not his name
is on the assessment roll.

(4) Can additional petitions from qualified resident cat
tle owners be accepted after the initial filing and up to the
time of the completion of the hearing held under the provi
sions of the law to qualify the petition?
The statute provides: Whenever petitions signed by more

than seventy-five per cent of the cattle owners shall be pre
sented to the department. It is necessary that there be sev
enty-five per cent of the resident cattle owners on the peti
tions before the department acquires jurisdiction. I see no
reason why additional petitions should not be received up
to the time of the hearing.

(5) Can more than one or several members of a family
sign as owners of cattle if the cattle are maintained to

gether and assessed to only one member of the family?
The statute says "cattle owners." It is our opinion that

actual ownership is the test. The assessment roll may be
evidence of ownership, but is is not conclusive. If the sev
eral members of the family can prove individual ownership
of certain cattle, then they are privileged to sign the peti
tion ; if they cannot do this, then they have no right to sign
the petition.

(6) If upon examination of the petitions at the hearing it
is found that they are a few signatures short of the neces-
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sary number to bring the percentage in excess of seventy-
five per cent, what procedure is to be followed?
The statute provides that petitions are to be signed by

more than seventy-five per cent of the cattle owners. If the
petitions do not have the necessary per cent, the department
has no authority to proceed further. It is without juris
diction.

(7) What is the course of procedure where a qualified
resident cattle owner has signed the petition and before the
hearing is terminated requests to remove his name from the
petition ?

Jurisdiction is acquired when petitions signed by seventy-
five per cent of the cattle owners resident in the county are
presented to the department, and it is not impaired by the
subsequent withdrawal of some of the names. Seibert v.
Lovell, et at, 92 Iowa 507, 61 N. W. 197; Peverill v. Board
of Supervisors, 208 Iowa 94, 222 N. W. 535.
RMO

Workmen*s Compensation — Unpaid award to injured
employee against foreign mutual insurance company which
insured employer at time of accident and later withdrew
from Wisconsin and assigned assets to foreign stock com
pany, upon failure of assignee company to meet payments
should be paid from "mutual fund" set up by sec. 102.65,
subsec. (4), Stats., and recovery therefor may be made by
state treasurer under sec. 102.65, subsec. (11), from liqui
dator of assignee company.

June 16,1938.

H. J. Mortensen,

Commissioner of Insurance.

You state that a mutual casualty company, an Illinois
corporation, was licensed as a mutual company to transact
business of workmen's compensation insurance in this state
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until May 1, 1937. In June, 1937, a new stock company was
organized in Chicago, which took over all of the assets and
assumed all of the liabilities of the mutual company. This
stock company, however, was never licensed to do business
in Wisconsin. In April, 1936, an employee of an employer
carrying his compensation insurance with the mutual com
pany was injured and subsequently was awarded about
$9,000.00 by the industrial commission, payable at the rate
of $91.00 per month. The mutual company made these
monthly payments until it ceased to exist in June, 1937, and
thereafter the stock company made the monthly payments
until April, 1938, at which time it went into liquidation in
Illinois with the director of insurance of Illinois as
liquidator.
You request an opinion as to whether the balance of such

employee's claim of about $7,504.00 should be paid from the
stock fund of subsec. (2), or from the mutual fund of sub-
sec. (4), sec. 102.65, Stats.

Subsec. (11), sec. 102.65 provides:

"A valid claim for compensation or death benefits, or in
stalments thereof, heretofore or hereafter made pursuant
to the worlonen's compensation act, which has remained or
shall remain due and unpaid for a period of sixty days, by
reason of default by an insolvent carrier, shall be paid from
the proper fund in the manner provided. * * *"

Subsec. (2) of the same section, creating the stock fund,
provides as follows:

"There is created a fund to be known as 'the stock work
men's compensation security fund,' for the purpose of as
suring to persons entitled thereto the benefits provided by
this chapter for employments insured in insolvent stock car-
Tiers. Such fund shall be applicable to the payments due
under the provisions of this chapter, and remaining unpaid,
in whole or in part, by reason of the default, * * * Qf
an insolvent stock carrier. * * *"

Subsec. (4) of the same section, creating the mutual fund,
provides as follows:

"There is created a fund to be known as 'the mutual
workmen's compensation security fund,' for the purpose of
assuring to persons entitled thereto the benefits provided by
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this chapter for employments insured in insolvent mutual
carriers. Such fund shall be applicable to the payments due
under the provisions of this chapter, and remaining unpaid,
in whole or in part, by reason of the default, * * * of
an insolvent mutual carrier. * * *"

Each of these subsections provides how the respective
fund is to be made up. The stock fund provided by subsec.
(2) consists of all contributions paid into the fund by stock
carriers. The mutual fund provided by subsec. (4) consists
of all contributions paid into the fund by mutual carriers.
By the provisions of par. (1) of subsec. (1) of sec. 102.65

an "insolvent stock carrier" is defined as a "stock carrier

*  * * which has failed to make payment of compensa
tion due on a valid order of the industrial commission,

*  * * or a foreign stock * * * carrier which with
draws from or discontinues operation in this state and fails
to meet payments due under the workmen's compensation
act, * * Likewise, by the same paragraph, an "in
solvent mutual carrier" means "a mutual carrier * * *

which has failed to make payment of compensation due on a
valid order of the industrial commission,* * * or a for
eign * * ♦ mutual ■ * * * carrier which with
draws from or discontinues operation in this state and fails
to meet payments due under the workmen's compensation
act, * * *."

The business of the employer for whom the injured em
ployee in question was working when he was injured was
not insured at that time by a stock carrier. The insurance
that was being carried was in a mutual carrier. It thus
seems clear that the stock fund provided by subsec. (2) of
sec. 102.65 could not be used to pay the balance of the
award. That fund was provided to pay the benefits arising
out of emplojnnents insured in stock carriers. If the unpaid
balance of this award were at this time paid from the stock
fund it would be the making of payment from a fund to
which no contribution had been made by the carrier of the
risk. The only contribution that has been made to either of
these funds was made by the mutual company while it was
operating in Wisconsin. Such contribution by the mutual
company to the "mutual fund" was to provide a fund to
make payments of this very nature.
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While it is true that the stock company, after being
formed, did make some payments on the award, in reality
such payments were being made upon a liability of the old
mutual company. Such liability continues until it is fully
discharged. Under the definition set out in sec. 102.65 (1)
(1), Stats., a foreign mutual carrier would not become an
"insolvent mutual carrier" so that payment could be made
out of the mutual fund as the claim against an insolvent
mutual carrier, until it had not only withdrawn from or dis
continued operation in the state but had also failed to make
the payments due on an award under the workmen's com
pensation act. Thus the old mutual company's merely with
drawing from or discontinuing operation in this state was
not sufficient to authorize payment of the balance of the
award out of the "mutual fund." It was not until it had

failed to meet the payments due on that award that such
liability existed against that fund. So all during the time
that the stock company was making the monthly payments
on the award no such liability of the fund existed. How
ever, immediately when the stock company ceased to make
such payments then liability attached and the necessary
conditions had come into existence which gave rise to a
right to make payment from that fund. In so far as sec.
102.65, Stats., is involved the stock company, during the
time it was making payments on the award, was not making
payments of an award against it but an award against the
mutual company, which it had assumed. Thus, the award
having been made against a mutual carrier, the liability
thereof was one of a mutual carrier, which, in the event of
default, would be payable from the mutual fund.

It is therefore our opinion that the balance of $7,504.00
unpaid upon the award in question should be paid from the
"mutual fund" provided by subsec. (4), sec. 102.65, Stats.

You also ask as to whether the state treasurer may re
cover the amount so paid from such mutual fund by filing a
claim against the liquidator of the stock company in Illinois.

Subsec. (11), sec. 102.65, Stats., provides:

*  * The state treasurer * * * shall proceed
to recover the sum of all liabilities of such carrier assumed
by such funds from such carrier, its receiver, liquidator, re-



Opinions of the Attorney General 405

habilitator or trustee in bankruptcy, employers and all
others liable, and may prosecute an action or other proceed
ings therefor. * * *"

It is our opinion that the state treasurer has a valid claim
for the amount so paid from the "mutual fund" in the liqui
dation proceedings of the stock company in Illinois. The
stock company, when it took over the assets of the mutual
company, assumed all liabilities of the mutual company,
which included not only the liability to meet the payment
of said award but also the statutory liability to rehabilitate
the fund from which payment was made pursuant to the
statute. In making such claim the state treasurer would
be asserting against the stock company one of the liabilities
which it assumed on taking over the assets of the mutual
company. He would be asserting a claim against it as the
assignee of the assets for a claim against the mutual com
pany. Basically, the claim asserted would be one against the
mutual company arising under the statute, but it would also
at the same time be a claim against the stock company be
cause it had assumed that liability.
HHP
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Taxation — Beverage Tax — Words wad Phrases —
Spoiled — Unfit for Beverage Purposes — Words "spoiled"
and "unfit for beverage purposes," as used in sec. 139.03,
subsec. (7), Stats., providing for liquor tax refunds, mean
"not fit for drinking," and this is question of taste rather
than one of law.

In order to entitle dealer to refund, salability of product
for beverage purposes should be entirely gone.

June 16,1938.
Tax Commission.

Attention Arthur Pugh, Chief Accountant,

Beverage Tax Division.

You have called our attention to sec. 139.03, subsec. (7),
Stats., which reads in part:

"* * * The state treasurer shall also refund the tax
paid on any fermented malt beverages or intoxicating
liquor which is spoiled or has become unfit for beverage
purposes, and shall prescribe the method of proof required
for obtaining such refund."

In connection with this section you request our opinion on
the meaning of the phrase, "unfit for beverage purposes."

While the attorney general is presumed to be able to ren
der competent advice to state officers and commissions on
legal questions, he is not necessarily presumed to be
equipped by training and experience to render an expert
opinion on questions of fact—in this case one essentially a
matter of taste in the field of beer and intoxicating bever
ages. We are therefore certain that in presenting the ques
tion under consideration there was no intention to imply
that the attorney general has more than average qualifica
tions in this respect. Consequently, what is said here may
be subject to some revision by more highly experienced
connoisseurs of the subject matter.
The answer to the question of when a beverage is "unfit

for beverage purposes" will, of course, vary in accordance
with the tastes of the individual who is answering the
question.
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An ardent prohibitionist, on the one hand, would argue,
perhaps with more force than logic, that all beer and intox
icating liquor are unfit for beverage purposes. However,
since the repeal of the ill-fated eighteenth amendment, these
beverages have once more come to have a recognized, and
perhaps reputable, status in the scheme of civilized living,
and we cannot be guided by the views of the teetotaler in
determining fitness for beverage purposes.
On the other hand, there is the more or less indiscrim

inate drinker whose words are echoed in a popular song of
a generation ago:

"My favorite drink is whiskey sling.
But I can drink 'most anything."

This attitude in its extreme form is manifested by the
wrecked flotsam and jetsam of humanity who drank
"canned heat," a wood alcohol compound not designed for
beverage purposes, lemon extract and other concoctions con
taining some proportion of ethyl or methyl alcohol. Such
standards of palatability must likewise be discarded in de
vising any workable test under the statute.
The words "which is spoiled or has become unfit for bev

erage purposes" are clear and unambiguous. The word
"spoiled," when used in connection with food or drink, im
plies that the commodity in question through chemical
change and decomposition has become so altered in charac
ter as to be of little or no use for purposes of human con
sumption. "Unfit for beverage purposes" means not fit for
drinking. A mere decrease in palatability would not meet
the test imposed by the statute if the beverage could still be
used with any degree of success for drinking.
We understand that requests for refunds arise in some in

stances where a particular brand or blend falls off in popu
larity and the dealer desires to return it to the manufac
turer to be redistilled, rectified or reblended in some manner
which will increase the salability of the product. Obviously
such instances fall outside the refund provisions of the
statute.

It is to be noted that the statute permits the state treas
urer (now the tax commission under executive reorganiza-
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tion order) to prescribe the method of proof for obtaining a
refund. This is purely a matter of policy, and if the dealer
takes the position that a particular lot of beer, wine or
liquor is spoiled or unfit for beverage purposes, he should be
willing to destroy it and furnish evidence of such destruc
tion. Perhaps this should be done in the presence of some
beverage tax agent to insure that the merchandise will not
thereafter be offered for sale for beverage purposes. In
other words, the salability of the product for beverage pur
poses should be completely gone before any refund is
allowed.

Any other solution would be difficult to apply and would
open the door to subterfuge and tax evasion. As before in
dicated, if it is left to the opinion of any individual taster,
the attorney general cannot furnish expert assistance and
must defer to the judgment of those officials in whom the
legislature in its wisdom has vested the administration of
the statute, including such incidental tasting as may be nec
essary and proper in the enforcement of the statute.
OSL

WHR

Appropriations and Expenditures — Bridges and High
ways — Street Improvement — Allotment under sec. 20.49,
subsec. (8), Stats., should not be made to city for roads
over property owned by city outside its corporate limits, but
to town in which property is located.

June 18,1938.

Highway Commission.

You ask whether under sec. 20.49, subsec. (8), Stats., an
allotment can be made to a city for public roads located on
property owned and maintained by the city but which has
not been annexed to the city under sec. 66.025, Stats. Sec.
20.49 (8) provides:
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"On March 1,1934 and annually thereafter, to the towns,
villages and cities of the state, for the improvement of and
removal of snow on public roads and streets within their
respective limits which are open and used for travel,
*  * * the following sums: * *

The words "within their respective limits" are clear and
unambiguous and must be given their literal meaning. Un
til land is formally annexed to the city, even though title
to the land is in the city, such property is not within the city
limits. Under the express wording of the statute no allot
ment can be made to such city for any roads over property
which is owned by the city, but is located outside the cor
porate limits thereof.
A showing that the city constructed and maintained the

highways and roads in the property owned by the city but
outside its corporate limits will not result in a different
conclusion because the statute is very definite in its instruc
tions. The statute merely prescribes a means or method of
measuring the amount that should be allotted to each mu
nicipality and nowhere in the statute is there any indication
that such measurement of the allotment is conditioned upon
any showing that the money so allotted will be used on any
particular road or portion thereof.

You also ask whether an allotment can be made to a city
under sec. 20.49 (8) after the property in which the roads
are located has been duly annexed to the city pursuant to
sec. 66.025, Stats.

It is clear that after annexation property owned by the
city, formerly outside its corporate limits, falls "within the
respective limits" of the city and from that time forward
an allotment can be made to the city for the roads located in
such annexed property.

You then ask: If such allotment cannot be made to the

city under sec. 20.49 (8) for roads located in property
owned by the city but outside its corporate limits, can an
allotment for such roads in said area be made to the town

in which the property is located?
The answer to your first question is based upon the fact

that the roads in such city-owned property are not within
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the corporate limits of the city until the territory has been
annexed to the city. If such territory is not "within the
limits" of the city because it has not been annexed and
brought within the corporate limits of the city, it follows
that such territory, until it has been so annexed by the
city, necessarily remains in the town. Such territory owned
by the city being within the town, the roads in such terri
tory are "within the limits" of the town and under sec.
20.49 (8), Stats., an allotment should be made to the town
for such roads.

It is therefore our opinion that where a city owns prop
erty outside its corporate limits which it has not annexed,
the allotment under sec. 20.49 (8) for the roads in such ter
ritory should not be made to the city, but to the town in
which the property is located.
HHP

School Districts — Union High School Districts — Sec.
40.64, subsec. (5), Stats., applies only to high school dis
tricts and is not retroactive beyond its effective date.

June 20,1938.
Richard W. Orton,

District Attorney,

Lancaster, Wisconsin.

You state that prior to January 22, 1Q27, the city of Fen-
nimore and part of the township of Fennimore comprised
the school district known as joint school district No. 2. At

that time it was a common school district maintaining a
high school. On January 22, 1927, the electors of the town
ships of Mt. Ida and Fennimore and the city of Fennimore
voted to create a union free high school district out of the
townships of Mt. Ida and Fennimore and the city of Fenni
more. Since then the union free high school district has
been renting the high school building from joint school dis-
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trict No. 2 and it purchased the fixtures and personal prop
erty from said joint school district.
We are asked whether the high school building, personal

property and fixtures which were owned by the joint school
district became the property of the union free high school
district at the time of its creation.

This same question was considered by this department in
XXVI Op. Atty. Gen. 10, but the facts were stated differ
ently and our ruling in that instance was based upon the as
sumption that joint school district No. 2 was a high school
district, whereas we are now informed that such was not
the case. That opinion was based upon sec. 40.64, subsec.
(5), Stats., which reads:

"If an existing high school district is included in the new
high school district territory, the establishment of a high
school district, as herein provided, shall annul such existing
high school district, and the property and liabilities thereof
shall become the property and liability of the new district."

Sec. 40.64, subsec. (5), Stats., does not apply, since joint
school district No. 2 was not "an existing high school dis
trict" within the meaning of the statute but was a common
school district which maintained a high school.

Furthermore, we are now informed that the certificate of
establishment of the union free high school district was is
sued January 26, 1927, this being prior to the enactment of
sec. 40.64, subsec. (5), as revised by ch. 425, Laws 1927,
which was approved July 21, 1927, although effective as of
July 1, 1927

Sec. 40.64, subsec. (5), Stats., is not retroactive beyond
its effective date and consequently would not apply to con
solidations taking place prior to that time.
You are therefore advised that the high school building

and the personal property and fixtures which belonged to
joint school district No. 2 did not become the property of
the union free high school district upon its creation in 1927.
WfiR
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Public Health — Basic Science Law — Board of Medical
Examiners — Sec. 147.16, Stats., contemplates that appli
cants for licenses to practice medicine and surgery or oste
opathy and surgery in Wisconsin are to be examined by
Wisconsin state board of medical examiners rather than by
some out-of-state board or agency and that all applicants
are to be given same examination as far as possible. How
ever, such board is not prohibited from availing itself of
examinations conducted by national board of medical exam
iners provided practice is such that it can still be said to be
examination of board and there is no great dissimilarity be
tween examinations.

June 23,1938.

Dr. Henry J. Gramling, Secretary,

Board of Medical Examiners.

You have inquired whether your board may secure from
the national board of medical examiners the original ques
tions and answers of an examination given by that board to
a person who applies for a license in Wisconsin and review
and grade such examination as though it were and in lieu of
the examination usually given by your board.
We understand that this would be done only when re

quested by the applicant and that your board would not be
obliged to accept the examination given by the national
board but would do so only in its discretion and when fully
satisfied as to the scope, thoroughness and authenticity of
such examination. You state further that your board would
be at liberty to approve or disapprove of the grades given
by the national board and that the applicant would be re
quired to meet all other conditions necessary for a Wiscon
sin license.

Sec. 147.17 provides for the issuance of a license if six of
the eight members of the board find the applicant qualified.

This office expressed the opinion in XXV Op. Atty. Gen.
459 that your board could not delegate its powers with re
spect to setting standards and giving examinations to the
national board of medical examiners.
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Also in XXIII Op. Atty. Gen. 303, the opinion was ex
pressed that the state board of examiners in basic sciences

could not substitute for its examination the result of an ex

amination made by the national board of medical examin
ers. And in XXII Op. Atty. Gen. 610 it was stated that your
board may not issue a license to an applicant solely because
of his having passed the examinations of the national board
of medical examiners.

We are unable to escape the conclusion that it was the
intention of the legislature that applicants for licenses to
practice medicine and surgery or osteopathy and surgery in
this state are to be examined by the Wisconsin state board
of medical examiners in the various branches mentioned in

sec. 147.16 and that if some other board or agency outside
the state were to conduct the examination for the board in

whole or in part it would fall short of the statutory require
ments.

However, there is nothing in the statute that would pro
hibit the board from availing itself of examinations con
ducted by the national board of medical examiners provided
the board procures authentic examination papers and ap
plies its own system of grading to the examination papers
thus examined, and further provided that there is not any
great dissimilarity between the examinations conducted by
the national board and the state board. Under such condi

tions the board would be justified in proceeding to issue its
certificate.

If the foregoing practice is adopted, the board should
establish some uniform classification whereby applicants re
questing such procedure will be entitled to be treated uni
formly. The board, in the exercise of its discretion, should
not permit such an examination as to some and deny it as
to othei:s who are similarly situated and who may reason
ably be classified as being entitled to examination in such
manner.

WHR

NSB
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Aeronautics — Under sec. 114.24, subsec. (3), Stats.,
state aeronautic board may register airplanes operated in
intrastate commerce by both residents and nonresidents of
Wisconsin, but it may not require registration of airplanes
engaged in interstate commerce.

June 24,1988.

Public Service Commission.

Attention Robert A. Nixon, Seci'etary

Aeronautic Board.

You have inquired whether the state of Wisconsin aero
nautic board may, under the provisions of ch. 114 of the
statutes, require the registration of airplanes operated by
residents and nonresidents of Wisconsin within the state,

and of airplanes operated by commercial companies en
gaged in interstate commerce.

Sec. 114.24, subsec. (3), Stats.,^provides:

"The state aeronautic board is hereby authorized to make
the following charges for the issuance of the following
types of registration:
" (a) For each annual airport registration, two dollars.
"(b) For each annual landing field registration, two

dollars.
" (c) For each annual air school registration, five dollars.
' (d) For each annual airplane registration, two dollars.
"(e) Fees shall not be charged for flying club, or air bea

con licenses.
" (f) For approving identified aircraft, ten dollars."

In Smith v. New England Aircraft Co., 270 Mass. 511,
170 N. E. 385, it was held to be essential to the safety of
sovereign states that they possess jurisdiction to control the
air space above their territories and that, consequently, un
der the police power state regulation of intrastate air navi
gation is permissible.

You are therefore advised that the board has the power
to charge a registration fee for aircrafts operated in intra
state commerce, whether operated by residents of Wiscon
sin or by nonresidents.
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Whether registration may be required of airplanes oper
ated by commercial companies engaged in interstate com
merce calls for more extended consideration.

It is well established that, in the absence of federal regu
lation, a state, in the exercise of its police power, may re
quire the registration of vehicles engaged in interstate com
merce and a state may charge a license fee to defray the
cost of regulation. Hendrick v. Maryland, 235 U. S. 610,
622; Morris v. Duhy, 274 U. S. 135; Sprout v. South Bend,
277 U. S. 163, 169.
However, where congress has directly regulated an in

strumentality of interstate commerce, state laws covering
the same field must give way to the federal regulation. Em
ployers' Liability Cases, 223 U. S. 1, 55.
The air commerce act of 1926, Title 49 U. S. C. A., sec.

181 (a) (3), makes it unlawful to navigate an aircraft in
interstate commerce without a federal aircraft certificate.

Sec. 173 (a) and (b) of the air commerce act states the re
quirements which must be met to obtain a certificate.
Under sec. 114.18, Stats., an airplane may be operated in

Wisconsin only when it has been licensed by the federal
government.

Since the federal government has assumed the power to
license and register aircraft engaged in interstate com
merce, this field has been pre-empted by the federal govern
ment and consequently may not be invaded by similar regu
lation on the part of the states. As was pointed out in
Napier v. Atlantic Coast Line Railroad Company, 272 U. S.
605, where the federal and state statutes are directed to the
same subject and operate on the same object the state regu
lations must give way to the federal regulation.
We therefore conclude that the state of Wisconsin has no

power to require the registration of aircrafts engaged in
interstate commerce.

WHR
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Criminal Law — Public Health — Sec. 340.35, Stats.,
prohibiting mayhem, is not applicable to vasectomy per
formed for purpose of benefiting health of patient.

June 25,1938.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You ask whether a vasectomy "can be performed safely"
where the patient is willing to consent in writing and where
it is the opinion of several examining physicians that the
operation would benefit the patient's health. The man is not
confined in an institution as a criminal, insane, feeble
minded or epileptic person and therefore sec. 46.12, Stats.,
relating to sterilization does not apply. No doubt you have
in mind the mayhem statute, sec. 340.35, and the question is
whether this statute would forbid sterilization in the pres
ent circumstances.

So far as is applicable, the section reads:

"Any person with malicious intent to maim or disfigure,
who shall * * * cut or disable a limb or member of
another person, and any person privy to such intent who
shall be present aiding in the commission of such offense
shall be punished by imprisonment in the state prison, not
more than fifteen years nor less than one year, or by fine
not exceeding five thousand dollars nor less than two hun
dred dollars."

The sex organs are "members" of the person within the
meaning of the statute. Moore v. State, 3 Pin. 373 (1851).
As vasectomy involves a disability to procreate, one per
forming such an operation would bring himself within the
terms of the statute if possessed of a malicious intent to
maim or disfigure. "Maim" has no technical meaning. State
V. Foster, 281 Mo. 618, 220 S. W. 958; Commonwealth v,
Newell, 7 Mass. 245. As used in sec. 340.35, Stats., it is suf

ficiently broad to include the infliction of almost any
disability.
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A malicious intent does not necessarily involve malice
toward the particular individual. 40 C. J. 3. So-called
"legal malice" is sufficient. Construing a statute practically
identical to ours (U. S. Rev. Stats. 1873, sec. 5348), the
court said in United States v. Gunther, 5 Dak. 234, 38 N.
W. 79, 80-81:

^  * "pj^g word 'maliciously' * * * means

nothing more than that the act should be done voluntarily,
intentionally, unlawfully, and without excuse or justifica
tion, * *

To the same effect, see Bowers v. State, 24 Tex. App. 542,
7 S. W. 247, and State v. Compton, 77 Wis. 460, 466.
From an act done voluntarily and against the terms of

the statute malice is implied unless the circumstances of the
particular case are such as to justify or excuse the act, for
such justification or excuse negatives the presence of malice.
Mere consent of the patient is not sufficient excuse to

negative malice, however. For while certain crimes, such
as larceny and rape, require that the act be done against
the will, in others, such as homicide and mayhem, consent of
the victim is no defense. See I Bishop on Criminal Law, 9th
ed., sec. 259 and cases cited; Coke, on Littleton, 127, a. The
only purpose of obtaining consent is to foreclose civil lia
bility. See Bishop, opere citato, sec. 256; but compare
Miller v. Bayer, 94 Wis. 123 (1896).
The only case involving voluntary sterilization which has

come to our attention is Christensen v. Thornby, (Minn.)

255 N. W. 620, a case notable in that the plaintiff sued on
a theory of breach of warranty in that the operation did not
have the desired effect, and he sought to measure his dam
ages by the expense of a subsequent and unexpected child
birth. The court held that the contract was not void as

against public policy, since it was thought to be necessary
to save the life of the plaintiff's wife.

It is said by Bishop in sec. 346 of the work cited that the
law of necessity is supreme and that all law has in it this
implied exception. Stephen writes to the same effect in his
Digest of the Criminal Law, art. 33, but points out that the
limits of the doctrine are vague. Each case in which the
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doctrine is invoked would necessarily have to stand on its
own particular set of facts.
In this regard necessity to save life and necessity to pre

serve health should stand on an equal footing, because of
the difficulty of telling in some cases where one stops and
the other begins. It is only because justified by the neces
sity to preserve health that a dentist who pulls an ailing
incisor does not commit mayhem under the broad terms of
the statute. Likewise with the physician.
We conclude that vasectomy in the instant case may be

excusable by reason of necessity to preserve health. For a
more complete discussion of the subject we refer you to
Miller and Dean's article in 16 Am. Bar Ass'n Journal 158

(1930). See also XXI Op. Atty. Gen. 940.
WHR

Appropriations and Expenditures — Trade practice de
partment, created pursuant to ch. 8, Laws 1937 (Special
Session), is not liable for telephone service between July 25,
1937, and October 17, 1937.

June 28,1938.

Trade Practice Department.

Attention E. M. Rowlands, Commissioner.

You have requested an opinion as to whether your depart
ment is liable for the payment to the Wisconsin Telephone
Company for exchange, switch board and trunk line service
rendered to the trade practice commission after July 26,
1937, and prior to October 17, 1937.

Sec. 110.02, Stats. 1935, under which the trade practice
commission existed, provided as follows:

"This chapter shall cease to be in effect and any agencies
established thereby shall cease to exist on July 25, 1937,
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Thus, from July 25, 1937, until the enactment of eh. 3 of
the Special Session of 1937, there was not in existence any
trade practice commission or department. Sec. 110.09,
Stats., as created by said ch. 3 of the laws of 1937 (Special
Session) took effect upon its publication October 16, 1937,
and provided as follows:

"The governor shall continue under the provisions of this
chapter administrative powers and duties connected with
records and property that were acquired, rights and obliga
tions that became fixed, and the balance in the state treas
ury, under chapter 110 of the statutes of 1935."

As was stated in our opinion in XXVI Op. Atty. Gen. 565,
if the liabilities for such telephone bills constitute rights
and obligations that became vested under ch. 110 of the
1935 statutes, then your department would be clearly liable
for their payment. However, since the trade practice com
mission ceased to exist on July 25, 1937, the expiration date
of the old trade practice act, no liabilities could be incurred
by it as an agency of the state after that date. The asserted
liability and such telephone bills are not for anything that
occurred or any services rendered prior to that date and
therefore the liability therefor does not arise out of a right
or obligation that became vested under ch. 110 of the 1935

statutes. The asserted liability is for services rendered
after the old trade practice commission ceased to exist. Fur
thermore, the old trade practice commission could not, prior
to the date it ceased to exist, incur a liability for services to
be performed after it no longer had existed. Its power to
act was expressly limited solely to its lifetime.

Sec. 110.02 of the 1935 statutes was perfectly clear and
subject to only one interpretation,—^to the effect that the
old trade practice commission ceased to exist on the particu
lar specified date. The express terms of the statute, which
all persons dealing with such agency would be found to
know, definitely limited its authority to the time during
which it was in existence. In 46 G. J. at page 1032, it is
said:

"While officers are presumed to have acted within their
authority, statutes delegating powers to public officers must
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be strictly construed, and all persons dealing with public
officers must inform themselves as to their authority,

See also 2 American Jurisprudence, page 76.
Not only did the authority of the old trade practice com

mission to do business cease to exist by virtue of such ex
piration but thereafter no purpose existed for which the
services in question could be rendered. After July 25, 1937,
and prior to October 17, 1937, there was not in existence
any trade practice agency for whom such telephone service
could be or was performed.

It is therefore our opinion that your department is not
liable for any charges for telephone services rendered be
tween July 25, 1937, and the time when your department
came into existence pursuant to ch. 3 of the laws of the spe
cial session of 1937.

HHP

Appropriations and Expenditures — Education — Voca
tional Education — Sec. 41.16, subsec. (5), Stats., relating
to expenditure of funds by local board of vocational and
adult education, is subject to operation of sec. 66.04, subsec.
(8), Stats., providing for disbursement of city and village
funds on order of city or village clerk.

June 29,1938.

Board op Vocational Education.

Attention George P. Hambrecht, State Director,

Vocational and Adult Education.

Under sec. 41.16, subsec. (5), Stats., vocational school
funds have been disbursed by the town, city or village treas
urer on orders issued by the local board of vocational educa
tion and signed by its president and secretary. You ask
whether sec. 66.04, subsec. (8), as amended by ch. 432,
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Laws 1937, affects eh. 41, Stats., so as to require a change in
this procedure.

Sec. 66.04, subsec. (8), Stats., reads:

"In every city and village all disbursements from the
treasury shall be made by the city or village treasurer upon
the written order of the city or village clerk after proper
vouchers have been filed in the office of the clerk; <md in all
cases where the statutes provide for payment by the treas
urer without an order of the clerk, it shall hereafter he the
duty of the clerk to draw and deliver to the treasurer an or
der therefor before or at the time when such payment is re
quired to be made by the treasurer. The provisions of this
subsection shall apply to all special and general provisions
of the statutes relative to the disbursement of money from
the city or village treasury"

You suggest that sec. 66.04 (8) ̂applies to "general mu
nicipal laws" and that matters relating to vocational schools
may therefore be exempt from its operation.
The statute relates to all disbursements from the city or

village treasury and supersedes all general and special stat
utes relating to the same subject. It is not confined to "city
funds," i. e., funds under the control of the council rather
than under the control of some other agency.

The words, "money from the city or village treasury"
mean the money raised, received and expended by the city
or village. See Farrell v. Board of Education, 133 App. Div.
405, 98 N. Y. S. 1046.

Local boards of vocational and adult education have no

independent corporate existence and do not act as a cor
poration but as an arm of the municipal government. For
example, all conveyances, leases and contracts are made in
the name of the municipality. Sec. 41.15 (7), Stats. While
the board may sue or be sued, this must be done in the name
of the municipality. Sec. 41.15 (10) (a).

Thus, when the board directs the expenditure of voca
tional school funds, it does so as an arm of the municipal
government. The fact that the funds must be devoted to

school purposes does not make them the less a part of the
municipal treasury. See Terry v. Mihvaukee, 15 Wis. 490,
and Board of Education v. Racine, 205 Wis. 489, to the ef-
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feet that where the board has no corporate existence title to
school funds is in the municipality.
The obvious purpose of the statute is to achieve uni

formity. in the form of making such disbursements. The
duty of the municipal clerk in this connection will be min
isterial only, and will not affect the board's control of voca
tional school funds. State ex rel. Treat v. Richter, 37 Wis.
275.

In view of these principles we see no justification for an
implied exception to the broad and emphatic terms of the
statute.

WHR

Appropriations and Expenditures — Refunds — Crim
inal Imw — Fines — Informers' Fees — Where fine is paid
to sheriff by one committed to jail, sheriff must remit full
fine to county treasurer under sec. 360.35, Stats.

If such fine is remitted to state treasurer by county treas
urer without deduction of informer's fee, as provided in
judgment, such fee may be refunded to county treasurer by
state under sec. 20.06, subsec. (2), Stats.

June 30,1938.

Edmund H, Drager,

District Attorney,

Eagle River, Wisconsin.

You have called our attention to an opinion from this de
partment to your office under date of March 24, 1938,
XXVII Op. Atty. Gen. 171, in which it was stated that
where a fine has been paid into the county treasury the
county treasurer may not later pay out any part of the
same to an informer even though the judgment of the court
imposing the fine ordered such payment unless the informer
files a claim against the county and it is allowed in the
usual manner.
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In the case which gave rise to that opinion a person had
been convicted of a misdemeanor, a fine was imposed and in
default of payment of the same the defendant was commit
ted to jail. At the time of the conviction the justice had or
dered that one-third of the fine be paid to the informer.
While in jail the defendant paid the fine and costs to the
sheriff, who, in turn, paid the money into the county
treasury.

We are now informed that the fine has been remitted to

the state, and you inquire whether the sheriff in such case
is required to pay the informer's fee when he collects the
fine, and if the county board is required to pay the inform
er's fee out of county funds where such fine has been re
mitted to the state without deduction of the informer's fee.

Sec. 860.85, Stats., provides:

"If the accused be committed payment of any fine im
posed on him shall be made to the sheriff of the county who
shall, within thirty days after the receipt thereof, pay over
the same to the county treasurer for the purposes
aforesaid."

This section is clear and express. It should be followed by
the sheriff to the letter and does not contemplate any deduc
tion by the sheriff for the purpose of paying informers'
fees. This ordinarily would be done by the county treasurer
when advised of the terms of the conviction relating to pay
ment of one-third of the fine to the informer.

Consequently, it was error to remit the full fine to the
state treasurer, since only the clear proceeds of fines for
breach of the penal laws are paid into the state treasury for
the school fund. Art. X, sec. 2, Wisconsin constitution.

Sec. 20.06, subsec. (2), Stats., makes provision for refund
of moneys paid into the state treasury in error. This sub
section reads:

"Moneys paid into the state treasury in error; but no
such refund shall be made except upon the written approval
of the governor, secretary of state, state treasurer, and
attorney-general."
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You are therefore advised that under sec. 360.35, Stats.,

the sheriff must make full remittance to the county treas
urer of fines paid to him by persons committed to jail and
that where the county treasurer pays the full fine into the
state treasury without deducting the informer's fee provid
ed for in the judgment of conviction, the informer's fee
may be refunded to the county treasurer by the state pur
suant to the provisions of sec. 20.06, subsec. (2), Stats.
WHR

Navigable Waters — Water Levels — Public Officers —
Public service commission has power under sec. 31.02,
Stats., to make order changing minimum water level to be
maintained by reservoir storage dam at Rest Lake.

June 30,1938.

Public Service Commission.

At a hearing before the public service commission with
regard to the regulation of the Rest Lake dam, the legal
question arose as to whether the commission has power to
order a change of the minimum water level of the reser
voir which was established in 1915 by the railroad commis

sion. This opinion of necessity must be confined solely to
the legal question of the commission's power to make an
order changing the level, the function of interpreting the
facts and testimony being wholly within the judgment of
the commission.

It appears that the dam as originally constructed in 1888
was intended to facilitate logging operations and was per
mitted to maintain a head of sixteen feet for a short time

during each year. By ch. 640, Laws 1911, the Chippewa and
Flambeau Improvement Company was authorized to ac
quire and maintain this dam. Logging had ceased to be of
prime importance by that time, and the law of 1911 was
known as the reservoir law, the prime purpose of which
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was to maintain a uniform flow of water. But, according to
subsection 1 of section 2 of the act, this authority was
granted also for the purpose of "improving the usefulness
of said streams for all public purposes." The charter was
expressly made subject to amendment or repeal; and the
authority granted thereby was given "subject to the super
vision and control hereinafter provided for"; and section 6
provided:

!i: * Such railroad commission shall cause the

height to which the water may be raised by any dam to be
indicated by permanent monuments and bench marks, and
shall have supervision and control of the time and extent of
the drawing of water from the reservoirs, and power to
compel the maintenance of all reservoirs established."

In 1915 the above law was amended by the enactment of
ch. 380, Laws 1915, a general law known as the water
power act, which contained in sec. 8, creating sec. 1596-2,
Stats. 1915 (now sec. 31.02, Stats.), the following:

"Section 1596-2. 1. The commission, in the interest of
public rights in navigable waters or to promote safety and
protect life, health and property is empowered to regulate
and control the level and flow of water in all navigable wa
ters and may erect, or may order and require bench marks
to be erected, upon which shall be designated the maximum
level of water that may be impounded and the lowest level
of water that may be maintained by any dam heretofore or
hereafter constructed and maintained in navigable waters;
*  * *

"2. The commission is vested with authority and power
to investigate and determine all reasonable methods of con
struction, operation, maintenance, and equipment for any
dam so as to conserve and protect all public rights in navi
gable waters and so as to protect life, health and property;
and the construction, operation, maintenance and equip
ment, or any or all thereof, of dams in navigable waters
shall be subject to the supervision of the commission and to
the orders and regulations of the commission made or pro
mulgated under the provisions of 1596-1 to 1596-26, inclu
sive, of the statutes."

Pursuant to the above laws the railroad commission in

1915 set the maximum level of the Rest Lake Dam at eight
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feet six inches and the minimum level at five feet six inches,
except that it might be drawn down to two feet six inches in
the winter when the reservoir was covered with ice. The

authority of the commission to make this order was sus
tained in Chippewa and Flambeau Improvement Co. v. R. R.
Comm., (1916) 164 Wis. 105, 159 N. W. 739.
The levels remained unchanged until 1937, when applica

tion was made for an order of the commission to fix a con

stant minimum level of six feet, in order to prevent injury
and destruction of fish and fish food in waters back of the

dam. The Improvement Company contends that, once hav
ing fixed the maximum and minimum levels, the commis
sion is without power to change them; and that the order
changing the minimum level will deprive the company of
their property without due process of law. We are now
called upon to decide whether the commission has authority
to order a change in the minimum level.

There is ample authority for the proposition that, in the
absence of congressional action, the state has plenary power
over the navigable waters of the state. The right of indi

viduals to the flow of the stream is subject to control and
reasonable regulation by the state in the public interest.
Flambeau River Lumber Co. v. R. R. Comm., (1931) 204
Wis. 524, 540, 236 N. W. 671.
As an expression of this power to control the use of nav

igable waters, we find the legislature passing the reservoir
act of 1911, and four years later the water power act. In
these laws "the legislature has performed the legislative
function by declaring that water may not be maintained in
any dam in navigable waters at a level which is injurious
to the public rights in such waters, or which threatens
safety or imperils life, health, and property. Having enact
ed this general law, the legislature has endowed the Rail
road Commission with the power to investigate and ascer
tain the facts and to make such regulations and orders as
may be necessary to cary into effect the law in concrete
cases." Chippewa and Flambeau Improvement Co. v. R. R.
Comm., (1916) 164 Wis. 105,118-119,159 N. W. 739.
The water levels set by the commission are not fixed and

immutable. Certainly there is nothing in the statutes upon
which to base such a conclusion. On the contrary, it is the
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duty of the commission to change them whenever they be
come injurious to the public interest or threaten safety or
imperil life, health, and property.
"To regulate" means to adjust; to govern by rule; to di

rect or manage according to certain standards or laws. The
essence of regulation is adjustment according to circum
stances. (New Standard Dictionary.) The function of the
commission here is very much like the function of public
utility rate making—a change in the factual situation may
require a new order by the commission in order to maintain
the standard set by the legislature. And the specific water
levels or rates designated by the commission must not be
confused with the standard set by the legislature. The wa
ter levels or rates may change according to circumstances,
the standard does not.

We think the legislature intended that the commission
should change its order whenever it is shown to be contrary
to the public interest. Otherwise, a level erroneously estab
lished could not be corrected when discovered and the very
purpose of the law would be defeated.
The water levels are regulated not alone for reservoir

purposes but for other public purposes as well. Adjustment
becomes necessary in order to co-ordinate all the public in
terests in navigable waters. In Chippewa & Flambeau Im^
provement Co. v. R. R. Comm., (1916) 164 Wis. 105, 159
N. W. 739, Justice Winslow said, p. 117:

"There seem in these provisions to be quite plain indica
tions that the legislative thought included other public pur
poses than the mere storage of immense quantities of water
for creation of power, and that it was appreciated that
there might well arise a conflict between the various pur
poses, in which event all the public interests were to be rec
ognized and protected so far as practicable."

It is the duty of the commission to protect the public
right of navigation in these waters; and hunting and fish
ing are incidents of the right of navigation or are inde
pendent rights in themselves. Diana Shooting Club v. Hust-
ing, (1914) 156 Wis. 261, 145 N. W. 816; Willow River
Club V. Wade, (1898) 100 Wis. 86, 76 N. W. 273. In this
case, moreover, the public interest in fishing is unusually
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important because it is one of the bases of the great sum
mer resort business in the vicinity of Rest Lake and the
Manitowish waters. So it is proper to consider this inter
est in regulating the water levels. NekoosorEdwards Pa/per
Co. V. R. R. Comm., (1930) 201 Wis. 40, 228 N. W. 144.

It cannot be maintained that reasonable regulation de
prives the Improvement Company of its property without
due process of law. In the first place we have the unques
tioned rule of law that a riparian owner can acquire no pre
scriptive rights to the continued use of navigable waters,
the courts saying that a navigable stream is like a public
highway in that no private rights can be acquired therein.
Milwaukee Western Fuel Co. v. City of Milwaukee, (1913)
152 Wis. 247, 258, 139 N. W. 540. Consequently, the mere
user of these waters for reservoir purposes for twenty years
did not give rise to a prescriptive right to their continued
use which the state is powerless to control or extinguish.
Furthermore, in the Water Power Cases, (1912) 148 Wis.

124, 134 N. W. 330, the court specifically pointed out (p.
149) that neither the riparian owner nor the state could de
velop water power by placing a dam in a navigable river
resting on its banks without the consent of the other; and
that the state might withhold its permission or grant it on
conditions.

"If the legislature may wholly refuse permission to erect
a dam or other structure in the navigable waters of the
state, it follows that it may grant such permission upon
such terms as it shall determine will best protect the inter
ests of the public. The legislature could impose the condi
tion that the dam should be removed when it obstructed
navigation or that it should be removed at the end of a defi
nite period of time, for example, thirty years." Fox River
Paper Co. v. R. R. Comm., (1927) 274 U. S. 651, 654-655,
47 S. Ct. 66d, 670. See also City of Barahoo v. R. R. Comm.,
(1928) 195 Wis. 523, 218 N. W. 819.

By the very terms of ch. 640, Laws 1911, the Improvement
Company was granted authority to maintain the dam sub
ject to the commission's supervision and control of the time
and extent of the drawing of water from the reservoirs. No
absolute right was granted here. Not only is the company's
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charter subject to amendment or repeal, but the right to im
pound the waters itself is subject to the regulation and con
trol of the commission. This situation is altogether differ
ent from that found in State ex rel. Northern Pac. R. R. v.

Railroad Comm., (1909) 140 Wis. 145, 121 N. W. 919.
In addition, in Chippewa & Flambeau Improvement Co.

V. R. R. Comm., (1916) 164 Wis. 105, 159 N. W. 739, the
court definitely disposed of the possibility of the Improve
ment Company having obtained any vested right which
could prevent regulation of the water levels by the commis
sion, and declared that the commission might consider other
interests in the water levels besides the interest of the Im

provement Company in using water for reservoir purposes.
Our conclusion is that the commission is empowered to

change the minimum water level of the Rest Lake dam if it
believes such action to be necessary and proper to protect
all the public interests involved; that the right of the public
to fish in these waters is one of the public interests which
may be considered in arriving at a decision; and that the Im
provement Company has no vested interest which can inter
fere with a reasonable order of the commission changing
the minimum level of the water.

HHP
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Taxation — Exemption — Where church employs two
pastors, owns one parsonage, occupied by one pastor, and
rents another parsonage to house second pastor both par
sonages are exempt from taxation.

July 1, 1988.
Tax Commission.

A church with six hundred voting members and a large con
gregation employs two pastors. The congregation owns one
parsonage, which is occupied by one of the pastors. An
other house is rented by the congregation and occupied as
a parsonage by the second pastor. You inquire whether the
parsonage which is rented by the congregation and used by
the second pastor is exempt from taxation, as well as the
parsonage owned by the church and occupied by the first
pastor.

Sec. 70.11, Stats., provides in part:

"The property in this section described is exempt from
taxation, to wit:

(tin «

ss * ffi parsonages, whether of local churches

or districts, and whether occupied by the pastor perma
nently or rented for his benefit, * *

In Gray et al, v. Lafayette County, et al., 65 Wis. 567, the
court passed upon the meaning of the exact language of sec.
70.11 subsec. (4), quoted above, and held at page 571:

"* * * * we iare impelled to the conclusion that the
more reasonable construction of the statute is that the word
'rented,' * * * applies to parsonages rented by church
associations as lessees, * * *. It follows that the
property described in the complaint, when the same was as
sessed for taxation in 1883, was the parsonage of the Bap
tist Church Association, rented by it for the benefit of its
pastor (who occupied it), and was therefore exempt from
taxation in that year."

The court decided that the statute did not refer to a par
sonage owned by the church and rented by it as lessor but
referred to a parsonage rented by the church as lessee and
used by a pastor.
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Sec. 70.11 subsec. (4) does not limit the parsonage ex
emption to one parsonage for each church. The statute is
broadly worded to provide exemption for all parsonages so
long as said parsonages are either occupied by the pastor
permanently or rented by the church (as lessee) for the
benefit of the pastor.
You are advised that both the parsonage owned by the

church and the house which is rented by the congregation
and used as a parsonage by the second pastor are exempt
from taxation.

JRW

Banks and Banking — State Banks — Bank Stations —
Sec. 221.255, Stats., prohibits establishment and mainte
nance of paying and receiving station by bank where such
station is within four miles of another bank or station.

Banks affected may not waive this requirement by mutual
agreement.

July 5,1938.
Banking Commission.

You call our attention to sec. 221.255, Stats., and state
that the banking commission has an application before it
from a state bank which is desirous of establishing a receiv
ing and paying station in a town which is without banking
facilities. The proposed station will be within four miles of
an existing and operating national bank, but this bank is
willing to enter into an agreement to the effect that it is in
favor of this station being established.
You inquire whether this proposed agreement may be en

tered into despite the four-mile provision contained in the
statute.

Sec. 221.255, Stats., provides:

"(1) Any bank may establish and maintain a receiving
and paying station in the manner provided in this section,
in any community not having adequate banking facilities,
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anywhere within the county in which the home office of the
bank is located or anywhere in any adjoining county having
a population of less than sixteen thousands, or in any other
county if within the trade area of the home office of the
bank and not more than twenty-five miles from such home
office, but no bank shall be permitted to establish, maintain
or operate more than four such receiving and pajring sta
tions wor any such station within four miles of any other
existing bank or an authorized receiving and paying sta^
tion of any other bank; * *

You are advised that the proposed agreement to operate a
receiving and paying station within four miles of an exist
ing one is illegal.
In Aetna Insurance Co. v. Harvey, 11 Wis. 894, it was

held by the court that a contract made in violation of a stat
ute is void. The imposition by law of a penalty for doing a
particular act amounts to a prohibition thereof; and a con
tract for the performance of such an act, or of one which is
expressly prohibited by law, is void.
See also Pozorski v. Gold Range Commonwealth Corp.,

142 Wis. 595, 126 N. W. 24.

If an act is prohibited by statute, an agreement in viola
tion of the statute is void. Although the act is not penal
ized, it is the prohibition and not the penalty which makes
the act illegal. Waugh v. Beck, 114 Pa. 422, 6 A. 923.

It will be noted that sec. 221.255, Stats., expressly pro
hibits the maintenance of a receiving and paying station
within four miles of any existing bank. Any agreement en
tered into between the two banks in question waiving or,
rather, attempting to waive the requirements of sec.
221.255 would be void under the above authorities.

WHR
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Education — Vocational Education — Tuition — Words

and Phrases — Day — Nonresident tuition charge provided
in sec. 41.19, Stats., for each day or evening of actual at
tendance is not dependent upon number of hours involved,
word "day" there being regarded as indivisible unit of time,
including fractions of day.

July 6,1938.

George P. Hambrecht, Director,

Board of Vocational Education.

You call our attention to sec. 41.19, Stats., and inquire
whether a local board of vocational and adult education may
charge a full day's tuition of a pupil who attends school
four hours per day, the full time day constituting six hours.

Sec. 41.19, Stats., provides in part:

"The local board of vocational and adult education is au
thorized to charge tuition for nonresident pupils not to ex
ceed fifty cents for each day or evening of actual attend
ance. * *

Generally speaking, the word "day," when used in a stat
ute, is regarded as an indivisible unit of time. In the case
of Harris County v. Hammond, (Tex.) 203 S. W. 451, 453,
a statute allowed the sheriff forty cents per day for the
care and keep of prisoners, and it was held that he was en
titled to such allowance where a prisoner was kept in jail
for any substantial portion of the day and that it was not
necessary that such prisoner remain in jail the whole of the
day in order to entitle the sheriff to collect such per diem.
This was likewise the holding in the case of Dallas County
V. Reynolds, (Tex.) 199 S. W. 702, where the court consid
ered that the term "day" means days and fractions thereof.

It is to be noted that sec. 41.19, Stats., bases the tuition
charge upon "each day or evening" of actual attendance.
The tuition charge is not based upon "hours" of attend
ance, and since the statute does not provide that any certain
number of hours shall constitute a school day for tuition
purposes, we conclude that the local board of vocational and
adult education may charge tuition for each day or evening
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of actual attendance regardless of the number of hours
involved.

WHR

Counties — Dance Hall Ordinances — Lake resort hotel

consisting of tavern, rooms, cabins, boats, etc., that permits
dancing, three nights a week furnishes orchestra to play for
entertainment of guests and all others who wish to appear
and makes no charges for attending such dances is not re
quired to have license under county ordinance which defines
"public dance" as one where dancing is "principal enter
tainment" and some charge is made or ticket received for
attendance or in payment for food or other service.

. July 7,1938.

Earl F. Kileen,

District Attorney,

Wautoma, Wisconsin.

The county board of your county has adopted an ordi
nance regulating dance halls and public dances, of which
section 2 provides:

"The term 'public dance' as used in this ordinance shall
mean: any entertainment at which dancing is the principal
entertainment and is generally participated in by those
present, providing fifty or more people are present and
some fee, ticket, or sum of money or anything of value is
charged, demanded, or accepted or received from those
present, or some of them, other than the owner of the prem
ises as payment for the privilege of being present, or as
payment for the privilege of dancing, or for food, music, or
any other service or entertainment furnished to those
present."

You state that A owns a small lake resort hotel consisting
of a tavern, rooms, cabins, boats, etc. The business of this
resort during the summer months is that of the usual small
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summer resort but during the balance of the year it is
purely a tavern business. Various forms of attractions are
offered that might secure increased patronage. No matter
what the nature of the entertainment, no charge has ever
been made, either directly or indirectly for the privilege of
being present and enjoying the same. An orthophonic mu
sical instrument is furnished, which may be used by the pa
trons as they desire. Two or three nights a week the owner
provides a small orchestra, which plays for the entertain
ment of those present. While the orchestra is playing some
of those present dance but the orchestra plays whether any
one dances or not. No portion of the premises is specifically
devoted to dancing. The patrons dance where they please
but generally in the portion of the dining room not occupied
by tables and chairs. At times very few people are present.
At other times more than fifty people are present and a few
dance. At other times more than fifty people are present
and more than fifty people dance. During the course of an
evening the number of persons present varies greatly. The
area of the dining room is about 1,440 square feet. When
the tables and chairs are pushed to one end of the room
there remains an area of about 1,000 square feet, of which
a platform and other objects take up about 200 square feet,
thus leaving an area of approximately 700 to 800 square
feet for dancing space.
You state that A has been conducting such dances with

out a dance hall license as required by the county ordi
nance, claiming that he is not operating a public dance hall.
You ask whether A is required to secure a dance hall

license as required by the county ordinance or under sec.
351.57, subsec. (1), Stats.

Sec. 351.57 (1) provides as follows:

"No person shall conduct any dance to which the public is
admitted, or conduct, establish or manage any public dance
hall or pavilion, amusement park, carnival, street fair, bath
ing beach or other like place of amusement in any county
in which the board of supervisors has adopted an ordinance
or resolution or enacted by-laws in accordance with the pro
visions of subsection (9) of section 59.08 without first se
curing a license therefor from the county board. No person
required to have such a license shall conduct a dance to
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which the public is admitted except in the presence and un
der the supervision of a county dance supervisor."

Subsec. (8) of the same section provides a penalty for vi
olation of the above-quoted provisions.

Among the special powers conferred upon the several
county boards by the provisions of sec. 59.08, Stats., is the
power to:

"(9) Enact ordinances, by-laws, or rules and regulations,
providing for the regulation, control, prohibition, and
licensing of dance halls and pavilions, amusement parks,
carnivals, street fairs, bathing beaches and other like places
of amusement. * * *"

Under the power thus granted by sec. 59.08 (9) a county
board may or may not, as it sees fit, take the necessary ac
tion to regulate and control dance halls and public dances.
When a properly enacted ordinance, by-law, rule or regula
tion to that effect is in full force in a county, then the pro
visions of sec. 351.57 (1), Stats., prohibit the conducting of
a public dance or a public dance hall in that county, except
in compliance with such county enactment. It is only the
conducting of a public dance or a public dance hall in a
county which has adopted some measure pursuant to sec.
59.08 (9), Stats., without complying with such county reg
ulation that is prohibited and made a violation by sec.
351.57 (1), Stats.

In the case of Stetzer v. Chippewa Co., (1937) 273 N.
W. 525, our court held that any place to which "the public
is admitted and does dance" (p. 529) is a public dance hall
subject to regulation by a county under sec. 59.08 (9),
Stats. Your county ordinance, however, does not purport to
go that far, but merely regulates such public dances as
come within the terms of the ordinance. The designation in
section 2 as to what is meant by "public dance" as used in
the ordinance expressly limits the scope of the ordinance to
those public dances which come within such designation.

The test used in some jurisdictions to determine what is'
a public dance is whether the dance or dancing is incidental
to other legitimate business or primary and the other busi-
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ness incidental to the dance or dancing. Such test was the
basis of the opinion in XXIII Op. Atty. Gen. 478, but the
subsequent decision in Stetzer v. Chippewa County, supra,
shows that such test is not the one to be used in determining
what is a public dance within the meaning of sec. 59.08 (9).
The ordinance of your county, however, practically

adopts this test by limiting the applicability of the ordi
nance to only those public dances where dancing is the prin
cipal entertainment. It is even more restrictive than that.
The ordinance by its express language does not apply to a
dance unless certain other factors exist. Fifty or more per
sons must be present and the dancing must be generally
participated in by those present. Also some fee, ticket,
money or thing of value must be charged, demanded, ac
cepted or received from the patrons either as payment for
the privilege of being present or dancing, or for food, music
or entertainment furnished at the dance. Unless the facts

are such as to met these prerequisites, a dance is not subject
to the provisions of this particular ordinance, even though
the dance is a public dance which might be regulated under
sec. 59.08 (9), Stats.

While the question may not be free from doubt, it ap
pears to us that upon the facts presented the dancing at
A's place of business is not the "principal entertainment."
The whole resort is the entertainment. That is its funda

mental purpose and function. The dancing is incidental to
the resort and tavern business in which A is engaged. The
facilities for dancing are merely legitimate means of ex
panding that business. It would be difficult to conclude that
the dancing is primary and the other legitimate business in
cidental thereto. In addition, it does not appear that any
charge is made or ticket received for attending the dances
or for food, music or other service furnished in the dining
room at the time of the dances.

We therefore conclude that it is not necessary for A to
procure a license under the county ordinance in question.
NSB

JEM

HHP
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Marriage — Under sec. 245.15, Stats., application for
marriage license must be sworn to before county clerk in
this state.

July 7,1988.
Theodore A. Waller,

District Attorney,

Ellsworth, Wisconsin.

You call our attention to sec. 245.15, Stats., which pro
vides, among other things, that each party to an application
for a marriage license shall swear to the application before
the clerk who is to issue the license or to the clerk of the

county where the parties reside. We are asked whether this
means, in addition to the clerk in the state of Wisconsin, a
clerk in some other state.

Sec. 245.15 was amended by chs. 35 and 260, Laws 1937.
In its present form it does not contain that part of sec.
245.15, Stats. 1935, which read:

it. * Or, the parties intending marriage may,

either separately or together, appear before any officer au
thorized by law to administer oaths in the county (whether
in this or any other state) wherein either of the contracting
parties resides, or in the county where the marriage is to
be performed, who shall require of them a statement under
oath as above provided."

It is a well settled rule of statutory construction that
when a statute is amended, any material not included in the

amended law is repealed. State v. Ingersoll, 17 Wis. 631;
Goodno V. Oshkosh, 31 Wis. 127.
Thus, that part of the law permitting either of the par

ties to appear before an officer authorized to administer
oaths in another state has been repealed. In view of such
amendment it is our opinion that the present statute applies
only to county clerks in this state.
WHR
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Counties — Dance Halls — Tavern furnishing orchestra
music and permitting thirty to forty couples' to dance
therein in space provided for that purpose is conducting
public dance within meaning of sees. 851.57 and 59.08,
subsec. (9), Stats.

July 8,1938.

James P. Cullen,

District Attorney,

Prairie du Chien, Wisconsin.

You state that a tavern is operating in your county, ad
joining which is a large room, approximately twenty-eight
feet by thirty feet, where an orchestra plays three nights a
week. In addition to dancing, drinks and lunches are served
and there are as many as thirty-five to forty couples danc
ing at one time. You inquire whether this constitutes a pub
lic dance under the statutes.

Sec. 351.57, subsec. (1), Stats., reads as follows:

"No person shall conduct any dance to which the public
is admitted, or conduct, establish or manage any public
dance hall or pavilion, amusement park, carnival, street
fair, bathing beach or other like place of amusement in any
county in which the board of supervisors has adopted an
ordinance or resolution or enacted by-laws in accordance
with the provisions of subsection (9) of section 59.08 with
out first securing a license therefor from the county board.

Sec. 59.08, subsec. (9), Stats., grants power to a county
board to:

"Enact ordinances, by-laws, or rules and regulations, pro
viding for the regulation, control, prohibition, and licensing
of dance halls and pavilions, amusement parks, carnivals,
street fairs, bathing beaches and other like places of amuse
ment. * *

These statutes do not specifically set out what is a "public
dance" or a "public dance hall." In XII Op. Atty. Gen. 377
it was said, p. 378:
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"* * * 'public dances' covered by ch. 222, laws of
1923, are dances where the public generally is admitted
without discrimination on payment of a fixed charge or ad
mission fee, whether such dance is operated by or in charge
of an organization or a private individual. * * *"

In XIV Op. Atty. Gen. 500 it was held that a hotel that

furnishes music and an opportunity to the guests of the ho
tel for dancing during dinner time in the evening was con
ducting a public dance, saying:

"Is the public admitted to this dance? * * * A hotel
is open to the public. If ̂ ests are not selected but are com
prised of anyone who desires to be present, and if it becomes
known that these dances are given in connection with the
dinners it is manifest that the public, by patronizing the
hotel and taking their dinners there, would be permitted to
dance.

"In other words, practically everyone that pays the price
of the dinner could attend the dance. This seems to me is a
public dance and in violation of the above statute, unless a
license is obtained."

The test used in some jurisdictions to determine what is a
"public dance" is whether the dance or dancing is the pri
mary business and other business conducted is incidental

thereto or the dance or dancing is incidental to the other le
gitimate business. Such test was the basis of the opinion in
XXIII Op. Atty. Gen. 478, but the subsequent decision of
our court in Stetzer v. Chippeiva Co., (1937) 273 N. W. 525,
shows that this is not the test to be used in determining
what is a public dance within the meaning of sec. 59.08 (9),
Stats. The court there held that any place to which "the
public is admitted and does dance" is a public dance hall
subject to regulation by a county under sec. 59.08 (9). The
court there said, pp. 529-530:

"* * * The public is admitted and does dance. An
orchestra is in daily attendance to furnish the music.
*  * * The fact that no charge is made for dancing does
not determine the public nature of the dance, nor does the
fact that the premises are on some occasions used for other
purposes have any bearing on the public dance features of
the appellant's business. That is the only part of the busi-
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ness the ordinance in question relates to and regulates. A
dance hall is not necessarily a place used exclusively for
dancing. Nor is a tavern or restaurant a place used exclu
sively for the sale of liquor and meals. Any part of the
appellant's premises in which public dances are being held
is a dance hall within the intent and language of the ordi
nance. * * *"

The circumstances outlined by you are very similar to
those in the Stetzer case. A substantial number of people
are offered an opportunity of dancing in a room specifically
devoted to that purpose, although not exclusively used
therefor. The guests are not selected and anyone who comes
into the tavern is offered the privilege of dancing. The
dance is thus open to the public at large and any dancing in
which the public generally may participate is certainly a
public dance and the place where such dance is held is a
public dance hall.

It is therefore our conclusion that the carrying on of
business in the manner set out in your statement of facts
constitutes the conducting of a public dance within the
meaning of our statutes.
AGH

HHP
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Munidyal Corporations — Beer Licenses — Licenses for
sale of malt beverages cannot be issued for period of less
than year under sec. 66.05, subsec. (10), par. (d), subd. 2,
Stats., but may be granted at any time during calendar year
(January 1 to December 31, inclusive) for period of six
months during same calendar year under sec. 66.05 (10)
(g) 2. If issued under latter section said licenses cannot be
renewed during calendar year, although holder of six
months' license is not precluded from thereafter securing
regular annual license upon payment of full year's fee.

July 8,1938.

Herbert W. Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

In your recent letter you submit the following:

"A township, at the annual spring election a year ago,
adopted a referendum against the issuing of malt beverage
and intoxicating liquor licenses. The taverns ran from
April 19th, 1937 to July 1st, 1937 under the old licenses; no
new licenses were issued. At the annual spring election of
1938, the township again voted on malt beverage and intox
icating liquor referendums denying the granting of intoxi
cating liquor and approving the granting of malt beverage
licenses."

You state that the question involved is: "May the town
board grant licenses for the sale of malt beverages any time
between the election and July 1, 1938?"
The local option statute for the granting of licenses to sell

intoxicating liquor is sec. 176.38, Stats. The statute provid

ing for a referendum on the question of issuing licenses for
the sale of malt beverage is sec. 66.05, subsec. (10), par.
(d). Subd. 2 in said par. (d) reads thus:

"2. The governing body of every city, village and town
shall have the power, but shall not be required, to issue
licenses to wholesalers and retailers for the sale of fer
mented malt beverages within its respective limits, as
herein provided. Said retailers' licenses shall be of two
classes, to be designated as Classes *A' and *B.' "



Opinions of the Attorney General 443

Subd. 3 provides in part as follows:

"The electors of any city, village or town may, by ballot,
at the spring election, determine that no license shall be is
sued. At such election a separate ballot box shall be pro
vided for such ballots. *' * *

ijs sle

"Such ballots shall be counted and return made as other
ballots and the clerk shall spread upon the minutes of the
municipality such returns. The result of such election shall
determine the policy of the municipality until changed by
ballot."

Subd. 4 contains the following:

"All licenses shall be granted only upon written applica
tion and shall be issued for a period of one year to expire
on the thirtieth day of June of each calendar year; pro
vided, that licenses may be granted which shall expire on
the thirtieth day of June, 1933, upon payment of one-fourth
of the annual license fee. * * *"

There is an express provision in the above statute that
the license issued must be for one full year. That can not be
done now under your facts submitted, as the license issued
must expire on the 30th day of June.
However, sec. 66.05 (10) (g) 2, reads in part as follows:

"The amount of the license fee shall be determined by the
city, village or town in which said licensed premises are
located, but said license fee shall not exceed one hundred
dollars per year, but licenses may be issued at any time for
a period of six months in any calendar year for which three-
fourths of the license fee shall be paid. Such six months'
licenses shall not be renewable during the calendar year in
which issued. * * *"

"Calendar year" as used in the above section refers to the
period from January 1, to December 31, inclusive, and does
not mean the license year July 1 to June 30. XXIII Op.
Atty. Gen. 457. Under the above section, the municipality
may issue licenses at any time for a period of six months in
any calendar year. This section therefore authorizes a six
months' license during any calendar year, but if such a
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license is issued, it may not be renewed at any time during
the same calendar year.

While it is true that a six months' license is not renew

able, there would appear to be no good reason why the
holder of such license might not apply for and receive an
annual license upon the expiration of the six months'
license, although such annual license would expire on June
30th following and would necessitate payment of a full
year's license fee for the privilege of doing business for just
a few months.

For example, if a town voted at the April, 1987, election
for the granting of malt beverage licenses and X secured a
six months' license on May 1, he might obtain an annual
license on November 1 by paying a full year's license fee.

It is true that sec. 66.05, (10) (d) 4, Stats., provides,
among other things, that all licenses shall be issued for a
period of one year. However, this would not preclude the
issuance of a license on November 1, 1937, for the license
year ending June 30, 1938, even though such license year
would be partially gone at the time of the issuance of the
license. There are numerous illustrations that might be
mentioned wherein annual licenses may be secured after the
commencement of the license year. In some instances the
statutes provide for part-year fees and in other cases they
do not. If no provision is made for part-year fees, the full
year's fee must be paid.
NSB

JEM

WHR

Public Health — Slaughterhouses — Words and Phrases
— Central — Co-operative — "Central" and "co-operative"
as used in sec. 146.11, subsec. (1), Stats., in reference to
slaughterhouses, are construed.

July 13,1938.
Board of Health.

You have requested an interpretation of sec. 146.11,
subsec. (1), Stats. This statute, which provides that no per-
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son "shall erect or maintain any slaughterhouse, or conduct
the business of slaughtering, upon the bank of a waterr
course; nor, unless under federal inspection, within one-
eighth mile of a public highway, dwelling, or business build
ing" contains the following exception;

provisions of this section relative to loca
tion near a public highway, dwelling or business building
shall not apply to central or co-operative slaughterhouses
in cities having a full-time health officer. * *

Particularly your question is as to the meaning of the
words "central" and "co-operative" as used in the above
exclusion provision of the statute. The two words are con
nected by the conjunctive "or" and therefore must be con
strued as not referring to the same thing. Each must mean
something distinct from the other. A thorough examination
of the statutes pertaining to slaughterhouses does not dis
close anything to indicate that these words should be given
other than their commonly understood meaning.
Thus a "central" slaughterhouse as therein used means

one where slaughtering in the city is centralized and concen
trated, one available to take care of the needs of all butchers
and others in the city desiring to make use thereof. It might
be operated as a municipal enterprise or as a private busi
ness, for profit or otherwise.
The word "co-operative" in its general sense is not re

stricted to its technical usage in ch. 185, Stats., but desig
nates the joint endeavor of a number of persons for their
common benefit. An illustration would be where several
butchers jointly own and operate a slaughterhouse for their
common use instead of each having a separate one. A slaugh
terhouse operated on a co-operative basis would not neces
sarily be available to others than those interested in it. As
the legislature felt that such operations Should be exempted
from the restrictions of the statute and yet not be within
the classification of "central," it was necessary to specifi
cally mention them in the exclusion provisions of the stat
ute, It is possible that there might be more than one of these
in a city which would qualify under the exclusion portion
of the statute as now worded.

HHP
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Public Health — Communicable Diseases — Vaccination

— School Districts — Regulation of city school board re
quiring vaccination of all teachers and other employees is
invalid as unreasonable exercise of rule-making power of
school board.

July 13,1938^
John Callahan, State Superintendent,

Department of Public Instruction.

You request an opinion as to the legality of a resolution
of a city board of education providing for compulsory vac
cination of all teachers and other employees. The resolu
tion makes employment contingent upon the furnishing of a
certificate by a licensed physician that he has made a physi
cal examination and finds the employee protected against
smallpox, typhoid fever and diphtheria by reason of having
had each disease, or else by immunization. Certain persons
who do not believe in vaccination protest that the resolution
is invalid.

Sec. 40.53, subsec. (16), Stats., gives to a city board of
education power to adopt rules and regulations "for the
government of the schools, the faculty and other employees
of the board." The power thus granted is sufficiently broad
to include the making of regulations to safeguard the health
of the pupils and teachers which are a reasonable exercise
of the power granted. The rule or regulation cannot be ar
bitrary or unreasonable and must have some reasonable re
lation to the problem sought to be remedied. Morrow v.
Wood, 35 Wis. 59, State ex rel. Beattie v. Board of Educa
tion, 169 Wis. 231.
In State ex rel. Adams v. Burdge, (1897) 95 Wis. 390, 70

N. W. 347, it was held that in the absence of a statute au

thorizing it a rule of the state board of health making vac
cination compulsory for attendance at public schools was
unreasonable and void. Irrespective of whether the legisla
ture has power to make vaccination of school children com
pulsory, our statutes do not establish such as the policy of
the state. Sec. 143.13, Stats., dealing with vaccination of
pupils during times of prevalence of communicable diseases.
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does not compel immunization but merely excludes pupils
who have not been vaccinated from attendance for a period
of time. This is an implied recognition that pupils may re
fuse to be vaccinated.

In the absence of a statute establishing compulsory vac
cination of all pupils, it is our opinion that the regulation in
question is invalid as being unreasonable because not neces
sary for the preservation of the public health. The means
adopted is not reasonably directed toward the accomplish
ment of the purpose. Even though the teachers and employ
ees had all been vaccinated, the presence in the schools of
pupils who had not been, and are not required to be vacci
nated, would practically destroy the benefit gained in re
quiring vaccination of employees. In fact the danger of con
tagion is not that the teachers will spread disease, for they
are usually well informed in such matters. The real threat
to public health is the possibility that some pupil will spread
a contagious disease.

Furthermore, vaccination or immunization involve the
introduction of something into the body to produce a cer
tain desired effect and, accordingly, is a form of medical
treatment. Thus to compel immunization is to require sub
mission to medical treatment. However, our statutes ex
pressly recognize that a person may not be compelled to
submit to medical treatment if he objects thereto. See sees.
147.19 (2), 143.07 (13), 143.14 (4) and 102.42 (1), Stats.
The regulation under consideration would thus be contrary
to this established policy of the state and therefore unrea
sonable for that additional reason.

However, this does not mean that the board might not
require its teachers and other employees to present satis
factory evidence that they are not presently afflicted with a
contagious disease. No medical treatment would be required
thereby. It would merely require an examination to deter
mine the absence of existing contagious conditions. The
elimination of actual existing contagious conditions would
seem to be reasonable.

HHP
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Public Health— Upholstering — Under sec. 146.04, sub-
see. (2), Stats., special tag, specifying filling material, is re
quired on each movable piece of upholstering as well as dav
enport or chair.

July 13,1938.
Industrial Commission.

In your communication of June 6 you refer to sec. 146.04,
subsec. (2), Stats., and you submit the following:
The question has arisen as to whether the law requires a

special tag on each removable piece of upholstering and,
therefore, requiring each cushion as well as the davenport
or chair to have a tag which specifies the filling material
used.

Said sec. 146.04 (2) reads thus:

"Any person upholstering or reupholstering any article,
or who manufactures for sale, offers for sale, sells or de
livers, or who has in his possession with intent to sell or
deliver anjdihing containing upholstering, without a brand
or label as herein provided or who removes, conceals or de
faces the brand or label, shall be punished as provided in
subsection (1). The brand or label shall contain, in plain
print in English, a statement of the kind of materials used
in the filling and in the covering, according to the grades
of filling and covering used by the trade, whether they are
in whole or in part new or secondhand, and the qualities,
and whether, if secondhand, they have been thoroughly
cleaned and disinfected. Such brand or label shall be a pa
per or cloth tag securely attached."

It is apparent that this statute does not specifically cover
the point which you raise. Still the statute as it is worded
is not ambiguous. Rules for judicial construction may be
resorted to when the statute which is clear on its face pre
sents no ambiguity but when applied to concrete facts am-
bigruities arise. We may then look to every part of the law,
to the intent apparent from the whole, to the subject mat
ter, to the effect and consequence, to the reason and spirit
in order to ascertain the ruling idea present in the legisla
tive mind at the time of its enactment. Wisconsin Indus

trial School for Girls v, Clark County, 103 Wis. 651, 659.
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The legislative intent evidently was to inform purchasers
of an upholstered article whether it is free from disease
germs. It would be an easy matter to change cushions
on an upholstered chair and substitute therefore others that
have not been renovated although secondhand. The law
would thus be circumvented and made ineffective. We are

informed that it would be practical to put a tag on each
removable upholstered article.
Your question, therefore, must be answered in the

affirmative.

JEM

Taxation — Assessment — Where section of land, ac
cording to government survey, contains 640 acres "more or
less" and on subsequent conveyances by metes and bounds it
develops that area actually comprises 647.17 acres, present
owners may be taxed on basis of actual acreage and as
assessor is not bound by government survey.

July 14,1938.

Tax Commission.

You state that a certain section of land was designated in
the government survey as 640 acres "more or less" and was
so conveyed from time to time. About 1900 the owner be
gan to dispose of this land in parcels, and, because of the
contours of a limestone ridge, such parcels were described
by metes and bounds. In all, 647.17 acres were thus con
veyed. Investigation discloses that the parcels are correctly
described in the conveyances by metes and bounds and that
the area described in each conveyance is correct.
We are asked whether the present owners may be taxed

for more acres than are shown in the original government
description.

Sec. 70.10, Stats., provides:

"The assessor of each assessment district shall begin as
soon as practicable after the April election, in assessment
districts where an assessor is elected at such election, and
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in other assessment districts as soon as practicable after
the first day of January in each year, and proceed to assess
all the real and personal property liable to taxation in such
district. Such assessment shall be completed, if possible, be
fore the day set for the meeting of the board of review in
each district but in any event, except in cities of the first
class, shall be finally completed before the first Monday in
August. All real and personal property shall be assessed as
of the first day of May in such year except as provided in
section 70.13. All real property conveyed to any county by
tax deed before the first Monday in August of any year
shall not be included in such assessment for such year."

Sec. 70.12, Stats., provides:

"All real property not expressly exempt from taxation
shall be entered upon the assessment roll in the assessment
district where it lies."

It is apparent from reading the foregoing statutes that
all real property not expressly exempt from taxation is to
be assessed at the times and places therein provided.
An examination of sec. 70.11, Stats., relating to lands ex

empt from taxation, discloses neither an expressed nor an
implied exemption of lands incorrectly omitted from the
government survey, and in passing it might be well to ob
serve that one of the primary rules of taxation is that acts
exempting property from taxation are to be strictly con
strued. Weston and another v. The Supervisors of Shawano
Co. und others, 44 Wis. 242; West Wisconsin R. R. Co. v.
Supervisors, 98 U. S. (3 Otto) 595.
The words "all real property" used in sees. 70.10 and

70.12, Stats., mean exactly what they say. The tax assessor
is not required to go beyond the descriptions in the deeds
of the present owners, which descriptions are conceded to
correctly correspond with the physical facts. Nothing in the
statutes requires him to check such descriptions against the
original government survey; neither is he obliged to assure
himself that the purported title of the taxpayer is free from
technical fiaws. Even an adverse possessor must pay taxes,
as he is regarded as the owner for all purposes of taxation.
Link V. Doerfer, 42 Wis. 391. The court in this case said,
at p. 394:
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««•+ » * poj, could not be tolerated to claim under

one statute that he is owner, and under another statute that
he is not. For the purposes of taxation, such a tenant of
land might be taken at his word that he is owner."

Lastly, it may well be that the description of "640 acres
more or less" in the government survey is sufficiently cor
rect for present purposes, although we do not wish to be
understood as basing our conclusion on this proposition.
The words "more or less" in real estate descriptions have

been held to cover a reasonable excess or deficiency in the
absence of fraud or gross mistake. Wisconsin Realty Com
pany V. Lull, 177 Wis. 53; Frey v. Etzel, 160 Wis. 811, 314.
In the Frey case the description contained 104 acres "more
or less" excepting 28i/^ acres "more or less" sold to a rail
road, and the court held that a shortage of about three
acres in the property was covered by the words "more or
less." If the words "more or less" cover a variance of about

three acres on a farm supposed to contain 75 acres, it
might follow that such words would likewise cover a vari
ance of 7.17 acres on a 640 acre description, although, as
above indicated, we would still consider the excess taxable
regardless of the sufficiency or insufficiency of the original
description in the government survey.
WHR
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Taxation — Motor Vehicle Fuel Tax — Wisconsin motor

fuel tax imposed under ch. 78, Stats., is levied upon sales of
gasoline and other motor vehicle fuels within meaning of
Hayden-Cartwright act, permitting state to collect such
taxes on motor fuels sold for private use at post exchanges
on military reservations. It is only where state has ceded
land and exclusive jurisdiction thereof to federal govern
ment or where federal government has otherwise acquired
exclusive jurisdiction that enabling legislation such as Hay
den-Cartwright act becomes necessary in order for state to
exercise its jurisdiction arid to tax motor fuels sold on res
ervations for private use.

July 14,1938.
Tax Commission.

Motor Fuel Tax Department.

You have requested an opinion on the question of whether
the Wisconsin motor fuel tax imposed by ch. 78 of the stat
utes is a privilege tax or a sales tax.
This question arises in connection with the application of

the Hayden-Cartwright act, 49 Stats, at Large 1521, 23
U. S. C. A. 55a, to sales of gasoline at post exchanges on
United States military reservations where such sales are
not for the exclusive use of the United States.

Section 10a of the Hayden-Cartwright act (23 U. S.
C. A., 55a) reads as follows:

" (a) All taxes levied by any State, Territory or the Dis
trict of Columbia upon sales of gasoline and other motor
vehicle fuels may be levied, in the same manner and to the
same extent, upon such fuels when sold by or through post
exchanges, ship stores, ship service stores, commissaries,
filling stations, licensed traders, and other similar agencies,
located on United States military or other reservations,
when such fuels are not for the exclusive use of the United
States. Such taxes, so levied, shall be paid to the proper
taxing authorities of the State, Territory or the District of
Columbia, within whose borders the reservation affected
may be located.
"(b) The officer in charge of such reservation shall, on

or before the fifteenth day of each month, submit a written
statement to the proper taxing authorities of the State,



Opinions of the Attorney General 453

Territory or the District of Columbia within whose borders
the reservation is located, showing the amount of such mo
tor fuel not sold for the exclusive use of the United States
during the preceding month."

It is the contention of the judge advocate of the sixth
corps area that if the tax imposed is a sales tax the provi
sions of the Hayden-Cartwright act apply and the state tax
must be paid but that if the tax imposed is a privilege tax
the act does not apply and the state may not impose the tax
within the confines of a military reservation under the jur
isdiction of the United States.

The judge advocate bases this contention upon two opin
ions of the attorney general of the United States, found in
volume 38 opinions of the attorney general at pp. 519 and
522. We have carefully read both of these opinions and no
where do we find any attempt therein to distinguish be
tween a sales tax and a privilege tax. As a matter of fact,
no mention whatsoever is made of a privilege tax in these
opinions.
There is no such thing as a hard and fast distinction be

tween a sale stax and a privilege tax. A tax may be both a
privilege tax and a sales tax, and, as will be hereinafter
pointed out, the Wisconsin motor fuel tax is both a sales tax
and a privilege tax. Most, if not all, sales taxes tax some
privilege.
Fundamentally, there are only three kinds of taxes: prop

erty taxes, poll taxes, and excise taxes. State ex rel. Froed-
tert G & M. Co. v. Tax Comm., (1936) 221 Wis. 225, 232,
265 N. W. 672; 4 Cooley on Taxation, sec. 1670, p. 3376.

Excise taxes and privilege taxes are synonymous terms.
State ex rel. Froedtert G. & M. Co. v. Tax Comm., supra.
There are a gTeat number of privilege taxes, depending

upon the particular privilege that is taxed. Thus an accu-
pational tax is a tax on the privilege of engaging in a cer
tain occupation. There is much controversy as to the exact
nature of the privilege taxed by a "sales tax." In State ex
rel. Froedtert G. & M. Co. v. Tax Comm., the court spoke
of a "sales tax" in the following language, p. 232:

"* * * A sales tax in one view is but a tax on the
right to buy — to receive — the thing sold, but it is better
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viewed as a tax on the right to consummate the transaction
of sale."

Gasoline taxes, being generally neither property nor poll
taxes, come under the only remaining category, that of ex
cise taxes or privilege taxes. The various state gasoline
taxes diifer from each other in that diiferent branches are
taxed. Some gasoline taxes are taxes on the privilege of en
gaging in the business of selling gasoline. See People v. City
and County of Denver, (1928) (Colo.) 272 Pac. 629.

Others are taxes on the privilege of consuming gasoline.
Shanks, Auditor, v. Kentucky Independent Oil Company,
(1928) (Ky.) 8 S. W. (2d) 383. Still others are taxes on
the privilege of using the roads, the amount of the use being
determined by the amount of gas purchased. State v. City
of Sioux Falls, (1932) (S. Dak.) 244 N. W. 365.
The Wisconsin gasoline tax probably comes within the

third classification, i. e., a tax on the privilege of using the
roads, although the tax is measured by "sales" within the
meaning of the Hayden-Cartwright act.
By sec. 78.01, Stats. 1931, the gasoline tax was expressly

designated as a tax on owners of automobiles for the privi
lege of using the public roads. The gasoline tax law was
revised in 1933 by ch. 312, sec. 2, and the tax is designated
now as an "excise or license" tax.

An excise tax includes sales taxes. Patton v. Brady, 184

U. S. 608; see also Words & Phrases, Excise, and cases
cited.

By sec. 78.02 and sec. 78.14, Stats. 1937, refunds of
taxes are granted to motor fuel purchasers who use such
fuel for non-highway purposes. These refund provisions
would seem to indicate that the Wisconsin gasoline tax is
still a tax on the privilege of using the highways of the
state.

The Hayden-Cartwright act speaks of taxes levied upon
"sales of gasoline and other motor vehicle fuels."

Whether the Wisconsin motor fuel tax be a tax on the

privilege of using the roads or a tax on the privilege of pur
chasing or consummating a sale, we believe it is, neverthe
less, a tax on the "sale of gasoline and other motor vehicle
fuels," since it is exacted at the time of sale and, in common
understanding, constitutes a tax upon "sales of gasoline."
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Prior to the Hayden-Cartwright act purchasers of gaso
line for non-governmental purposes on government reser
vations enjoyed all the privileges of a state system of high
ways free of tax. Those who were unable to buy gasoline on
governmental reservations had to pay a tax for the privi
lege of using the highways.
The act was designed to eliminate this manifest discrim

ination and there is no sound reason why it should be con
strued so as to permit gas taxes where they are imposed on
the privilege of consummating a sale but as not allowing
such taxes where they are imposed on the privilege of using
the highways and, as stated before, we do not understand
that the attorney general of the United States has at
tempted to draw any such distinction.
The following illustrates how highly technical the distinc

tion attempted to be drawn between so-called "sales taxes"
and "privilege taxes" really is.

If the provisions for refund of gas taxes for non-highway
uses were eliminated from the Wisconsin law, the tax would
so clearly be a "sales tax" within the provisions of the Hay
den-Cartwright act as to preclude any argument.

If, by including these refund features, it is contended
that the nature of the tax is entirely changed, then the tax
does not come within the provisions of the act. What con
ceivable reason would congress have in requiring the elim
ination of the refund provisions as the price for the right
to tax gasoline sold on government reservations ? The ques
tion suggests its own answer and clearly demonstrates that
it is immaterial whether the tax is imposed upon the privi
lege of engaging in the business of selling gasoline or upon
the privilege of consuming it or upon the privilege of using
the highways. If the tax is "upon sales of gasoline and
other motor vehicle fuels" it meets the test of the Hayden-
Cartwright act, regardless of the purpose for which the tax
upon sales is imposed.

It must therefore be concluded that under this act Wis

consin may tax the sale of gasoline on governmental reser
vations when such gasoline is not for the exclusive use of
the federal government, since our motor fuel tax is for all
practical intents and purposes levied "upon sales of gaso-
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line and other motor vehicle fuels" as specified in the Hay-
den-Cartwright act.

In other words, in answering your question we construe
the Wisconsin motor fuel tax as a "sales" tax, even though
the purpose of such a sales tax is to charge for the privi
lege of using the highways.

It should also be noted in closing that, even in the absence
of federal legislation, the state retains full jurisdiction of
military camps, such as, for instance. Camp Williams, and
would have the right to tax gasoline sold at post exchanges
for other than governmental uses. See sec. 21.04, Stats. It
is only where the state has ceded the land and exclusive jur
isdiction thereof to the federal government or where the
federal government has otherwise acquired exclusive juris
diction that enabling legislation such as the Hayden-Cart-
wright act becomes necessary in order for the state to exer
cise its jurisdiction and to tax motor fuels sold on the res
ervations for private use.
WHR

Taxation — Occupation Tax — Under sec. 70.42, subsec.

(1), Stats., coal stored on dock is exempt from personal
property tax only while it is still in transit.

July 14,1938.

Tax Commission.

Property Tax Division.

You have presented three problems as to the taxability of
coal which is received at a coal dock and then stored for use

in making briquets. The first and third are similar and will
be considered together.
In the first problem A owns a coal dock and does a gen

eral business of handling coal. All the coal in question
passes over the dock and an occupational tax is paid there
for. On the same property A operates a briquet manufac-
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turing plant. Your inquiry is whether coal stored on the
dock to be used in the briquet plant can be taxed as "man
ufacturers' stock" under sec. 70.30, subsec. (7), Stats.
The facts are the same in the third situation except that

A rents the portion of the dock property to E who operates
a briquet plant and stores coal for its use thereon.
The first consideration is the effect of sec. 70.42 (1),

Stats., which provides:

"Every person, copartnership, association, company or
corporation, operating a coal dock in this state, other than
a dock used solely in connection with an industry and han
dling no coal except that consumed by such industry, shall
on or before December fifteenth of each year pay an annual
occupation tax of a sum equal to one and one-half cents per
ton upon all bituminous coal, coke and briquettes, and two
cents per ton upon all anthracite coal, coke and briquettes
handled by or over such coal dock, during the preceding
year ending April thirtieth; and such coal shall be exempt
from all taxation, either state or municipal."

Your inquiries will thus be fully answered by a deter
mination of whether the last clause of sec. 70.42 (1) ren
ders the coal in question nonassessable as personal property
under sec. 70.80, Stats.
The tax provided for in sec. 70.42 (1) is an occupation

tax, a tax on the business of operating a coal dock. As was
pointed out in State ex reL Bernliard Stern & Sons v. Bod-
den, (1917) 165 Wis. 75, 160 N. W. 1077, a case construing
a statute in most respects identical with sec. 70.42 (1),
Stats., this occupation tax is not a property tax on a com
modity but rather a tax on the privilege of engaging in the
business of handling the commodity, the tax being measured
by the amount handled. A personal property tax in nature is
very different from an occupation tax. It is well established
that the imposition of a property tax and an occupation tax
do not constitue double taxation. Cooley on Taxation, Vol.
1, p. 488 (sec. 228).

This case of State ex rel. BernJiard Stern & Sons v. Bod-
den, supra, construed a similar exemption clause in sec.
70.41 (1), Stats., which provides for an occupation tax on
the operation of grain elevators and warehouses. The court
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said that this clause was designed to grant an exemption
while the commodity was in the process of handling and
was not intended to exempt the property from taxation
when it was in the possession of others during the year in
which it was handled. On page 80 the court said:

"* * * It is therefore manifest that the legislature
did not intend such grain should be exempt from taxation
in the possession of others for the year it was handled in the
elevator under the foregoing exemptive clause. It appears
that the legislature intended to do the practical and possi
ble thing, namely, to exempt the grain actually in such ele
vators and warehouses on May 1st of each year. * *

The force of this decision would seem to be destroyed by
the later case of State ex rel. Consolidation Coal Co. v. Ar

nold, (1925) 186 Wis. 609, 208 N. W. 878. In that case
there was a contract whereby the dock company stored on
its docks coal belonging to a coal company. The dock com
pany agreed to deliver the coal by wagons, trucks or cars to
local consumers or for shipment to outside places as the coal
company secured buyers for the coal. The city of Milwau
kee contended that the exemption clause in sec. 70.42 (1)
extended only to coal owned by the dock company on May
1 and that the city had a right to assess coal stored on the
dock which was owned by third persons. The supreme
court, however, held that the coal was exempt from a per
sonal property tax while it was stored on the docks.
However, the case is distinguishable and the result justi

fiable. In State ex rel. Bernhard Stern & Sons v. Bodden,
supra, it was pointed out that grain as a commodity in
transit constitutes an entirely different class of property for
taxation purposes than does grain in a private warehouse.
At page 88 the court said:

"* * * The grain handled in public elevators and
warehouses is a commodity in transit from place to place in
the channels of commerce, and much of it is in such transit
from state to state. In the light of these conditions, such
grain constitutes a wholly different class of property for
the purposes of local taxation than does grain stored in pri
vate warehouses by the producer, and affords ample dis
tinction between them for classification for the purposes of
taxation. * * *»
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Bearing in mind the distinction referred to, it is clear that
the exemption clause in sec. 70.42 (1) Stats., applies when
the coal is a commodity in transit and does not apply when
the coal has reached its final destination. Thus the coal in

volved in the case of State ex rel. Consolidation Coal Co. v.

Arnold, swpra, was exempt from taxation because tem
porarily stored on the docks awaiting transportation to
other points.

Applying the above discussion to the facts at hand, it is
apparent that when the coal reaches the briquet plant it
ceases to be a commodity in transit to which the exemption
applies, and becomes subject to a property tax. This coal is
subject to a property tax whether A, the owner of the
dock, or E as lessee of A, runs the briquet manufacturing
plant. For purposes of this opinion, we have assumed that
A does not use his dock exclusively for the purpose of sup
plying coal to his briquet plant. If the dock was used solely
as an adjunct to the briquet plant, A would not be obliged
to pay an occupation tax for handling coal, but the coal
would be subject to a property tax.

In your second problem, A owns a coal dock and does a
general business of handling coal. C owns a briquet manu
facturing plant nearby. C buys coal from eastern companies
and has it unloaded on A's dock, who then hauls the coal by
truck to the plant of C. At times C purchases coal from A.
You inquire whether C must pay a personal property tax on
his stock pile of coal on hand May 1.
In line with our answer to your first question, it must be

held that C must pay such tax.
HHP
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Marriage — One who assumes position of minister of
Gospel but who has not been ordained or appointed by de
nominational or non-denominational group is not authorized
to solemnize marriages.

July 15,1938.
Clayton J. Crooks,

District Attorney,

Wausau, Wisconsin.

In your communication of June 21 you submit the
following:

"We have a group of people in this county who are non-
denominational and who have no minister, but who meet for
religious purposes and call themselves the 'Bible Truth As
sembly.' There has been one man who assumed from the
group the position of 'minister of gospel,' but he has not
been ordained nor appointed by the group."

You ask to be advised whether this person who assumed
this position of minister of the Gospel can solemnize
marriages.

The answer to your question depends upon the provisions
of our statutes. Sec. 245.05 provides:

"Marriages may be solemnized by any justice of the
peace, police justice, municipal judge or court commissioner
in the county in which he is elected or appointed, and
throughout the state by any judge of a court of record, and
by any ordained minister or priest in regular communion
with any religious society and who continues to be such
minister or priest."

Sec. 245.06 reads thus:

"In addition to the persons named in section 245.05, it
shall be lawful for any licentiate of a denominational body
or an appointee of any bishop, while serving as the regular
minister or priest of any church of the denomination to
which he belongs, to solemnize marriage; provided, he be
not restrained from so doing by the discipline of his
denomination."
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The two sections following are also material. Sec. 245.07
provides:

"Before any person named in section 245.06 shall be au
thorized to solemnize a marriage, he shall file credentials of
license or appointment with the clerk of circuit court of the
county in which is located the church under his ministry,
who shall record the same and give a certificate thereof;
and the place where such credentials are recorded shall be
indorsed upon each certificate of marriage granted by any
such licentiate or appointee and recorded with the same."

Sec. 245.08 reads:

"Ministers or priests, before they shall be authorized to
solemnize a marriage, shall file a copy of their credentials
of ordination or other proof Of such oSfficial character with
the clerk of the circuit court of some county in this state,
who shall record the same and give a certificate thereof; and
the place where such credentials are recorded shall be in
dorsed upon each certificate of marriage granted by any
minister or priest and recorded with the same."

The group of which you speak under your statement of
facts is non-denominational The person who assumes the
position of minister of the Gospel has not been ordained or
appointed by the group. It is therefore clear that your
question must be answered in the negative. The person in
question is not authorized to solemnize marriages in this
state.

While we do not know for what purpose you make the in
quiry, still, it may be well to direct your attention to sec.
245.33, which provides:

"No marriage hereafter contracted shall be void by rea
son of want of authority or jurisdiction in the officiating
person solemnizing such marriage, if the marriage is in
other respects lawful, and is consummated with the full be
lief on the part of the persons so married, or either of them,
that they have been lawfully joined in marriage."

JEM
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Memorials — Military Service — Under sec. 45.271,
Stats., board of trustees of Camp American Legion may ad
mit as paying patients sick and disabled World War veter
ans from other states.

July 15,1938.

Ralph M. Immell,

Adjutant General.

You ask whether any statute would forbid the board of
trustees of Camp American Legion, formerly Camp Minne-
wawa, from admitting a limited number of World War vet
erans from Illinois to the camp under the same rules and
regulations as apply to veterans from Wisconsin, save that
of residence. The board contemplates admitting twenty-
five such veterans, on application and approval of the de
partment service officer of Illinois, and on payment of two
dollars per day per person.

Sec. 45.271, Stats., authorized the soldiers' rehabilitation

board to transfer $50,000 from the soldiers' rehabilitation
fund to the state department of the American Legion to
purchase this camp, and there establish "a restoration camp
for sick and disabled veterans of the world war and their

dependents." On discontinuance of the camp for such pur
pose title is to revert to the state.

.By virtue of sec. 188.08, Stats., the state department of
the American Legion has "full corporate power to transact
business in this state."

The state department of the American Legion, in its ad
ministration of the camp through the aforementioned board
of trustees, acts as trustee of a charitable trust. See 11

C. J. 801.

"The extent of the capacity of a private corporation to
take and hold property in trust is the same as that of a nat
ural person except as limited by law, and the extent of its
capacity to administer a trust depends upon the extent of
the powers conferred upon it by law." Restatement of the
Law of Trusts, sec. 878 (8) (e).
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In sec. 380 of the same work it is stated that the trustee

of a charitable trust can properly exercise such powers
only as:

"(a) are conferred upon him in specific words by the
terms of the trust, or
" (b) are necessary or appropriate to carry out the pur

poses of the trust and are not forbidden by the terms of the
trust."

While sec. 45.27 (2a) (b), Stats., relating to the power of
the adjutant general to provide treatment for sick or in
jured veterans under certain conditions, and sec. 45.275, re
lating to the power of the rehabilitation board to provide
hospitalization of disabled veterans, both require five years'
residence in this state as a condition precedent to eligibility,
section 45.271 contains no such residence requirement.
The state department may, therefore, make such con

tracts with the department service officer of Illinois or with
the veterans themselves as may be necessary to effectuate
the proposed plan, subject only to the general rule that a
trustee may not use the trust property for his own benefit.
In re The Taylor Orphan Asylum, 36 Wis. 534; Restatement
of the Law of Trusts, sees. 348 and 378 (3).
WHR
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Education — Vocational Education — Under rehabilita

tion law, sec. 41.71, Stats., state board of vocational and

adult education may pay tuition for attendance of physically
handicapped person at school having courses especially de
signed fbr rehabilitation which is outside district of his
residence.

July 16,1938.

Board of Vocational Education.

Attention Geo. P. Hambrecht, Director.

You state that the rehabilitation division of the state

board of vocational and adult education, in performing its
duties under sec. 41.71, Stats., has been furnishing mainte
nance to each physically handicapped person and paying
tuition for nonresident physically handicapped at a rate not
exceeding fifty cents per day of actual attendance to local
boards of vocational and adult education having courses
specifically designed to rehabilitate such persons.
You have asked whether the state board can continue to

pay such nonresident tuition fees when such persons are
sent to schools of vocational and adult education especially
adapted to a course in rehabilitation which are outside the
municipality of their residence.

Sec. 41.71, Stats., known as the rehabilitation law, was
enacted to co-operate with the federal government in order
to "* * * 'provide for the promotion of vocational re
habilitation of persons disabled in industry or otherwise
and their return to civil employment,' * * Subsec.
(1).

Sec. 41.18, Stats., creates a state board of vocational and
adult education, and subsec. (4) thereof provides that such
board "shall co-operate with the federal board for voca
tional education in the execution of the provisions of the
United States vocational education act, and is hereby em
powered with full authority so to co-operate. * *
Because of the varied nature of the educational and voca

tional needs of the physically handicapped, each case, to a
large extent, calling for individual attention, the provisions
of the statute must of necessity be broad in their scope and
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application. Thus the statute, sec. 41.71, after reciting the
purpose of the act, sets out in broad language how the board
shall effect that purpose, permitting it wide discretion in
the administration of the law. With reference to the cost

of such vocational rehabilitation, the act requires the board
to "provide such training as may be necessary to insure
their vocational rehabilitation; * * The board is
also empowered to "utilize in the rehabilitation of such per
sons such existing educational facilities of the state as may
be advisable and practicable * * Sec. 41.71, sub-
sec. (6), par. (a). Stats. Again, in sec. 41.71 (6) (b) the
board shall "Promote and aid in the establishment of

schools and classes for the rehabilitation * * *" and

under sec. 41.71 (7) "provide maintenance cost during act
ual training * * Thus it becomes the duty of the
board to furnish adequate rehabilitation facilities for those
persons needing them. The question of what school it is de
sirable, from the standpoint of his needs, for each individ
ual to attend is for the board to decide in its discretion and

the expenses of such education must be paid accordingly.
Thus, while the statute does not specifically provide for

the payment of tuition for nonresident physically incapaci
tated people, it does provide that the board shall furnish
educational facilities to such people and pay the cost of such
service. If then, the board chooses to pay nonresident tui
tion fees when the persons are sent to schools outside their
district when such schools are particularly adapted to a
course in rehabilitation, we are of the opinion that the state

board is acting within the scope of its authority.
HHP
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Public Printing — School Districts — School Board Pro
ceedings — Provision in subsec. (3), sec. 40.15, Stats., re
quiring school board proceedings to be published, is
mandatory.

July 16,1988.
John R. Cashman,

District Attorney,

Manitowoc, Wisconsin.

You have submitted the question whether the provisions
in subsection (3) of section 40.15 of the statutes are manda
tory.

Said section 40.15 (3) provides as follows:

"The proceedings of all school boards, except in cities of
the first class and except school boards included in section
40.60, including a statement of all receipts and expendi
tures, shall be printed and published within thirty days
after the annual school meeting in a newspaper having a
general circulation in the school district or in such manner
as the board shall direct."

You will note that the word "shall" is used, which has an
imperative and mandatory significance. It has been held by
our court that even the word "may" as used in statutes,
means "must" or "shall" only in cases where the public in
terests or rights are concerned and where the public or
third persons have a claim de jure that the power shall be
exercised. Curry v. City of Portage, 195 Wis. 35.
You are advised that the publication of the proceedings of

the school board as required by subsec. (3), sec. 40.15 is
imperative and mandatory.
JEM
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Counties — Mortgages, Deeds, etc. — Provision in deed
by county restricting cutting of green timber for specified
time is valid.

July 16,1938.

G. Arthur Johnson,

District Attorney,

Ashland, Wisconsin.

You state that the county has acquired title to certain
cut-over lands by taking tax deeds thereon, which it wishes
to sell. In order to discourage persons from buying the
land with the idea of removing the remaining timber and
then allowing the land again to revert to the county for
nonpajnnent of taxes, it is proposed that restrictions be put
in the deeds upon the sale thereof.
You inquire whether the county could put a restriction

in its deeds that for a period of ten years no green timber
should be cut on the land conveyed and in the event any is
so cut then title to the land shall revert to the county.

Sec. 75.36, Stats., provides:

"When any lands upon which the county holds a tax cer
tificate shall not be redeemed as provided by law the county
clerk shall execute to the county, in his name of office, a
deed therefor, * * * ]ijj0 form as deeds to indi
viduals ; and such deeds shall have the same force and effect
as deeds executed by such clerk to individuals for lands
sold for the nonpayment of taxes; * *

Sec. 75.14 (1), Stats., provides:

"If any land sold for nonpayment of taxes shall not be re
deemed * * the county clerk shall * * * exe
cute in the name of the state and of his county, * * *
to the purchaser, his heirs or assigns, a deed of the land so
remaining unredeemed, * * * which shall vest in the
grantee an absolute estate in fee simple in such land.

Upon receipt of the tax deed "an absolute estate in fee
simple" would be in the county, its successors and assigns
to "their sole use and benefit." Sec sec. 75.16, Stats. It
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would have the same title to the lands in question as in any
lands the county might own. Sec. 59.07 gives to the county
the following general powers in respect to land:

"(1) Make such orders concerning the corporate prop
erty of the county as they may deem expedient.
"(2) Make such leases, contracts or other conveyances

in relation to lands acquired for public purposes as in their
discretion are in the interest of the public welfare."

Sec. 59.08 (19), in addition, provides that among the spe
cial powers of the county board:

"The county board may delegate its power to sell lands
acquired by tax deed to a committee * *

See also sec. 59.67.

We can discover no provisions in the statutes which
would in any way restrict the right of the county to convey
the lands subject to the restrictions you mention. In Pepin
County V. Prindle, (1884) 61 Wis. 301, the court, in speak
ing of conditions subsequent, said, p. 309:

"* * * The ownership of an absolute title in fee, with
the right of disposition, includes the right to impose any
condition not amounting to a restriction upon alienation,
and which is not impossible, nor contrary to public policy,
nor otherwise illegal. * * *"

The restriction proposed here in no way pertains to the
right of alienation, nor is it impossible to perform. As for
its-being against public policy, it operates, on the contrary,
to the public's advantage by putting a stop to a practice
which is serving to make the land worthless.
Support for the proposed provision in the deeds is found

in Cobban v. Northern Wisconsin State Fair Asso., (1933)
212 Wis. 235, 248 N. W. 463. In that case Chippewa county
quitclaimed all its right, title and interest in the certain
lands. Restrictions were imposed upon the right to mort
gage or incumber the land, with a requirement that the fair
be held regularly and the buildings be kept in repair. The
deed expressly provided that these constituted conditions
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subsequent and not covenants and that upon breach thereof
title and the right of immediate possession reverted to the
county. The validity of neither the deed nor its provisions
was questioned and full operative effect was given thereto
in the decision.

In drafting the deeds of conveyance, it would be advisable
to make the restriction against the cutting of timber a con
dition subsequent which would be binding not only on the
immediate grantees but upon any subsequent grantees and
to specifically provide that upon breach thereof title and
the right of immediate possession reverts to the county.
We are therefore of the opinion that the proposed provi

sion in deeds by the county would be within the power of
the county and valid.
HHP

Indigent, Insane, etc. — Poor Relief — Minors — Legal
Settlement — Under sec. 49.02, subsec. (3), Stats., illegiti
mate child has and retains legal settlement of his mother at
time of his birth, even though mother may have changed
her legal settlement.

July 18,1938.
Board of Control.

You present the following facts: Miss B was born Octo
ber 14, 1913, in Janesville, Rock county, Wisconsin, where
she resided with her parents. She gave birth to an illegiti
mate child July 30, 1936, which child was committed to the
state public school at Sparta on December 10, 1936. Later
the court decided to permit the child to remain in a board
ing home where its mother was living. From December 10,
1936, to February 14, 1937, the child's board was paid by a
private welfare agency in Janesville and since February 14
to date, by Rock county. Miss B went to Milwaukee Decem
ber 9, 1936, and she is at present employed in that city.
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She married Mr. M on September 27, 1937, and is now re
siding in West Allis, Milwaukee county, Wisconsin.
You assume that the husband has a legal settlement

within this state and ask what is now the legal settlement

of the illegitimate child.
Sec. 49.02, subsec. (3), Stats., in part reads as follows:

"Illegitimate children shall follow and have the settle
ment of their mother at the time of their birth if she then
have any within the state; * *

The Wisconsin supreme court has never interpreted this
statute as applied to the facts you state. However, this
statute was taken verbatim from the Massachusetts statutes

(see revised statutes. Mass. 1836, ch. 45), which revised
Massachusetts statutes of 1793, ch. 34, sec. 2, cl. 3, and at
the time of its adoption by the Wisconsin legislature, the
Massachusetts courts had interpreted it. The leading case
in Massachusetts interpreting this statute is Boylston v,
Princeton, 13 Mass. 381 (1816). In holding that the ille
gitimate child's legal settlement does not change with that
of the mother, the court said at page 384:

"The word follow, in this clause of the act, seems not to
have been used technically, nor with any precise meaning.
To give it the construction contended for by the counsel for
the plaintiffs, viz. that the child is to have the settlement
which the mother had at the time of its birth, and shall
afterwards follow the mother, when she may acquire a new
settlement,—^would be doing great violence to the language
of the legislature."

In that case the court in effect held that an illegitimate
child had and retained the legal settlement of the mother at
the time of its birth, even though the mother should later
change her legal settlement and that this was true in spite
of the fact that the legislature used the words "follow and
have." The same construction was given an identical stat
ute by the supreme court of the state of Maine in the fol
lowing cases: Biddeford v. Saco, 7 Me. 270 (1831), Fayette
V. Leeds, 10 Me. 409 (1833), Milo v. Kilmarnock, 11 Me.
455 (1834), Raymond v. North Berwick, 60 Me. 114 (1871).
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In regard to the construction of a statute adopted from
another state, the supreme court of this state said in State
ex rel. Rogers v. Wheeler, 97 Wis. 96, 101:

"Ha^dng come to the conclusion that our statute had its
origin in the state of New York and that it was adopted
here from such state, it follows that the judicial construc
tion given to it in the former state, before and at the time
of such adoption, was adopted also, and is the law here even
if the courts there have since departed from such construc
tion. * * *"

Again in Pomeroy v. Pomeroy, 93 Wis. 262, 266, our court
said:

"It is a familiar rule that, if a statute adopted from an
other state has received an interpretation there, it is to have
the same interpretation here. * * *"

See also John V. Farwell Co. v. Wolf, 96 Wis. 10, 18,
State V. Pabst, 139 Wis. 561, Koepp v. National Enameling
& Stamping Co., 151 Wis. 302, 312.

This office in a former opinion in regard to the legal set
tlement of an illegitimate child held that a minor child has
no legal power to acquire a settlement by residence of more
than one year out of the town, village or city in which its
settlement became fixed by its birth, and that the legal set
tlement of an illegitimate child born in this state is that of
its mother at the time of its birth, XII Op. Atty. Gen. 109.
It should be noted, however, that this office has also in vari
ous opinions, at least by inference, held that an illegitimate
child's legal settlement is that of its mother, and that if
the mother changes her legal settlement, the child's legal
settlement follows hers. XIV Op. Atty. Gen. 348, XXII 977,
XXIII 580. In these opinions the question of whether an il
legitimate child's legal settlement changes with that of its
mother was not actually before this department and was,
therefore, not specifically answered. However, we feel that
the language used in these earlier opinions is such as to
raise the question of the applicability to the present ques
tion. In view of the foregoing discussion in this opinion,
they are not to be construed as being applicable.
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In construction of the statute in question, we feel bound
to follow the interpretation placed thereon by the Massachu
setts courts and therefore advise you that the legal settle
ment of the mother at the time of the birth of an illegiti
mate child fixes the legal settlement of the child and that
such child retains such settlement even though the legal
settlement of the mother may subsequently change.

If you deem that this interpretation creates an undesir
able situation or that it is in anywise contrary to the spirit
of the children's code and other advanced social legislation,
the remedy is by proper legislation.
NSB

AGH

Appropriations and Expenditures — Board of Control —
Contingent Fund — Unexpended balance of "superinten
dent's revolving fund" provided for in sec. 20.17, subsec.
(19), Stats. 1933, which existed on effective date of ch. 535,
Laws 1935, became part of "contingent fund" created by
said chapter.

Resulting total fund may be disbursed by superintendent
of institution subject to conditions and limitations provided
for in sec. 20.17 (19) as amended by ch. 535, Laws 1935.

July 18,1938.

Board of Control.

Sec. 20.17 subsec. (19), Stats. 1933, provided in part as
follows:

"Out of the appropriations for the operation of the sev
eral institutions under the jurisdiction of the state board of
control there is allotted to the superintendent of each insti
tution, subject to the approval of the emergency board, such
sums as may be necessary to be used as a revolving appro
priation for the payment of current bills of less than fifty
dollars * * *. The amount allotted to each superinten-
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dent shall be deposited in a separate account to be known as
the 'superintendent's revolving fund' in a public depository
to be designated by the state board of control. Payment of
current bills of less than fifty dollars for the purposes speci
fied shall be made by check drawn by the superintendent
against such account, * * *. From time to time the
superintendent shall file claim for reimbursement * * *.
After approval of such claim * * * the superinten
dent's revolving fund shall be reimbursed the total amount
lawfully paid therefrom * * *. All moneys received in
reimbursement for payments made from the superinten
dent's revolving fund shall be deposited to the credit of said
account and are added to this appropriation * * *.
The board of control shall require the superintendent of
each institution to execute and file a surety bond in such
sum as the emergency board may require, conditional upon
the faithful discharge of his duties and obligations under
this section, * *

By ch. 535, Laws 1935, the legislature provided that cer
tain sections of the statute, including sec. 20.17, subsec.
(19)," are amended to read:
"(20.17) * * *
"(19) Out of the appropriations for the operation of

the several institutions under the jurisdiction of the
state board of control there is allotted to each institution,
subject to the approval of the emergency board, such
sums as may be necessary to be used as a contingent fund
for the payment of institutional bills of less than seventy-
five dollars, * * *. The amount allotted to each insti
tution shall be deposited in a separate account to be known
as the 'contingent fund' in a public depository to be desig
nated by the state board of control. Payment of institu
tional bills of less than seventy-five dollars shall be made
by check drawn by the superintendent against such account,
*  * *. From time to time the superintendent shall file
claim for reimbursement * * *. After approval of
such claim * * * the contingent fund shall be reim
bursed the total amount lawfully paid therefrom * * *.
All moneys received in reimbursement for payments made
from the contingent fund shall be deposited to the credit of
said account and are added to this appropriation * * *.
The board of control shall require the superintendent of
each institution to execute and file a surety bond in such
sum as the emergency board may require, guaranteeing the
faithful discharge of his duties and obligations under this
section, * *



474 Opinions op the Attorney General

You inquire whether the "superintendent's revolving
fund," which existed by virtue of sec. 20.17 subsec. (19)
Stats. 1933, became a part of the respective "contingent
fund" provided for by ch. 535, Laws 1935, and if so,
whether the total fund so established is now a direct respon

sibility of the superintendent of the institution.
Both the fund existing by virtue of sec. 20.17 subsec,

(19), Stats. 1933, and the fund existing by virtue of sec.
20.17, subsec. (19), as amended by ch. 535 Laws 1935, re
sulted from revolving appropriations. Sec. 20.77 subsec.
(8), Stats. 1937, provides:

"All appropriations or balances of appropriations re
maining unexpended and unencumbered at the end of the
fiscal year for which they are made, shall revert to the fund
from which appropriated, but this shall not apply to re
volving appropriations, * * *."

Sec. 20.77, subsec. (7), provides:

"In any case where a nonlapsible, or a continuing, non-
lapsible appropriation, is amended, either as to amount or
purpose, the balance shall go forward as if the same had not
been amended, and shall be available for the purposes, and
subject to the conditions or limitations set out in the appro
priation as amended, unless otherwise specifically provided
by law."

In XXIV Op. Atty. Gen. 741, sec. 20.77 (7) was construed
and it was held that money appropriated under an old law
was to be disbursed in accordance with the provisions of the
law as amended.

While ch. 535, Laws 1935, made some changes in the
wording of sec. 20.17 (19), much of the language found in
the section was retained verbatim et literatim. It is obvious

that substantially the same purpose was to be accomplished
in sec. 20.17 (19) as amended by ch. 535, Laws 1935, as was
to be accomplished by it prior to the amendment.

In Dallmann v. Dallmann, 159 Wis. 480, at page 486, it
was held:

"In Black on Interpretation of Laws (2d ed.) sec. 168, p.
579, the rule is stated as follows:
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" 'Where an amendment is made by declaring that the
original statute "shall be amended so as to read as follows,"
retaining part of the original statute and incorporating
therein new provisions, the effect is not to repeal, and then
re-enact, the part retained, but such part remains in force
as from the time of the original enactment, while the new
provisions become operative at the time the amendatory act
goes into effect, and all such portions of the original stat
ute as are omitted from the amendatory act are abrogated
thereby and are thereafter no part of the statute.' "

In view of the foregoing statutes and authority, we con
clude that any unexpended balance in the "superintendent's
revolving fund" provided for in sec. 20.17 subsec. (19),
Stats. 1933, became a part of the "contingent fund" pro
vided for by the amending act and the total fund is now
subject to disbursement by the superintendent of the insti
tution, subject to the conditions and limitations provided in
sec. 20.17, subsec. (19), as amended by ch. 535, Laws 1935.
JRW

Corporations — Secretary of state may rescind forfeiture
of corporate rights under provisions of sec. 180.08, subsec.
(6), Stats., only upon payment of twenty-five dollar fee pro
vided for therein.

July 18,1938.
Theodore Dammann,

Secretary of State.

Sec. 180.08, subsec. (1), Stats., provides:

"Every corporation organized for profit, under this chap
ter, shall annually, between the first day of January and of
April, file with the secretary of state, a report sworn to by
the president, secretary, treasurer or general manager, or
if the corporation is in the hands of an assignee or receiver,
by such assignee or receiver, as of January first preceding,
which shall state:

<<4: 4:
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" (b) The name and address of the officers and directors
of such corporation, giving the street and number."

Sec. 180.08, subsecs. (2) and (6), provides:

" (2) In case said report is not filed by July first, the sec
retary of state shall publish, once a week for three succes
sive weeks, a notice of such failure, in a newspaper, pub
lished at or near the location of said corporation; and for
ward a copy of said notice to the register of deeds of the
county in which the corporation is located, and the register
shall promptly post the notice in his office. Such corpora
tion shall be allowed to file its said annual report prior to
May first on payment of a forfeit of five dollars and there
after but prior to publication on payment of a forfeit of ten
dollars, and after publication on payment of a forfeit of ten
dollars and of the costs of publication. In case said report is
not filed by the following January, the corporate rights and
privileges granted to such corporation shall be declared for
feited by the secretary of state, and he shall enter such for
feiture on the records of his department."

" (6) The secretary of state may rescind the forfeiture on
payment of twenty-five dollars and presentation of an affida
vit signed by the president and secretary of the corporation
to the effect that such corporation has at no time suspended
its ordinary business; or that the corporation at the time
of the forfeiture held title to or transferable interests in
real estate. The secretary of state may demand such fur
ther proof as he may deem necessary."

On April 26, 1937, the annual report of the X company
was received, accompanied by the five-dollar forfeit for late
filing. The report as submitted was incomplete in that it
failed to show either the officers or directors, but contained
in lieu thereof the following: "Unable to ascertain suffi
ciently certain to state." Your department returned the
report stating that you did not see how the report could be
accepted because it did not contain the information required
by law. The report was not thereafter filed and, after pub
lication, as required by sec. 180.08 subsec. (2), Stats., the
corporate rights of the X company were forfeited on Janu
ary 1, 1938, and appropriate entry concerning such for
feiture was made on the records of your department.
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You are now informed that one, Miss A, as receiver of
the assets of the vice president of the X company and as
guardian of an incompetent stockholder, and a Mr. B, as
guardian of the same incompetent stockholder, elected
themselves directors of said corporation and were in due
course elected as officers of said corporation.

By a temporary restraining order of the circuit court for
Milwaukee county, dated April 21, 1937, A and B were re
strained "from attempting to act as officers of the X com
pany." By an order of the circuit court of Milwaukee
county dated April 29, 1937, the temporary restraining or
der was continued in force pending a decision upon the mer
its of the controversy in which the orders were made. The
court action was continued until the 4th day of March,
1938, when an order was made dismissing the action in
which the restraining orders were issued.

The officers of the X company submit that in view of the
restraining orders they were absolutely prevented from
complying with the requirement of sec. 180.08 to the effect
that the report shall contain the name and address of the
officers and directors of the corporation, although at all
times said officers stood ready and willing to make a report
prior to the time the corporate rights of the company were
forfeited. It appears that the attention of the circuit court
of Milwaukee county was called to the need for some officer
making a report but that the court disregarded the matter
except to indicate that, in view of the fact that a contest ex
isted between two groups of alleged officers, the court was
unable to direct either side to make a report.

You have been requested to accept the affidavit for rescis
sion of forfeiture provided for in sec. 180.08, subsec. (6),
and to rescind the forfeiture of corporate rights without
payment of the twenty-five dollar fee therein provided for.
You inquire whether you have authority to comply with this
request.

It is to be noted at the outset that the corporate report re
quired by sec. 180.08 (1) should have been presented prior
to the first day of April, 1937, and that until April 21, 1937,
there was no restraining order in effect which prevented the
preparation and submission of this report.
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You are authorized to forfeit corporate rights and to re
scind such forfeiture only in the manner provided by stat
ute. Sec. 180.08 (2) required that you forfeit the corporate
rights of the X company when the report described in sec.
180.08 (1) was not filed by January 1, 1938. Sec. 180.08
(6) authorizes you to rescind that forfeiture only upon pay
ment of twenty-five dollars and presentation of the affidavit
therein required. You are therefore advised that you may
not comply with the request.
JRW

Public Officers — Alderman — Police Justice — Alder
man may be elected to and hold office of police justice pro
vided his term as alderman expires prior to time he takes
office as police justice.

July 18,1938.
0. L. O'Boyle, Corporation Counsel,

Milwaukee County,

Milwaukee, Wisconsin.

You ask whether a member of the city council during the
term for which he was elected is eligible for election as po
lice justice in the same city.

Sec. 62.09, subsec. (2), par. (b). Stats., provides:

"Except as otherwise expressly provided in these stat
utes, no alderman shall during the term for which he is
elected ̂ be eligible to any other city office except mayor

Under sec. 62.24 it is evident that the office of police jus
tice is a "city office." That being the case, clearly, then, an
alderman cannot hold the office of police justice before his
term as alderman has expired. A resignation as alderman
would fail to remove the disability, for the statute specif
ically provides that such disability exists "during the term
for which he is elected."
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However, the above would go only to his eligibility to hold
the office and does not prevent his being elected police justice
during his term as alderman. It is the established law of
the state that one who is ineligible to hold the office may
nevertheless run for and be elected thereto. That he could

not qualify would not affect the validity of the election, but
merely goes to his right to take and hold the office. State ex
rel. Schommer v. Vandenherg, 164 Wis. 628,160 N. W. 1037

(19i7); State ex rel. Barber v. Circuit Court, 178 Wis. 468,
190 N. W. 563 (1922).

Sec. 62.09 (5) (a), Stats., provides that the regular term
of an alderman commences on the third Tuesday of April
succeeding his election, and that the terms of other city offi
cers commence on the first day of May succeeding their se
lection, "unless otherwise provided by ordinance or stat
ute." There is nothing in the statutes in reference to police
justices that fixes the commencement of the term of that
office, and so the general provisions of sec. 62.09 (5) (a)
govern.

Thus, in a case where the city ordinance does not provide
otherwise, the term of offfice of police justice would com
mence after the expiration of the term of office as alder
man. Clearly, then, a person who had been alderman would
be eligible to take the office of police justice at the time of
the commencement of the term thereof, even though at the
time of election he was ineligible because his term as alder
man had not expired.
However, if by reason of local ordinances the term as po

lice justice commences before the term as alderman expires,
a different question is presented. Under the provisions of
sec. 62.09 (4), Stats, he would have to qualify within ten
days after notification of his election. Thus, unless the term
as alderman expired so he could qualify for the office of po
lice justice within such ten days, the latter office would be
vacant under sec. 17.03 (7), Stats., because at no time dur
ing which he must take the new office was he eligible.
HHP
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Contracts — Public Lands — Taxation — Exemption —
So-called "application to purchase" whereby individal prom
ises to make certain payments in return for which regents
of university of Wisconsin agree to convey certain land con
stitutes contract for sale of land.

Such lands are contracted to be sold by state and are not
exempt from taxation under sec. 70.11, subsec. (1), Stats.

July 18,1938.
Tax Commission.

Sec. 70.11, Stats., provides in part:

"The property in this section described is exempt from
taxation to wit:
"(1) That owned exclusively by the United States or by

this state except lands contracted to be sold by the state
*  !(! :i«

You have submitted a so-called "Application to Pur
chase," by the terms of which one A "hereby offers to pur
chase from the regents of the University of Wisconsin here
inafter referred to as the 'regents,' the following described
property." Then follows a legal description of a tract of
land approximating eighty acres. The instrument recites
that A "agrees to pay $8274.42, as follows: (a) $50.00 cash,
(b) 150.00 April 1, 1936, (c) 150.00 within each succeed
ing year until he can refinance and pay the balance in full,
when warranty deed will be furnished by the regents."
Under the instrument A "proposes, and the regents agree,

that no interest is to be paid upon the unpaid balance until
April, 1940." The regents are to carry insurance in the
state insurance fund and be reimbursed by A the amount of
the annual premium. The instrument also recites that A
"agrees to make all necessary improvements or repairs at
his own expense." The improvements are to become the
property of the regents in the event that the agreement is
terminated. The instrument also provides:

"Pending the delivery of a deed the applicant shall oc
cupy the premises as tenant at sufferance * *
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and in case he becomes in default "agrees to vacate said
premises" upon thirty days' notice from the regents. Para
graphs 7 and 9 of the application to purchase provide:

"Upon full compliance by the applicant with the terms of
this application to purchase, the regents are to execute and
deliver to the applicant a good and sufficient warranty deed
excepting only liens or encumbrances created by the act of
the applicant together with abstract of title.
"This offer is made subject to the written approval and

acceptance of the said regents of the university of
Wisconsin."

The instrument is dated and signed by A as applicant and
by the secretary of the regents of the university of Wiscon
sin in the presence of two witnesses.
You inquire whether the real estate described in this so-

called application to purchase is owned exclusively by the
state and so exempt from taxation, or whether the lands
therein described are lands contracted to be sold by the state
and hence not exempt from taxation.

Real estate to which title is held by the board of regents
of the university of Wisconsin is owned exclusively by the
state or by the board of regents on behalf of the state.
Aberg v. Moe, 198 Wis. 349, pages 357-858. The only re
maining question is whether the lands are "contracted to be
sold by the state" by virtue of the application to purchase
and its acceptance by the board of regents.

"A contract for the sale of land is one in which one party
agrees to buy and the other agrees to sell and each would be
held responsible for a breach of the contract. It is an execu
tory contract, to be performed in the future, and, if fulfilled,
results in a sale." 66 C. J. 479.

In Capehart v. Hale, 6 W. Va. 547, it was held that the
promise or agreement by one person to convey or transfer
land or an interest therein to another and either the actual

payment by the latter, of the consideration, or the promise
or agreement to pay it, together, constitute a contract of
sale.
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A contract of sale creates a mutual obligation on the part

of one party to sell, and on the part of the other party to
purchase. Range v. Davidson, 242 Mich. 78, 218 N. W. 789.

Stipulations as to payments on purchase price indicate an
intention to sell. Barnett v. Meisterling, 327 111. 564.
A contract of sale rather than an option to purchase is

indicated by an agreement wherein the owner transfers the
use and possession of the land at once to the purchaser.
McGregor v. Ireland, 86 Kan. 426, 121 P. 368. See also
Garvey v. Parkhurst, 127 Mich. 368.
In Bardboo Land, Mining and Leasing Co. v. Winter, 130

Wis. 457, 110 N. W. 413, it was held that there was a con
tract of sale and not a mere option where the vendor was
bound to convey to the purchaser on the terms of the con
tract agreed upon, and the latter was bound to purchase.
The instrument accompanying your request is denom

inated an "application to purchase" and has been consid
ered by the board of regents as constituting no more than
an option by A to purchase, but it would be construed by the
courts according to its content rather than according to its
name. Although the instrument contains a number of pro
visions characteristic of an application to purchase, the
body of the instrument refers to itself as an "offer
*  * * made subject to the * * acceptance of the
said regents of the university of Wisconsin." It was in fact
accepted by said regents in writing as attested to by the
fact that the regents joined in the execution of the instru
ment. The so-called "application to purchase" thus became a
bilateral contract wherein A agreed to make certain pay
ments and the regents agreed to convey the property upon
completion of those payments. By the terms of the instru
ment A is given possession of the land pending delivery of a
deed thereto.

You are therefore advised that the lands involved are

"contracted to be sold by the state" and hence are not ex
empt from taxation.
JRW
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Bonds — Counties — Municipal Corporations — Mu
nicipal Borrowing — Under provisions of ch. 67, Stats.,

county may not issue general obligation bonds for purpose
of defraying county's share of expense of constructing joint
city hall and county building.

July 20,1988.

Lyall T. Beggs,

District Attorney,

Madison, Wisconsin.

You state that the city of Madison and Dane county are
contemplating the building of a joint city hall and county
building and ask whether the county may finance its por
tion of such a project by the issuance of general obligation
bonds under the provisions of ch. 67, Stats.

Counties have only such powers as are specifically
granted to them by statutes and such as are reasonably nec
essary for the purpose of carrying into effect the powers
expressly granted. Frederick v. Douglas County, 96 Wis.
411, 71 N. W. 798. We find no such express statute author
izing a county to undertake such joint construction. The
only remaining question is whether such power may reason
ably be implied from express powers granted. It is appar
ent, from a study of ch. 59, dealing with county powers,
and other sections of the statutes dealing with the same sub

ject matter as well as the statutes dealing with municipal
powers in general, that where the legislature has intended
joint municipal action that power has been specifically au
thorized by express legislation. Thus sec. 46.20, subsec. (1),
Stats, provides:

"Any two or more counties may jointly, by majority vote
of all the members of each county board, provide for a
county home, asylum for the chronic insane, tuberculosis
hospital or sanatorium, house of correction, or workhouse,
which shall be established, maintained, and operated pur
suant to all the statutes relating to the establishment, main
tenance, and operation of similar institutions, respectively,
by any single county whose population is less than two hun
dred and fifty thousand, except as otherwise provided in
this section; and in all respects, except as herein specified.



484 Opinions op the Attorney General

each such institution shall be the county institution of eacn
of the counties so joining."

Counties are authorized to maintain joint normal schools
by sec. 41.42, Stats. If the power to build and maintain
such joint county institutions existed independent of the
statutes above quoted, the statutes would be mere
surplusage.

In Behnke v. Neenah, 221 Wis. 411, 415 (1936), with ref
erence to power of two cities to jointly own and operate a
sewage disposal plant and system under a statute expressly
providing for such joint ownership and operation, the court
uses the following significant language:

"Prior to the 1935 amendment each municipality, by pro
ceeding under chs. 62 and 67 of the statutes, could have
provided for sewers and drains and a sewage disposal plant
or system for its city, but not for a system jointly owned
and operated with another municipality. It is obvious that
the legislative intent in the enactment of ch. 460, Laws of
1935, was to authorize such proceedings as were followed in
the instant case. * * *"

Under the general charter law cities have considerably
more power with respect to their municipal affairs than have
counties. Hack v. City of Mineral Point, 203 Wis. 215.

Special powers are given to Milwaukee county by sec.
59.083, Stats., with reference to consolidation of municipal
services within the county (joint action by municipalities).

We conclude that a county is without power to join with
a city in the joint construction of a city hall and county
building. The power to issue bonds can of course be no
greater than the power to engage in such an undertaking.
Furthermore sec. 67.03 (1) specifically provides as follows:

"Every municipality may borrow money and issue muni
cipal obligations therefor for the purposes specified and by
the procedure provided in this chapter, and for no other
purpose and in no other manner, * * *"

JC.
&

Sec. 67.04 (1) provides the purposes for which counties
may issue bonds. The only provision that could conceivably
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authorize a bond issue for this purpose is (a) of said sub
section, which reads as follows:

"To provide joint county normal school buildings, county
buildings, including county poorhouses, county hospitals,
county hospitals or asylums for the insane, county tubercu
losis sanatoriums, county workhouses and houses of cor
rection; but all outstanding unpaid bonds for these pur
poses shall not exceed in amount at one time one and one-
half per centum of the value of the taxable property in such
county."

You will note that the joint construction authorized is
joint county buildings and that such buildings correspond
to the authorizations contained in sees. 41.42 and 46.20,
Stats.

Our conclusion may be and probably is undesirable in re
sult but in our opinion the statutes will permit no other con
clusion. The remedy is that of enabling legislation.
NSB

Automobiles — Law of Road — Sec. 85.01, subsec. (4),
par. (h). Stats., providing for part year auto license fees,
has reference solely to current license year, and in no event
should fees computed under this section exceed fee for
whole year. Part year fee is computed from date of bill of
sale for which license is sought.

July 20,1938.
Theodore Dammann,

Secretary of State.

You have asked for our opinion on four questions relating
to the interpretation of sec. 85.01, subsec. (4), par. (h).
Stats. This section reads as follows:

"The registration fees named in this section shall be paid
in full on all automobiles, motor trucks, motor delivery
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wagons, passenger automobile busses, motor cycles or other
similar motor vehicles or trailers or semitrailers used in
connection therewith, registered in the state in the previous
year excepting vehicles transferred as hereinafter provided.
For new vehicles and vehicles not previously registered in
this state, the fees shall be computed on the basis of one-
twelfth of the registration fee prescribed for such vehicles
multiplied by the number of months of the year which have
not fully expired on the date of application. When a non-
registered vehicle which has not been used in the current
license year (as shown by the affidavit of the owner) shall
be transferred, the registration fee to be paid by the trans
feree shall be computed in the same manner as provided
above for new vehicles. The legal date of application shall
in all cases be the date of the bill of sale. On any new mo
tor vehicle purchased in Wisconsin by residents of other
states there shall be paid fees as specified in this section
providing that when license plates are returned within
thirty days, a fee of only two dollars shall be charged and
refund made of any money in excess of two dollars."

Each question will be considered separately.

The first question reads:

"A buys a car in Illinois in August, 1935 and licenses the
vehicle in that state for the years 1935, 1936 and 1937. In
May, 1938 he applies for license in the state of Wisconsin.
Is the license fee in Wisconsin to be figured from August,
1935, the date he purchased the vehicle, or from the date in
1938 when he applies for Wisconsin license?"

In answering this question we are assuming that A was
an Illinois resident and moved to Wisconsin in May of 1938.
In Wisconsin, owners of automobiles must annually reg

ister and must annually pay a registration fee. Sec. 85.01,
subsec. (5), Stats. See also XXV Op. Atty. Gen. 131, 134.
Since the registration of motor vehicles is on an annual ba
sis, the license expiring on December 31 of each year, there
is no justification for charging any amount other than that
required to secure a license for the current year.
Under the provisions of sec. 85.01, subsec. (4) (h), above

quoted, the fees for "vehicles not previously registered in
this state" shall be computed on the basis of one-twelfth of
the annual registration fee multiplied by the number of
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months of the year which have not fully expired on the date
of application. A's car would be a "vehicle not previously
registered" and consequently he would be obliged to pay
only a part fee for a 1938 license.
Under the above statute the license fees are computed

from "the date of application." As to the meaning of "the
date of application," the statute .provides: "The legal date
of application shall in all cases be the date of the bill of
sale." In our opinion this provision is applicable only when
the sale has been made in the same year that the license is
sought. If, for example, A purchased a car in July of 1938,
his license fees would be prorated as of July, even though he
did not formally apply for a license until August or Sep
tember. However, if he had purchased the car in 1937 a
1938 license fee would be calculated solely in reference to
1938, it being unnecessary to go back to the date of the sale
in 1937 since such date can have no possible relationship to a
1938 license.

Consequently, in answering your first question, it is our
conclusion that A's license fee should be computed from
May, 1938.

The second question reads as follows:

"B purchases a vehicle in August, 1937 in the state of
Illinois and the retail seller delivers the vehicle to B at his
home in that state but for some reason or another B does
not license the car. In July, 1938 he applies for a Wisconsin
license. Is the license fee figured from August, 1937, or
from the date in 1938 when he applies for Wisconsin
license ?"

In line with our answer to the first question, B's license
fee is to be figured from the date in 1938 when he applies
for a license.

The third question reads:

"C purchases a secondhand truck in October, 1937. The
vehicle is not licensed for the current license year (July 1,
1937 to June 30, 1938). In fact, the plates on the vehicle
expired June 30, 1937. The dealer who sold the truck deliv-
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ers it on a garage license at C's place of business, which is
in accordance with the provisions of section 85.02 of the
statutes. The body on the vehicle is not suitable to C's re
quirements. The old body is dismantled and removed and a
new refrigerator body is built on the truck by C in his own
work shop to suit his specific transportation needs. The ve
hicle is not completely equipped to place in operation until
the month of May, 1938. Is the license fee figured from the
month of May, 1988, when C actually places the remodeled
truck in operation, or from the month of October, 1937,
when the purchase occurred?"

In line with our answers to the preceding questions, it is
our opinion that the license fee in this case should be fig
ured from October, 1937, when the purchase occurred, since
such purchase occurred during the current truck license year
(July 1, 1937 to July 1, 1938).

Your fourth question reads:

"D buys a new car in July, 1937, and the vehicle is deliv
ered to his home by the dealer on dealer's plates in accord
ance with the law. The purchaser does not care to use the
car until after October, 1937, at which time he applies for
license. This vehicle has never been licensed before. Is the
license fee calculated from the date of purchase notwith
standing the fact that the car has not been operated by the
individual purchaser up to the moment he applies for his
license, or is it permissible to calculate the fee from No
vember 1, the date his application is made to the secretary
of state?"

In view of the reasons heretofore stated and in accord

ance with the rule of this department in XXIV Op. Atty.
Gen. 717, we conclude that the license fee in this instance is
to be calculated from the date of purchase. The statutory
provision that the legal date of application shall be the date
of the bill of sale must be given effect where both dates fall

within the same registration year.
WHR
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Contracts — Counties — County Asylum Committee —
County Highway Committee — If authorizing resolutions
are silent with respect thereto, both county highway com
mittee and county asylum committee may purchase mate
rials and equipment without letting of bids.

July 20,1938.
Milton L. Meister,

District Attorney,

West Bend, Wisconsin.

You state that your county board pursuant to sec. 82.06,
Stats., authorized the local county highway committee to
purchase certain materials and equipment, but failed to
specify with regard to the purchase whether it would be
necessary to let bids. The county asylum committee has also
been authorized to make purchases, no reference being
made to bids. You ask whether or not these purchases can
be made by such committees without the letting of bids.

While it is customary to let bids for all such contracts
made by the county boards, it is not compulsory, in the ab
sence of a specific statutory provision. Under sec. 82.06,
Stats., the county highway committee is authorized:

"(1) To purchase and sell county road machinery as au
thorized by the county board.

"!l« :l! Hs

"(3) To enter into such contracts in the name of the
county, and to make such arrangements as may be neces
sary for the proper prosecution of such construction and
maintenance of highways and bridges as is provided for by
the county board.

"(4) To direct the expenditure of highway maintenance
funds provided from automobile license fees, or by direct
tax by the county board."

In interpreting this statute the Wisconsin supreme court
has explained in Joyce v. Sauk County, (1931) 206 Wis.
202,206:

"It is clear that the county board has the power under
sec. 82.06 to determine what highway projects shall be un-
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dertaken by the county. It is equally clear that such deter
mination having been made, the county highway committee
is expressly vested with power to make contracts binding
upon the county for the prosecution of this work.

Looking to the specific provisions of sec. 82.06, Stats., we
find no provisions as to the letting of bids, the legislature
apparently leaving such matters to the discretion of the
counties themselves. Nor do we find any provisions relat
ing to bids for highway purposes under sec. 59.07, Stats.,
defining the powers and duties of the county board. That
the legislature intended to leave the method of letting con
tracts in most instances to the counties is further evidenced

by the fact that it has specifically provided for bids in
regard to certain types of work. See sees. 61.55, 62.15,
59.09, 15.33, Stats.

Since the statutory provisions in regard to county asy
lums are similar to those discussed above with reference to

highway construction and maintenance, there being no
"catch-all" provision requiring bids, it is apparent that the
county asylum committee can exercise its own discretion in
this matter.

We are of the opinion that if the authorizing resolutions
are silent with respect thereto, both the county highway
committee and the county asylum committee may purchase
materials and equipment without letting of bids.
HHP



Opinions of the Attorney General 491

Counties — County Board — County Board Resolution
— Taxation — Tax Collection — Under sec. 74.44, Stats.,
county has authority to become exclusive bidder for tax
certificates. Owners of tax certificates are "lien holders" as

that term is used in county board resolution authorizing
county treasurer to sell tax certificates to "lien holders."

July 21,1938.
Fulton Collipp,

District Attorney,

Friendship, Wisconsin.

You state that the county board by resolution authorized
the county treasurer to bid in for the county and become the
exclusive purchaser of all lands sold for taxes. In the same
resolution the board empowered the county treasurer to sell
the tax certificates so acquired to "the owner or owners of
any of such real estate and to any mortgagee or lien holder
on any such lands or to any heir, legatee, devisee, execu
tor or administrator, having an estate or interest therein;
^  :H It:

We are asked whether the county may become the exclu
sive purchaser of tax certificates.

Sec. 74.44, Stats., authorizes the county to become the ex
clusive purchaser of tax certificates. This section reads in
part:

"(1) The county board of any county may authorize and
direct the county treasurer to bid in and become the pur
chaser of all lands sold for taxes for the amount of taxes,
interest and charges remaining unpaid thereon. * * *."

This statute was held to be constitutional in the case of

State ex rel. Blocktvitz v. Diehl, 198 Wis. 326. It was con
tended in that case by a tax certificate holder that he was
deprived of the opportunity of bidding in additional certifi
cates and was otherwise denied equal protection of the laws,
and that his contract rights were impaired. The court, how
ever, rejected these contentions.

In XX Op. Atty. Gen. 432 this department ruled that a
mortgagee of real property which is about to be sold for
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taxes cannot be a bidder at the tax sale at which the county
treasurer has been authorized to be the exclusive bidder on

behalf of the county.
It should be noted that the resolution of the county board

authorizes the county treasurer to sell tax certificates ac
quired by the county to "lien holders." It is our opinion
that holders of tax certificates are "lien holders" and that

the treasurer therefore has authority to sell tax certificates
to such persons. 61 C. J. 110,8. Curtis L. & L. Co. v. Inte
rior L. Co., 137 Wis. 341; State ex rel. Blockwitz v. Diehl,
supra, 331.

You are therefore advised that a county has the authority
to become the exclusive bidder for tax certificates and that

holders of tax certificates are "lien holders" as that word

is used in the county board resolution authorizing the
county treasurer to sell tax certificates to "lien holders."
WHR

Intoxicating Liquors — Remonstrances against License
— Where no registration of electors is had, correct enumer
ation of all electors in district made by any person therein
may be used in determining what constitutes majority of
electors in district as required by sec. 176.22, Stats.

July 21,1938.

Jacob Fessler,

District Attorney,

Sheboygan, Wisconsin.

You ask what basis should be used in determining the
number of signers required on a remonstrance, counter pe
tition, or consent to grant intoxicating liquor licenses where
a registration of electors is not required in view of that part
of sec. 176.23, subsec. (2), Stats., reading:
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"* * * If there be no registration of voters, then the
last enumeration of the number of electors therein made
pursuant to law, may be used to determine the number of
electors therein at the time of filing such remonstrances,
counter petition, or consent."

It is your opinion that this statute means a majority of
the actual number of electors qualified to vote at the time a

remonstrance is filed. "Electors" are not necessarily those
who voted at the last election. It is a more comprehensive
term and must be held to include those who were qualified

to vote as well as those who voted.

The statute provides that "the last enumeration of the
number of electors therein [in the town] made pursuant to
law" shall be used when determining what constitutes a ma
jority of electors under sec. 176.22, Stats. Clearly, the num
ber of electors voting at the last election may not be used
since it is probable that only a portion of the qualified elec
tors participated. It is well known that a large number of
electors do not vote, especially at local elections. Therefore,
the actual number of electors who may vote must be used
when acting under sec. 176.22, Stats.
LEV

JEM

Criminal Law — Labor — One Day of Rest in Seven —
Words and Phrases — Factory — Plant or establishment
used for artificial production of electricity for sale is not
"factory" within meaning of sec. 851.50, Stats.
Power plant maintained as part of factory where goods

are manufactured is included in terms of statute.

July 22, 1938.

Harry R. McLogan, Commissioner,

Industrial Commission.

You have requested an opinion as to whether a plant or
establishment which is used and operated for the purpose
of producing electricity in a condition fit for use, by arti-
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ficial means, is a "factory" within the meaning of sec.
351.50, Stats., which requires owners of factories and mer
cantile establishments to allow employees, with certain ex
ceptions, twenty-four consecutive hours of rest in every
seven consecutive days.

Sec. 351.50, Stats., is a penal statute, for subsec. (4) pro
vides that violations shall be punished as provided in sec.
101.28, which provides for a forfeiture of ten dollars to one
hundred dollars for each offense.

Penal statutes must be construed strictly, although the
obvious legislative intent must not thereby be defeated. See
State ex rel. Skinners v. Grossman, 213 Wis. 135, 140
(1933). And it was said in Jones v. Milwaukee E. R, & L.
Co., 147 Wis. 427, 435 (1911):

"* * * Where a statute is drastic and its burdens
heavy it is not permissible to bring within its terms by
latitudinarian construction those not named therein."

In XIX Op. Atty. Gen. 501 this office had occasion to de
fine the word "factory" in ruling that a shipyard and a
stone quarry are factories within the meaning of the stat
ute. It appears from the authorities there cited that a fac-
ory is a place where something is manufactured, usually
from raw or partly wrought materials. It is not necessary
to consider here whether the product of a factory must nec
essarily be "goods, wares, or utensils" or "articles of trade"
(although this would seem to be the case), since it is con
sidered that the production of electricity is not "manufac
turing" in the commonly understood sense of the term.
The term "manufacture of electricity" has not been found

elsewhere in the statutes, although sees. 196.01, 196.06 and
197.01 refer to the "production * * * of * * *

light * * * or power," and sec. 76.02, subsec. (8), par.
(c) refers to "Generating * * * electric current."
Nor is electricity referred to in common speech as being
"manufactured." Webster's New International Dictionary
defines "powerhouse" as "A building in which mechanical,
electrical, or other power is generated."

It is considered that to rule that the term "factory" in
cludes electrical powerhouses would be a violation of the
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rule of strict construction of penal statutes as well as of the
general rule that non-technical words are to be "construed
and understood according to the common and approved
usage of the language." Sec. 370.01. subsec. (1), Stats. Nor
is any reason perceived why a broader construction is nec
essary to give effect to the legislative intent, since it is per
fectly plain that the legislature did not intend to extend the
benefit of the statute to persons in all occupations whatso
ever.

What has been said applies to establishments engaged
solely in the production of electrical energy for sale. Where
the power plant is maintained by the owner of a factory
where goods are manufactured, and is used to furnish elec
tric current needed in the manufacturing processes there
carried on, it is considered that the power plant is as much
a part of the factory as is the heating plant and that em
ployees working in the power plant are entitled to the same
rest period as are other employees in the factory.
ML

Intoxicating Liquors — Public Health — Pharmacy —
City may not by ordinance require registered pharmacist
holding permit under sec. 176.18, subsec. (1), Stats., for
sale of liquor for medicinal, mechanical or scientific pur
poses, to take out also "Class A" license for sale of intoxi
cating liquors.

Municipality has discretion to refuse pharmacist's permit
under sec. 176.18, subsec. (1), but such discretion may not
be abused.

Municipality may not require that liquor be sold only on
prescription for scientific and mechanical purposes.

July 22,1938.

Tax Commission.

Beverage Tax Division.

You call our attention to the following ordinance adopted
by the common council of the city of Edgerton:
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"Section 13.08, is amended by the following addition: No
registered pharmacist holding a permit issued pursuant to
this ordinance shall, unless he holds a retail class 'A', license
for the sale of intoxicating liquor, sell any liquor without
first obtaining a written prescription from a doctor of
medicine."

We are asked whether the holder of a pharmacist's per
mit under sec. 176.18, subsec. (1), Stats., may also be re
quired to have a "Class A" license for the sale of intoxicat
ing liquor.

Sec. 176.18 (1), Stats., provides in part:

"In any town, village or city the governing body may,
upon written application therefor, grant to any registered
pharmacist, as such governing body may deem proper, a
permit to sell within such town, village or city, intoxicating
liquors in quantities less than one gallon for medicinal, me
chanical or scientific purposes only and not to be drunk on
the premises. * *

Sec. 176.18 (2), Stats., provides:

"In any town, village, or city no sale for either medicinal,
mechanical, or scientific purposes shall be made by any such
pharmacist until the person purchasing the same shall for
each sale make and file a certificate in writing, dated and
subscribed by him and witnessed by such registered phar
macist, stating for what purpose the intoxicating liquor so
desired is to be used and that it is not for a beverage; and
also stating in case of a sale for medicinal purposes on a
physician's prescription its date and number and the name
of the physician issuing the same."

The only provision in the statutes relating to the licensing
of a pharmacist is found in sec. 176.18 (9) (a). Stats.,
which reads:

"No registered pharmacist holding a permit issued pur
suant to this section shall, unless he also holds a retail 'Class
A' or 'Class B' license for the sale of intoxicating liquor, ad
vertise for sale either directly or indirectly any intoxicating
liquor except, as hereinafter provided nor shall any such
registered pharmacist display any such intoxicating liquor
in the original package or otherwise in any show window.
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show case or in connection with any soda fountain or in any
other manner in or about his premises except upon wall
shelving not to exceed three feet in length."

There is no requirement to the effect that a registered
pharmacist must have a "Class A" license in order to sell
intoxicating liquor for the purposes specified in sec. 176.18
(1) and (2), Stats. However, a pharmacist may, if he de
sires to do so, obtain a "Class A" or "Class B" license, but
he cannot be compelled to obtain such a license for sales
made by him for medicinal, mechanical or scientific pur
poses only.

Secondly, you inquire whether the governing body of a
town, city or village may refuse to permit a registered
pharmacist to sell intoxicating liquor as provided in sec.
176.18 (1), Stats.
By virtue of this statute the governing body of any town,

city or village may grant a permit to any pharmacist upon
written application by him if the governing body deems it
proper. The phrase "deem proper" used in the statute al
lows for considerable discretion on the part of the govern
ing body, but the exercise of such discretion may not be
abused. In Guarantee Co. etc. v. Mechanics' Sav. Bank &
Trust Co., 183 U. S. 402, the phrase "may deem advisable"
was construed to provide for a considerable discretion on
the part of the person so acting, but it was qualified to the
extent that such discretion could not be abused. The same

construction would undoubtedly apply to the phrase "may
deem proper" as used in sec. 176.18 (1), Stats.
You are therefore advised that the issuance of permits

under sec. 176.18 (1), Stats., is discretionary but that such
discretion may not be exercised arbitrarily and capriciously.

Thirdly, you inquire whether the governing body may re
quire that prescriptions be filled in order to obtain intoxi
cating liquor for scientific and mechanical purposes.
Under the provisions of sec. 176.43 (1), Stats., any city,

village or town may by ordinance prescribe additional reg
ulations upon the sale of intoxicating liquor not in conflict
with the provisions of chapter 176.
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If the municipality were to require that a registered
pharmacist could sell intoxicating liquor only upon the pre
sentation of a physician's prescription, no liquor could be
sold by the pharmacist for scientific or mechanical pur
poses, since a physician may give a prescription for medici
nal purposes only.

It is therefore our opinion that the governing body may
not require a prescription for the sale of intoxicating liquor
for scientific or mechanical purposes.
WHR

Tuberculosis Sunatoriums — Ch. 285, Laws 1937, does
not authorize county which does not have county tubercu
losis sanatorium to erect one and include such capital in
vestment as item of cost in computing actual per capita cost
of maintenance.

July 23,1938.
Board of Control.

In your letter you state:

"X county, which does not own a county tuberculosis san
atorium at the present time, is contemplating erecting one
and inquiry is made whether chapter 285, laws of 1937, is
applicable in that the whole institution could be amortized
over a period of twenty years as 'new additions.' "

Charges for a patient in a tuberculosis sanatorium are
based upon actual per capita cost of maintenance (ch. 50,
Stats.) except in so far as ch. 285, Laws 1937 (sec. 50.07
subsec. (2), par. (d), Stats.) otherwise authorizes, and, ex
cept as said chapter otherwise authorizes, capital invest
ment is not part of the annual cost of maintenance.
Ch. 285, Laws 1937, as an emergency measure authorizes

capital investment to be included in the annual cost of main
tenance, but the situations are limited by said chapter with
respect to when capital investment may be included. The
chapter in part provides;



Opinions op the Attorney General 499

*  * 1. As an emergency measure to encourage the
expansion and improvement of the facilities of county tu
berculosis sanatoria, * *
"2. Such additional item of cost so included shall be based

on the cost of any addition to a sanatorium or any part
thereof which shall be made after January 1, 1937. Any
such addition shall be approved by said board * *
"3. For the purpose of this para^-aph, expenditures for

the addition to any existing sanatorium * *

The entire tenor of ch. 285, Laws 1937, seems to be to en
courage improvement and expansion by counties of existing
sanatoria by additions thereto. The statute is by express
language so limited in its application.
We are of the opinion that ch. 285, Laws 1937, does not

authorize a county which has no tuberculosis sanatorium to
build one and include the capital investment as an item of
cost in computing the actual per capita cost of maintenance.
NSB

Taxation — Tax Sales — Tax certificates issued in 1921

owned by county and void because of insuflficient descrip
tion may be canceled by county board twelve years after tax
certificates were issued. Taxes for such years may be subse
quently assessed by county board, charged back to munici
pality, placed upon assessment roll and tax certificates sub
sequently issued for failure to pay such subsequently as
sessed taxes are valid, there being no statute of limitations
with reference to sec. 75.25, Stats., and such procedure be
ing authorized by said section.

July 25,1938.

Louis W. Cattau,

District Attorney,

Shawano, Wisconsin.

You state that application has been made to your county
board to cancel two tax certificates, Nos. 5502 and 5503, sale
of 1934, which tax certificates are held by Shawano county.
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Application is made upon the grounds that the certificates
are illegal and void. You state the facts as follows:

"We desire to secure an opinion as to the legality of these
tax certificates on the following statement of facts: In 1920
the two parcels of land were assessed by the town assessor
in the usual manner. No argument exists upon the justness
of the tax levied at that time.
"The description of one assessment was N E 1/4 of the

S W 1/4 except 12.32 acres, Sec. 84, Township 28^ Range 14,
27.68 acres. The description of the second parcel was as
follows: N E 1/4 of the S W i/4, beginning 33 rods South of
N E corner North 7-16 ft. W. 20 South 7-16 East 28, Sec
tion 34, Township 28, Rang-e 14, 1 acre.
"The taxes were not paid. The above two descriptions

were sold in the tax sale of 1921 and two certificates were
issued to Shawano county, being certificates no. 295 and 296
of the sale of 1921. According to the records all taxes as
sessed in that forty were paid excepting the two above
descriptions.
"In the fall session of the county board in 1933 these two

certificates of the sale of 1921, numbered 295 and 296, to
gether with quite a number more, were presented to the
county board for cancellation and correction on application
of the county treasurer. The certificates were canceled by
the board. The board also corrected the descriptions and di
rected that the tax be charged back to the town under the
new description.
"The corrected descriptions are as follows: Description

No. 1: The N E 14, of the S W i/i, of Sec. 34-28-14 East, ex
cepting therefrom the North 20 rods of the West 8 rods of
said forty and also excepting the following: Commencing
at the Northeast corner of said forty, thence West 28 rods,
thence South 20, East 8 rods. South 20 rods. West 3 rods.
South 6 rods and 16 feet. West 7 rods. South 30 rods. East
20 rods. South 50 feet to South line of forty. East 10 rods to
Southeast corner of said forty. North 80 rods to beginning.
Description No. 2—The East 23 rods of the North 6 rods
and 16 feet of the S 1/2 of the N E 1/4, of the S W 1/4, Sec. 34,
Twn. 28, R. 14.
"In the tax roll of 1933 special assessments for the tax of

1920 on the above corrected descriptions were made, which
special tax was not paid and on the 7th day of August, 1934,
these certificates were purchased by the county. It is these
two certificates, number 5502 and 5503, of the sale of 1934,
that are now sought to be canceled as illegal and void. Taxes
on said property had been paid all these years outside of the
year 1920 and the owner has had possession of the
property."
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You have presented a number of questions, all of which
relate to the validity of these two certificates.

Sec. 75.25, Stats., provides as follows:

"If the county board, on making an order directing the
refunding of money on account of the invalidity of any tax
certificate or tax deed, shall be satisfied that the lands de
scribed in such certificate or deed were justly taxable for
such tax or some portion thereof; or, when the treasurer
shall have withheld from sale any delinquent lands under
the provisions of section 74.39, they shall be satisfied that
such lands were justly taxable for such tax or some portion
thereof, they shall fix the amount of such tax justly charge
able thereon on each parcel thereof, and direct the same to
be assessed in the next assessment of county taxes, with in
terest thereon at the rate of eight per cent per annum from
the time when such tax was due and payable to the end of
the year in which such tax will be levied; and the county
clerk, in his next apportionment of county taxes, shall
charge the same as a special tax to the town, city or village
in which such lands are situated, specifying the particular
tract of land upon which the same are to be assessed and
the amount chargeable to each parcel and the year when the
original tax was assessed, and certify the same to the clerk
of the proper town, city or village; and the clerk receiving
such certificate shall enter the same on the tax roll
accordingly."

In XXII Op. Atty. Gen. 16 we ruled that there was no
statute of limitations with respect to action taken by the
county board under sec. 75.25 when the certificates are
owned by the county. See also Roberts v. Waukesha Co.,
140 Wis. 593, XXV Op. Atty. Gen. 57 and XVI 33.
We are of the opinion that the original descriptions were

insufficient for taxation purposes. The certificates were
owned by the county and were insufficient for taxation pur
poses. Head v. James, 13 Wis. 718. As the void certificates
were held by the county and there is no statute of limita
tions with respect to county action under sec. 75.25, under
such circumstances the county board had the power, acting
under that section to cancel the certificates and take the ac

tion that was taken.

No question is presented with respect to the validity of
certificates Nos. 5502 and 5503, sale of 1934, except the
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question of the power of the county board to cancel, charge
back to the municipality and the municipality's power to
place upon the tax roll for the succeeding year. As there is
no applicable statute of limitations, we are of the opinion
that the cancellation, subsequent charge back and assess
ment resulting in the sale of the lands for tax delinquency
and the issuance of the certificates in question to the
county was authorized under the provisions of sec. 75.25,
Stats., and that the certificates in question are valid.
The case presented is not a case of assessment of omitted

property under sec. 70.44, Stats., where there is a three-
year statute of limitations with respect to subsequent assess
ment, but a case of attempt to assess, levy and tax the
original tax certificates thus issued being void by reason

of insufficient legal description.
NSB

Contracts — Labor — Wages — Municipal Corporations
— Municipal Law — Sec. 66.29, Stats., is inapplicable to
construction work carried on by state through its boards
and commissions.

July 25,1938.

Charles A. Halbert, State Chief Engineer,

Bureau of Engineering.

You have requested our opinion .as to the applicability of
sec. 66.29, Stats., to construction work carried on by the
state of Wisconsin through its boards and commissions.

Sec. 66.29, Stats., was created by ch. 895, Laws 1988, as
part of the municipal law of the state. The state is not a
municipality. The state is sovereign and municipalities are
created by the state. It would seem to follow that when the
legislature attempted to define municipality (sec. 66.29,
subsec. (1), par. (b) to "mean and include any county,
town, city, village, school district, board of school directors.
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sewer district, drainage district, or any other public or
quasi public corporation, hoard or other public body
*  * the legislative intent must have been with refer
ence to boards and public bodies of municipalities (crea
tions of the state) rather than of the state itself.
You have noted the variance between sees. 103.49 and

66.29 (6), Stats. As we construe sec. 66.29, Stats., to have
no application to state contracts, there is a variance but no
conflict between the two statutes. By virtue of sec. 66.29
(6), municipalities have discretion as to whether public
contracts shall contain any provision with respect to wage
rates, hours of labor, etc. Officers of the state do not have
a similar discretion under sec. 103.49. The legislature has
spoken and fixed the standard.
NSB

Civil Service — Lay Offs — Where civil service em
ployees are laid off pursuant to rules established by bureau
of personnel and in accordance with provisions of sec. 16.24,
subsec. (2), Stats., no liability for back pay exists when
such employees are subsequently reinstated under revised
rules of bureau of personnel.

July 26,1938.

Public Service Commission.

You state that in December of 1935 lack of funds necessi
tated the laying off of ten transportation inspectors. At
that time the rules of the bureau of personnel required that
lay offs be in inverse order to the length of service within a
particular district. After the dismissal of the inspectors the
bureau of personnel revised its rules on lay offs, making
lay offs depend on seniority throughout the state rather
than on administrative district basis. In 1936 eight of the ten
inspectors who had been suspended were reinstated. Four
of the eight reinstated inspectors claim that they were ille-
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gaily suspended and demand that they be paid the salary
lost because of their suspension. You inquire whether such
inspectors are entitled to back salary for the period of their
suspension.
The inspectors were laid off under authority of sec. 16.24,

subsec. (2), which reads in part as follows :

*  * jji Qf reduction in force because of

stoppage or lack of work or funds or because of material
change in duties or organization, permanent employes shall
be laid off in accordance with rules established by the bu
reau. * *

By the above quoted part of sec. 16.24 subsec. (2), when
lay offs are necessitated because of lack of work or funds or

because of reorganization, they shall be "in accordance
with rules established by the board." The ten inspectors who
were laid off were laid off because of lack of funds and they
were laid off in accordance with the civil service rules in ef

fect at the time of the lay off. The statutory procedure re
quired by sec. 16.24, subsec. (2), was strictly adhered to
and consequently their suspension was in all respects legal.
A subsequent revision of the civil service rules could not
work retroactively and make illegal lay offs which at the
time were legal. The change from a district basis to a state
wide basis in determining seniority could operate prospec-
tively only. Such a change could in no wise affect the le
gality of lay offs which were made under the old rules based
on seniority within a district.

It is therefore our conclusion that the public service com
mission is not liable for back salary of those transportation
inspectors who were laid off in the year of 1935 under the
circumstances stated above.

WHR
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Corporations — Securities Law — Evidence of indebt
edness exempt when issued under sec. 189.03, subsec. (3),
Stats. 1927, continues to be exempt under sec. 189.03, sub-
sec. (1), par. (k). Stats., from requirements of securities
law.

July 27,1938.
Banking Commission.

In 1928 the X Paper Mills Company and its wholly owned
public utility subsidiary, the X Electric Company, issued
certain securities which were the joint and several obliga
tions of both companies. As a public utility the issue of se
curities of the X Electric Company was regulated by the
railroad commission. Thus, by virtue of the provisions of
sec. 189.03, subsec. (3), Stats. 1927, that the securities law,
chapter 189, Stats., should not apply to "securities of cor
porations operating * * * public utilities, the issue of
whose securities is regulated by the commission, * * *"
it was not necessary to obtain a permit from the railroad
commission for the sale of said securities at the time of is

suance. Subsequently, in November 1936, the X Electric
Company was dissolved and X Paper Mills Company ac
quired all its assets and assumed all its liabilities.
You state that the aforesaid securities are now out

standing and dealers are trading in them from time to time.
You ask whether such securities are exempt under sec.
189.03 (1) (k) Stats. 1937, from the provisions of the se
curities law, chapter 189, Stats., prohibiting the sale of se
curities unless registered with the commission.

Sec. 189.03, Stats., provides:

"(1) Except as hereinafter provided the provisions of
this chapter prohibiting the sale of securities unless regis
tered by the commission shall not apply to the following,
which shall be known as exempt securities;

<<$ 4: He

" (k) Evidences of debt outstanding prior to the date this
act becomes effective which were theretofore exempt under
the provisions of the chapter hereby repealed."

This section came into the law by virtue of ch. 158, Laws
1933, and that chapter repealed sec. 189.03 (3), Stats. 1931.
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This latter section contained the same provision as the 1927
statutes, namely, that the provision of the securities law
should not apply to "Securities of corporations operating
*  * * public utilities, the issue of whose securities is
regulated by the commission, * * *."
The securities in question were "evidences of debt" which

were outstanding in 1933 when chapter 158, Laws 1933
(sec. 189.03 (1) (k). Stats. 1933) was enacted. It is not
doubted that these securities were exempt from the securi
ties law under the law that was repealed by that chapter. As
these securities were exempt under the law that was re
pealed, they are by express language (sec. 189.03 (1) (k)
Stats.) exempt under the revamped securities law.
HHP

Education — Vocational Education — Phrase "board of

vocational and adult education" as contained in sec. 41.18,
Stats., refers to local board of education, not to state board
of vocational and adult education.

July 27,1938.

Board of Vocational Education.

You refer us to sec. 41.18, Stats., and ask for an opinion
of this office as to the construction of the following quoted
part:

"* * * Any person over the age of fourteen years
who shall reside in any town, village or city not having a
vocational and adult education school, and who is otherwise
qualified to pursue the course of study, may with the ap
proval of the board of vocational and adult education, he al
lowed to attend any school under its supervision. Nonresi
dent pupils shall be subject to the same rules and regula
tions as resident pupils."

You request a construction of the phrase "board of vo
cational and adult education," as used in the above quoted
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statute, and ask whether the board therein referred to
means the state board of vocational and adult education.

Sec. 41.15, Stats., provides for the creation and mainte
nance of local boards of vocational and adult education, and
prescribes the duties of said boards. One of the duties
therein set out is "to establish, foster and maintain schools
of vocational and adult education." Subsec. (4) thereof ex
pressly provides:

"The local board of vocational and adult education
*  * * with the co-operation of the state board of voca
tional and adult education, shall have general supervision of
the instruction in the local schools of vocational and adult
education."

The whole import of sec. 41.15 is to vest the primary con
trol and supervision of the local schools of vocational and
adult education in the local boards, this authority to be ex
ercised with the co-operation of the state board. Sec. 41.15
(10) (a) specifically provides:

"Said local board shall have exclusive control of the
schools established by it and over all property, acquired for
the use of said schools, except as otherwise provided by the
statutes. * * *"

The co-operative supervision of the state board of control
is state-wide. If any significance is to be attached to the
language "under its supervision" in sec. 41.18, the language
must refer to the local board. As applied to the state board
such language is mere surplusage.
We conclude that the board referred to in the latter part

of sec. 41.18, Stats., is the local board of vocational and
adult education.

HHP

NSB
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Taxation — Exemption — Personal property owned by
federal government on real estate used for coast guard pur
poses, located within township, is exempt from taxation,
and local authorities are not authorized to assess it.

July 28,1938.

Herbert Johnson,

District Attorney,

Sturgeon Bay, Wisconsin.

You have submitted the following question:

"Can the assessor of the township levy a personal prop
erty tax against personal property owned by the federal
government on real estate used for coast guard purposes lo
cated within the township?"

Under article VIII, section 1 of the state constitution, it
is provided:

"The rule of taxation shall be uniform, and taxes shall be
levied upon such property with such classifications as to for
ests and minerals, including or separate or severed from the
land, as the legislature shall prescribe."

It is evident that the legislature, under this provision,
may exempt property from taxation. Under this power, the
legislature has passed numerous laws exempting certain
property, both real and personal, from taxation.
In sec. 70.11 of the Wisconsin statutes, it is provided:

"The property in this section described is exempt from
taxation, to wit:
(1) That owned exclusively by the United States or by

this state except lands contracted to be sold by the state and
except state lands hereinafter provided; * * *."

We take it from your question that the property in ques
tion is exclusively owned by the federal government. Un
der the above quoted provision of our statute and constitu
tion, there can be no doubt but that your question must be
answered in the negative. See Comstock v. Boyle, 144 Wis.
180, 186.
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Furthermore, regardless of sec. 70.11 (1), Stats., neither
the state nor the federal government may tax the property
or an instrumentality of the other. McCulloch v. Maryland,
17 U. S. (4 Wheat.) 316, Osborn v. Bank of the United
States. 22 U. S. (9 Wheat.) 788.
LEV

JEM

Public Officers — Chairman of Northern Lake States
Regional Committee — Director of Regional Planning —
State director of regional planning may accept federal ap
pointment as chairman of northern lake states regional
committee without jeopardizing state office.

July 80,1988.
M. W. Torkelson,

Director of Regional Planning.

You state that you have been selected as chairman of the
northern lake states regional committee, which committee
was organized through an order of the president of the
United States and has for its objective the formulation of
recommendations looking to the rehabilitation of the cut-
over region included in the states of Michigan, Minnesota
and Wisconsin. In the course of this work and in the inter

ests of the committee it will be necessary for you to do a
certain amount of traveling in which expense will be in
curred. The purpose of the appointment is in order that
this expense may be borne by the government of the United
States.

You have been requested to subscribe to the oath of of
fice prescribed by sec. 1756, Revised Statutes of the United
States, and you wish to be advised whether subscribing to
said oath and accepting this office (if it is an office) will
jeopardize your present office with this state.
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There is no provision in the federal or state constitution
that would prohibit your accepting such office nor is there
any federal or state statute that would prohibit acceptance
of such office. You are therefore advised that you may ac
cept the appointment in question without jeopardizing your
state office.

NSB
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Tuberculosis Sdnatoriums — Items are considered,
mostly installations, as to whether said items come within
purview of sec. 50.07, subsec. (2), par. (d). Stats.

August 4,1938.
Board op Control.

Attention A. W. Bayley.

In connection with the Eau Claire county sanatorium ad
dition, you have submitted eight items and inquire whether
they come within the purview of sec. 50.07, subsec. (2), par.
(d). Stats. The items submitted are as follows:

"1. General Electric X-Ray Corporation—^x-ray unit
wired in and permanently a fixture in the x-ray room—
$4,000.00.
"2. 1 Scanlan-Morris battery of sterilizers (dressing, bed

pan, and instruments.) built into the wall, steam, wire and
water connected—$1,458.70.
"3. H. H. Tanner—Grading for lawn, sowing and plant

ing shrubbery, new addition—$900.00.
"4. Guy W. Warden—Sidewalk, retaining wall and steps,

new addition—$464.00.
"5. Colson (i)orporation—Three food conveyors with

heated lower compartments, wire and steam connected—
$717.24.
"6. Joesting & Schilling Comply—^three Colt autosan

dishwashers—^wire, steam and water connected—$836.00.
"7. Joesting & Schilling Company—1 Hobart food mixer,

slicer and chopper unit wired in—$549.50.
"8. U. S. Hospital Supply Company—1 Alpine Sun Han-

ovia lamp for heat treatments wired in—$250.00."

Assuming that these items were installed subsequent to
January 1,1937, in connection with an addition to the sana
torium which was constructed in whole or in part subse
quently to January 1, 1937, we advise as follows:
The expenditures listed as items 3 and 4 are for general

ground improvement in connection with the construction of
a new addition to existing sanatorium buildings. In an
opinion dated May 5, 1938 (XXVII Op. Atty. Gen. 271), it
was stated that such expenditures could not properly be in
cluded unless they were so related to structural improve-
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ments as to be a part thereof. There is no doubt that the
erection of new buildings or additions to old ones necessi
tates also the construction of walks and steps leading
thereto and the improvements of the grounds surrounding
such structures. This must be done in order that the new

additions may in appearance and operation constitute a part
of the existing unit. Expenditures made for such improve
ments are a part of structural improvements and come
within the meaning of subsec. (2), par. (d) of sec. 50.07,
Stats.

The other items listed in the request are all in the nature
of equipment or machinery to be used in the new addition.
In an opinion of April 1, 1938 (XXVII Op. Atty. Gen. 201),
it was said, p. 202, that "the problem of machinery, equip
ment, fixtures and furnishings * * * is governed by
the law of fixtures, since it is evident that the legislature
had in mind 'additions' to sanatorium buildings, rather than
to the personal property used in connection therewith."

It has been said of the law of fixtures in general that the
question is dependent primarily upon three considerations,
physical annexation, adaptability to the use and purpose to
which the reality is devoted, and the intention of the par
ties. See Rinzel v. Stumpf, 116 Wis. 287, 93 N. W. 36;
Baringer v. Evenson, 127 Wis. 36, 106 N. W. 801; People's
Savings & T. Co. v. Sheboygan M. Co., 212 Wis. 449, 249
N. W. 527. The factor of physical annexation has fre
quently been said to be of minor importance, however. See
Standard Oil Co. v. La Crosse S. A. Service, 217 Wis. 237,
258 N. W. 791 and cases cited therein. Thus in McCorkle v.
Robbins, 222 Wis. 12, 267 N. W. 295, it was held that cer
tain machinery constituted fixtures even though such ma
chinery was not connected to the building except by water
pipes and electric wiring. The controlling factor in that
case as indicated by the court was the intent of the party
making the annexation as evidenced by the fact that the ma
chines in question were clearly adapted to and were put by
the owner of the realty and the machines to the use to
which he devoted the realty and the installed as an en
tirety. It would seem that the rule in Wisconsin is that ma
chinery and equipment may be classed as fixtures if the in
tent of the person installing the same is that such equip-
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ment shall be a permanent attachment to the realty, and
such is evidenced by physical attachment or adaptability to
the use to which the realty is put plus actual use in that
way. While physical attachment is frequently minimized as
a factor of importance, it is an element which can not be ig
nored. As evidence of intent, it is exceedingly important
and there are no cases in Wisconsin in which it has been
held that mere loose, movable tables or furniture are
fixtures.

In applying the principles discussed above to the items in
question a factor peculiar to these cases should be consid
ered, namely, the purpose of the legislature in enacting the
provision. That purpose is clearly indicated by the words
of the act itself "to encourage the expansion and improve
ment of the facilities of county tuberculosis sanatoria." Un
doubtedly all the equipment listed will improve the facilities
of the Eau Claire county sanatorium and for this reason a
liberal application of the law of fixtures would seem justi
fied in order that the legislative purpose may be given ef
fect. Since the law with respect to fixtures is somewhat un
settled, considerations of policy may play an important part
in certain cases. In the instant case, the policy is set by the
legislature by the portion of the act quoted above.

Applying the principles discussed, it must" be held that
the items listed as 1 and 6 are fixtures and may be included
as part of the new addition. The sterilizer listed as item 2
is also a fixture and its cost may be included in fixing main
tenance charges. To the cost of the sterilizer may be added
the cost of any accessories necessary to the operation
thereof and especially designed as a part thereof. All of the
equipment enumerated above appears to be substantially
attached to the building and is apparently designed to be
permanently fixed in the place attached.

Items 5, 7 and 8 are not fixtures, however, and do. not
come within the meaning of subsec. (2) (d), sec. 50.07,
Stats. Each of those expenditures is for equipment which is
readily movable and in the case of the sun lamp and food
conveyor is especially designed to be moved about. Such
equipment, as well as the food mixer, is much like furniture
having little if any physical connection with the realty; it
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may be removed from the building with little trouble and no
damage.

You are advised that items 1, 2, 3, 4 and 6 come within
the purview of the statute; items 5, 7 and 8 do not and
should be disallowed.

NSB

Automobiles — Law of Road — Residents of South Be-
loit, Illinois, whose cars are registered in that state and who
are not required by laws of that state to have operator's
license must obtain Wisconsin operator's license to operate
their cars upon highways of this state in excess of thirty
days in any one year.

August 6,1938.

John Matheson,

District Attorney,

Janesville, Wisconsin.

You have asked whether the several hundred people liv
ing in South Beloit, Illinois, driving cars registered in the
state of Illinois and working in Beloit, Wisconsin, hence
driving into Wisconsin nearly every day, must obtain a
Wisconsin operator's license.
The statutes are perfectly clear on this matter. Sec. 85.08,

subsec. (8), Stats., provides:

"A nonresident who has been duly licensed either as an
operator or chauffeur under a law requiring the licensing of
operators or chauffeurs in his home state or country
*  * * shall be permitted, without examination or a
license under this section to drive a motor vehicle upon the
highways of this state, except as hereinafter provided."

If, under the laws of Illinois, these residents of South
Beloit were required to obtain operator's licenses, they
would not be required to obtain a Wisconsin operator's
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license. However, since the law of Illinois requires only
chauffeurs to obtain operator's licenses (see ch. 951/^, sec.
33, 111. Rev. Stats., 1937), these nonresidents would be con
trolled by sec. 85.08 (8a), Stats, which specifically states:

"It shall be unlawful for any nonresident whose home
state or country does hot require the licensing of operators
or chauffeurs, and who has not been licensed either as an
operator or chauffeur in his home state or country, to op
erate any motor vehicle upon any highway in this state
without first obtaining a driver's license, except that any
unlicensed nonresident who is over the age of sixteen years
and who is the owner of a motor vehicle which has been
duly registered for the current calendar year in the state or
country of which the owner is a resident, may operate such
motor vehicle upon the highways of this state for a period
of not more than thirty days * *

These provisions rest upon the right of the state in the
exercise of its police power to prescribe uniform regulations
necessary for public safety and order upon the highways.
Under these statutes, it is evident that these nonresidents of
South Beloit who operate their cars upon Wisconsin high
ways in excess of thirty days in any one year must obtain a
Wisconsin operator's license. See Berry, Automobiles, 7th
ed.. Vol. 2, p. 243, sec. 2.247, State v. Chandler, 131 Me. 262,
161 Atl. 148 (1932).
NSB
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Ddity and Food — Public Health — Public Officers —
Board of Health — State board of health may make regu
lations requiring sanitary production of fluid milk, cream,
skimmed milk and buttermilk if such regulations are rea
sonably necessary as health measure or to prevent spread of
or to suppress communicable diseases, provided such rules
are in aid of or supplemental to legislative standards and
not in conflict therewith. Such rules may be enforced by
inspectors employed by department of agriculture, this ar
rangement being with common consent of both departments.
If rule is within limits of delegated power, it would not be
invalid merely because it is made applicable to certain situ
ations or localities, if classification is consonant with consti
tutional legislative classification.

August 8,1938.

Dr. C. a. Harper,

Board of Health.

You wish to be advised whether the state board of health

may make regulations requiring the sanitary production of
fluid milk, cream, skimmed milk and buttermilk, these reg
ulations to be enforced through inspectors employed by the
department of agriculture. This arrangement will be by
common consent of both departments.

Milk sanitation regulations are by statute within the jur
isdiction of each of these departments. With respect to the
powers of the state board of health, sec. 140.05, subsec. (1),
Stats., in part provides as follows:

"* * * It shall have power to execute what is reason
able and necessary for the prevention and suppression of
disease. * * *"

Sec. 140.05 (3), Stats., in part provides as follows:

"The board shall have power to make and enforce such
rules, regulations and orders governing the duties of all
health officers and health boards, and as to any subject mat
ter under its supervision, as shall be necessary to efficient
administration and to protect health, * *
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With respect to the duties of the deputy state health offi
cers, sec. 140.07 (2), Stats., provides for inspection of dai
ries, creameries, etc.
Powers are given to the board under sec. 143.02 (4) to

adopt and enforce rules and regulations for guarding
against the introduction of any communicable disease and
for the control and suppression thereof.

With respect to the rule-making power of the department
of markets, sec. 98.07, Stats., makes it the duty

"(1) To make and enforce such regulations, not incon
sistent with law, as it may deem necessary for the exercise
and discharge of all the powers and duties of the depart
ment, and to adopt such measures and make such regula
tions as are necessary and proper for the enforcement by
the state of the provisions of chapters 93 to 100 and chapter
129, which regulations shall have the force of law."

Sec. 93.09 (1) provides that the department may estab
lish standards for the grade of food and farm products and
for receptacles therefor. Sec. 93.09 (5) provides that the
standards and regulations established must not conflict with
any standard or regulation promulgated under authority of
any other statute.

Sec. 97.36, Stats., sets up what appears to be some rather
definite legislative standards with respect to insanitary
milk and cream. It is the duty of the department of agricul
ture and markets to enforce these standards and to make
rules and regulations "as are necessary and proper" for the
enforcement of these standards.

Sec. 14.65, Stats., requires that the several state depart
ments "shall co-operate in the performance and execution of
state work" and, "by proper arrangements" between them
"shall interchange such services of employes, or shall so
jointly employ or make such assignments of employes as the
best interests of the public service require" and that "when
ever the employe * * * jg assigned or required here-
under to perform services for any other" department, he is
"vested with all powers * * * to the same extent
*  * * as though regularly appointed therefor."
We are of the opinion that if the rules and regulations to

be adopted by the board of health are such that it can be
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said that there is a reasonable relationship to the rule and
health and that the rule is reasonably necessary as a health
measure or to prevent the spread of or to suppress com
municable diseases, such rules and regulations are within
the rule-making power of the board. We are further of the
opinion that sec. 14.65, above quoted, is sufficiently broad in
intent and scope to authorize enforcement of the rules and
regulations thus adopted by inspectors employed by the de
partment of agriculture, this arrangement being with com
mon consent of both the parties.

It may be well to invite your attention to sec. 93.09 (6),
Stats., which in substance provides that the department of
agriculture may not adopt a standard or regulation where
any other department has authority to adopt such stand
ard or regulation, and that no other department may adopt
a standard or regulation where the department of agricul
ture has the authority to adopt such standard or regulation
without the joint action of both departments. For the fore
going reason, if the rules that your department proposes
are conceivably within the authority of the department of
markets, it would be well for both departments to jointly
adopt the rule. This would appear to be a desirable precau
tion. In any event it can do no harm. At this point it may
also be well to observe that neither the board of health

nor the department of agriculture and markets or both act
ing jointly can make rules or regulations in conflict with the
state laws with reference to any subject. The legislature by
sec. 97.36 has laid down some standards with reference to
insanitary milk, cream, etc. Proposed rules and regulations
to be established may be in aid of or supplemental thereto
but must not be such as would be deemed to be in conflict

with the state law.

You further inquire whether the state board of health
may make such regulations applicable only to a limited por
tion of the state, such as cities of 4,000 population or more
and the country for two miles surrounding such cities.

It must be conceded that such classiflcation is danger
ously close to a nondelegable legislative function. The
legislature may thus classify if the classification is based
upon any difference in situation of the person or the terri
tory that is germane to the purpose of the regulation. If
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there is no such substantial distinction germane to the pur
pose of the regulation, the classification 'would deny equal
protection of the law and would be in violation of the four
teenth amendment to the constitution of the United States.

The state may not by any of its agencies disregard the pro
hibitions of the fourteenth amendment. Georgia Power Co.
V. Decatur, 281 U. S. 505, 508.

All the law that we have been able to find upon the sub
ject involves the question of constitutional legislative classi
fication as distinguished from classification by an adminis
trative board or agency. So far as we can determine, your
question has never been passed upon in this state or else
where. It is a new question and any conclusion reached
must be based upon an analysis of the present state of de
velopment of administrative law of this state.

It is apparent from the foregoing observations that class
ification within constitutional limits is a power that has
heretofore been exercised by the legislature rather than by
administrative agencies. But it does not follow from this
that classification within constitutional limits is an essen-

tionally legislative function which may not be delegated to
an administrative board or agency. All rules and regula
tions adopted by any board or commission would be within
the power of the legislature to adopt, if otherwise constitu
tional, so that the fact that the legislature may or has acted
exclusively in a particular field is no final criterion by which
to determine whether the power sought to be exercised is
a sovereign power which may be exercised by the legisla
ture alone and which may not be delegated to an adminis
trative tribunal or agency. State ex rel. Wis. Inspection Bu
reau V. Whitman, 196 Wis. 472 (1928) at 496 where the
court says:

"If an executive or administrative officer has authority
either by himself or acting with other officers to do the very
thing that Congress might have done in the exercise of its
legislative power, that is, make a rule of conduct for which
a citizen may be penalized if he disobeys it, it is difficult to
see how it can be said that the power exercised is in one
case legislative and in the other case it is not. The regula
tion made by the administrative officers answers every defi
nition of law. The regulation prescribes a rule of future
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conduct, compliance with which may be enforced in a court
of law. An act of Congress can do no more, and if in the
making of the rules, as is held in the Hampton Case, supra,
the administrative officer may be vested with a discretion as
to what the regulation shall be, then the two acts become
identical. To call one legislative power and the other a
power to make rules and regulations does not change the
substance of the power exercised in each case. * *

The above quoted critical and frank analysis marked a
milestone in the development of administrative law. There
tofore courts had been unwilling to recognize that legisla
tive power could be delegated. That power which the legis
lature delegated to administrative boards and tribunals was
distinguished from legislative power as a "rule-making
power" or as "quasi-legislative."

It is now quite freely recognized by our court that legis
lative power can be delegated. Thus the court in State ex
rel. Atty. Gen. v. Wisconsin Constructors, 222 Wis. 279
(1936), at page 286 says:

"The power of the legislature to delegate to administra
tive officers or boards powers which are legislative is now
generally conceded to be proper, if the legislature first de
clares the policy and sets up sufficient standards for the
guidance of the administrative officer or board. (Citing
State ex rel. Wis. Inspection Bureau v. Whitman, 196 Wis.
472, 220 N. W. 929 and A. L. A. Schechter Poultry Corp. v.
United States, 295 U. S. 495, 55 Sup. Ct. 837, 843, 97 A. L.
R. 947.)"

We seem to have reached a stage in the development of
administrative law where it may now be said that it is only
that power which is essentially legislative and which may,
for lack of a better term, be called sovereign legislative
power which cannot be delegated. As to what is sovereign
legislative power which cannot be delegated, the following
quotation from State ex rel. Wis. Inspection Bureau v.
Whitman, 196 Wis. 472, 505-506, probably states the legal
concept as clearly and concisely as it can be stated:

««:!: * * power to declare whether or not there

shall be a law; to determine the general purpose or policy
to be achieved by the la,w; to fix the limits within which the
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law shall operate,—is a power which is vested by our consti
tutions in the legislature and may not be delegated. When,
however, the'legislature has laid down these fundamentals
of a law, it may delegate to administrative agencies the au
thority to exercise such legislative power as is necessary to
carry into effect the general legislative purpose, in the lan
guage of Chief Justice Marshall 'to fill up the details;' in
the language of Chief Justice Taft 'to make public regula
tions interpreting the statute and directing the details of
its execution.' It is legislative power of the latter kind
which is oftentimes called the rule-making power of boards,
bureaus, and commissions."

Conceding that any law creating an administrative de
partment or agency and delegating rule-making and regula
tory powers to the agency sets up sufficient standards and
sufficiently prescribes the field in which the agency shall
operate so as to meet the test of lawful delegation of legis
lative power in the first instance, there would seem to be no
logical reason why the agency acting within the standards
thus set up and within the prescribed field may not classify
within the same constitutional limits as the legislature it
self. If the rule or regulation is reasonably necessary in
some localities or in some situations in order to carry out
the legislative purpose, and not reasonably necessary in
other situations and localities to carry out the legislative
purpose, it would seem rather absurd to make the rule and
regulation applicable to the whole state—in other words,
regulation where regulation is not necessary, merely to have
the rule upheld as an exercise of delegable legislative power
rather than nondelegable legislative power. We cannot be
lieve that such is the law and are of the opinion that if the
board otherwise acts within the limits of the power dele
gated, the rule or regulation would not be invalid merely
because it is made applicable to certain situations or
localities.

But in adopting a rule based upon classification the board
must act within the limits of constitutional legislative class
ification.

As to the suggested territory, such as two miles sur
rounding cities of certain population, there is no rule of
thumb or yardstick for determining the exact area that may
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be compassed. The test is whether the entire city and sur
rounding territory and persons subjected to the rule are so
differently situated with reference to the purpose of the reg
ulation that it can be said that the classification is based
upon a substantial distinction.
For your guidance we attach hereto as Appendix A the

cases most in point which have dealt with the subject of
constitutional classification.

NSB

Municipal Corporations — Municipal Law — Water
Rates — Twenty-five per cent differential provision in sec.
66.06, subsec. (14), subd. (a), par. 1, Stats., has no appli
cation to charges to be made for water furnished to other
municipally owned water utilities by city of Milwaukee.
If twenty-five per cent differential, where applicable, re
sults in rate in excess of that necessary to produce fair re
turn for service in accordance with commission standards,

such excess may be considered for purposes of arriving at
fair return on value of used and useful property of utility
when establishing rates to be charged to customers within
city.

August 10,19.38.

Calmer Browy, Director,

Public Service Commission.

You state that Milwaukee, in its capacity as a public wa
ter utility of this state, serves customers outside the corpo
rate limits of the city. Besides serving individual consumers
outside the city in the same way it furnishes service to those
within the city limits, it also furnishes water to the city of
West Allis and the incorporated villages of Shorewood,
Whitefish Bay and Fox Point, which water is in turn dis
tributed by these municipalities, in their capacity as public
water utilities, to their own consumers, by means of the
utility property owned by such municipality.
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With reference to charges made by the city of Milwaukee
for water furnished outside the corporate limits, sec. 66.06,
subsec. (14), subd. (a), par. 6, Stats., provides as follows:

"The commissioner of public works of any such city may
issue a permit to the county in which it is located, to any
national home for disabled soldiers, or to any other appli
cant to obtain water from the waterworks in the said city
for use outside of the limits of said city; and for that pur
pose to connect any pipe which shall be laid outside of the
city limits with any water pipe in such city. * * *
conditioned that the said applicant * * * will pay all
charges fixed by said commissioner for the use of such wa
ter * * *, which charges, except as to water furnished
directly to county or other municipal properties, shall not
be less than one-quarter more than those charged to the in
habitants of the city for like use of water. * *

You have requested an opinion as to whether the provi
sion for a twenty-five per cent differential in rates is appli
cable to the service rendered by the city of Milwaukee to the
various municipal utilities.
The statute provides:

"* * * which charges, except as to water furnished
directly to county or other municipal properties, shall not
be less than one-quarter more than those charged to the in
habitants of the city for like use of water. * * *"

It is our opinion that the utilities of the municipalities in
question owned by the municipality are "municipal proper
ties" within the language of the exception. It would seem
that this must necessarily be true as the twenty-five per cent
differential is to be based upon the amount "charged to the
inhabitants of the city for like use of water." Ordinarily,
and so far as we know without exception, municipal utili
ties have no such like use of water within the municipality.
The city of Milwaukee is a water utility and the suburbs to
which this service is rendered are water utilities. There is
no similar water utility "for like use of water" within the
city of Milwaukee. Thus, if these suburb municipal water
utilities were held not to be within the exception of the stat
ute, we would have the anomalous situation of a required
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twenty-five per cent differential but with no legislative or
other standard upon which to base the differential.
You are advised that the twenty-five per cent differential

provision in sec. 66.06 (14) (a) 6, Stats., has no applica
tion to the charges to be made for water furnished to other
municipally owned water utilities by the city of Milwaukee.

You have submitted a further question as follows:

"2. Whether, in your opinion, the excess of rates col
lected for water service furnished outside the limite of the
city of Milwaukee, whether to such municipal utilities or
otherwise, by reason of the requirements of the statute,
should be deducted from the revenue requirements to be met
by the rates charged by the city of Milwaukee to its custom
ers within the city for the purpose of determining whether
the city of Milwaukee is receiving a fair rate of return on
the value of its used and useful property."

If you mean by this question that the twenty-five per cent
differential, where applicable, may result in an excess of
rate over that necessary to produce a fair return for the
service in accordance with commission standards, we per
ceive no reason why such excess may not be considered,
since, for purposes of arriving at a fair rate of return on
the value of the used and useful property of the utility, the
utility must be considered as a whole when establishing
rates to be charged to its customers within the city.
In view of our answer to your first question, it is unnec

essary for us to answer the further questions submitted in
another letter of the same date supplemental to submission
of the questions herein considered, as those questions are
predicated upon a contrary answer to question 1 herein
considered.

NSB
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Bonds — Courts — Employees' Cash Bonds — Funds de
posited by employer under sec. 331.41, subsec. (1), Stats.,
are trust funds. Five thousand dollar limitation is without

reference to employer's individual account and is limitation
only upon amount which may be deposited with respect to
any one trust or individual employee.

August 11,1938.

Banking Commission.

Sec. 331.41, subsec. (1), Stats., in substance provides;

"Where any person, firm, or corporation requests any em
ploye to furnish a cash bond, the cash constituting such
bond shall not be mingled with the moneys or assets of such
person, * * * demanding the same, but shall be de
posited by such person, * * * in any bank, trust com
pany, or federal savings and loan association whose deposits
are insured by a federal agency to the extent of five thou
sand dollars, as a separate trust fund, and it shall be unlaw
ful for any person, * * * to mingle such cash received
as a bond with the moneys or assets of any such person,
*  * * or to use the same. No employer shall deposit
more than five thousand dollars with any one depository.
The bank book, certificate of deposit, or other evidence
thereof shall be in the name of the employer in trust for the
named employe, * *

You have submitted several questions involving the con
struction of this statute as follows:

1. Do funds so deposited belong to the employer?
The statute is specific upon this point. The funds so de

posited do not belong to the employer. Each separate bond
is required by the statute to be deposited "in the name of
the employer in trust for the named employe."

2. If an employer's account with a depository is in excess
of five thousand dollars, may the employer nevertheless de
posit such a bond or bonds with the same depository?

Title 12 U. S. C. A., page 503, sec. 264 (h) (9) (federal
deposit insurance law) provides:
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"Trust funds held by an insured bank in a fiduciary ca
pacity whether held in its trust or deposited in any other
department or in another bank shall be insured in an
amount not to exceed $5,000 for each trust estate, and when
deposited by the fiduciary bank in another insured bank
such trust funds shall be similarly insured to the fiduciary
bank according to the trust estates represented. Notwith
standing any other provision of this section, such insurance
shall be separate from and additional to that covering other
deposits of the owners of such trust funds or the benefici
aries of such trust estates: * *

As the employer's own account for insurance purposes is
separate and distinct from a trust account in the employer's
name for the benefit of a named employee, it is apparent
that an employer may deposit such a bond with the same
depository in which his own account is carried although
his own account is in excess of five thousand dollars.

3. May bond deposits be made with any one depository
in excess of five thousand dollars?

The statute provides that "no employer shall deposit more
than five thousand dollars with any one depository." This
language taken alone and standing by itself without refer
ence to the other language of the subsection would appear to
prohibit such practice. However, the language must be read
in connection with the subject matter dealt with and what
would appear to be the obvious aim and purpose of the leg
islature. It will be noted that this subsection does not
deal with reference to bonds of employees but with refer
ence to a bond of a single employe. The subsection is in the
singular rather than in the plural throughout. The pur
pose and intent of the legislature would seem to be that of
assuring insurance with respect to a bond so deposited. The
statute requires the bond to be deposited as a separate trust
account "in the name of the employer in trust for the named
employe" Each separate bond deposit is a separate trust
and must be deposited as such and as such each separate
trust is insured up to five thousand dollars. As the entire

subject matter of sec. 881.41 (1), Stats., is that of a bond
and 0. bond, deposit, we conclude that the five thousand lim
itation with any one depository must be read in connection
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with the subject matter dealt with and refers to the limit
of deposit with respect to a named employe deposit (one
deposit).
NSB

Appropriations and Expenditures — Bridges and High
ways — Street Improvement — Appropriations under sec.
20.49, subsec. (2), par. (a), Stats., are to be expended by
various municipalities in construction, improvement and re
pair of highways.

August 11,1938.

Thomas E. McDougal,

District Attorney,

Antigo, Wisconsin.

Sec. 20.49, subsec. (2), par. (a), Stats., provides:

"On December 15, 1937, and annually thereafter, to each
town, village, and city, a privilege highway tax in an
amount as herein set forth in lieu of the general property
tax heretctfore assessed on motor vehicles. Each town, vil
lage and city shall receive an amount equal to twenty per
cent of the net registration fees derived from motor vehicles
customarily kept in such town, village or city in the fiscal
year ended the previous thirtieth day of June, but in no case
less than the approximate amount collected by said munici
palities from the property tax on motor vehicles levied in
the year 1930 as computed under chapter 22 of the laws of
1931."

The section is silent as to whether the money so appropri
ated must be expended by the towns, cities and villages for
highway purposes or whether the appropriation may be
used to augment the general fund of such towns, cities and
villages. You have requested our opinion with respect to
same.
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The first appropriation of this nature was made by sec. 3,
eh. 22, liaws 1931, creating sec. 20.49 (2) (a) and provid
ing as follows:

"On February 1, 1932, and annually thereafter, to each
town, village, and city, a privilege highway tax in an
amount as herein set forth in lieu of the general property
tax heretofore assessed on motor vehicles. On February 1,
1932, each town, village, and city shall receive approxi
mately the same amount as it collected from the property
tax on motor vehicles levied in the year, 1930, such amount
to be ascertained as provided in section 85.045. Annually
thereafter, each town, village, and city shall receive an
amount equal to twenty per cent of the net registration fees
derived from motor vehicles customarily kept in such town,
village, or city in the fiscal year ended the previous thirtieth
day of June, but in no case less than the amount paid it in
1932."

This same section of said law, creating sec. 84.01 (4),
provided as follows:

"The legislature of the state of Wisconsin hereby de
clares that the purpose and intent of the act of which this
subsection is a part, is to give the necessary assent to all
federal highway acts and to make provision that will insure
the receipt by the state of any federal aid that heretofore
has been, or may hereafter be allotted to the state, includ
ing all increased and advanced appropriations, to continue
highway improvement on a scale commensurate with the
needs of the state, to provide emergency relief for unem
ployment; to make possible a reduction in property taxes
for highway purposes; and and to meet obligations on
county bonds as provided by law. * * * // govern
ing body of any town, village, city, or county shall fail or
neglect to use any and all increased allotments from the ap
propriation under section 20.A9 for the reduction of high
way taxes, the highway commission, on petitions of tax
payers residing in said totvn, village, city, or county, num
bering five per cent or more of the vote cast for governor at
the last election, alleging such failure or neglect, shall inves
tigate the matter. * * *"

Sec. 1, ch. 4, Laws Special Session 1931, provides as
follows:
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"To enable towns, cities, and villages to begin at the earli
est date possible bridge, street, or highway construction
projects which they have in contemplation and to make pos
sible the use of the moneys which are payable to these mu
nicipalities under the provisions of paragraph (a) of sub
section (2) of section 20.49 of the statutes, (created in
Chapter 22, Laws of 1931) for the reduction of local taxes
levied in 1931 for bridge, street, or highway construction
projects either undertaken in 1931 or proposed to be under
taken in 1932 to provide work for unemployed citizens in
need of relief, the state treasurer shall pay the amounts due
to the respective towns, cities, and villages on February 1,
1932, as soon as possible after the effective date of this act."

In view of this legislative history of. similar appropria
tions, we are of the opinion that appropriations under sec.
20.49 (2) (a). Stats., are to be expended by the various mu
nicipalities in the construction, improvement and repair of
highways.

NSB

Tuberculosis Sanatoriuins — In case of one who has legal
settlement in city located in two counties, both counties are
liable for one-half actual per capita cost under sec. 50.03,
Stats., and in proportion which time lived in particular
county during fiscal year in question bears to entire fiscal
year.

August 12,1938.
Board of Control.

Attention A. W. Bayley.

In your letter you state:

"Mrs. M. was admitted to the Forest Lawn Sanatorium
and is twenty-seven years of age. Her husband has been
living in the city of Watertown continuously from May,
1937, to July 1, 1938, and during that period did not re
ceive public assistance. However, for the period from May,
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1937, until February, 1988, the husband and patient lived
at 714 Vine Street, Watertown, which is located in Dodge
county. For the period from February, 1938, until July 1,
1938, they have lived at 314 South Ninth Street, Watertown,
which is in Jefferson county. Prior to May, 1937, and for a
period of three years, the husband and patient had been
travelling on the road selling for a book company at no defi
nite address at all, merely travelling from town to town in
pursuit of an occupation.
"It would appear, according to the provisions of section

49.02 of the statutes, that the husband had established a le
gal settlement in the city of Watertown by one continuous
residence herein, while not being supported as a pauper.
The patient, in accordance with the same section, would fol
low and have the derivative settlement of her husband."

You invite our attention to sees. 50.03 and 46.10, subsec.
(1), Stats., and inquire whether this case should be charged
to one or both counties or whether it should be charged to
the state as a state-at-large case.

Sec. 50.03, Stats., provides:

"One-half of the actual per capita cost of maintenance
shall be paid by the county in which the legal settlement is
located, pursuant to section 46.10 but nothing herein shall
prevent the collection of the actual per capita cost of main
tenance or a part thereof by the state board of control pur
suant to law."

Sec. 46.10, subsec. (1), Stats., provides in part as
follows:

"* * * The county in which said legal settlement is
located shall be chargeable with the support and mainte
nance in the manner and to the extent provided by law. If
it is found that said person does not have a legal settlement
in any town, village or city, in this state, the state may be
chargeable with all of the support and maintenance, pro
vided the said court, judge, magistrate or board submits a
transcript of the testimony taken for such a finding with
respect to legal settlement to the state board of control, and
the same is approved by said board and is so certified to the
superintendent of the institution to which such person is
committed or admitted. * * *"
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Under the facts presented, there can be no question but
that M had a legal settlement in the city of Watertown at
the time of commitment. Sec. 49.02 (1). It seems quite ap
parent from the above quoted portion of sec. 46.10 (1) that
the legislature intended the state to be chargeable only
where it is found that the person involved "does not have a
legal settlement." No such finding can be made in the in
stant case. The legal settlement in the instant case is in
two counties. Legal settlement within a county is the basis
for determining county liability under sec. 50.08, Stats.
While that section and sec. 46.10 (1) refer to county in the
singular, in view of sec. 870.01, subsec. (2), which pro
vides as follows:

"Every word importing the singular number only may ex
tend and be applied to several persons or things as well as
to one person or thing; and every word importing the plural
number only may extend and be applied to one person or
thing as well as to several persons or things, and every word
importing the masculine gender only may extend and be
applied to females as well as to males,"

it would not appear to be stretching the language of the
statute too much to conclude that where the legal settle
ment is in two counties, each county may be charged for
the year's maintenance upon the basis that the time lived in
that county during the particular fiscal year in question
(sec. 46.10 (2) ) bears to the entire fiscal year.
You are advised that, since M has a legal settlement in

the city of Watertown, which is located in two counties,
both counties are .liable for one-half of the actual per capita
maintenance cost under sec. 50.08, Stats., and in the propor
tion which the time lived in a particular county during a
fiscal year in question bears to the entire fiscal year.
NSB
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Indigent, Insane, etc. — Public Health — Communicable
Diseases — Qmvrantine — Sec. 148.05, subsec. (10), Stats.,
provides procedure for providing for indigent transient
quarantine cases. There should be no conflict between said
section and sec. 49.08, subsec. (9), Stats., in practical ad
ministration of two.

August 12,1988.

Board op Health.

Attention Dr. H. M. Guilford.

You call our attention to sees. 49.08, subsec. (9), and
148.05, subsec. (10), Stats., and state that you feel there is
a conflict between them.

Sec. 49.08 (9), Stats., provides as follows:

"When a poor person is given relief in some other county
or municipality than the one in which he has a legal settle
ment, either county or municipality involved may apply to
the county judge or municipal judge of its county or mu
nicipality for an order directing such poor person to return
to the county or municipality of his legal settlement, all ex
penses of removal to be paid by the county or municipality
in which such poor person has a legal residence or settle
ment. Upon the filing of such petition the county or mu
nicipal judge shall issue an order directing the poor person
to return to such municipality, unless it sJwll clearly appear
that such removal would be against his best interests

Sec. 148.05 (10), Stats., with reference to quarantine of
indigent cases, provides in material part as follows:

"Expenses for necessary nurses, medical attention, food
and other articles needed for the comfort of the afflicted
person, shall be charged against him or whoever is liable for
his support. Indigent cases shall be cared for at municipal
expense. * * * If he is a legal resident of another mu
nicipality of this state, the expense of care shall be paid by
such municipality, or by the county where the county sys
tem for the care of the poor has been adopted, when a sworn
statement of such expense is sent to the proper officers
within thirty days after quarantine."
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The obvious purpose of the quarantine provision in re in
digent cases is to provide a procedure for taking care of
that particular kind of indigent case. The statute is specific
and must control over any general statute that appears to
be in conflict. However, we do not see where there is any
particular conflict between the statutes above cited. In the
ordinary case of indigency, the county judge upon applica
tion therefor must require the indigent to return to the
municipality of residence or settlement "unless it shall
clearly appear that such removal would be against his best
interests" It would be difficult to imagine circumstances
justifying quarantine where it could be said that it would be
to the best interests of the indigent patient that the patient
be returned to the municipality of residence or settlement.
Quarantine is an emergency matter and sec. 143.05 (10),
Stats., specifically authorizes the municipality in which the
quarantine is established (except in counties of five hun
dred thousand or more) to take care of the indigent case,
provide nurses, medical attention, food and other articles
necessary for the comfort of the afflicted person and charge
same back to the municipality of residence or settlement,
provided the sworn statement of such expense is sent to the
proper officers within thirty days after quarantine.
As indigent quarantine cases necessarily present a factual

situation where it would be most difficult, if not impossible,
to find that it is to the best interests of the patient to have
the patient removed to the municipality of residence or set
tlement, it is most difficult to see where there can be any
real conflict in the practical application of the two statutes.
NSB
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School Districts — School Attendance — Words and

Phrases — Employed — Child may be "regularly, lawfully
and usefully employed" upon home farm within meaning of
sec. 40.70, subsec. (1), Stats., only when there is unusual or
peculiar family or farm situation distinguishing case from
other cases in district.

Words "regularly, lawfully and usefully employed" as
used in sec. 40.70, subsec. (1), par. (a). Stats., and "nor to
any child who lives in the country and more than two miles
from the school house in his district," as used in sec. 40.70,
subsec. (1), par. (b). Stats., are construed.

August 12,1988.

John Callahan,

Department of Public Instruction.

You have requested our opinion upon three matters with
reference to the compulsory school attendance law as
follows:

1. An interpretation of the words "regularly, lawfully,
and usefully employed" as used in sec. 40.70, subsec. (1),
par. (a). Stats.

These words have no technical meaning and must be con
strued as commonly understood. The term "regularly" is
opposed to "irregularly." It connotes "steadily" as opposed
to "intermittently." It does not necessarily signify full-
time, continuous employment without any interruption
whatsoever. It does, however, signify continuity of employ
ment with interruption the exception rather than the rule.
The term "lawfully" is construed as in conformity to all

laws with respect to labor and more particularly child labor
and applicable to the age of the particular child in ques
tion. If an employment is in violation of any law of this
state or any rule or regulation of an administrative agency
of this state having the force of law, it cannot be said that
the child is lawfully employed.
The term "useful" may be distinguished from the term

"gainful" as used in sec. 108.05 (4), Stats. "Useful"
appears to be a broader term than "gainful." An employ
ment may be "useful" and yet not "gainful" in the sense of
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a monetary return to the person so employed. "Useful"
would appear to pertain to the rendering of a service bene
ficial either to the child, to the parent or guardian or both.

All three terms must be applied to a particular case or
situation in order to determine whether the case is within

the exception. Cases will arise when it is most difficult to
determine whether the child is within the exception how
ever much anyone endeavors to expound or elucidate terms
that are in use in ordinary everyday conversation. Each
case will have to be determined upon its own peculiar set of
facts. It is impossible to lay down any rule of thumb, easy
of application in all instances and which, when applied, will
automatically produce the correct conclusion.

2. An interpretation of the words "nor to any child who
lives in the country and more than two miles from the
schoolhouse in his district" as used in sec. 40.70 (1) (b),
Stats.

The section referred to exempts children who live in the
country and more than two miles from the schoolhouse in
the district and for whom no transportation is furnished by
the district, from the terms of the compulsory attendance
law. When this statute is applied to specific statutes with
reference to the duty of various districts to furnish trans
portation, it results in a number of children being so locat
ed with respect to the school in the district that they cannot
be compelled to attend school. For instance, in sec. 40.34
(1), Stats., consolidated districts are obliged to furnish
transportation to all children in consolidated school dis
tricts who live over two miles from the schoolhouse. There
is thus compulsory attendance for all children within a con
solidated school district in so far as distance of the child

from school is concerned. The board, however, can be com

pelled to furnish transportation only in the case of common
school districts for children residing in the district and
over two and one-half miles from school and four miles in

the case of a union high school. Thus in a case of a common
school district, children living between two and two and
one-half miles from a schoolhouse and in the case of a union

high school, children living between two and four miles
from the school are exempt from compulsory attendance un-
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less the board furnishes transportation, and the board by
statute is not compelled to furnish transportation.
However undesirable this may be in result, sec. 40.70 (1)

(b), Stats., is specific and when the statute says two miles
we can reach no other conclusion than that it means two

miles.

3. On the validity of employment on the home farm of
children between fourteen and sixteen years of age when
such employment prevents school attendance.
Such employment is permissible and will excuse the child

from compulsory school attendance if it otherwise com
plies with the requirements of sec. 40.70 (1), Stats., and
those requirements have been discussed in detail in answer
to question 1. Farm employment probably presents the
most difficult application of the rule "regularly, lawfully,
and usefully employed." In the main, however, school terms
are so arranged as to permit maximum employment for
rural children upon the home farm without interference
with school work. We would be inclined to scrutinize every
such case very carefully. Such employment, when there ap
pears to be no unusual need therefor or any peculiar facts
or circumstances different from any other family situation,
will not excuse the child from compulsory attendance. Un
less an unusual or peculiar family or farm situation is pre
sented, we are of the opinion that home farm employment
cannot be deemed "regular, lawful and useful" so as to ex
cuse compulsory attendance.
NSB
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Courts — Statutes of Limitation — Public Officers —
School Districts — School District Treasurer — Taxation

— Taxation of Utilities — Electors of school district may
not authorize annual compromise of school district's equit
able proportion of utility taxes under sec. 76.28, Stats. Any
agreement based thereon is void and school district treas
urer has duty, under sec. 40.10, subsec. (2), par. (a). Stats.,
to collect difference between amounts due school district and

those which district received under such agreement and
with respect to which cause of action accrued within six
years.

August 12,1038.

John Callahan,

Department of Public Instruction.

You advise that school district No. 5 of the town of La

fayette has been operating under the following resolution
since 1928:

"Resolved by the electors of school district number five
of the town of Lafayette in special meeting duly assembled
for the purpose;
"That the school board of the school district are hereby

authorized and directed to accept the sum of two hundred
dollars per annum for the amount that the school district is
entitled to under and by the provisions of section 76.28 (19)
of the statutes which provides for the payment by the town
board to the school district of an equitable portion of the
money derived from the taxation of the public utility in the
school district.
"That the sum of two hundred dollars is the sum arrived

at by compromise agreement with the town board of the
town of LaFayette and is to be received in full settlement
each year hereafter as long as such law remains in affect.
"That the payments made by the town are to begin with

the payment to be made June 1st, 1928 and annually there
after and no payments are to be made by the town for any
moneys received by the town prior to that date.
"That the school board of the school district are in

structed to carry out the provisions of this resolution and
the compromise with the town accordingly and the effect of
this resolution shall be binding upon the school district and
the school board hereafter during the existence of said law.
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"The above resolution was adopted by a special meeting
of school district number 5 of the town of LaFayette in
meeting duly assembled and the notices of such meeting ac
curately described the purpose of such meeting and such
meeting was in all things regularly called and conducted"

and that said school district has been accepting two hundred
dollars annually as its equitable share of taxes under sec.
76.28, Stats., since said date. You inquire (1) whether the
electors of the school district had authority to make such
agreement and (2) if not, whether the district may recover
the difference between the amounts which were due the

school district under the statute and the amounts received

under the agreement.
Sec. 76.28, Stats., provides in part as follows:

"(1) The state shall retain fifteen per cent of the taxes
paid into the treasury by any street railway company, light,
heat and power company or conservation and reflation
company defined by section 76.02, and * * * sixty-five
per cent shall be distributed to the towns, cities and villages,
within or through which the business of such company was
carried on and operated in proportion, as near as may be, to
the property located and business transacted within each
such town, city and village; * *

Subsec. (3) of sec. 76.28, Stats., provides that this 65%
shall be distributed as follows:

"In all counties having a population of fifty thousand or
less, fifty per cent of the amount of taxes received by any
town or village from the state treasurer on account of the
assessment of any street railway, light, heat, power or con
servation company shall be retained by the treasurer
thereof for general town or village purposes, and the re
maining fifty per cent shall be equitably apportioned by the
town board or village trustees to the various school districts
or parts of school districts in which the property of such
company is located, in proportion to the amount which the
property of such company within each such school district
bears to the total valuation of the property of such company
in the town or village or part thereof; provided, that no
such school districts shall in any event receive from this
fund an amount, which when added to all other aids re
ceived from both county and state, shall exceed the actual
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cost of operating and maintaining its school. Any excess
above this amount shall be retained by and is allotted to the
town or village. * * *"

Both the town of Lafayette and the school district ex
ceeded the bounds of their authority in making the agree
ment. Subsec. (3) of sec. 76.28, Stats., says that the re
maining fifty per cent "shall be equitably apportioned by
the town board or village trustees to the various school dis
tricts." This provision has been held to be mandatory in its
operation and the town treasurer is permitted no discretion
in the determination of the amount to which the school dis

trict is entitled. State ex rel. Carlson v. Kingston, (1933)
210 Wis. 301, 246 N. W. 318. Moreover, we have the rule of
law that the power of the school districts and the town
boards is limited and can be exercised only as the statute
provides and they are nowhere given power to make any
such agreement as is involved here. Harris v. Joint School
District, 202 Wis. 519, 233 N. W. 97; Town of Swiss v.
United States Nat. Bank, 196 Wis. 171, 218 N. W. 842.
You are advised that the electors of the school district

had no authority to authorize any such compromise or
agreement.

As the electors of the district were without authority to
authorize such compromise or agreement, the agreement is
void and of no force and effect. No question of estoppel is
involved. Toivn of Swiss v. United States Nat. Bank, 196
Wis. 171, 218 N. W. 842; Antigo Water Co. v. City of
Antigo, 144 Wis. 156, 128 N. W. 888.

Sec. 40.10 (2) (a), Stats., with respect to duties of the
school district treasurer provides:

"He shall apply for, and receive, and if necessary sue for
all money appropriated to or collected for the district, and
disburse the same on the order of the clerk, countersigned
by the director and not otherwise."

The school district treasurer not only has the^O^er but
it is his duty to collect the school districfiff'mll equitable
share of this tax money from the town^^and in accordance
with the statutory provision for distribution, sec. 76.28 (3),
above quoted. The tax commission assessed the property of
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the utility; the state collected the tax and the state treas
urer distributed the tax to the municipal units in accordance
with the statute. The town treasurer is without discretion

in the premises and must distribute the tax thus received in
accordance with the provisions of the statute. Where the
town treasurer collects taxes belon^ng to a school district,
he acts as agent of the school district. First Nat. Bank of
Neillsville v. Town of York, (1933) 212 Wis. 264, 249 N. W.
513; Town of Conover v. Eagle River Jt. Union F. High
School Dist, (1933) 211 Wis. 470, 248 N. W. 420. Thus
that portion of the tax received by the town treasurer would
be distributed to the school districts pursuant to the statu
tory scheme, belongs to the school districts and not to the
town. State ex rel. Carlson v. Kingston, (1933) 210 Wis.
301, 246 N. W. 318; Chalupnik v. Savall, (1935) 219 Wis.
442, 263 N. W. 352.

Sec. 830.19 (4), Stats., provides: "An action upon a lia
bility created by statute when a different limitation is not
prescribed by law" shall be brought within six years from
the time the cause of action accrues. This section has been

held to apply to actions for recovery of money brought by
the school district against the county. XXV Op. Atty. Gen.
50. The statute runs against municipalities in the same way
it does against individuals, and in an action for back taxes
due, the town could plead the statute as a defense against
any taxes which became due and payable more than six
years ago. Since a separate amount is assessed and collected
each year which becomes due and owing to the district on
December 1 of the year of assessment and collection by the
town, the statute must be held to have run against those
taxes which became due and owing more than six years ago.
NOB
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Corporations — Securities Law — Stock in A corporation
exchanged for stock in B corporation pursuant to reorgani
zation plan, both corporations continuing to do business and
neither taking over substantially all of assets of other, is not
exempt from registration under sees. 189.05, subsec. (15),
and sec. 189.05, subsec. (6), Stats.

August 18,1988.

Banking Commission.

Attention Frank H. Bixby.

You advise that the A Society (hereinafter the society) is
an Illinois corporation engaged in the business of education
in accounting and related subjects by correspondence. The
B Institute (hereinafter the institute) is a New Jersey cor
poration engaged in the production and sale of executive
training courses and rendering allied services. The society
is now a subsidiary of the institute, the institute owning
99.79% of the outstanding stock of the society.
The institute has had financial difficulties and the society

has become involved by reason of its endorsement of prom
issory notes to a bank in favor of the institute and also by
giving a demand note to the institute as security for a loan.
In order to disentangle the present interests and also to

place the institute on a more sound financial basis, a plan
has been devised whereby the institute will release its pres
ent control over the society. The plan is in brief as follows:
The society will issue new stock, which will be deposited

with a trust company in escrow under the name of the in
stitute. A management group of the society will then so
licit the stockholders of the institute to exchange their stock
for the new society stock under the terms of the exchange
agreement set forth in the prospectus. If the management
group succeeds in obtaining the required number of share
holders to agree to the transfer, the institute stock will be
deposited with the trust company, which company will then
release the new stock of the society directly to the former
institute stockholders. Some of the former stockholders of

the institute will thereby become stockholders of the society.
The institute stock which is thus deposited will then pass
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to the institute, where it will become treasury stock. The
old shares of the society, formerly held by the institute,
will be returned to the society in return for a fixed propor
tion of the new stock of the society.
At the completion of the plan, the status of the two com

panies will be altered to this extent; the two companies will
each continue to engage in the separate businesses which
they pursued under the old set-up. The institute will own
only a fractional part of the new stock of the society and the
companies will operate separately and independently of each
other. They will be bound by a covenant not to compete
with each other in business, such a covenant being included
in the plan. Some of the former stockholders of the insti
tute will have become stockholders of the society.
The society will be reorganized outside of Wisconsin and

none of its stockholders live in Wisconsin. Some of the
stockholders of the institute, however, live in Wisconsin.
The management group will solicit all of the present owners
of institute stock in an effort to obtain the consent of the

required number to the transfer, thus some residents of
Wisconsin will be affected. You inquire whether the new
securities must be registered or whether they fall within
the provisions of sec. 189.05, subsec. (15), Stats., which ex
empts from registration the following:

"The issue in good faith of securities by a company to its
security holders, or creditors, in the process of a bona fide
reorganization of the company made in good faith, or the is
sue in good faith of securities by a company, teking over
substantially all the assets and continuing the business of
another company, to the security holders or creditors of
such other company; * *

It is apparent that the plan provides for an exchange of
institute stock for stock of the society. The institute is mak
ing no reissue of securities. On the contrary, a portion of
its outstanding securities will be returned to the institute to
become treasury stock and thus decrease its indebtedness.
Hence, the first clause of sec. 189.05, subsec. (15), Stats.,
cannot apply since this does not constitute an issue of se
curities by the institute as a reorganizing company to its
security holders.
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The second clause of the subsection above noted is also

inapplicable since it is clearly provided in the plan that each
company will continue to engage in its individual business
independently of the other. The noncompetitive agreement
is further evidence of this fact. Nowhere is there any pro

vision for either company taking over substantially all the
assets or continuing the business of the other.
A similar question was considered recently in Associated

Gas & Elec. Co. v. Public Service Comm., 221 Wis. 519, 266
N. W. 205 (1986), where it was contended that an exchange
of new bonds of a corporation for old bonds of a company
owning the corporation should be exempt from registration.
The court said, pp. 526-527:

"It is also contended that the Company is entitled to ex
change the Corporation bonds without registration under
the portion of sec. 189.05 (15), Stats., declaring that the
provisions of the statutes prohibiting the sale of securities
without registration shall not apply to *the issue in good
faith of securities by a company to its security holders, or
creditors, in the process of a bovxi fide reorganization of the
company made in good faith, or the issue in good faith of
securities by a company, taking over substantially all the as
sets and continuing the business of another company, to the
security holders or creditors of such other company.' But
the Corporation does not come within this language because
the new bonds are not 'issued' to 'its security holders,' but
to the security holders of the Company; and the Company
does not come within the language because it is not 'a com
pany taking over . . . the assets and continuing the business
of the Corporation. The Corporation continues the busi
ness, not the Company. It is suggested that the two corpo
rations are so connected that the one is the other. If so, why
the other? But even so, on this hjrpothesis, the language
would not apply because the Company would not be contin
uing the business of another company, but merely continu
ing its own.
"It is urged that the word 'issue' in the statute should be

construed to cover the bonds of the Corporation as well as
the bonds of the Company. We do not so regard the matter.
The statute was not intended to exempt from registration
bonds to be issued by companies not in process of reorgani
zation. The value of the bonds offered in exchange depends
on the value of the securities back of them. New bonds of
a reorganizing company might rightly be presumed to have
back of them the same security that the old bonds had, and
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therefore be of the same value as the old bonds. New bonds
of another company offered would presumably have differ
ent security back of them. They might therefore be of less
value than the bonds for which they were offered in ex
change. The exchange of such bonds therefore ought not to
be permitted without examination by the commission as to
how they are secured, while the exchange of new bonds of
the reorganizing Company for its old bonds might properly
be permitted without such examination."

Since the securities of the institute will be exchanged for
securities of the society, it appears that such exchange will
amount to a sale which, in view of the above decision, is not
exempt from registration.
The plan provides that the new shares of the society will

be owned by the institute whUe on deposit and that such
ownership will pass directly to those who choose to make
the exchange. It is, therefore, evident that the manage
ment group will not be owners of the new shares at any
time. Hence, no exemption can be claimed under sec. 189.05
(6), Stats.
The plan submitted with respect to exemption under sees.

189.05 (15) and 189.05 (6), Stats., appears to be squarely
ruled by Associated Gas & Else. Co. v. Public Service
Comm., (1936) supra. You are advised that the securities
are not exempt from registration under said sections.
NSB

Counties — Public Officers — County treasurer is liable
for tax misinformation furnished by his deputy to prospec
tive purchaser of land who relies upon information fur
nished to his damage.

August 13,1938.
Milton L. Meister,

District Attorney,

West Bend, Wisconsin.

You request our opinion as to the liability of the county
treasurer upon the following statement of facts:
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"Some one called at his office in the summer of 1938 and
inquired whether the real estate taxes on a certain parcel
of property for the year of 1936 had been paid. One of the
deputies in the treasurer's office advised the person who
made the inquiry that the taxes had been paid, whereas in
fact the taxes on this property were delinquent. The person
who made the inquiry proceeded to purchase the real estate
in question and then later discovered that the taxes actually
were delinquent. "The person from whom the property was
purchased is financially insolvent and the purchaser who
was the individual who made the original inquiry in regard
to the taxes is now contending that the county treasurer is
liable for the amount of the tax because of the advice
given."

The conclusion must be arrived at by a determination of
whether a county treasurer is under a duty to furnish such
tax information and, if so, whether the treasurer is liable
for misinformation furnished by his deputy to a prospective
purchaser of land who relies upon such information to his
damage.

Sec. 59.20, subsec. (9), Stats., with respect to duties of
the county treasurer, provides as follows:

"Make and deliver to any person on demand and payment
of the lawful fees therefor a certified copy or transcript of
any book, record, account, file or paper in his office and
make any certificate which by law is declared to be evidence,
and collect as fees therefor ten cents for each folio of any
copy or transcript and twenty-five cents for each
certificate."

Upon the basis of the foregoing statute, it may be urged
that liability, if any, must be predicated upon a certified
statement. However, such would not seem to be the law.
There is a line of cases in Wisconsin which hold that if a

landowner in good faith applies to the proper officer for the
purpose of paying the taxes thereon and is prevented from
making payment by the mistake, wrong, or fault of such of
ficer, such attempt to pay is equivalent to payment and dis
charges the lands from the lien of such taxes, and he may
thereafter prosecute an action to set aside a tax deed
granted subsequently to such tender the same as if the tax
was paid in fact. The taxes are considered as paid only for
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the purpose of placing the landowner in a position to bring
suit to have the tax deed canceled however, and he must pay
the amount of such taxes plus interest into court before
judgment will be entered for him. Gould v. Sulliwin, (1893)
84 Wis. 659; Gould v. Killen, (1918) 152 Wis. 197; Me-
nasha Wooden Ware Co. v. Thayer, (1912) 150 Wis. 611;
Nelson v. Churchill, (1903) 117 Wis. 10; Edwards v. Up-
ham, (1896) 93 Wis. 455; Bray & Choate Land Co. v. New-
man, (1896) ̂ 2Wis. 211-, Randall v. Dailey, (1886) 66 Wis.
285.

The foregoing cases are grounded upon the proposition
that the county treasurer and county clerk owe a duty to a
landowner to furnish accurate tax information and that the

landowner has a right to rely upon the information thus
furnished. The information need not be certified in order

to justify the landowner relying upon same. It may be oral
or written but without the formality of certification.
The cases above cited are confined to the duty owing to a

landowner or person owning an interest in land such as
entitles said persons to redeem the lands from delinquent
taxes. Such being the duty to a landowner or person owning
an interest in land such as entitles him to redeem, what is
the duty with respect to a prospective purchaser of land? We
do not find where our court has ever ruled upon that duty
but there would seem to be no logical basis for a different
rule. Sec. 59.20 (9), Stats., supports this view in that the
duty to furnish the certified records is to "any person."

Where the question has arisen in other states, these
states appear to have uniformly held that there is a
duty with respect to the prospective purchaser. Phila
delphia V. Anderson, 142 Pa. 357; Elizabeth v. Shirley,
35 N. J. Eq. 515; Elliot v. Dist. of Columbia, 3 MacArth.
(D. C.) 396; Carpenter v. Jones, 117 Mich. 91; Hough v.
Auditor Gen., 116 Mich. 663; Kneeland v. Wood, 117 Mich.
174; Martin v. Barbour, (1888) 34 F. 701, affirmed 140
U. S. 634; Philadelphia v. Glanding, 8 Pa. Co. Ct. 367; Rose-
crans v. Dist. of Columbia, (1886) 5 Mackey (D. C.) 120.
We conclude that the county treasurer owes a duty to

furnish a prospective purchaser of land with accurate tax
information when inquiry is made with respect thereto and
that such information need not be certified in order to en-
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able one injured by misinformation to hold the county
treasurer liable for resulting damages.
The only remaining question is whether the county treas

urer can be made to respond in damages where the misin
formation is furnished by a deputy.

It should be noted that sec. 59.22, Stats., specifically pro
vides that a sheriff shall be liable on his official bond for de

fault or misconduct in office of his undersheriffs, deputy,
etc. There is no similar provision with respect to liability
of a county treasurer in regard to acts of his deputy or as
sistants. The general rule appears to be that in the absence
of a statute imposing liability upon the officer, the officer is
not liable for the acts of his deputy or assistants providing
the assistants by virtue of the law and the appointment be
come in a sense officers themselves or servants of the public
as distinguished from servants of the officer. 102 A. L. R.
175; 1 A. L. R. 222; Robertson v. Sichel, 127 U. S. 507, 85
S. Ct. Rep. 1286 (1888); United States v. Rogde, 214 F.
283 (1914); Murphy v. Emigration Comrs., 28 N. Y. 134
(1863).

However, this general rule seems not to have been fol
lowed in this state. Butler v. Milwaukee, 119 Wis. 526, 97
N. W. 185 (1903). Here the court, in determining whether
a city clerk's bond covered the acts of his assistants so as to
bring them within a civil service exemption clause, said at
pages 522-530:

"* * * That included, in the administration of such
office, acts done by deputies and assistants as well as those
done by the clerk himself. In legal effect all the acts are
those of the responsible head, the city clerk, and so are
within the terms of the official bond. A principal officer is
always liable for the official misconduct of one of his as
sistants, and cannot escape liability therefrom upon the
ground that it was not a personal fault of his. The law
knows only the superior officer in such cases. That is too
elementary to require discussion.
"The place of a mere assistant to a superior officer is one

of less dignity than that of a deputy (9 Am. & Eng. Ency.
of Law, 369), yet the latter, in the absence of some express
provision to the contrary, is regarded in law as the mere
private agent of his superior. He is supposed to act only in
the name of his superior and upon the latter's responsibil-
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ity. The principal and his deputy or deputies are regarded
as but one officer and that officer the principal. Russell v,
Lawton, 14 Wis. 202. It is upon that principle that the offi
cial bond of an officer is generally regarded as covering all
acts of his deputies and assistants within the scope of their
authority, the same as if performed by himself personally,
though he may be entirely ignorant of their conduct.

It should be noted that sec. 925-41, Stats. 1898, then as
now, sec. 62.09 (11) (i). Stats. 1937, provided that the
clerk and his sureties "shall be liable on his official bond for

the acts of such deputy." There was no such provision with
respect to liability for acts of assistant clerks.

While it may be urged that Butler v. Milwaukee, supra,
is out of harmony with the general rule, nevertheless that
case established the rule and established the policy in this
state. It is the law until overruled. Further, we are not
convinced that the case is wrong in principle. There is more
reason for holding an officer liable for the acts of his deputy
or assistants as government becomes complex and the du
ties of the principal officer become so manifold that the pub
lic and those having business contacts with the office are lit
erally barred from any direct contact with the principal
officer than there was in the early development of the state
when population was sparse, the duties of an office not too
burdensome and the public thus able to have direct contact
with the principal officeholder. If the public is to have any
protection at all as duties of office multiply, it would seem
that there is more need for the policy established by Butler
V. Milwaukee, supra, today than there was at the time the
rule was established.

Upon the facts stated, we conclude that the county treas
urer is liable to respond in damages. Robinson v. Rohr, 73
Wis. 436; Gates v. Young, 78 Wis. 98; Johnson v. Brice, 102
Wis. 575.

NSB
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Public Officers — School District Clerk —r Town Clerk —
Village Clerk — Offices of town clerk and school district
clerk are compatible. Offices of village clerk and school dis
trict clerk are compatible. V Op. Atty. Gen. 852, XXIII Op.
Atty. Gen. 605 are followed. XXII Op. Atty. Gen. 43 is
overtuled.

Aug. 15,1938.
John Callahan,

Department of Public Instruction.

You inquire: (1) Are the offices of town clerk and school
district clerk compatible? (2) Are the offices of village
clerk and school district clerk compatible?

This office ruled in V Op. Atty. Gen. 852 and XXIII Op.
Atty. Gen. 605 that the offices of town clerk and school dis
trict clerk are compatible. We ruled in XXII Op. Atty. Gen.
43 that the offices of village clerk and school district clerk
are incompatible. We are unable to find any duties of a
school district clerk and village clerk that so distinguish
these offices from that of town clerk and school district

clerk as to render the former incompatible and the latter
compatible. The reasoning in XXII Op. Atty. Gen. 43 is at
variance with the reasoning in V Op. Atty. Gen. 852 and
XXIII Op. Atty. Gen. 605. We have accordingly reanalyzed
the opinions in question. We conclude that V Op. Atty. Gen.
852 and XXIII Op. Atty. Gen. 605 are sound in analysis and
that the opinion in XXII Op. Atty. Gen. 43 is unsound.
You are advised therefore that the offices of town clerk

and school district clerk are compatible and that the same is
true of the offices of village clerk and school district clerk.
NSB
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Public Officers — County Dance Hall Inspector — Under
sec. 59.08, subsec. (9), Stats., county dance hall inspector
has powers of deputy sheriff and as such may make ar
rest for any offense, misdemeanor or crime committed in
his presence.

August 15,1938.

P. H. Urness,

District Attorney,

Alma, Wisconsin.

You inquire whether a dance hall inspector appointed
pursuant to sec. 59.08, subsec. (9), Stats., is limited in au
thority to that of supervising the dance and making a re
port on the same to the county clerk or whether he can fur
ther make an arrest for any violation of law that occurs in
his presence. Sec. 59.08 (9), Stats., provides for the ap
pointment of such dance inspector by the county board and
further provides:

*  * Such persons while engaged in supervising
public dances or places of amusement shall have the powers
of deputy sheriffs, * *

Our conclusion is that the inspector may make an arrest
when a law is violated in his presence. The statute ex
pressly provides:

««* * Such persons [inspectors] while engaged in
supervising public dances * * * shall have the powers
of deputy sheriffs, * * *"

A deputy sheriff is simply the agent or representative of
the sheriff, the word "sheriff" generally being used in a
generic sense so as to include not only the sheriff proper but
the whole class of officers performing duties usually apper
taining to the office of sheriff, such as the deputy sheriff,
the undersheriff, etc. 57 C. J. 730, IV Op. Atty. Gen. 399.
Thus, in respect to the enforcement of the law, a deputy
sheriff has the same powers as a sheriff. The sheriff's office
has those generally recognized legal duties and functions
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belonging to it at common law, State ex rel. Kennedy v.
Brunst, 26 Wis. 412 (1870); State ex rel. Milwaukee County
V. Bmch, 171 Wis. 474, 177 N. W. 781 (1920), and one of
the incidents of the sheriff's office at common law was the
right to make an arrest without warrant where a breach of
the peace, or any other crime or misdemeanor, was commit
ted in his presence. Otis Allen, Sheriffs, p. 61; XI Op. Atty.
Gen. 242. Thus, the inspector has the authority, as a deputy
sheriff, to make an arrest such as the sheriff himself could
make.

NSB

Taxation — Exemption — Theater building constructed
by lessee under ninety-nine year lease upon property owned
by village, lease being silent with respect to ownership other
than default provision that upon default buildings, fixtures
and improvements "shall be and become the property of
said 'lessor' " is property owned by village where lessee has
no attributes of ownership and is exempt from taxation un
der sec. 70.11, subsec. (2), Stats.

August 16,1938.
John A. Thiel, Director,

Tax Commission.

You request an opinion as to whether a certain building
constructed upon property owned by a village is exempt
from the general property tax under the following set of
facts.

On August 6, 1936, the village of Omro, Winnebago
county, was the owner of a vacant lot situated in said vil
lage. At that time there existed in Omro an unincorporated
association known as the Omro Independent Business Men's
Association. On that date a ninety-nine year lease of this
lot was entered into by and between the city as lessor and
the association as lessee. The lease in substance provided
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for a dollar a year rental; for the lessee erecting a commun
ity theater building and playhouse; for the lessor applying
to WPA to have the proposed building approved as a WPA
project; for the lessee furnishing all money necessary to
supplement WPA funds to erect and complete the building;
for the lessee setting aside and fully equipping one large
room in the basement of the proposed building for the use
of the lessor and the citizens of the village as a community
activity room and meeting place for general community pur
poses and activities; for the lessee keeping the building and
improvements insured; for the lessee rebuilding in the
event of destruction and for the lessee keeping the building
in safe and secure condition.

The lease further provided against assignment except to
the Omro Independent Business Men's Association, if incor
porated ; permits mortgaging, pledging or hypothecating of
the lease for the sole purpose of financing the construction
and otherwise prohibits absolutely the sale or assignment,
such sale and assignment otherwise to void the lease.
Upon default the lessor is entitled to possession "with any

and all buildings and improvements which may have been
erected thereon, * * * and all buildings, fixtures, and
improvements then situate on said premises shall he and
become the property of the said 'lessor.' "
This lease was duly assigned to the association incorpo

rated and the lessee's leasehold interest was duly mortgaged
for purposes of financing the construction of the building.
A building was constructed as contemplated and the ques
tion now is whether said building so constructed is subject
to or exempt from general property taxation.

Sec. 70.11, subsec. (2), Stats., provides for the following
exemption:

"Lands owned or occupied * * * exclusively by any
county, city, village, town, * *

The section above quoted is similar in phraseology to sec.
70.11 (1), Stats., exempting property owned exclusively by
the United States or by the state. It was held in Aherg v,
Mae, 198 Wis. 349, that a leasehold interest with respect to
state property does not prevent exclusive ownership by the
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state within the meaning of sec. 70.11 (1). It must follow,
therefore, that this leasehold interest does not prevent this
property from being exclusively owned by the village within
the meaning of sec. 70.11 (2), Stats.

Sec. 70.03 defines real property for taxation purposes as
follows:

"The terms 'real property,' 'real estate' and 'land,' when
used in this title, shall include not only the land itself but
all buildings and improvements thereon, and all fixtures and
rights and privilges appertaining thereto."

Prior to the 1933 amendment to sec. 70.17 and in spite of
the provision theretofore contained in sec. 70.17, Stats.
1931, providing as follows:

*  * ^11 buildings on lands under lease or permit,
*  * * shall be assessed as real estate to the owners of
such buildings, if known, otherwise as above provided

it would seem that, in view of the statutory definition of
real estate for taxation purposes, sec. 70.03, Stats., and re
gardless of ownership of the building upon leased premises,
the lands and buildings were taxable as a single unit to the
owner of the real estate. Aberg v. Moe, 198 Wis. 349;
Langlade v. Crocker Chair Co., 190 Wis. 226; Milwaukee v.
Chicago, M., St. P. & P. Ry. Co., 223 Wis. 73. By ch. 444,
Laws 1933, the legislature amended sec. 70.17 so as to
provide:

*  * Improvements on leased lands may be as
sessed either as real property or personal property."

The apparent intent of this amendment was to permit
the assessment of buildings upon leased lands as personal
property if the ownership of the buildings or improvements
was separate from and distinct from the ownership of the
lands or real estate. This being true, the question presented
is whether the theater building in question is owned by the
incorporated association or owned by the village of Omro.
If the former, the building is taxable as personal property;



554 Opinions of the Attorney General

if the latter, it is real estate and exempt under sec. 70.11
(2), Stats.
The only clause in the lease directly touching upon owner

ship of the building or improvements to be constructed is
the clause providing that after default the lessor shall have
the right to take possession thereof "with any and all build
ings and improvements which may have been erected
thereon, * * * and all buildings, fixtures and improve
ments then situate on said premises shall he and become the
property of the said 'lessor.' " This language is prospective
and might be construed to imply that prior to default owner
ship of the building and improvements are in the lessee.
However, in People ex rel. International Nav. Co. v. Barker,
153 N. Y. 98, because of the familiar rule that when struc
tures are erected by persons not owners of land they become
part of the realty, and, as such, the property of the land
owner, it was held that it requires an agreement to be ex
pressed in order to prevent the operation of this rule and
that the right of removal must be expressly reserved to the
lessee in order to create such separate ownership. The lease

in question in that case contained almost identical language
to the effect that the improvements should become the prop

erty of the city upon expiration. The court did not let such
language prevail in view of the fact that the lessee other
wise had not covenanted for the right of removal which was

deemed an indispensable attribute of ownership.
In People ex rel. Day Line v. Franck, 257 N. Y. 69, 72, the

lease contained the provision, that at the end of a twenty-
year period the dock "shall revert to and become the prop
erty of the party of the first part." Here again the lan

guage is prospective and the court citing the Barker case,
supra, with approval, concluded that such language was in
sufficient to establish ownership in the lessee. The court
says, p. 71:

*  * "Pq establish the exception, clear and explicit
language must be employed, indicating with precision that
the builder retains the right of removal and remains the
owner. 'It requires an agreement to be expressed in order
to prevent the operation of this rule.' "



Opinions op the Attorney General 555

To the same effect see State ex rel. Potter v. Convention
Hall Assocmtion, 301 Mo. 663, where the lease contained the
following provision, pp. 671-672:

" 'The said building, at the expiration of said lease, to
gether with the said tract of land, to belong absolutely to
the City of Springfield, however, the use and right of occu
pancy of said building and said land is to be and remain in
the said party of the second part for and during the said
full term of fifty years as herein provided, * *

The foregoing cases seem to be in accord with the legal
concept of ownership. In 50 C. J. 779 it is said:

"The chief incidents of the ownership of property are
the rights to its possession, use, and enjoyment, and to sell
or otherwise dispose of it according to the will of the owner.
S|« * !i« » '

The lessee in the case under consideration did not cov
enant for the right of removal, in fact the right of removal
or sale or disposition of the building is inconsistent with the
entire tenor of the agreement and in express violation of the
covenants to be performed by the lessee throughout the
term of the lease. The lessee has none of the attributes of
ownership. The rights which the lessee enjoys under the
terms of the lease are similar and analogous to the rights
of a lessee of a building if the lessor were the owner thereof.
We conclude that the city is the owner of the building and

improvements in question and that as so owned they are
exempt from taxation by virtue of sec. 70.11 (2), Stats.
NSB
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Banks and Banking — Contract providing for weekly
payments to be made to furniture firm up to a specified
amount, sum so paid to apply as first payment on merchan
dise to be selected and which gives customer no right to de
mand return of all or any part of money so paid in, does not
constitute unlawful banking under sees. 224.02 and 224.03,
Stats.

August 17,1938

Banking Commission.

You state that certain furniture stores have induced cus
tomers to sign the following contract:

"In making first payment on this card the holder agrees
to pay Furniture Company the amount of $
every week until card is completed. The total sum of said
payments is then to apply as first payment on merchandise
to be selected at our store. The holder of this card, which
cannot be transferred or applied on any other card or ac
count, understands that this is a merchandise contract and
agrees to waive any and all claims of this contract contrary
to the terms as hereby specified. In consideration of the
holder making payments as agreed above, the —^ Fur
niture Company agrees to deliver merchandise to the
amount of the total credit shown on this card. After com
pleting payments on this card, the Furniture Com
pany gives the holder the privilege of a 5 per cent discount
on all merchandise to be selected from our stock with the
exception of goods marked or advertised 'Special.' "

You state further:

"A number of cases have come to our attention in which
the customer, after paying in, for example, $5.00, wants to
buy an article or merchandise and finds that it is not in
stock of this store so that the customer cannot buy the mer
chandise. In other cases the customer, after paying in an
amount of money, finds that the store will not extend credit.
"Naturally enough, the customer then demands her

money back and the store is unwilling to pay it back insist
ing that the contract provides that only merchandise can be
had for the money."
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You inquire whether merchants engaging in the above
procedure are doing a banking business as defined by sec.
224.02 and sec. 224.03, Stats.

Sec. 224.02, Stats., reads:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is
made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing.

Somewhat similar plans have been considered by this of
fice in XI Op. Atty. Gen. 88, XIII 893, XVIII 406, XX 489
and XXI 999, 294, and by the supreme court in MacLaren v.
State, 141 Wis. 577. In all of these plans condemned, the
customer or depositor was entitled to a return of all or a
part of the deposit. That element is lacking in the plan un
der consideration. In MacLaren v. State, supra, in con
demning the scheme under consideration in that case and
which involved the right of withdrawal, the court says at
page 584:

"H! ❖ * However, we do not wish to be understood as

holding that Gimbel Brothers might not receive money on
deposit from its patrons, where such money is deposited for
the purpose of enabling the depositor to purchase goods
from its store and where the money is used for that pur
pose. * * *"

While the court has never decided that such a plan is not
banking, the inference is very strong that it is not. Upon
the basis of the language above quoted, we have approved as
lawful contracts that come within the above exception.
XXI Op. Atty. Gen. 999.
We conclude that the plan proposed does not constitute

unlawful banking under sees. 224.02 and 224.03, Stats.
NSB
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Automobiles — Trailers — Taxation — Exemption —
Only those trailers principal or primary use of which, when
used, is in connection with use of motor vehicle are exempt
from taxation under sec. 70.11, subsec. (35), Stats. Tax
ability or nontaxability under ch. 85 does not affect assess
ment under ch. 70. If trailer is so affixed to land as to be
come part thereof, it is real estate and assessable as such
under sec. 70.12, Stats. If not so affixed to land, it is per
sonal property and assessable as such under sec. 70.13,
Stats., unless principal or primary use is use in connection
with motor vehicle.

August 17,1938.
Tax Commission,

Property Tax Division.

Attention R. C. Dubielzig.

You have requested an opinion interpreting the scope and
limitations of sec. 70.11, subsec. (35) of the general prop
erty tax exemption statute.

Sec. 70.11 (35), Stats., exempts "Every automobile, mo
tor truck, motor delivery wagon, passenger automobile bus,
motor cycle, or other similar motor vehicle, or trailer or
semitrailer used in connection therewith."

Your questions are addressed to the particular applica
tion of this exemption with respect to trailers. You point
out that the popularity of so-called house trailers is increas
ing rapidly and that the use to which such trailers is put
varies widely; that in general they are used for touring or
camping purposes; that when not upon the highway they
are parked for short periods of time along the highways or
in public or in private parks provided for such purpose and
that when so parked they are used for living quarters; that
during the winter season trailers so used are stored in pri
vate garages or parked on private lands and subject to no
use; that in some cases while so parked for the winter they
continue to be used for dwelling purposes.
You further observe that some trailers of a suitable type

are used for commercial purposes and are equipped as den
tal laboratories, merchandise display rooms, as office or field
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headquarters for sales and advertising crews, religious uses,
commissary and sleeping quarters for road construction
crews; that in such use the trailers sometimes acquire a
fixed or very nearly fixed location, the wheels, hitching de
vice and tires sometimes being removed; that the trailer
may even be placed on a light foundation, connected to wa
ter, sewer or electric service.
The particular questions that you have submitted with

reference to the application of the exemption statutes above
quoted with respect to trailers are: (1) When, if at all, does
a trailer cease to be a trailer within the meaning of the ex
emption? (2) Does their taxability or nontaxability under
ch. 85 (licensing provisions) in any way affect their assess
ment under ch. 70? (3) If the use of the trailer is such as
to make it taxable under ch. 70, what criterion for deter
mining the situs for assessment purposes should be estab
lished?

(1) When, if at all, does a trailer cease to be a trailer
within the meaning of the exemption?

Sec. 70.11 (35), Stats., was enacted by ch. 68, Laws 1931,
the purpose of which was stated to be "An act to create sub
section (35) of section 70.11 of the statutes, relating to the
reconciliation of the exemption statutes with the provisions
of the new highway law."
In XX Op. Atty. Gen. 290 this office in construing sec.

70.11 (35) pointed out that this section was enacted because
the tax upon gas under ch. 78 of the statutes was increased
by ch. 22, Laws 1931, from two cents to four cents per gal
lon and that the gas tax is levied upon the motor vehicle
fuel used in motor vehicles propelled upon the public high
ways. The expressed intent of the legislature in enacting
sec. 70.11 (35) was therefore to bring the exemption statute
in harmony with the increased tax imposed upon the motor
vehicle users of the highways of this state so that when the
legislature in sec. 70.11 (35) used the term "motor vehicle,
or trailer or semitrailer used in connection therewith," it
would seem that trailers or semitrailers were included in
the exemption because the user of the motor vehicle in con
nection with which the trailer was used was having to pay
an increased gasoline tax.
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Statutes exempting property are to be construed most
strictly against the exemption when room for construction
exists. Armory Realty Co. v. Olsen, 210 Wis. 281, 246 N. W.
513 (1988); Ritchie v. City of Green Bay, 215 Wis. 488, 254
N. W. 118 (1984).
The statute is obviously open to construction. What is

meant by the term "used in connection therewith?" Do such
words mean that a trailer used throughout the year for liv
ing quarters and used once during the year incidentally in
connection with a motor vehicle is exempt from taxation?
A trailer does not differ inherently from any other item of
personal property so as to give rise to a legislative exemp
tion except in so far as it is used in connection with a motor
vehicle the user of which was compelled to pay an increased
tax, and as it was this increased tax that gave rise to the
exemption in the first place, we conclude that when the leg
islature used the language "used in connection therewith"
it intended that the principal or primary use of the trailer
(when used at all) should be that of a use in connection
with a motor vehicle.

You are advised that only those trailers the principal or
primary use of which (when used) is in connection with the
use of a motor vehicle are exempt from taxation under sec.
70.11 (85), Stats. Mere nonuse will not render them tax

able, if used at all in connection with the use of the motor

vehicle.

(2) Does their taxability or nontaxability under ch. 85
(licensing provisions) in any way affect their assessment
under ch. 70?

Prior to the passage of ch. 68, Laws 1981 (sec. 70.11
(85) Stats.), automobiles and trailers were subject to tax
and were also subject to license (see ch. 85, Stats. 1929).
There was no relation to license and nontaxability. The
licensing of trailers was not changed in 1981, so that there
was no occasion to reconcile any trailer exemption provi
sion with any new licensing scheme. As heretofore pointed
out, the exemption provision was enacted because of the in
creased tax upon gasoline and to bring the reconciliation of
the exemption statutes into harmony with the "new high
way law." As there never had been any relation to licensing
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and taxation prior to 1931 and the exemption statute does
not purport to reconcile licensing and taxation, we are of
the opinion that the licensing provisions, ch. 85, Stats., have
no bearing upon the question as to whether a trailer or
semitrailer is exempt under sec. 70.11 (35), Stats.

(3) If the use of the trailer is such as to make it taxable
under ch. 70, what criterion for determining the situs for
assessment purposes should be established?

If the trailer is so affixed to the land as to become a part
thereof (implying a present intention to make it perma
nently a part thereof), it is real estate and assessable as
such under sec. 70.12, Stats. Any fixed intention to make
the trailer a part of the land is obviously inconsistent with
use upon the highways in connection with a motor vehicle
so that any trailer so affixed can obviously present no prob
lem of exemption under sec. 70.11 (35), Stats.
A trailer that is not so permanently affixed to land as to

become a part thereof is personal property and, as such, un
less the principal and primary use is that of a use in connec
tion with a motor vehicle, is taxable under sec. 70.13, Stats.,
at the place "where the same is located or customarily
kept." See Wisconsin Transportation Co. v. Williams Bay,
207 Wis. 265, 270, 240 N. W. 136 (1932).
NSB

School Districts — Taxation — Taxation of Utilities —
Common school district composed of fourth class city does
not share in redistribution of utility taxes under sec. 76.28,
subsec. (3), Stats.

August 18,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You have inquired whether a common school district
composed of a fourth class city is eligible to share in the
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redistribution of utility taxes under the provisions oi sec.
76.28, (3), Stats.
In answering this question it is advisable to consider first

the method of distribution of utility taxes.
Sec. 76.28, subsec. (1), Stats., provides in part as follows:

"The state shall retain fifteen per cent of the taxes paid
into the treasury by any street railway company, light, heat
and power company or conservation and regulation com
pany defined by section 76.02, and twenty per cent of such
taxes shall be distributed to the counties and sixty-five per
cent shall be distributed to the towns, cities and villages,
within or through which the business of such company was
carried on and operated in proportion, as near as may be, to
the property located and business transacted within each
such town, city and village; * *

Towns, cities and villages receive their share of utility
taxes in proportion to the property located and the business
carried on by the utility within each town, city or village.
It should be noted that under the above statute no provision
is made for the payment of any taxes to common school
districts.

The only provision for the distribution of utility taxes to
common school districts is that contained in sec. 76.28, sub-
sec. (3), Stats., which reads in part as follows:

"In all counties having a population of fifty thousand or
less, fifty per cent of the amount of taxes received by any
town or village from the state treasurer on account of the
assessment of any street railway, light, heat, power or con
servation company shall be retained by the treasurer
thereof for general town or village purposes, and the re
maining fifty per cent shall be equitably apportioned by the
town board or village trustees to the various school dis
tricts or parts of school districts in which the property of
such company is located, in proportion to the amount which
the property of such company within each such school dis
trict bears to the total valuation of the property of such
company in the town or village or part thereof; * *

Under this statute there is a duty to distribute utility
taxes to common school districts by any town or village in
counties having a population of 50,000 or less. This section
makes no provision for a redistribution to school districts
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of public utility taxes in counties of more than 50,000 or
less than 250,000. XX Op. Atty. Gen. 46. Nowhere in sec.
76.28 (3), Stats., is there any requirement that cities of the
fourth class must share utility taxes with a common school
district. If the legislature has not seen fit to require cities
of the fourth class to pay a certain proportion of the utility
taxes to common school districts located within their boun
daries, the municipalities, of course, are under no duty to
do so. See XXIV Op. Atty. Gen. 728.
•  It must therefore be concluded that cities of the fourth
class are under no duty to pay any portion of utility taxes
collected under ch. 76 to common school districts within
their boundaries.

WHR

Fish and Game — Riparian owner who is resident of this
state must secure rod and reel license required by sec.
29.145, Stats., to fish on lake of which he owns entire shore
line. •

August 18,1938.

Paul E. Roman,

District Attorney,

Manawa, Wisconsin.

You ask if a resident of this state must secure a rod and
reel fishing license under the following set of facts:

"1. Where a resident owns the property entirely sur
rounding a small lake, from which the public is excluded,
and
"2. Where he is one of four owners of the land surround

ing such a lake and secures the consent of the other owners
to fish upon said lake.
"The lake in question is Cedar Lake, a non-meandered

lake of approximately 40 acres in area located in sections 8
and 9 in the town of Union, this county. The lake varies in
depth up to approximately 65 feet. It is entirely private and
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surrounded by land owned by four farmers who have agreed
with each other that they could fish there and let their indi
vidual friends fish there, but the public, in general, is not
given access to the lake."

Sec. 29.145, Stats., provides:

"(1) Any person under the age of eighteen years who
has resided in this state for one year may without license,
take, catch or kill fish or fish for fish with hook and line or
with rod and reel, and any person eighteen years of age or
over who has resided in this state for a period of one year
may without license take, catch or kill fish or fish for fish
with hook and line but not with rod and reel, subject, for
both classes of persons, to all other conditions, limitations
and restrictions prescribed in this chapter.
"(2) Rod and reel licenses shall be issued subject to the

provisions of section 29.09 by the conservation commission
or by county clerks of the several counties to residents of
the state duly applying therefor, who have resided in the
state at least one year next preceding the application. The
fee for each such license shall be one dollar."

Under this section all persons over eighteen years of age
who are residents of Wisconsin are required to secure a rod
and reel license and pay the prescribed fee therefor. The
age of the person desiring to fish with a rod and reel, not
his ownership of land, is the determining factor. No excep
tion is made in the law in the case of resident land owners
and no such exception may be read into the law. 37 C. J.
237.

The general rule to be followed in construing exemptions
from a license requirement is stated as follows in 37 C. J.
237-238:

"An exemption from license taxation under a constitu
tional or statutory provision is in derogation of common
right and must receive a strict interpretation and no claim
to exemption can be sustained unless it is clearly within the
scope of the exempting clause. The existence of an exemp
tion will not be presumed, but must be clearly proved, and
if there is any doubt the uncertainty will be resolved against
the exemption. * * *"

Before a person would be exempt from the requirements
of sec. 29.145, an express statutory provision must be found
providing for such exemption. We find no such provision.
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The fact that a person may own all the land bordering on
a navigable non-meandered lake is, therefore, not impor
tant in determining whether he must or must not secure the
proper license when fishing with a rod and reel. If such a
person is eighteen years of age or over and a resident of this
state, the proper license must be secured. Nor is it material
that the land owner may have to pay taxes on land that is
covered by such lake since the ownership of land in any
event, whether covered by water or not, does not give a per
son the right to fish with a rod and reel without securing
the proper license.

It is true that a land owner may hunt rabbits and squir
rels on his land without securing a hunting license, but this
is by reason of the exemption found in sec. 29.24 (2), Stats.
See XXIII Op. Atty. Gen. 799, and XXIV Op. Atty. Gen.
664. It was pointed out in XIII Op. Atty. Gen. 165 that
hunting without a license on land owned by the hunter is
still subject to all other restrictions found in the hunting
statutes, and such owner could only use a gun when hunting
on his property.

It is unnecessary to determine if the lake in question is
navigable or non-navigable as a decision of that proposition
is not material in answering your questions.
LEV

JEM

Bonds — Public Health — Cemeteries — Cemtery Memo
rial Salesmen — Memorial salesman's bond required under
sec. 157.15, Stats., should be filed with dealer. XXIV Op.
Atty. Gen. 677, 679, adhered to.

August 19,1938.
Theodore Dammann,

Secretary of State,

In XXIV Op. Atty. Gen. 677, 679, with respect to question
3, in relation to the memorial license law, sec. 157.15, Stats.,
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this office advised you that the bond required for salesmen
should be filed with the dealer.

A surety company that writes a majority of such bonds
has raised the question as to whether said bonds should not
be filed with your department in view of the obvious pur-'
pose of the statute, which is that of protection to the buying
public. You have requested that we reexamine the subject.
We are of the opinion that the former ruling carries out

the legislative intent. No reason is perceived why the pub
lic will not be just as adequately protected with the bond
filed with the dealer as with the bond filed with your de
partment. The statute is notice to the world that there is
such a bond. The statute requires the applicant for a sales
man's license to furnish your department with an affidavit
to be accompanied with the certificate that the applicant has
such a bond. If the legislature intended that such bond
should be filed with your department, there could be no pur
pose in such a certificate.
Furthermore, we cannot presume that this statute was

drawn wholly without regard to state revenues. The stat
ute requires a two-dollar fee for a dealer and a one-dollar
fee for a salesman. No bond is required for a dealer. A
bond is required for a salesman. Sec. 157.15, subsec. (3),
par. (e). Stats., in part provides as follows:

"* * * Unless the application be withdrawn in writ
ing before the secretary of state shall have made any inves
tigation thereon, neither said fee nor any part thereof shall
be returned to the applicant. * * *"

Here we have a very clear indication that the statute was
drawn with regard to the revenues necessary to enforce and
carry out the law. If it were the intent of the legislature
that the obligation of the bonds should run in favor of the
state of Wisconsin for the benefit of the parties entitled to
receive the same and be filed with your department and thus
entailing an immense amount of additional administrative
and detail duties, it hardly seems reasonable to suppose that
the legislature would have provided a one-dollar fee for the
licensing of such applicants and a two-dollar fee for the
licensing of the dealer when no such administrative detail
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and duty is provided with respect to the licensing of such
dealer.

We conclude that the former opinion must be adhered to.
NSB

Intoxicating Liquors — Under sec. 176.05, subsec. (9),
Stats., license or permit may be granted to Wisconsin corpo
ration only when all officers and directors of such corpora
tion can satisfy requirements set forth for individual desir
ing license or permit. XXIII Op. Atty. Gen. 191, 203, ar-
hered to.

Sec. 176.05, Stats., prohibits issuance of retail "Class A"
or "Class B" license for sale of intoxicating liquors to any
person acting as agent or in employ of another.

August 19,1938.
Tax Commission,

Beverage Tax Division.

Attention Arthur Pugh, Chief Accountant.

Sec. 66.05, subsec. (10), par. (g). Stats., with reference
to fermented malt beverages provides in part that Class
"B" retailer's licenses shall be issued only "to persons of
good moral character, who shall be citizens of the United
States and of the state of Wisconsin, and shall have resided
in this state continuously for not less than one year prior to
the date of the filing of the application." Sec. 176.05 (9),
Stats., by plain implication authorizes the licensing of cor
porations for the sale of intoxicating liquors if the officers
and directors thereof can comply with the qualifications
necessary if the license were to be granted to an individual
and we so held in XXIII Op. Atty. Gen. 191 at 203. Sec.
176.05 (10) (b) provides:

"No retail 'Class B' license shall be issued to any person
who does not have, or to whom is not issued, a 'Class B' re
tailer's license to sell fermented malt beverages under sub
section (10) of section 66.05."
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In view of the fact that a corporation as such cannot
possess the qualifications prescribed by sec. 66.05 (10) (g),
you have raised the question as to whether a "Class B"
liquor license can be issued to a corporation in that by the
terms of the provisions of sec. 176.05 (10) (b) the corpora
tion is required to have a Class "B" license for sale of fer
mented malt beverages before a license for sale of "Class
B" intoxicating liquors can be granted.
The ruling upon the construction to be given to sec.

176.05 (9), Stats., XXIII Op. Atty. Gen. 191, 203, did not
give consideration to the apparent conflict between said sec
tion and sees. 66.05 (10) (g) and 176.05 (10) (b). Fortu
nately sec. 66.05 (10) (g) when read in connection with
sec. 66.05 (10) (c) 2 has been so construed in State ex rel.
Torres v. Krawczak, 217 Wis. 598, 5999, as to authorize the
issuance of a Class "B" fermented malt beverage license to
a corporation. The court says, pp. 599-600:

"* * * It therefore seems to be the intent of the stat
ute that corporations are entitled to a Class 'B' beer license
if otherwise so situated as to be entitled to them. It seems
to be the intent of said par. (g) 1 that in case of corpora
tions licenses shall be issued in the name of natural persons,
for they can be issued only to 'persons of good moral char
acter.' * * *"

Thus when a Class "B" fermented malt beverage license
is issued to an officer of a corporation, the corporation must
be deemed to be licensed within the meaning of sec. 176.05
(10) (b). Stats., for purposes of determining whether the
corporation is entitled to a "Class B" liquor license. The ap
parent conflict between the three sections of the statutes in
volved therefqre disappears and there appears no good rea
son why the opinion heretofore rendered in XXIII Op. Atty.
Gen. 191, 208, should not be adhered to.

As a separate and distant question, you inquire whether
a tavern license can be issued to any person acting as agent
for or in the employ of another. You point out that sec.
66.05 (10) (g). Stats., provides that a Class "B" fermented
malt beverage license shall not be issued "to any person act
ing as agent for or in the employ of another, except that
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this restriction shall not apply to a hotel or to a restaurant,
*  * *" You further point out that sec. 176.05, Stats.,
prohibits without exception the issuance of a retail "Class
A" or "Class B" license for the sale of intoxicating liquors
to any person acting as an agent for or in the employ of
others. You conclude that a tavern license cannot be issued

to an agent acting for or in the employ of another.
If by the term "tavern license" you refer to either a

"Class A" or "Class B" retail liquor license, we concur in
your conclusion. We are unaware, however, that the term
"tavern license" is of any particular significance under the
statutes. You have apparently used it in the sense that such
a license is issued only to those selling at retail both fer
mented malt beverages and intoxicating liquor.
NSB

Public Officers — Industrial Commission — Sec. 101.10,
subsec. (16), Stats., authorizes industrial commission to
regulate with respect to existing electric fences and any
reasonable regulation made pursuant to such authorization
is not subject to constitutional infirmity.

August 20, 1938.
Industrial Commission.

In your letter you advise:

"The industrial commission has pending before it for
adoption certain general orders on electrical fences under
authority of paragraph (16) of sec. 101.10 of the statutes.
"In these proposed orders it is provided, first, that all

controllers in use prior to this time shall be made to con
form to these orders within twelve months thereafter and,
second, controllers, supplied by a primary source of power
in excess of 15 volts and which do not provide separation by
insulation between the primary source of electric energy
and the fence, and those of the continuous vibrator type de
livering more than 5 milliamperes shall be prohibited after
adoption of these orders.
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"The second prohibition applies to a situation that is ex
tremely hazardous while the first might relate to conditions
that are sub-standard and dangerous, but probably not so
dangerous to life as the second.
"The question we should like to have answered is whether

or not under the authority of the statute above mentioned,
the commission has the power to make orders with respect
to fences retroactive, that is, made to apply to fences al
ready in use."

You further advise that the second prohibition will not
render useless existing controllers but will make it neces
sary to spend money or labor for additional installation
and equipment.

Sec. 101.10, subsec. (16), Stats., provides that the indus
trial commission shall have power, jurisdiction and au
thority "To ascertain, fix and order such reasonable stand
ards, rules or regulations for the erection, construction, re
pair and maintenance of electric fences as shall render them
safe."

By the above provision the commission is given express
authority to make orders regulating the "repair and mainte
nance" of electric fences. Such authority must be con
strued to extend to the making of orders in regard to fences
already in existence. Any other construction would leave
the commission powerless to remedy the very hazards
which prompted the legislature to act. It may be assumed
that the numerous fences now in existence will be contin
ued in use for some time to come, and to exempt them from
commission regulation would substantially defeat the intent
and purpose of the legislature. Undoubtedly, conditions
connected with the use of electric fences already in existence
prompted the legislature to enact the provision under con
sideration. There is no indication that sec. 101.10 (16) was

intended to apply only to fences to be constructed in the fu
ture, thus permitting a continuation of existing evils. Since
the grant of authority is not by the words of the statute re
stricted to fences to be erected in the future and since such
a restriction would defeat the purpose of the statute, the
statute must be construed to give the industrial commission
power to issue orders applicable to electric fences already in
use.
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While it seems quite clear that the statute in question in
tended to give the commission power to regulate with re
spect to fences already in use, there remains the question as
to whether the legislature may constitutionally so legislate.
If the rules and regulations are reasonable, in view of the
evil sought to be remedied and the hazards sought to be
eliminated, the legislation cannot be condemned as unconsti
tutional merely because it authorizes regulation with respect
to existing fences or because such regulations may exact
something from the citizen by way of additional expendi
ture. Such is not a taking of property without due process
of law within the prohibition of the constitution. Health
Department of New York v. Rector of Trinity Church, 145
N. Y. 32, 27 L. R. A. 710 (1895), and, within the principle
announced in the above cited case, if the regulation is un
reasonable in view of the hazard and the evil sought to be
remedied, or if the exaction is unreasonable as being all
out of proportion to same, there is a taking of property
without due process of law within the prohibition of the
constitution. See also Cream City B. P. Co. v. Milwaukee,
158 Wis. 86; Benz v. Kremer, 142 Wis. 1; Bonnett v. Vallier,
136 Wis. 193; State ex rel. Finnegan v. Lincoln Dairy Co.,
221 Wis. 1; State v. Redmon, 134 Wis. 89.
NSB
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Taxation — Tax Sales — Under sec. 75.35, Stats., county
board has full power to prescribe terms of sale of county
owned tax delinquent lands and under sec. 59.08, subsec.
(19), Stats., this power may be delegated to committee con
sisting of officials therein named. In absence of restrictions
by county board committee may sell privately or publicly,
with or without sealed bids, and by parcels or otherwise.

August 20,1938.

William H. Stevenson,

District Attorney,

La Crosse, Wisconsin.

You have inquired whether the delinquent tax committee
of the county board may sell county owned delinquent tax
lands either at private or public sale to the highest bidder,
with or without sealed bids, and by parcels or as a whole.

Sec. 59.08, subsec. (19), Stats., provides:

"The county board may delegate its power to sell lands
acquired by tax deed to a committee consisting of the county
clerk, county treasurer and the chairman of the town or the
supervisor of the village or the supervisor of the city ward
wherein the particular lands are situated. The members of
such committee shall receive no extra compensation for such
services."

We assume that it is this committee to which you refer in

your request. Neither this section nor sec. 75.35, Stats.,
which prescribes an alternative method of sale, makes any
provision specifying how such lands must be sold.

Sec. 75.35, Stats., provides:

"The county board may, by an order to be entered in its
records prescribing the terms of sale, authorize the county
clerk or the county treasurer to sell and assign the tax cer
tificates held or owned by the county, and also the county
clerk to sell and convey by quitclaim deed, duly executed and
delivered by such clerk under his hand and the county seal
of such county, any such lands for which a deed has been
executed to such county as provided in the next section."
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This section in substantially its present form first ap
peared in the revised statutes of 1858 as section 134 of ch.
18. The words "The county board may, by an order to be
entered in its records prescribing the terms of sale
*  * clearly indicate that the county board in "pre
scribing the terms of sale" would have the power to pre
scribe whether the lands should be offered for sale publicly
or privately and whether all or only a portion or none of
such lands should be sold. In other words, the legislature
appears to have placed the entire discretion in such matters
with the county board.

Sec. 59.08 (19), Stats., was created by ch. 475, Laws 1933,
as subsec. (18), sec. 59.08 [renumbered (19)]; It probably
reflects the legislature's recognition of the increased work of
selling county owned tax delinquent lands arising out of the
depression, and it merely provides that the county board
may delegate its power (i. e., the power granted to the
county board by sec. 75.35) to a committee consisting of the
officials therein named.

Thus, sec. 75.35, Stats., gives the county board the power
to prescribe the terms and conditions of sale and sec. 59.08
(19), Stats., gives the county board the authority to dele
gate such power to a committee consisting of certain offi
cials. It is therefore our opinion that, in the absence of any
restrictions by the county board in delegating such power
to the committee, the committee would have whatever pow
ers the county board itself had in prescribing the terms of
sale, which would include the power to sell publicly or pri
vately, with or without sealed bids, and by parcels or other
wise.

WHR
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Indigent, Insane, etc. — Minors — Legal Settlement —
Infant whose father and mother are dead and who is of
sufficient age and mental capacity to form intent to change
her place of residence may lose legal settlement by volun
tarily and uninterruptedly absenting herself from place of
her legal settlement for period of one year or more.
Under provisions of sec. 49.04, subsec. (1), Stats., Y

county is liable for care of all poor persons in said county
who have no legal settlement therein. This includes infants
whose parents are dead and who have no legal settlement.

August 22,1938.
Burton E. Hoffman,

District Attorney,

Montello, Wisconsin.

You state that the father and mother of X, a minor, age
seventeen years at present, died having a legal settlement
in the town of Buffalo, Marquette county, Wisconsin. X left
the town and county and resided in Y, an adjoining county
for a period of six months. X then resided in the state of
Michigan for a period of six months and then returned to
Y county, where she resides at present. A period of more
than a year elapsed from the time X left Marquette county
until she was granted medical aid by Y county.
We assume that all of the above took place within the last

two or three years.
You also state that after X moved to Y county and on the

18th day of June, 1987, her uncle, who resides in the town
of Marcellon in Y county was appointed as her guardian.
You ask (1) whether X lost her legal settlement within
Marquette county.

Sec. 49.02, subsec. (7), Stats., provides:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from
the town, village, or city in which such legal settlement shall
have been gained for one whole year or upward; and upon
acquiring a new settlement or upon the happening of such
voluntary and uninterrupted absence, all former settlements
shall be defeated and lost."
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Sec. 49.02 (5), Stats., provides:

"Every minor whose parent and every married woman
whose husband has no settlement in this state who shall
have resided one whole year in any town, village, or city in
this state shall thereby gain a settlement therein."

In XX Op. Atty. Gen. 1109 it was held that a minor may
lose his legal settlement in a municipality by a voluntary
and uninterrupted absence from the town, village or city in
which a legal settlement had been gained by residence
therein for one whole year.
In the present matter the infant was at least fifteen years

of age, and assuming that she was of sufficient mental ca
pacity to form an intent to absent herself from the place of
her legal settlement in Marquette county, then, under the
facts stated, clearly she has lost her settlement in Marquette
county because she has been voluntarily and uninterruptedly
absent from the municipality therein in which she had a
legal settlement for a period of one whole year or more.
However, this statement must be conditioned upon a lack of
any showing that she was compelled by her guardian to re
main away from Marquette county against her will, as a
person does not lose a legal settlement where the absence
is occasioned by operation of law. XXII Op. Atty Gen. 1041.
You also ask whether Y county, which is on the county

system of relief, is liable for medical aid furnished to X.
Sec. 49.04 (1), Stats., provides as follows:

"The county board of each county shall have the care of
all poor persons in said county who have no legal settlement
in the town, city or village where they may be, except as
provided in section 49.03, and shall see that they are prop
erly relieved and taken care of at the expense of the
county."

It is obvious from the facts stated that X has not resided

in any municipality in Y county for a sufficient length of
time to establish a legal settlement therein. Neither does
the case come within the exception, sec. 49.08, Stats. Both
by that section and by sec. 49.04 (1) Stats., it is the duty of
the county board of Y county to furnish the medical aid
requested.
AGH
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Police Regulations — Neglected or Abandoned Animals
— One who neglects his animals, in violation of law, is lia
ble for cost of taking care of them by public.

Social Security Law — Old-age Assistance — Receiving
of old-age pension prevents gaining of legal settlement in
accordance with provisions of sec. 49.02, subsec. (4), Stats.
(See also XXIV Op. Atty. Gen. 163.)

August 22,1938.
Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

In your communication of July 11 you submit the follow
ing:

"We have a case in this county where a man has been sen
tenced for 60 days to the county jail and is serving time.
He is a single man and has a large number of cattle and
other stock on the farm and he positively refuses to do any
thing toward having this stock taken care of in any way,
although he has a good income and can take care of the cost
easily. I have, of course, advised the town board to have the
stock fed and taken care of and I would like an opinion on
whether this man would be liable for the cost of taking such
care of his stock."

Section 175.03, Stats., provides as follows:

"(1) Any sheriff, constable, village marshal, police offi
cer or agent of any humane society may remove, shelter, and
care for any horse or other animal found to be cruelly ex
posed to the weather, starved, neglected or abandoned, and
may deliver such animal to another person to be sheltered,
cared for and given medical attention, if necessary; but in
all cases the owner, if known, shall be immediately notified;
and such officer, or other person, having possession of the
animal shall have a lien thereon for its care, keeping and
medical attention and the expense of notice.
(2) If the owner or custodian be unknown and cannot

with reasonable effort be ascertained, or shall not within
five days after notice redeem such animal by paying the ex
penses incurred as aforesaid, it may be treated as an estray
and dealt with as such."
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You will note that the above statute provides that the ani
mal treated cruelly by the owner may be taken care of and
treated as an estray and dealt with as such. Under sees.
170.01 to 170.07, Stats., we find the provision as to estrays,
and the procedural steps are given as to the treatment of
such animals. There is also provided a method of recover
ing the expense from the owner. We refer you to these sec
tions as they are too lengthy to copy.

You also inquire whether a person would gain a legal resi
dence for support purposes when he is receiving old-age as
sistance. You refer to an official opinion in XXIV Op. Atty.
Gen. on page 163, holding that a settlement may not be
gained while receiving old-age assistance. Your board has
raised the question of whether said opinion is still control
ling in view of the fact that the laws with respect to old-age
assistance have been somewhat modified since the opinion
was rendered.

It is true that ch. 554, Laws 1935, was not in effect at the
time said opinion was rendered, but old-age assistance was
already provided for under ch. 49 at the time the opinion
was rendered. While the law at that time expressly stated
that aid to dependent children should not operate to pre
vent the gaining of a legal settlement within the county (see
sec. 48.33 (5) (c) ), there was and is no such provision with
respect to old-age pensions.

It is true that sec. 49.02 (4), Stats., was subsequently
amended to read in part as follows:

*  * but no residence of a person in any town, vil
lage or city while supported therein as a pauper or while
employed on m federal works progress administration proj
ect * * *" (ch. 527, Laws 1935.)

^  QY while enrolled in the civilian conservation

c(yrps or while residing in a transient camp or while em
ployed on any state or federal work relief program shall op
erate to give such person a settlement therein." (Ch. 16,
Laws 1937.)

These amendments can, of course, have no application to
old-age pensions or assistance.
You are therefore advised that XXIV Op. Atty. Gen. 163

is still controlling.
JEM
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Civil Service — Education — Teachers* Pensions — Pub

lic Officers — City Treasurer — Under sec. 42.55, Stats.,
employees of annuity board are not employees of city or
school board and are, therefore, not subject to jurisdiction
of city civil service commission.
Commission cannot assume jurisdiction over such employ

ees either upon its own motion or at request of board.
Such employees are not subject to Milwaukee employees'

retirement system.
Members of annuity board are personally liable for diver

sion of funds to employees' retirement system, whether de
ducted from employee's salary or wage or from funds placed
under control of board for purposes mentioned in sec. 42.55,
Stats.

City treasurer, as mere custodian of such funds, and
whose duties are purely ministerial with respect thereto,
would not be liable for such diversion.

August 23,1988.
John Callahan,

Department of Public Instruction.

You have submitted a "Memorandum in re request for an
opinion on status of employees of public school teachers'
annuity and retirement fund trustees (section 42.55, Wis
consin statutes) and powers of board of trustees." You ad
vise that the memorandum was submitted by the attorney
for the teachers association in Milwaukee and request that
we render an opinion upon not less than twelve robust
questions therein submitted.
The several questions propounded may be condensed and

paraphrased as follows:
(1) Are the employees of the board subject to the juris

diction of the Milwaukee city commission under the Mil
waukee civil service law, sees. 16.45 and 16.765, Stats.?
(a) If the employees are not subject to sees. 16.45 and

16.765, Stats., might the city commission nevertheless as
sume jurisdiction either on its own motion or upon request
of the board?

(2) Are the employees of the board subject to the Mil
waukee employees' retirement system. Laws 1987, ch. 896?
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(3) If the board should transfer any of the trust funds
under its control to the Milwaukee empoyees' retirement
fund, either for the benefit of its employees or for the bene
fit of the Milwaukee employees' retirement fund, and such
transfer should be judicially determined unlawful,
(a) would the members of the board be individually lia

ble to reimburse the teachers' annuity fund, and

(b) would liability attach to the city treasurer as ex offi-
cio custodian of the teachers' annuity fund?

Question 1. Are the employees of the board subject to
the jurisdiction of the Milwaukee city commission under the
Milwaukee civil service law, sees. 16.45 and 16.765 Stats.?
The purpose of teachers annuity and retirement plans is

to further the cause of education; thus, the administration
of the plan and the persons connected therewith are a part
of our educational system. State ex rel. Dudgeon v. Levitan,
181 Wis. 826. It has been held that the administration of

schools and our educational system is strictly a state func
tion and is not a subject for municipal regulation, and that
the board of education of the city of Milwaukee is an admin
istrative arm of the state and not of the city. State ex rel.
Harbach v. Mayor, 189 Wis. 84; State ex rel, Nyberg v.
Board of School Directors, 190 Wis. 570. At least in so far
as the Milwaukee school system is concerned, it is not
deemed that State ex rel. Geneva School District v. Mitchell,
210 Wis. 381 and State ex rel. Board of Education v. Racine,
205 Wis. 389 have destroyed this concept.

Sees. 16.45 to 16.76, Stats., inclusive, apply to persons in
the service of the city. In view of the concept announced in
the above cited cases, employees of the school board prob
ably were not employees of the city and therefore were not
subject to civil service prior to the enactment of ch. 107,
Laws 1937 (sec. 16.765, Stats.). That chapter specifically
made employees of the school board, with certain excep
tions, subject to the city's civil service rules and regulations.

If it was necessary to legislate in order to make em
ployees of the school board subject to the city's civil service,
no reason is perceived why like legislation is not required to
make employees of the annuity board subject to civil service
unless it can be said that employees of the annuity board
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are employees of the school board and hence subject to civil
service under sec. 16.765, Stats. But the annuity board is
created by sec. 42.55, Stats., and its powers and duties
therein defined. Sec. 42.55, subsec. (2), empowers the board
to employ counsel and such actuarial accounting and clerical
help as it may find necessary to the performance of its func
tions. In the exercise of its function, such board is free
from control of the board of school directors, whose duties
with respect to the annuity board and the funds under the
latter's control are ministerial only. At no place in sec.
42.55, Stats., is the board of school directors given any
power or control over the employees of the annuity board,
nor is there any hint that the employees of such board are
to be deemed employees of the school board. The annuity
board is a separate administrative arm of this state created
for the purpose of administering the annuity system estab
lished by the legislature. In the absence of a statute mak
ing them such, there would seem to be no basis for a hold
ing that employees of said board are employees of the school
board. We conclude that employees of the annuity board are
not subject to the city civil service commission.

"(a) If the employees are not subject to sees. 16.45 and
16.765, Stats., might the city commission nevertheless as
sume jurisdiction either on its own motion or upon the re
quest of the board?"
The city civil service commission is one of statutory crea

tion. It has only such power as has been conferred upon it
by the legislature. A power sought to be exercised must be
found within the four corners of the act or acts by which
power is conferred. State ex rel. Adams v. Burdge, 95 Wis.
390; Monroe v. R. R. Comm., 170 Wis. 180; Chippewa
Power Co. v. R. R. Comm., 188 Wis. 246; State ex rel. In
spection Bureau v. Whitman, 196 Wis. 472.
We find no power conferred upon the commission to as

sume jurisdiction over non-city employees. If the commis
sion has no such power, obviously the annuity board can
not confer it. We conclude that the city's civil service com
mission is without power to assume jurisdiction over em
ployees of the annuity board either upon its own motion or
at the request of the board.
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"(2) Are the employees of the board subject to the Mil
waukee employees' retirement system, Laws 1937, eh. 396?"
The Milwaukee employees' retirement system, eh. 396,

Laws 1937, applies to persons employed by the city or by
city agency. Sec. 1 (3) (b) of that act defines "city agency"
as "any board, commission, division, department, office or
agency of the city government, by which an employe of the
city, is paid."
For the reasons assigned in answer to question 1, we con

clude that employees of the annuity board are not subject to
the Milwaukee employees retirement system.

"(3) If the board should transfer any of the trust funds
under its control to the Milwaukee employees' retirement
fund, either for the benefit of its employees or for the bene
fit of the Milwaukee employees' retirement fund, and such
transfer should be judicially determined unlawful,
"(a) would the members of the board be individually

liable to reimburse the teachers' annuity fund?"
The funds which are committed to the control of the

board are public funds. In State ex rel. Risch v. Trustees,
121 Wis. 44, it was held that moneys in the hands of the
board of trustees of a policeman's pension fund are public
funds even though they are acquired through deductions
from policemen's salaries for the benefit of such contribu
tors. It is a familiar rule of law that custodians of public
funds must hold and keep them inviolate and disburse them
only in strict compliance with law. Where a board or com
mission is entrusted with the care and disbursement of such

funds, members who vote for a disposition contrary to law
are liable for the sums so expended, Tritchler v. Bergeson,
185 Minn. 414, 241 N. W. 578, School Dist. No. 2 of Silver
Bow County v. Richards, 62 Mont. 141, 205 P. 206, Consoli
dated School Dist. No. 6 v. Shawhan, 273 S. W. 182, Borger
Ind. School Dist. v. Dickson, 52 S. W. (2d) 505.

Since the annuity board cannot either restrict or enlarge
rights obtained under the annuity law. State ex rel. Murphy
V. Board of Trustees, 168 Wis. 238, and can neither restrict
nor enlarge the rights of those entitled to the benefits of the
Milwaukee employees' retirement system, and since the em
ployees of the board are not employees of the city or an
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agency thereof, it must follow that any payments made to
the trust funds of the city of Milwaukee employees' retire
ment system, either from funds deducted from an em
ployee's salary or wage or from funds placed under the con
trol and management of the annuity board for the purposes
mentioned in sec. 42.55, Stats., are unauthorized and the in
dividual members of the board are liable for reimburse

ment.

"(b) Would liability attach to the city treasurer as ex
officio custodian of the teachers' annuity fund?"
Under sec. 42.55 (10), Stats., the city treasurer is a mere

custodian of the funds of the board. As such custodian, he
would incur no liability for disposing of such funds accord
ing to the directions of the board, since his duty is merely
that of keeping the funds safe while they are in his hands
and disposing of them as the board directs. Attorney Gen
eral ex rel. Blied v. Levitan, 195 Wis. 561.

NSB

Courts — Public Officers — County judge is entitled only
to annual salary fixed by county board plus such additional
fees and compensation as county board authorizes him to
retain under sec. 253.15, subsec. (4), Stats.

August 28,1988.
Walter T. Norlin,

District Attorney,

Washburn, Wisconsin.

You request an opinion as to whether or not a county
judge is entitled to collect fees provided for in sec. 253.15,
subsec. (8), Stats., in addition to his salary which was fixed
by the county board in 1912.
We understand that the salary of this judge was fixed at

$1,500 per year, and no provision was made by the county
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board as to whether or not the salary so fixed was to be in
lieu of all fees or whether the judge was to be entitled to
fees provided by statute in addition to his salary.
At the time that the county board fixed the salary of the

county judge in 1912, sec. 694 of the statutes read as
follows:

"The county board at their annual meeting shall fix the
amount of salary which shall be received by every county
officer, including county judge, who is to be elected in the
county during the ensuing year, and is entitled to receive a
salary payable out of the county treasury, and the salary so
fixed shall not be increased or diminished during his term
of office."

The statutes of 1911 also provided, sec. 2454, as follows:

"2. The judge of any county court which is not vested
with civil jurisdiction shall be entitled to receive five dollars
per day, to be paid from the county treasury, for each day
he shall be actually engaged in the examination of any per
son upon a criminal charge, or engaged upon any other mat
ter, riot appertaining to probate business, compensation for
which is not otherwise provided."

Thus it appears that inasmuch as the county board did
not expressly provide that the salary fixed at its annual
meeting in 1912 should be in lieu of all fees, the county
judge was entitled to the salary fixed by the resolution, plus
the fees provided in sec. 2454, Stats. 1911.
However, in 1915, sec. 694 was changed by the legislature,

authorizing the county board to

"* * * fix the amount of annual salary which shall be
received by every county officer, including county judge
*  * *. The salaries so fixed and paid shall be in lieu of
all fees, per diem and compensation for official services ren
dered by such officers * * *."

In VIII Op. Atty. Gen. 720, 723, this amendment was con
strued as follows:

*  * jj; ig rather a restriction upon, than a grant
to, the county officers. Their compensation is not thereby
increased, hut if the county judges were at that time receiv-
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ing both fees and the salary, the new statute put a stop to
the practice. It said that salaried officers shall no longer re
ceive fees or per diem; the salary shall be their sole compen
sation. * * *"

Sec. 694, Stats. 1911, is now sec. 59.15, Stats., and no ma
terial change was made by the legislature.

Sec. 253.15 (4), Stats., provides:

"The county board may by resolution provide that the
salary fixed shall be in lieu of all fees, per diem or other
compensation out of the county treasury for the perform
ance of any official duty imposed upon the county judge by
law by virtue of his office which are authorized under the
provision of subsection (3) of this section or of any other
statute."

The effect of this statute is to make it optional with the
county board whether the county judge is to receive any
fees, per diems or other compensation in addition to his fixed
salary, and this applies regardless of what statute is in
volved. Thus, the county board may, if it chooses, permit
the county judge to retain fees provided by statute.
To this extent sees. 59.15 (1) and 253.15 (4) are in con

flict, and under familiar rules of statutory construction, it
must be held that the specific statute is controlling over the
general statute. Sec. 59.15 (1) is general, and sec. 253.15
(4) is specific. See State ex rel. De Forest v. Hobe, 124
Wis. 8.

Furthermore, ch. 468, Laws 1935, created sec. 253.15 (4),
Stats. In so far as sees. 59.15 (1) and 253.15 (4) are in
conflict, the latter must prevail.

Since sec. 253.15 (4), Stats., provides that "the county
board may by resolution provide that the salary fixed shall
be in lieu of all fees * * it may be urged that un
less the resolution fixing the salary specifically provides
that the salary shall be in lieu of all fees, per diem, etc., the
county judge is entitled to fees per diem, etc. However, in
so far as it is possible to reconcile and give effect to both
sees. 59.15 (1) and 253.15 (4), such construction should be
adopted. As sec. 59.15 (1) specifically provides that the
salary fixed by the board shall be in lieu of all fees, per
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diem, etc., and this statute was in effect when sec. 253.15
(4) was enacted and is still in effect except in so far as in
conflict therewith, it would seem that proper construction
of sec. 253.15 (4) requires that it be construed to require
affirmative action by the board, permitting the collection of
fees, per diem, etc., in addition to salary if such fees, per
diem, etc., are to be allowed in addition to salary. Such con
struction makes sec. 59.15 (1) of some significance and also

gives significance to sec. 253.15 (4). There obviously can
be no object in the county board by resolution under sec.
253.15 (4), Stats, providing that the salary fixed shall be in
lieu of all fees, per diem, etc., when such salary was at the
time of the enactment of the section in question by virtue of
sec. 59.15 (1) required to be in lieu of all fees, per diem, etc.
But even though sec. 253.15 (4) were construed to permit

the collection of fees, per diem, etc., in addition to salary
where the salary resolution is silent with respect thereto, it
would seem that in view of the resolution of the board
passed at the annual meeting in November, 1929, the county
judge would not be entitled to collect fees, per diem, etc., in
addition to salary in any event. It appears that the offices
of county judge and juvenile judge were at the time of the
passage of said resolution and are now held by the same
person. The resolution in question reads as follows:

"(Be it resolved by the county board of Bayfield county in
annual session assembled, that the salary of the juvenile
judge of Bayfield county be and the same is fixed at six
hundred dollars per annum, same to be paid in monthly in
stallments the same as other salaries to county officers are
paid, it being understood and agreed that such salary shall
be in lieu of all fees payable to the juvenile judge as well as
the county judge, and that all fees collected for certified
copies shall be paid over to the county treasurer for the use
of the county, this resolution to take effect on December
1st, 1929."

While the foregoing resolution deals primarily with the
subject of salary of the juvenile judge, nevertheless the fair
intent of the resolution would seem to be to confine both the

juvenile judge and the county judge to salaries in lieu of all
other compensation. Since none of the resolutions in ques-
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tion provide for compensation in addition to salary, and
since the fair intent of the resolution of November, 1929, is

to confine both the juvenile judge and the county judge to
salaries in lieu of all other compensations, we conclude that
the county judge is not entitled to any fees, per diem or
compensation in addition to salary.
NSB

HHP

Taxation — Taxation of Utilities — Waterfront land
owned by railway company and improvements placed
thereon by and at expense of licensee industry, exclusive of
office building and land, consisting of office building, track,
trestle, dock and dredging, used for unloading logs from
barge to rail for further transportation, railway to own
trestle and dock upon expiration of license unless it elects
otherwise and to have use of track for all purposes, is held
to be property "necessarily used" in operation of railroad
within meaning of sec. 76.02, subsec. (11), Stats., and as
sessable to railroad by tax commission as railroad property;
otherwise with respect to office building and land upon
which it stands. Only those improvements classified as dock
property and its approaches and appurtenances is subject to
separate valuation under sec. 76.16 and 76.28, subsec. (4),
Stats. None of licensed land is subject to such separate val
uation under said sections.

August 23,1988.
Tax Commission.

You have submitted what purports to be a licensing
agreement made by and between the trustee of the Chicago
and Northwestern Railway Company (hereinafter called
the "trustee") and Kimberly .Clark Corporation (herein
after called the "industry"). The agreement is for a period
of twenty years unless sooner terminated pursuant to the
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terms thereof and calls for an annual rental of $145.00 pay
able the first day of July of each year so long as the agree
ment remains in effect, this rental to be paid by the "indus
try" for the use of certain water front property of the rail
road located in the city of Green Bay. The "industry" is
given the use of the property described therein for the pur
pose of constructing thereon an office building, a track and
trestle on which to operate locomotive cranes, and a dock
and fill in certain described premises. The "industry" is
further given the use of a certain track and the right to
use a tractor on a described right-of-way. The "industry"
agrees to pay the "trustee" the cost and expense of shifting
the track from one position to another and the cost of main
tenance of said track; the "trustee" has the right to make
repairs and replacements of the track and the "industry"
agrees to pay the "trustee" the entire cost and expense
thereof; all maintenance, additions, betterments and
changes to or on account of the track are to be carried for
ward and completed in accordance with the "trustee's",
standards and requirements and at the expense of the "in
dustry". The "trustee" has the right to use the track for
<my and all purposes. The dock is to be constructed and
maintained at the expense of the "industry" and in a man
ner satisfactory to the "trustee". All dredging in front of
the dock is at the expense of the "industry"; upon termina
tion of the agreement the trestle constructed by the "indus
try" and said dock shall become the property of the "trus
tee", unless he elects to have same removed, in which event

removal shall be at the sole expense of the "industry" and
removal and restoration must be in a manner satisfactory
to the "trustee". Except as above provided, the "industry"
has the right of removal of its office building and all con
struction authorized at any termination of the agreement.
By supplemental agreement made in June, 1937, and for

an additional annual rental of $112.50, the use of other
property was included but for the same purposes; this ad
ditional use involving an extension of the track, trestle and
dock and perhaps some additional excavation to improve the
dock.

The land and the improvements are devoted to transfer
ring logs from water to rail and when so transferred are
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carried over the lines of the "trustee" to the "industry's"
plant at Kimberly. You inquire:

"First, is the land owned by the railroad company and
leased to the Kimberly-Clark Corporation to be included in
the assessment made by the tax commission or should it be
assessed locally?
"Second, are the improvements built by and paid for by

the Kimberly-Clark Corporation to be treated as additional
property, used and useful in the railroad business, and in
cluded in the assessment made by the tax commission or is
the same to be assessed locally?
"If the answer to either of the above questions is 'Yes',

then is the property, both land and improvements or either,
to be classified as property described in section 76.16 of the
statutes, commonly known as terminal property, which
must be separately valued by the tax commission and the
taxes thereon returned to the city of Green Bay?"

You advise that the city assessor takes the position that
both the lands and improvements are property "not neces
sarily used in operating the railway business" within the
meaning of sec. 76.02, subsec. (11), Stats., and is, therefore,
assessable locally. The assessor claims the situation to be

ruled by Lincoln F. W. Co. v. Milwaukee, 208 Wis. 70.
The question turns upon whether either or any or all of

the real estate or improvements is property "necessarily
used" in the operation of the railroad within the meaning
of sec. 76.02 (11), Stats. Property so used is exempt from
local taxation. Property not so used is assessable locally.
The term "necessarily" as used in said section signifies

something more than mere convenience, and may signify
something less than that which is inevitable. Milwaukee

and St. P. Ry. Co. v. City of Mihvaukee, 34 Wis. 271 (1874),
and means that which is reasonably required in the exercise
of sound business prudence. Terminal Warehouse Co. v.
City of Milwaukee, 205 Wis. 607; Lincoln F. W. Co. v. City
of Milwaukee, 208 Wis. 70; and Chi. St. P. M. & 0. R. Co. v.
Douglas Co., 122 Wis. 273. The railroad purpose or use
must be the principal use as distinct from an incidental use.
See cases cited supra.

We do not deem the situation presented controlled by
Lincoln F. W. Co. v. Milwaukee, 208 Wis. 70, as contended
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by the city assessor, in that the warehouse built by a lessee
upon railroad property involved in that case was not prin
cipally devoted to a railroad for transportation use. With
respect to the great bulk of the products stored therein,
transportation had ceased. The principal use was not that
of a necessary link in the chain of transportation. The
warehouse was only incidentally used for this latter pur
pose. The same is true of the elevator involved in Mihvau-
kee & St. P. Ry. Co. v. City of Milwaukee, supra, and the
warehouse involved in Terminal Warehouse Co. v. Milwau

kee, supra. In this latter case the court says, p. 613:

"The only feature of the case that seems to distinguish
the use made by the railroad of the warehouse in any way
from the use made by the other roads running into Milwau
kee of other public warehouses is its use in receiving and
holding water-borne sugar for further transportation by
rail. But this use is so small a part of the total use as to
make it negligible. It may with propriety be stated that
should the railroad's business as a forwarder or distributor
of water-borne freight so increase as to require the plaintiff
to devote the property involved principally to the storage or
handling of water-borne freight, or render such use neces
sary to the operation of the road within the terms of the
definition last above given, the property will then be exempt
from local taxation. It is only present use that brings prop
erty within the exemption. * * *"

Where the principal use has been that of a necessary link
in the chain of transportation, our court has uniformly held
that the property was "necessarily used" in the railroad
business within the meaning of sec. 76.02 (11), Stats., and
taxable as railroad property, nontaxable locally. Superior
V. Allouez Bay Dock Co., 166 Wis. 76; Chi. St. P. M. & 0.
Ry. V. Bay field Co., 87 Wis. 188, and the warehouses, sheds
and other property in Milwaukee & St. P. Ry. Co. v. City of
Milwaukee, 34 Wis. 271.

Exclusive of the office building and the land upon which
it is located, all of the licensed premises involved in the
agreement under consideration and the improvements
placed thereon would seem to involve a transportation use.
Such use is the principal and only use. The use is that of a
mere link in a continuous chain of transportation. We con-
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elude that all of the licensed premises and the improvements
placed thereon, exclusive of the office building and the land
upon which it stands, is property "necessarily used" in the
operation of the railroad within the meaning of sec. 76.02
(11), Stats., and should, therefore, be assessed to the rail
road as railroad property by the tax commission.

This conclusion would not seem to involve a question of

assessment to A of property owned by B such as was in
volved in Minneapolis, St. P. <& S. S. M. R. Co. v. Henry, 215
Wis. 668, as it is not deemed that the improvements, exclu
sive of the office building, are owned by the industry. See
opinion of this office to director of the tax commission,
dated August 16, 1938.* People ex rel. International Nav.
Co. V. Ba/rker, 158 N. Y. 98; People ex rel. Day Line v.
Franck, 257 N. Y. 69; State ex rel. Potter v. Convention
Hall Assn., 801 Mo. 668.
The office building is in a different situation, both with re

spect to right of removal by the industry and the use
thereof. It is ruled by Terminal W. Co. v. Milwaukee, supra,
and Lincoln F. W. Co. v. Milwaukee, supra, and the eleva
tor and dwelling houses constructed in Milwaukee & St. P.
Ry. Co. V. City of Milwaukee, 84 Wis. 271. This property is
property which is "not necessarily used" in the operation of
the railroad within the meaning of sec. 76.02 (11), Stats.,
and is, therefore, assessable locally.
Under sec. 76.16, Stats., only those improvements which

can be classified as "docks, piers, wharves or grain eleva
tors" and under sec. 76.28 (4) "their approaches and ap
purtenances" are to be valued separately and the taxes de
rived therefrom distributed to the city. Without knowing
more about the exact physical set-up, we are not in a posi
tion to advise whether the trestle may be considered as part
of the dock. If it is physically connected with the dock,
even if not a part of the dock itself, it would constitute an
"approach or appurtenance" of the dock and as such would
be subject to separate valuation by the commission. We are
of the opinion that none of the land included in the licensing
agreements is subject to separate valuation under sec. 76.16,
Stats.

NSB

*Page 551 of this volume.
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School Districts — Neither sec. 40.30, nor sec. 40.68,

Stats., authorizes alteration of "city school district" oper
ating^ under city school plan, sees. 40.50 to 40.60, Stats. XX
Op. Atty. Gen. 707 is adhered to.

August 24,1988.

John Callahan, State Superintendent,

Department of Public Instruction.

In XX Op. Atty. Gen. 707 (1981), this department ruled
that a city under the city school plan provided by sees. 40.50
to 40.60, Stats., is a "city school district" and not a "com
mon school district" nor "high school district" and that
neither sec. 40.80 nor sec. 40.68, Stats., authorized alteration
of such "city school district." As there were no other ap
plicable statutes and the matter of alteration and consoli
dation of school districts is one of statutory authority, there
appeared to be no method whereby city school districts
could be altered or consolidated and such lack of authority

was pointed out in the opinion.
You now direct our attention to a specific instance or case

where such authority appears desirable and request that we
reconsider the opinion.

Sec. 40.01, subsec. (1), Stats. 1925, provided in part as
follows;

"Town boards of supervisors, village boards of trustees
and city councils are hereby given power, * * *, to
alter school district boundaries, and to create school dis
tricts, or to dissolve school districts * * *."

That section was held applicable to a high school district
in State ex rel. Hermanson v. Callahan, 179 Wis. 549

(1928). In 1927 the school laws were completely revamped,
revised and consolidated by ch. 425, laws of that year. That
chapter appears to have been an attempt at least to elim
inate the hodgepodge school law that theretofore existed.
That chapter for the first time classified school districts as
common school districts, high school districts and city school
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districts and districts are so classified at the present time.
Sec. 40.02 (3), Stats.

That chapter consolidated and revised sees. 40.01, 40.02
and 40.04, Stats. 1925 and those sections became sec. 40.80
(1), Stats. 1927, to read as it now reads, as follows:

"Town and village boards and councils of cities of the
fourth class, may, by order, create, alter, consolidate or dis
solve common school districts. * * *"

It thus appears that the legislature in 1927 for the first
time classified school districts and by the same chapter
changed the phraseology theretofore existing in sees. 40.01,
40.02 and 40.04, Stats. 1925, "school district" to that of
"common school district."

We are unable to conclude that the use of such language
in sec. 40.30 (1), Stats., was wholly without significance.
This is especially true when it was considered that the
school law at that time underwent a thorough revamping,
consolidation and modification; that classifications of dis
tricts were for the first time set up and the language "com
mon school district" adopted apparently with specific ref
erence to the classifications thus set up. Under the circum
stances, for us to rule that "common school district" as

used in sec. 40.30 (1) is the equivalent of and means "city
school district" or that it is the equivalent of and means
"high school district" would be in violation of every known
rule of statutory construction.
The opinion heretofore rendered and which we are now

asked to reconsider gave thorough study to the question and
appears to be essentially sound. You do not direct our atten
tion to any amendments to the applicable statutes since the
opinion was rendered which have any bearing upon the sub
ject, nor do we find any. In Union F. H. S. Dist. v. Union
F. H. S. Dist., 216 Wis. 102, 106, the court uses the follow
ing significant language:

"* * * Since that time two legislatures have come
and gone without amending the law; this they would in all
probability have done if they had deemed the opinion of
the attorney general unsound, and if it had been the legisla
tive intention [otherwise] * * *."
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This statement seems peculiarly applicable to the ques
tion under consideration. Had the prior opinion been con
trary to legislative intent, it would seem that over a course
of seven years the legislature with the guidance of your
department would have acted with reference to the subject.
NSB

Elections — Municipal Corporations — City Ordinances
— Charter ordinance of city initiated under sec. 10.48,
Stats., increasing number of wards, changing number of al
dermen from two to one per ward and adopted at spring
election, may not be resubmitted at fall election, as specific
provision of sec. 66.01, subsec. (8), Stats., is applicable and
controls over general provision of sec. 10.43, Stats.

August 24,1938.

Raymond P. Dohr,

District Attorney,

Appleton, Wisconsin.

In your letter you advise as follows:

"Prior to the general election of the city of Appleton,
which was held on April 5,1938, a petition was filed by elec
tors of the city, pursuant to section 10.43 of the statutes, for
the passage of an ordinance which would redistrict the
wards of the city of Appleton by creating six new wards
and changing from two to one the number of aldermen rep-
l esenting each ward, which would abolish all offices of al
derman and supervisors as they exist on the Monday imme
diately preceding the third Tuesday of April, 1939, and that
on the general election to be held in 1939 the new system
would go into effect and one alderman and one supervisor
would be elected from each of the new wards. Under the
present system Appleton has two aldermen from each ward
and one supervisor.
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"* * * this was submitted to the electors pursuant to
section 10.43 and 66.01 of the statutes of Wisconsin for
1937. The referendum was carried in the spring election
which was held on April 5, 1938, but, as stated above, the
ordinance is not to take effect until April, 1939.
"The common council of the city of Appleton now pro

poses to call a special election, pursuant to section 10.40 of
the statutes, said special election to be held on the same day
as the regular fall election, and to resubmit the question to
the electors. Section 10.43 (6) of the statutes definitely pro
vides that the council may submit at any regular or special
election for determination by a majority of the electors vot
ing thereon a proposition to repeal or amend such ordinance
or resolution. However, section 66.01 (8) provides that
when the electors of any city have determined the method
of selection of members of the governing board, the ques
tion shall not again be submitted to the electors nor action
taken thereon within a period of two years."

You inquire whether, in our opinion, the April submis
sion was with respect to "method of selection" within the
meaning of sec. 66.01, subsec. (8), Stats., so as to prohibit
the resubmission of said question for two years thereafter.
The April submission was as follows:

"Shall the charter ordinance, providing for the repeal of
subsection (3) of section 62.08 and for the amendment of
sections 62.08 and 62.09 of the revised statutes of Wiscon
sin, in so far as the same applies to the city of Appleton,
Outagamie county, Wisconsin, thereby redistricting the city
of Appleton into eighteen wards and providing for one al
derman and one supervisor from each of such wards, be
adopted."

Sec. 62.09 (3) (a) and (b). Stats., provides as follows:

"The mayor, aldermen, supervisors and justices of the
peace shall be elected by the voters.
"The other officers shall be selected in the manner in

force at the time of the enactment of chapter 62 of the stat
utes until the method of their selection shall be changed in
the manner provided by section 66.01."

The submission in question was pursuant to sec. 66.01
and sec. 10.43, Stats. A submission under sec. 66.01 may be
initiated under sec. 10.43. See sec. 66.01 (6).
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"Method of selection of members of the governing board"
as used in sec. 66.01, Stats., obviously refers to something
other than a change from an elective to an appointive basis.
There probably is no authority to select the members of the
governing body of the city by appointment. This would ap
pear to be the plain implication from a reading of sec. 62.09
(3) (a) and (b). Stats. Thus when the legislature, by sec.
62.09 (3) (a) provides that the mayor, aldermen, etc., shall
be elected by the voters and by (b) of said section permits a
change in the "method of their selection" as to other officers
by following the home rule provision of the statutes, the
plain implication is that selection of the mayor, aldermen,
etc., by election is a matter of state-wide concern which may
not be dealt with locally under the home rule provisions of
the statutes. We conclude that "method of selection of mem

bers of the governing board" as used in sec. 66.01 (8),
Stats., refers to something other than a change from an
elective to an appointive basis such as change from an elec
tion by wards to a city-at-large basis. But if "method of se
lection" is limited to the one instance above cited, it would
seem that the legislature might aptly have used that in
stance rather than the term "method of selection" which

was probably intended to comprehend any one of a number
of changes in "method of selection." If "method of selec
tion" is a broader term than the one instance above cited

and that term does not comprehend a change from two al
dermen per ward to one alderman per ward, what does it
comprehend? We are of the opinion that "method of selec
tion" as used in sec. 66.01 (8) Stats, comprehends a change
from two aldermen per ward to one alderman per ward.

The only remaining question is whether the two-year pro
vision in sec. 66.01 (8) is applicable or whether sec. 10.43
(6), which contains no such provision, is applicable. Sec.
10.43 is a general provision with respect to direct legisla
tion. Subsec. (6) in some form or another has been a part
of that law since the law was enacted by ch. 513, Laws
1911. The two-year provision in sec. 66.01 (8) was enacted
by ch. 248, Laws 1935, and is specific. It cannot be said that
sec. 10.43 with respect to direct legislation is entirely sep
arate and distinct from ch. 66, providing for municipal
home rule, as municipal home rule, sec. 66.01 (6), Stats.,
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comprehends initiation by direct legislation. Under the cir
cumstances, we are of the opinion that the specific two-year
provision under sec. 66.01 (8), Stats., controls the more
general provision under sec. 10.43 (6) and that the question
submitted in April of this year may not be resubmitted at
the fall election. This conclusion is in harmony with sec.
62.08 (1), Stats., with reference to alteration of wards by
the common council which provides in part as follows:

further such change shall be made in
any such ward for two years except by adding thereto ter
ritory newly attached to the city."

NSB

Contracts — Recovery Act — Codes — Secretary of state
and state treasurer are without authority to withhold pay
ment from contractor with state who, in performance of his
contract, has violated trade practice standards for industry.

August 24,1938.

Trade Practice Department.

You have submitted copy of the trade practice standards
for the highway construction industry, and invite our atten
tion to sec. 110.04, subsec. (1), par. (c) of the fair trade
practice act, chapter 3, special session 1937, and sec. 31 of
the fair trade practice standards for the highway construc
tion industry, which latter provides as follows:

"Upon complaint or upon its own initiative, the depart
ment, upon notice and hearing, may secure evidence and de
termine whether any member of the industry has violated,
is violating, or threatens to violate any provision of these
standards,"
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and request our opinion as to whether the secretary of state
can draw a warrant and whether the state treasurer can

sign a warrant payable to a contractor who performs a
highway contract in such manner as to violate the trade
practice standards that have been established for the high
way construction industry.

The trade practice act and the codes enacted thereunder
create new rights. The statute provides a specific remedy
for enforcement, namely, that of giving the circuit courts
jurisdiction to prevent and restrain violation of the codes.
See sec. 110.04 (5), Stats.

In general, where a statute creates new rights and pro
vides a remedy for enforcement thereof, that remedy must
be deemed an exclusive remedy. Arnet v. The Milwaukee
Mechanics' Mutual Insurance Company, 22 Wis. 516;
Clancy v. Board of Fire and Police Commissioners of Mil
waukee, 150 Wis. 630; State ex rel. Cook v. Houser, 122

Wis. 584; Hall v. Hinckley, 32 Wis. 362; Olson v. Town of
Curran, 137 Wis. 380; Knapp v. Town of Deer Creek, 162
Wis. 168; State ex rel. Langen v. Bodden, 165 Wis. 243;
Hein v. Luther, 197 Wis. 88; State ex rel. Allen v. Railroad
Commission, 202 Wis. 223.

The foregoing list of cases is not an inclusive list. Au
thority in this state upon the same proposition could be con
siderably multiplied. The citations are sufficient to demon
strate that this rule is firmly established in this state.

It does not seem necessary to determine whether a viola
tion of code standards would constitute a violation of the

contract as such, in that even though the code provisions
were deemed a part of the contract, a violation of the code
provisions would at most constitute an unlawful perform
ance of an otherwise lawful contract. A contract which is

lawful in its inception does not become a nullity and there
fore void and of no force and effect if it can be performed
in a lawful manner but is performed in an unlawful man
ner. 2 Page on Contracts, sec. 663; Barry v. Capen, 151
Mass. 99, 23 N. E. 735; Fox v. Rogers, 171 Mass. 546, 50
N. E. 1041; Stansell v. Roach, 147 Tenn. 183, 246 S. W. 520;

Phend v. Midwest Eng. & Equip. Co., 93 Ind. App. 165, 177
N. E. 879.
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We conclude that the secretary of state and the state
treasurer are without authority to withhold payment from a
contractor with the state who, in the performance of his
contract, has violated the trade practice standards for the
industry.

This opinion must not be construed as passing upon a
question of whether a state may collect a delinquent code
assessment from a state contractor by way of offsetting
same against the amount owing upon the contract. That
question was not submitted and has not been given consid
eration.

NSB

Corporations — Securities Laiv — Where builder of boat
proposes to finance its construction by selling interests in
boat in form of bills of sale transaction comes within pur
view of Wisconsin securities law, sec. 189.02, subsec. (7),
Stats.

August 25,1938

Banking Commission.

Attention G. M. Buenzli, Securities Division.

You state that one X contemplates construction of a cer
tain type of boat at a cost of $250,000. The boat will be used
for car and passenger ferry service and is expected to op
erate at a speed of sixty to seventy-five miles per hour. In
order to finance the construction of said boat the builder

proposes to sell so-called bills of sale. The interest which is
sold to a purchaser would be represented by a "bill of sale of
enrolled vessel" on a form approved by the United States
department of commerce, bureau of marine inspection and
navigation. Apparently no other contract is to be used and
it is proposed to sell twenty-five hundred shares at one hun
dred dollars each.
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An opinion is requested as to whether the sale of such
shares comes within the purview of the Wisconsin securities
law.

Subsec. (7), sec. 189.02, Wis. Stats., defines a security as
follows:

" 'Security' or 'securities' includes all bonds, stocks, bene
ficial interests, investment contracts, interests in oil, gas or
mining leases or royalties, preorganization subscriptions or
certificates, land trust certificates, collateral trust certifi
cates, mortgage certificates, certificates of interest in a
profit-sharing agreement, notes, debentures, or other evi
dences of debt or of interest in or lien upon any or all of
the property or profits of an issuer, any interest in the
profits of a venture, the memberships of corporations or
ganized without capital stock, and all other instruments or
interests commonly known as securities."

A consideration of the authorities reveals that courts in

determining whether transactions come within a securities
statute, will look to substance rather than form.

"In decisions in this state and in other jurisdictions
where it has been contended that a transaction under attack
did not come within the Corporate Securities Act because it
constituted only a sale of specific real or personal property
or an interest therein, the courts have looked through form
to substance and found that in fact the transaction con
templated the conduct of a business enterprise by others
than the purchasers, in the profits or proceeds of which the
purchasers were to share." Domestic & Foreign Petroleum
Co. V. Long, 51 P. (2d) 73, 76 (Gal.).

In the case of State of Minnesota v. Swenson, 172 Minn.
277, 215 N. W. 177, the defendant sold interests in an in
vention. The invention had not been completed but the in
ventor was at work endeavoring to complete it. It was the
contention of the defendant that such contracts were not se

curities, he claimed that there was only a sale of an inter
est in the motor and not an interest in the profits and that
any interest in the profits resulted from the ownership in
the motor. The court rejected the argument so advanced
and held that the contract amounted to a security within
the meaning of the blue sky law.
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It was further contended by the defendant in the above
case that he was simply selling interests in his own per
sonal property, and that, if the statute included such con
tracts, it was unconstitutional. To this argument the court
stated at p. 282:

"While it is recognized everywhere that the owner has
the right to dispose of his property when and to whom he
pleases, it is also recognized everywhere that the manner of
exercising that right may be regulated by law, and that he
may be restrained from making such use or disposition of
his property as will be injurious to the community, and
may be required to comply with reasonable regulations
deemed necessary for the prevention of frauds or the pro
tection of the general public."

In Stdte V. Whiteaker, 118 Ore. 656, 247 P. 1077, the
court considered a scheme contrived for the purpose of fi
nancing the extraction of gold by means of an electrical de
vice. The court held that the word "securities" in the Ore

gon law was to be used in a broad sense and that it included

the sale of interests in such a device.

In XXVI Op. Atty. Gen. 370 this department considered a
situation where a corporation was engaged in taking orders
from individuals for peanut vending machines. An agree
ment was entered into whereby after the sale of the machine
to a purchaser, the purchaser would lease the machine back
to the vendor, who agreed to service it and remit twenty per
cent of the gross intake to the buyer. Thereafter, in ac
cordance with the agreement, a bill of sale was delivered

and a lease executed. The machines were not delivered to

the purchaser but were placed in various locations by the
vendor. It was ruled that such transactions came within the

meaning of sec. 189.02, subsec. (7), Stats. The contract was
a device for financing a corporation which lacked funds to
acquire the necessary machines for itself. It also appeared
that the delivery of the machines to the owners was not con

templated nor would it have been practicable. The whole
enterprise was speculative in character and the speculator
was desirous of an income and entered into the contract for

investment purposes. In other words, he was seeking an

"interest in the profits of a venture" within the statutory
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definition of a security given in sec. 189.02, subsec. (7),
Stats.

Applying the reasoning of that opinion to the present in
stance, X is seeking capital to construct a boat. In order to
finance the building of the boat he offers to sell shares
therein, evidenced by so-called bills of sale. Just what man
agement of the boat is contemplated upon its completion is
not indicated, but for all practical purposes it requires no
stretch of the imagination to foresee that the purchasers are
interested in the "profits of a venture." Clearly no delivery
of the boat to some twenty-five hundred purchasers of
shares is contemplated or would be practicable; their only
interest would be as investors seeking income in their
investment.

You are accordingly advised that the contemplated fi
nancing program amounts to a "security" transaction
within the meaning of sec. 189.02, subsec. (7), Stats.
WHR

Criminal Law — Sentence for general indeterminate
term of not less than one year and not more than ten years,
"in addition to the former sentence which you are now
serving," is construed to mean that sentence would com
mence at expiration of sentence which prisoner was then
serving. Sentence so construed is within power of court un
der sec. 359.07, Stats.

August 25,1988.
Board of Control.

Under date of July 28 you submitted a letter from the
Wisconsin state prison, making inquiry as to the correct in
terpretation of two sentences imposed in two cases on
one A.

It appears, that on May 10, 1988, A was sentenced for a
term of five to seven years for burglary in the nighttime
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armed, to the Wisconsin state reformatory, by the circuit
court of Jefferson county. Subsequently, he escaped from
the reformatory and was charged with being an accomplice
in an assault upon an officer on the night of February 13,
1986, in the south cell house at the Green Bay reformatory.
On December 10,1936, he was given an additional term at

the Wisconsin state reformatory of one to ten years by the
municipal court at Green Bay. The sentence contained the
following:

"You * * * are hereby sentenced to the Wisconsin
state reformatory at Green Bay, Wisconsin, at hard labor for
a general indeterminate term of not less than one year and
not more than ten years, m addition to the former sentence
which you are now serving.'' (Italics ours.)

You inquire whether these two sentences run consecutively.
You ask the question in order to be able to determine the
time when he should be discharged.
The first question to be determined is that of the inten

tion of the court by the use of the italicized language in the
sentence. In a sense every sentence imposed is in addition to
a former or any other sentence and hence it may be urged
that the language adds nothing to the sentence and is more
surplusage. Such construction hardly gives due weight to
the presumption that the court intended to accomplish
something by the use of the language in question. The only
way to give effect to such presumption is to conclude that
the court intended that this sentence should begin to run at
the expiration of the former sentence, and we so construe
the sentence imposed.
The only remaining question is whether the court had

power to impose such sentence under sec. 359.07, Stats., and
that question is ruled by XXI Op. Atty. Gen. 555, where we
held that the court has such power.
You have also stated in your inquiry that the board of con

trol transferred this party to the state prison. That, how
ever, does not change the conclusion arrived at.
NSB
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Bridges and Highways — Where county in May voted
tax to improve county trunk highway in town of S under
sec. 83.03, Stats., and assessed portion thereof to town of S
and town of S had voted tax in excess of town's assessment
to improve same highway, town levy cannot be used in lieu
of assessment against town provided by county.

Town may use tax levied in April as basis for county aid
under sec. 83.14, Stats., and under sec. 83.14, subsec. (4),
may compel county to appropriate only difference between
$2,000 and county's share of improvement initiated under
sec. 83.03, Stats.

County may appropriate such amount, greater amount or
amount in excess of $2,000 but cannot be compelled to do so.
Town petition may request county aid in amount , in ex

cess of that which county can be compelled to appropriate.

If town wishes to have construction commenced before

town and county funds are in county treasury under sec.
83.14 (6), Stats., it must borrow money in anticipation of
its own and county's share of improvement and pay said
amount into county treasury.

August 25,1938.

Aloysius W. Galvin,

District Attorney,

Menomonie, Wisconsin.

In your letter you state as follows:

"At the May, 1938, session of the county board, an assess
ment, under sec. 83.03, Wis. Statutes, was made for the im
provement of county trunk "FF" in the town of Sheridan.
The amount of the assessment including both town and
county share was $1,498.00. This amount is based on two
mills on the total valuation of the town of Sheridan.
"The town's share of the $1,498.00 assessment is 25% or

$374.50 and is to be assessed as a special charge against
districts, by the county, in the 1938 tax levy. The county's
share of the assessment (75%) or $1,123.50 is to be as
sessed against the taxable property of the county in the
1938 tax levy.
"The amount of $1,498.00 is to be advanced by the county

and is to be expended in the 1938 construction season, in



604 Opinions of the Attorney General

accordance with the enclosed resolution adopted by the
county board at the May, 1938 session.
"At the annual spring meeting of the town held in April,

1938, the town of Sheridan voted a tax of $1,000.00 as the
town's share of the construction of C. T. H. "FF" and un
der the present percentage between the town and county is
entitled to $3,000.00 aid, from the county."

You ask a number of questions as follows:

"1. In lieu of the special assessment made at the May,
1938, session of the county board, can the town of Sheridan
petition the county board, at the Nov. 1938 session for
county aid under sec. 83.14 Wis. statutes?"

You do not state whether county trunk FF is on the sys
tem of prospective state highways. Sec. 83.14, Stats., pro
vides a means for improvement of roads upon the prospec
tive state highway system upon town and village initiative.
Under said section, the compulsory features with respect to
appropriations by the county are applicable only to roads
upon the system of prospective state highways. If the road
is not upon such system, the county may appropriate under
its general power to "construct or improve or aid in con
structing or improving any road or bridge in the county,"
sec. 83.03, Stats., but cannot be compelled to appropriate.
Assuming that the road in question is on the prospective

system, there would seem to be no reason why the town
should not use the $1,000 tax voted as a basis for county aid
under sec. 83.14, Stats., but neither this levy nor the petition
for aid can be in lieu of the special assessment. The county
has already provided for the special assessment, and prop
erly so under sec. 83.03, and neither that section nor sec.
83.14 makes any provision for offsetting one levy against
the other. Where an assessment is made against the town
under sec. 83.03, the statute provides:

county clerk shall certify such tax to the
town, village or city clerk who shall put the same in the next
tax roll, and the same shall be collected and paid into the
county treasury as other county taxes are levied, collected
and paid. A portion or all of such special assessment may be
paid by subscription or donation."
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There is no provision for payment of this assessment by a
tax levied by the town wholly independent from the levy re
quired by sec. 83.03, Stats. It must follow that the town tax
levy made in April cannot be in lieu of the special assess
ment levy made by the county in May.

"2. Subsection (4) of section 83.14 is as follows: 'No
county shall be required to appropriate, in any year, over
two thousand dollars for work in any town or village.' Does
this mean that the -county is limited to $2,000.00 aid to any
town, in any one year, or can the amount of county aid
granted be greater than $2,000.00 at the discretion of the
county board?"

The above section limits the amount which a county can

be compelled to appropriate. It does not purport to fix the
limits of county discretion or power. You are advised that
a county may appropriate more than $2,000 for work in any
town or village but cannot be compelled to do so.
The county has already appropriated $1,498 for work in

the town of Sheridan, $1,123.50 of which is to be paid by
the county. While this levy was not in pursuance to a peti
tion under sec. 83.14, Stats., it is our opinion that this" ex
penditure must be considered in determining what sum a
county can now be compelled to pay when a petition is pre
sented under sec. 83.14, Stats. Sec. 83.14 (4) is not limited
in its scope to appropriations under sec. 83.14 but is broad
and all-inclusive in its language. It provides:

"No county shall be required to appropriate, in any year,
over two thousand dollars for work in any town or village."

We are of the opinion that the most that the county could
be compelled to appropriate under sec. 83.14, if a petition
was presented for county aid in view of the prior county
appropriation which must be paid by the county, would be
$876.50.

"3. If it is ruled that the town of Sheridan could petition
the county board, at the Nov. 1938 session, could they peti
tion for $3,000.00 county aid, to match the $1,000.00 voted
at the annual town meeting in Apr. 1938 or would they be
restricted to the difference between $3,000.00 and $1,123.50
(County's share of the assessment made at the May, 1938
session of the county board) ?"



606 Opinions op the Attorney General

There appears no reason why the town should not petition
the county for $1,000 or $3,000 county aid. The county,
however, can be compelled to appropriate only $876.50.

"4. If the town of Sheridan desired, during the 1938 con
struction season, to expend the funds which would become
available by petitioning the county board, at the Nov. 1938
session, what legal procedure should they follow?

They should follow the only procedure authorized,
namely, sec. 83.14 (6) Stats.

"5. Further, in the event of expenditure before funds are
available, is the town of Sheridan required to advance both
the town and county's share? What amount, if any, would
the town of Sheridan, in your opinion, be justified in ad
vancing during the 1938 construction season, under section
83.14 of the statutes, with the assurance that the town of
Sheridan would be reimbursed for the county's share?"

The answer to the first part of this question 5 is "yes."
Sec. 83.14 (6), Stats., appears to contemplate that construc
tion shall not begin until both county and town funds are
available and in the county treasury. If such time is to be
anticipated, it can be done only by the town borrowing the
amount of both the town levy and the county anticipated
levy and paying said amount into the county treasury.
The last part of this question 5 has already been an

swered in the conclusion reached in question 2.
NSB
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Bonds — School district whose territory is coterminous
with that of city of fourth class organized as common school
district and operating under that plan is separate municipal
unit under sec. 40.50, subsec. (2), par. (a), Stats., and
bonds issued by such district are not "in the same line" as
bonds of city for purpose of determining whether bank may
purchase them.

August 26,1938.

H. F. IBACH, Commissioner,

Banking Commission.

You request the opinion of this department as to whether
or not a proposed bond issue of Edgerton school district No.
8 may be considered as being in the same line as direct ob
ligation bonds of the city of Edgerton.

Edgerton is a city of the fourth class. Its territory is co
terminous with that of the school district.

The present sec. 40.50, subsec. (2), par. (a). Stats., as
amended by ch. 188, Laws 1937, provides:

"Any fourth class city whose territory now or any time
hereafter, constitutes all or part of one school district and
which has at least eighty per cent of the entire population
of such school district may proceed under section 40.52 or
66.01 to adopt the plan of school administration provided
by sections 40.50 to 40.60 [city school plan] or may operate
or continue to operate under the common school district
plan. No action taken by the school board of any such city
nor any act of such school district in the levying of taxes,
borrowing of money, issuance of bonds, execution of con
tracts or other corporate acts shall be invalidated by failure
to comply with sections 40.50 to 40.60."

As you state, the school district in Edgerton is under the
old plan of school government. Although it qualifies under
the statute to adopt the city plan, it has continued to oper
ate as a common school district. Before the amendments by
ch. 183, Laws 1937, there was some doubt as to the effect of
a city not adopting the city school plan when it was quali
fied to do so. Prior to the 1937 amendment, this depart
ment ruled in XXIV Op. Atty. Gen. 596 that school dis-
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tricts coterminous with the boundaries of a city of the
fourth class which continued at all times, notwithstanding
the enactment of sections 40.50 to 40.60, to act as a common
school district in all respects as if section 40.50 had never
been enacted are now such school districts de jure by virtue
of the amendment to sec. 40.50 by ch. 217, Laws 1933.
The statute as now amended clearly provides that the

change to the city plan is optional with cities of the fourth
class whose territories constitute all or part of one school
district, and which have at least eighty per cent of the en
tire population of such school district.
Common school disticts are recognized as separate mu

nicipal entities. The school territories of cities under the
city school plan are not. See State ex rel. Board of Educa
tion V. City of Racine, 205 Wis. 389, 236 N. W. 553 (1931).
This distinction is recognized and upheld in many respects.
The general school law expressly distinguishes between

common school districts and others. Sec. 40.02, subsec. (3),
classifies school districts as "common school districts,"
"high school districts" and "city school districts."
The contracts of the board of education of a city operat

ing under the city school plan are city contracts. State ex
rel. Board of Education v. City of Racine (supra).
In determining whether the indebtedness of a common

school district exceeds the limit fixed by sec. 3 of art. XI,
Wis. Const., the indebtedness of a village within limits co
terminous with those of the school district is not to be
added to that of the school district. Lippert v. School Dist.
No. U of Village of Shorewood, 187 Wis. 154 (1925).
As stated in XX Op. Atty. Gen. 707, 709:

"* * * The school territory of a city under the city
school plan does not continue to be governed in the same
manner as a common school district, as the school system of
a city under the city school plan is administered by a board
of education the members of which are denominated city
officers, and school taxes are levied by the city council
*  * * The legislative plan 'seems to be to make the city
the municipal entity for the administration of school af
fairs' " (citing the Racine case).

It is apparent therefore that the legislature intended that
the term "city school district" should connote a system un-



Opinions of the Attorney General 609

der the direction and supervision of city officials, while the
term "common school district" should refer to a separate
municipal entity.
Of even greater importance in regard to this particular

problem are the statutory provisions as to the ownership of
property by the different school districts.

Sec. 40.53, relating to the powers of the city school
boards, provides:

"(1) The school board shall have the powers and be
charged with the duties of common school district boards as
far as .the same are not otherwise provided for or limited
by statute.

«:!: * *

"(6) To select and acquire sites and adopt plans for
school buildings, but deeds and leases taken shall be in the
name of the dty, and the title to all school property shall
vest in the city."

Sec. 40.16, relating to common school district boards,
provides:

" (1) Subject to the authority vested in the district meet
ing and to the authority and possession specifically given to
other officers, the common school board shall have the pos
session, care, control and management of the property and
affairs of the district."

Under these provisions a common school board has the
possession and control over the property of the school dis
trict even though such district comprises the same territory
as that of a city. It is apparent, therefore, that the security
for an obligation of a common school district is separate
and distinct from that for obligations of a city.
You are therefore advised that the direct obligation bonds

of the city of Edgerton are not in the same line as those
proposed to be issued by the Edgerton school district.
NSB
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Corporations — Securities Law — Under sec. 189.05,
subsec. (9), Stats., pledgee may sell in good faith through
agent or subagent non-registered securities pledged for
hona fide debt.

August 27,1938.
Banking Commission.

Attention G. M. Buenzli, Securities Division.

You state that a Milwaukee bank a pledgee of certain se
curities which are not registered in the state of Wisconsin,
wishes to employ a securities company to act as its agent in
the disposal of these securities. The securities company has
asked whether it may solicit for the purchase of such non-
registered securities. The company further asks whether
it might also sell such securities as an agent for an au
thorized dealer who is in turn acting as an agent for the
original pledgee but is unable to perform the service because
of having no retail organization. In other words, the se
curities company would, in the latter instance, be acting as
a subagent of the pledgee seller.
There can be no question but that the bank itself, as

pledgee, could sell such non-registered securities since sec.
189.05, subsec. (9), Stats., exempts specified sales of se
curities from other provisions of the chapter. Sec. 189.05,
subsec. (9), Stats., exempts

"The sale, by a pledgee in good faith and not for the pur
pose of avoiding the provisions of this chapter and in the
ordinary course of business, of a security pledged for a
bona fide debt."

The question to be decided is whether or not the transac
tion continues to be covered by sec. 189.05, subsec. (9),
when the sale is made not directly by the pledgee but by an
authorized agent of the pledgee, in this case a securites
company. It is to be noted that sec. 189.05 exempts the
"sale" of the security, as distinguished from sees. 189.08
and 189.04, which sections exempt the securities them
selves. Under the provisions of sec. 189.05, Stats., it is the
transaction which is the subject of the provision and not the



Opinions op the Attorney General 611

security itself or the person dealing with the security. Thus,
whether the sale is made directly by the pledgee or through
an agent of the pledgee, the transaction would really be a
"sale, by a pledgee" within the terms of the statute, since
an authorized act of an agent is really the act of his prin
cipal. Rosecky v. Tomaszewski, 225 Wis. 438, 274 N. W.
259 (1987).
In analyzing sales which are claimed to fall within the

provisions of sec. 189.05, Stats., each transaction must be
considered separately, keeping in mind the purpose of the
securities law which is "to protect the investors of this state
and to restrain the flotation and sale of improvident securi
ties, * * Klatt V. Guaranteed Bond Co., 213 Wis.
12, 21, 250 N. W. 825, (1933).
The exemption applies when the transaction is made "in

good faith" and not for the purpose of avoiding the provi
sions of this chapter. The fact that the bank chooses to
dispose of the securities through a licensed dealer in no way
negatives their good faith, such procedure being a not un
usual method of disposing of pledged securities.
We are therefore of the opinion that a pledgee can dis

pose of its securities by means of an agent or subagent as
long as it conforms with the requirements of sec. 189.05
(9), Stats., and whether or not it does depends upon all the
circumstances surrounding the transaction.
NSB

Criminal Law — Gambling — Lotteries — "New London
day plan" is condemned as lottery, in violation of sec.
348.01, Stats.

August 27,1938.

William R. McDaniel,

District Attorney,

Darlington, Wisconsin.

You have asked whether the following scheme, known as
the "New London day plan," constitutes a lottery:
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The proposed plan, referred to as a new type of com
munity promotional activity, provides for the setting aside
of one day in each week at which time the activities of a
group of members of the community, organized as a club,
are conducted. This so-called club is made up of sponsor
members consisting of the business and professional people
of the town—^most likely retail merchants—and active mem
bers, who are all the rest of the members of the community
who have joined the club—in effect, the consumers. Upon
joining the club, these sponsor members contribute to a
fund which is used to offer cash prizes each week to the ac
tive members. To become active members, the public fills
in application blanks at the place of business of any of the
sponsors. No purchase need be made, no fees paid, and no
tickets or coupons saved; registration blanks, however, are
obtainable only from the sponsors. The names of the active
members are placed in a screened mixer and, on the speci
fied day each week, on one of the main streets of the town,
midst great fanfare, the winners of the cash prizes are
drawn.

Two types of prizes are awarded, the grand prize of fifty
dollars or more and the smaller street prizes. The names
of the winners of the street prizes are called in the street,
but the name of the winner of the grand prize is relayed by
messenger to every sponsor who then announces the winner
simultaneously at a specified time. The winner must be
present at a sponsor's place of business to be entitled to the
prize; and in his or her absence the prize accumulates from
week to week. The sole function of the club is the promotion
of this day, the only feature of which is the drawing and
awarding of said prizes.
In XXVII Op. Atty. Gen. 225 we held a plan involving the

following elements a lottery and in violation of sec. 348.01
Stats.:

"* * * A promoter distributes registration books
among such merchants as pay him a fee for the privilege
of 'representation.' The merchants display these books in
their places of business and invite the public to sign. Each
week cash prizes are given away by lot among the class
which signs the registers. Announcement of winners is
made at a certain hour over the local radio station. A win-
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ner thus announced is required to be present in the place of
business where his name is registered when the announce
ment is made in order to be eligible to collect the prize. At
no time is it necessary to buy an5d:hing."

There is no essential difference between the plan therein
considered and the "New London day plan" except that the
"New London day plan" is conceived upon a much larger
scale and involves much more publicity, enthusiasm and
lure. If the plan involves the element of a lottery, it does
not cease to be such merely because of the size and magni
tude of the undertaking. The size and magnitude merely in
crease the consideration found to be present in the other
scheme above referred to and which necessitated condem
nation of the plan as a lottery.
We are of the opinion that the proposed "New London

day plan" contains all the elements of a lottery and that the
operation thereof constitutes a violation of sec. 348.01, Stats.
We reach this conclusion somewhat reluctantly as the

plan is obviously mmed at promoting the business interests
of communities and by enthusiasm engendered more or less
establishing the communities as trade centers. But if the
scheme contains the elements of a lottery, it cannot be ap
proved however meritorious the motive. If there is any
widespread demand for exceptions to the anti-lottery stat
ute that demand must be met by the legislature within the
legitimate sphere of legislative action, if any, in view of art.
IV, sec. 24, constitution.
NSB
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Counties — Public Officers — County Treasurer — Clerk
in Office of Register of Deeds — County board may not, un
der sec. 59.15, subsec. (1) Stats., increase salary of county
treasurer during his term of office by paying him extra com
pensation for services performed in connection with WPA
project in his office.

Additional clerk hired for WPA project in office of regis
ter of deeds when authorized by county board is within au
thority of county board.

August 29,1938.

John H. Rouse,

District Attorney,

Baraboo, Wisconsin.

In your letter you submit facts as follows:

"The work project administration has provided two proj
ects in Sauk county which pertain to the correction of de
scriptions in the office of the county treasurer and work of
certain records in the office of the register of deeds. In each
case the county has furnished such funds to pay for certain
materials and supervision of the project. In the case of the
project involving the register of deeds' office, during an
emergency when the regular supervisor was ill, the register
of deeds supervised the work and in turn hired a clerk to
perform his duties in the register of deeds office. A state
ment for such services of the clerk was presented to the
county board for its approval, and they wish to know if it is
proper to allow this expense. In the case of the project in
the treasurer's office, the treasurer was asked to supervise
the work, and it was intended that he would be allowed cer
tain additional compensation out of the funds set up for
this work. This work was not a regular part of the duties
of his office and required his putting in many additional
hours at night in order to take care of the work. He has
presented a claim for additional compensation for such su
pervision which is now before the county board, * *

You have further advised that the clerk hired by the reg
ister of deeds was authorized by the county board. You in
quire (1) whether the claim filed by the county treasurer is
a lawful claim against the county and, (2) whether the
clerk hired by the register of deeds was lawful.
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Sec. 59.15, subsec. (1), Stats., provides as follows:

salary so fixed shall not be increased or
diminished during the oifficer's term, and shall be in lieu of
all fees, per diem and compensation for services rendered,
except the following additions: [exceptions not material]."

We can sympathize with the position in which the county
treasurer finds himself. Having put in many additional
hours of labor outside of office hours, it would seem that it
should be permissible for the county board to allow his
claim for this work. This would seem particularly so where
the county board has asked him to do this work and on the
strength of it he has rendered a substantial public service.
A public officer takes his office cum onere. He is entitled to
no salary or fees except what the statute provides. The law,
therefore, is very clear that the claim filed is not one which
can legally be paid by the county. Supervisors of Kewaunee
County V. Knipfer, 37 Wis. 496; Qvmv v. Paff, 98 Wis. 586;
Outagamie County v. Zuehlke, 165 Wis. 32.
As to the allowance of additional clerk hire to the register

of deeds by the county board, that is within the authority of
the county board, sec. 59.15, (3), Stats., which reads as
follows:

"The county board may at any time fix or change the
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual
salary of each such appointee, except that the salaries of the
undersheriff and of the register in probate may be changed
only at the annual meeting."

You are advised that the claim of the county treasurer is
not a lawful claim against the county, and that the addi
tional clerk hired by the register of deeds under authority
of the county board was within the authority of the county
board.

NSB
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Intoxicating Liquors — Posted Persons — Official or body
placing name upon blacklist under sec. 176.26, Stats., inad
vertently or through mistake has power to correct error.
IV Op. Atty. Gen. 347, in so far as it holds otherwise, is

overruled.

Where conditions exist that permit blacklisting under sec.
176.26 official discretion once exercised may not be changed
during year.

Ill Op. Atty. Gen. 507 and XXV Op. Atty. Gen. 547, in so
far as they so hold, are approved.

September 3,1938.
Harold M. Dakin,

District Attorney,

Watertown, Wisconsin.

You state that at the November, 1937, session of the
county board of Jefferson county, a resolution was passed
requesting the director of outdoor relief and the district at
torney to "blacklist" persons who were receiving outdoor re
lief from Jefferson county and who the director of outdoor
relief thought should be blacklisted.

Following this the director of outdoor relief made a list of
those who he thought should be blacklisted. After the list
had been prepared and served on all the taverns in Jeffer
son county, it was found that there were at least three per
sons on that list who should not have been placed on it. At
the May 3, 1938, meeting of the county board, a resolution
was adopted authorizing the removal of the names of all
persons who should not have been placed on the list or who
were placed on it inadvertently.
You ask whether the name of a person which, through

inadvertence and mistake, has been placed on a so-called
blacklist pursuant to the provisions of sec. 176.26, Stats.,
can be removed from such banned list before the expiration
of the required year.

This question was squarely passed upon in IV Op. Atty.
Gen. 347 with respect to interpretation of a similar statute
and it was held that there was no authority for removing a
name from the blacklist even though the name was placed
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thereon by mistake or prejudice. For reasons hereinafter
stated, we do not consider that conclusion sound.

Sec. 176.26, Stats., confers discretionary power upon cer
tain named officials and bodies to blacklist, and defines the
conditions that must exist before such discretionary power
may or can be exercised. The officials or bodies have no
powers in excess of those conferred by statute and any ac
tion taken upon their part, inadvertent or otherwise, which
exceeds the statutory grant of power is void. We know of
no principle of law that holds that administrative officials or
bodies are without power to correct a void act and that er
ror, once perpetrated, must stand perpetrated throughout
the year, and whatever the injustice that has been done to
an individual as the result of arbitrary exercise of power,
albeit inadvertent. Such would not seem to be the ultimate

goal of any system of jurisprudence. We find no authority
to support such view and unfortunately we find no authority
to support the contrary view. We accordingly rest our con
clusion upon what seems to us a sound, legal analysis of the
problem presented.

If conditions exist which, in the opinion of an official or
body named in sec. 176.26, justify the placing of a name
upon the blacklist, that discretion once affirmatively exer
cised by placing the name thereon may not be re-exercised
or re-examined within the year, the statute having made
no provision for a review or re-examination by such official
action. The opinions in III Op. Atty. Gen. 507 and XXV
Op. Atty. Gen. 547, so interpreted, are affirmed. But this is
quite another matter than that of holding that a public offi
cial or body is without power to correct a void act, which
was held in IV Op. Atty. Gen. 347, and that opinion, in so
far as it so holds, is overruled.

Under sec. 176.26, Stats., only the wife and certain named
officials are authorized to blacklist. A county board as such
is not included in such list. A county board is, therefore,
without authority to blacklist and any action taken upon the
part of such board with respect thereto can be only sug
gestive or directory and without force of law. Such being
true, the board clearly can change its action but it can con
fer no power with respect to taking a name off the blacklist
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as it has no power to place a name upon that list in the first
instance.

NSB

Criminal Law — Obstructing Execution of Law —
Words and Phrases — Disguise — No offense is committed
under sec. 346.50, Stats., unless there is some attempt at
disguise.

September 8,1938.
Hugh W. Goggins,

District Attorney,

Wisconsin Rapids, Wisconsin.

You have asked for an opinion on the following case:

"A police officer making arrest for disturbance of the
peace was interfered with by being pulled away from his
prisoner and further interfered with by the holding of his
arm in attempting to subdue the prisoner by striking with
his club. The justice, when the two obstructors were ar
raigned, drew up a complaint and warrant under the pro
visions of section 346.50, Wisconsin statutes. The identity
of the obstructors was known by the officer at the time.
"Under the above facts have the obstructors in your opin

ion violated the provisions of section 346.50 ?"

Sec. 346.50, Stats., provides:

"Any person who shall in any manner disguise himself
with intent to obstruct the due execution of the law or with
intent to intimidate, hinder or interrupt any officer or any
other person in the legal performance of his duty or the ex
ercise of his rights under the laws of the United States or
of this state, whether such intent shall be effected or not,
shall be punished by imprisonment in the county jail not
more than six months or by fine not exceeding one hundred
dollars."
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It is clear from a reading of the statute that the most es
sential element of the crime is that a person disguise him
self. Without this element there can be no conviction under

this section of the statutes.

There appear to be but two reported cases interpreting
statutes of this sort. They both rely on the definition found
in Webster's dictionary, where the word "disguise" is de
fined to mean "to change the customary dress or appear
ance of, so as to conceal one's identity or counterfeit an
other's." The cases are Dale County v. Gunther, (1871) 46
Ala. 118,142, and Darneal v. State, (1917) 14 Okla. Cr. 540,
174 Pac. 290, 1 A. L. R. 638.

The facts as stated by you show no attempt whatever on
the part of the defendants to disguise themselves. Conse
quently, they cannot be convicted of the crime forbidden by
sec. 846.50, Stats.

We suggest that you proceed under some more appropri
ate section of the statutes, such as sec. 346.34, subsec. (1),
or 346.39.

NSB

Public Officers — Register of Deeds — Public Records —
Statistics — Records of births, except illegitimate births,
marriages and deaths kept by register of deeds under sec.
59.51, subsec. (7), and sec. 69.56, Stats., are public records
open to public inspection by virtue of sees. 18.01 and 59.14
(1), Stats.

September 7,1938.
Charles P. Curran,

District Attorney,

Mauston, Wisconsin.

You ask whether the records of births, deaths and mar
riages in the office of the register of deeds, kept pursuant
to sec. 59.51, subsec. (7), Stats., are public records so as to
be open to inspection by the public generally.



620 Opinions of the Attorney General

Sec. 59.51, Stats., expressly makes it the official duty of
the register of deeds to keep such records. This section
provides:

"The register of deeds shall:

" (7) Register, file and index, as directed by law, all mar
riages contracted and deaths and births occurring in his
county. * * *
"(8) Make and deliver to any person, on demand and

payment of the legal fees therefor, a copy duly certified,
with his official seal affixed, of any record, paper, file, map
or plat in his office."

It is the duty of the local registrar of vital statistics un
der sec. 69.55, Stats., to transmit copies of all births, deaths
and marriages to the register of deeds and sec. 69.56, Stats.,
requires the register of deeds to file and index the same.

Sec. 18.01, Stats., provides;

"(1) Each and every officer of the state, or of any
county, town, city, village, school district, or other munici
pality or district, is the legal custodian of and shall safely
keep and preserve all property and things received from his
predecessor or other persons and required by law to be filed,
deposited, or kept in his office, or which are in the lawful
possession or control of himself or his deputies, or to the
possession or control of which he or they may be lawfully
entitled, as such officers.
"(2) Except as expressly provided otherwise, any person

may with proper care, during office hours and subject to
such orders or regulations as the custodian thereof may pre
scribe, examine or copy any of the property or things men
tioned in subsection (1)."

Such records are thus ones that are "required by law to
be filed, deposited, or kept" in the office of the register of
deeds which "any person" has the right to inspect or copy
under the express provisions of sec. 18.01 (2), Stats. See
XI Op. Atty. Gen. 7; XX Op. Atty. Gen. 323.
However, in addition, sec. 59.14 (1), Stats., specifically

answers the question by providing:

"Every sheriff, clerk of the circuit court, register of
deeds, county treasurer, register of probate and county clerk
shall keep his office at the county seat in the offices pro-
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vided * * *. All such officers shall keep such offices
open during the usual business hours each day, Sundays
and legal holidays excepted, * * * and with proper
care shall open to the examination of any person all books
and papers required to be kept in his office and permit any
person so examining to take notes and copies of such books,
records or papers or minutes therefrom."

The statutes make the records of birth, death and mar
riages kept in the office of the register of deeds public rec
ords which are open to public inspection. It is to be noted,
however, that the foregoing does not apply to certificates of
illegitimate births, which, by the express provisions of sec.
69.26, Stats., are not open to the public except upon court
order.

HHP

Charitable and Penal Institutions — Board of Control —
Public Officers — Board of Vocational Education — By vir
tue of reorganization order No. 17, power of state board of
control under sec. 46.03, subsecs. (1) and (3), Stats., to ac
cept in behalf of state gifts to charitable and penal institu
tions under its jurisdiction is now vested in state board of
vocational and adult education with respect to gifts to Wis
consin workshop for blind.

September 8,1938.

Board of Vocational Education.

Attention George P. Hambrecht, Director.

Reorganization order No. 17 issued under the authority of
ch. 9, Laws Special Session 1937 provides:

"That the Field Agency for the care of the Adult Blind
and the Wisconsin Workshop for the Blind and all the func
tions, powers and duties, relating thereto, vested in the
State Board of Control of Wisconsin under sections 47.05
and 47.06, Statutes of 1937, and any other provision of law.



622 Opinions of the Attorney General

be transferred and vested in the State Board of Vocational
and Adult Education of the State of Wisconsin."

You ask whether the state board of vocational and adult

education is authorized by such order to accept bequests to
the workshop. The answer to that question depends upon
whether the state board of control had the authority to do
so prior to the transfer affected by the above order, and, if
it did, whether the authority to accept such funds was a
function, power or duty relating to the board's supervision
and control over the field agency and the workshop for the
blind within the meaning of the executive order.
As indicated in your request there is no doubt that the

board of control had the authority to accept such funds.
Sec. 46.03, subsecs. (1) and (8), Stats., is very compre
hensive and clearly indicates the intent of the legislature
that the board of control shall take advantage of funds
which may be offered to the state for any purpose or use
pertaining to the functions of the charitable, curative or
reformatory institutions established or maintained by the
state.

Whether the power to accept such funds is a power re
lating to the field agency and the workshop for the blind
within the meaning of the reorganization order presents a
more difficult problem. The express authority to receive
such funds is granted by sec. 46.08, subsec. (8) Stats.,
which provides that the board of control shall:

"Take and hold in trust, whenever the board may deem
the acceptance thereof advantageous, all property, real or
personal, transferred in any manner to the state to be ap
plied to any specified purpose, use or benefit pertaining to
any of said institutions or the inmates thereof, and apply
the same in accordance with the trust."

It will be noted that the statute above quoted does not
refer specifically to any particular institution or division
thereof but confers upon the board a general power con
nected with the board's supervision and control over all
charitable, curative, reformatory or penal institutions es
tablished or maintained by the state. However, there is no
indication that the phrase "relating thereto" was used in the
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reorganization order in any restricted sense such as "re
lated exclusively thereto," and in view of the purpose of the
reorganization act it must be held that the state board of vo

cational and adult education was given the power by the
order in question to accept bequests on behalf of the field
agency and the workshop for the blind.
Ch. 9, sec. 4, subsec. (2), Laws Special Session 1937 pro

vides for reorganization. "In order to promote greater effi
ciency and economy." Reorganization order No. 17 issued
pursuant to that section reasserts that purpose. A construc
tion of that order which places the power to accept, control
and disburse the funds of the field agency and workshop in
a body other than that which directs and controls its func
tion will certainly defeat the intent and purpose of the act
and the order issued pursuant thereto. Obviously the power
conferred upon the board of control by sec. 46.03 (3),
Stats., is "related," in part at least, to the field agency and
workshop for the blind in so far as it concerns funds to be
used by such agencies. It follows that such portion of that
power is transferred to the board of vocational and adult
education and the board may accept the bequest.
NSB

Automobiles — Law of Road — Constitutional Law —
Criminal Law — Pardons — Public Officers — Governor —
Under art. V, sec. 6, Wis. Const., governor may grant par
dons any time after conviction and regardless of term of
sentence or other penalties imposed.

September 8,1938.

Pardon Board.

Attention Earl H. Munson, Secretary.

You have referred to our opinion of May 19,1938, XXVII
Op. Atty. Gen. 331, to the effect that the legal consequences
of conviction of crime are absolved by a full pardon and that
a person convicted for driving while intoxicated should have
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his driver's license restored when pardoned, upon applica
tion, without furnishing proof of financial responsibility as
required under sec. 85.08, subsec. (10), par. (j). Stats.
In this connection you now ask the following question:

"Has the governor power to grant a pardon in c^es
where a conviction was obtained, the license revoked, with
out a definite term of sentence being directed by the court?"

Art. V, sec. 6, Wisconsin constitution, provides in part:

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses, ex
cept treason and cases of impeachment, upon such condi
tions and with such restrictions and limitations as he may
think proper, subject to such regulations as may be pro
vided by law relative to the manner of applying for par
dons. * *

It is apparent from reading the foregoing grant of con
stitutional power to the executive that the exercise of such
power is in no way dependent upon the terms of sentence
whether definite or otherwise. The only prerequisite is that
there be a conviction.

"Unless restricted by the constitution, the power to par
don may be exercised at any time after the commission of
an offense, either before legal proceedings are taken, or dur
ing their pendency, or after conviction and judgment. An
offender may also be pardoned after he has served the pun
ishment adjudged for his crinie. In a number of states the
governor is empowered by the constitution to grant pardons
after conviction. * * 46 C. J. 1189.

As previously stated, our constitution requires that the
pardon be granted after conviction. In the absence of any
other constitutional restriction as to time and in accord

ance with the foregoing quotation respecting the time of
granting a pardon, a pardon might be granted after convic
tion and before sentence. If it may be granted before sen
tence, then it is immaterial whether or not the sentence is
for a definite term.

You are therefore advised that the governor may gi'ant
pardons after conviction, though the sentence is without a
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definite term and regardless of suspension of driving privi
leges under sec. 85.08, subsec. (10), Stats., although, as
pointed out in the opinion previously referred to, a pardon
does not automatically restore a license.
WHR

Bridges and Highways — Law of Road — If speed in ex
cess of thirty-five miles per hour on particular highway is
such as to endanger property, life or limb, prosecutions may
be had under sec. 85.40, subsec. (1), Stats. Maximum speed
in business district is fifteen miles per hour under sec. 85.40
(6) and twenty miles per hour in residence district under
sec. 85.40 (7). These limits may be raised by local au
thorities.

September 9,1938.
Clarence J. Dorschel,

District Attorney,

Green Bay, Wisconsin.

You have inquired whether the state highway depart
ment or the town of Allouez may regulate traffic from the
city limits of De Pere to the city limits of Green Bay at a
speed not to exceed thirty-five miles per hour. This request,
as we understand it, is prompted by the fact that numerous
accidents have occurred on this highway recently, resulting
in a number of deaths, these accidents being traceable
largely to the fact that the speed of traffic on this highway
is excessive when considered in the light of all the surround
ing circumstances.

Sec. 85.40, subsec. (1), Stats., provides as follows:

"It shall be unlawful for any person to operate any ve
hicle upon a highway carelessly and heedlessly, in wilful or
wanton disregard of the rights or safety or others, or with
out due caution and circumspection or at speeds greater
than those specified in this section or in a manner so as to
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endanger or be likely to endanger the property, life, or limb
of any person, or without due regard to the traffic, surface,
width of the highway, and any other condition of whatever
nature then existing."

If a speed of more than thirty-five miles per hour on the
highway in question is such as to endanger or to be likely to
endanger the property, life or limb of any person, there is
no good reason why the above statute should not be invoked.
It would be advisable to have the highway posted with ap
propriate signs but it must be remembered that prosecution
would have to be instituted under the above statute rather

than under any town ordinance or highway department
posting of a particular speed limit, and that the conviction
would have to stand upon the facts of the particular case as
proved under sec. 85.40 (1), Stats. See Baraboo v. Dwyer,
166 Wis. 372.

You do not state whether the neighborhood traversed by
the highway is such as may be classified as either a business
or residence district.

Sec. 85.40, subsec. (6), Stats., provides;

"The maximum permissible speed on any highway in a
business district shall be fiften miles per hour; but local au
thorities may increase this speed as provided in section
85.43."

Sec. 85.40, subsec. (7), provides:

"The maximum permissible speed on any highway in a
residence district shall be twenty miles per hour; but local
authorities may increase this speed as provided in section
85.43."

A business district is defined in sec. 85.10, subsec. (28),
as follows:

"The territory contiguous to a highway when fifty per
cent or more of the frontage thereon for a distance of three
hundred feet or more is occupied by buildings in use for
business."

A residence district is defined in sec. 85.10, subsec. (29),
as follows:
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"The territory contiguous to a highway not comprising a
business district where the frontage on such highway for a
distance of three hundred feet or more is mainly occupied
by dwellings or by dwellings and buildings in use for
business."

If the district in question qualifies under either of the
above definitions, the maximum speeds would be those fixed
in sec. 85.40, subsecs. (6) and (7), unless increased by local
authorities. Sec. 85.43, subsec. (1), Stats., specifically au
thorizes local authorities to increase the speeds specified in
sec. 85.40, subsecs. (6) and (7).
We therefore conclude that if, under all the facts and cir

cumstances, a speed of more than thirty-five miles per hour
would result in a violation of sec. 85.40 (1), Stats., prosecu

tions could be had under that section, and if the district is
business or residential in character, the maximum speeds
would be fifteen and twenty miles per hour, respectively, un
less increased by local ordinance. Thus, it is apparent that
the state highway department has no special powers to des
ignate rates of speed and the only powers of a town with
reference thereto are those found in sec. 85.40, subsecs. (6)
and (7), Stats., relating to the increase of statutory rates
of speed in residence and business districts.
WHR

Fish and Game — With respect to sec. 29.22, subsec. (1),
Stats.:

1. Conservation warden need not, to justify search, have
positive knowledge that occupants of car are hunting. He
may search "if there exists, at the time of the search, rea
sonable or probable cause for his belief that the contents of
the automobile searched offend against some law which it
is his duty to enforce."

2. and 3. Upon both journey from camp to so-called
"hunting grounds" and return journey where loaded gun
not knocked down is being carried, question of fact for jury
is presented as to whether occupants were in fact hunting
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and, therefore, offending against said section of statutes
within rule of Hatton v. Fosnot, 175 Wis. 343. XXII Op.
Atty. Gen. 1024, XXVI Op. Atty. Gen. 14 overruled.
4. Sec. 29.05 (6), Stats., does not authorize warden to

search automobile driven upon highway at night in territory
frequented by deer without any indication that occupants of
car have been or are hunting. He may search only upon
conditions specified in 1 above.

5. If evidence can be adduced to effect that in great ma
jority of instances throwing light into woods apparently
shining deer is consistent only with unlawful purpose, such
shining would in and of itself constitute reasonable and
probable cause for belief necessary to justify search and
seizure within rule of State v. Leadbetter, 210 Wis. 327.

6. Sec. 29.05 (6) does not give conservation wardens
power to search automobiles for firearms carried in viola
tion of sec. 29.22(1), Stats. But if in course of lawful search
under said section such firearm is discovered and warden
has reasonable or probable cause for believing that it is be
ing or has been used for unlawful purpose, he may, and it
is his duty to do so, seize same. Warden's powers with re
spect to search and seizure for firearms being carried in
violation of sec. 29.22 (1) are not limited to such incidental
seizure as result of lawful search under sec. 29.05 (6),
Stats. Under sec. 29.05 (7) he may search for and seize
firearm which he has reasonable or probable cause to be
lieve is being carried in violation of sec. 29.22 (1). Hunt
ing is not necessary element of offense under sec. 29.22
(1) during five-day season preceding opening of deer sea
son in territory that has open season on deer, but is neces
sary element of offense at all other times of year.

7. Hunting is not necessary element of offense under or
der number M-40 of conservation commission.

September 10,1938.
Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You refer to that part of sec. 29.22, subsec. (1), Stats.,
which provides as follows:
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"V * :i! person shall carry with him in any vehicle
or automobile, any gun or rifle unless the same is unloaded,
and knocked down or unloaded and enclosed within a carry
ing case. * *

and have submitted a number of questions with respect
thereto as follows:

(1) Do conservation wardens have the right to search an
automobile upon a highway without knowledge that the
occupant of the car is hunting from such automobile or has
been hunting therefrom previous to the search?
Wardens do not need positive knowledge to justify a

search. Neither can they stop any and all cars and search
them. At the time of the search there must exist a reason

able and probable cause for the belief of the officer that the
contents of the automobile searched offend against some
law which it is his duty to enforce. If such reasonable and
probable cause does exist, the car may be searched and with
out a search warrant. State v. Leadbetter, 210 Wis. 327. It
will be seen from the foregoing that illegal hunting from an
automobile, or facts and circumstances which give rise to
the reasonable or probable cause for the belief of the officer
that there has been illegal hunting therefrom, is not an ex
clusive ground for search of an automobile. The officer may
search without warrant "if there exists, at the time of the
search, reasonable or probable cause for his belief that the
contents of the automobile searched offend against some
law which it is his duty to enforce." State v. Leadbetter,
supra, p. 880.

(2) Is a person violating sec. 29.22 (1), Stats., while he
is leaving camp and going to the hunting ground, with his
gun loaded and not knocked down?
In submitting this question you refer to Hatton v. Fosnot,

175 Wis. 848 (1921), in which case it was held that there
was no violation of the section in question for the mere
carrying of an unloaded gun which was not knocked down
and which was not enclosed within a carrying case, and that
to offend against the statute there must be actual hunting
with such gun. There were two dissents from the majority
opinion of the court and the subsequent case of State v. Alt,
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215 Wis. 387 (1934), would indicate that the rule an
nounced in the Fosnot case should not be extended but
should be confined to the exact facts of that case. The Fos
not case was tried upon stipulation, from which stipulation
it appears that the parties left the city intending to violate
the law, and then "* * * without carrying out the pur
pose of hunting for wolves, * * * turned about and
returned homeward, * * *" (p. 344). Upon this stip
ulation it appears that they went out with the intention of
hunting but abandoned that purpose before carrying it out
and never did hunt.

In any case not tried upon such stipulation of facts
where a loaded gun which is not knocked down is being car
ried in an automobile, a jury question is presented as to
whether the occupant or occupants of the car were, in fact,
hunting. The difficulty with your question is that it im-
pliedly assumes that hunting does not commence until ar
rival at the hunting grounds. This is not necessarily true.
The parties may well be hunting in going to the so-called
hunting grounds and even though no shot is fired. It is for
the jury to say, under all the facts and circumstances of
the case, whether the parties were, in fact, hunting. The
facts and circumstances may well be such that the jury
may conclude that they were hunting and this even though
no shot was actually fired. Each case has to stand upon the
particular facts and circumstances of the particular case.

Convictions may be difficult, perhaps impossible to sus
tain, if no facts can be shown other than the mere posses
sion. But if any facts can be shown, along with such pos
session, that would justify a jury in concluding that the
parties were in fact hunting, and within the rules of evi
dence necessary to convict in a criminal case, the statute
would be violated.

(3) Are persons guilty, under sec. 29.22 (1), Stats., if
they have abandoned hunting and are returning to camp
with the guns loaded and not knocked down?

We assume that this is the question that was answered in
Hatton V. Fosnot, that is, going out with intentions to hunt
and abandoning those intentions before they are ever car-
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ried out. Under such circumstances the statute is not vio
lated. Hatton V. Fosnot, supra.
But in answer to this question as well as in answer to the

preceding question, district attorneys should be cautioned
against stipulations, such as "before commencing to hunt"
and "abandonment of the purpose to hunt." Who can say
that the parties had not commenced to hunt or that they
had abandoned the purpose? It is for the jury to say, un
der all the facts and circumstances of the case, as to
whether they had commenced to hunt or whether they had
abandoned the purpose of hunting before commencing.
There can obviously be no conviction for a violation of this
section of the statutes if the case is stipulated out of court
under the rule of the Fosnot case.

In XXII Op. Atty. Gen. 1024 and XXVI Op. Atty. Gen.
14 we concluded that carrying a loaded gun in a vehicle,
unless the same is unloaded and knocked down or unloaded

and enclosed within a carrying case, is a violation of sec.
29.22, Stats., and this without regard to whether such fire

arms are being or had been used for unlawful hunting. The
Fosnot case was not cited or mentioned in those opinions.
In so far as the opinions conflict with the Fosnot case, they
are in error and must be overruled.

It should be noted that neither the trial judge in the

Fosnot case nor the dissenting judges in the case in the su
preme court were of the opinion that sec. 29.22 (1), Stats.,
should be literally construed as was done in XXII Op. Atty.
Gen. 1024 so as to make it an offense against the statute by
the mere carrying of a gun in a vehicle loaded and not
knocked down and under circumstances and in areas where

the occupants obviously were not hunting and had no inten
tion of hunting, and under circumstances where such carry
ing of such arms could have no possible relation to conser
vation and conservation purposes. On the other hand, both
the trial judge and the dissenting judges in the supreme
court, speaking through Chief Justice Rosenberry, were of
the opinion that the statute was offended against when such
arms were carried in hunting territory and that such car
rying of arms in such territory in and of itself constituted
unlawful hunting and, therefore, an offense against the stat
ute. There is much to be said for this latter view, and were
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we free to construe the statute as an original proposition,
we would not hesitate to adopt such construction for, as was
pointed out by the chief justice in his dissenting opinion,
any other construction makes the law most difficult, if not
impossible, to enforce. But the majority of the court in the
Fosnot case concluded that there must be "actual hunting"
to be an offense against the statute and that is the law of
this state unless or until overruled. As hereinbefore pointed
out, the law of the Fosnot case should not be extended but
should be confined to the exact facts of that case. Normally
there is a jury question involved, but there can be no jury
question involved when the stipulation is such that the jury
question is eliminated.

(4) Does sec. 29.05 (6), Stats., authorize wardens to
search an automobile traveling upon a highway at night in
a territory frequented by deer, without any indication that
the occupants of the car have been or are hunting?

The answer to this question must be No. Wardens may
stop and search automobiles only where at the time of the
search reasonable or probable cause exists whereby the of
ficer believes that the contents of the automobile offend

against some law which it is his duty to enforce. State v.
Leadbetter, 210 Wis. 327.

(5) If such automobile is throwing a light into the
woods, apparently shining deer, would such facts justify a
warden in stopping the car and searching it?

In our opinion these facts are such as to give reasonable
or probable cause for the officer's belief that the contents of
the automobile searched offend against some law which it is
his duty to enforce. If the parties are in fact hunting at the
time, they are engaged in an unlawful act. Also the pos
session of such a device while also in possession of firearms,
is unlawful. Sec. 29.22 (1), Stats. So shining a light may
be consistent with both a lawful and an unlawful purpose,
or with lawful and unlawful conduct, but unless we are very
much misinformed upon the subject, the percentage of law

ful as compared with the percentage of unlawful is so small

as to be almost negligible.
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Where any question is raised as to the lawfulness of such
a search, the conservation warden and others charged with
the duty of enforcing the game laws might well testify as to
their own experience and that of the conservation commis
sion with respect to such fact or conduct being evidence of
unlawful conduct. If such fact or conduct, in the over
whelming number of cases, is found to be unlawful rather
than lawful conduct, or consistent with an unlawful rather
than a lawful purpose, it would seem that such fact or con
duct, in and of itself, gives rise to the reasonable and prob
able cause that is necessary to justify the search.

(6) Does sec. 29.05 (6), Stats., give conservation ward
ens power to search automobiles upon the highways for
firearms carried in an illegal manner ?

Sec. 29.05 (6), Stats., provides for seizure and confisca
tion "* * * in the name of the state of any wild ani
mal, or carcass or part thereof, caught, killed, * * *
transported," etc., in violation of chapter 29. Authority to
stop a car and search for firearms carried in an illegal man
ner obviously cannot be grounded upon said subsection of
the statute. However, it may be pointed out that if facts
and circumstances exist at the time of the search whereby
the officer has reasonable or probable cause for believing
that the automobile contains any wild animal, or carcass or
part thereof, caught, killed, transported, etc., in violation of
the laws of this state, he may search said car for same with
out warrant. If, in the course of such lawful search, such
officer discovers a firearm which he has reasonable and

probable cause for believing is being used in an unlawful
manner, he may lawfully seize the same. The fact that he
is searching for contraband animals, carcasses or parts
thereof, does not suspend the other criminal laws of the
state, or limit the authority to seize to that for which the
officer had reasonable and probable cause to search in the

first place. Hoch v. State, 199 Wis. 63; Cornelius, on Search
and Seizure, 2d ed., p. 543, sec. 231.

It is believed that, in the great majority of cases, where
the facts and circumstances exist which justify a search for
animals, carcasses or parts thereof, under sec. 29.05 (6),
Stats., within the rule of the Leadbetter case, those same
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facts and circumstances would give rise to the reasonable
and probable cause for believing that any firearm found
loaded and not knocked down is being carried in violation
of the law within the rule of the Fosnot case supra, that is,
for, and actually being used in unlawful hunting. If the
officer has reasonable grounds for believing that the fire
arm is being used for such purpose, he may seize the same,
and whether the firearm may ultimately be confiscated will
depend upon whether it was in fact being used for such pur
pose within the rule of the Fosnot case. If an officer is law
fully searching for contraband "A", he may lawfully seize
any other contraband which he finds or which he has rea
sonable grounds for believing is contraband. The officer's
duty is to enforce the law and if he makes a lawful search
for one contraband, but discovers a different article which
he has reasonable and probable cause to believe is contra
band, he may, and it is his duty to, seize this other article.
Thus far in the analysis in answer to question (6) we

have analyzed the officer's .rights and duties with respect to
search and seizure under authority of sec. 29.05 (6), Stats.,
as yoUr question was confined to that subsection of the stat
utes. We are of the opinion, however, that a warden need
not rely upon that subsection for seizure of a firearm which
he has reasonable and probable cause for believing is being
carried in violation of sec. 29.22 (1).

Under sec. 29.22 (1) the carrying of a gun or rifle, unless
the same is unloaded and knocked down, or unloaded and
enclosed within a carrying case, if the said gun or rifle is in
fact being used for hunting, is an offense; and if the officer
has reasonable and probable cause for believing that the au
tomobile contains such gun and it is being used for that
purpose, it would seem that he may search for the purpose
of discovering such a firearm,—probably under authority of
sec. 29.05 (7) Stats., — and this without regard to
whether the officer has reasonable or probable cause for be
lieving that the car contains contraband wild animals, car
casses or parts thereof, and without regard to whether he is
searching therefor. In practice, the reasonable and probable
cause that will give rise to the right to search for the one
will give rise to the right to search for the other in a great
number of the cases. But the officer's right to search for
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what he believes to be contraband firearms need not be
grounded upon an incidental seizure under sec. 29.05 (6),
Stats, (the right to search for contraband animals, carcass
or parts thereof).
In State v. Leadbetter, 210 Wis. 327, 330, the court says:

"We have no doubt that within the field of the fish and
game laws a deputy conservation warden has authority to
search an automobile without a warrant if there exists, at
the time of the search, reasonable or probable cause for his
belief that the contents of the automobile searched offend
against some law which it is his duty to enforce."

It is quite conceivable that cases may arise where officers
have reasonable and probable cause for believing that the
automobile contains a gun or rifle that offends against sec.
29.22 (1) of the statutes, but without having any reasonable
or probable cause for believing that the said automobile con
tains contraband wild life, or carcass or parts thereof. By
virtue of sec. 29.05 (7), Stats., and under authority of State
V. Leadbetter, supra, we conclude that an officer's right to
search an automobile for a gun or rifle that offends against
sec. 29.22 (1) need not be grounded upon an incidental
seizure of same as the result of a lawful search for contra

band animals, carcass or parts thereof, under sec. 29.05
(6).

Before leaving this subject we wish to invite your atten
tion to that part of the last sentence of sec. 29.22 (1) which
reads as follows:

"* * * nor shall any person have in possession any
firearms in territory wherein there is an open season for
deer for a period of five days prior to the opening date for
deer hunting unless in either case the same gun or rifle is
unloaded or knocked down, or unloaded and within a carry
ing case."

This part of said subsection was added by ch. 530, Laws
1921, and became effective upon its date of publication, July
13, 1921. This clause was, therefore, part of the law on
November 15, 1921, when the case of Hatton v. Fosnot, 175
Wis. 343, was decided. But it was not involved in that case.
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as the decision of the trial court is dated November 24,
1920.

In territory having an open season upon deer, for a five
day period prior to the opening of said deer season, it is an
offense to have in one's possession a game gun or rifle unless
it is unloaded or knocked down or unloaded and within a
carrying case, and this without regard to whether the par
ties are, in fact, hunting. XXI Op. Atty. Gen. 1087.
Thus, in a territory that has an open season upon deer,

for the five day period preceding the opening of said season,
game wardens may stop and search automobiles which they
have reasonable grounds for believing contain a game gun
or rifle that is not unloaded or knocked down, or unloaded
and within a carrying case, and without regard to whether
they have any reasonable grounds for believing that such
firearm is being used for unlawful hunting, this latter fact
being necessary to justify a search for such fire arm and
seizure thereof at any other season of the year, under the
rule of Hatton v. Fosnot, supra.

(7) In general, order Number M-40 of the conservation
commission provides that it is illegal during certain seasons
of the year to carry in the woods any firearm shooting a
cartridge of .22 or larger, or any shotgun loaded with larger
than number 1 fine shot. You inquire whether it is a viola
tion of this order for a person to be in possession of such a
gun, or whether order Number M-40 must be construed in
such a manner that the order is not violated unless there has

been illegal hunting at the time of such possession.
While order Number M-40 is too long to here set out in

full, it is to be noted that sec. 5 of the order provides excep
tions to its provisions and sec. 4 of the order provides that
the conservation commission may issue permits to individ
uals to carry firearms which would otherwise violate the
provisions of M-40 upon a showing being made to the con
servation commission that there is good and sufficient rea
son for the issuance of such permit. In the case of Hatton

V. Fosnot, supra, the court stated that sec. 29.22, subsec.
(1), relative to the carrying in an automobile of firearms
loaded or not knocked down or enclosed within a carrying
case, contained no exceptions whatsoever. The court ob-
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jected to a strict construction of that statute for the reason
that such strict construction might penalize individuals with
purely innocent motives for an apparent violation. The
court stated in the Hatton case that the purpose of sec.
29.22, subsec. (1), and other provisions of the same chapter
was to regulate the enjoyment, disposition and conservation
of the wild animals and game of this state and that all of its
provisions must be construed in connection with the pri
mary purpose of that chapter in view. It is easy to under
stand, therefore, why the court interpreted sec. 29.22 so that
section would not be violated by an individual having a
loaded gun in an automobile while he was driving in the cen
ter of a thickly populated city, very obviously not hunting
and possibly without any intention whatsoever of hunting.

Conservation commission order M-40, however, is not as
sweeping in its terms as sec. 29.22, subsec. (1). The order
is confined to the possession of firearms in localities and at
times, in other words, under conditions, that would make it
very possible to use such firearms in violation of the law.
Persons having a legitimate reason for carrying a gun that
would ordinarily violate the provisions of this order may
apply to the conservation commission for a permit to carry
such gun. In so far as is possible the conservation commis
sion has sought to prevent innocent persons from being pun
ished for violations of this law. The order is so drafted as
to avoid injustices that would have resulted from a strict
construction of sec. 29.22 (1). It is our opinion, therefore,

that it is not necessary to show that the person was illegally
hunting at or about the time when he was possessed of the
gun in violation of the provisions of order M-40.
OSL

NSB



638 Opinions of the Attorney General

Public Officers — Director of Regional Planning — Real
Estate — Platting Lands — Answer to second question in
XXIV Op. Atty. Gen. 532 is discussed and modified to effect
that state director of regional planning in approving plats
under sec. 236.06, subsec. (1), Stats., may exercise reason
able discretion as to matters not specifically covered by
statute.

September 12,1938.

Planning Board.

Attention M. W. Torkelson, Director of Regional Planning.

You have referred to our opinion in XXIV Op. Atty. Gen.
532, which, among other things, stated that the approval of
the state director of regional planning is required of all
plats lying within areas subject to the town form of govern
ment in addition to the approval of the other governing
bodies provided by statute, and that if the statutory re
quirements relating to plats are complied with, the state
director is therefore under legal obligation to approve the
plat.
We are asked to review the second question discussed in

this opinion in so far as it relates to the discretion of the
director in approving plats, it being your position that sec.
236.06, Stats., vests discretionary power in the director.

Sec. 236.06, subsec. (1), Stats., provides that no plat shall
be valid or entitled to be recorded until it has been submit
ted to and approved by the governing bodies therein men
tioned, including, in certain instances, the state director of
regional planning. Par. (i) sets up a procedure for hearing
objections of those whose approval is required, such objec
tions being heard by the county highway committee, which
may require such changes in the plat as the committee may
deem necessary as a result of the hearing.
We do not read the opinion to which you refer as denying

to the director the exercise of any discretion in the matter
of his approval of a plat under sec. 236.06, Stats. However,
the question and the answer are so worded in the opinion as
to be susceptible to rather narrow application. For instance,
on page 584 the second question is worded as follows:
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"Question 2. Sec. 236.04, created by ch. 186, Laws 1935,
is titled 'Platting requirements to entitle final plat to r^-
ord.' Various requirements are listed. If these legislative
requirements are adhered to, has the state director of re
gional planning the power to refuse approval?"

After some discussion the following answer to the ques
tion is reached at p. 535:

"You must, therefore, approve the plat if the statutory
requirements are fulfilled."

The difficulty with this answer is the uncertain reference
contained in the words "if the statutory requirements are
fulfilled." It is possible to construe this reference to apply
solely to sec. 236.04, since that is the section mentioned in
the question. However, this cannot be what was meant be
cause there are numerous other requirements besides those
mentioned in sec. 236.04, Stats. For instance, sec. 236.03,
subsec. (7), Stats., requires each lot to have an average
minimum width of forty feet and a minimum area of forty-
eight hundred square feet. Obviously, this minimum re
quirement would have to be met even though it is not men
tioned in sec. 236.04. The director would not be at liberty to
prescribe a minimum lot width of thirty feet or fifty feet
when the legislature has said forty feet. Thus the discre
tion vested in the approving agencies does not extend to
changing the positive requirements of any statute, whether
it be sec. 236.04, or any other provision. It is therefore ap
parent that the prior opinion needs further discussion and
some modification.

A further question that should be considered is that of
the discretion to disapprove a plat because of factors not
governed by statute. For instance, the statute, with certain
exceptions, is not specific as to the width of streets. Again
there is no provision requiring newly platted streets to con
nect up with old established highways. The first presump
tion to be indulged in is that those requirements specified
by the statute are exclusive and that others may not be cre
ated by implication under the well known doctrine of ex-
pressio unius est exclusio alterius. Apparently this is what
the writer of the former opinion had in mind although it is
not expressly stated in the former opinion.
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However, there would hardly be any point in requiring
the approval of the state director of regional planning if
such approval were to be based merely upon a compliance
with the minimum requirements of the statute. Any clerk
could do that if the legislature had intended to make the
approval ministerial only, and the task of checking the plat
for compliance with the statute before recording might well
have been delegated to the register of deeds.
Furthermore, there would have been no purpose in pro

viding for a hearing of objections by the county highway
committee under sec. 236.06 (1) (i), Stats., with a grant of
power to such committee to require such changes in the plat
as they might deem necessary as a result of the hearing, if
the only question to be considered related to compliance
with the specifications set up by the statutes. These require
ments are very specific as to dimensions, monuments, num
bering of lots, type of paper and ink to be used, etc., so that
there could be but little or no argument as to whether the
proposed plat qualified for recording as far as these mat
ters are concerned.

Lastly, some attention should be given to the legislative
purpose in creating the office of director of regional plan
ning. Under sec. 27.20, subsec. (2), Stats., the state direc
tor of regional planning is the administrative agent of the
state planning board. The purposes of this board are set up
in sec. 27.20, subsec. (6), Stats., as follows:

"The studies made by the state planning board shall be
made with the general purpose of guiding and accomplish
ing a coordinated, adjusted, efficient and economic develop
ment of the state, which will, in accordance with present
and future needs and resources, best promote the health,
safety, order, convenience and welfare of the state as well as
efficiency and economy in the process of development. All
state boards, commissions, departments, and institutions are
directed to cooperate with the state planning board to fur
ther these ends."

It could hardly be in accord with the legislative purpose
expressed in the foregoing statutes that the state director of
regional planning, as agent of the state planning board, is
to act in a purely clerical or ministerial capacity in approv
ing plats under sec. 286.06, (1), Stats.
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After reading together and construing all of the various
statutory provisions hereinbefore discussed, we are of the
opinion that, as to matters not specifically covered by stat
ute, the state director of regional planning may exercise
discretion in approving plats provided such discretion is ex
ercised reasonably and not arbitrarily or capriciously.
Except as herein further explained and modified, the

former opinion in XXIV Op. Atty. Gen. 532 is affirmed.
WHR

Corporations — Securities Latv — Interests in gas, oil or
mining leases or royalties constitute securities under sec.
189.02, subsec. (7), Stats., regardless of whether interest
conveyed is fractional or whole interest.

September 18,1938.

Banking Commission.

Attention G. M. Buenzli, Acting Director,
Securities Division.

You call our attention to sec. 189.02, subsec. (7), Stats.,
which provides in part as follows:

" 'Security' or 'securities' includes all bonds, stocks, bene
ficial interests, investment contracts, interests in oil, gas or
mining leases or royalties, * *

We are asked whether the phrase "interests in oil, gas or
mining leases or royalties," as used in the above statute,
would include the sale of a whole interest, or whether it is

confined to the sale of a portion thereof.
It is your opinion that the insertion of the italicized

phrase in the statute was intended to cover the sale of any
interest in such leases or royalties.
The purpose of the blue sky law is to protect the in

vestors of the state and to restrain the sale of improvident
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securities. The law should receive a liberal construction for

the purpose of carrying out the legislative intent. Klatt v.
Guaranteed Bond Co., 213 Wis. 12.
The word "interest" refers to and covers whatever the ex

tent or character of the ownership. Place and others v. Nor
wich & New York Transportation Co., 118 U. S. 468; 4
Words & Phrases (1st ed.) 3696.
By analogy the phrase "interests in oil, gas or mining

leases or royalties" would cover any interest therein,
whether in whole or in part. Any other construction would
clearly give rise to the abuses which the legislature in
tended to curb.

WHR

Municipal Corporations — Towns — Town Sanitary Dis
tricts — If no action is taken within twenty days under sec.
60.304, Stats., to set aside action of board establishing san
itary district, finding of board that sixty per cent of land
owners signed petition is conclusive and not subject to
attack.

September 17,1938.
Board of Health.

You advise that a question has arisen as to the legality of
a sanitary district embracing most of the unincorporated
village of Milton Junction. The proceedings with respect to
the formation of this district are set forth in a communica
tion from the president of the district as follows:

"On July 9, 1938 a petition signed by property owners
and residents of the town of Milton, Rock county, Wiscon
sin, was presented to the town board of the town of Milton,
Rock county, Wisconsin, praying for the establishment and
creation of a town sanitary district under the town sanitary
laws of Wisconsin, Section 60.30 to section 60.309 inclusive.
That this petition purported to be signed by owners of more
than sixty per cent of the property. That attached to said
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petition was an affidavit of Paul W. Dunnewald, chief as
sistant engineer in the office of W. G. Kirchoffer, consulting
engineer of Madison, Wisconsin, who had been employed by
the petitioners to make a survey of the property in the said
proposed district.
"That his computations showed that 2,458,289 sq. ft. of

property had been signed for and that 1,468,335 sq. ft. had
not been signed for and that the total percentage of area
owned by parties signing the petition was 62.6% or more
than 60% as the statute requires.
"That following the receipt of said petition the Town

Board of the Town of Milton caused to be published notices
of a public hearing on said petition, which notices complied
with the statute governing the same. That a public hearing
was held thereon on July 20, 1938 to hear any objections or
criticisms that might be offered for or against the creation
of said district; that as a result of said hearing the town
board of the town of Milton made its findings and order
establishing the sanitary district. That in said findings and
order the town board of the town of Milton expressly found
the following:
" 'That the petitions on file are signed by the requisite

number of owners of real estate as provided by statute.'
"That the said town board in its order creating the dis

trict altered the boundaries somewhat by excluding two
small parcels of property that were in the original petition,
and that the town board made specific findings as to those
which are as follows:
" 'That it is advisable to vary the boundaries of the dis

trict by omitting those portions of the lands of Harry
Mullen, H. G. Berg and George Hudson.'
"That the boundaries of the district with these lands

omitted will be as in the attached description.
"These findings and order of the town board establishing

said sanitary district was duly filed in the office of the reg
ister of deeds for Rock county on July 25, 1938 and on or
about July 25, 1938 a copy of said order and findings was
filed with the state board of health; that more than twenty
days have expired since said order and findings were en
tered and recorded, and that in that time no action has
been brought by anyone in any court to review or set aside
the order of the town board in creating this sanitary
district."

It thus appears that the district has been formed and it
further appears that commissioners have been appointed.
Two of the commissioners now challenge the correctness of
the finding of the town board that sixty per cent of the
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property owners in the proposed district signed the petition.
You inquire whether this finding of the town board is now
beyond challenge.

Sec. 60.304, Stats., provides as follows:

"Any party aggrieved by any act of the town board in the
establisl^ent of a town sanitary district may bring action
in the circuit court of the county in which his lands are lo
cated, to set aside the action of the board, within twenty
days after final determination by said board. Unless action
is so taken within such period, the determination by the
town hoard shall he conchisive."

The town board had jurisdiction of the subject matter
and had jurisdiction to make a finding. If it erred in that
regard, the action could be set aside within the twenty-day
period provided for under sec. 60.804, Stats., by action com
menced for that purpose. The board, having jurisdiction of
the subject matter, had jurisdiction to err and the error
could be set aside only by action taken as provided by sec.
60.804, Stats. The error, if any, was error within jurisdic
tion and not jurisdictional error. The findings therefore are
not void but were subject to attack only as above stated.
State ex rel. Thompson v. Eggen, 206 Wis. 651; Golden v.
Green Bay Metropolitan Sewerage Dist., 210 Wis. 198;
Stone V. Little Yellow Drainage Dist., 118 Wis. 888. See
also Seyfert v. Seyfert, 201 Wis. 228. And upon the gen
eral subject of the conclusiveness of a jurisdictional finding,
see General A. F. & L. Assurance Corp. v. Industrial Comm.,
228 Wis. 685.

The proceeding is probably legislative rather than judi
cial. State ex rel. Thompson v. Eggen, 206 Wis. 651. The
statute having provided a method of judicial review, all re
quirements of due process are fully complied with. General
A. F. & L. Assurance Corp. v. Industrial Comm., supra.
We conclude that since no action has been taken within

twenty days after the final determination of the board under
sec. 60.804, Stats., to review the finding of the board that
sixty per cent of the land owners had signed the petition,
that finding is now conclusive and not subject to attack.
NSB



Opinions of the Attorney General 645

Bridges and Highways — Relocation of Highways —
Where county highway committee has made award for
right-of-way in accordance with provisions of sec. 83.08,
subsec. (2), Stats., highway authorities and their contrac
tors and employees are entitled to immediate possession and
may apply for injunction restraining owner from interfer
ing with them in taking possession of such premises.

September 19,1938.
Richard W. Orton,

District Attorney,

Lancaster, Wisconsin.

You state that the county highway committee of Grant
county, pursuant to the provisions of sec. 83.08, subsec. (2),
Stats., made an award to a certain landowner for land
which was needed in the relocation of a state trunk high
way situated within the county. A copy of the award was
personally delivered to the landowner, but he has refused
to accept the award and refuses to vacate the property.
An opinion is requested as to the proper procedure to be

followed in order to obtain possession of the property so
condemned.

Sec. 83.08, subsec. (2), Stats., provides in part:

^  * When such award shall have been made, ap

proved and filed, the highway authorities and their con
tractors and employes may take possession of the premises
and proceed with the contemplated highway improvement
and construction. * *

In The Niagara Falls & Lake Ontario Railroad Co. v.
Hotchkiss and others, 16 Barb. 270 (N. Y.), a similar stat
ute was considered by the court. The statute provided that
upon the consummation of the proceedings prescribed for
the acquisition of right-of-way by a railroad company, "the
company shall be entitled to enter upon, take possession of,
and use the land for the purposes of its incorporation." The
company complied with the provisions of the statute, but the
owners of the land so condemned refused to allow the agents
of the company to take possession. Upon these facts, the
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company applied to the court for a writ of assistance, and
the court said at pp. 272-273:

"* * * The company required no legal process to put
them in possession. The statute was their warrant for en
tering upon the land. The owners, having been made parties
to the proceedings, were divested and barred of all their
interest. They had no longer a legal right to keep the com
pany out of possession. In resisting the agents of the com
pany in their attempt to take possession, they were guilty
of an unlawful act.

"But I cannot see that, because the owners of the land have
been guilty of an unlawful act in resisting the agents of the
company, the company is therefore entitled to legal process
to prevent such resistance. It is the right of the company to
occupy the land; and if the owners see fit to use force in
preventing such occupation, they are amenable to the law
for their unlawful conduct; and, besides, the writ of pos
session or assistance is always awarded in execution of the
decree or judgment of the court. In this case, there has
been no such decree or judgment. The statute, not the court,
has declared the rights of the parties. It is the statute, and
not the judgment or decree of the court, that authorizes the
company, without suit, to take possession of the lands. It
would certainly be a novel thing for this court to issue an
execution to enforce a right which it had never declared by
its judgment, and which it had no authority to declare. If
the company should find itself unable to resist the force
which would prevent its exercise of the legal right which
the statute confers, of taking possession of and using the
land, it may be that, in an action brought for that purpose,
the owners might be restrained by injunction from such
interference."

It will be noted that the court suggests injunctive relief
as a possible solution of the problem. Consequently one way
to meet the situation would be to bring suit for an injunc
tion, using an order to show cause so as to secure an early
hearing, and have the order to show cause contain a tem
porary restraining order restraining the owner from inter
fering with the highway authorities and their contractors
and employees in taking possession of the premises pending
the hearing of the order to show cause.

It is apparent that the right to possession follows compli
ance with the statute above quoted and that no legal pro-
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ceedings are necessary to perfect such rights. This would
justify the taking of possession, provided it could be done
without a breach of the peace.

"Although one may have the title to realty and be justly
entitled to the immediate possession thereof, yet if he en
ters by violence upon the actual peaceable possession of an
other who has no title or right whatever, he is liable in an
action of forcible entry and detainer." 26 C. J. 815; East
man and others v. White, (Wis.) 3 Pinn. 180.

The reason for the rule is stated as follows in Davidson v.

Phillips, 17 Tenn. (9 Yerg.) 93, 95:

"* * * If it were otherwise, serious would be the con
sequences to society; for when the title to land is to be dis
puted, the possession is a matter of great importance, and,
if it were left to be struggled for between the parties by
force and violence, the peace of the community would not
only be destroyed, but in very many instances bloodshed
would be the consequence."

Since the courts do not favor "strong arm" methods, we
would recommend injunctive relief where violence is threat
ened or imminent. In case of actual assault or breach of the

peace by the landowner, he would, of course, be amenable
to the criminal statutes.

Other less expedient remedies which might be used are
ejectment under ch. 275, Stats., or unlawful detainer under
ch. 291. An action of unlawful detainer would lie, since it
has been held that a landowner who remains in possession
of land which has been taken for public purposes by con
demnation proceedings is a tenant by sufferance. City of
Philadelphia v. Miskey, 68 Pa. St. 49. However, both of
these proceedings would be less speedy than the commence
ment of an action for an injunction coupled with a tem
porary restraining order.
WHR
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Physicians and Surgeons — Public Health — Reputa-
bility of medical school does not depend upon whether its
examinations are conducted by its own faculty or by some
outside agency, and authority to grant diplomas or degrees
is not dependent upon such factor.

September 22,1938.

Board of Medical Examiners.

Attention Henry J. Gramling, M. D., Secretary.

You have inquired whether medical schools have a right
to accept the results of examinations given by the national
board of medical examiners, a voluntary, unofficial body, in
lieu of their own findings, and to issue diplomas on that
basis.

In answering this question we will confine ourselves to
medical schools located in Wisconsin, as we are hardly in a
position to examine the statutes of all forty-eight states and
the charters of such medical schools as may be located in
the various states.

Under sec. 36.02, Stats., the government of the university
of Wisconsin is vested in a board of regents, which has
broad, general powers to accomplish the objects of the uni
versity and to perform the duties prescribed by law. Sec.
36.03, Stats. Sec. 36.13 makes provision for a medical
school at the university of Wisconsin and sec. 36.14 provides
that it shall consist of courses of instruction in the medical
sciences customarily given in medical schools, and may in
clude such additional branches as the regents may deter
mine.

Other colleges in the state come under the provisions of
sec. 180.28, Stats., which reads in part:

"Any corporation formed for the establishment and main
tenance of schools, academies, seminaries, colleges or uni
versities * * * shall have power * * * to pre
scribe and regulate the courses of instruction therein, and
to confer such degrees and grant such diplomas as are usu
ally conferred by similar institutions or as shall be appro
priate to the courses of instruction prescribed. * *
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It is to be observed from the foregoing that there are no
statutory limitations with respect to the kind of examina
tions to be given. Hence, if a school wished to accept the
national board examination in lieu of its own, there is no
reason under the statutes why it might not do so.

We assume, however, that what you have in mind in sub
mitting your request is the effect of such procedure on the
reputability of the school which must be passed on by your
board under sec. 147.15, Stats. The following language in
State ex rel. Milwaukee Medical College v, Chittenden, 127
Wis. 468, is pertinent:

"* * * Reputability has no reference whatever to
mere submission to rules of the state official board or any
other board. It has reference, as before indicated, to the
actual facilities it possesses for good work as regards pre
paring candidates for the dental profession, and the actual
use of such facilities so as to accomplish good work." (P.
538.)

"The second ground of the board's action has as little to
justify it as the first. We search the law in vain for any
thing in its letter or spirit justifying the board in taking
charge of the subject of passing upon entrance qualifications
through its representatives, and making submission to such
interference with the business of the college a condition of
reputability. There seems to be as little support for the
board's third ground of action; its prohibition to the mak
ing up, to any extent, of entrance qualifications during the
first year of a student's course, and making submission to
that regulation a condition of reputability. As well might
the board assume authority to regulate any one of many
mere administrative features of dental colleges, such as the
ordinary examinations during the course, or the particular
persons to be employed as instructors, or the test to be ap
plied as to their capability, or the particular person to apply
such test, * * (P. 585.)

Thus, it appears that the matter of giving examinations
is a mere administrative feature which is an internal con

cern of the college itself. We do not mean to say, however,
that in the case of gross irregularity or fraud in the conduct
of examinations, the board would be powerless to deny rec
ognition to the school involved, but merely wish to indicate
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that in the absence of such factors the policy of the college
with respect to the manner of giving examinations is not
open to question. As a matter of fact, we see no reason why
a school might not completely dispense with formal exam
inations in the accepted sense of the word if, in the judg
ment of the governing body, the capabilities of candidates
for degrees might be more adequately tested by less formal
processes, such as on the basis of class room and laboratory
work, research, theses, personal conferences with instruc
tors, and the like.
You are therefore advised that the right to grant diplo

mas and degrees in medical schools is not dependent upon
the type of examination given or whether the examining is
done by the faculty of the school or some outside agency.
WHR

Intoxicating Liquors — City may not by ordinance set up
regulations respecting sale of intoxicating liquors for me
dicinal or scientific purposes which are in conflict with sec.
176.18, Stats. Requirements or regulations not required by
said section are in conflict therewith.

September 27,1938.
Tax Commission,

State Inspection and Enfmxement Bureau.

You inquire as to the validity of the following ordinance
enacted by a certain city:

"Liquor may be sold under the authority of this section
for mechanical or scientific purposes only after the appli
cant has filed in duplicate with the pharmacist a sworn affi
davit certifying the purpose for which the liquor is to be
used. This application must be filed with the pharmacist
three days in advance of the sale and the pharmacist must
within twenty-four hours after receiving said affidavit file
the duplicate copy with the city clerk. No more than one
sale may be made on one prescription or affidavit."
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We first call attention to sec. 176.18, subsec. (2), Stats.,
which provides in part:

"In any town, village, or city no sale for either medicinal,
mechanical, or scientific purposes shall be made by any such
pharmacist until the person purchasing the same shall for
each sale make and file a certificate in writing, dated and
subscribed by him and witnessed by such registered phar
macist, stating for what purpose the intoxicating liquor so
desired is to be used and that it is not for a beverage;

It is also to be noted that sec. 176.43, subsec. (1), Stats.,
provides in part:

"Any city, village, or town may by ordinance prescribe
additional regulations in or upon the sale of intoxicating
liquor, not in conflict with the provisions of this chapter.

Sec. 176.44 (1), Stats., provides:

"The provisions of this chapter shall be construed as an
enactment of state-wide concern for the purpose of provid
ing a uniform regulation of the sale of liquors."

In view of this latter provision we are of the opinion that
the ordinance in question is in conflict with the provisions of
sec. 176.18 (2) quoted above. It is oftentimes most difficult
to determine whether an ordinance is in conflict with the

state law. Additional regulation to that of state regulation

even with respect to subject matter where the state has reg
ulated is not necessarily in conflict. 43 C. J. 219. But in
view of the legislature's expressed desire for uniformity, it
must be held that where the state has acted with reference

to the subject matter municipalities are without power to
impose additional requirements. The state by acting has
preempted the field. Baraboo v. Dwyer, 166 Wis. 372; State
ex rel. Torres v. Krawczak, 217 Wis. 593.

It appears that the ordinance in question is in direct con
flict with the provisions of sec. 176.18, subsec. (2), Stats.,
quoted above. The ordinance provides that no liquor may
be sold until the purchaser has filed in duplicate with the
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pharmacist a sworn affidavit certifying the purpose for
which the liquor is to be used. This application must be
filed three days in advance of the sale and the pharmacist
must within twenty-four hours after receiving said affida
vit file a duplicate copy with the city clerk. On the other
hand, sec. 176.18, subsec. (2), provides that the certificate
required of the purchaser need not be filed until the actual
time of sale. Furthermore, under sec. 176.18, subsec. (3),
such certificate need not be filed with the city clerk more
than once a month, whereas the ordinance requires filing
within twenty-four hours after the receipt of the affidavit
from the purchaser. Sec. 66.01, subsec. (4), Stats.,
provides:

"Any city or village may elect in the manner prescribed
in this section that the whole or any part of any laws relat
ing to the local affairs and government of such city or vil
lage other than such enactments of the legislature of state
wide concern as shall with uniformity affect every city or
every village shall not apply to such city or village, and
thereupon such laws or parts thereof shall cease to be in ef
fect in such city or village."

However, we do not deem this section to be applicable for
the reason that sec. 176.18 is of state-wide concern in view
of the provision in sec. 176.44, (1), Stats., that the provi
sions of chapter 176, Stats., are of state-wide concern.
Hence, the city could not by ordinance provide that any part
of ch. 176 should not apply therein.
WHR



Opinions of the Attorney General 653

Civil Service — Department of Mental Hygiene — It is
immaterial whether sec. 58.38, Stats., applies to institu
tional employees as well as to administrative staff of board,
in that neither institutional employees nor administrative
employees having civil service status under old set-up lose
that status under new set-up under language of sec. 58.38,
Stats.

September 28,1938.
Grant C. Haas, Director,

Department of Mental Hygiene.

Under the provisions of ch. 9, Laws Special Session 1937,
the jurisdiction, supervision and control of state hospitals
for the care and treatment of the insane and mentally de
fective is transferred from the board of control to the de

partment of mental hygiene. You ask whether employees of
those institutions which have been transferred to the de

partment of mental hygiene shall be required to qualify for
civil service status.

Sec. 16.02, Stats., defines the civil service as "all offices
and positions of trust or employment, including mechanics,
artisans and laborers, in the service of the state, except of
fices and positions in the organized militia." Clearly the
employees in the state hospital for the insane and mentally
defective come within that classification. Accordingly, such
employees have in the past been selected pursuant to the
civil service law and rules and enjoy civil service status at
the present time.
You are advised, therefore, that, whether sec. 58.38,

Stats., enacted by ch. 9, Laws Special Session, applies to the
administrative personnel exclusively or to institutional em
ployees as well, such institutional employees must be se
lected pursuant to the civil service law. The present em
ployees of such institutions, as before stated, occupy civil
service status and the transfer of the institution which em

ploys them to the jurisdiction of the department of mental
hygiene cannot operate to deprive them of that status. They
need not therefore and cannot be required to qualify again
for the same or a similar position.



654 Opinions of the Attorney General

Neither do we find any language in sec. 58.38, Stats.,
which impels the conclusion that an administrative em
ployee having civil service status under the old set-up loses
that status by virtue of the reorganization and transfer to
your department. An administrative employee having civil
service status under the old set-up retains that status under
the new and need not, therefore, and cannot be required to
qualify again for the same or a similar position.
The above does not mean that the board, acting in con

junction with the bureau of personnel, may not reallocate
duties or assign new duties to retained or newly appointed
personnel. On the contrary, it is our opinion that the reor
ganization act contemplates and authorizes such reallocation
and reassignment of duties in the interests of greater effi
ciency,—^the avowed purpose of the act.
Whether the position of either an administrative em

ployee or institutional employee has been so changed as to
amount to abolishment of the old position and creation of a
new one so that one previously occupying the position under
civil service will have to requalify therefor under civil serv
ice rules and regulations, is a question in the first instance
for the bureau of personnel. The mere assignment of the
same or similar or additional duties to a certain position
would not constitute abolishment of that position and crea
tion of a new one within any reasonable rule-making power
of the bureau of personnel. Unless the old position has been
so substantially changed that it can reasonably be said that
qualifications for the old are no longer a criterion for qual
ifications for the new, one occupying that position under
civil service status is entitled to that position under the re
organized set-up.

Neither do we mean to infer that all employees, institu
tional or administrative, who had civil service status must
be retained in their present or other employment or posi
tion. The bureau must be given the widest latitude in reor
ganization and in the abolishment of positions or jobs. But
with respect to filling of positions which are retained or cre
ated, the positions or jobs must be filled by those entitled
thereto in the light of existing civil service status and the
rules of the bureau of personnel.
NSB
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Taxation — Income Taxes — Exemption — Payments
made by employees of carriers under carrier taxing act of
1937 are not deductible from gross income under sec. 71.04,
subsec. (6), Stats. Benefits payable under railroad retire
ment act of 1987 are not exempt from income tax under sec.
71.05, subsec. (1), par. (a). Stats., but only amount thereof
which exceeds contributions by employee constitutes taxable
income under ch. 71, Stats.

September 29,1988.

John A. Thiel, Director,

Tax Commission.

You have requested an opinion as to whether pensions or
annuity payments payable under the railroad retirement
act of 1987, 45 USCA, sees. 228a-228r, constitute income
subject to taxation under ch. 71 of the Wisconsin statutes,
or whether such payments are free from taxation by the
provisions of sec. 71.05, subsec. (1), par. (a). Stats., which
exempt from income taxation "pensions received from the
United States."

The railroad retirement act of 1987 provides for the
payment of annuities, pensions and death benefits to certain
retired employees of carriers. It creates an account in the
treasury of the United States to be known as the railroad
retirement account, and authorizes the appropriation to
such account of an amount sufficient to provide for the pay
ment of the benefits provided for in the act. There is a
specific provision that "no annuity or pension payment
*  * * shall be subject to any tax * * 45 USCA,
sec. 2281.

At the same time as the enactment of the railroad retire

ment act of 1987 congress passed the carriers taxing act of
1987, 45 USCA, sees. 261-278, which provides for compul
sory contributions, designated as an income tax on em
ployees of carriers and an excise tax on the carriers them
selves, the computation of both being based upon the
amount of compensation paid to the employees. Collections
thereof are made by the bureau of internal revenue and paid
into the treasury of the United States as internal revenue
collections. 45 USCA, sec. 267.
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It appears that the railroad retirement act of 1937 and
the carriers taxing act of 1937 together are substantially
the same as the railroad retirement act of 1934, which was
declared unconstitutional by the United States supreme
court in Railroad Retirement Board v. Alton R. Co., (1935)
295 U. S. 330, 79 L. ed. 1468, 55 Sup. Ct. 758. There is a
difference, however, in that the later acts provide for pay
ments out of the general funds in the United States treas
ury into which the compulsory contributions by employers
and employees are paid and from which appropriations are
made for such payments rather than out of a specific fund
created by compulsory contributions by employers and
employees.

Art. 441 of Wisconsin income tax regulations, relating to
pensions, provides in part as follows:

"Industrial pensions, within the ordinary meaning of the
term, are taxable income. They are usually received by an
employee after a period of service and are, therefore, con
sidered to represent payment for past services * *

The income tax division of the Wisconsin tax commission

took the position that pensions paid to retired employees

pursuant to the retirement act of 1934 were to be treated as

industrial pensions. We are of the opinion that, in the ab
sence of a judicial construction of sec. 71.05 (1) (a). Stats.,
the same treatment should be accorded pensions and annui
ties paid pursuant to the railroad retirement act of 1937 and

that the same are subject to income taxation as industrial

pensions.

"The taxing power is of such vital importance and so es
sential to the existence of the government, that the entire
country is interested in retaining it undiminished. Exemp
tions from taxation are in derogation of sovereignty. Few
rules of statutory construction are more frequently resorted
to than the rule that the taxing power will not be presumed
to be relinquished in the absence of unmistakable and un
ambiguous language which will admit of no other construc
tion. An exemption must be within the express letter or the
necessary scope of the exempting clause." Paul and Mer-
tens. Law of Federal Income Taxation, Vol. 1, pp. 60-61.
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The pensions paid pursuant to the railroad retirement act
of 1937 are neither within the express letter nor the neces
sary scope of sec. 71.05 (1) (a), Stats. "Pensions" are gen
erally recognized as an additional compensation for past
services rendered. In re Advisory Opinion to the Governor,
(1929) 98 Fla. 843, 124 So. 728; State ex rel. Hocker et al.
V. Nolte, (1932) 330 Mo. 299, 48 S. W. (2d) 916; In re
Roche, (1910) 141 App. Div. 872, 126 N.Y.S. 766.

That they are additional compensation for past services
rendered to the one who awards the pension is recognized
in regulation 94, article 22 (a)—2, under the revenue act of
1936, which provides in part:—"* * * so-called pen
sions awarded by one to whom no services have been ren
dered are mere gifts and gratuities * * So, it has
been ruled that a pension paid by an employer to a retired
employee is in the nature of additional compensation, but
that payments by one to whom no services have been ren
dered cannot be compensation for past services and so are
gifts, notwithstanding that such payments are denominated
"pensions". 3 Int. Rev. C. B. 120; 4 Int. Rev. C. B. 84;
XII-1 Int. Rev. C. B. 68.

There is nothing to indicate that the legislature used the
word "pensions" in sec. 71.05 (1) (a) other than in its or
dinary sense, as meaning a payment by one to whom serv
ices had been rendered in the past. It is, therefore, con
cluded that the exemption of "pensions received from the
United States" was intended to include only those payments
made by the United States for past services rendered to it.
As so construed, the payments pursuant to the railroad re
tirement act of 1937 do not come within the scope of sec.
71.05 (1) (a). Stats.

But, the payments pursuant to the railroad retirement
act of 1937, since they are for and in connection with past
services, are none the less "pensions."

"When * * * the act to establish a railroad retire
ment system, approved on the same day as the taxing act,
is considered in connection with it, the reasons for the pecu
liar provisions of the taxing act are apparent. The two
taken together so dovetail into one another as to create a
complete system, * * *
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"The provisions of the two acts in question are so interre
lated and interdependent that each is a necessary part of
one entire scheme. This is not only apparent from the terms
of the acts themselves but is shown by their legislative his
tory. It was clearly the intention of Congress that the pen
sion system created by the Retirement Act should be sup
ported by the taxes levied upon the carriers and their em
ployees. * * *

«![S $ $

"* * * it is clear from the statement of those in charge
of the two bills that Congress did not intend to enact them,
if the expense was not to be borne in part by the carriers,
and that no part of the burden should rest upon the govern
ment." Alton R. Co. V. Railroad Retirement Board, (1936)
16 F. Sup. 955, 956-959.

Thus the pension system of the act in substance is a sys
tem of industrial pensions sponsored by the federal gov
ernment. The pensions paid thereunder are not govern
mental pensions and so are not in a real sense, "received
from the United States." Rather, they are industrial pen
sions paid through the medium of the United States treas
ury. That the United States lends the support of one of its
agencies to the successful administration of the pension sys
tem is not sujfiicient reason to regard the pension as "re
ceived from the United States" within the meaning in
tended by the legislature. To so regard them would facili
tate the achievement by indirection of a result not intended
for, clearly, had the carriers paid these pensions to the em
ployees directly the same would have been taxable as in
come under the Wisconsin statutes.

Notwithstanding that the railroad retirement act of 1987

states that the payments thereunder "shall not be subject to
any tax" such payments are nevertheless subject to income
tax in Wisconsin. Congress has only such enumerated powers
as are given to it; all others are reserved to the states.
Cooley, Constitutional Limitations (8th ed.). Vol. 1, p. 11.
The United States derives its power to tax from art. I, sec.
8 of the constitution of the United States, but nowhere
therein is it reasonably possible to find any authority
granted to the federal government to limit the mode, form,
or extent of the state's power to tax. It is important that
such authority does not exist, otherwise a state might at
any time be embarrassed and even obstructed in its opera-
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tions at the will of congress. A state's power to tax is lim
ited only by the constitutional inhibitions arising out of our
dual system of government.
The imposition of an income tax by a state upon the bene

fits payable under the railroad retirement act would not be
violative of any immunity arising therefrom.

It is a well established rule that tax exemption statutes
are to be strictly construed. Accordingly, the provisions of
the act exempting the benefits paid thereunder from tax
must be given that construction which is within the au
thority and scope of congressional action. When a statute is
reasonably susceptible of two interpretations the courts
will prefer a meaning which preserves to one which
destroys. Hopkins Federal Savings & Loan Assoc. v.
Cleary, (1935) 296 U. S. 815, 80 L. ed. 251, 56 Sup. Ct. 285.
Thus the act must be construed as intended to exempt pay

ments thereunder from only those taxes imposed by the
United States.

You have also requested that, if we conclude that said
pensions and annuities are not within the exemption provi
sions of sec. 71.05 (1) (a). Stats., we then render our opin
ion as to whether, for purposes of Wisconsin income tax, em
ployees of carriers are entitled to a deduction from gross in
come in the year of contribution of the amounts contributed
by them pursuant to the carriers taxing act of 1987.

Sec. 71.04 (6), Stats., permits a deduction from gross in
come for purposes of state income tax of income taxes im
posed by and paid to the federal government, with certain
limitations not here material. It is our opinion that such
employees are not entitled to a deduction under sec. 71.04
(6) Stats., for the amounts contributed by them pursuant
to the carriers taxing act of 1987. It is true that the car
riers taxing act denominates the contributions by the em
ployees as income taxes, but the labeling of a payment or ex
action as a tax does not make it such. United States v. One

Ford Coupe Automobile, (1926) 272 U. S. 821, 71 L. ed. 279,
47 Sup. Ct. 154; United States v. Constantine, (1985) 296
U. S. 287, 80 L. ed. 288, 56 Sup. Ct. 228.
The inherent and fundamental nature and character of a

tax is that it is a contribution to the support of the govern
ment. Any other exaction does not come within the legal
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definition of a tax. Pollock v. Farmers Loan & T. Co.,
(1895) 157 U. S. 429,15 Sup. Ct. 673; United States v. But
ler, 1935) 297 U. S. 1, 80 L. ed. 477, 56 Sup. Ct. 312. Disre
garding the designation of the exaction, the contributions
by the employees are not taxes. It was clearly the intention
of congress that the pension system should be supported by
the taxes levied upon the carriers and their employees. Al
ton R. Co. V. R. R. Retirement Board, supra. Not being in
tended as an exaction for the support of the government,
and not being such in substance, the contributions pursuant
to the carriers taxing act by the employees of carriers are
not taxes imposed by the federal government and, therefore,
are not deductible as such under sec. 71.04 (6), Stats.
A retired employee upon becoming eligible to the benefits

of the railroad retirement act receives an annuity which is
paid to him monthly. The amount received each month is de
pendent upon the length of service and the earnings during
that time. During the years of employment the employee
has made certain contributions from his earnings. In effect
then, the retired employee in receiving the monthly benefits
under the act is getting back his own money until the total
of said monthly payments exceeds his total contributions.
In so far as there is a return to the retired employee of his
own contributions the monthly benefits do not constitute in
come to him but are rather a restoration in the nature of a

return of capital invested. It is therefore our opinion that
the benefits payable to a retired employee under the railroad
retirement act of 1937 do not constitute taxable income until

the total received exceeds the amount paid in by the
employee.
HHP
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Appropriations and Expenditures — Public Officers —
University — Doctors in service of psychiatric institute are
not entitled to per diem when called by state department of
mental hygiene to testify as experts in lunacy or steriliza
tion proceedings if such services are within terms of em-
plojonent. They are entitled to per diem if such services are
not within terms of employment.

September 20,1938.

Department of Mental Hygiene,

Attention Grant C. Haas, Director.

You inquire whether the doctors in the psychiatric insti
tute of the university of Wisconsin may accept a per diem
compensation for services rendered your department while
serving as a specialist at a hearing in lunacy or sterilization
proceedings.
The Wisconsin psychiatric institute was transferred to

the university of Wisconsin on July 1, 1925, and has since
been maintained as a department of the university. Sec.
36.227, subsec. (1), Stats.

Whether the doctors would be entitled to a per diem when
called by your department (the state) to give expert testi
mony at hearings depends upon the terms of employment of
the particular doctor involved. Sec. 14.65, Stats., contem
plates inter-departmental cooperation and exchange of em
ployee service. If a particular doctor is employed upon a
full-time basis, there would seem to be no reason why the
state should not be entitled to his services when tesifying at
a hearing and without payment of any per diem. This
should be a matter of. agreement between your department
and the board of regents or the psychiatric institute.
On the other hand, if a particular doctor is not employed

upon a full-time basis and the state is not entitled to full-
time services of the doctor, whether the doctor would be en
titled to per diem would depend upon whether this service is
within the terms of his employment. If within the duties of
his employment, he would not be entitled to the per diem.
If not within the duties of his emplojonent, he would be en
titled to the per diem. 46 C. J. 1017.
WHR

NSB
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Corporations — Securities Law — Public Officers —
Banking Review Board — Governor — Reorganization or
der No. 1 of governor, under ch. 9, Laws Special Session
1937, transferring administration of securities law (ch. 189,
Stats.) from public service commission to banking depart
ment, does not give banking review board jurisdiction to
hear application to review order of banking commission sus
pending securities dealer's license.

October 1,1938.

Banking Review Board.

You have referred to us an application of H. M. Byllesby
and Company for a hearing before the banking review
board to review the order of the banking commission sus
pending the license of this company to act as a dealer in se
curities within the state of Wisconsin, and you inquire if the
banking review board has any jurisdiction to hear this
application.

The securities law, ch. 189, Stats., was formerly admin
istered by the public service commission, but by reorganiza
tion order No. 1 of the governor, made pursuant to ch. 9,
Laws Special Session 1937, this function was transferred to
the banking department and commission as of January 10,
1938, the order reading in part as follows:

"That the Securities Division of the Public Service Com
mission of Wisconsin and all of the functions, powers, and
duties vested in the Public Service Commission of Wisconsin
under the provisions of chapter 189, statutes of 1937, be
transferred to and vested in the Banking Department and
Banking Commission of the state of Wisconsin." (Italics
ours.)

The words, "and all of the functions, powers, and duties

vested in the Public Service Commission," clearly limit the
banking department and commission to the exercise of the
statutory powers formerly exercised by the public service
commission. These include no provision for review by the
banking review board or any similarly constituted agency.



Opinions op the Attorney General 663

Sec. 189.14, subsec. (9), Stats., which gave the public
service commission jurisdiction to suspend a dealer's license,
provides among other things:

"* * * Such suspension shall be final unless, within
the time limited in section 189.19, the dealer or agent sus
pended shall apply for a hearing under the provisions of
that section. If a hearing is requested under the provisions
of section 189.19, the provisions of said section shall apply
with respect to further proceedings with reference to such
suspension."

Sec. 189.19, subsec. (1), Stats., makes provision for what
is in effect a rehearing by the commission itself but not for
a review by any agency such as the banking review board.
It should be noted at this point that such a rehearing of the
suspension of the license in question has already been had
before the banking commission, the same as if such rehear
ing had been made under the law prior to reorganization by
the public service commission.
The next step under sec. 189.19, Stats., whereby a party

aggrieved by order of the commission may seek relief is to
commence an action in the circuit court for Dane county as

provided in subsec. (3) of sec. 189.19, Stats.
It is true that sec. 220.02 (5), Stats., provides that any

interested party may apply to the banking review board to
review any order of the banking commission within ten days
from the date of the order. However, no similar authority
existed under the administration of the securities law by the
public service commission, as has already been pointed out,
and it is therefore apparent that no such function could
have been transferred to the banking department, commis
sion or banking review board by the reorganization order.
You are consequently advised that the banking review

board is without jurisdiction to hear the application in
question.
WHR
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Counties — Mortgages, Deeds, etc. — Social Security Law
— Old-age Assistance — County does not have authority to
purchase mortgage or real estate for purpose of protecting
old-age assistance lien filed subsequently to recording of
mortgage against same real estate.

October 3,1938.
Harold M. Dakin,

District Attorney,

Jefferson, Wisconsin.

Under sec. 49.26 (4), Stats., all old-age assistance paid to
a beneficiary under sections 49.20 and 49.51, Stats., shall
constitute a lien on the real estate of such beneficiary, In
many instances the real estate of the beneficiary is already
subject to a mortgage, made, executed and recorded prior to
the time when the old-age assistance lien attached. Fre
quently, the mortgagee is interested only in obtaining the
amount due him under the mortgage rather than in acquir
ing the real estate by foreclosure or other means even where
the property theoretically has a value considerably in ex
cess of the amount due on the mortgage.
You inquire whether the county board of supervisors has

the power to purchase a mortgage by assignment or pur
chase property on foreclosure sale for the purpose of pro
tecting an old-age pension lien which was subject to the
mortgage to be assigned or being foreclosed.
In 1 Dillon, Mun. Corp., sections 35 and 37 (5th ed.), the

following rule is stated;

"* * * Counties are, at most, but local organizations,
which, for the purposes of civil administration are invested
with a few functions characteristic of a corporate existence.
They are local subdivisions of the State, created by the
sovereign power of the State, of its own sovereign will,
without the particular solicitation, consent, or concurrent
action of the people who inhabit them. * * *
"* * * They are purely auxiliaries of the State; and

to the general statutes of the State they owe their creation,
and the statutes confer upon them all the powers they pos
sess, prescribe all the duties they owe, and impose all lia
bilities to which they are subject."
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The language above was quoted with approval in Fred
erick V. Douglas County, 96 Wis. 411, 71 N. W. 798. This
proposition was also more recently sustained in Spaulding
V. Wood County, 218 Wis. 224, 260 N. W. 473, at page 228.
There is no specific statutory provision authorizing a

county to purchase a mortgage or real estate for the pur
pose of protecting an old-age pension lien filed subsequently
to the recording of the mortgage. A county is not author
ized by statute to purchase a mortgage for any purpose
whatsoever. Certain statutes authorize counties to purchase
lands for definite purposes but no right is given a county to
purchase land to protect a possible county equity therein un
less such power can be read from sec. 59.01, Stats., which
provides in part as follows:

"Each county * -h * jg * * empowered * * *
to purchase, take and hold real and personal estate for pub
lic uses, including lands sold for taxes, to sell, lease and con
vey the same * * *, to make such contracts and to do
such other acts as are necessary and proper to the exercise
of the powers and privileges granted and the performance
of the duties charged upon it by law, * *

and sec. 59.07 (6), Stats., which provides that the county
board is empowered to "represent the county and have the
care of the county property and the management of the
business and concerns of the county in all cases where no
other provision is made."
In the case of Spaulding v. Wood County, supra, it was

argued that the latter part of sec. 59.01, Stats., indicated
that the county had certain implied powers. The court held
on pages 229 to 230:

"* * * It has been held that if there be a fair and
reasonable doubt as to an implied power it is fatal to its be
ing. City of Fort Scott v. W. G. Eads Brokerage Co., 117
Fed. 51 {certiorari denied, 187 U. S. 647, 23 Sup. Ct. 846).
In Blades v. Hawkins, 240 Mo. 187, 112 S. W. 979, 981, 144
S. W. 1198, it was said:
" 'The courts are conservative in implying powers not ex

pressly given. One limitation imposed by law on these im
plications is that no power will be implied to belong to a
public corporation unless it is cognate to the purpose for
which the corporation was created."
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In XXV, Op. Atty. Gen. 379, it was held that a county
could not purchase lands for the sole purpose of avoiding
the cost of providing bridges and highways to such lands.
Reference was made in that opinion to the limited powers
of a county despite the fact that sec. 59.01 and sec. 59.07
(6), Stats., read as they do now.
By ch. 7, Laws Special Session 1987, the legislature re

vised the statutes relative to claims and liens for old-age as
sistance and the enforcement thereof. The only statutory
method for the enforcement of such lien is found in sec.
49.26 (4), Stats., which states that such lien "shall be en
forceable * * * in the manner provided by law for
the enforcement of mechanics' liens upon real property."
Since this is the only method provided by statute whereby
the county can liquidate any equity in real estate which it
may have by virtue of an old-age assistance lien, it must be
taken to be the exclusive method.

In XX Op. Atty. Gen. 307 we ruled that where lands upon
which a county holds drainage assessment certificates are
sold at public auction by order of the circuit court under the
provisions of sec. 89.37 (4) (d). Stats., a county might not
purchase at such sale if it merely held drainage assessment
certificates but, although there was no express authority
therefor, the county might purchase at such sale if it held
a drainage assessment deed or a tax deed upon the lands to
be sold. In XXVI Op. Atty. Gen. 20 we further extended
that opinion to include the situation that the county might
be a purchaser at such sale if it held general property tax
certificates upon the land to be sold.
These opinions were based upon the county's interest in

the lands to be sold and the necessity of an implied power
of purchase to enable the county to protect that interest.
The interest arose out of exercise of the sovereign power of
taxation and the necessity for an implied power to protect
that interest. Governments cannot function without tax
powers and powers to preserve and protect interests that
arise therefrom.

There is no such necessity and consequent implied power
with respect to an old-age pension lien upon real estate.
Such lien until death of the beneficiary and thereafter is
subject to many contingencies and may be entirely waived
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and released. See sec. 49.25 as revised by eh. 7, Laws Spe
cial Session 1937. If a county were to buy a prior real estate
mortgage to protect such a hazardous lien, it might well
find at the conclusion of the matter that it had no claim and
no lien to protect and simply find itself in the real estate
business.

We conclude that a county does not have the authority to
purchase a mortgage or real estate for the purpose of pro
tecting an old-age assistance lien filed subsequently to the re
cording of a mortgage against the same real estate.
JRW

NSB

Elections — Nominations — Union Party — Nominees of
Union Party need not comply with subsec. (1), sec. 5.17,
Stats., to entitle them to place on November ballot as can
didates of that party.

October 5,1988.
Theodore Dammann,

Secretary of State.

You ask what percentage of votes is required of Union
Party candidates in order that they may have their names
placed in the Union Party column on the November election
ballot.

Sec. 5.17, subsec. (1), Stats., provides that a candidate
for any office on a party ballot must secure five per cent or
more of the average vote cast for the nominee of such party
for governor at the last two general elections. When con
sidering the applicability of this section to new political
groups, our supreme court said in State ex ret. Ekern v.
Dammann, 215 Wis. 394, 402:

*  * It can never be applied to a new party. Until
a party succeeds in getting a party column on the general
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election ballot, it does not have a nominee for governor in
the statutory sense, and it never could qualify under sec.
5.17. In other words, such a party can never pass the test
prescribed by sec. 5.17 for securing a place on the general
ballot until it has had such a place upon the ballot for two
successive elections for governor. The mere statement of
this indicates the impossibility of ascribing such an intent
to the legislature. The conclusion is that sec. 5.17 has no
application to new political groups. * * *"

The court specifically held that a new political party could
never pass the test set out in sec. 5.17 (1) Stats, "until it
has had such a place upon the ballot for two successive elec
tions for governor." (Italics ours.) As a new political
party cannot comply with this statute until it has partici
pated in two successive elections, it is clear that it could no
more comply with its requirements after participating in
one election. As the Union Party has had a place on the
ballot for only one election for governor, its nominees would
not have to comply with the provisions of subsec. (1), sec.
5.17, before they are entitled to a place on the Union ticket.
A Union Party candidate may, therefore, have his name
placed on the ballot no matter how few votes he may re
ceive, so long as he receives the largest number of votes of
all candidates running for a particular office on the Union
Party ballot.
We are not unmindful of the opinion reported in XXV

Op. Atty. Gen. 603. However, it is our thought that the sug
gestion contained therein should be directed to the attention
of the legislature, rather than the courts.
LEV
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Criminal Law — Gambling — Punch board prizes seized
with punch board may not be destroyed under sec. 348.17,
Stats., unless physically attached to punch boards.
Gambling implements seized must be destroyed. There is

no authority for sale of same for benefit of county.

October 11,1938.

Burton E. Hoffmann,

District Attorney,

Montello, Wisconsin.

You ask whether articles of merchandise which may be
won on a punch board seized with such board may be sold
for the benefit of the county or destroyed pursuant to sec.
348.17, Wis. Stats.

If authority to destroy such articles exists it must be
found in the section cited above which provides:

«* * * guch justice or other officer * * * shall
issue a warrant commanding the sheriff or his deputy or
any constable to enter into such house or building * * *
and take into their custody all the implements of gaming as
aforesaid, and keep the said persons and implements so that
they may be forthcoming before such justice or other officer
to be dealt with according to law; * * and it shall be
the duty of every judge, justice of the peace and police jus
tice or other officer before whom such prohibited gambling
implements, constructions or devices shall be brought to
cause the same to be publicly destroyed by burning or other
wise."

There is no doubt that the punch board itself is a gam
bling implement within the meaning of the statute. Equally
apparent is the fact that a radio, a wrist watch and a cam
era are not gambling implements or devices per se. It has
frequently been said that the test is, whether the instru
ment or device is used to determine who shall win or lose;
whether it is an integral part of the actual gambling. James
V. State, 4 Okla. Or. 587, 112 P. 944; Ah Poo v. Stevenson,
83 Or. 340, 163 P. 822; People v. Mettlemen, 155 Misc. 761,
281 N. Y. S. 474; People v. Efigeman, 129 App. Div.
462, 114 N. Y. S. 174. These cases indicate that the term
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"gambling implement and gambling device" as used in gam
ing statutes refers to the objects or instruments used in the
playing of the game. Obviously the prizes offered are ex
cluded by such a construction since they play no part in
determining the winner nor are they actually used by the
players in the process of the game. Thus in Miller v. State,
46 Okla. 674, 149 P. 364 and in Attorney General v. Jus
tices, 103 Mass. 456, it was held that money seized in a gam
ing house is not subject to forfeiture under statutes provid
ing for the seizure and destruction of gaming apparatus.
Consequently it must be held that the prizes in question are
not in themselves "gambling implements, constructions or
devices," even though offered as prizes in connection with a
game of chance.

The question remains whether such articles were so con
nected with the punch board as to be a part of that device,
which is undoubtedly a gambling implement. Clearly the
radio was not so connected. As regards the watches and the
camera, the conclusion seems inevitable that they were a
part of the punch board since they were physically attached
thereto not to be removed until won by some player. You are
advised that such articles should be destroyed with the
board but that the radio is not a gambling implement, con
struction or device nor a part of one and must therefore be
returned. It will be noted that sec. 348.09 refers to gam
bling devices in the following words: "any table, wheel or
other construction, or any cards, dice or other device."
Such words clearly indicate the sense in which the legis

lature employed the phrase "gambling device," i. e., an in
strument used in the actual playing of the game. It is ap
parent that the radio was not so used. Furthermore, sec.
348.17 requires that any objects seized as gambling imple
ments be destroyed; this would indicate that the legislature
did not intend to include articles absolutely innocent in
themselves, not used in the actual process of gambling and
conceivably of great value.
You are further advised that any articles seized under

sec. 348.17 and found to be gambling implements must be
destroyed. No authority to sell such articles for the benefit
of the county exists.
NSB
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Public Officers — Register of Deeds — Real Estate —
Platting Lands — Register of deeds does not have authority
to redraft plats for purpose of correcting them.

October 11,1938.

J. C. Raineri,

District Attorney,

Hurley, Wisconsin.

You state that in the office of the register of deeds for
your county certain plats have been filed which purport to
follow a specified scale. As a matter of fact the plats were
crudely and incorrectly drawn so that they do not conform
to the scale upon which they are supposed to be based. In
quiry is made as to whether the register of deeds may cor
rect these plats by redrafting them so that they will con
form to the scale which they purport to follow.

Neither sec. 59.51, Stats., relating to the general duties of
the register of deeds, nor any other statute authorizes the
register of deeds to correct a plat which is in error because
it do3s not conform to the scale specified in it. Generally,
the duty of a register of deeds is to receive and file or re
cord, as the case may be, such instruments as by law are en
titled to be filed or recorded. Weyrauch v. Johnson, 201 la.
1197, 208 N. W. 706. In general, the duties of a register of
deeds are those of record rather than of correction. The
only duties of the register of deeds in connection with plats
is to accept and bind as a permanent record into bound vol
umes, properly indexed, any final plat made as prescribed in
chapter 236 (sec. 236.11), record said plat or cause it to
be recorded (sec. 59.51 (1) ), and make a copy thereof on
demand and payment of the legal fee therefor (sec. 59.51
(8) ). The correction or alteration of a public record by the
recording officer is without authority of law, Jennings v.
Dockham, 99 Mich. 253, 58 N. W. 66, except that a recording
officer, while in office, may correct mistakes which he has
made in not complying with his duties under the statute.
People V. Hartquist, 315 111. 228, 146 N. E. 140. The errors
in the plats to which you have referred did not arise because
of any mistakes or omissions on the part of the register of
deeds in performing his duties under the law.
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Changes in public records may be made only by or under
official authority. The interests of individuals, as well as
the whole public, require that public records should never
be altered unless the power as well as the right to alter or
amend is clearly shown. Rodley v. Morris, 6 Ky. Op. 151;
Hudson V. Kootenai Power Co., 44 Ida. 423, 258 P. 169.
A great many conveyances may have been made in which

real estate was described by reference to the erroneous plat,
which reference enables anyone examining the conveyance
to locate the property even though the plat is erroneous. The
draftsmen of may of such conveyances may have taken the
plat errors into consideration when drawing the convey
ances so that a correction of the plat now would result in
more confusion than clarity.

Moreover, the drafting of a plat is a task for a person
with the technical training of a surveyor or civil engineer.

It is our opinion that the register of deeds does not have
authority to correct the plats which do not conform to scale.
JRW

Constitutional Law — Municipal Corporations — Mu
nicipal Borrowing — Taxation — Tax Sales — Promissory
notes of city of Superior for current and ordinary expenses
issued October 1, 1938, due April 1, 1939, secured by tax
levy to be inserted in 1938 tax roll, not yet prepared, must
be counted in determining five per cent constitutional debt
limitation of said city, under art. XI, sec. 3, Wis. Const.

City excess delinquent real estate tax may not be deducted
from bonded indebtedness of said city for purpose of deter
mining total indebtedness of city under art. XI, sec. 3, Wis.
Const.

October 11,1938.
Albert Trathen, Director of Investments,

State Annuity and Investment Board.

You have submitted a copy of certain resolutions passed
by the council of the city of Superior on September 23,1938,
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together with a statement of the financial condition of that
city as of August 31, 1938. These resolutions relate to the
issuance of promissory notes of the city of Superior in the
amount of $250,000.00 and a levy of a tax to secure the
payment of said notes. You wish to be advised whether
said notes would be a legal purchase for the state annuity
and investment board.

The resolution relating to the issuance of promissory
notes in the amount of $250,000.00 contained a preambula-
tory recitation to the effect that the city of Superior was in
temporary need of money to pay its current and ordinary
expenses in the amount of $247,500.00. These current and
ordinary expenses consisted of warrants outstanding for
salaries, maintenance and supplies, and for firemen's and
policemen's pensions. The resolution then provided for the
issuance of six-month notes of the city of Superior in the
principal sum of $250,000.00, bearing interest at 31/2% Pei*
annum, said notes to be dated October 1,1938 and to mature
April 1,1939. The notes themselves were to be in denomina
tions of ten thousand and five thousand dollars and to be
in substantially the form specified in the resolution. The
form of the note provided, among other things:

"For the prompt payment of this note with interest
thereon as aforesaid and the levying and collection of taxes
sufficient for that purpose, the full faith, credit and re
sources of said city are hereby irrevocably pledged."

The resolution relating to the tax provided:

"Be it further resolved that to provide for the pay
ment of the principal and interest of said notes on April 1,
1939, there is hereby levied on all the taxable property of
said city of Superior, in addition to all other city taxes, the
following direct tax, to wit:
"For the year 1938, a tax in the sum of $254,375.00 for

the pajonent of principal and interest upon said notes. Said
tax so levied shall be collected at the same time and in the
same manner as other city taxes are collected, and shall be
carried into the next tax roll of this city and the proceeds
thereof shall be kept in a separate fund and shall be used
solely for the purpose of paying the principal and interest
on said notes and said tax shall become and continue irre-
pealable."
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Sec. 67.12, subsections (1) to (4), of the Wisconsin stat
utes, authorizes a city which is in temporary need of money
with which to pay its current and ordinary expenses to
make a temporary loan for such purpose. The governing
body of the city about to solicit such a temporary loan must
pass a resolution specifying the purpose and the amount of
the loan and levy a tax to provide for the repayment of said
loan. Such loan may be evidenced by notes payable with in
terest on or before the 30th day of August following the
next tax levy. In borrowing under this section the resolu
tion must be supported by three-fourths' vote of the mem
bers-elect of the city council. The borrowing is limited to
such amount as the council deems necessary to the safety
and interest of the city. The resolutions of the city of Su
perior were passed by a three-fourths' vote of the council
and, from the language of said resolutions, it would appear
that they were passed with the provisions of sec. 67.12 in
mind.

By chapter 882 of the laws of 1988 the legislature created
section 67.125, subsecs. (1) and (2). Under subsec. (1) a
city which is in need of money to pay its current and or
dinary expenses may, by a three-fourths' affirmative vote
of the members-elect of its governing body "borrow money
for such purposes in an amount not exceeding the portion
of the uncollected delinquent taxes which are to be returned
to such municipality under the provisions of law, when same
shall have been collected." Such loans may be evidenced by
notes payable not more than five years from the date of the
notes. Said notes shall be general obligations of the munici
pality and, before the issuance of the same, the governing
body must levy a direct annual tax sufficient in amount to
pay, and for the express purpose of paying the interest and
principal of such notes. Except as specifically provided in
sec. 67.125, subsec. (1), the provisions of ch. 67, relative to
the issuance of bonds, apply to the issuance of notes pro
vided that it is not necessary to submit the question of the
issuance of such notes to the electors for approval.
The provisions of sec. 67.125 (1) were not satisfied by the

proceedings of the city council of Superior because the pro
visions of sec. 67.05, sulDsec. (8), obviously were not
followed.
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Section 67.125, subsec. (2), provides substantially the
same as subsec. (1) except:
(a) It is not necessary to levy any tax to repay the loan.
(b) The provisions of ch. 07 relative to the issuance of

bonds are not applicable.
(c) The notes "shall not be the general obligations of the

municipality issuing the same."
Art. XI sec. 3 of the Wisconsin constitution provides in

part:

"No * * city * * * shall be allowed to be
come indebted in any manner or for any purpose to any
amount, Including existing indebtedness, in the aggregate
exceeding five per centum on the value of the taxable prop
erty therein, to be ascertained by the last assessment for
state and county taxes previous to the incurring of such in
debtedness. Any * * * city, * * * incurring any
indebtedness as aforesaid, shall, before or at the time of do
ing so, provide for the collection of a direct annual tax suffi
cient to pay the interest on such debt as it falls due, and
also to pay and discharge the principal thereof * *

In 1932 this constitutional provision was amended by add
ing thereto the following:

«* * * Providing, that an indebtedness created for

the purpose of purchasing, acquiring, leasing, constructing,
extending, adding to, improving, conducting, controlling,
operating or managing a public utility of a town, village or
city, and secured solely by the property or income of such
public utility, and whereby no municipal liability is created,
shall not be considered an indebtedness of such town, village
or city, and shall not be included in arriving at such five
per centum debt limitation."

Sec. 67.125 was passed at a time when many municipali
ties were in financial straits, evidently for the purpose of
providing a method whereby such municipalities could ob
tain funds temporarily. The provisions of sec. 67.125 can
not, of course, take precedence over art. XI, sec. 3 of the
Wisconsin constitution. Sec. 67.125 added nothing to the

provisions of sec. 67.12 except that the loan for current and
ordinary expenses might be extended over a period of five
years instead of being repayable on or before the 30th day
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of Au^st following the next tax levy in cases where the
municipality had an excess delinquent tax roll equivalent to
the amount of the loan. The only differences between sec
tions 67.12 and 67.125, subsec. (2), were that, under the lat
ter section, no tax need be levied and notes issued thereun

der were not to be considered general obligations of the
municipality issuing the same in cases where the city had an
excess delinquent tax roll equivalent to the notes. If the
notes issued pursuant to sec. 67.125 (2) resulted in an in
debtedness within the meaning of art. XI, sec. 3 of the Wis
consin constitution, the legislature could not constitutionally
nullify the debt limitation or the tax requirement therein
provided for. It is to be noted, moreover, that for the pay
ment of the notes with interest thereon, the city council
pledged "the full faith, credit and resources" of the city of
Superior, which means that said notes constitute general ob
ligations of the city.
In the case of Ernies v. Wells and others, 94 Wis. 285, it

was said:

"* * * The constitution of this state provides that
'No county, city, town, village, school district, or other mu
nicipal corporation, shall be allowed to become indebted in
any nmnner or for any purpose, to any amount including
existing indebtedness in the aggregate exceeding five per
centum on the value of the taxable property therein, to be
ascertained by the last assessment for state and county
taxes previous to the incurring of such indebtedness;' that
before incurring such indebtedness' such municipality must
'provide for the collection of a direct annual t^ sufficient to
pay the interest on such debt as it fails due, and also to pay
and discharge the principal thereof within twenty years
from the time of contracting the same.' Sec. 3, art. XI, as
amended in 1874. It requires the authority of no adjudica
tion to prove that this constitutional limitation means just
what it says, and is absolutely binding, not only upon every
such municipality and its officers, but also upon the legisla
ture itself. Nevertheless we cite a few of the many cases
construing similar constitutional provisions: Bucharuin v.
Litchfield, 102 U. S. 278; Weightman v. Clark, 103 U. S.
256; School Dist. v. Stone, 106 U. S. 183; Litchfield v.
Ballou, 114 U. S. 190; Lake Co. v. Rollins, 130 U. S. 662*
Lake Co. v. Graham, 130 U. S. 674; Doon v. Cummins, 142
U. S. 366; Nesbit v. Riverside Independent Dist., 144 U S
610; Hedges v. Dixon Co., 150 U. S. 182." (Pp. 295-296.)
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*  * In Lake Co. v. Rollins, supra, the words in the
constitution of Colorado, *the aggregate amount of indebt
edness of any county for all purposes,' were construed to
be 'an absolute limitation upon the power of the county to
contract any and all indebtedness, not only for the purposes
named in the act, but for every other purpose whatever,
including county warrants issued for ordinary county ex
penses, such as witnesses' and jurors' fees, election costs,
charges for board of prisoners, county treasurer's commis
sions,'etc. * * (P. 296.)
"* * * Here the constitutional provision prohibits

the city from becoming 'indebted in any manner or for any
purpose to any amount' exceeding five per centum of the as
sessed valuation. The same language is contained in the
constitution of Iowa: and in Boon v. Cummins, supra, it
was held, in effect, that negotiable bonds, in excess of such
limit, issued by a school disti ict, and sold for the purpose of
applying the proceeds of the sale to the payment of an out
standing bonded indebtedness of the district, pursuant to
the statute of Iowa, were void as against one who purchased
with knowledge that such limit had been exceeded. In that
case Mr. Justice Gray, speaking for the court, cites five Iowa
cases to the effect that the law, as settled by the supreme
court of that state, is that such 'constitutional restriction
includes not only municipal bonds, but all forms of indebted
ness, except warrants for money actually in the treasury,
and perhaps contracts for ordinary expenses within the lim
its of the cmrrent revenues' 142 U. S. 376. The Iowa cases
thus cited support the proposition. See, also, Kane v. Inde
pendent School Dist., 82 Iowa, 5: First Nat. Bank v. Dis
trict of Boon, 86 Iowa, 830. In Prince v. Quincy, 105 111.
188, it was held that, when such constitutional limit had
been reached, the municipality is prohibited from making
any contract whereby an indebtedness is created, even for
the necessary current expense in the administration of the
affairs and government of the corporation." (P. 297.)

*  * So long as the current expenses of the munici
pality are kept within the limits of the moneys and assets
actually in the treasury, and the current revenues collected
or in process of immediate collection, the municipality may
be fairly regarded as doing business on a cash basis, and
not upon credit,—even though there may be for a short time
some unpaid liabilities. In other words, a municipality's ca
pacity for doing business on such cash basis, with outstand
ing liabilities, is necessarily measured by the amount of cash
on hand and the available assets and resources readily con
vertible into cash to meet the payment of such liabilities as
they become due. But the moment an indebtedness is volun-
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tarily created *in any manner or for any purpose,' with no
money nor assets in the treasury, nor current revenues col
lected or in process of collection for the payment of the
same, that moment such debt must be considered in deter
mining whether such municipality has or has not exceeded
the constitutional limit of indebtedness." (Pp. 298-299.)

This case was referred to in Rice v. The City of Mihuau-
kee, et al., 100 Wis. 516, at page 521, where it was stated:

"* * * Earles v. Wells, 94 Wis. 285, is appealed to as
sustaining the claims that these items may be considered as
'revenues in process of immediate collection,' and 'available
assets and resources,' convertible into cash, which may be
considered as offsets against the city's debt. As already
noted, the moneys to be derived from these sources are en
tirely indefinite and uncertain. They were not in the proc
ess of collection, and could be collected only at the will of
parties who sought privileges for which license charges
were made, and for that reason could not be considered as
available assets or resources. The 'revenues' mentioned in
this decision had reference only to such revenues as the cor
poration had levied, and had a legal right to enforce, regard
less of anyone's will or pleasure. The 'available assets and
resources' referred to means tangible property in the
treasury, legally available, and properly applicable to the
payment of debts, and readily convertible into money for
that purpose."

Taxes voted or levied are not to be offset against indebt
edness until they have been spread upon the tax roll and the
roll placed in the hands of the proper municipal officer with
authority to collect the tax. Balch v. Beach, 119 Wis. 77,
95 N. W. 132. In this case it was stated, at page 82:

"The theory invoked by counsel in support of the first
proposition, as regards what constitutes assets to be
counted against liabilities of a municipality in determining
whether, in respect to the latter, the constitutional limita
tion to incur the same has been exceeded, was formulated by
this court in Earles v. Wells, 94 Wis. 285, 68 N. W. 964, in
these words: 'Money and assets in the treasury, and current
revenues collected or in process of immediate collection.'
That has since been several times approved. State ex rel. M.,
T. & W. R. Co. V. Tomahawk, 96 Wis. 73, 93, 71 N. W. 86;



Opinions of the Attorney General 679

Crogster v. Bay field Co., 99 Wis. 1, 74 N. W. 635, 77 N. W.
167; Rice v. Milwaukee, 100 Wis. 516, 521, 76 N. W. 341.
In the last case cited it was held that the rule under discus
sion must be restrained to its specific meaning. Taxes in im
mediate process of collection do not include taxes merely
voted. Taxes are not in immediate process of collection till
the tax roll shall have been placed in the hands of the proper
collecting officer with authority to receive, and with the
right of the taxpayer to pay, the tax."

In the case of Riesen v. School District, 192 Wis, 283, the
court said, at page 292:

"The district had made some temporary loans for which
it had anticipated its revenues for the ensuing year. These
amounts were likewise indebtedness within the constitu
tional limitation. The constitution prohibited the district
from becoming 'indebted in any manner or for any purpose
to any amount' in excess of five per cent of the assessed val
uation. Earles v. Wells, 94 Wis. 285, 297-299, 68 N. W. 964;
State ex rel. Marinette, T. & W. R. Co. v. Tomahawk, 96
Wis. 73, 93, 71 N. W. 86; Riesen v. School Dist., 189 Wis.
607, 208 N. W. 472, 474."

At the time of the amendment to art. XI, sec. 3, of the
Wisconsin constitution, made in 1932, the legislature which
submitted this amendment to the people presumably had in
mind the interpretation which our court had placed upon
this section of the constitution prior to this amendment.
Had there been any intention of excepting from the five per
cent debt limitation indebtedness created for current and
ordinary expenses, such exception should have been in
serted along with the other exception provided in the
amendment. From the fact that no other exception was in
serted, it must be concluded that there was no intention to
disturb the construction which the supreme court had placed
upon this provision of the constitution.
From the tax resolution which is set out in full in this

opinion, it was proposed to place the tax for the repayment
of the loan, evidenced by the $250,000.00 worth of notes, in
the 1938 tax roll. Obviously the 1988 tax roll has not yet
been completed and certainly has not been placed in the
hands of the city treasurer with instructions to collect the
tax. Hence the 1938 taxes are not in the process of collec-
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tion. From the foregoing, it is our opinion that the antici
pated loan for current and ordinary expenses, purportedly
to be repaid out of the tax collected on the 1938 tax roll,
would have to be counted as part of the indebtedness of the
city of Superior in determining the five per cent debt limita
tion of that city.

From the balance sheet submitted, it appears that the
"city and school bonded indebtedness" totals $2,052,439.00.
The "last assessment for state and county taxes" referred

to in art. XI, sec. 3 of the Wisconsin constitution, means the
last assessment of the municipality as equalized by the local
board of review for the purpose of general taxation. Sto.te
ex rel. Marinette, Tomahawk and Western Railway Co. v.
The Common Council of the City of Tomahawk, 96 Wis. 73.

At the time that the proceedings and financial statement
were submitted, the assessment of the city of Superior for
the year 1938 was not available, due to the fact that the lo
cal board of equalization had not yet completed its work.
The state tax commission has furnished the information

that the assessment of the city of Superior for the year
1937, as equalized by the local board of review, was
$40,104,596.00. Five per cent of this assessed valuation
would be $2,005,229.80. In the event that the city of Su
perior did not have cash or other resources not earmarked

for a specific purpose which could be used as an offset
against the bonded indebtedness of $2,052,439.00, then the
city of Superior was indebted as of August 31, 1938, over
its debt limit to the extent of $47,209.20.

The financial statement submitted does not show any sub
stantial assets which could be deducted from the bonded in

debtedness to give the city a borrowing power of $250,-
000.00, or more, unless the excess delinquent real estate and
personal property tax of the city of Superior for the years
1928 to 1936 can be considered such an asset. The city has
no excess delinquent personal property or real estate tax for
the year 1937. A serious question probably exists as to the
collectibility of the personal property taxes over six years
old. To simplify the question, however, it may be stated
that the excess delinquent real estate tax for the years 1932
to 1936 aggregates $783,453.54. Even if the excess delin-
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quent real estate tax for the year 1932 were eliminated,
there would still remain an excess delinquent roll of more
than $650,000.00. The question then arises as to whether
this excess delinquent real estate tax may be considered
"money and assets in the treasury, and current revenues col
lected or in process of immediate collection." The excess de
linquent real estate tax obviously does not constitute money
and assets in the treasury or current revenues collected. The
question is thus narrowed to whether such excess delinquent
tax constitutes "current revenues * * * in process of
immediate collection." Current revenues in the process of
immediate collection are treated as money which is con
structively in the treasury. The excess delinquent real
estate taxes of the city of Superior for the years 1932 to
1936 inclusive, are now, and for some time have been, in
the hands of the county treasurer of Douglas county for col
lection. This excess delinquent real estate tax is in the
form of tax certificates, most of which are probably held by
the county. No duty exists upon the county to pay to the
city of Superior any of the delinquent taxes collected for
any year until the county has realized from such collection
all of the money which it levied for county purposes that
year (sec. 74.19, subsec. (3) ). This is true even when the
county takes a tax deed (sec. 75.36), which it may do when
the tax certificate becomes five years old (sec. 75.01, 75.12,
75.14).

Whether Douglas county has now collected from the city
of Superior's delinquent tax roll for the years 1932 to 1936,
inclusive, sufficient to satisfy the county levy so that all
amounts henceforth collected on said tax rolls will be re
turned to the city of Superior does not appear from the pa
pers accompanying the request for an opinion. Practically
it does not seem that the excess delinquent real estate tax
roll could be considered a liquid asset or the equivalent of
cash in the treasury. Neither does it seem that said taxes
for the years 1932 to 1936, which have gone to tax sale and
are in the form of tax certificates probably in the hands of
Douglas county, can be said to be taxes or current revenues
"in process of immediate collection." If these taxes can
now be said to be in the process of immediate collection,
then it must follow that the taxes for the year 1932 have
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been in the process of immediate collection for the past five
years and nine months, inasmuch as they first became pay
able in January of 1933. So far as the city of Superior is
concerned, its taxes are in the process of immediate collec
tion when the tax roll has been delivered to the city treasur
er and he is given instructions to collect the taxes listed
therein.

It is extremely doubtful that it can be said that this ex
cess of delinquent taxes is in process of "immediate collec
tion" within either the meaning or language of the cases
upon the subject.
The city of Superior, through its legal counsel, has urged

us to adopt a view that "current and ordinary expenses"
are not within the constitutional debt limitation. A legiti
mate and forceful argument can be made in support of this
view. See article by A. C. Hirschboeck, Vol. 19, Marquette
Law Review, page 59 (1935). It is possible that this view
may ultimately prevail if and when our supreme court is
confronted with the problem. But this view has not yet pre
vailed and there is nothing in the language of the cases that
would indicate that such view will ultimately prevail. The
language of the cases is quite to the contrary. This office
cannot do other than entertain serious doubt as to whether
such view will e\er prevail. Under such circumstances, it is
our plain duty to resolve the doubt in such manner as to
safeguard public funds. State ex rel. Bashford v. Frear,
138 Wis. 536, 541.

Municipalities so circumstanced as the city of Superior
should devise some means of getting a judicial interpreta
tion of the constitutional clause in question. Unless or until
the supreme court resolves the doubt in favor of the city's
present position in the matter, we must necessarily enter
tain a substantial doubt as to the legality of such a proposed
loan. Li view of the present uncertainty of the law upon the
subject, a city desiring a loan from the annuity board
should first establish the legality of such a loan. The state
cannot and should not be asked to gamble with trust funds
where the legality of a proposed loan is as doubtful as is this
one.

JRW
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Elections — Nominations — Public Officers — Filing of
declaration to serve if elected, required under sec. 5.10, sub-
sec. (2), Stats., is applicable only to candidates for city of
fices to be voted for throughout city who are nominated at,
or by virtue of, primary or who would be required to be
nominated at primary were it not for fact that not to ex
ceed two times number of candidates placed in nomination
filed for office under sec. 5.10 (2), Stats.

Person may run for more than one nonpartisan city office
on same ballot at same primary or election.

October 13,1938.

Theodore Dammann,

Secretary of State.

You request our opinion upon two city election questions
as follows:

(1) Is a city-wide candidate, filing under section 5.26,
subsec. (6), (other than in Milwaukee county under sub-
sec. (8) of said section), required to file a declaration to
serve, if elected?
You direct our attention to sec. 5.10 (2), Stats., which

reads as follows:

"The name, including given and surname, of each nonpar
tisan candidate placed in nomination for a city primary as
provided by section 5.06, and no others, shall be printed un
der a designation of the office for which he is named on the
official ballot used at such primary, which ballot shall be so
arranged as to admit of any other person being voted for by
the elector if he so desires. Each candi^te for a dty office
to he voted for throughout the dty, in addition to filing
nomination papers, sh^l file, not later than five days after
the last day for filing such papers, and not later than ten
o'clock P. M. on said last day, a declaration of intention to
serve if elected. Whenever a primary is held and the num
ber of candidates placed in nomination for any city office
whether the same is to be voted for throughout the city or
only in wards does not exceed two times the number of per
sons to be elected to any such office, no primary election
shall be held for such office and the names of such candi
dates shall be printed upon the official ballot for the ensu
ing election."
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The italicized portion of the above section is all-inclusive
and comprehensive in language and, therefore, might be
construed to apply to all candidates for city office to be
voted for throughout the city regardless of whether such
candidates are nominated at a primary or by nomination
papers filed pursuant to sec. 5.26 (6), Stats. However, the
italicized portion of sec. 5.10 (2) is found in that section of
the statutes dealing exclusively with ballots for primaries
and with primary elections. It was added to sec. 5.10, Stats.,
by chapter 466 of the laws of 1933. It imposed a new condi
tion upon candidates not theretofore required of them. If

meant to apply to all candidates to be voted for throughout
the city—those who are nominated by filing nomination pa
pers pursuant to sec. 5.26 as well as to those who are nom
inated by virtue of a primary, sec. 5.10 (2), Stats.,—it will
have to be conceded that it was placed in a most unfortu
nate position in the statutes.

Sees. 5.025, Stats., and 5.26 (8), Stats., specify when city
primaries are necessary, and sec. 5.025 further provides
that "when no primary election is held, the candidates for
such offices shall be nominated in the manner provided in
section 5.26." Sec. 5.025 was enacted by chapter 483, sec.
4, Laws 1933. It was thus enacted the same year that the
italicized portion of sec. 5.10 (2) was enacted. The legisla
ture had both provisions up for consideration at the same

session. By sec. 5.025, candidates for city oiffice or to be

voted for throughout the city (other than in Milwaukee

county under sec. 5.26 (8), Stats.), unless the electors have

voted otherwise, are not required to be nominated at a pri
mary but are nominated pursuant to sec. 5.26, that is, by the
filing of nonpartisan or independent nomination papers.
Sec. 5.26 does not require a candidate nominated in that

manner to file a declaration to serve, if elected, whether the

candidate be a candidate for city office or to be voted for
throughout the city, such as county supervisor, or to be

voted for throughout the state. No legislative reason is per
ceived why a candidate for city office to be voted for
throughout the city and nominated pursuant to sec. 5.26
should be required to file a declaration to serve, if elected,
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when all other candidates, state-wide or otherwise, who are
nominated in that manner are not required to file such a
declaration.

When the legislature in 1933, by sec. 5.025, Stats., dealt
with the subject of nomination for city office other than by
primary, and provided that candidates should be nominated
in the manner indicated by sec. 5.26, and that section re
quires no declaration to serve, if elected, it seems only rea
sonable to conclude that the legislature imposed all the con
ditions that it meant to impose upon candidates nominated
by that method of nomination, and that when the same
legislature imposed the declaration-to-serve condition by
adding it to that section of the statutes dealing exclusively
with ballots for primaries, and primaries, it meant to im
pose that condition only upon those candidates nominated
at, or by virtue of, a primary and possibly those candidates
who would have to be nominated at a primary but with re
spect to which offices no primary need be held for the par
ticular year in question in view of the fact that the number
of candidates placed in nomination for the office does not ex
ceed two times the number of persons to be elected to such
office under sec. 5.10 (2), Stats. We so construe the
statutes.

(2) May a person run for more than one nonpartisan
city office on the same ballot at the same primary or
election?

We find no constitutional or statutory provision that
would prohibit such running. In the absence of such a pro
vision it would seem that a candidate has such right, even
though the two oflfices may be incompatible and it would be
illegal for the candidate to hold both offices. I Op. Atty.
Gen. 231; 9 R. C. L. 1056, par. 72; State ex rel. Barber v.
Circuit Court, 178 Wis. 468 (1922); State ex rel. Ekern v.
Dammann, 215 Wis. 394 (1934); State ex rel. McGrael v.
Phelps, 144 Wis. 1 (1910).
You are accordingly advised that a person may run for

more than one nonpartisan city office on the same ballot at
the same primary or election.
NSB
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Bonds — Police Regulations — Detectives — Copartner
ship may be licensed as detective agency under provisions
of sec. 175.07, Stats., upon filing of but one bond and pay
ment of two hundred dollar fee as principal.
Members of copartnership operating private detective

agency who act as private detectives in their individual ca
pacities must secure individual licenses under sec. 175.07,
subsec. (5).

October 14,1938.

Theodore Dammann,

Sec7'etary of State.

You state that doubt has arisen as to the bonds required
by sec. 175.07, Stats., of a partnership acting as a detective
agency, and ask the following questions:

1. When there are two or more members of the copart
nership, will one fee of two hundred dollars, one license,
and one bond of ten thousand dollars suffice?

2. Or, will each copartner be required to have a separate
license as a principal and also to pay the regular fee of two
hundred dollars and post a corresponding bond of ten thou
sand dollars?

3. If each copartner must so file and be licensed as a prin
cipal, will he also require a license as an agent?

4. If question No. 1 be answered in the affirmative, will
each partner require in such case license as agent or
employee?

Sec. 175.07, Stats., provides in part as follows:

" (1) No person shall act or hold himself out as a private
detective, private police, or private guard, nor shall any per
son solicit business or perform any service in this state as a
private detective, private police, or private guard, or receive
any fees or compensation whatever for acting as private de
tective, private police or private guard for any person, firm
or corporation, without first having obtained the license and
filed the bond provided for in this section. * * *
"(2) * * *
" (3) The provisions of this section shall apply to copart

nerships and corporations, and to the agents, servants and
employes of any copartnership or corporation or person.
Every person, whether acting as a private detective, private
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police or private guard in his individual capacity, or as the
agent, servant or employe of another, shall take out the
license provided in subsection (5) hereof. * * *
" (4) Any person intending to act as a private detective,

private police, or private guard, for hire or reward, or to
conduct the business of a private detective agency, or of
any agency supplying private police, private guards, or to
advertise or solicit any such business in this state, shall first
file with the secretary of state a written application duly
signed and verified. In cases of an individual such applica
tion shall be signed and verified by the applicant for such
license; in case of copartnership by all of the individuals
composing such copartnership; and in case of a corpora
tion by the president or secretary and manager of such
corporation. * * *
"(5) The secretary of state, after the application has

been approved as provided in subsection (4), when satisfied
from an examination of such application and such further
inquiry and investigation as he shall deem proper, of the
good character, competency and integrity of such applicant,
shall issue and deliver to the applicant a license, upon pay
ment to the state of a license fee of two hundred dollars, in
the event that the applicant conducts the business as princi
pal owner, and two dollars in the event the applicant is an
agent, servant or employe of a principal.
" (6) Such license shall not be issued by the secretary of

state unless there is executed, delivered and filed in his of
fice, a bond in the sum of ten thousand dollars by such ap
plicant if a principal owner, and two thousand if an agent,
servant or employe, * *

From a reading of the statute, it appears that there are
two things contemplated by it; First, acting as a private
detective; second, conducting the business of a private de
tective agency.

A partnership is merely "an association of two or more
persons to carry on as co-owners a business for profit." Sec.
123.03, Stats. A partnership, by virtue of its very nature,
has no existence as a physical substance or entity but is
merely a legal relationship. The activities of a private de
tective necessarily are of a physical character. The acts
which one does in acting as a private detective necessarily
are physical acts of a type possible only to be performed by
a human being. It seems clear that it is physically impossible
for a legal relationship to do things which are physical ac-
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tivities. A partnership could avail itself of the physical ac
tivities of persons but cannot act in a physical manner it
self. The only way a partnership could render the service of
a private detective would be through the physical acts done
by its members, agents or employees. The partnership
would not then be acting as a private detective but would be
directing, superintending or conducting detective activities,
that is, making use of the physical acts of human beings.
Being unable to do the physical acts that would be involved
in acting as a private detective, a partnership therefore
could not have a license to act as a private detective.

As before stated, a partnership may direct or employ per
sons to do the necessary detective activities and thereby
would be operating a business rendering private detective
service. This would be conducting a private detective
agency. Therefore, a license to conduct a detective agency
could be issued to the partnership. Such license would be
the property of the partnership and would not be the indi
vidual property of any of the partners. Such license would
not authorize the doing of any acts as a private detective
but merely the operation of a detective agency. Thus, the
only rights that the members of the partnership would have
pursuant to said license would be to participate in the op
eration of a detective agency. Such license would give them
no authority to go out as individual persons and act as pri
vate detectives. A member of the partnership could not be
one who "conducts the business as principal owner" because
the partnership would be the owner of the business. A part
ner has no title to any specific partnership property, but
merely certain rights in respect to the partnership such as
to profits and surplus, etc. See ch. 123, Stats. The license to
conduct a private detective agency would not include the
right of an individual member of the partnership to per
form the physical acts of a detective. When acting for the
partnership, it would be the individual member who would
be acting as a private detective. Each partner is an agent
of the partnership for the purposes of this business. Sec.
128.06, Stats. The partnership would be the owner of the
license to conduct the agency rather than the individual

partners.
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The license to the partnership being not sufficient to au
thorize an individual partner to act as private detective, it
necessarily follows from the fact that the statutes require
every person who acts as a private detective to have a
license that the individual members must have a license to

act as a private detective if they are to be employed as such
by the partnership.

It is, therefore, our opinion that the partnership must
have a license and file a bond as the principal owner in con
ducting the business of a private detective agency, but that
such license merely authorizes the conducting of such busi
ness and that if the individual members of the partnership
desire to act as private detectives, they must procure a
license and file a bond as an employee or agent of the part
nership.

It may be urged that the conclusions herein reached ap
pear to give to a partnership a legal entity which partner
ships do not in law possess, in so far as we conclude that a
partnership as such may be licensed as an agency. The
answer to such contention must be that the statutes contem

plate such licensing. The statutes are specifically made ap
plicable to copartnerships and it seems quite apparent that
the copartnership is the "applicant" although in the case of
a partnership the application must be signed and verified by
the individual members thereof. But the license is to the

applicant and the applicant is the copartnership. Sec.
175.07, subsecs. (3) and (5), Stats.
AGH
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Counties — County Ordinances — Fireworks — County
board may not pass ordinance prohibiting sale and use of
fireworks within county.

October 18,1938.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You inquire whether the county board may pass an or
dinance prohibiting the sale and use of fireworks within the
county.

The statutes confer upon counties all the powers which
they possess. Frederick v. Douglas County, 96 Wis. 411.
A municipal corporation has no power except that ex

pressly conferred or what is necessarily implied from the
power conferred. Superior v. Roemer, 154 Wis. 845; Flan-
nagan v. Buxton, 145 Wis. 81, 129 N. W. 642; Butler v. Mil
waukee, 15 Wis. 493.

Sec. 59.07, Stats., enumerates the general powers of a
county board and sec. 59.08 lists the special powers of a
county board. Neither of these sections grants to a county
board any specific power to regulate or prohibit the use or
sale of fireworks, or any general power which could be con
strued as giving the county board such authority.

Sec. 340.70, Wisconsin statutes, relates to the sale, stor
age and use of fireworks throughout the state of Wisconsin.
That section, by implication, allows the use of some fire
works therein described and prohibits the sale, storage or
use of some kinds of fireworks anywhere in this state. It
regulates the sale, storage and use of other fireworks and
authorizes their display only under authority of a permit
which may be issued by the Fourth of July commission, or
the mayor of the city, president of the village or chairman
of the town wherein the display is to be given. Sec. 340.70
further provides that the officers issuing the permit may re
quire a bond and gives such issuing officers police power to
enforce the provisions of the section, including restrictions
on the use of fireworks under a permit. Penalties are pro
vided for violations of the section. The legislature has here
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sought to enact a statute specifically regulating fireworks.
It has classified fireworks into those which it evidently con

sidered harmless or relatively so, those which it considered
so dangerous and hazardous that they should not be used in
this state under any circumstances, and those which it con
sidered so dangerous that they could be sold, stored or used
only under certain conditions. See Beckman v. Bemis-
Hooper-Hwys Co., 212 Wis. 565, 250 N. W. 420.
The absence of any statute granting authority to a county

board to prohibit the sale and use of fireworks, together
with the evident legislative intent largely to preempt the
field in the matter of fireworks regulation, impels us to the
conclusion that a county board does not have authority to
pass an ordinance prohibiting the sale and use of fireworks
within a county.
JRW

Public Officers — County Treasurer — Taxation — Tax
Sales — County treasurer has no duty to notify holder of
tax certificate that such certificate has been redeemed ex

cept as such notice is conveyed in tax redemption notice.
Neither county nor county treasurer is liable to holder of

tax certificate for interest on redemption money from time
of redemption.

October 19,1938.

Martin Gulbrandsen,

District Attorney,

Viroqua, Wisconsin.

One X purchased a tax certificate at a delinquent real
estate tax sale held several years ago. On June 1, 1933, the
owner of the land described in the certificate paid to the
county treasurer, for the use of the purchaser of the cer
tificate, sufficient money to redeem said certificate. The
county treasurer did not notify X that the tax certificate
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had been redeemed. You inquire whether Vernon county,
or the county treasurer personally, is liable to X for interest
on the redemption money from the time that the same was
paid to the county treasurer and, if so, at what rate of
interest.

Your inquiry does not state for what year the taxes were
unpaid or when the tax certificate was issued. Sec. 75.01,
Wisconsin statutes, now reads, and for many years past
has read, in part, as follows:

"The owner or occupant of any land sold for taxes or
other person may, * * * redeem the same or any part
thereof or interest therein by paying to the county treasurer
of the county where such land was sold, for the use of the
purchaser, his heirs, or assigns, the amount for which such
land was sold and all subsequent charges thereon authorized
by law * * » with interest on the amount of purchase
money * * * from the date of such certificate, and all
other taxes and charges thereon imposed subsequent to such
sale and paid by such purchaser or his assigns prior to such
redemption, with interest thereon * *

Under this statute the county treasurer holds the redemp
tion money in trust for the purchaser of the certificate.
Knudtson v, Leary, 108 Wis. 203, 84 N. W. 166.
There is no statute which requires the county treasurer

to notify the holder of the tax certificate that said certificate
has been redeemed by the owner of the land other than to
publish the tax redemption notice provided for in sec. 75.07,
Stats. The holder of the tax certificate must assume the re

sponsibility of informing himself whether the tax certificate
redemption money has been deposited for his benefit. Un
der sec. 75.05 as it exists now, and as it has existed for
many years, the owner of the tax certificate which has been
redeemed is entitled only to the amount of money paid for
the redemption even when such money has remained on de
posit more than six years.
Without knowing for what year the taxes were delinquent

or when the tax certificate was issued, it cannot be known
whether the tax redemption notice was published or not.
Inasmuch, however, as your question relates to interest
from the date of the redemption, it does not appear that any
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question is involved concerning failure to publish the tax
redemption notice. Because of the fact that no statute im
poses a duty upon the county treasurer to notify the holder
of the tax certificate concerning redemption of such certifi
cate, other than by publication of the tax redemption no
tice, it is our opinion that neither the county nor the county
treasurer is liable to the purchaser of the tax certificate for
any interest from the date of the redemption of such
certificate.

JEW

Taxation — Exemption — Residences situated upon sem
inary grounds and occupied rent free by instructors are ex
empt under sec. 70.11, subsec. (4), Stats.

October 25,1938.
L. B. Krueger,

Wisconsin Tax Commission,

Property Tax Division.

You have requested an opinion as to the assessability of
certain property. It appears that the Evangelical Lutheran
Seminary of Mequon, Wisconsin, owns property consisting
of a seminary and three or four residences occupied rent free
by the instructors of the seminary, all of which are included
in ten acres. The town assessor has placed the residential
property upon the assessment roll, and you inquire whether
this is permissible in view of sec. 70.11, subsec. (4), Stats.,
which provides for exemptions from property taxation;

"Personal property owned by any educational institution
*  * * which is used exclusively for the purposes of such
association, and the real property necessary for the location
and convenience of the buildings of such institution or asso
ciation and embracing the same, not exceeding ten acres;
provided such real or personal property is not leased or
otherwise used for pecuniary profit; *  *
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For the purpose of this opinion it is assumed that the
seminary is such an educational institution as is eligible to
exemption under sec. 70.11 (4), Stats.

Although exemptions from taxation are to be strictly con
strued against those claiming exemptions, this rule of strict
construction is to be applied in the light of the purposes to
be furthered by the exemptions, so as not to thwart those
purposes. Here the purpose is to encourage and assist edu
cational activities to the end that the community may bene
fit from the moral, social and cultural betterments conse
quent upon these activities. Matter of Syracuse University,
(1925) 124 Misc. 788, 214 App. Div. 375; Saint Barbara's
Roman Catholic Church v. City of New York, (1935) 277
N. Y. S. 533, 243 App. Div. 371. This being the end to be at
tained, the meaning of the law must be ascertained by a fair
and liberal construction so as to promote that purpose.
Phillips Academy v. Andover, (1900) 175 Mass. 118, 55 N.
E. 841.

Sec. 70.11 (4), Stats., exempts "the real property neces
sary for the location and convenience of the buildings of
such institution." What is "necessary" is relative but in
McCullough v. Maryland, 17 U. S. (4 Wheat.) 316 Chief
Justice Marshall said, speaking of the term "necessary,"
p. 413:

*  * j)Qeg it always import an absolute physical ne

cessity, so strong that one thing, to which another may be
termed necessary, cannot exist without the other? We think
it does not. If reference be had to its use, in the common
affairs of the world, or in approved authors, we find it fre
quently imports no more than that one thing is convenient,
or useful, or essential to another."

That it carries the same connotation when used in statutes

similar to sec. 70.11 (4) is evident from Griswold College v.
State, (1877) 46 la. 275, 282, where the court said that "the
true inquiry should be not what is actually necessary, but
what is proper and appropriate to effectuate the objects of
the institutions." See also Bishop, etc. v. Treas., (1901) 29
Colo. 143, 68 Pac. 272.

So the rule has evolved that where the dominant consider

ation in acquiring a residence for a school employee is to
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promote the efficient administration of the institution rather
than to furnish a habitation for the employee, the residence
is considered as being used for educational purposes. State v.
Waggoner, (1931) 162 Tenn. 172, 35 S. W. (2d) 389; Bur-
ris V. Tower Hill School Ass'n., (1935) 6 W. W. Harr. 577,
179 Atl. 397.

Thus, the fact that parts of otherwise exempt educational
buildings are partially occupied by instructors or professors
does not render them liable to taxation, for a use incident to
the main purpose for which the property is held is not one
which falls within the prohibitions contemplated by the
statute. Bishop v. Treas., supra; Church of Saint Monica v.
Mayor, (1887) 55 N. Y. Super. Ct. (23 J & S) Rep. 160, 13
N. Y. St. Rep. 308.

By the same reasoning a separate building in close prox
imity to the schoolhouse and on the same grounds is as much
devoted to school purposes as the main school buildings. V
Op. Atty. Gen. 716. The majority of cases hold that build
ings for the housing of instructors and professors of an ed
ucational institution are exempt from taxation under stat
ute similar to ours. State v. Ross, (1854) 24 N. J. L. 497;
Northhampton County v. Lafayette College, (1888) 5 Pa.
Co. Ct. Rep. 407; Trustees of Griswold College v. State,
(1877) 46 la. 275; Ramsey County v. Maccdester College,
(1892) 51 Minn. 437, 53 N. W. 704; Phillips Academy v.
Andover, (1900) 175 Mass. 118, 55 N.E. State v. Carle-
ton College, (1923) 154 Minn. 280, 191 N. W. 400; Saint
Barbara's Roman Catholic Church v. City of N. Y. supra.

In view of the aforementioned weight of authority, the

buildings housing the instructors of Evangelical Lutheran
Seminary must be deemed in effect a part of the school sys
tem and, therefore, devoted to a use for educational pur
poses and exempt from taxation under sec. 70.11 (4),"Stats.
Further, the maintenance of instructors' residences in close
proximity to the student body for inspirational, supervisory
or disciplinary purposes, or as a convenient place for hold
ing meetings and social affairs in connection with the insti
tution is proper and appropriate within the meaning of
"necessary" as used in sec. 70.14 (4), Stats.
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It is our opinion that the residences occupied rent free by
the instructors of the seminary are exempt under sec. 70.11
(4), Stats.
HHP

Taxation — Tax Sales — County may not sell to town tax
certificates which are invalid because of improper descrip
tions.

October 26,1938.

0. M. Edwards,

District Attorney,

Racine, Wisconsin.

You have inquired whether the county treasurer may sell
to a town tax certificates which are invalid because of im
proper descriptions.

Sec. 75.22, Stats., reads in part as follows:

"If after the sale or conveyance of any lands sold for the
nonpayment of taxes and within the time hereinafter pre
scribed it shall be discovered that the sale or the certificate
issued thereon was invalid, the county board shall make an
order, briefly stating the reason therefor, directing that the
money paid for such certificate on the sale, and all subse
quent charges thereon, and all subsequent taxes paid on the
lands described therein by the purchaser or his assigns, be
refunded with the interest to such purchaser or his assigns,
upon the delivery of the certificate or deed to be canceled;

As indicated in your letter, this department ruled in XVI
Op. Atty. Gen. 88 that the above statute applies in cases
where the county has purchased the tax certificates, the
same as if the certificates had been purchased by an indi
vidual. Sec. 75.25, Stats., reads in part as follows:

"If the county board, on making an order directing the
refunding of money on account of the invalidity of any tax
certificate or tax deed, shall be satisfied that the lands de-
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scribed in such certificate or deed were justly taxable for
such tax or some portion thereof; * * *
be satisfied that such lands were justly taxable for such tax
or some portion thereof, they shall fix the amount of such
tax justly chargeable thereon on each parcel thereof, and di
rect the same to be assessed in the next assessment of county
taxes, with interest thereon at the rate of eight per cent per
annum from the time when such tax was due and payable to
the end of the year in which such tax will be levied; and the
county clerk, in his next apportionment of county taxes,
shall charge the same as a special tux to the town, city or
village in which such lands are situated, * * * and
certify the same to the clerk of the proper town, city or vil
lage ; and the clerk receiving such certificate shall enter the
same on the tax roll accordingly."

In XXV Op. Atty. Gen. 57 this office, in construing the
above statute held that the county might collect in the next
assessment of county taxes the amount of taxes illegally as
sessed plus interest at the rate of eight per cent since the
date when the taxes were due and payable, where it ap
peared that the assessment was illegal by reason of the fact
that the lands sought to be taxed were erroneously de
scribed. See also Roberts v. Waukesha County, 140 Wis.
593.

We therefore concur in this opinion that the county treas-
user has no alternative other than to follow the mandate of
the above mentioned statutes, and that he consequently has
no authority to sell to a town county owned illegal tax cer
tificates. There is involved, of course, the further question
of the power of town boards to purchase tax certificates,
valid or invalid. There appears to be no express nor im
plied statutory authority for such practice, but in view of
the conclusion already reached, it is unnecessary to discuss
this question further.
WHR
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Trade Regulation — Conditional Sales — Conditional
sale contract of rolling stock to railroad must be accepted
by secretary of state for filing if executed in either of alter
native methods provided by sec. 122.08, Stats. That section
is controlling and independent of sees. 190.10 and 190.11,
Stats.

Even if this is not true, secretary of state as ministerial
officer should not refuse to file conditional sale contract so

executed as such refusal would have to be based upon exer
cise of judicial judgment involving interpretation of several
statutes, which function is beyond duty of ministerial filing
officer.

October 27,1938.

Theodore Dammann,

Secretary of State.

You request our opinion upon two questions as follows:

"1. Where an instrument covers the leasing or condi
tional sale of locomotives to a railroad which uses same in
interstate commerce and which locomotives come into the
state of Wisconsin, does section 122.08 control and can the
instrument be filed if it is acknowledged and not executed
in the manner that a deed to real estate is executed, or is it
necessary that it be both acknowledged and executed in the
manner that a deed to real estate is executed.

"2. Do sections 190.10 and 190.11 refer to conveyances
and leases made by railroads of property which they own
or does it also cover the purchase and leasing of property
by the railroad."

A contract for the conditional sale of rolling stock to a
railroad need not be acknowledged and attested as a deed of
reality in order to render it valid and entitle it to be re
corded in the office of the secretary of state. Sec. 122.08,
Stats., deals specifically with such contracts and requires
only that they be acknowledged or attested as a deed of real
property. Therefore, unless sees. 190.10 and 190.11, Stats.,
are applicable, such contracts may be recorded if they have
been either acknowledged or attested.

Sec. 190.10, Stats., provides:
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"All rolling stock of any railroad corporation used and
employed in connection with its railroad and all fuel neces
sary to the operation of the same are declared to be appur
tenant to the real property; * * *"

While the above quoted statute is unambiguous, it clearly
does not apply in the present case. The statute makes the
rolling stock of any railroad employed in the operation of
the road a part of the reality of such road; obviously such
stock does not acquire the status of realty prior to its ac
quisition by the railroad corporation. It follows that a sale
of such stock by the manufacturer to a railroad corporation
is not a sale of real property and need not be executed as
such. Many machines and appliances are purchased with
the intent on the part of the purchaser to immediately at
tach them to real property and make them a part thereof;
yet it could scarcely be argued that the sale of §uch ma
chinery constitutes a sale of real property. Thus sec. 190.10
does not apply to a contract for the sale of rolling stock to
a railroad corporation.

Sec. 190.11 provides:

"Every conveyance or lease, deed of trust, mortgage or
satisfaction thereof made by any railroad corporation shall
be executed and acknowledged in the manner in which con
veyances of real estate by corporations are required to be
to entitle the same to be recorded, and shall be recorded in
the office of the secretary of state, * *

It will be noted that sec. 190.11 refers only to conveyances
made by a railroad corporation. The ordinary meaning of
such language excludes conveyances made by another party
to a railroad corporation. There is no indication that the
legislature employed those words in any other sense. Ap
parently this statute was designed to eliminate all doubt as
to the validity of instruments purporting to dispose of cor
porate property by setting forth specifically how such in
struments shall be executed in order that they may be effec
tive. This is also the evident purpose of the statute govern
ing the execution of instruments conveying the real prop
erty of any corporation, sec. 235.19, Stats., to which sec.
190.11 refers. Examination of these two statutes reveals that
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the latter was intended to supplement sec. 235.19 and was
designed to accomplish the same ends. It follows that sec.
190.11 does not apply to conveyances to a railroad corpora
tion but only to conveyances by such corporation. Therefore
the contract in question, since it is not a conveyance of
realty or governed by the provisions of sec. 190.11, need
not be acknowledged and attested as a deed of real
property.

Sec. 122.08, Stats., provides an alternative form of execu
tion, that is, either by acknowledgment or attestation. If
either form is employed, the instrument is valid and may
be recorded. It cannot be argued that sec. 122.08 was en
acted with a view to sec. 190.10, and therefore the second
form of execution mentioned is not a true alternative but was
intended as the only form of execution allowed where the
sale is that of rolling stock. In the first place, sec. 122.08 is
part of the uniform conditional sales act and follows the
words of sec. 8 of that act verbatim. It would be somewhat
presumptuous to contend that the uniform conditional sales
act was drafted to conform to the provisions of sec. 190.10
of the Wisconsin statutes. Secondly, sec. 122.08 requires
either acknowledgment or attestation; in no case does it
require both.

If the legislature intended, in sec. 122.08, to require a spe
cial form for the execution of conveyances of rolling stock
in view of sec. 190.11, which makes such stock part of the
realty, it would certainly have provided for both acknowl
edgment and attestation as in a deed of realty. The conclu
sion is that conditional sales of rolling stock to a railroad
are governed by sec. 122.08 exclusively and the contract is
valid and entitled to be recorded if it is either acknowl
edged or attested.
Even if both acknowledgment and attestation were neces

sary for the validity of the instrument, it is doubtful
whether the secretary of state is authorized to refuse to re
cord such instrument on that ground. The function of a re
cording officer is purely ministerial. It has been held that
it is not within the province of such an officer to determine
whether in a given instance the parties have executed a
valid instrument. Thus in People v. Fromme, 54 N. Y. S.
833, the register of deeds was denied the right to refuse to
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record an instrument because the parties had failed to af
fix thereto a United States revenue stamp. In Weyrauch v.
Johnson, 210 la, 1197, 208 N. W. 706, it was held that the
county recorder was not authorized to refuse to record an
instrument on the ground that it was not an instrument in
volving realty. In People v. Fromme, supra, it was said that
to permit a recording officer to determine the validity of an
instrument is to constitute him a judicial officer. It appears
that such an officer may refuse to record an instrument only
if the instrument is by statute not entitled to recording and
such fact may be determined without the exercise of judicial
discretion. This is necessarily largely a question of degree.
Thus, if the statute permits the recording of chattel mort
gages and a promissory note is offered as such, it is clear
that it might be rejected. On the other hand, if a mortgage
is submitted which is designated as chattel mortgage but
which might conceivably be held to be a real estate mort
gage, it is not the province of the recorder to determine
which it is and reject it on the basis of that decision. In the
case in question, it is certainly not clear that the contract
must be acknowledged and attested. A determination of that
question necessitates the construction of several statutes
and the determination of the effect of these statutes upon
each other. This would certainly seem to call for the exer
cise of judicial discretion. Consequently the secretary of
state should accept such contracts if they conform to the
provisions of sec. 122.08, which deals specifically with con
ditional sales of rolling stock.
NSB
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Intoxicating Liquors — Words and Phrases — Premises
— Wisconsin cases construing term "premises" as used in
former state prohibition statutes apply with equal logic to
present statutes relating to issuance of licenses for sale of
fermented malt beverages and intoxicating liquors. Test as
to whether particular room or space comes within term
rests upon accessibility and dominion as disclosed by partic
ular facts in each case.

October 28,1938.

Inspection and Enforcement Bureau.

Attention George M. Keith, Supervisor.

You have asked for a definition of the term "premises,"
as used in the statutes relating to the issuance of licenses
for the sale of fermented malt beverages and intoxicating
liquors.
No definition is provided by these statutes, and in the ab

sence thereof the term, as used in the statutes, is to be con
strued and understood according to the general and ap
proved usage of the language. Sec. 370.01, subsec. (1),
Stats.

The word "premises" has been defined as including lands
and tenements. Century Dictionary. According to Web
ster's New International Dictionary it means in general a
piece of land or real estate.
The term, as used in connection with the sale of intoxicat

ing liquor, has heretofore received consideration by the Wis
consin supreme court in connection with our former prohi
bition law which was created by ch. 441, Laws 1921. It
should be noted that this statute, like the present statute,
made no attempt to define the term.
In the case of Vaivada v. State, 182 Wis. 309, a barroom

in which the sale of nonintoxicating liquors had been li
censed adjoined a kitchen which in turn adjoined a bed
room, the bedroom being used by the defendant who was the
proprietor of the barroom, and, the kitchen being leased to
another, it was held that if the control and dominion of the
defendant over the kitchen was such that he could keep in
toxicating liquors therein and dispense the same to his cus-
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tomers, the kitchen constituted part of the "premises"
within the meaning of the statute which prohibited the pos
session of intoxicating liquors on premises licensed for the
sale of nonintoxicating liquors. It was further held that the
question of whether or not the defendant had such control
and dominion was one of fact.

Again, in Bombinski v. State, 183 Wis. 351, the court said
at p. 354:

*  * Under the ruling of this court the premises
were subject to search without a warrant, and the search
must be held to have been legal, and the evidence obtained
by the search was properly admitted on the trial. This in no
wise violates the sanctity of the home, because it is a condi
tion upon which a party obtains his license, and he is pre
sumed to have consented to search of his residence if his
residence is so connected with the drink parlor as to make
the connected rooms easy of access from one to the other.
In 'permitting his wife to occupy the lower rooms as a
licensed drink parlor, defendant is presumed to have known
the law that the whole premises were subject to search, and
to have consented thereto." (Italics ours.)

In the case of Wyss v. State, 192 Wis. 619, it was held
that an automobile belonging to the defendant and located
on his premises about twenty feet from the rear of a build
ing used as a soft-drink parlor under license was a part of
the licensed premises, which an officer could search without
a warrant.

Thus, the test appears to be one of accessibility and do
minion, depending upon the particular facts in each case.
For example, in the case of State v. Becker, 201 Wis. 230,
231, it was held that the term "licensed premises" did not
include the living quarters of another person in the absence
of a showing that the entire building was used by all occu
pants in common.
There appears to be no good reason why the rule of the

foregoing cases should not be applied in construing the term
"premises" as used in our present liquor statutes.
WHR
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Public Officers — City Supervisor — Removal of super
visor from ward from which he was elected vacates his of

fice but, unless vacancy is filled, he may act on county board
as de facto supervisor for such ward.

November 7,1938.
Harold M. Dakin,

. District Attorney,

Jefferson, Wisconsin.

At the city spring election one A was duly elected as su
pervisor from one of the wards. Since his election he has
removed from the ward from which he was elected, to an
other ward within the same city. You inquire whether A
may act at the November meeting of the town board as the
representative of the ward from which he was elected. It
does not appear that any attempt has been made to appoint
anyone as supervisor to succeed A.

Sec. 17.03, subsec. (4), Stats., provides in part:

"Any public office, including offices of cities, * * *
shall become vacant upon the happening of either of the
following events:

"(4) ¥ * * if office is local, his [incumbent's]
ceasing to be an inhabitant of the * * -yyard

for which he was elected ^ 99

A county board supervisor elected from a ward in a city
is a city officer. Sec. 62.09, Wis. Stats. XIX Op. Atty. Gen.
268.

Under sec. 62.09, subsec. (5), par. (b), the term of a su
pervisor is one year. The statutes do not provide that he
serve until his successor is elected or appointed and quali
fied. The office of supervisor held by A could be, and was,
vacated by his action in removing from the ward. V Op.
Atty. Gen. 607.
Although the office became vacant, no effort has been

made to fill the vacancy. Until the vacancy is properly filled,
there is no de jure supervisor from the ward from which A
was elected. If A continues to perform the duties of the of-
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fice of supervisor, he is a de facto supervisor. State ex rel.
Kleinsteuher v. Kotecki, 155 Wis. 66, 144 N. W. 200.
The acts of a de facto officer while in office are valid as to

the public and third persons. The Chicago & Northwestern
Railway Company v. Langlade County et at., 56 Wis. 614,14
N. W. 844; Cole v. President and Trustees, Village of Black
River Falls, 57 Wis. 110, 14 N. W. 906.
In XXVI Op. Atty. Gen. 432 it was held that where a vil

lage assessor ceases to be an inhabitant of the village, under
sec. 17.03, subsec. (4), Stats., a vacancy is thereby created
in his office, but his assessments as a de facto officer are nev
ertheless valid.

Lastly, it may be pointed out that the law abhors a va
cancy in office. See State ex rel. Schroeder v. Feuerstein,
159 Wis. 356,150 N. W. 486.

It is our opinion that A may, at the November meeting of
the county board, represent as a supervisor the ward from
which he was elected unless prior to such meeting a de jure
supervisor for that office exists.
JRW

Fish and Game — Hunting — Municipal Corporations —
Towns — Town board has no power to prohibit or regulate
hunting, this power being vested in conservation commis
sion under sec. 29.174, Stats. XVIII Op. Atty. Gen. 511,
written before enactment of sec. 29.174, Stats., is no longer
applicable to extent that it is inconsistent herewith.

November 9,1938.

Conservation Department.

You have inquired whether a town has power to prohibit
or regulate hunting or fishing within its borders.

Title to fish and game is in the state as trustee for the
people. The state can prohibit or regulate the taking of
game and fish in any reasonable way it sees fit. Krenz v.
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Nichols, 197 Wis. 394. It has delegated this power within
certain limits to the conservation department in sec. 29.174,
Stats., as follows:

"(1) There shall be established and maintained, as here
inafter provided, such open and close seasons for the sev
eral species of fish and game, and such bag limits, size lim
its, rest days and conditions governing the taking of fish and
game as will conserve the fish and game supply and insure
to the citizens of this state continued opportunities for good
fishing, hunting and trapping.
"(2) It shall be the duty of the conservation commission

and it shall have power and authority to establish open and
close seasons, bag limits, size limits, rest days and other con
ditions governing the taking of fish or game, in accordance
with the public policy declared in subsection (1). Such au
thority may be exercised either with reference to the state
as a whole, or for any specified county or part of a county,
or for any lake or stream or part thereof."

The rule that municipal corporations have only such pow
ers as are delegated to them by the legislature applies with
especial force to towms, which are merely quasi corpora
tions. First Wis. Nat. Bank v. Catawha, 183 Wis. 220.
There being no statutory grant of power to towns with

respect to regulating hunting and fishing as such, it must be
concluded that they have none, particularly in view of the
fact that such regulatory power has been expressly dele
gated to the conservation commission under sec. 29.174,
Stats.

In XVIII Op. Atty. Gen. 511, it was stated that under sec.
60.29, subsec. (18), Stats., a town board in a town of less
than three hundred inhabitants and containing one or more
unincorporated villages, could, when authorized at a town
meeting, prohibit the use of firearms in the town or any sale
thereof, thus practically prohibiting hunting.

Sec. 60.29, subsec. (18), Stats., reads:

"To establish a fire department in any town which con
tains a population of not less than three hundred and which
has therein one or more unincorporated villages, when au
thorized by resolution adopted by ballot at any town meet
ing; to appoint the officers and members thereof, and pre
scribe and regulate their duties; to provide protection from
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fire by the purchase, use and maintenance of fire engines
and other necessary apparatus for the extinguishment of
fires, and by the erection or construction of cisterns and
reservoirs; to erect engine houses; to compel the inhabi
tants of the town to aid in the extinguishment of fires, and
to pull down and raze such buildings in the vicinity of fire
as shall be directed by them or any two of them who may be
at the fire, for the purpose of preventing its communication
to other buildings; to establish fire limits or the limits
within which wooden or other combustible buildings shall
not be erected; to require the owners or occupants of build
ings to provide and keep suitable ladders and fire buckets
which shall be appurtenances to the realty and exempt from
seizure and forced sale; and after reasonable notice to such
owner or occupant and refusal or neglect by him to procure
and deliver the same to him, and in default of payment
therefor to levy the cost thereof as a special tax upon such
real estate, to be assessed and collected as other taxes in
such town; to reflate the storage of gunpowder and other
dangerous materials; to require the construction of safe
places for the deposit of ashes; to regulate the manner of
putting up stove pipes and the construction and cleaning of
chimneys; to prevent bonfires and the use of fireworks and
firearms in the town or any part thereof; to authorize fire
wardens, at all reasonable times, to enter and examine all
dwelling houses, lots, yards, inclosures and buildings of
every description in order to discover whether any of them
are in a dangerous condition and to cause such as may be
dangerous to be put in safe condition."

It is to be noted that the foregoing statute is general in its
scope and that it is directed to fire prevention and suppres
sion. By no stretch of the imagination can it be construed
as a grant of power to regulate hunting.

Obviously there would be a conflict between a town ordi
nance adopted under sec. 60.29, subsec. (18), Stats., pro
hibiting the use of firearms and a conservation commission
order adopted pursuant to sec. 29.174, setting up an open
hunting season in such town.

It thus becomes necessary to resort to rules of statutory
construction in order to reconcile such conflict.

It is well settled that in the construction of statutes spe
cific provisions relating to a particular subject will prevail
over general provisions in the same or other statutes, so far
as there is a conflict. Kollock v. Dodge and others, 105 Wis.
187,195.
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Applying this rule, it seems clear that the special provi
sions of the statutes pertaining to hunting would prevail
over the general powers of town boards outlined in an
omnibus fire prevention and suppression statute such as sec.
60.29, subsec. (18), Stats., so far as they are in conflict.

It should be noted that the attorney general's opinion
above mentioned was rendered in September 21, 1929, prior
to the enactment of sec. 29.174, which was created by ch.
152, Laws 1933. Consequently, there was no mention of the
conflict between that section and sec. 60.29, subsec. (18),
which we have discussed here. Howeyer, such opinion is no
longer applicable in view of the enactment of sec. 29.174
and it should be disregarded to the extent that it is inconsis
tent herewith.

WHR

Indigent, Insane, etc. — Poor Relief — Hospitalization —
Public Health — Wisconsin General Hospital — Under pro
visions of sec. 142.01, Stats., one who does not have legal
settlement within county as provided for by sec. 49.02,
Stats., although he may have resided in county year or more,
may not petition county court for hospitalization.

November 9,1938.
John H. Matheson,

District Attorney,

Janesville, Wisconsin.

You state that Mr. H has lived in Rock county for one
year and six months without receiving any public aid what
soever. During this period of time, he lived in Clinton town
ship for six successive months, in the city of Beloit for six
successive months and in the city of Janesville for the fol
lowing six months.
You inquire whether Mr. H has acquired a legal settle

ment in Rock county for the purpose of applying to the



Opinions of the Attorney General 709

county judge thereof for hospital care at the Wisconsin gen
eral hospital under the provisions of ch. 142 of the Wiscon
sin statutes.

Sec. 142.01, Stats., provides in part as follows:

"A person having a legal settlement in any county in this
state who is crippled or ailing and whose condition can
probably be remedied or advantageously treated, if he or
the person liable for his support is financially unable to pro
vide proper treatment, may be treated at the Wisconsin gen
eral hospital or the Wisconsin orthopedic hospital for chil
dren at Madison or in such other hospital as the county
judge shall direct, * *

With the exception of the legal settlement referred to in
sec. 48.33, Stats, (aid to dependent children), we know of
no legal settlement in the state of Wisconsin other than the
legal settlement provided for by sec. 49.02, Stats. The legal
settlement provided for by that section must be the legal
settlement referred to in sec. 142.01, Stats. This conclusion
is further supported by the provisions of sec. 142.03, Stats.,
which in part, provides as follows:

"* * * The county judge shall make investigation and
the supervisor for the town, village or ward of the legal set
tlement of the person shall apply to the court, * *

This ojfice in XXIV Op. Atty. Gen. 416, 417, held:

"There is no such thing as a legal settlement in a county
even when a county is on the county system of relief. A per
son gains a legal settlement by residing within 'any [one]
town, village or city in this state one whole year' without
receiving poor relief. Sec. 49.02 (4). If he does not ac
quire a legal settlement in a town, city, or village he has no
legal settlement * *

We conclude that the legal settlement referred to in ch.
142, Stats., is the legal settlement provided for by sec. 49.02.
Under the facts as stated by you, H has not continuously

resided in any one municipality within Rock county for a
period of one whole year and has therefore not gained a
legal settlement in any municipality within Rock county.
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Since H has not gained a legal settlement in any munici
pality in Rock county and since sec. 142.01, Stats., speci
fically provides that he must have a legal settlement in the
county to enable him to apply to the county court for the
relief requested, you are advised that your county court
should not grant the order requested in the petition.
NSB

Counties — Public Lands — Parks — Under provisions
of sees. 27.015 to 27.05, Stats., counties may acquire and
maintain park properties, and such powers are broad
enough to authorize construction, operation and mainte
nance of public fee golf courses on county-owned property.

November 10,1938.

Clarence J. Dorschel,

District Attorney,

Green Bay, Wisconsin.

You inquire whether a county board may appropriate
funds for the construction, operation and maintenance of a
public fee golf course on park property now owned by the
county.
Under the provisions of sees. 27.015 to 27.05, Stats., the

county may acquire parks and playgrounds. Sec. 27.015 pro
vides for the organization of a "rural planning committee,"
whose duty it is to acquire lands to be devoted to recrea
tional activities. In counties having a population of 150,000
or over, the functions of the 'rural planning committee" are
transferred to a "county park commission." Sec. 27.02. In
counties having less than 150,000 population the county
board may, by resolution, provide for a county park com
mission.

Sec. 27.05, Stats., enumerates the powers of this commis
sion and reads in part as follows:
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"The said commission shall have charge and supervision
of all county parks, and all lands heretofore or hereafter ac
quired by the county for park or reservation purposes; and
shall have power subject to the general supervision of the
county board and to such regulations as it may prescribe:
"(1) To lay out, improve, maintain and govern all such

parks and open spaces; to lay out, grade, construct, im
prove and maintain roads, parkways * * *.

4c Hi

" (3) To acquire, in the name of the county, by purchase,
land contract, lease, condemnation, or otherwise, with the
approval and consent of the county board, such tracts of
land or public ways as it may deem suitable for park pur
poses ; but no land so acquired shall be disposed of by the
county without the consent of said commission, and all
moneys received for any such lands, or any materials, so dis
posed of, shall be paid into the county park fund hereinafter
established."

In the absence of a county park commission acting
through a rural planning committee, sec. 27.015 (10),
Stats., makes the following provision relating to the county
board:

"Any county in which there does not exist a county park
commission acting through its rural planning committee
may acquire by gift, grant, devise, donation, or purchase,
condenmation or otherwise, with the consent of the county
board, a sufficient tract or tracts of land for the reservation
for public use of river fronts, lake shores, picnic groves, out
look points from hilltops, places of special historic interest,
memorial grounds, parks, playgrounds, sites for public
buildings, and reservations in and about and along and lead
ing to any or all of the same, and to develop and maintain
the same for public use."

In Booth V. City of Minneapolis, 163 Minn. 223, 203 N. W.
625, the city, through its park board, entered into a con
tract to purchase land for a public golf course. The city
charter gave to the city the authority to maintain parks.
The court said at page 225:

♦  ♦ jjj municipality has a peculiar interest

in the recreation or the pleasure of the public. 19 R. C. L.
721. Public parks in all the metropolitan cities contain golf
courses. The public courses in parks are within financial
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reach of all. The golf course being a place of recreation
must be included in the terms 'parks and parkways' as used
in the city charter * * *. A park is a pleasure ground
for the recreation of the public to promote its health and
enjojnnent. A public golf course is for the same purpose.
Parks are used for public recreation by indulgence in tennis,
pitching horseshoes, croquet, baseball, kitten ball, golf,
walking, horseback riding, picnicing, skating, bathing and
general out-door exercise, * * *. If ground be ac
quired for these purposes, it may be acquired for a part of
them. It follows that the city has authority, under ite char
ter, * * * to acquire and maintain a public golf
course."

The same reasoning is contained in Sutcliffe Co. et oX. v.
City of Louisville, 205 Ky. 718, 266 S. W. 375, and in Capen
V. City of Portland, 112 Ore. 14, 228 P. 105.
An opinion to the contrary is found in City of Braden-

toivn V. State, 88 Fla. 881, 102 So. 556. However, this case
may readily be distinguished on the ground that the pro
posed golf course was to be leased by the city to a private
corporation. It was in no sense a public recreational enter
prise.
In view of the foregoing authorities, it is our opinion that

the county may appropriate funds for the construction, op
eration and maintenance of a public fee golf course on park
property now owned by the county.
WHR
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Counties — Public Officers — County Surveyor — No
registered engineer of state may record private survey in
county surveyor's record books unless he is also county sur
veyor or deputy duly appointed.

November 12,1938.
Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

You inquire: (1) Has a registered engineer in the state
of Wisconsin who is not the county surveyor the right to
make the survey of private lands and then record such sur
vey in the county surveyor's record books in the register of
deeds' office without authorization from the county sur
veyor? (2) Would the authorization from the county sur
veyor change his rights, if any, in this respect?

Sees. 59.60, 59.63, 59.635, Stats., vest in the county sur
veyor certain duties which he is required to perform. The
failure to perform such duties is an offense for which he
may be punished under Sec. 59.66.1 find no provision in the
statutes which authorizes any other engineer to register in
the county surveyor's record books the result of his finding.
Your first question must, therefore^ be answered in the neg
ative.

Sec. 59.635, subsec. (3), provides that in counties where
there is no county surveyor or where the county surveyor,
because of illness or other infirmities, does not commence to
work within the required period of time, a petition may be
made to the county judge to appoint a surveyor to act in the
capacity of county surveyor. It is clear that the legislature
intended that the county surveyor must act in regard to the
above matter and there is no authority given in the statutes
for other persons, either private or official, to record sur
veys in the county surveyor's record book. You will note
that under sec. 59.59 the surveyor may appoint and remove
deputies at will on filing a certificate thereof with the county
clerk. Your second question must be answered to the effect
that the authorization from the county surveyor would not
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change the rights unless the person authorized is duly ap
pointed deputy under sec. 59.59. See XXIV Op. Atty. Gen.
500.

JEM

Insurance — Life and accident insurance company, in
corporated as assessment association in Nebraska, which
satisfies solvency and expense requirements imposed by this
state upon domestic mutual companies, may be licensed to
transact business in Wisconsin.

Failure to issue such license places director of insurance
of Nebraska in position to invoke retaliatory insurance law
authorizing him to cancel licenses of Wisconsin insurance

companies doing business in that state.

November 16,1938.

H. J. Mortensen,

Commissioner of Insurance.

The Mutual Benefit Health and Accident Association, of
Omaha, Nebraska, has made application to you for license to
operate in Wisconsin as a health and accident insurance
company. You inquire;

"1. Is the association entitled to a license to transact
business in Wisconsin?
"2. If it is denied this authority, will the Nebraska re

taliatory insurance law apply to Wisconsin companies doing
business in that state?"

This insurance company is not incorporated under any
Nebraska legal reserve law similar to our mutual insurance
laws, but is incorporated under the assessment association
laws of that state. The company actually maintains a one
hundred per cent unearned premium reserve, but is not a
stock company. The charter of the corporation, in addition

to the customary provisions, contains article IV, reading as
follows:
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"The business of the corporation shall be conducted upon
the mutual assessment plan. The Board of Directors may
levy such assessments in such amounts and at such times as
may be provided in the certificate of membership."

Article VII of the by-laws provides that the board of di
rectors shall levy such assessments as are agreed upon in
the membership certificates and that assessments shall be
of two types—^regular and special. Section 3 of article VII
defines regular assessments as follows:

"Regular assessments shall be the estimated amount of
the members' pro rata share of losses and expenses for the
terms for which they are levied. All regular assessments
shall be for the amounts, and payable at the time fixed in the
certificate of membership and shall be payable in advance
of the period covered thereby."

It will thus be seen that the company does not depend, for
payment of a loss, upon assessments levied after the loss
has occurred.

Article VII further provides for special assessments in
the event that the regular assessments shall be insufficient
to provide the necessary funds for claims and expenses. The
policy which the company issues provides for a fixed pre
mium or assessment payable in advance and is issued sub
ject to a special assessment thereon—"should the premium
provided for herein be insufficient to meet the requirements
of the Association."

Sec. 201.32, subsecs. (1) and (3), Wisconsin statutes,
provide as follows:

"(1) No foreign insurance company shall directly or in
directly transact any insurance business in this state except
upon compliance with the requirements of this section."

"(3) A mutual company shall satisfy the requirements
as to solvency and the limitations as to expenses exacted of
like domestic companies."

It does not appear but that the association has satisfied
the requirements as to solvency and limitation as to ex
penses exacted of a like domestic mutual company. If the
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association is a "mutual company", within the meaning of
sec. 201.32, subsec. (3), Wis. Stats., apparently it is en
titled to a license to do business in this state.

The Nebraska statutes limit the meaning of the term
"mutual company" to companies which issue nonassessable
policies and defines an "assessment association" as "one
that meets its losses and expenses from assessments levied
upon its members." The Nebraska law further permits an
assessment association to levy its assessments in advance.
Our insurance laws contain no definition of a "mutual

company" but our supreme court has stated, in Keenan v.
Rundle, 81 Wis. 212, 222, 51 N. W. 426:

mutiuUity of liability to assessment, and
obligation to pay pro rata for losses and expenses, are the
essential and distinguishing characteristics of a mutual in
surance company."

See also 1 Couch, Cyclopedia of Insurance Law, 63.
The Wisconsin statutes, however, do not differentiate be

tween mutual companies, which issue assessable policies,
and those which issue nonassessable policies.
The character of a corporation when it seeks a license to

do business in Wisconsin is to be determined by Wisconsin
and not by Nebraska law. State ex rel. National Life Assn.
V. Matthews, 58 0. St. 1, 49 N. E. 1034; Federal Union
Surety Co. v. Flemister, 95 Ark. 389, 130 S. W. 574.
In State ex rel. National Life Assn. v. Matthews, supra,

the court stated, p. 15:

"An examination of sections 3604 and 3630 Revised Stat
utes, before referred to show that, for the purpose of grant
ing certificates of authority to transact the business of life
insurance in this state, the general assembly has divided
life insurance companies created under the laws of other
states into such as insure lives on the assessment plan, and
such as do not. And while, as we have seen, supra, the pow
ers of a corporation of this kind, and the scheme of insur
ance it may pursue, must be ascertained by an inspection of
its charter, nevertheless, where it seeks a license to trans
act business in this state, the question whether that scheme
falls within one or the other of those two classes must be
determined according to our own laws."
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It is our opinion that the Mutual Benefit Health and Acci
dent Association, of Omaha, Nebraska, although classified
in Nebraska as an assessment association, in contrast to a
mutual company, is a mutual company within the meaning
of sec. 201.32, Wisconsin statutes, and inasmuch as it has
satisfied Wisconsin requirements as to solvency and limita
tions on expenses exacted of like domestic mutual com
panies, may be issued a license to transact business in this
state.

The so-called retaliatory insurance law of Nebraska pro
vides as follows:

"* * * Whenever it shall appear to the Director of
Insurance for the Department of Insurance that permission
to transact business within any state of the United States
or within any foreign country is refused to a company or
ganized under the laws of this state after a certificate of the
solvency and good management of such company has been
issued to it by the said Director of Insurance for the De
partment of Insurance and after such company has complied
with all laws of such state or foreign country, then and in
every such case, the Director of Insurance for the Depart
ment of Insurance may forthwith cancel the authority of
every company organized under the laws of such state or
foreign government and licensed to do business in this state,
and may refuse a certificate of authority to every such coni-
pany thereafter applying to him for authority to do busi
ness in this state, until his certificate shall have been duly
recognized by the government of such state or country."
Sec. 44-217, compiled statutes of Nebraska, 1929, as re
pealed and recreated by ch. 100, Laws 1987.

It is our understanding that the Mutual Benefit Health
and Accident Association of Omaha, Nebraska, has had is
sued to you a satisfactory certificate of solvency and good
management. Inasmuch as this association may be issued a
license to transact business in the state of Wisconsin, a re

fusal of such license would place the director of insurance
for the department of insurance of the state of Nebraska
in a position to exercise his discretion to cancel the au
thority of every Wisconsin insurance company to do busi
ness in Nebraska.

JEW
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Insurance — Fraternal Benefit Societies — Labor — Sec.
208.01, subsec. (1), Stats., applies to labor organization
which provides for death benefit plan included in monthly
dues at no extra cost. Mere fact that there is no enforceable

obligation on part of organization to make any payments of
death benefits is immaterial.

November 16,1938.
H. J. Mortensen,

Commissioner of Insurance.

You have referred to us for examination a death benefit

plan proposed by the Milwaukee joint board of the Amalga
mated Clothing Workers of America, and you inquire
whether such plan may be operated without complying with
the laws applicable to either life insurance companies or
mutual benefit societies.

The joint board is the governing body of all of the local
unions of the Amalgamated Clothing Workers in Milwau
kee. About thirty-four hundred persons are under its jur
isdiction. To participate in the plan, a person must be a
member of one of the local unions and pay two dollars per
month dues. If the local requires less than that amount, its
members cannot participate.
Two hundred dollars is payable within thirty days after

receipt of the official notice of death of any member, pro
vided he has been a member for a year or more and is not
delinquent in his dues. The benefit is payable to the wife,
husband, children, grandchildren, parents, grandparents,
brothers or sisters of the deceased member, "which said
board of directors shall consider most deserving to receive
said gift." The payments are to be made out of the general
treasury of the board, and it appears that members of the
unions pay their dues to the board, which has control of all
funds. If, in view of its financial condition, the board deems
it advisable to stop benefit payments, it may do so on thirty
days' notice to all locals.
Paragraphs 2 and 8 of art. VIII of the plan read:

"At no time and in no manner shall the dues of the class
members whose families may be entitled to the gift benefit
payments above referred to be increased or apportioned for
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payment of such gift, and further, no member, as a matter
of right or law, nor the families entitled to such death
benefit gift, have any right, either at law or in equity, to
demand payment of such gift as a matter of law.
"The Milwaukee Joint Board of the A. 0. W. A. hereby

declares a moral obligation to observe the terms and provi
sions of the gift pajmients above provided, but does not, by
the creation of this death benefit gift, intend to become
obliged or become obligated to make such payments to any
body in any particular case; and no member nor family
thereof has any vested right or interest to receive payment
thereof, the creation and maintenance of the gift payment
being at all times a unilateral and voluntary act on the part
of the Milwaukee Joint Board of the A. C. W. A."

On May 2, 1938,* this office rendered an opinion to your
department in which it was held that a labor union com
posed of more than five hundred members not restricted to
persons engaged in hazardous occupations and maintaining
a sick and death benefit plan, is a mutual benefit society
within the scope of ch. 208, Stats., and subject to the regula
tions prescribed by that chapter.

With your present request you submit a copy of a com
munication from counsel for the board, in which he explains
that the plan now under consideration is "different" and,
therefore, not subject to ch. 208, Stats.
In view of the grounds on which this opinion is based, we

assume the existence of certain necessary facts, viz., that
the Amalgamated Clothing Workers is organized without
capital stock, for the mutual benefit of its members, and op
erates on the lodge system with ritualistic form of work and
with representative form of government, as provided in
sec. 208.01, Stats.

The basis for counsel's conclusion are:

1. The two dollar monthly payments are regarded as dues
rather than as assessments or premiums, the members hav
ing paid the same amount before as well as after the adop
tion of the benefit plan. Therefore there is no consideration
for the benefit.

2. The plan is not to be regarded as insurance but as a
system of gifts, because there is no enforceable obligation
on the part of the board to make any payment.

*Page 260 of this volume.
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With respect to the first of these grounds, you call to our
attention the recent case of Hunt, Insurance Comm. of
Pennsylvania v. Pub. Mut. Benefit Foundation, (Feb. 9,
1938) 94 Fed. (2d) 749. The plan there involved death,
hospital and maternity benefits for each person buying
goods to a certain value from selected stores. The founda

tion sought to enjoin the insurance commissioner from in
terfering with this practice, on the ground that the scheme
did not constitute an insurance business, because the par
ticipants paid only the normal retail price for their mer
chandise and that there was, therefore, no consideration.
The court looked through the scheme and found that the
promise of benefits was intended to be an inducement to buy
at the specified places of business and that a purchase in
response thereto was therefore consideration. This is in
line with the common view of consideration as any benefit
to the promisor or detriment to the promisee. Eycleshimer
V. Van Antwerp, 13 Wis. 546; Dohr v. Wolfgang, 151 Wis.
95. The Pennsylvania case is directly in point and we have
no hesitation in concluding that the act of a union member
in paying his dues in response to a promise of death bene
fits is consideration for the promise. That the death benefit
plan is intended as an inducement to pay dues is clearly evi
dent from the communication from counsel for the board.

We consider counsel's second contention as equally with
out merit. It is true that a provision for purely voluntary
benefits is valid, if not expressly or impliedly prohibited by
regulatory legislation. Huff v. Grand Lodge, B. R. T., 97
Neb. 848,151 N. W. 979; Pool v. Grand Lodge, B. R. T., 143
Cal. 650, 77 Pac. 661; Knowlton v. Bay State Ben. Ass'n.,
171 Mass. 455, 50 N. E. 929. However, we fail to find any
suggestion in these cases or in others that such a provision
renders the organization involved any less a mutual benefit
society. So far as we know there is no case either affirming
or denying this proposition.
Under our statutes it is not essential that the provision

for death benefits take the form of an enforceable promise.
Sec. 208.01, subsec. (1), Stats., reads in part:

"Any corporation, society, order or association, without
capital stock, organized and carried on solely for the mutual
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benefit of its members or their beneficiaries and having a
lodge system with ritualistic form of work and representa
tive form of government, and which makes provision for the
payment of death or disability benefits or for both is hereby
declared to be a 'Mutual Benefit Society,' * *

The term "death benefits," being unqualified, would seem
to cover any provision for payment to a beneficiary upon
death of a member. We therefore conclude that the plan you
have submitted is within the scope of the former opinion
and must be conducted subject to the provisions of ch. 208,
Stats.

WHR

Bonds — Courts — Employees' Cash Bonds — Sec.
331.41, Stats., is not retroactive in effect and does not apply
to moneys deposited by employees prior to its effective date.

November 17,1938.

Herbert Steffes,

District Attorney,

Milwaukee, Wisconsin.

You ask whether sec. 331.41, Stats., applies to money de
posited by employees prior to its enactment.

Sec. 331.41, Stats., enacted by ch. 117, Laws 1937 and ef
fective upon its publication May 7, 1937, provides:

" (1) Where any person, firm or corporation requests any
employe to furnish a cash bond, the cash constituting such
bond shall not be mingled with the moneys or assets of
such person, firm or corporation demanding the same, but
shall be deposited by such person, firm or corporation in any
bank, trust company or federal savings and loan association
whose deposits are insured by a federal agency to the extent
of five thousand dollars, as a separate trust fund, and it
shall be unlawful for any person, firm or corporation to min
gle such cash received as a bond with the moneys or assets
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of any such person, firm or corporation, or to use the same.
No employer shall deposit more than five thousand dollars
with any one depository. The bank book, certificate of de
posit or other evidence thereof shall be in the name of the
employer in trust for the named employe, and shall not be
withdrawn except after an accounting had between the em
ployer and employe, said accounting to be had within ten
days from the time relationship is discontinued or the bond
is sought to be appropriated by the employer. All interest
or dividends earned by such sum deposited shall accrue to
and belong to the employe and shall be turned over to said
employe as soon as paid out by the depository. Such deposit
shall at no time and in no event be subject to withdrawfd ex
cept upon the signature of both the employer and employe
or upon a judgment or order of a court of record.
"(2) * » *
"(3) Any person who shall violate uny provision of this

section shall be guilty of a misdemeanor * *

An intention to have a statute apply retroactively is not to
be taken from the mere fact of usage of general language
which might include past transactions as well as those of the
future. Sea/rmms v. Carter, 15 Wis. 548.

The general rule of statutory construction is that, except
as to some merely remedial statutes, laws are not to be given
retroactive effect unless the intention of the legislature that
they have such effect clearly appears. Lanz-Owen & Co. v.
Garage Equipment Mfg. Co., (1912) 151 Wis. 555, 189 N..
W. 893; Town of Bell v. Bay field County, (1981) 206 Wis.
297, 289 N. W. 508.

Sec. 881.41, Stats., is not remedial in the procedural sense
so as to be within the exception to the general rule. Estate
of Pelishek, (1934) 216 Wis. 176, 256 N. W. 700. Rather it
is substantive in nature as prescribing new duties and pro
hibitions. It is a regulatory measure, which, by depending
for its enforcement upon penalties provided for noncompli-
ance, is penal in character and subject to strict construction.

There is nothing that we find in the statute which evi
dences any intention that it should be given retroactive ef
fect. The manifest purpose of the law is to prevent the com
mingling of employee bond deposits with the assets of the
employers. The existing abuses at which the statute was
aimed subjected the employee to the hazards of business and
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other difficulties in getting back his deposit. The deposit re
quirements are designed to prevent commingling and are
not separable from the prohibitory provisions, but incident
thereto as a part of the whole protective scheme.
The language used is that employee bond funds shall not

be mingled with moneys or assets of an employer hut shall
be deposited as therein set forth. It does not say that an
employer who received employee bond funds prior to the
passage of the act and commingled them with his own as
sets shall segregate the same and make a deposit thereof.
Rather, what is said is that instead of commingling the
funds with those of the employer a special deposit shall be
made in lieu thereof. Had the legislature intended to re
quire a segregation and deposit of previously received funds
it could have very easily so provided. The language that
was used clearly can apply only to future transactions. Thus
if the evil to be prevented is the commingling of the funds
there not only is an absence of a clear indication that the
statute should be retroactive in operation but it appears that
the character of its requirements and the purpose to be ac
complished are such that it can operate only in the future.

It is therefore our opinion that sec. 881.41, Stats., is not
retroactive in operation and accordingly has no application
to moneys deposited by employees prior to the effective date
thereof.

HHP
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Taxation — Tax Sales — In so far as XVIII Op. Atty.
Gen. 590 and XXIV Op. Atty. Gen. 399 suggest or hold that
loss sustained by county in proceeding under sec. 75.61,
subsec. (2), Stats., may be charged back to town, city or
village and collected in next tax roll, they are in error, and
are overruled.

In so far as said opinions suggest or hold that county
should charge itself only with amount actually collected un
der sec. 75.61, subsec. (2), Stats., in accounting to town,
city or village for delinquent taxes collected, said opinions
should be, and are, adhered to.

Richard W. Orton,

District Attorney,

Lancaster, Wisconsin.

November 18,1938.

In XVIII Op. Atty. Gen. 590 (1929) and XXIV Op.
Atty. Gen. 399 (1935) it was ruled that the loss occasioned
by a finding by a town or village board or city council of
value on delinquent real estate to be less than assessed
value, under chapter 148, Laws 1929, (sec. 75.61 (2),
Stats.), should be charged back by the county to the respec
tive town, village or city. You state that it has been forcibly
presented to you that, since the statute in question does not
specifically authorize the county to charge back such loss,
the county has no right to do so, and you request that the
problem be reconsidered.
The term "charged back", as used in the opinions, seems

to be used in the sense that the difference between the delin
quent tax and the tax computed upon the reassessed valua
tion, under sec. 75.61 (2), Stats., represents a loss to the
county which the town, city or village owes to the county
and which the county may pass on to such town, city or vil
lage in the next tax roll, and the municipal accounting divi
sion now attached to the secretary of state's office, but pre
viously attached to the tax commission, has so interpreted
the opinions. We will accordingly so use the term in this
opinion.

Sec. 75.61, subsec. (2), Stats., provides:
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"Whenever the county owns and holds tax certificates
upon real estate and the owner of said real estate or any
person, firm, association, or corporation holding a valid lien
thereon shall claim the assessment of said real estate to be
greater than the value that can ordinarly be obtained there
for at private sale, the respective town board, village board
or city council where said real estate is situated may take
proof under oath of the value of said real estate and make a
finding thereon. Upon the filing of said finding with the
county treasurer he shall accept from said owner or lien
holder the proper proportional tax on said real estate based
upon the value so found, together with the proper charges,
as in the case of redemption of tax certificates, shall cancel
said tax certificates, and shall give to said owner or lien
holder a receipt for said tax."

It has been held that legislative acquiescence in the attor
ney general's construction of a statute, while not control
ling, is persuasive upon the question of legislative intent.
Union Free High School District v. Union Free High School
District, 216 Wis. 102, 106, but the prior rulings do not in
volve a question of legislative intent. Under no stretch of
the imagination can it be said that sec. 75.61 (2), either ex
pressly or by implication, authorizes any such charge back.
The statute being silent with respect thereto, the real ques
tion that was decided in the prior opinions was that the
county possessed inherent power to make such charge back.
Certainly, there is no statute that in any wise confers such
power. The foregoing being true, the prior opinions do not
involve any problem of statutory interpretation, or of legis
lative intent. Legislative acquiescence in an exercise of mu
nicipal power can never constitute a grant of power, if such
power has, in fact, never been granted. Nor can erroneous
rulings of this office constitute a grant of power where such
power has, in fact, never been granted.
The real question is: There being no express grant of

power to make such charge back, does a county have such
power—inherent power ?

It is fundamental that counties are creations of the legis
lature; that their powers are statutory; that they have no
common-law authority and no implied powers except such
as are fairly incident and reasonably necessary to the exer
cise of express powers. Town of Crandon v. Forest County,
91 Wis. 239.
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There is no indication in the statutory scheme of tax col
lection that the matter of charge back is one of county dis
cretion, that the county may exercise if and when it pleases
and in accordance with county ideas as to what is just and
equitable. The statutory scheme is quite to the contrary.
See, for instance, sections 74.64, 74.66, 74.72, 74.73 and
75.25—all of which deal with the special authority of charge
backs, credits on municipal accounting or reassessment in
the event of refunded money. The statutory scheme would
seem to be quite comprehensive. It would seem like a rather
dangerous presumption to assume that all provisions with
respect to charge back are mere surplusage, yet such must
be the presumption if a county has such power without stat
utory authority.
Nor do the cases lend any support to the proposition that

the matter of charge back is other than statutory. They are
quite to the contrary.
In Bewr Bluff v. Knutson, 189 Wis. 353, 358, 207 N. W.

700, with reference to when a county owes a town, under
sec. 74.19, Stats., and, in commenting upon the language of
the court in Marinette v. Oconto County, 47 Wis. 216, 225,
2 N. W. 314, as follows:

" 'If the town treasurers do not collect money and town
orders enough to pay the state and town taxes, the town will
have a claim for the balance against the county when the
same is collected under the provisions of sec. 1114 [now sec.
74.19]; and if they cannot be collected by the county, there
would seem to be no injustice in saying that the loss should
fall equally upon the town and county, instead of upon the
county alone,'"

the court says, pp. 358-359;

"While there may be no injustice in saying so, we find no
authority whatever in the law to support the proposition
that as between the town and the county, after the delin
quent return has been made by the town treasurer, that any
sum will thereafter become due to the town treasurer until
a sufficient amount has been collected thereon to satisfy the
claims of the county, * * *"

And, in the Town of Bell v. Buy field County, 206 Wis. 297,
304, with reference to the last citation, the court says:
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"The converse of this upon like reason is true—^that no
sum is due from the town to the county because no provi
sion that renders any sum due exists in the statutes. If no
sum is due, no sum can be subject of offset or credit."

Pursuing the same line of reasoning, it would seem to fol
low that in the absence of a statute making some amount
due from the town to the county as a result of action taken
under sec. 75.61 (2) no amount can be claimed to be due or
collected by the charge back method.

It is stated in XVIII Op. Atty. Gen. 590 that there is stat
utory authority for charging back to towns, in case an ille
gal tax is compromised by the district attorney, the county
treasurer and the county clerk (sec. 75.60, Stats.). We find
no such statutory authority.

There is an indication in Spooner v. Washburn County,
124 Wis. 24, 34, that in an accounting between county and
town, where a town has returned delinquent taxes in excess
of the county levy, the county would be obliged to charge it
self only with the amount actually received, where taxes
have been compromised pursuant to sec. 75.60, Stats. This
is the equivalent of saying that, in arriving at the amount
of taxes "collected" under sec. 74.19, Stats., the county need
charge itself only with the amount actually received pursu
ant to an authorized compromise. This is an entirely differ
ent matter than saying that the town owes the county as a
result of such compromise.

By the same logic as that in Spooner v. Washburn County,
supra, where the county collects a tax less than that re

turned delinquent as a result of a proceeding under sec. 75.61
(2), Stats., in an accounting between county and town, the
county would charge itself only with the tax actually col
lected, that being an authorized collection.

The foregoing does not mean that the county is going to
take the loss in all cases. It will take the loss only in those
cases where the excess delinquent return of the town treas
urer over a county levy for the year in question is not suffi
cient to absorb such loss, and in those cases where there
is no excess delinquent tax return over that of the county
levy. This may be illustrated by two examples, as follows:
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Example 1: County A levies a tax against town B in the
sum of $25,000.00. In making return to the county treas
urer, under sec. 74.19, Stats., the town treasurer turns in
and receives credit for $35,000.00 of delinquent taxes. Un
der our system of tax collection, none of these delinquent
taxes collected by the county treasurer are owing to the
town until the county treasurer has collected in full the
county levy. In an accounting between county and town,
with respect to any excess delinquent tax return, the county
does not owe the town anything until it has collected all
county taxes levied for the year, and the county need charge
itself only with sums actually collected pursuant to an au
thorized compromise. Spooner v. Washhurn County, supra.
Thus, under the circumstances outlined in example 1, the

county would charge itself only with the amount of tax col
lected as the result of a proceeding under sec. 75.61 (2),
Stats. The county will go on collecting delinquent taxes and
it will owe the town only when the full county levy has been
collected. Under example 1, the loss will ultimately fall on
the town. This will follow automatically and without any
question of charge back as that term appears to be used in
the prior opinions. Under our system of taxation, towns,
cities and villages are preferred over the county while the
tax roll is in the hands of the treasurer thereof for collec

tion (sec. 74.15, Stats.), but after return of delinquent
taxes, the county is preferred over the towns, cities and vil
lages (sec. 74.19 (3) ). Totvn of Bell v. Bay field County,
206 Wis. 297. Accounting between municipalities is without
regard to a particular levy with respect to particular prop
erty. The town satisfies its levy out of moneys collected
prior to paying in any part of the county levy to the county.
The county does likewise with respect to its levy after the
taxes are returned delinquent and it does not owe the town
anything until its levy has been collected in full.

Example 2: County A levies a $25,000.00 tax against
town B. At the time of making return to the county treas
urer, the town treasurer turns in $10,000.00 cash and $15,-
000.00 in delinquent tax returns. In such case there is no
excess delinquent tax return over the county levy remaining
unpaid. Loss in tax revenue, as a result of decreasing the
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tax payment under sec. 75.61 (2), will, in such case, fall
upon the county as the legislature has not authorized any
charge back. It is not provided that the town shall owe the
county as the result of a proceeding under sec. 75.61 (2).
As a consequence, there is nothing owing. Town of Bell v.
Bay field County, 206 Wis. 297. Under such circumstances
we can only leave A county where we find it and where the
legislature left it.
There is no question of depriving the county of its prop

erty without due process of law in contravention of the con
stitution under example 2. Money raised by taxation, even
after it is collected, does not constitute property held by the
counties in their proprietary capacities which is subject to
constitutional protection. Town of Bell v. Bayfield County,
supra.

We conclude that in so far as the prior opinions suggest
or hold that the loss sustained by a county in a proceeding
under sec. 75.61 (2), Stats., may be charged back to the
town, city or village and collected in the next tax roll, they
are clearly in error. In so far as the'opinions suggest or
hold that the county need charge itself only with the amount
actually collected under sec. 75.61 (2), in accounting to a
town, city or village for delinquent taxes collected, the opin
ions should be, and are, adhered to.
NSB

Banks and Banking — State Banks — Bank Stations —
Banking commission may not waive provision of sec.
221.255, subsec. (1), Stats., prohibiting establishment of
bank receiving and paying station within four miles of any
other existing bank or station.

November 21,1938.

Banking Commission of Wisconsin.

A state bank wants to establish a receiving and paying
station under sec. 221.255, Stats., in the village of Caroline.
It appears that the site for the proposed station is within
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four miles of a national bank in the village of Marion. In a
former request involving this same situation, you asked
whether it would be proper for the commission to recom
mend that a permit be issued if the national bank is willing
to waive the four-mile-limit requirement. In an opinion
published July 5, 1938, XXVII Op. Atty. Gen. 431, this of
fice stated that it would be improper to do so.

You now renew your request on the basis of a surveyor's
finding that the distance between the bank and the proposed
station lacks only one-twentieth of a mile of the required
four miles.

Perhaps a different approach to this problem will make
our position more clear.

The legislature provides that such stations may be estab
lished under certain conditions. It sets up the machinery
by which they may be established. An application must be
filed with the banking commission; the commission conducts
investigations, makes findings of fact, and on the basis of
those findings makes its report to the licensing authority,
the banking review board. The report includes the com
mission's recommendation. The board may conduct further
investigations, and on these bases make its decision. Neither
the commission nor the board has a free hand. The legisla

ture has set up standards for their determinations. Some of
these involve the exercise of discretion and sound judgment:
whether public convenience and advantage will be pro
moted ; questions relating to the management and solvency
of the applicant bank; the adequacy of existing banking
facilities, and the probable patronage from the surrounding
area. Sec. 221.255 (3), Stats. Others involve no discretion
whatsoever. The applicant must be a bank; if the station is
proposed to be located in an adjoining county, that county
must have less than 16,000 population; if in any other
county, that county must be in the trade area and not more
than twenty-five miles from the home office of the bank; and
"no bank shall be permitted to establish, maintain or oper
ate more than four such receiving and paying stations nor
any such station within four miles of any other existing
bank or an authorized receiving and paying station of any
other bank." Sec. 221.255, subsec. (1), Stats.
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The powers of the commission and of the board of review
are purely statutory. Their jurisdiction to act in adminis
tration of the law is derived from the legislature. Neither a
waiver by the national bank nor an act of the commission
or board itself can enlarge that jurisdiction. Where a board
is authorized to act on the basis of certain findings of fact,
those facts are jurisdictional facts. State ex rel. Milwaukee
Medical College v. Chittenden, 127 Wis. 468, 524-525. And
an act done by such a body beyond its jurisdiction is void.
State ex rel. Adams v. Burdge, 95 Wis. 390. The legislature
having set the standards by which the commission may ob
tain jurisdiction to recommend that a permit be granted,
and by which the board may obtain jurisdiction to issue a
permit, neither can extend that jurisdiction by changing the
standards, even to the extent of one-twentieth of a mile.
Neither the commission nor the board is a lawmaking body.
And though the decision of the board is made final by sub-
sec. (4), this is true only if the board acts within its juris
diction.

"* * * the decision of such a board may be made con
clusive when the board is acting within its jurisdiction, not
otherwise. Hence the question of its jurisdiction is one al
ways open to the courts for review; it cannot itself conclw-
sively settle that question and thus endow itself with power,
*  * Borgnisv. Falk Co., U7 Wis. S27,Z59. (Italics
ours.)

Whether the four-mile provision is wise or foolish is no
concern of the commission. It can no more disregard that
requirement than it could, for example, the requirement that
the applicant be a bank. We know of no way whereby three
and nineteen-twentieths miles can be made to equal four
miles and must conclude that when the legislature said "four
miles" it did not mean a lesser distance.
WHR
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Peddlers — Peddlers' license law, eh. 129, Stats., applies
to dealer in household supplies such as extracts, spices, cof
fee, toilet articles, medicines and the like, where sales are
made from house to house from stock carried in truck, re
gardless of fact that permission to call has been previously-
granted.

November 21,1938.

George M. Keith,

Inspection & Enforcement Bureau.

You ask whether, on the basis of agreed facts which you
have submitted to us, a certain dealer in Watkins products
is engaged in the business of peddling within the meaning
of sec. 129.01, Stats., so as to require a license.
The dealer sells a wide variety of goods purchased from

the J. R. Watkins Company of Minnesota within an exclu
sive territory assigned him by the company. Three or four
times a year the dealer loads a truck with these products, a
large supply of which is always stored at his home. He
travels from house to house within his territory, making
spot sales to those who have previously granted permission
to call, filling orders previously made, and soliciting new
customers either by taking orders for future delivery or by
obtaining permission to call in the future. No spot sales are
made to new customers. When a person has granted permis
sion to call or has ordered goods, he is listed in a route book
kept by the dealer, and is thereafter notified in advance of
the dealer's coming.

Persons so desiring may also call at the dealer's home and
buy these goods, if they chance to find the dealer or some
member of his family there.

There are certain exceptions to the above practice, none
of which we deem it necessary to discuss.

In Dewitt v. State, 155 Wis. 249, 251, it was said:

"* * * A peddler is simply one who peddles, and any
one peddles who sells at retail from place to place, going
from house to house, carrying the goods to be offered for
sale with him. * * *"
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In so far as the dealer in question makes spot sales, he
would seem to come clearly within this definition and thus
require a peddlers' license. However, you have called to our
attention the recent case of National Baking Co. v. Zahel,
(Wis. 1938) 277 N. W. 691, on which the dealer here in
volved bases his contention that a license is not necessary.

That case involved the practice of certain baking com
panies in distributing their products directly to the con
sumer by means of trucks traveling established routes. A
driver would load his truck each morning with his supply
of bakery products, call on his more or less regular cus
tomers and supply their needs for the day. In some cases,
this amounted to filling a previous order; in most cases it
was a spot sale. The drivers were paid a salary and a bonus
depending on volume of sales.

It was held that -the companies were not engaged in the
business of peddling by reason of this method of distribu
tion, which is "an evolution of regular business bearing su
perficial resemblances to peddlings." (P. 693).
In the opinion of the court, there is some language which,

read independently of what precedes and what follows it,
might justify the layman in concluding that the business
conducted by the dealer here involved is not peddling.
As we view the decision, however, it is no more than an

application of the established principle that one who himself
produces or processes a perishable article of food at an es
tablished place of business is not engaged in the business of
peddling simply because he sells the product at retail from
place to place or from door to door. Thus, such method of
selling farm products is regarded as but an incident of
farming, even in the absence of express statutory exception
from regulatory statutes. Lansford Borough v. Wertman,
18 Pa. Co. Ct. 469; -Si. Louis v. Meyer, 185 Mo. 583, 84 S. W.
914; 29 C. J. 225, citing cases from many jurisdictions; VI
Op. Atty. Gen. 618. So, with respect to the dairyman who
uses this method of distributing milk. State v. Hayes, 143
La. 39, 78 So. 143; South Easton v. Moser, 18 Pa. Co. Ct.
343; Op. Atty. Gen. for 1908, 602. And the butcher who
slaughters on his own premises and goes about selling meats
from his wagon. Commonwealth v. Roenick, 10 Pa. Dist. R.



734 Opinions op the Attorney General

51; State v. Kumpel, 2 Marv. (Del.) 464, 43 Atl. 173; Op.
Atty. Gen. for 1908, 607; VII Op. Atty. Gen. 560.
That this same principle applies to such distribution by

the producer of bakery products was recognized by this of
fice in XV Op. Atty. Gen. 537.
This principle recognizes that the return from sale of

goods of one's own producing is in part a return for the ex
pense and labor involved in production. See Roy v. Schuff,
51 Lia. Ann. 86, 24 So. 788, 789. That it applies in the case
of perishable foodstuffs is due to the nature of the product
and the more or less fixed daily need of the consumer.
The same considerations do not apply to one who buys

goods for resale, and sells them from door to door, even in
the case of foodstuffs. Commonwealth v. Deinno, 20 Pa. Co.
Ct. S71; Flournoy v. Walker, 126 La. Ann. 489, 52 So. 673.
In such cases the business consists entirely of selling. If

the sales are made by peddling, the salesman is engaged in
the business of peddling. It is not, in such cases, merely a
more or less necessary incident to another business, but is
the very essence of the business conducted by the salesman.
The fact that the dealer here involved has a fixed place of

business is not controlling. Dewitt v. State, supra. The fact
that he covers a regular route is not controlling. Johnston
V. State, 16 Ala. App. 425, 78 So. 419; Davis & Co. v. Mayor
& Council, 64 Ga. 128; 21 R. C. L. 184 and cases cited.
These facts are important only if they lead inferentially to
the conclusion that the method of sale practiced in the par
ticular case is not the kind referred to in the statute.
The ultimate fact to be determined is, as stated in the

opinion in the bakery case, "whether the practice dealt with
in particular cases was an outgrowth of peddling or an evo
lution of regular business bearing superficial resemblances
to peddling" (277 N. W. 691, 693).
The method practiced by the dealer in Watkins products

does not come within the principle of the bakery case. The
dealer buys the products, does not produce or process them.
The products themselves are not perishable foodstuffs of
which regular customers require a fresh supply day after
day or every few days. In fact, most of the wide variety of
goods dealt in by him are not foodstuffs at all—medicines,
toilet articles, machine oil, moth crystals, etc.—and those
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which are foodstuffs— baking powder, coffee, shredded co-
coanut, extracts and spices—are not perishable within a
short period of time. Even if they were, however, it is clear
that this business does not come within the principle of the
cases cited. The practice of the dealer is not an outgrowth
of a business involving production or processing. If he is
not engaged in the business of peddling, we are at a loss to
know what business he is engaged in. We conclude that a
license under ch. 129, Stats., is necessary to conduct such
business as described.

WHR

Municipal Corporations — Beer Licenses — Under sec.
66.05, subsec. (10), par. (g), subd. 1, Glass "B" retail
license for sale of fermented malt beverages may be issued
to manager of particular hotel, restaurant, club, etc., that
applies for license, but may not be issued to so-called "man
ager" of that part of hotel devoted to sale of fermented malt
beverages only.

November 21,1938.

John A. Thiel, Director,

Wisconsin Tax Commission.

A number of resort hotels in this state are owned and

managed by persons who are nonresidents of Wisconsin and
who, for that reason, are not eligible to secure Class "B" re
tailers' licenses for the sale of fermented malt beverages.
If a nonresident owner of such a hotel appoints as the man
ager of that portion of the hotel devoted to the sale of fer
mented malt beverages a Wisconsin resident otherwise
eligible to receive a license, and gives such manager com
plete direction and control over such portion of the prem
ises, you inquire whether a license may be issued to such
manager or whether the license must be issued only to the
general manager of the hotel.
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Section 66.05, subsec. (10), par. (g) 1, Wisconsin stat
utes, provides in part:

"Class 'B' retailers' licenses shall be issued only to per
sons of good moral character, who shall be citizens of the
United States and of the state of Wisconsin, and shall have
resided in this state continuously for not less than one year
prior to the date of the filing of the application. * * *.
No such license shall be issued to any person acting as agent
for or in the employ of another, except that this restriction
shall not apply to a hotel or to a restaurant not a part of or
located in or upon the premises of any mercantile establish
ment, or to a bona fide club, society or lodge that shall have
been in existence for not less than six months prior to the
date of application. Such license for a hotel, restaurant,
club, society or lodge may be taken in the name of an officer
or manager, who shall be personally responsible for compli
ance with all of the terms and provisions of this subsection."

In State ex rel. Torres v. Krawczak, 217 Wis. 593, 259
N. W. 607, the court stated, at page 600:

"* * * It seems to be the intent of said par. (g) 1
that in case of corporations licenses shall be issued in the
name of natural persons, for they can be issued only to
'persons of good moral character.' This is borne out by the
later provision in the same paragraph that in case of a res
taurant or other specified places the license may be t^en 'in
the name of an officer or manager.' However, in case of a
corporation, the word 'manager' in this connection must he
taken as meaning the general manager of the corporation, as
distinguished from the manager of a particular place.
*  * (Italics ours.)

In Wheeler & Wilson Manufacturing Company v. Lawson,
57 Wis. 400, 15 N. W. 398, the court, in speaking of a gen
eral manager, stated at pages 404-405:

ygjy term implies a general supervision
of the affairs of a corporation in all departments; perhaps
to a greater extent than is implied by the term, any other
single officer so called, such as president, cashier, secretary,
treasurer, etc. General manager is usually understood to
designate the person who really has the most general control
over the affairs of a corporation, and who has knowledge of
all of its business and property, and who can act in emer-
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gencies on his own responsibility. It is really a very high
office, and is so generally understood to be, and I think it is
the principal office, and the incumbent the 'principal offi-

affiant in this case does not pretend
that he is the general manager of the corporation plaintiff,
but only 'the general agent' or 'the managing agent' within

" 'The managing agent,' as defined in Upper Miss. Trans.
Co. V. Whittaker, 16 Wis. 220, is an agent having a general
supervision over the affairs of the corporation, and as de
fined in Carr v. Commercial Bank, 19 Wis. 272, he would
seem to have all the powers of the general manager of a cor
poration. But the affiant's duties and authority were not
general, but limited to this state. He is not the managing
agent, but a managing agent of the corporation. There
be, and probably are, many such managing agents of this
corporation. A person may be the managing agent m a
county or other defined district only, but would fall short of
being the managing agent of the corporation, having super
vision over all of its affairs. He would only have supw^
sion over a small part of the affairs of the corporation. Both
designations are used in the affidavit, such as 'general agent
and managing agent,' and he was nothing more than the
agent of the company within this state, with perhaps g&a-
eral powers within such district, and he may have but little
to do with the general concerns of the company at
He is in no sense an officer of the corporation, |iich as the
general manager may be, and probably is. " *

The law thus appears to be that if within the scope of
the powers of a particular corporation under consideration,
any domestic corporation may be licensed if the officer or
manager is otherwise eligible, the license running to such
officer or manager and "manager" meaning the general
manager of the corporation as distinguished from the man
ager of a particular place. State ex rel. Torres v. Krawczek,
supra.

If any meaning at all is to be given to the exception in
favor of hotels, restaurants, clubs, etc., in sec. 66.05 (10)
(g) statutes, the term "officer or manager" must mean
something less than general manager of the hotel, club, etc.,
if a corporation, otherwise the hotel, restaurant, society or
club, etc., would have no greater licensing privileges than
would any corporation. It must follow that the term "offi
cer or manager" as used with reference to hotels, res-
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taurants, clubs, societies, etc., in sec. 66.05 (10) (g), Stats.,
means something less than "general manager" of the cor
poration.

It is our opinion that the term means something more
than manager of that particular part of the hotel devoted
to sale of fermented malt beverages. The exception reads

"  * * * this restriction shall not apply to a hotel or
to a restaurant not a part of or located in or upon the prem
ises of any mercantile establishment, or to a bona fide club,
society, or lodge that shall have been in existence for less
than six months prior to the date of application."

In such excepted cases, "such license for a hotel, restaurant,
club, society or lodge may be taken in the name of an offi
cer or manager." Officer or manager of what? It would
seem that he must be the officer or manager of the hotel in
question, as the exception is in favor of and in reference to
the hotel, restaurant, club, etc., and is not in favor of or in
reference to any manager or officer other than the manager
or officer of the excepted class, namely, the hotel, restaurant,
club, etc.
Any more liberal construction of the term "officer or man

ager", with reference to hotels, restaurants, bona fide soci
eties, etc., would open wide the doors for abuses which the
act intended to guard against, namely, that of breweries
and other corporations setting up chains for retail dispens
ing of fermented malt beverages.
We conclude that the term "officer or manager", as used

in the last sentence of sec. 66.05, subsec. (10) (g) 1, with
reference to the hotel, restaurant, club, etc., exception means
something less than "general manager", the meaning
ascribed to it with reference to other corporations in State
ex rel. Torres v. Krawczek, supra, and something more than
manager of the particular part of the hotel devoted to sale
of fermented malt beverages and that the term must be held
to refer to the manager of the particular hotel, restaurant,
club, etc., that is applying for the license.
JRW

NSB
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Counties — County Ordinances — Courts — County
Judge — Words "all fines, forfeitures and receipts" con
tained in county traffic ordinance adopted pursuant to sec.
59.07, subsec. (11), Stats., includes costs and fees.

Five-dollar per diem for county judges under sec. 253.15,
subsec. (3), Stats., applies only where no other provision
has been made by law for compensating county judge.

November 23,1938.

Martin Gulbrandsen,

District Attorney,

Viroqua, Wisconsin.

We are informed that in May, 1936, the county board of
Vemon county adopted a traffic ordinance as provided in
sec. 59.07, subsec. (11), Stats. You state that sole jurisdic
tion over violations of the ordinance was granted to the
county court. You state further that no provision was made
for taxing costs and fees and that in the fall of 1936 the
salary of the county judge to be elected in the spring of
1937 to take office January, 1938, was fixed at $3,000.00 per
year.

We are asked whether the county judge may tax costs and
fees as in justice court, and retain such fees in addition to
his salary. If these fees must be paid into the county treas
ury, you ask whether the county judge is entitled to the five-
dollar per diem as provided in sec. 253.15 (3), Stats.
The county board has no power to enlarge the jurisdiction

of the county court, or restrict the jurisdiction of justices of
the peace. XXVI Op. Atty. Gen. 100. Such power rests
solely in the legislature by virtue of sec. 2, art. VII, Wis.
Const.

The county court obtains its jurisdiction over civil and
criminal matters from ch. 385, Laws 1917, entitled "An act
to confer additional jurisdiction on the county court of Ver-
non county." This act was amended by ch. 410, Laws 1919.

Sec. 1, subsec. 1, par. (a) of this act, as amended, reads:

"Said court shall have and exercise jurisdiction in ̂
civil actions and proceedings at law wherein the amount in-
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volved does not exceed five hundred dollars and may hear,
try and determine all such actions and proceedings in the
same manner and pursuant to the same rules and practices
now applicable to courts of justices of the peace. Said court
shall have all the jurisdiction, powers, authority and rights
given by law to justices of the peace and be subject to the
same privileges and penalties. Nothing in this subsection
contained shall be so construed as to prevent justices of
the peace from exercise of the powers and duties now con
ferred upon them by law in all civil and criminal actions
and proceedings."

Subsection 2 of sec. 1 of the act reads:

"The practice before said county court, pursuant to the
jurisdiction hereby granted, shall in all respects be in har
mony with the practice, rules and procedure now prevalent
in courts of justices of the peace, costs shall be taxed in the
same amount and nmnner, and said court may, until the
county hoard of said county shall otherwise determine,
charge the same fees now chargeable by justices of the
peace and collect and retain the same. The county board
inay at any time increase or decrease the salary of said
judge, whether during his term or otherwise, and provide
for the payment of the fees collected by him, by virtue of the
additional jurisdiction hereby granted, into the treasury of
said county." (Italics ours.)

Section 2.07 of the county ordinance reads:

"All fines, forfeitures and receipts collected under and by
virtue of this ordinance shall be paid into the county treas-
ury^of^Vernon county to the sole credit of the county.

The word "receipts" was probably intended to include
costs and fees. The "receipts" of an office have been held to
include the fees of officers. McCord v. Page County, 171
Iowa 546, 151 N. W. 1062. If "receipts" as used in this
ordinance was not intended to include costs and fees we are
at a loss to understand what it does mean.

Therefore, with respect to your first question, you are ad
vised that costs and fees are to be taxed as in justice court
and that such costs and fees belong to the county.
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Sec. 253.15, subsec. (8), Stats., reads:

"The judge of any county court where no other provision
is made by law shall be entitled to receive five dollars per
day, to be paid from the county treasury, for each day he
shall be actually engaged in the examination of any person
upon a criminal charge, or engaged upon any other matter,
not appertaining to probate business, compensation for
which is not otherwise provided."

The manner in which the county judge of Vernon county
is to be compensated for his civil jurisdiction having been
provided in ch. 885, Laws 1917, it is clear that the above
quoted provision has no application.

Therefore, with respect to your second question, you are
advised that the county judge in question is not entitled to
five dollars per diem for this work.
WHR

Corporations — Securities Law — Sec. 189.05, subsec.
(14), Stats., requiring security dealers to furnish informa
tion to banking commission relative to amount of certain
securities to be offered for sale, is not satisfied by stating
amount to be "various" or "indefinite". Quantity or amount
must be specified.

November 25,1988.
Banking Commission.

Attention H. F. Ibach.

You call our attention to sec. 189.05, subsec. (14), Stats.,
which provides for the sale of securities which were issued
prior to, and have been outstanding in the hands of the
public since, August 1, 1919. The statute provides that
these securities may be sold if notice is given to the public
service commission (now banking commission) in advance
of sale. Included in the information to be given the commis
sion is a statement as to the amount of securities to be of
fered for sale.
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Cortain dealers have contended that inforniation as to the
"amount" of securities to be offered for sale is supplied by
stating the amount to be "various", "indefinite" or some
other expression. The reason that these dealers do not state
a definite amount is due to the fact that they do not at the
time have such securities in their portfolios but intend to
buy them for future sale.
You ask whether the word "amount" as used in sec.

189.05 (14), Stats., should be construed to mean a specified
amount.

Words found in a statute are to be accorded their usual
and ordinary meaning. Mesar v. Southern Surety Co., 197
Wis. 578, 222 N. W. 809. See also sec. 370.01, (1), Stats.
Funk & Wagnalls New Standard Dictionary contains the

following definition of the word "amount":

"A sum total of numbers or quantities; specif., * * *
2. A quantity viewed as a total; aggregate; totality;
¥  * SP "

Under the above definition of the word "amount" it is our
opinion that as used in the statute the word means a speci
fied number or qmintity.
In KMt V. Columbia Casualty Co., 213 Wis. 12, the court

stated at page 21:

♦  » When we consider that the entire purpose of
the so-called 'Blue Sky Law' is to protect the investors of
this state and to restrain the flotation and sale of improvi
dent securities, it is apparent that the law should receive
liberal construction for the purpose of carrying out that
very manifest legislative intent. * *

Unless the commission has definite information as to the
amount of securities being offered for sale under the provi
sions of sec. 189.05 (14), Stats., it is clear that the protec
tion to investors sought to be accomplished by the "blue sky
law" is unavailing.
WHR
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Labor — Public Officers — Bureau of Purchases — Fair
labor standards act of 1938 does not apply to state in pur
chasing materials through bureau of purchases.

November 25,1938.
Bureau op Purchases.

Attention F. X. Ritger, Director.

You inquire as to what effect the federal wage-hour bill,
which was recently enacted by the congress of the United
States, will have upon the bureau of purchases. Specifically,
our opinion is asked as to whether it will be necessary for
your bureau to require some sort of certificate from vendors
to the effect that they have complied with the provisions of
the act.

The act to which you refer is known as the "Fair labor
standards act of 1938." 29 U. S. C. A. sees. 201—^219, ch.
676, 3d session, 75th Congress. It provides in part as fol
lows:

Sec. 215:

"(a) After the expiration of one hundred and twenty
.days from the date of enactment of this chapter, it shall be
unlawful for any person—
"(1) to transport, offer for transportation, ship, deliver,

or sell in commerce, or to ship, deliver, or sell with knowl
edge that shipment or delivery or sale thereof in commerce
is intended, any goods in the production of which any em
ployee was employed in violation of section 206 or section
207, * *

Sec. 203:

" (k) *Sale' or 'sell' includes any sale, exchange, contract
to sell, consignment for sale, shipment for sale, or other
disposition."

Sec. 203:

"(i) 'Goods' means goods (including ships and marine
equipment), wares, products, commodities, merchandise, or
articles or subjects of commerce of any character, or any
part or ingredient thereof, but does not include goods after
their delivery into the actual physical possession of the ulti
mate consumer thereof * *
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Sec. 216:

" (a) Any pferson who wilfully violates any of the provi
sions of section 215, shall upon conviction thereof be subject
to a fine of not more than $10,000, or to imprisonment for
not more than six months, or both. * 'J' *"

Sec. 203 (a) defines "person" as follows:

" 'Person' means an individual, partnership, association,
corporation, business trust, legal representative, or any or
ganized group of persons."

There is no provision in the act which places any liability
or responsibility upon the purchaser of goods from a seller
who has not complied therewith. The liability for violation
of the act attaches to the seller and not to the buyer. Inas
much as the bureau of purchases does not engage in the sale
of any goods, wares, or merchandise which have been pro
duced in violation of the act, no liability would attach to it
as a purchaser of such products.
We are unable to find any provision in the act which re

quires the vendee to insist upon or require a vendor's cer
tificate as to compliance therewith. Furthermore, the state
is not included under the provisions of sec. 203 (a), supra,
defining "person" for the purpose of prosecution. It fol
lows that the bureau of purchases, as an arm or agency of
the state government, would in no way be liable for viola
tion of the act.

WHR

Banks and Banking — Public Deposits — Public Officers
— Mayor — School Districts — Mayor of city is without
lawful authority to demand that athletic association of local
high school deposit its receipts with city treasurer and ren
der financial statements to mayor respecting same.

November 25,1938.

John Callahan, State Superintendent,
Department of Public Instruction.

You have inquired whether the mayor of a city may law
fully demand that the athletic association of the city's high
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school deposit its funds, with the city treasurer and render
financial statements to the mayor.

Under sec. 40.52, subsec. (3), Stats., relating to the city
school board, it is provided that the city treasurer shall be
treasurer of the school board. Sec. 40.10 (2) (b). Stats.,
provides that the school district treasurer may receive all
money raised from any source for extracurricular activities.

It is to be noted that sec. 40.52 (3), Stats., relates to city
school boards and sec. 40.10 (2) (b) Stat., to common
school districts. However, sec. 40.53 (1) provides:

"The school board shall have the powers and be charged
with the duties of common school district boards as far as
the same are not otherwise provided for or limited by
statute."

Thus, it would appear that the city treasurer as school
board treasurer under sec. 40.52 (3) would have the powers
of a school district treasurer under sec. 40.10 (2) (b) and
"may receive all money raised from any source for extra
curricular activities."

■ Since the funds of the high school athletic association are

derived from extracurricular activities, they are probably
subject to the provisions of sec. 40.10 (2) (b).

The next question which arises, however, is as to whether
the provisions of the statute are mandatory or permissive,
that is: Do the words "may receive money" mean "shall re
ceive all money?"

Sec. 370.01 (1), Stats., requires that all words and
phrases in the statutes shall be construed according to the
common and approved usage of the language. As ordinarily
used, the word "may" is permissive in character. Mitchell
V. Hancock, (Tex.) 196 S. W. 694, 700; 5 Words and
Phrases (3 ser.) 38. It has also been held that the word
"may" as used in the statutes means "must" or "shall" only
in cases where the public interests and rights are concerned
and where the public or third persons have a right that the
power should be exercised or where the legislative intent re
quires that it be so construed. Foutch v. Zempel, 332 111.
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192, 163 N. E. 546, 549; 2 Words and Phrases (4th ser.)
664.

However, assuming the provisions of sec. 40.10 (2) (b)
to be mandatory in imposing the duty upon the city treas
urer to receive the money raised from extracurricular ac
tivities where such funds are offered to him for deposit, it
still falls short of being a command upon anyone to turn
such receipts over to him. There is nothing to indicate a
legislative intent that it should be so construed. Sec. 40.10
(2) (b). Stats., was created by ch. 435, Laws 1933, which
related to public deposits and which contained numerous
other provisions designed to extend protection of the public
deposits law to various funds, including private funds held
in trust by a public officer for private persons, corporations
or associations of individuals.

As we see it, the sole purpose of sec. 40.10 (2) (b) was to
extend the benefit of the protection of the public deposits
law to funds arising out of extracurricular activities where
those in charge of such activities might desire to have such
protection by depositing the funds with the public officer
designated in the statute.
Furthermore, we find no statute which gives the mayor

of the city any control over the funds in question regardless
of where or with whom deposited.
You are therefore advised that the mayor may not law

fully demand that the high school athletic association deposit
its funds; with the city treasurer or render financial state
ments to the mayor respecting such funds, although such
funds may be deposited with the city treasurer and when
so deposited are protected by the public deposits law.
WHR
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School Districts — Common school district board may not
employ attorney at stipulated fee per month to handle ac
tions or proceedings in which district is not at time inter
ested.

December 2,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You inquire whether the school board of a common school
district has authority to enter into a contract with an attor
ney at a stipulated fee per month for periods of time repre
sented by a school year. You have referred us to sections of
the statutes relating to legal actions, and it is assumed that
you are concerned with the prosecution and defense of legal
actions and proceedings.

Sec. 40.04, subsec. (12), Wisconsin statutes, provides:

"The annual common school district meeting shall have
power:

((!|« ^

" (12) To give direction and make provision for the pros
ecution or defense of any action or proceeding in which the
district is interested."

A special district meeting has the same powers as an an
nual meeting excepting the power to elect officers (sec.
40.06).

Under sec. 40.09, subsec. (2), it is the duty of the district
director

"To appear on behalf of the district in all actions brought
by it and against it, when no other direction shall have been
given by a district meeting."

Under subsec. (8), of sec. 40.09, it is the duty of the
director

"To prosecute an action for the recovery of any forfeiture
incurred under the provisions of this chapter, and in which
his school district is interested, * *
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Under sec. 40.10, subsec. (2), par. (a), it is the duty of
the treasurer of the school district to "apply for, and re
ceive, and if necessary sue for all money appropriated to or
collected for the district."

Sec. 40.16, subsec.(1), provides:

"Subject to the authority vested in the district meeting
and to the authority and possession specifically given to
other officers, the common school board shall have the pos
session, care, control and management of the property and
affairs of the district."

The foregoing statutes are the only ones relating to the
commencement or defense of an action by a common school
district, the school board, or the officers of such district. In
School District No. 8, etc., v. Arnold, et al., 21 Wis. 657, it
was held that, under a statute similar to sec. 40.16 (1), giv
ing the district board the care and keeping of the school-
house and other property belonging to the district, the
school board might, without any directions from the elec
tors, bring suit for an injury to the schoolhouse. This hold
ing was made upon the reasoning that as an incident to the
proper discharge of their duty to take care of the school
property, the school board must be deemed to have authority
to bring an action to recover damages for illegally entering
and injuring the schoolhouse.

In the case of State ex rel. Geneva School District v.

Mitchell, 210 Wis. 381, our supreme court quoted in the or
der named, section 40.04, subsec. (12) and section 40.16,
subsec. (1), and then stated at pages 385-386:

"In School District No. 8 v. Arnold, 21 Wis. 657, 665, it
was held that this provision authorized the school board to
maintain an action for trespass to recover damages done to
the schoolhouse. It was said that the power to maintain such
action was but an incident of the power vested in the board
to control and manage the property of the district. This rea
soning is not difficult to sustain. The proper control, man
agement, and conservation of the property of the district
might at times require speedy application for the process of
courts, the benefit of which would be lost if the board could
not take action in the absence of specific directions from a
school district meeting.
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"However, it is not the property of the district that is in
volved here. It is something more tangible, and * * *
we must conclude that the decision in the Arnold Case ap
proaches the limit of the authority that can be recognized as
existing in the school district board to maintain actions in
the absence of specific directions from the school district
meeting."

The Mitchell case, supra, decided that it was not within
the power of the school board itself to authorize the com
mencement of that action for a writ of certiorari and defi
nitely limited the power of the school board to commence
actions on its own motion to cases involving injury to school
property.

It is our opinion that under the foregoing statutes and the
Mitchell case the electors of the school district at a regular
or special meeting, rather than the school board, may direct
the retention of an attorney to prosecute or defend each ac
tion in which the school district is then interested, except
that the school district board, of its own motion, may retain
an attorney to conduct an action for the protection of the
school district property. A school district board may not
employ an attorney at a stipulated fee per month to prose
cute or defend actions or proceedings in which the school
district is not at the time interested.

JRW

Taxation — Tax Sales — Under sec. 75.01, subsec. (Im),

Stats., resolution of county board authorizing county treas
urer to accept original amount of tax plus expenses of sale
and interest at one per cent per annum, all penalties being
waived, in full of county-owned tax sale certificates is
invalid.

December 3,1938.

P. H. Urness,

District Attorney,

Mondovi, Wisconsin.

You have submitted a resolution adopted by the county
board of your county at the November, 1938 session, au-
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thorizing the county treasurer "to accept up to December
31, 1988, the payment of tax sale certificates sold to the
county at the original amount of tax plus the expense of
sale, and the interest at 1% per annum, and that all penal
ties are hereby waived." An opinion is requested as to
whether the county treasurer may accept the face of county-
owned certificates issued prior to 1937, plus interest at the
rate of one per cent per annum.
In XXIII Op. Atty. Gen. 529, it was held that a county

board, under sec. 75.01 (Im), Stats., may waive most of the
redemption interest on tax sale certificates owned by the
county but that the county cannot accept less than the face
value of such certificates plus some interest thereon from the
date of sale, although the rate of interest may be fixed very
low. See also XXIV Op. Atty. Gen. 32. As to certificates of
sale of taxes of the levy of 1937 or subsequent years, this
applies only to the redemption interest which accrues after
two years' delinquency. Sec. 75.015, Stats.
Thus the county board could have authorized the treas

urer to accept the face amount of county-owned tax sale
certificates (other than those relating to the 1937 levy) plus
interest thereon from and after the sale at the rate specified
in the resolution. It, however, did not do this but attempted
to go further. The resolution authorizes the treasurer to
accept merely the unpaid tax, plus the expenses of sale and
interest on the tax at one per cent per annum, in full pay
ment of such certificates. Under the resolution the treasurer

would not collect the penalties and interest accruing before
sale and included in the face of the certificate. Therefore,
this resolution operating to waive interest and penalties ac
cruing prior to the sale and included in the face of the cer
tificate attempts to do something that the county has no au
thority to do, and is, therefore, in our opinion, invalid as in
excess of the power possessed by the county.
HHP
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Indigent, Insane, etc. — Poor Relief — Social Security
Law — Old-age Assistance — Where county has taken title
to personalty under sec. 49.26, subsec. (1), Stats., or taken
lien on real estate under sec. 49.26 (4), either or both of
which are sufficient to satisfy claim for old-age assistance,
claim filed pursuant to sec. 49.25 as amended by ch. 7, Laws
1937, Special Session, has priority even as to claims having
priority under sec. 313.16, except administration expenses
and allowances made from personal property under sec.
313.15, Stats. Court has full power to waive any such claim
or part thereof or release real estate lien as provided by sec.
49.25 and sec. 49.26 (4), Stats.
Where claim for old-age assistance cannot be satisfied out

of personalty or realty to which county has title or lien or
where no such title or lien has been taken as permitted by
sec. 49.26, subsecs. (1) and (4), Stats., such claim or ex
cess not covered by lien is treated as unsecured claim, ex
cept claims for funeral expenses paid pursuant to sec. 49.30
and expenses of last sickness. As to funeral and last sick
ness county has priority by reason of sec. 313.16 (1) under
doctrine of equitable subrogation.

December 5,1938.

P. D. Planner, Acting Director,
Department of Social Adjustment.

You request our opinion as to whether a claim for old-age
assistance filed in an estate is entitled to priority, and if so,
to what extent.

Sec. 49.25, Stats. 1937, provides as follows:

"On the death of a person who has been assisted under
sections 49.21 to 49.39, or of the survivor of a married cou
ple, both of whom were so assisted, the total amount paid
together with simple interest at three per cent annually
shall be allowed and deducted from the estate of such person
or persons by the court having jurisdiction to settle the
estate. Of the net amount recovered pursuant to the provi
sions of this section or section 49.26, one-half shall be paid
over to the United States government. All other amounts
recovered shall be paid into the treasuries of the state and
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its political subdivisions which contributed to the old-age
assistance recovered, in the proportion in which they re
spectively contributed."

This section was amended by ch. 7, Laws Special Session
1937, so that sec. 49.25 now reads as follows:

"On the death of a person who has been assisted under
sections 49.20 to 49.51, the total amount of assistance paid,
including medical and funeral expense paid as old-age as
sistance, but without any interest, shall be allowed as a
claim against the estate of such person by the court having
jurisdiction to settle the estate; provided, however, that
such claim shall not take precedence over the allowances
under section 318.15; and provided, also, that such court
may disallow such claim or any part thereof if it is satisfied
that the amount of such disallowance is necessary to provide
for the maintenance or support of a surviving spouse or sur
viving minor children, and thereupon the claim shall be
deemed waived to the extent of the amount thus disallowed
and assigned to such spouse or minor children for mainte
nance or support. Of the net amount recovered pursuant to
the provisions of this section or section 49.26, one-half shall
be paid over to the United States government, and the re
mainder shall be paid into the treasuries of the state and its
political subdivisions, in the proportion in which they re
spectively contributed to the old-age assistance recovered.
It shall be the duty of the county judge of the county from
which the deceased beneficiary has received old-age assist
ance to file the claim herein provided."

This same chapter also amended sec. 49.26 so as to pro
vide that the county judge may require, when he deems it
necessary, that all or any part of the property of an appli
cant, except real estate situated in Wisconsin (and other
personal property exceptions, not material to this discus
sion) , be transferred to the county court.

Subsec. (2), sec. 49.26, Stats., now reads:

"If in the event that the old-age assistance is discontin
ued during the lifetime of the beneficiary the property thus
transferred to the county court or said manager of county
institutions exceeds the total amount of assistance paid, in
cluding medical expense paid as old-age assistance, but with
out any interest, the remainder of such property shall be re
turned to the beneficiary; and in the event of his death such
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remaindeTf less funeral expenses paid as oldruge assistance,
shall he coTisidered as the property of the beneficiary for
proper administration proceedings. The county judge or
said manager of county institutions shall execute and de
liver all necessary instruments to give effect to this sub
section."

This same chapter added two new subsections to sec.
49.26, namely subsecs. (4) and (5), so as to provide for the
county obtaining a lien upon the real estate of the applicant
for all aid furnished under the statute, and providing for
the county reconveying to the beneficiary real estate previ
ously conveyed to it under the old law and for the establish
ment of a lien for the amounts previously or thereafter paid,
in lieu of the taking of title thereto,—this latter being the
method afforded for county protection under the law prior
to the amendment.

Your question must be answered with reference to two
distinct situations, as follows:

Situation 1. Where the county has title to personalty con
veyed under sec. 49.26, subsec. (1), Stats., or where it has
a lien upon real estate under sec. 49.26, subsec. (4) or (5),
Stats., either or both of which are sufficient to satisfy the
claim.

Situation 2. Where there is an excess claim that cannot be
satisfied out of personalty or real estate to which the county
respectively has title or a lien, or where the county has no
title to personalty under sec. 49.26, subsec. (1), Stats., or a
lien upon real estate under sec. 49.26, subsec. (4) or (5),
Stats.

With respect to situation 1, there seems to be a clear leg
islative intent that the county should be preferred to the
extent that it has title to personalty or a lien upon real
estate, except as otherwise provided in sec. 49.25, Stats. It
will be noted that sec. 49.26, subsec. (2), Stats., in making
provision for disposition of the personalty to which the
county has title, provides that, in the event of death "such
remainder, less funeral expenses paid as old-age assistance,
shall be considered as the property of the beneficiary for
proper administration proceedings." "Such remainder" is
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referable to the preceding portion of this subsection, which
is the property, minus "the total amount of assistance paid,
including medical expense paid as old-age assistance, but
without any interest, * * There is thus manifest a
clear legislative intent that only the remainder of the per
sonalty, to which the county has title after satisfying the
county's claim, is available for administration as the prop
erty of the beneficiary, but, with the exception provided in
sec. 49.25, Stats., hereinafter referred to.
The same legislative intent is manifest in sec. 49.26, sub-

sec. (4), Stats., with respect to the county's lien upon the
real estate but with the exceptions provided in that subsec
tion, such as that no lien or claim under sec. 49.25, Stats.,
shall be enforced against the homestead of the beneficiary
while it is occupied by the surviving spouse or any surviv
ing minor children of the beneficiary and the further excep
tion provided for in sec. 49.25, Stats.
The exceptions in sec. 49.25, Stats., hereinbefore adverted

to, appear to be as follows: Sec. 49.25, after providing for
the filing of the full claim without interest against the estate
of the beneficiary, provides:

provided, however, that such claim shall not
take precedence over the allowances under section 313.15;
and provided, also, that such court may disallow such claim
or any part thereof if it is satisfied that the amount of such
disallowance is necessary to provide for the maintenance or
support of a surviving spouse or surviving minor children,
and thereupon the claim shall be deemed waived to the ex
tent of the amount thus disallowed and assigned to such
spouse or minor children for maintenance or support.

The italicized portion of the above quoted language of the
section must be deemed to refer to personalty to which the
county has title under sec. 49.26, subsec. (1), Stats., as al
lowances under sec. 313.15, Stats., can be made only out of
personalty and the net income from real estate. Niland v.
Niland, 154 Wis. 514,143 N. W. 170. Thus, while the county
is entitled to satisfy its claim out of the personalty to which
it has title and prior to the satisfaction of any other claim
against the estate entitled to priority under sec. 313.16,
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Stats., except expenses of administration, it is not entitled to
priority as against allowances made under sec. 313.15, Stats.

It will be noted that that portion of sec. 49.25 above
quoted and which is not italicized is without reference to al
lowances under sec. 313.15, Stats. It was undoubtedly in
serted for the purpose of permitting the court to provide for
the maintenance or support of a surviving spouse or surviv
ing minor children out of real estate with respect to which
the county has a lien by virtue of sec. 49.26, subsec. (4) or
(5), and we so construe this proviso. In the absence of such
proviso and such lien, the county court would be without au
thority to provide for the maintenance or support of a sur
viving spouse or surviving minor children out of the real
estate of the deceased, for, as hereinbefore noted, the statu
tory allowances under sec. 313.15 for said purposes must be
made out of personalty and net income of real estate. The
real estate of the deceased under said section is not available
for such purpose. Niland v. Niland, supra.
So construed, sec. 49.25, Stats., gives the court full power

to provide for the maintenance and support of a surviving
spouse or surviving minor children out of either the person
alty to which the county has title under sec. 49.26, (1),
Stats., or the real estate to the extent of the county's lien
thereon by virtue of section 49.26, subsec. (4) or (5), Stats.
Considering the beneficent purposes of this law, we believe
this construction to be in harmony with the legislative
intent.

Situation 2. Under situation 2, it is our opinion that the
claim must be treated as any unsecured claim of general
creditors and, except as to funeral expenses paid by the
county under authority of sec. 49.30, Stats., and that part of
medical expenses paid attributable to expense of last sick
ness, is entitled to no priority.
That portion of the claim ultimately collected that is paid

to the federal government under sec. 49.25 (fifty per cent)
is in no sense a claim of the United States entitled to pri
ority under U. S. C. A., Title 31, ch. 6, sec. 191, which reads
as follows:

"Whenever any person indebted to the United States is in
solvent, or whenever the estate of any deceased debtor, in
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the hands of the executors or administrators, is insufficient
to pay the debts due from the deceased, the debts due to
the United States shall be first satisfied; and the priority
established shall extend as well to cases in which a debtor,
not having sufficient property to pay all his debts, makes a
voluntary assignment thereof, or in which the estate and
effects of an absconding, concealed, or absent debtor are at
tached by process of law, as to cases in which an act of
bankruptcy is committed. (R. S. sec. 3466.)"

The federal social security act. Title 42 U. S. C. A., ch. 7,
sec. 802, in making provision for state plans for old-age as
sistance before the state is entitled to federal aid, provides
as follows:

State or any of its po
litical subdivisions collects from the estate of any recipient
of old-age assistance any amount with respect to old-age as
sistance furnished him under the plan, one-half of the net
amount so collected shall be promptly paid to the United
States. * * V 42U. S. C.A.sec. 302 (a) (7).

Under this provision the state is under no obligation to
collect against the estate of a beneficiary any old-age bene
fits paid and, a fortiori, is under no obligation to provide for
any priority of payment, but if the state does provide for re
payment or for priority, the state is obliged to provide that
one-half of the amount collected shall be paid to the federal
pvernment. That is the state's full obligation in the prem
ises. The federal government has no claim at all until the
state or some of its subdivisions have collected.
We find no language in the state old-age pension act, sees.

49.20 to 49.60, Stats. 1937, as amended by ch. 7, Laws Spe
cial Session 1937, which would entitle this claim to priority,
unless it can be said that the following language, "provided,
however, that such claim shall not take precedence over the
allowances under section 313.15" impliedly infers priority.
In the analysis under situation 1, we have stated what we

conceive to be the purpose of the above language. This neg
ative method of expressing priority is consistent with that
purpose and is apt language to express that purpose. It is
apt language to express a priority where one already exists^
as it does where the county has title to personalty under sec.
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49.26, (1), Stats. It is not apt language to express a priority
where none would otherwise exist. We conclude that this
language was not meant to have and does not provide for a
priority.
There remains to be considered the question as to whether

an old-age pension claim is a claim of the sovereign (the
state of Wisconsin) and therefore entitled to priority with
out any express statutory provision therefor under the com
mon-law doctrine that the sovereign is entitled to priority.
Our court has never passed upon the question of whether

this common-law doctrine is in force in this state. For pur
poses of this discussion we will assume that it is. Upon prin
ciple, there would seem to be no reason why it is not in
force. Art. XIV, sec. 13, Wis. constitution. Cohurn v. Har
vey, 18 Wis. 147; Schwanke v. Garlt, 219 Wis. 367, 370, 371;
Marshall v. New York, 254 U. S. 380, 65 L. ed. 315. None of
the applicable statutes relative to priority would seem to ab
rogate the doctrine. See sees. 128.16 (administration of
property of insolvent debtor or voluntary assignment),
268.17 (receiverships), and 313.16 (administration of insol
vent estates).

Assuming the common-law doctrine of priority of the sov
ereign to be the law of this state, we are of the opinion that
an old-age pension claim is not a claim of the sovereign in a
sense which would entitle it to priority as such. The com
mon-law doctrine of priority of the sovereign is confined to
the sovereign and does not extend to the various subdivi
sions of government. See notes, 51 A. L. R. 1360; 65 A. L.
R. 1332, and United States Fidelity & Guaranty Co. v. Car
ter, 161 Va. 381, 170 S. E. 764, 90 A. L. R. 191, at 206.
The state has only a thirty per cent interest in the claim.

See sec. 49.38, subsec. (2), Stats. While sec. 49.25, Stats., is
very inartfully drawn and does not provide who the claim
ant shall be, it is apparent from reference to sec. 49.26, sub-
sec. (4), Stats., that the claim is that of the county, as the
liens upon real estate are liens of the county "in whose favor
such lien exists."

We conclude that under situation 2 such a claim must be
treated as an unsecured claim of a general creditor and en
titled to no priority, except as follows: Under sec. 313.16,
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subsec. (1), Stats., funeral expenses and the expenses of last
sickness are entitled to priority. To the extent that these ex
penses are paid as a part of the old-age pension, we are of
the opinion that the old-age pension claim is entitled to pri
ority. The county has enriched the estate to this extent and
as they are expenses which the estate should properly bear
and pay in priority to payment to general creditors, it would
seem that the county should be entitled to priority for these
items under the equitable doctrine of subrogation. Iowa
County Bank v. Pittz, 192 Wis. 83, and cases therein cited.
In view of the conclusion we have reached herein, we do

not believe that there is any question of unconstitutional or
der or priority, such as was involved in Ckiardianship of
Banski, 226 Wis. 361, 276 N. W. 626 (1937). The county
receives the same priority that any lien holder or equitable
mortgagee would receive and priorities are determined upon
that basis with the exceptions herein noted, and those excep
tions do not appear to involve constitutional questions.
NSB
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Public Health — Birth Certificates — Public Officers —
Registrar of Vital Statistics — If state board of health rules
with respect to filling out birth certificates by attending
physician or midwife are consonant with evidentiary rules
of public policy making married man or woman incompetent
witness to testify to nonaccess where child is born or con
ceived in wedlock, state board of health and state registrar
of vital statistics have no investigational duty under sec.
69.08, Stats., where A is divorced from B November 17 and
August 15 of following year child is born to A and birth
certificate shows B to be father thereof, although B claims
otherwise.

State registrar may not determine judicial questions of
disputed parentage of child or change or alter birth certifi
cate to conform to what upon investigation he believes to be
truth in matter.

December 6,1938.

Board of Health.

Bureau of Vital Statistics.

On August 15, 1938, A gave birth to a child at the Salva
tion Army Hospital in Wauwatosa. The attending physician
filed a birth certificate naming as the father one B of

, Wisconsin. Upon discovering that such a
certificate had been made, B denied that he was the parent
of the child and asserted that he had not seen the mother
since December 24, 1935. The record shows that A obtained
a preliminary divorce decree from B on November 17, 1937.
B asserts that under sec. 69.08, Stats., it is the duty of the
state registrar to investigate and if the registrar concludes
that B is not the father the state registrar should correct
the records accordingly and take such further action with
respect to criminal prosecution for violation of sees. 69.01
to 69.59, Stats., inclusive, as is contemplated by sec. 69.08,
Stats. The state board of health and the state registrar of
vital statistics request an opinion outlining their duties un
der the circumstances.
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Sec. 69.08, Stats., charges the state registrar with the
thorough and efficient execution of the law pertaining to the
collection of vital statistics. It further provides that he shall
investigate all cases of irregularity or violations and, when
he shall deem it necessary, report violations to the prose
cuting attorney of the proper county. Sec. 69.26, Stats., re
quires all physicians and midwives in attendance at any
birth to file a certificate of birth properly and completely
filled out according to the provisions of ch. 69, Stats. Under
the facts outlined above, there is some reason to believe that
A did not correctly advise the doctor as to the actual father
of the child. What, if anything, should the board of health
and the state registrar of vital statistics do about it?

It will be noted that the dates of the divorce and the birth
of the child are such as to be within a permissible period of
gestation preceding the divorce. Under such circumstances
B, the divorced husband, is presumed to be the father of the
child. The child is presumed to be legitimate, and neither A,
the divorced wife, nor B, the divorced father, could bas
tardize the child by testifying as to nonaccess. They would
be incompetent witnesses upon such point. Their lips would
be sealed. The rule which forbids such testimony is one
based upon public policy. Koenig v. State, 215 Wis. 658;
Mink V. State, 60 Wis. 583; Watts v. Owens, 62 Wis. 512;
Shuman v. Shuman, 83 Wis. 250; RUey v. State, 187 Wis.
156; State ex rel. Reynolds v. Flynn, 180 Wis. 556; Estate
of Lewis, 207 Wis. 155.
The most clear and conclusive proof of nonaccess is re

quired to bastardize a child born during a period of lawful
wedlock or born at a time when it may have been conceived
during lawful wedlock and, as hereinbefore noted, that clear
and conclusive proof must be proved by witnesses other than
the husband and wife. See cases above cited.
Such being the law, what would have been the attending

physician's duty had A named some one other than B as the
father of the child? That duty would probably be based upon
rules established by the board of health with respect to the
filling out of birth certificates. It would seem that that rule
might well conform to the public policy of the law, namely,
that when a child is either born or conceived in lawful wed
lock, a parent cannot by her or his own lips bastardize the
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child. It would seem that the same rule of public policy
might well require an attending physician or midwife at
childbirth to ignore any assertions of the mother with re
spect to illegitimacy and place upon the birth certificate the
name of the husband as being the father of the child if the
birth occurs either during wedlock or at such time that the
child may have been conceived during wedlock. If any other
rule has been or is established by the board, a parent may
bastardize the child of public record and these records are
admissible in evidence and are prima facie evidence of all
facts therein stated. See sec. 69.11, Stats. A parent would
thus accomplish indirectly through the instrumentality of
her own lips that which she would be prohibited from doing
were she to attempt to bastardize the child in court.
If the foregoing is sound analysis, then it must follow

that the state board of health and the state registrar of vital
statistics have no further duty in the case presented. The
presumptive father has been named in the certificate and it
seems extremely questionable whether the attending physi
cian should have named anyone else as the father under the
facts with respect to this birth, even though the mother had
named someone else.

There is but one further question that need be considered.
If the state registrar were to make an investigation and
should conclude that B is not the father of the child, could
he then correct the certificate in order to conform to what

he believes to be the truth?

It seems fairly clear that the state registrar has no power
to make such an alteration. There is no indication that the

legislature intended to give the registrar the power to de
cide contested cases concerning the parentage of any child
and in conformity with that decision alter certificates which
by statute are given evidential force in cases involving that
question. Unless the intent of the legislature is clearly re
vealed, such power should be withheld.

It has quite generally been held that a recording officer
while in office may alter or amend this record by correcting
mistakes or supplying omissions so as to make it conform to
the facts. See 53 C. J. 618. However, an examination of
those cases reveals that the principle has been applied only
where the mistake in question was one made by the record-
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ing officer and the correction was made on the basis of facts
within such officer's own knowledge. It has never been held
that records may be altered or canceled by an officer upon
the suggestion of private individuals and upon the basis of
evidence submitted by contesting parties.
Thus, in Stdte v. Jacobs, 92 N. Y. S. 590, the court denied

a writ of mandamus to compel the county clerk to cancel the
registration of a certain individual as a licensed physician
on the ground that he had not fulfilled the statutory require
ments. In its opinion the court said, p. 594:

"* * * It would be dangerous to assume that clerks of
courts and of counties, without special statutory authority
or regulation or the judgment of a court therefor, are au
thorized to physically erase and destroy records and remove
papers from their files, made by them or their predecessors
in office, upon the suggestion of an individual or of a quasi
public corporation that the record or entry should not have
been made, or the paper filed."

No such authority is given the registrar of vital statistics
by our statutes. In fact, there are positive indications that
the legislature intended to deny such authority.

Sec. 69.59, Stats., provides for a special court proceeding
to effect corrections in marriage records. This would indi
cate that the legislature was of the opinion that the regis
trar had not been given the authority to make such correc
tions. The facts in the case of Vanderbilt v. Mitchell, 72
N. J. Eq. 910, 67 A. 97, present a situation very similar to
the case under consideration. It appeared that A and his
wife had been separated for two years, during which time
the wife had been living in adultery with a third party. Sub
sequently she gave birth to a child and informed the attend
ing physician that A was the father; the certificate was
made out accordingly. The New Jersey statute failed to pro
vide for the correction of birth certificates. A, therefore,
commenced an action in equity for correction of the certifi
cate invoking the power of equity to prevent fraud. The
court overruled a demurrer to the petition on the ground
that the fraud of the wife seriously threatened the property
rights of A since the false certificate, by statute given evi
dential force, might be used to establish a claim against A
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for support or a claim against his estate at his death to the
prejudice of his rightful heirs. Had the court been of the
opinion that the certificate could be corrected by the record
ing officer, it is doubtful if equitable relief would have been
granted. At no time was it suggested that a correction
might be effected in any other way. It should be noted that
the New Jersey statutes were very similar to ours in that
they required the filing of a birth certificate and gave it evi
dential force; they provided for the punishment of violators
of the law pertaining to vital statistics but failed to pre
scribe a means of correcting the records. The Vanderbilt
case was distinguished in a subsequent case but its principle
was upheld. Aimone v. Garardi, 108 N. J. Eq. 339, 155 A.
12. These cases not only indicate that in such a case the
registrar has no power to alter the certificate but they re
veal a possible form of relief available to B if he desires to
and can establish by competent testimony of witnesses that
he is not the father of this child.

It is true that sec. 69.07, subsec. (2), Stats., provides that
the state registrar "shall carefully examine the certificates
received from the local registrars and if any such are in
complete or unsatisfactory he shall require such further in
formation as may be necessary to make the record com
plete."

It need hardly be observed that the foregoing authority
is one of requiring supplementary information and is not
one that sets the state registrar up as a jurisdictional officer
with authority to determine facts of parentage and correct
the records accordingly.
NSB
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Criminal Law — Gambling — Lotteries — Trade Regula
tion — Trading Stamps — "Multiple-dividend" condemned
as lottery under sec. 348.01, Stats. Plan not deemed in vio
lation of trading stamp act, sec. 100.15, Stats.

December 6,1988.

William H. Freytag,

District Attorney,

Elkhorn, Wisconsin.

You ask if the scheme called "multiple-dividend plan" vio
lates the anti-lottery or trading stamp law. The plan oper
ates as follows:

"The owner of the plan or his agent canvassed the city
where the drug store is located and obtained about 1500
registrations on what is called a multiple dividend certifi
cate. Each registrant wrote his name and address on an in
dividual card which was then placed by the canvasser in a
depository located in the drug store. Registration was free
of charge. No purchase was necessary.
"After the initial registration, if there was anyone who

had not been registered by a canvasser and who wished to
do so such person could register free of charge by obtaining
a registration card, signing the same and depositing the
signed registration card at the drug store. It is not neces
sary that the registrant go to the store to register. Anyone
can obtain the registration card for him free of charge and
return it to the store after it has been signed.
"Each morning before 9:00 A. M. one card is drawn and

$1.00 is delivered to the home of the registrant before noon
of that day. If the registrant has a daily coupon, this
amount is paid. In the event that the registrant does not
have a daily coupon or cannot be located at the address giv
en, this fact is posted in the store and the money is added
to the sum to be given the next day.
"In order to be entitled to the money, it is necessary that

he have at his home a daily coupon which was issued the
previous day. These daily coupons are distrbuted free of
charge at the store. No purchase is necessary to receive a
daily coupon. The coupon is not earmarked in any way, so
that it is not necessary for the registrant to receive the same
personally. Anyone can receive the coupon for the regis
trant."
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Lotteries are prohibited by sec. 348.01, Stats., which sec
tion does not define a lottery. The three essential elements
of a lottery are consideration, prize, and chance. 38 C. J.
289, 17 R. C. L. 1222, 48 A. L. R. 1116, 103 A. L. R. 866.

It is clear that the elements of prize and chance are pres
ent in the plan described above. The only question is
whether there is consideration within the meaning of the
anti-lottery law.
The practical effect of this plan is to induce large num

bers of people who never did so before to come into and buy
at the drug store. It is this increased patronage that sup
ports the plan and makes prizes possible. Without it the dis
tribution of prizes would quickly cease.

Analysis of the element of consideration is ruled by two
prior opinions of this department, XXVII Op. Atty. Gen.
190, and 225, holding that the schemes therein involved con
stitute lotteries. We conclude that this so-called "multiple-
dividend plan" likewise must be condemned as a lottery un
der sec. 348.01, Stats.

It is very doubtful that the scheme can be condemned as a
violation of the trading stamp act, sec. 100.15, Stats., as the
symbols used do not appear to be used "in connection with
the sale of any goods, wares or merchandise." That is an
essential element of an offense under the trading stamp act.
Rice V. Green, 199 Wis. 518.
NSB

Elections — Citizenship — Child born abroad in 1913,
whose father at time of such birth was citizen of United
States and had resided therein, is American citizen.

December 6,1938.

Henry J. Gramling, M. D., Seo^etary,

Board of Medical Examiners.

Your board has received from a young woman physician
an application to take an examination. This young woman
was born in France of American-born parents, who were
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American citizens at the time of her birth. You inquire
whether the fact that her parents were American citizens at
the time of her birth in France would automatically make
the young woman physician a United States citizen.
From an affidavit submitted to this office by the father of

the young woman, it appears that the father and mother
were both born in a village in the state of New York. The
father and mother resided temporarily in Grenoble, France,
while the father took postgraduate studies in a university
in that city; and it was during this time that the young
woman in question was born, November 17, 1913.
At the time of the birth of the young woman physician,

and until 1933, Title 8, chapter 1, section 6, U. S. C. A., pro
vided as follows:

"All children born out of the limits and jurisdiction of the
United States, whose fathers may be at the time of their
birth citizens of the United States, are declared to be citi
zens of the United States; but the right of citizenship shall
not descend to children whose fathers never jresided in the
United States. All such children who continue to reside out
side the United States shall, in order to receive the protec
tion of this Government, be required upon reaching the age
of eighteen years to record at an American consulate their
intention to become residents and remain citizens of the
United States and shall be further required to take the oath
of allegiance to the United States upon attaining their ma
jority. Duplicates of any evidence, registration, or other
acts required by this section shall be filed with the Depart
ment of State for record."

From your statement and the affidavit submitted it ap
pears that the father resided in the United States prior to
pursuing graduate studies in France. Inasmuch as the
young woman physician's father had resided in the United
States and was a citizen of the United States at the time of
her birth, she became a citizen of the United States by vir
tue of the statute above quoted. Wolff v. Archibald, 14 Fed.
369; Ware v. Wisner, 50 Fed. 310; Buckley v. McDonald,
33 Mont. 483, 84 Pac. 1114; State ex rel. Phelps v. Jackson,
79 Vt. 504, 65 Atl. 657.
JEW
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Criminal Law — Gambling — Lotteries — "Multiple-div
idend" daily coupon scheme violates sec. 348.01, Stats., pro
hibiting lottery.

December 6,1938.

Inspection and Enforcement Bureau.

You have submitted a circular denominated a "multiple-
dividend" daily coupon and inquire whether the scheme de
scribed therein constitutes a violation of the lottery law.
The scheme or plan of operation is used by a retail store.

An individual obtains from the retail store a so-called multi

ple-dividend registration certificate, which he signs and de
posits with the store. This certificate constitutes a perma
nent registration for that individual and is deposited in a
receptacle from which a drawing is made every day before
nine o'clock, A. M. The registration certificate is included in
every drawing. The individual then secures from the store
each day, without the necessity of making any purchase, a
"multiple-dividend" daily coupon which is valid for twenty-
four hours. Between nine o'clock, A. M., and noon, a repre
sentative of the retail store calls at the address given on the
registration certificate which was drawn that morning. If
the individual whose certificate was drawn is present and
has a signed daily coupon valid for that day, or has left
such a coupon in anticipation of the call, a "dividend" of
$1.50 in cash is paid to, or left for, the individual whose
registration certificate was drawn. In the event that the
money is not paid because the individual has not complied
with the rules and regulations, such fact will be posted in
the retail store and the $1.50 will be added to the "divi
dend" for the succeeding day. The "dividends" accrue in
multiples of $1.50 until awarded.
By art. IV, sec. 24 of the Wisconsin constitution the legis

lature is prohibited from authorizing a lottery. Sec. 348.01
of the Wisconsin statutes provides a penalty for "Any per
son who shall set up or promote any lottery for money, or
shall dispose of any property of value, real or personal, by
way of a lottery * *
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The statutes do not define "lottery." The word "has no
technical meaning distinct from its popular signification,"
and may be defined as "a scheme whereby one or more
prizes are distributed by chance among persons who have
paid or promised a consideration for a chance to win them."
State V. Williams, 108 Vt. 7, 182 A. 202; State v. Wersebe,
107 Vt. 529, 181 A. 299.

It is clear that the elements of prize and chance are pres
ent in the plan described above. The only question is
whether there is consideration within the meaning of the
anti-lottery law.
The practical effect of this plan is to induce large num

bers of people who never did so before to come into and
buy at the store. It is this increased patronage that sup
ports the plan and makes prizes possible. Without it the
distribution of prizes would quickly cease.

Analysis of the element of consideration is ruled by two
prior opinions of this department. XXVII Op. Atty. Gen.
190 and 225, holding that the schemes therein involved con
stitute lotteries. We conclude that this so-called "multiple-
dividend plan" likewise must be condemned as a lottery un
der sec. 348.01, Stats.

NSB
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Banks and Banking — Unemployment Insurance — Un
employment compensation payments due from bank prior to
time it was closed and taken over by banking commission
for purposes of liquidation constitute preferred claims in
liquidation by terms of sec. 108.23, Stats.

Special deputy banking commissioners in charge of liqui
dation of state banks and their assistants are employees of
commission and not of bank under provisions of sec. 220.08,
subsecs. (4) and (7), and sec. 108.02, subsecs. (8), (4) and
(5), Stats.

December 9,1938.

H. F. IBACH, Commissioner,

Banking Department.

You state that at the time the X Bank was placed in liqui
dation the bank had already sent in its check for its current
unemployment compensation payment due under the Wis
consin unemployment compensation act, but that the check
did not clear before the bank closed and was returned. You
state also that there were certain other contribution pay
ments due which accrued prior to the time the bank closed
which have not been paid. You ask whether these consti
tute general or preferred claims against this liquidation.

Sec. 108.23, Stats., provides:

"In the event of an employer's dissolution, reorganization,
bankruptcy, receivership, assignment for benefit of credi
tors, judicially confirmed extension proposal or composition,
or any analogous situation including the administration of
estates in courts of probate, the payments required of the
employer under this chapter shall have preference over all
claims of general creditors and shall be paid next after the
payments of preferred claims for wages."

Since the bank, as an employer under ch. 108 of the stat
utes, has been placed in the hands of the banking commis
sion for liquidation, the provisions of the above statute are
controlling and the unemployment compensation payments
due from the bank prior to the time it was closed constitute
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preferred claims in the liquidation after the payments of
preferred claims for wages.

You inquire also concerning the status under the unem
ployment compensation act of special deputy commissioners
employed in the liquidation of delinquent state banks and as
to the status of any persons they might employ to assist in
the liquidation.

Sec. 220.08, subsec. (4), Stats., provides in part:

"The commission may, under its hand and official seal,
appoint one or more special deputy commissioners, as agent
or agents, to assist it in the duty of * * * liquidation,
*  * *. The commission may from time to time authorize
a special deputy commissioner to perform such duties con
nected with such * * * liquidation * * * of the
assets of such banks or banking corporations * *

Sec. 220.08, subsec. (7) provides that the compensation of
the special deputy commissioners, and other employes and
assistants, and all expenses of supervision and liquidation
shall be fixed by the commission subject to the approval of
the local circuit court and that such compensation and ex
penses shall be paid out of the funds of the bank being
liquidated.

The terms "employe", "employer", and "employment" for
purposes of the unemployment compensation act are defined
by sec. 108.02, subsecs. (3), (4), and (5).

Sec. 108.02, subsec. (3), Stats., provides:

"'Employe' means any individual employed by an 'em
ployer' and in an 'employment' both subject to this chapter."

Sec. 108.02, subsec. (4) par. (a). Stats., provides in part:

" 'Employer,' except where the term by its context ap
plies to each employer of one or more individuals in Wis
consin, means any person, partnership, association,
*  * * including this state and any municipal corpora
tion or other political subdivision thereof, * * *"

Sec. 108.02, (5) (a), Stats., provides:



Opinions of the Attorney General 771

" 'Employment/ subject to the other provisions of this
subsection, means any service performed by an individual
for pay, including service in interstate commerce, under
any contract of service for pay or contract of hire, written
or oral, express or implied, whether such individual's con
tract was directly made with and paid by the employer or
through a person in his employ, provided the employer had
actual or constructive knowledge of such contract; and each
individual thus engaged by any employer to perform serv
ices for pay shall for the purposes of this chapter be
treated as in an 'emplojroent,' unless and until the employer
has satisfied the commission that such individual has been
and will continue to be free from the employer's control or
direction over the performance of his work both under his
contract of service and in fact, and that such work is either
outside the usual course of the employer's enterprise or per
formed outside of all the employer's places of business, and
that such individual is customarily engaged in an indepen
dently established trade, business, profession or occupation."

In view of the above provisions, this department is of the
opinion that special deputy commissioners and such assist
ants as they may employ with the authorization of the bank
ing commission are employees of the banking commission
for purposes of the unemployment compensation act, even
though such employees are paid out of the funds of the
bank in liquidation.

It is obvious that the banking commission is an employer
within the meaning of sec. 108.02, (4) (a) and that the spe
cial deputies and their assistants have been employed by the
employer to perform work in a covered employment. They
are performing services under contracts of hire made di
rectly with the employer. It is not necessary under the lan
guage of the statute that the pay come directly from the
employer, the only requirement being that they perform
"services for pay". The presumption that these deputy com
missioners and their assistants are employees is therefore
created. Furthermore, this presumption has not been over
come inasmuch as they do not perform their services free
from the direction and control of the employer. Also, these
services are performed in the usual course of the employer's
enterprise and in the employer's places of business. Like
wise, there is no showing that they are customarily engaged
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in an independently established trade, business, profession
or occupation.
The special deputy commissioners are appointed by the

banking commission as its agents. The commission deter

mines the amount of their compensation subject to court ap
proval. It has the complete right to control and direct the
work of such deputy commissioners and assistants and it
may discharge them or transfer them to other liquidations
at will. Conversely, the bank which is being liquidated has
no control over the special deputy commissioners or their
assistants.

Since the banking commission is charged with the duty
and responsibility of liquidating delinquent state banks and
is vested with complete authority over the entirety of such
proceedings,- subject only to a supervisory control by the cir
cuit court of the county in which the bank is being liqui
dated, it must be regarded as the employer of special deputy
commissioners and such assistants as may be employed for
the purpose of carrying on the liquidation. Furthermore,
such individuals cannot be excluded from the employer's de
fined pay roll under sec. 108.02, subsec. (5) (f) 2. of the
statutes inasmuch as they are not employed on an annual
salary basis. It is contemplated that the duration of the em
ployment shall not exceed the period necessary for the liqui
dation of the bank, and in any event, these people are sub
ject to discharge by the commission at any time. As the em
ployer, the banking commission is liable for the contribu
tions due under the unemployment compensation act in re
spect to such employees. However, since the employment
of special deputy commissioners and assistants is a neces
sary incident to the liquidation of a bank, these contribu
tions are expenses of liquidation under sec. 220.08, subsec.
(7), Stats., and may be charged back to the bank as such
under the provisions of that section.
NSB
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Appropriations and Expenditures — Trade Practice De
partment — Recovery Act — Codes — Pre-code expense and
obligation that became fixed under 1935 fair trade practice
statutes but which was not legal obligation at time act ex
pired by express terms thereof, but which was capable of
ripening into legal obligation upon happening of contin
gency and which contingency was fully met after passage
of ch. 3, Laws Special Session 1937 (new trade practice
act), is "fixed obligation" within meaning of sec. 110.09,
Stats., as amended by ch. 3, Laws Special Session 1937, and
is therefore obligation which present trade practice commis
sion may and should pay.

December 9,1938.

Trade Practice Department.

You have requested an opinion as to whether your depart
ment is liable for or can pay a bill rendered to your depart
ment by one A. F., a lawyer who performed services and in
curred expenses for travel and other items in connection
with the formulation of a proposed code of trade practice
standards and methods of fair competition for beauticians.
It appears from the file submitted to us and from confer
ences which we have held with the claimant and members of

the old trade practice commission that these services were
performed and the expenses incurred during the months of
March and April of 1936, and with a definite understanding
existing between the old trade practice commission and the
claimant that if a code was subsequently promulgated and
established for the industry, the claimant would be reim
bursed a reasonable fee for his services and for expenses
incurred.

The old trade practice commission customarily paid a rea
sonable amount for such services and expenses as a pre-code
expense under sec. 110.08, subsec. (1), Stats. 1935, which
provided as follows:

"Every code prescribed or approved by the governor shall
contain provisions for assessing against and collecting from
all persons, firms and corporations subject to the code, as
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employers, on a fair and equitable basis therein set forth,
(a) assessments sufficient to reimburse the state for the ex
penses incurred by it in connection with the initial promul
gation of the code and its administration, to be paid to the
state treasurer at such times and upon such certifications by
the governor as may be prescribed in said code; and (b) as
sessments sufficient to pay the expenses incurred by any
code authority or administrative agency established by such
code when covered by a budget of such code authority or
administrative agency approved by the governor."

With respect to the claim under consideration, the claim
ant does not rely upon this custom, but rather upon a defi
nite understanding that existed between him and the old
trade practice commission, which understanding has been
confirmed by the members of that commission.
A code was not established or promulgated before the ex

piration of the 1935 act. Sec. 110.02, Stats. 1985, provided
as follows:

"This chapter shall cease to be in effect and any agencies
established thereby shall cease to exist on July 25, 1987

By ch. 8, Laws Special Session 1987 (effective October 17,
1987), ch. 110, Wis. Stats. 1987, was re-enacted subject to
the changes made by the act of re-enactment (ch. 8, Laws
Special Session 1987). By the terms of sec. 1 of ch. 8, Laws
Special Session 1987, the expiration date of the 1985 act was
changed to April 1, 1989, and the 1985 act re-enacted as
above stated.

A code was established under the 1987 act. It is conceded

by all that the services performed by the claimant were ex
tremely helpful in the formulation of the code that was for
mulated and promulgated. The bulk of the preliminary in-
vestigational work had already been performed as a result
of the services performed by the claimant (and, possibly
some others), and the claimant had submitted a tentative
code prior to the expiration date of the 1985 act. That ten
tative code, with minor modifications, was the code that was
ultimately promulgated. The claimant did not submit the
statement for services until after the industry had been as-
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sessed and as a consequence there is no room in the budget
of the trade practice commission for payment of the bill
submitted. The budget is necessarily an elastic budget based
upon pre-code expenses and prospective state revenue needs
for administering the code for the particular industry. Sec.
110.08, as amended by sec. 5, ch. 3, Laws Special Session
1987, provides as follows:

«  iit rpj^g estimated cost of investigation, adminis

tration and enforcement not otherwise provided for shall be
assessed upon an equitable basis against those regulated."

There is no question but that the revenues on hand from
assessments collected against the industry are more than
sufficient to pay the claim in question. The revenues on
hand may be adequate to pay the claim and all costs for ad
ministering this particular industrial code, depending upon
whether there is sufficient elasticity in the budgetary esti
mates of the department to absorb this particular item.
In XXVI Op. Atty. Gen. 565 you were advised by this

department that code assessments due and payable under
the 1935 act could be collected under the 1937 act. On June

28, 1938* this department advised you that a bill for tele
phone service during the period from July 25, 1937, to Oc
tober 17, 1937, was not a proper item for payment, since
there was by law no trade practice department in existence
during that interval of time.

It is apparent that the present claim is not ruled by the
opinion of June 28, above referred to, since the services in
question were performed and the expenses were incurred
during a period when the trade practice department was by
law in existence.

Sec. 110.09 evidences a clear legislative intent on the part
of the legislature that any obligations which became "fixed"
under the old law should be recognized as valid binding
obligations.

The main question for determination would seem to be
whether this claim for services and expenses is such a claim
as "became fixed" within the meaning of sec. 110.09, Stats.,

as recreated by ch. 3, Laws Special Session 1937.

*Page 418 of this volume.
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The claimant's right to reimbursement, in so far as there
was anything for him to do, had become "fixed" several
months before expiration of the 1935 act. The claim became
"fixed" under the old law subject to becoming a legal obli
gation upon the happening of a contingency. When that
contingency happened, whether under the new or old law,
it is our opinion that the claim then became a legal obliga
tion.

It will be noted that sec. 110.09, as amended, refers to
"obligations that became fixed". The language is not with
reference to "fixed legal obligations", but rather "obliga
tions that became fixed". Language with reference to "fixed
legal obligations" would be entirely surplusage, as no legis
lation was needed with respect to the state having to honor
"fixed legal obligations" under the old code. A "fixed legal
obligation" under the old code was binding in any event. No
amount of legislation could make it more binding. It would
seem to follow, therefore, that when the legislature in sec.
110.09, as amended, used the term "obligations that became
fixed", the legislature referred to something less than a
"fixed legal obligation" under the old code. A fixed obliga
tion under the old code subject to ripen into a legal obliga
tion under the new upon the happening of the contingency,
would seem to be within the legislative intent of "obliga
tions that became fixed", as used in sec. 110.09, Stats., as
amended.

It is our opinion that the present trade practice depart
ment not only can, but should, pay the claim in such amount
as was customary for the allowance of similar services as a
pre-code expense by the old commission.
NSB
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Indigent, Insane, etc. — Poor Relief — Various farm aids
administered by rural rehabilitation division of FSA an
alyzed from standpoint of nature of specific form of aid and
whether it is essentially pauper aid and evidentiary value of
such aids appraised as bearing upon question of legal settle
ment under sec. 49.02, subsec. (4), Stats.

December 17,1938.

Public Welfare Department.

With respect to the various aspects of the farm security
administration (FSA), formerly the resettlement adminis
tration (RA), you inquire what effect the various farm aid
activities of that administration have upon the question of
legal settlement under sec. 49.02, subsec. (4), Stats.

For purposes of this discussion, the various agricultural
aids administered by the rural rehabilitation division of
FSA may be roughly grouped into four classifications as
follows:

1. FSA and corporation standard loans
2. FSA and corporation emergency loans
3. Grants not supported by a work agreement

a. Grants to standard loan borrowers (1 above)
b. Grants to emergency loan borrowers (2 above)
c. Grants to others (non-borrowers)

4. Grants supported by a work agreement when made to
any class of borrowers or non-borrowers

At the outset, it may be observed that it is difficult and
impossible to lay down any rule of thumb that will be ap
plicable to all cases. Whether or not a person is a pauper
and receiving aid as such is a question of fact and that ques
tion of fact oftentimes cannot be determined by reference
alone to the aid which is received and the source from which

it is received. A determination of this question of fact
oftentimes requires a critical analysis of the status of the
individual (pauper or non-pauper), not only at the time of
receiving the aid but for some considerable period of time
prior thereto, and an analysis of all the evidentiary facts
which would have any bearing upon the ultimate question
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of fact (support as a pauper) sought to be determined.
Ellington v. Industrial Comm., 225 Wis. 169, Rolling v. An-
tigo, 211 Wis. 220, Town of Saukville v. Town of Grafton,
68 Wis. 192.

All that we can do is analyze these various farm aids ad
ministered by FSA from the standpoint of the nature of the
specific form of aid and whether it is essentially a pauper
aid, and appraise its evidentiary value as bearing upon the
ultimate question of fact (support as a pauper) in what for
lack of a better term we will call the average or run of
cases.

With respect to all forms of rural rehabilitation or relief
within the scope of the rural rehabilitation program of the
FSA, it should be noted that the borrowers or clients of this
agency are confined to relief or near relief cases. A bor
rower, to be eligible, must come from those occupying that
economic status and must be unable to obtain financing or
credit from any other loaning source, governmental or pri
vate. The same is true of a recipient of a grant.
Having the foregoing in mind, we proceed to analyze the

various loan or grant activities of this agency as above
classified for the purpose of determining what effect, if any,
a particular type of loan or grant has upon the question of
support while a pauper.

1. FSA AND CORPORATION STANDARD LOANS

Neither of the above types of loans is such as to have any
particular significance with respect to the problem under
consideration. Certainly it cannot be said that they consti
tute support or relief as a pauper. Such loans are made
upon the basis of a supposedly sound farm and home man
agement plan whereby prospective income from a farm unit
is weighed and measured against prospective operating ex
penses. A loan in sirfficient amount is made so as to set up
the borrower upon an economically sound farm unit and
operating basis. The loans are amortized over a period not
to exceed five years, except in exceptional cases, and barring
unforeseen emergencies, the loans contemplate that the bor
rowers will become economically self-supporting farmers.
Such loans are in no sense relief. They are secured by the
property purchased with the proceeds of the loan and other
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property, if the borrower has any. That the borrower may
become a rehabilitated farmer, the loans and the borrowers
are supervised throughout the life of the loans by a county
rural rehabilitation supervisor. As such loans are made for
rehabilitation purposes and the very purpose and object of
the program is that of rehabilitation, it is apparent that
such loans, in so far as they are of any significance upon the
question of support while a pauper, militate against any con
cept that the borrowers are paupers or are receiving sup
port as such as the result of receiving such a loan.

2. PSA AND CORPORATION EMERGENCY LOANS

The above loans are made as indicated by the classifica
tion as the result of an emergency or under circumstances
when the borrower's economic status is such that a sound

farm and home management plan as a basis of rehabilitation
cannot be worked out for him. Emergencies may arise out
of sudden floods, droughts or any of the innumerable emer
gencies that are created by the elements beyond the control
of the borrower. Loans made under such circumstances are

of little significance in determining the question here under
consideration. It is not deemed that any loan, repayment of
which is contemplated, constitutes "support as a pauper"
within the language of the statute. Such support probably
must be in the nature of a gift or grant rather than in the
form of a repayable loan in order to be of any particular
significance upon the problem presented.

3. GRANTS NOT SUPPORTED BY A WORK AGREEMENT

a. Grants to borrowers classified in 1 above (FSA
and corporation standard borrowers)

It is not deemed that such grants are of any particular
significance upon the problem. They are made to the bor
rowers where either the farm plan, which forms the basis
for the loan, was faulty or, because of unforeseen circum
stances, the income for a particular year was less than con
templated. The grant is made to supplement the farm plan
and is made to act as a buffer between rehabilitation and

relief. It is made for the purpose of ultimately achieving
the objective of rehabilitation and during the rehabilitation
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period. To some extent and in some cases it does indicate
that the particular borrower is lower down in the economic
scale than the average run of such borrowers. The extent
to which such a grant has significance can be arrived at only
by examination into the circumstances under which the par
ticular grant was made and consideration of the number of
times that a particular borrower has had to supplement his
rehabilitation loan with grants in order to enable him to
maintain himself and family at a subsistence level. Prob
ably in the average run of cases, grants to this class of bor
rowers are of no great amount of significance. In other
cases they may be of significance especially when accom
panied with other facts tending to establish a definite pau
per status.

b. Grants made to borrowers classified in 2 above

(emergency loan borrowers)
Grants to such class of borrowers are of significance. If

the emergency loan borrower is not also a standard case,
the chances are that the borrower is so far down in the eco

nomic scale that a sound farm plan cannot be written for
him—^so far down that rehabilitation has been considered

a hopeless task, taking into consideration the whole eco
nomic set-up of such borrower. A grant made under such
circumstances is outright relief—outright support. The
whole picture is very apt to indicate a rather definite relief
or pauper status.

c. Grants made to others (non-borrowers)
Such grants are of significance. If there were a possi

bility of repayment, the aid would probably have been ex
tended in the form of an emergency loan rather than a grant
—although this does not necessarily follow in all instances.
The grant program is a difficult one to control or to admin
ister one hundred per cent perfect. Certain areas in the state
are decidedly "relief-minded and in such areas you will un
doubtedly find that the grant program has been somewhat
abused. Individuals may have received grants when they
were eligible for and could have received a standard loan or
at least an emergency loan and so that, in a particular case
under consideration, there would appear little or no excuse
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for the individual's becoming the recipient of a grant. Un
der such circumstances, the grant is of no particular sig
nificance. It does not establish a relief or pauper status.
Such cases will not be large in number but undoubtedly they
do exist. Where they exist, they will have to be appraised
accordingly. By and large, where the program has been
properly administered, a grant made to the class here under
consideration is of significance. In the great majority of in
stances, such grant made in connection with all the other
facts and circumstances of a case will probably lead to the
conclusion that the recipient was being supported by govern
ment aid while occupying a pauper status.

4. GRANTS SUPPORTED BY A WORK AGREEMENT WHEN

MADE TO ANY CLASS OP BORROWERS OR NON-BOR

ROWERS

Sec. 49.02 (4), Stats., provides;

"Every person of full age who shall have resided in any
town, village or city in this state one whole year shall
thereby gain a settlement therein; but no residence of a per
son in any town, village or city while supported therein as
a pauper or while employed on a federal works progress ad
ministration project or while enrolled in the civilian conser
vation corps or while residing in a transient camp or while
employed on any state or federal work relief program shall
operate to give such person a settlement therein. * * *"

It is apparent from the above section that the effect of a
grant being supported by a work agreement with reference
to the problem under consideration cannot be determined
by a consideration of the individual's status as a pauper
only. Consideration must also be given to whether the indi
vidual was "employed on any state or federal work relief
program". If so employed during a year in question, the ef
fect is the same upon the question of "legal settlement" as
if the individual were a pauper and receiving support as
such and without regard to this latter question.

FSA has established a works program in connection with
the grant program for a number of reasons, three major
ones of which are: (1) to prevent the recipient from feeling
that he is an object of charity or relief—to prevent his feel
ing that he is a pauper. As a condition of making the grant.
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the applicant therefor, if able-bodied, must sign a work
agreement whereby he agrees to work on such public proj
ects as are approved by the administration if and when the
county in which he resides, or any subdivision thereof, sets
up projects of needed public improvements and agrees to
employ the applicant at the prevailing wage scale for the
type of work for which the applicant is later employed. The
daily wage at which an applicant is later employed is then
applied upon the work agreement which represents the total
amount of the grant or grants given to an applicant. The
grant is thus based upon a consideration which is converted
into a wage paid by the government when the applicant is
employed. The applicant thus does not get something for
nothing but gets the grant only upon consideration that he
will furnish labor to the extent of available emplojmient
when employment is offered to him. He thus does not be
come the recipient of charity but agrees to and does earn
dollar for dollar that which he receives; (2) the grant
money expended in the state by this agency represents a
reservoir of potential employment which can well be con
verted into something lasting and of public benefit as well as
furnished in the form of relief as an outright grant which
would be of no significance to this or coming generations;
and (3) the program affords a ready means of appraising
applicants from the standpoint of whether their financial
condition is due to a combination of economic forces beyond
their control or whether it is due to indifference—a willing
ness to receive without giving value therefor. The test
comes when employment is offered a signer of a work agree
ment. Upon that test, the merit of future applications by
the same individual may be readily appraised and the pro
gram— a meritorious one when properly administered —
kept within control.
With such major considerations in mind, the administra

tion established a works relief program in connection with
the making of grants. The work agreements are not volun
tary work agreements but are rather involuntary work
agreements. Any able-bodied applicant must sign such a work
agreement before he is eligible for a grant. The grant or
relief thus furnished is distinguishable from the relief in
West Milwaukee v. Industrial Comm., 216 Wis. 29, where



Opinions of the Attorney General 783

the proposition of work or no work was left entirely optional
with the recipient of relief.
The work program of this agency has been very carefully

set up in all of the counties that have adopted the program
so as to establish an employer-employee relationship be
tween the county or other unit of government that does the
employing and the signers of these work agreements. The
government, by virtue of these work agreements, pays the
wage of the signers thereof when employed. The set-up is
very carefully worked out so as to make the signer a com-
pensable employee within the rule established by Marathon
County V. Industrial Comm., 218 Wis. 275.
As the work agreement is thus capable of being and is

converted into a wage when the signer is employed, it must
follow that a grant supported by such work agreement is of
no particular significance in determining the question of a
pauper status. The recipient furnishes consideration for
that which he receives. The foregoing is true as applied to
all class of borrowers or non-borrowers.

The grant supported by a work agreement is of even less
significance upon this question when made to any class of
cases listed in 3 above than when not supported by a work
agreement and for the obvious reason that the grant is
based upon a consideration.
The foregoing is an analysis of the effect of the work

agreement as such upon the question of a determination of
pauper status—support as a pauper. We will now consider
the effect of employment under the work agreement upon
the question of legal settlement.

It is our opinion that the program is a "federal work re
lief program" within the meaning of the statute. The stat
ute is with reference to "employment" upon a federal works
relief program and not with reference to an agreement that
contemplates future employment, i. e., not with reference to
signing of a work agreement. If, under the statute, the bor
rower is actually employed as a result of signing this work
agreement during a year under consideration, then without
regard to his status as a pauper, the effect would be the
same as if he had received support as a pauper during that
year in question.
NSB
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Public Health — Basic Science Law — Whether or not

there has been substantial compliance with sec. 147.09,
Stats., relating to granting of basic science registration, is
primarily question of fact for state board of examiners in
basic sciences.

December 20,1938.

Board of Examiners in the Basic Sciences.

Attention Robert N. Bauer, Secretary.

Our attention is called to the fact that sec. 147.09, Stats.
1925, provided for the granting of basic science certificates,
on the basis of previous practice, upon application within
sixty days after the statute went into effect. Some applica
tions were received after the expiration of the sixty-day pe
riod and the attorney general was asked for an opinion re
specting the right of the board to act upon such tardy ap
plications. In XIV Op. Atty. Gen. 570 it was ruled that the
statute was directory rather than mandatory, and that
since many persons would probably not have knowledge of
the enactment of the law within the time so limited it would
be reasonable for the board in its discretion to permit regis
tration at a later date.

This opinion was rendered on December 8, 1925, and the
board consequently extended the time for making applica
tions to August 12, 1926, this being one year from the orig
inal expiration date for filing applications. Since that time
other applications have been refused and on May 20, 1932,
the attorney general rendered another opinion to the effect
that the statute did not authorize the board to accept or
consider applications not presented until 1932. It was there
pointed out that even in the case of a directory statute there
must be substantial compliance and that compliance with a
statute seven years after its enactment when the time set
for compliance was sixty days would amount to unreason
able delay. See XXI Op. Atty. Gen. 500, 504.
You inform us that since the expiration of the extended

date one X .has made several applications for basic science
registration upon the basis of previous practice, and urges
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as a reason for considering his application that he was ill
and out of the state during the time set by the statute and
extended by the board for making application.
In view of the holding of this office in XIV Op. Atty. Gen.

570 that the provision relating to the application within the
sixty-day period is directory rather than mandatory, the
question presented to the state board of examiners in the
basic sciences is, with respect to each application, whether
there has been a substantial compliance with the statute and
that presents the question of whether a particular applica
tion has been presented within a reasonable time under all
the facts and circumstances of the particular case. Whether
there has been substantial compliance must be determined
in the first instance by the board as a question of fact. If
the board should determine that in view of the circum

stances in any particular case there has been substantial
compliance with the statute, the board may then request an
opinion from this department on the question of whether as
a matter of law the action of the board was so clearly unrea
sonable as to be in contravention of the statute. Until the

board has determined the factual question as to whether one
X has substantially complied with the statute, this depart
ment is in no position to pass upon the legal question as to
whether the finding of the board is so clearly unreasonable
as to be in contravention of the statute.

It is noted that the submission does not show for how

long a period the applicant had practiced his profession in
this state prior to February 1, 1925; when he left the state
and ceased practicing it; when he first returned to the state
after February 1, 1925; when he first made application for
license upon his return; whether his health was such that he
could practice upon his return and when he first had knowl
edge of the requirements under sec. 147.09, Stats., all of
which are deemed essential material facts upon which the
board must base its finding as to whether under all the facts
and circumstances of the case the applicant has substan
tially complied with the statute.
WHR

NSB
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Corporations — Securities Law — Purchase by issuer
from dealer of his own unregistered bonds, which were orig
inally properly registered but which were subsequently sus
pended and registration was canceled by commission, is not
in violation of blue sky law, ch. 189, Stats. Such purchase is
not sale within meaning of sec. 189.02, subsec. (6), Stats.

December 27,1938.

Banking Commission.

Attention G. M. Buenzli, Acting Director,

Securities Division.

You ask whether under the securities law a dealer may
sell the bonds of a building to the owner or debtor of the
particular issue under the presumption that such a transac
tion is a redemption. You state that these bonds were prop
erly registered at the time they were issued but that subse
quently, after sale to the public, the issue was suspended
and the registration canceled by the banking commission.
The particular transaction in question, then, involves the
purchase by the issuer, or one similarly situated, of his own
unregistered securities from a licensed dealer. From your
statement it appears that there is no principal-agent rela
tionship between the issuer and the dealer.

Sec. 189.02, subsec. (6), Stats., defines a sale for purposes
of the securities law as follows:

" 'Sale' or 'sell' includes every disposition, offer, negotia
tion, agreement, or attempt to dispose of a security or inter
est in a security for value, and every solicitation of a sub
scription or order for the purchase of a security and every
exchange of a security for property, but shall not include
the execution of orders for purchase of securities by a
licensed dealer provided such dealer acts as agent of the
purchaser, has no direct interest in the sale or distribution
of the security ordered, receives no commission, profit or
other compensation from any source other than the pur
chaser, and delivers to the purchaser written confirmation
of the order which clearly itemizes his commission, profit or
other compensation. *
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The securities law was enacted as a protective measure
against the sale of worthless or unsound securities to the in
vestors of this state. The securities division of the banking
commission is charged with the responsibility of investigat
ing the financial background of each new security proposed
for sale to the general public and only upon the approval
of that commission is the security granted registration. Ex
cept for certain exemptions which are not important here,
such registration is a necessary prerequisite to the legal
"sale" of the new security to the investing public under the
provisions of sec. 189.06, subsec. (1), Stats.
In Klatt V, Columbia, Casualty Co., 213 Wis. 12, 21, 250

N. W. 825 (1938) the court said:

"t: * * \yiien we consider that the entire purpose of

the so-called 'Blue Sky Law' is to protect the investors of
this state and to restrain the flotation and sale of improvi
dent securities, it is apparent that the law should receive
liberal construction for the purpose of carrying out that
very manifest legislative intent."

The definition of a "sale" contained in sec. 189.02, subsec.
(6), Stats., is stated in very broad language. However, con
sidering the purpose of the securities law and the legislative
intent in enacting it, such a transaction as you describe must
be construed as being entirely outside those which constitute
a "sale" within the meaning of the act. Since in this par
ticular instance the purchaser is the person who originally
issued the securities and who has direct control over the fi
nancial structure which determines their true worth, there
is no substantial reason for compliance with the usual re
quirement of registration. This buyer, being the issuer, is
the only private person in the state as to whom registration
cannot serve its intended purpose.

It appears that the transaction to which you refer oc
curred prior to the call date of the bonds. It is possible
therefore that, after his purchase, the issuer may re-issue
the bonds. Unless registration is granted in the meantime,
however, the unregistered bonds may be sold only to licensed
security dealers as an exemption under sec. 189.06, subsec.
(1), Stats. Any sale or solicitation to the general public
would still be prohibited by the provisions of sec. 189.06,
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subsec. (1), Stats. Thus the entire intent and purpose of the
securities law is accomplished and at the same time the
bonds which cannot be further issued to the public have
been taken out of circulation among private investors.
You are therefore advised that the disposition of unregis

tered bonds by a licensed security dealer to the issuer or
owner of the particular issue is not a "sale" within the pur
view of chapter 189 and that such a transaction is not a
violation of the securities law as it is now written.

NSB

MunidpaZ Corporations — Taxation — Special Assess
ments — Sec. 62.21, subsec. (1), par. (h), subds. 1 and 2,
Stats., do not authorize county treasurer to assign to city
delinquent special assessment tax certificates where city has
paid bond payments secured by special assessment out of its
general fund and returned special assessments to county as
part of its excess delinquent tax roll and where county's in
terest in excess roll has been satisfied and county is now
paying all delinquent tax money being collected for years in
question to city.

December 27,1938.

Lyall T. Beggs,

District Attorney,

Madison, Wisconsin.

You have requested an opinion upon the following facts:
For the years 1932 and 1933 the city of Madison returned

to the county treasurer in lieu of cash under par. (d), sub
sec. (1), sec. 62.21, Stats., certain special assesments. The
city of Madison had an excess delinquent tax roll with the
county for the years 1932 and 1933 and these special assess
ments became a part of such excess roll. Subsequently the
special assessment certificates were bid in at the tax sale
by the county. The county's interest in the excess roll has
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been satisfied and the county is now paying all moneys col
lected on the taxes of 1932 and 1938 to the city.
The question has arisen as to whether the city may by

passing a resolution require the special assessment certifi
cates for the years 1932 and 1933 to be assigned by the
county treasurer to the city.
Under the provisions of sec. 62.21, subsec. (1), par. (d),

Stats., special assessments which are unpaid may be re
turned to the county as delinquent and then may be ac
cepted and collected by the county in the same manner as
delinquent general taxes on real estate.
If special assessment certificates are bid in at the tax sale

and are not sold or otherwise disposed of in three years, they
may be charged back as a tax to the proper city, town or vil
lage under sec. 62.21, subsec. (1), par. (h), subd. 1, Stats.,
which reads in part as follows:

"* * * If certificates issued under the provisions of
this section are necessarily bid in at the tax sale by the
county and are not sold, redeemed or otherwise disposed of
within three years of the date of the sale thereof, the
amount of the redemption value thereof at the time may be
charged back as a tax to the proper city, town or village; but
the county shall retain such certificates and if at any time
thereafter the same shall be sold, redeemed or otherwise dis
posed of, the county treasurer shall pay the city, town or
village which returned the same the full amount received
therefor including interest and fees, or if the county shall
take tax deeds upon such certificates the amount of the re
demption value of said certificates shall be credited to the
respective town, city or village which returned the same."

After the charge back has been made in accordance with
the foregoing statute, the governing body of a town, city or
village may, under sec. 62.21, subsec. (1), par. (h) 2, re
quire the county treasurer to assign to the town, city or vil
lage the special assessment certificates which have been
charged back. Sec. 62.21, subsec. (1), par. (h) 2, Stats.,
reads in part as follows:

"* * * The county treasurer after the delinquent spe
cial assessments have been charged back to the municipality
upon demand by resolution of the governing board of the
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municipality shall assign to the municipality all certificates
which have been thus charged back. The certificates which
have been thus assigned to the municipality shall be subject
to sale by the municipal treasurer at such prices as the local
governing body shall determine or said certificates may be
used as collateral or as a trust fund for loans thereon from
any bank, corporation or individual. *

This is the only provision which we have found that gives
any authority to the county treasurer to assign delinquent
special assessment certificates to a town, city or village.
However, on the facts presented the delinquent special as
sessments were never charged back as a tax but rather were
placed on the excess delinquent roll.
In the absence of a charge back, we can find no statutory

authorization permitting the county treasurer at the re
quest of a governing body of a municipality to assign to
such municipality delinquent special assessment certificates.
Without such authorization, we must conclude that a county
treasurer has no authority to assign delinquent special as
sessment certificates to a city.
WHR
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Education — Public Officers — Liability of Teachers —
Negligence — Tort — Granting of field lesson permit for
educational tour by superintendent of schools does not lift
any liability for injury to pupils from teacher and lodge it
upon superintendent.
Such permit does not in any manner make board of edu

cation liable for such injuries.
Act of taking children from building for educational pur

poses does not in and of itself under ordinary circumstances
constitute negligence.

Written consent of parent would bar parent's recovery
for negligence predicated upon hazardous nature of particu
lar trip, but would not bar his right to recovery for any su-
peradded negligence upon part of teacher that approxi
mately results in injury. Consent of parent affects his own
cause of action only and not that of child.

December 27,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

You state that teachers in the public schools frequently
take class groups on educational tours. Specifically, you
ask: (1) Does the granting of a field lesson permit for such
tours by the superintendent lift all or some of the liability
for injury to pupils from the teacher and lodge it upon the
superintendent? (2) Does the act of the superintendent lift
the liability off the teacher and place it upon the board of
education? (3) Is the act of taking children away from the
building for any of the numerous educational purposes not
best served inside the school building itself an act of negli
gence? (4) Will the written consent of a parent in any way
affect a teacher's liability for injury to a pupil while en
gaged in an educational tour?
In an opinion to the state superintendent of schools dated

June 10, 1938, XVII Op. Atty. Gen. 395, this department
ruled that both an officer of a school and a teacher, who is
an employee of a school system, are liable for torts com
mitted while engaged in the performance of their duties.
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It should be noted, however, that it was pointed out in said
opinion that both officers and employees can be made to re
spond in damages that are proximately caused as the result
of actionable negligence on their part and that the liability
for actionable negligence is the same as that of any indi
vidual. It is our opinion that the fact that the superinten
dent granted a permit for an educational tour to be con
ducted by a teacher would not relieve said teacher from lia
bility for injury to a pupil which was the proximate result
of actionable negligence upon the part of the teacher.

Since the act of the superintendent in authorizing the con
ducting of an educational field trip would not lift the lia
bility off the teacher in the event of negligent injury to the
pupil, no liability would attach therefor to the board of edu
cation. It was held in the opinion hereinbefore referred to
that as a matter of public policy it is the law of this state
that the state and the municipal subdivisions thereof are not
liable under the doctrine of respondeat superior when en
gaged in the exercise of a governmental function for the
torts committed by officers and employees thereof. In
Apfelbacher v. State, 160 Wis. 565, 576, it was said:

"A denial of the application of the doctine of respondeat
superior to the state when exercising a governmental func
tion does not leave a person injured remediless. He has
his cause of action against the person or persons actvjdlly
committing the wrong. * * (Italics ours.)

The rule is that, the public corporation not being liable
for the reason stated, the members constituting it cannot be
charged with liability unless it be shown that they were
guilty of such misconduct in the discharge of their duties as
would render them liable as individuals. See Morrison v.

Fisher, 160 Wis. 621.

It is our opinion that the mere act of taking children
away from the school building would not, ordinarily, be an
act of negligence upon the part of the teacher or upon the
part of the superintendent.
However it should be pointed out that in certain cases the

mere act of taking the children from the building to haz
ardous places might constitute negligence. If in such a case
the parent has given his consent to the proposed trip, it is
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the opinion of this department that his cause of action
against the teacher is barred if the injury to the child re
sults, not from any superadded negligence, but solely from
the act of taking the child upon the trip in question.

Prior to the passage of our comparative negligence stat
ute, sec. 381.045, Stats., it was well settled that a parent's
right of action for injury to his child is barred by the con-
tributary negligence of the parent. Matson v. Dane County,
177 Wis. 649, 189 N. W. 154.

It is not deemed that the comparative negligence statute
would affect this particular situation, as under the statute
the parent would still be barred if the negligence of the par
ent is as great as the negligence of the one against whom
recovery is sought. In the problem under consideration, the
act of negligence, if any, of consenting to the child going
upon a particular hazardous trip would seem to be as great,
as a matter of law, as the act of negligence of the school
teacher in taking a child upon a particular trip. The negli
gence in each instance is predicated upon the same set of
facts. As a consequence, it would seem that as a matter of
law the parent's negligence must be equal to that of the neg
ligence of the teacher. Manitoivoc Trust Co. v. Bouril, 220
Wis. 627.

Furthermore, when a parent, knowing the nature of the
proposed trip, consents thereto he must be held to have as
sumed the risks inherent in such an excursion. The situa

tion is similar to that in which a parent consents to the em
ployment of his child in a dangerous occupation. The courts
have uniformly held that in such cases the parent assumes
the risks due to such employment and can not recover for
injuries resulting therefrom. 46 C. J. 1298 and cases there
cited.

It should be pointed out, however, that the parent's con
sent to the trip affects only the liability arising from the
act of taking the children upon the trip. The parent does
not and can not waive or agree to waive any superadded
negligence on the part of the teacher. In any case the con
sent of the parent can affect only his own cause of action
and not that of the child.

AGH

NSB
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Copyright — Corporation to which performers have as
signed their alleged property rights in performances as re
corded mechanically must comply with provisions of ch.
177, Stats.

December 27,1938.

Herbert J. Steffes,

District Attorney,

Milwaukee, Wisconsin.

You request our opinion as to whether the activities of
the National Association of Performing Artists, a New
York corporation, come within the provisions of ch. 177,
Stats. The corporation is an assignee of the rights, if any,
of a number of performing artists in their respective per
formances as recorded mechanically. The corporation pro
poses to license the use of these performances and restrain
unlicensed uses of them.

Sec. 177.01, subsec. (1), Stats., provides:

"No person, firm, association or corporation, other than
the true or original composer, shall, either directly or
indirectly, issue licenses or other agreements, for the
public-rendition of copyrighted musical numbers by per
sons within this state unless said person, firm, association or
corporation shall first obtain a license from the secretary of
state to transact such business within this state."

The theory upon which the corporation operates is that a
performing artist has a property right in his own per
formance similar to common law literary property and that
this right can be reserved by appropriate notice (e. g., "not
licensed for radio broadcast", etc.), upon sale of the disc
upon which the performance has been recorded. In answer
to your question, we will assume two situations: (1) that
the performers have no property right and (2) that the per
formers have a property right in the production.

Situation (1). If the performers have no property right
in the production. This alleged right must be regarded at
the present time as an extremely nebulous one. In England,
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where a criminal statute has been enacted prohibiting un
authorized recording for trade purposes, it was held in
Musical Performers' Protective Ass'n. Ltd. v. British Inter
national Pictures, Ltd., 46 T. L. R. 485 (1930), that the stat
ute did not create a property right. The rationale of the
case is that a performer had no property right at common
law in his production and that the statute did not create
such property right. The right, so far as we have been able
to determine, has been upheld in but one decision in this
country. Waring v. WDAS Broadcasting Station, 827 Pa.
433, 194 Atl. 631 (1937). In that case it was held (with
some reservations not necessary to discuss here) that a per
former has a property right in his recorded performance,
that such right can be reserved at the time the records are
sold by appropriate notice on the record label, and that a use
contrary to the terms of that notice will be .enjoined. The
Pennsylvania court dismisses the English decision above
cited in that the decision primarily involved construction of
a criminal statute. That may be conce'ded. But if a per
former had a property right at common law in his artistic
production, it would not have been necessary to interpret
the statute to determine whether a property right had been
created. The rationale of the case is that no property right
exists unless the statute created one. No cases are cited in
the Pennsylvania decision based upon common law that
would indicate that there is any such right at common law
and we have been unable to locate any cases that would sup
port such a right. If the right does not exist at conunon
law and has not been created by statute, from whence
Cometh it? The Pennsylvania court supports the position
reached in that it is but the application of common law prin
ciples to changed conditions. It impresses us that it might
be argued with considerable merit that the court created a
new right—a right that has neither common law nor legisla
tive recognition.
Thus, if a performing artist has no property right in his

production, what is the situation that is disclosed when he
attempts to license that right and where the production is
with respect to a copyrighted musical number? He obvi
ously cannot license that which does not exist. What he is
actually doing is relicensing a copyrighted number and
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without any claim of purported ownership of the right to so
license. It must stand to reason that a performer cannot,
by purporting to license that which does not exist, actually
restrain or restrict the use of a copyrighted number with
respect to which there are rights and which the performer
does not own and does not claim to own. The corporation
as assignee of that which does not exist can have no greater
rights.

If the law with respect to this alleged right is as assumed
in situation (1), what the corporation is actually doing in
so far as the production is based upon a copyrighted num
ber, is either directly or indirectly licensing that number.
This they cannot do without complying with the licensing
provisions of sec. 177.01, Stats.
On the other hand, assuming situation (2) to exist,

namely, that tjie performers have a property right in their
production in so far as those productions are based upon a
copyrighted number in protecting the right of the perform
ers as assignee thereof, the corporation must be "indirectly"
licensing the use of the copyrighted number within the lan
guage of the statute. The performer's right being superim
posed upon that of the owner of the copyright, the former
right may not be and cannot be protected without "indi
rectly'^ licensing or otherwise affecting the use of the copy
righted number. Such being true, the corporation must com
ply with the provisions of ch. 177, Stats.
NSB



Opinions op the Attorney General 797

Corpormtiom — Collection Agencies — Person engaged
in collection business on effective date of sec. 218.04, Stats.,
relating to licensing of collection agencies, is subject to pro
visions thereof regardless of fact that certain assigned
claims have been reduced to judgment.

December 28,1938.

Banking Commission.

You state that an individual who was engaged in the col
lection business prior to the passage of section 218.04,
Stats., relating to the licensing of collection agencies, se
cured a number of judgments in justice court on claims
which he held as assignee.

We are asked whether he may proceed to enforce collec
tion of these particular judgments without securing a
license under sec. 218.04.

Sec. 218.04 was created by chapter 858, Laws 1937, and
section 3 of chapter 358 provides that the act shall take ef
fect July 1, 1937.

Sec.218.04 (1) (f) reads:

" 'Collection agency' means any person engaging in the
business of collecting or receiving for payment for others of
any account, bill or other indebtedness. It shall not include
attorneys at law authorized to practice in this state and resi
dent herein, banks, express companies, building and loan as
sociations organized under the laws of Wisconsin, insurance
companies and their agents, trust companies, or professional
men's associations collecting accounts for its members on a
nonprofit basis, where such members are required by law to
have a license, diploma or permit to practice or follow their
profession, real estate brokers, real estate salesmen and
justices of the peace whose principal business is not collec
tions."

No exception is made as to accounts in the process of col
lection on the effective date of the act nor is any exception
made as to accounts which have been assigned to the collec
tor for purposes of collection in his own name. Attention is
also called to sec. 218.04 (11) which reads:
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"The provisions of this chapter shall apply to any licensee
or other person who, by any device, subterfuge or pretense
whatever, shall make a pretended purchase or a pretended
assignment of accounts from any other person for the pur
pose of evading the provisions of this section."

By implication the act would exclude the actual purchase
or actual assignment of accounts made in good faith and not
for the purpose of evading the provisions of the act. This
implication arises out of the doctrine of statutory construc
tion that the expression of one results in the exclusion of
others, expressio unius est exclusio alterius. State ex rel.
Owen V. Reisen, 164 Wis. 123.
Thus it would appear that only bona fide assignments and

not those made merely for purposes of collection would be
excluded from the operation of the act. It is to be noted, of
course, that assignments made prior to the passage of the
act can hardly be said to have been made for the purpose of
evading its provisions, but such transactions nevertheless
are to be viewed in their true light, and, as previously indi
cated, if they were made to one engaged in the collection
business for purposes of collection, they are subject to the
act on its effective date.

WHR

Intoxicating Liquors — Municipal Corporations — Beer
Licenses — Public Officers — Toivn Board Member — Sec.
176.05, subsec. (1), Stats., does not apply to members of
town board indirectly engaged in sale of beer.

December 28,1938.

Edmund H. Drager,

District Attorney,

Eagle River, Wisconsin.

You inquire whether X, a town chairman, employed by a
beer distributor, violates the provisions of sec. 176.05, sub-
sec. (1), Stats. X's duties consist of distributing beer, re-
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ceiving orders and keeping books of account. His employer's
distributing agency is not located in the town where he is
chairman, but his employer does operate a licensed tavern
therein.

Sec. 176.05, subsec. (1), Stats., provides as follows:

"Each town board, village board, and common council
may grant retail licenses, under the conditions and restric
tions in this chapter contained, to such persons entitled to a
license under this chapter as they deem proper to keep
places within their respective towns, villages, or cities for
the sale of intoxicating liquors. No member of any such
town board, village board or common council shall sell di
rectly or indirectly or offer for sale, to any person, firm, or
corporation that holds or applies for any such license any
bond, material, product, or other matter or thing that may
be used by any such licensee or prospective licensee in the
carrying on of his or its said business."

In XXIII Op. Atty. Gen. 69, it was ruled that this section
of the statutes, which was enacted by the special session of
the legislature in 1933-34, was intended to regulate the sale
of hard liquors within the state.

Sec. 176.01, subsec. (2), Stats., defines "intoxicating
liquors" as follows:

" 'Intoxicating liquors' means all ardent, spirituous, dis
tilled, or vinous liquors, liquids, or compounds, whether
medicated, proprietary, patented, or not, and by whatever
name called, containing one-half of one per cent or more of
alcohol by volume, which are fit for use for beverage pur
poses, but shall not include 'fermented malt beverages' as
defined in subsection (10) of section 66.05, which contain
less than five per centum of alcohol by weight."

In view of the foregoing, it is our opinion that X does not
violate the provisions of sec. 176.05 (1), Stats., by being
employed by a beer distributor. He is not engaged in the
sale of "intoxicating liquors" within the meaning of sec.
176.05 (1), Stats.
WHR
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Appropriations and Expendit%ires — Grain and Ware
house Commission — Under sec. 20.77, subsec. (5), Stats.,
any indebtedness incurred under appropriation which re
verts to general fund, where such indebtedness is incurred
prior to time such fund reverts, is to be paid from appropri
ation or balance thereof which reverts unless otherwise

specifically provided by law.

December 28,1938.

Grain and Warehouse Commission.

You have inquired whether expenditures contracted for
during the latter part of any fiscal year by your commission
are to be charged to that year and are to be deducted from
any of the balance which under the statutes reverts to the

general fund as of July 1 of each year.
Sec. 20.52, Stats., reads in part:

"All moneys collected or received by each and every per
son for or in behalf of the grain and warehouse commission
shall be paid within one week of receipt into the general
fund, and are appropriated therefrom to said commission
for the execution of its functions; but any balance in ex
cess of sixty thousand dollars standing to the credit of said
commission on July first of any year shall revert to the gen
eral fund. * *

In X Op. Atty. Gen. 1125 it was ruled that where goods
are ordered by a state department and the order is accepted
during a certain fiscal year but not delivered until the ensu
ing fiscal year, the bill is payable out of the appropriation
for the fiscal year in which they are ordered. See also X Op.
Atty. Gen. 1084.
You are therefore advised, as far as the first part of your

question is concerned, that materials ordered during one
fiscal year and delivered during the ensuing fiscal year are
to be charged to the appropriation of the fiscal year in which
ordered.

However, a further question arises in this case because of
the peculiar provision of the above statute contained in the
words "but any balance in excess of sixty thousand dollars
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standing to the credit of said commission on July first of
any year shall revert to the general fund."
We are informed that the books of the secretary of state

are kept on a cash basis, and assuming, for instance, that
your appropriation had sixty-five thousand dollars standing
to its credit on the books of the secretary of state as of July
1, five thousand dollars of this sum would revert to the gen
eral fund regardless of the fact that there might be out
standing orders of five thousand dollars against the appro
priation for goods purchased in May or June but not yet de
livered and paid for.

Therefore the real question which arises is whether the
bills totaling five thousand dollars are to be paid out of the
sixty thousand dollars standing to your credit or out of the
five thousand dolars which reverts to the general fund.
The answer to this question is found in another section of

the statutes, sec. 20.77, subsec. (5), which reads:

"Where any appropriation is repealed or any balance of
an appropriation is caused to revert, any indebtedness in
curred under the authority of such appropriation or balance
prior to the time as of which such repeal or reversion of
balance is to take effect, shall be paid from the appropria
tion or balance thus repealed or reverted as the case may be
unless otherwise specifically provided by law."

It seems perfectly clear under the wording of th^ fore
going statute that materials ordered prior to July 1 should
be paid for, under our assumed set of facts, out of the five
thousand dollars which reverts to the general fund on July
1 rather than out of the sixty thousand dollars standing to
your credit under sec. 20.52, Stats.
WHR
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Bridges and Highways — Town Highways — Action of
town board in laying out highway pursuant to petition un
der sec. 80.02, Stats., is discretionary.

December 28,1938.

Sidney J. Hanson,

District Attorney,

Richland Center, Wisconsin.

You have inquired whether a town board is required to
construct and maintain a highway at public expense, which
highway will serve only the farms adjacent to the public
highway and running from the public highway to the build
ings on such premises where the town board has been peti
tioned to lay out such a highway under sec. 80.02, Stats.

Sec. 80.02, Stats., provides that six or more resident free
holders or homesteaders may petition the town board to lay
out a town highway. If the laying out of such highway re
quires the construction of a bridge costing more than one
thousand dollars, exclusive of donations, an order of the
town board laying out the same is not effective until ap
proved by the town electors. XIV Op. Atty. Gen. 511. Upon
the filing of a petition, the town board shall make out a no
tice fixing the time and place to decide on the application of
sec. 80.05, Stats. The supervisors are then required to meet
at the time and place fixed in said notice and upon being
satisfied that proper notice has been given shall hold a hear
ing on the application. Under sec. 80.06 the board "shall de
cide upon the application and shall grant or refuse the same
as they shall deem best for the public good; * *
If the town board fails to file an order as required by sec.

80.07 within ten days after a hearing, it is deemed to have
decided against the application. State ex rel. Thompson v.
Eg gen, 206 Wis. 651 and Ruhland v. Supervisors of Hazel
Green, 55 Wis. 664.

Any person aggrieved by such an order may appeal as
provided in sees. 80.17 to 80.22, Stats. I Op. Atty. Gen. 52.
By the terms of sec. 80.06, the town supervisors have dis

cretion to lay out a town highway, since such supervisors
"shall grant or refuse the same [application] as they shall
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deem best for the public good." This construction is sup
ported by the case of Florsheim v. Patterson, 208 Wis. 590.
In that case action was brought to restrain the town

board of the town of Flambeau from hearing a petition to
lay out a highway. The court refused to grant an injunction
and in so doing, said, at page 594:

*  * A town board may, in its discretion, decide
against an application, and the commissioners, on appeal, if
an appeal be taken, may affirm the order of the town board.
Until an order laying out a highway is made, the aid of a
court of equity may not be invoked to restrain action by a
town board. No one can foretell whether an application will
be granted or denied. In such a situation equity should not
restrain a town board from acting. Obviously, until a town
board has acted and has ordered a highway to be laid out no
injury or harm can be said to be threatened and equity
should not interfere with the duty of the town board to meet
and decide."

The court again indicated that the town board has discre
tion to deny or grant a petition to lay out a town highway
when it said in Moll v. Benckler, 30 Wis. 584, at page 585:

"* * * It is probably true, as argued by the counsel
for the defendant, that when the supervisors of a town lay
out a public highway, the courts cannot inquire whether the
same was required by the public wants or necessities. It
may well be held in such case that the supervisors are the
ultimate judges of the public necessity or the utility of the
highway thus laid out and established by them."

In view of the express language of sec. 80.06, Stats., and
what was said in the above cases, it is clear that a town
board has discretion in laying out a town highway upon a
petition being filed pursuant to sec. 80.02, Stats.
WHR
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Taxation — Inheritance Taxes — County is not entitled
to seven and one-half per cent or any other portion of emer
gency tax on property transfers imposed by sec. 4, ch. 14,
Laws Special Session 1937, nor of transfer tax imposed by
sec. 72.50, Stats.

Public administrators are entitled to no fees out of tax

collected under sec. 4, ch. 14, Laws Special Session 1937.

December 28,1938.

Solomon Levitan,

State Treasurer.

You call our attention to sec. 4 of chapter 14, Laws Spe
cial Session, 1937, which imposes an emergency tax upon all
transfers of property which are taxable under the provi
sions of chapter 72 of the statutes, and you inquire whether
counties are entitled to seven and one-half per cent of this
tax and if public administrators are entitled to any fees
therefrom. You have also inquired in a subsequent com
munication whether the county is entitled to seven and one-
half per cent of the estate tax imposed by sec. 72.50, Wis.
Stats.

Chapter 72 provides for the levying, collection and distri
bution of inheritance taxes. Sec. 72.20 reads:

"The county treasurer shall retain for the use of the
county, out of all taxes paid and accounted for by him each
year under sections 72.01 to 72.24, inclusive, seven and one-
half per cent on all sums so collected by or paid to said
treasurer."

Subsec. (1), sec. 11, ch. 490, Laws 1935, imposes an emer
gency tax for relief purposes upon all transfers of property
taxable under the provisions of ch. 72. Subsec. (2), sec. 11,
provides for the administration, assessment and collection
of such taxes and specifically provides as follows:

entire proceeds of said tax shall be paid
into the general fund for emergency relief purposes."
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By virtue of sec. 4, eh. 14, Laws Special Session, 1937,
the above quoted portion of the statute now reads:

"* * * provided, however, that the entire amount of
said emergency tax shall be collected and paid into the gen
eral fund."

The language of the two enactments is practically the
same so far as your inquiry is concerned and in XXVI Op.
Atty. Gen. 288, in construing the law as it existed under the
1985 statute, it was ruled that inasmuch as this was a spe
cial emergency tax and there was no provision in the law
authorizing the county to retain any part of the tax so col
lected, the entire proceeds should be paid into the general
fund.

Nor is there any provision in the statute either before or
after the change made by chapter 14, Laws Special Session,
1987, which entitles public administrators to claim any fees
from such taxes. The entire amount collected by the county
must be paid into the general fund of the state.
Turning now to the estate tax imposed by section 72.50

Stats., we call attention to the last sentence thereof which
reads:

"* * * The tax imposed herein shall be collected by
the several county treasurers for the use of the state, and
shall be accounted for and paid into the state treasury
within the time and in the manner specified in section
72.19."

Thus it becomes necessary to refer to the provisions of
sec. 72.19 on the question of disposition of the proceeds of
the tax. Sec. 72.19 reads:

"Each county treasurer shall make a report under oath,
to the state treasurer, on and prior to the fifth day of Janu
ary, April, July, and October of each year, of all taxes re
ceived by him under the inheritance tax laws, up to the first
day of each of said months, stating for what estate and by
whom and when paid. The county treasurer shall also set
forth in such report the fees of the public administrator
paid in each such estate, as well as expenses of collection.
The form of such report shall be prescribed by the state
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treasurer. He shall at the same time pay the state treasurer
all the taxes received by him under the inheritance tax laws
and not previously paid into the state treasury, and for all
such taxes collected by him and not paid into the state treas
ury, within the times herein required, he shall pay interest
at the rate of ten per cent per annum."

The words "all the taxes" used in the foregoing statute
permit of no exceptions and leave no room for construction.

Sec. 72.20, previously referred to, makes provision for re
tention by the county of seven and one-half per cent of the
taxes collected under sees. 72.01 to 72.24 inclusive, but this
provision may not be enlarged by construction so as to in
clude any portion of the tax imposed by sec. 72.50. If the
legislature had intended to include such tax in the provi
sions of sec. 72.20 it could easily have said so, and under fa
miliar rules of statutory construction its inclusion of the
taxes collected under sees. 72.01 to 72.24 results by implica
tion in the exclusion of taxes levied under any other sec
tions of the statutes. You are, therefore advised that the
county is not entitled to any portion of the proceeds of taxes
imposed by sec. 72.50.
WHR

Dairy and Food — Article may not be sold as "table
spread" if it lacks any of ingredients essential to its use as
such.

December 29,1938.

Department op Agriculture «& Markets.

Attention Harry Klueter, Chief Chemist.

You call our attention to the sale of a product under the
name of "Cali-Bear". The label describes it as a "Two-in-

One Table Spread". It is composed of lactose (milk sugar),
salt, vegetable gum, sodium bicarbonate and U. S. certified
color.
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The product in the form in which it is sold is not an edi
ble article of food but is to be mixed with butter, marga
rine and milk.

We are asked whether this product may be sold as a table
spread when in fact it is not usable as such.
The product as described is clearly subject to the provi

sions of ch. 97 of the statutes. A compound intended to be
used as an ingredient in the composition of food is an article
of food within the definition contained in sec. 97.01, Stats.
McCarthy v. State, 170 Wis. 516.

Sec. 97.25, after stating that no person shall offer for sale
any article of food that is adulterated, covers the subject of
adulteration under seven different specifications. These
specifications are contained in subsec. (3) and one proviso
reads;

"* * * provided, that any article of food which is not
adulterated under the provisions of the fourth, fifth, sixth
and seventh specifications of this section, and which does
not contain any filler or ingredient which debases without
adding food value, shall not be deemed adulterated in the
case of mixtures or compounds sold under their own dis
tinct nanies or under coined names, if the same be so la
beled, branded or tagged as plainly to show their true char
acter and composition * *

Lacking information which would indicate that "Cali-
Bear" violates any of the provisions contained in the fourth,
fifth, sixth and seventh specifications in sec. 97.25, subsec.
(3), Stats., we are of the opinion that the product comes
clearly within the protection of the proviso abo.ve quoted
when so labeled as to indicate its true character and com

position unless by the use of the coloring matter the product
is intended to imitate the genuine color of another

substance.

However, when labeled "Two-in-One Table Spread," this
product does not come within the terms of the above proviso
and violates the provisions of the third specification of sub
sec. (3), which reads:

«* # * third, if any valuable or necessary ingredient

has been wholly or in part abstracted from it, or if it is be-
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low that standard of quality, strength or purity represented
to the purchaser or consumer; * *

When a product is labeled as a table spread and ingredi
ents necessary to make it a table spread are missing, such
elements are subtracted from the product within the inten
tion of the statute. Thus the product is not of the quality
represented to the purchaser or consumer and therefore
may not be legally sold as a table spread.
OSL

WHR

Bridges and Highways — Signs — Elections — Cam
paign material in form of placards and posters, advertising
candidacy of individual, are signs and when placed within
limits of public street or highway violate sec. 86.19, Stats.

December 29,1938.

Jacob A. Fessler,

District Attorney,

Sheboygan, Wisconsin.

You state that several candidates for state and county of
fices have fastened their campaign material on trees and
posts along the highways within Sheboygan county. This
campaign, material was not placed upon structures erected
by the candidates or their agents, but only upon trees and
posts already located within the boundaries of the highway.
You inquire whether the fastening of campaign material on
trees and posts within the highway constitutes a violation
of sec. 86.19, subsec. (1), Stats., which provides in part as
follows:

"No sign shall be placed within the limits of any public
street or highway except such as are necessary for the guid
ance or warning of travel or as provided by section 66.45.
He « !)( "
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Sec. 66.45, Stats., relates to the erection of barriers across
streets for play purposes and is not here material.

Subsec. (2), sec. 86.19, Stats., provides:

"The state highway commission shall prescribe regula
tions with respect to the erection of signs on public high
ways. Such regulations shall be published in the official
state paper and shall have the full force of law within thirty
days after such publication. No advertising sign shall use
prominently any words, or combination of words, commonly
used for the guidance or warning of travel, nor shall any
advertising sign be erected or be permitted to remain in any
place or manner so as to be a cause of danger to travel on
the highways, either by reason of causing an obstruction to
the view or otherwise."

Subsec. (3), sec. 86.19, Stats., provides a fine for viola
tion of sec. 86.19.

Subsec. (4) permits the erection of monuments or mark
ers within the limits of public streets and highways, if ap
proved by the state highway commission.
The signs referred to in the first sentence of sec. 86.19,

subsec. (2), Stats., are those signs which "are necessary for
the guidance or warning of travel * * It may be
urged that political signs in the highway are signs that "are
necessary for the guidance or warning" of travelers, but it
probably goes without saying that such signs are not such
necessary guidance and warning signs for travel as are con
templated by sec. 86.19, subsec. (2), Stats.

If the political advertising referred to comes within the
meaning of the word "sign" as used in sec. 86.19, Stats., it
seems apparent that the advertising does not come within
any of the statutory exceptions with respect to signs that
may be placed in the highway without the consent of the
state highway commission. The statutes contain no defini
tion of the term "sign" and the word has not acquired any
technical, peculiar, or other appropriate meaning in the law.
It must be construed and understood according to its com
mon and approved usage, unless such construction would be
inconsistent with the manifest intent of the legislature. Sec.
370.01, subsec. (1), Stats. "Sign" is defined in Webster's
International Dictionary:
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"That by which anything is made known or represented;
*  * * something serving to indicate the existence, or
preserve the memory of, a thing; a token * * * a pub
licly displayed token or notice * *

In the same dictionary "notice" is defined as follows:

"Intelligence, by whatever means communicated; infor
mation * * * announcement; * * * a written or
printed sign, or the like, communicating information
*  * * as, to put a notice on a door * *

You do not describe in detail the campaign material re
ferred to in your letter. Presumably you refer to cardboard
and cloth posters and placards, such as are commonly used
by candidates. The obvious purpose of such posters and
placards is to notify, advertise and remind the public in
general of the fact that certain individuals are candidates
for public office. These placards and posters are a means or
method by which the information as to the candidacy is
communicated to the public. In our opinion these campaign
placards and posters are signs, and their placement within
the limits of any public highway or street is prohibited by
sec. 86.19, Stats.

JRW

NSB

Banks and Banking — State bank may not issue pre
ferred stock containing "cut back" provision.

December 29,1938.

H. F. Ibach, Commissioner,
Banking Commission.

You inform us that a certain state bank which has issued

and has outstanding capital debentures, now held by the Re
construction Finance Corporation, desires to retire the de
bentures and to issue in their stead preferred stock pursuant
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to the provisions of sec. 221.047 Stats. As a part of the plan
the bank desires that the preferred stock have a par value of
$50.00 per share, but expressly provide that in the event of
liquidation it will have a liquidating value of $100.00 per
share. This feature is referred to as a "cut back".

Sec. 221.047, subsec. (6), Stats., provides in part as
follows:

"* * * If the bank is placed in liquidation, no pay
ment shall be made to the holders of the capital stock until
the holders of the preferred stock have been paid in full the
par value of such stock plus all cumulative dividends."

In view of this provision of the above statute, you inquire
whether or not a state bank is authorized to issue pre
ferred stock with a "cut back" provision as outlined above.

In dealing with transactions involving the manipulation
of capital stock great care must be exercised to see that the
banking laws of the state are complied with in every respect.
The capital stock of a bank is a trust fund for the benefit
and protection of the depositors and creditors of the bank.
Therefore, it is of the highest importance that the funds
should be kept unimpaired, 7 Am. Jur. 50. The proposed
"cut back" provision is intended to have the effect of reduc
ing the outstanding book capitalization of the bank, so as
to make available for the purpose of writing off certain
debts and other assets of the bank of uncertain value which

cannot be done under the present capital structure because it
would impair the capital stock.

Under sec. 221.047 (5) the common stockholders of bank
shares are liable to an assessment when a deficiency of as
sets exists while the preferred shareholders are not liable
to any such an assessment. If the effect of the plan in ques
tion would be in fact to reduce the bank's liability to the
holders of capital debentures or preferred stock, then the
preferred, rather than the common, stockholders of the bank
would be making good an impairment of the bank's capital.
This result is not contemplated by the statutes, and un
doubtedly would not be acceptable to the present holders of
the capital debentures. On the other hand, if the inclusion
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of the "cut back" provision in the proposed preferred stock
issue has the desired effect of guaranteeing to the preferred
stockholders a liquidating value of twice the listed par value,
the listed par value of the stock would not correctly reflect
the financial structure of the bank. The bank's true liability
to its preferred shareholders would not be apparent from an
examination of its financial statements. To permit this
would be no different than permitting a bank to list as its
liability to its shareholders the amount realized upon the
sale of its stock, although the par value was greater. Yet the
latter is not allowed because the bank's true liability to its
shareholders is not properly reflected in its financial state
ments. It necessarily follows then that the proposed "cut
back" provision is not permissible for the same reasons.

Therefore, it is our opinion, that a state bank is not au
thorized to issue preferred stock containing a "cut back"
provision.
HHP

Oil Inspection — Oil inspectors may measure devices and
pumps used in measuring gasoline to determine whether
they comply with rules and regulations of department of ag
riculture and markets.

Cost of inspecting gasoline measuring devices, pumps and
equipment necessary therefor may not be included in oil in
spection fees which may be collected under sec. 168.16, Stats.

December 29,1938.

Inspection and Enforcement Bureau.

You inquire whether oil inspectors have authority to
measure gasoline pumps and whether the services and equip
ment necessary for measuring said pumps may be paid for
out of oil inspection fees.

Sec. 168.14, Stats., provides in part as follows:

%



Opinions of the Attorney General 813

*  jf * :i! * gasoline, benzine, naphtha or

other like product of petroleum is sold by a dealer for im
mediate use in a motor vehicle, then delivery shall be made
from undergi'ound containers or tanks by means of a hose,
through a measuring device or pump complying with the
rules and regulations of the dairy and food commissioner,
*  * *. It shall be the duty of the state supervisor of in
spectors and his deputies to enforce the provisions of sec
tions 168.03 to 168.14, inclusive."

The oil inspectors referred to in your letter are deputies
of the state supervisor of inspectors (sec. 168.01).
The aforementioned provision, relating to rules and regu

lations governing gasoline measuring devices and pumps,
was enacted by chapter 438, Laws 1927, when there was a
dairy and food commissioner, who had authority to make
said rules and regulations. By chapter 479, Laws 1929, the
duty of preparing rules and regulations concerning gasoline
measuring devices and pumps was placed upon the depart
ment of agriculture and markets in chapter 98, Wisconsin
statutes, and such duty is still so placed, under sec. 98.02,
subsec. (5), Stats.
A part of ch. 479, Laws 1929, created what was formerly

sec. 98.01 and read as follows:

"Whenever in this chapter or elsewhere in the statutes
the terms *dairy and food commissioner' or 'superintendent
of weights and measures' or the term 'commissioner' refer
ring to the dairy and food commissioner are used, the said
terms shall be understood and construed to refer to the
department of agriculture and markets."

In connection with the provisions contained in the stat
utes relating to authority to prepare rules and regulations,
the former dairy and food commissioner and the present de
partment of agriculture and markets have promulgated a
number of rules and regulations. As a practical proposition,
in order for an inspector to determine whether a dealer is
complying with those rules and regulations concerning gas
oline measuring devices and pumps, it is necessary for the
inspector to measure such devices and pumps.

Although sec. 168.14 refers to rules and regulations of the
dairy and food commissioner, and at present there is no
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dairy and food commissioner, it is obvious from the provi
sions of sec. 98.01, Stats. 1929, quoted above, that the legis
lature intended that sec. 168.14 be read with the words "de

partment of agriculture and markets" inserted in place of
"dairy and food commissioner." Only in this way does the
statute make sense. Moreover, it is presumed in determin
ing the legislative intent in enacting a statute that the law-
making body intended to pass a workable and practical
statute and one which would not lead to absurd results.

Weiherg v, Kellogg, 188 Wis. 97, 205 N. W. 896. Where a
statute, although itself unambiguous in language, provides
absurd results when applied to actually existing conditions,
the court must seek the legislative intent by considering the
relation of the statute to the general scheme of statutes of
which it forms a part, and from such consideration deter
mine how the statute was intended to be applied. State ex
rel. Morgan v. Dornbrook, 188 Wis. 426, 206 N. W. 55.
A statutory grant of power or right carries with it, by im

plication, everything necessary to carry out the power or
right and make it effectual and complete. 59 C. J. page
973; Providence etc. R. Co. v. Norwich, etc. R. Co., 188
Mass. 277; Wakefield v. Brophy, 122 N. Y. S. 632.
Laws should be given a reasonable, sensible construction.

Calumet Service Co. v. City of Chilton, 148 Wis. 334, 135
N. W. 131.

It must be assumed that the legislature did not intend to
legislate in vain. Haas v. Welch, 207 Wis. 84, 240 N. W.
789.

If it be held that the oil inspectors have the duty to en
force the rules and regulations with respect to gasoline
measuring devices and pumps but do not have authority to
do so, it would follow that the legislature had legislated in
vain in imposing the duty. It is our opinion that the oil in
spectors, for the purpose of ascertaining that there is com
pliance with rules and regulations of the department of ag
riculture and markets, do have authority to measure devices
and pumps used in measuring gasoline.

In answer to your second question, your attention is di
rected to the provisions of sec. 168.16, Stats., providing in
part as follows:
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"Every deputy inspector of illuminating oils shall de
mand and receive from the owner or other person for whom
or at whose request he shall examine or test any oil, gaso
line, benzine, naphtha or such other like products of petro
leum or sample thereof, as provided by law, an inspection
fee of four cents for every single cask, barrel, package or
sample so inspected. Within fifteen days after the close of
each fiscal year the supervisor of inspectors of illuminating
oils shall determine what the cost of inspection of illuminat
ing oils, gasolines, benzines, naphtha and other like products
of petroleum has been for the preceding fiscal year, and
shall divide that cost by the number of barrels, casks, pack
ages and samples inspected. If the cost so calculated is less
than four cents per barrel he shall so publicly certify and
shall fix the nearest one-half cent above such calculated cost
as the fee to be charged for such inspection fees during the
then current fiscal year and for thirty days next succeed
ing. * * * From thirty days after the close of the pre
ceding fiscal year until thirty days after the close of the
then current fiscal year the said certified fee shall be the fee
which each deputy inspector shall demand and collect in lieu
of the legal fee heretofore provided and fixed. * *

Under the above section the supervisor of illuminating
oils is authorized to collect, as inspection fees only, the ap
proximate cost of inspection "of illuminating oils, gasolines,
benzines, naphtha and other like products of petroleum."
Neither he nor his oil inspectors are authorized under this,
or any other section, to collect the cost of inspecting gasoline
measuring devices or pumps, or the equipment necessary
therefor, from the owners of such devices or pumps, or any
other person or persons.

JRW
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Corporations — Securities Law — Contract whereby cus
tomer furnishes money to securities company for purpose
of speculating in stocks and commodities on security and
commodity exchanges and whereby company retains forty
per cent of net profits for its trading services constitutes
sale of securities under sec. 189.02, subsecs. (6) and (7),
Stats.

December 80,1938.

Banking Commission.

You have inquired whether the solicitation and sale of so-
called trading accounts under the following circumstances
constitutes sale of securities within the meaning oif our se
curities law.

A Minnesota securities company not licensed in Wiscon
sin employs an agent, also unlicensed in Wisconsin, to solicit
and obtain moneys from Wisconsin citizens to be used by
the Minnesota company for trading in stocks or commodi
ties listed on recognized security and commodity exchanges.
The company agrees in writing to furnish written state
ments of net profits or losses every thirty days after deduct
ing forty per cent of any net profits as compensation for its
trading service. When and if trading losses impair the ac
count to the extent of forty per cent, the account is to be
liquidated and the proceeds remitted to the customer. Upon
written notice by the customer or at the election of the com
pany, all or any part of the account is to be liquidated and
paid to the customer within thirty days of such written no
tice. Other provisions are contained in the agreement, but
the foregoing constitutes the essential portions as far as the
present discussion is concerned.
Sec. 189.02, subsec. (6), Stats., defines "sale" as follows:

" 'Sale' or 'sell' includes every disposition, offer, negotia
tion, agreement, or attempt to dispose of a security or inter
est in a security for value, and every solicitation of a sub
scription or order for the purchase of a security and every
exchange of a security for property, but shall not include
the execution of orders for purchase of securities by a li
censed dealer provided such dealer acts as agent of the pur-
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chaser, has no direct interest in the sale or distribution of
the security ordered, receives no commission, profit or other
compensation from any source other than the purchaser,
and delivers to the purchaser written confirmation of the
order which clearly itemizes his commission, profit or other
compensation. Securities given or delivered with or as a
bonus on account of any purchase of securities or of any
other thing are conclusively presumed to constitute a part of
the subject of such purchase and to have been sold for
value."

Sec. 189.02 (7) defines "security" as follows:

" 'Security' or 'securities' includes all bonds, stocks, bene
ficial interests, investment contracts, interests in oil, gas or
mining leases or royalties, preorganization subscriptions or
certificates, land trust certificates, collateral trust cer
tificates, mortgage certificates, certificates of interest in
a profit-sharing agreement, notes, debentures, or other evi
dences of debt or of interest in or lien upon any or all of the
property or profits of an issuer, any interest in the profits of
a venture, the memberships of corporations organized with
out capital stock, and all other instruments or interests com
monly known as securities."

The foregoing statutory definitions are interdependent,
and it is apparent that the real question presented is
whether the memorandum or agreement furnished the cus
tomer constitutes a "security".

In the case of Klatt v. Columbia Casualty Co., 213 Wis.
12, 21, our court said:

*  * When we consider that the entire purpose of

the so-called 'Blue Sky Law' is to protect the investors of
this state and to restrain the flotation and sale of improvi
dent securities, it is apparent that the law should receive
liberal construction for the purpose of carrying out that
very manifest legislative intent. * * *"

A situation parallel to that which exists in the present in
stance was considered in the case of Securities & Exchange
Commission v. Wickham, 12 F. Sup. 245, where a contract
was issued by the defendant whereby the purchaser put up
money with the defendant who used it in speculating pri-
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marily in the grain and stock markets and whereby earn
ings, if any, were to be divided sixty per cent to the pur
chaser and forty per cent to the defendant with financial
losses being sustained by the purchaser. This contract was
held to be a "security" within the meaning of the federal
statute requiring registration of securities issued in inter
state commerce. 15 U. S. C. A. 77a. This statute is very
similar to our sec. 189.02 (7) and the court said at pages
248-249:

Whether one invests money in the proverbial
gold mine where he receives a certificate evidencing his con
tribution and resulting interest in the profits which are an
ticipated, or invests in a speculative venture by reason of
the claimed skill and experience of a grain and stock market
manipulator to make profits, the transactions cannot be ra
tionally distinguished in determining the dealings which
Congress intended to regulate in using the term 'investment
contract.' Both are investments that the law seeks to super
vise and regulate to prevent abuses and afford the investing
public some measure of protection. Both entail the issu
ance of a security. In one the investor expects profits by
reason of the gold to be mined; in the other, by reason of the
skill and experience of the defendant in the market. In both,
the opportunities for fraud are notorious.
"In any event, if resort must be made to any other portion

of the act, the phrase 'certificate of interest or participa
tion in any profit-sharing agreement' is amply inclusive to
embrace the contract in question. * * *"

It should be noted in connection with the point discussed
in the last paragraph quoted above that the Wisconsin stat
ute is practically identical with the wording of the federal
statute. Our statute reads "certificates of interest in a prof
it-sharing agreement". The similarity of language compels
the adoption of the same view as that expressed in the
Wickham case and you are, therefore, advised that the
transactions in question constitute sales of securities under
the Wisconsin securities law. For a further discussion of
what constitutes a "security" under sec. 189.02 (7), see
XXVI Op. Atty. Gen. 370 and authorities therein cited.
WHR
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Banks and Banking — Plan for sale of aluminum ware
whereby customers may buy stamps for ten cents each,
which are placed in book and which are redeemable only in
goods, wares and merchandise subsequently to be selected
and purchased, does not constitute unauthorized banking
under sec. 224.02, Stats.

December 30,1988.

Banking Commission.

Attention H. F. Ibach, Commissioner.

You state that a certain company has developed a plan
for the sale of aluminum ware whereby customers may buy
stamps for ten cents each at their convenience and place
them in a book which is furnished by the store where the
stamps were purchased. When the book is filled to the ex
tent necessary to purchase any particular item of aluminum
ware the customer may then purchase that item by turning
in the book.

You ask whether such a plan would be held to constitute
doing a banking business as defined by sec. 224.02 of the
statutes.

Sec. 224.02, Stats., provides:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is
made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing,
«  ̂ "

The advertising circular which you enclose was appar
ently prepared by the company which manufactures the
aluminum ware and was sent to a retail store as a guide to
the plan and an indication of the terms of the contract un
der which the aluminum ware is to be sold. In outlining the
plan the circular contains these statements:

"Stamps will be accepted at full value on the low price
of any * * * utensil."
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"They [stamps] will be accepted at their full cash value
on the purchase of any * * * utensil at the amazingly
low prices shown."

"Stamps will be redeemed only at the store in which they
were purchased."

Nowhere in the advertisement is any mention made of a
privilege of redeeming the stamps for cash in lieu of mer
chandise.

This department had occasion to rule upon a similar ques
tion in XXVII Op. Atty. Gen. 556, where the authorities are
collected. As is there stated, all of the cases which have
b^n held to be violations of sec. 224.02 have involved a pro
vision which entitled the customer or depositor to a return
of all or a part of the deposit. See also XXVI Op. Atty.
Gen. 463.

The plan under consideration here contains no such pro
vision ; in fact, it clearly states in several places that stamps
may be redeemed v/pon the putchase of aluminum wave and
such method of redemption appears to be exclusive. There
is, therefore, no provision under which one who has pur
chased stamps could claim the right to a return of all or any
part of his money upon surrender of the stamps instead of
exchanging them for aluminum ware.
The purpose of sec. 224.02 is obviously to insure the

safety of deposits which may be withdrawn in cash. There
is no violation of sec. 224.02 when money is deposited with a
store for the purpose of enabling the depositor to purchase
goods at that store and where the money is actually used for
that purpose. MacLaren v. State, 141 Wis. 577, 124 N W
667 (1910). * *
You are therefore advised that the plan as outlined by the

advertising circular does not constitute a violation of sec.
224.02, Stats., since it does not confer a right upon the pur
chaser to demand the return of his money instead of re
deeming the stamps for aluminum ware.
NSB
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Criminal Law — Prisons — Prisotiers — Sentences —
Where one A was sentenced to state prison for two years
and at time of sentence sentence was suspended and defend
ant was placed on probation to state board of control, subse
quent sentence for violation of parole "for balance of said
two year term as provided by law" is construed to mean
that two-year sentence starts on date prisoner is received
at state prison as provided by sec. 57.03, Stats.

December 80,1938.

Board of Control.

You have submitted a letter from Mr. John Burke, acting
warden of the state prison, together with a copy of a com
mitment order. It appears that A was in due form of law
convicted of the crime of forgery and said court did on the
16th day of August, 1938, pass sentence upon him as
follows:

"Upon your plea of guilty it is the sentence of the Court
that you * * * be confined in the State Prison at Wau-
pun for a period of two years. That such sentence be sus
pended during your good behavior and you are placed on
probation to the State Board of Control of Wisconsin for
that period of time.
"That on the 12th day of November, 1938, upon com

plaint being made to the said Court that said * * *
[A] had violated his parole and good behavior, the court or
der that said suspension of sentence be rescinded and that
said * * * [A] be forthwith committed to the State
Prison and confined therein for the balance of said two year
term as provided by law."

You inquire whether this sentence begins on the 16th day
of August, 1938, or on the date he was received at the prison
November 12, 1938. You further state that it is neces
sary that you definitely establish the commencement of the
sentence in this case to enable you to compute the discharge
date.

"The balance of said two year term as provided by law"
is two years from the date that the prisoner was first re-
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ceived at the prison, that is, two years from November 12,
1938. See sec. 57.03, Stats., XVIII Op. Atty. Gen. 243; and
sec. 359.07, XXVII Op. Atty. Gen. 329.

While the sentence is somewhat peculiarly worded in that
it refers to "the balance of said two year term" and contin
ues "as provided by law," there is no purpose to be served
by elevating the words "the balance of said two year term"
at the expense of the closing part of the sentence "as pro
vided by law." A proper legal sentencing in the case under
consideration requires the sentence to commence when the
prisoner is received at the state prison. See statutes and
opinions of attorney general above referred to. This sen
tence may be so construed as to make it a legal sentencing
in conformity with the statute. As the sentence may be so
construed, no purpose can be served by construing it so as
to make it an illegal sentencing.
You are advised that the sentence commences to run at

the date the prisoner was received at the state prison.
NSB

Prisons — Prison Labor — Trade Regulation — Trusts
and Monopolies — Board of control and warden of state
prison have power to determine price at which binder twine
manufactured in Wisconsin state prison shall be sold and
have further right to fix selling price of such twine and to
refuse to sell binder twine to dealer who refuses to maintain

price set by said board of control and warden.

December 30,1938.

Board of Control.

In your inquiry of November 22, 1938, you refer to sec.
56.02, subsec. (3), Stats., which reads as follows:

"The price of the binding twine and cordage manufac
tured in said plant shall be fixed from time to time by the
board of control and the warden of the state prison. The
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product of said plant shall be sold at such times and places,
and in such manner as the said board and warden shall de
termine to be for the best interests of the state; but citizens
of the state shall have the preference in purchasing said
products."

You inquire whether the board of control and the warden
of the Wisconsin state prison have the right to fix the sell
ing price per pound of twine, and if so fixed, to decline to
sell binder twine to a dealer who refuses to maintain the

price set by the board of control and the warden. You state
that the binder twine manufactured by the Wisconsin state
prison is sold only in Wisconsin.
As the binder twine is sold only in Wisconsin, we are not

concerned with any possible violation of the Sherman anti
trust act, 26 Stats. 209,15 U. S. C. A., sees. 1 to 7,15, or the
federal trade commission act, 38 Stats. 719; ch. 311, Comp.
Stats., sec. 8836e; 4 Federal Stats. Ann. (2d) 577, as those
acts apply only to interstate transactions.
However, with respect to intrastate transactions, our ch.

133 follows very closely and is aimed at the same general
objective with respect to intrastate transactions as do the
federal acts with respect to interstate transactions.
At the outset it may be stated that it is doubtful that

either the federal acts, or the state act, apply to transac
tions by sovereign states. The acts with respect to your
problem are probably material therefore only in arriving at
state policy as exemplified by the state act when dealing
with analogous problems as applied to private industry and
commerce.

As there are no state decisions with respect to the problem
presented and as hereinbefore stated the federal acts appear
to be aimed at the same general objectives as the state act,
it is necessary to examine the federal decisions interpreting
the federal acts.

Under the federal acts, it has been held that a trader does
not violate the Sherman antitrust act by refusing to sell to
others; that he may withhold his goods from those who will
not sell them at the prices which he fixes for their resale;
but he may not, consistently with the act, go beyond the ex
ercise of this right, and by contracts or combinations, ex-
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press or implied, unduly hinder or obstruct the free and
natural flow of commerce in the channels of interstate trade;
that where the trader seeks to maintain resale price by sys
tem or policy of contracts, combinations, or cooperative ef
forts, such system or policy violates the antitrust laws. Dr.
Miles Medical Co. v. John D. Park & Sons Co., 220 U. S.
373, 55 L. ed. 502, 31 S. Ct. 376; United States v. Colgate &
Co., 250 U. S. 300, 63 L. ed. 992, 7 A. L. R. 443, 39 S. Ct.
465; Frey & Son v. Cudahy Packing Co., 256 U. S. 208, 65
L. ed. 892, 41 S. Ct. 451; Federal Trade Comm. v. Beechnut
Packing Co., 257 U. S. 441, 42 S. Ct. 150, 66 L. ed. 307;
Armand Co. v. Federal Trade Comm. (C. C. A. 1935), 78
Fed. (2d) 707, certiorari denied (1935), 56 S. Ct. 309, 296
U. S. 650, 80 L. ed. 463 and reargument denied, 84 Fed.
(2d) 973, certiorari denied (1936), 57 S. Ct. 189, 299 U. S.
597, 81 L. ed. 440, rehearing denied (1937), 57 S. Ct. 234,
299 U. S. 623, 81 L. ed. 459.

Because of the similarity of the federal acts to our own
act, the above must be deemed the probable interpretation of
our own ch. 133 involving any similar problem as applied to
intrastate commerce.

It should be noted here that both sovereigns, through ap
propriate legislation, are beginning to recognize and have
recognized that there are limits to the free flow of competi
tion in the nature of price cutting which are desirable if the
various trades and industries are not to become completely
demoralized. Witness the various federal instrumentalities,
such as the N. R. A. and our own industrial recovery act of
1935, ch. 110, Stats., which by sec. 110.07 specifically ex
empts any code approved by the governor and any action
complying with the provisions thereof from the provisions
of the antitrust laws. The federal government, by amend
ment to the Sherman antitrust act, August 17,1937, ch. 690,
Title VIII, 50 Stat. 693, now specifically provides as follows:

"* * * Provided, That nothing herein contained shall
render illegal, contracts or agreements prescribing mini
mum prices for the resale of a commodity which bears, or
the label or container of which bears, the trade mark, brand,
or name of the producer or distributor of such commodity
and which is in free and open competition with commodities
of the same general class produced or distributed by others.
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when contracts or agreements of that description are lawful
as applied to intrastate transactions, under any statute, law,
or public policy now or hereafter in effect in any State, Ter
ritory, or the District of Columbia in which such resale is to
be made, or to which the commodity is to be transported for
such resale, and the making of such contracts or agreements
shall not be an unfair method of competition under section
5, as amended and supplemented, * *

Sec. 56.02 (3), Stats., specifically gives you the power to
sell binder twine "in such manner as the said board and

warden shall determine to be for the best interests of the

state." Clearly you would be authorized to adopt a policy of
refusing to sell to those who will not sell at the prices which
you fix for resale, as that would be permissible under ch.
138, even if that act were held applicable to the sovereign.
You may possibly go further and maintain the resale prices
established by you by express or implied agreements to
maintain such prices and other acts condemned under the
federal authorities, which acts we believe would also be con
demned under our ch. 133 as applied to any intrastate seller
other than the sovereign. Such point is not clear or well
established and as a matter of policy you may prefer to han
dle the situation by endeavoring to maintain the resale price
by practices recognized as legitimate as applied to others
than the sovereign. We believe this to be a matter of policy
for your board to determine.
NSB
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School Districts — Board of common school district may
employ attorney at stipulated fee per month to handle legal
work of district other than actions or proceedings.

December 30,1938.

John Callahan, State Superintendent,

Department of Public Instruction.

On December 2, 1938,* this office rendered an opinion to
you in which it was held that a common school district board
may not employ an attorney at a stipulated fee per month
to handle actions or proceedings in which the district was
not then interested. You now inquire whether a school
district board may employ an attorney at a stipulated fee
per month to do legal work for a school district which does
not involve handling actions or jproceedings.

Sec. 40.16, subsec. (1), Stats., provides:

"Subject to the authority vested in the district meeting
and to the authority and possession specifically given to
other officers, the common school board shall have the pos
session, care, control and management of the property and
affairs of the district."

The "affairs" of a school district have been defined to be:

business; something to be transacted; matter; concern.
Montgomery v. Commonwealth, 91 Pa. 125, 133.

Municipal affairs are the internal business affairs of a
municipality. Fragley v. Phelan, 126 Cal. 383, 387, 58 Pac.
923.

In the case of Taylor County v. Standley, 79 Iowa 666,
670, 44 N. W. 911, it was stated:

are of the opinion that the board of super
visors was authorized to employ counsel on behalf of the
county by virtue of the general powers given them by stat
ute to manage the affairs of the county, * * *."

•Page 747 of this volume.
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The case of State ex rel. Stoltenberg v. Brown, 112 Minn.
370, 128 N. W. 294, involved the legality of the employment
of a nurse by the board of education of the city of Minne
apolis. The court upheld the legality of such employment in
the following language, pp. 371-372:

"The board of education of the city of Minneapolis is a
corporation, organized under certain special laws, which it
is unnecessary to give in detail here. In the recent case of
Jackson v. Board of Education, supra, page 167, 127 N. W.
569, we had occasion to consider the organization of that
body, and held that in its general purposes and characteris
tics it did not differ from the other school districts of the
state. The purpose of the corporation is to maintain effi
cient, free, public schools within the city of Minneapolis,
and, unless expressly restricted, necessarily possesses the
power to employ such persons as are required to accomplish
that purpose."

It is our opinion that if the school board of a common
school district, in its administration of the affairs of the dis
trict, determines that such a course would be for the best in
terests of the district, it may employ counsel at a stipulated
fee per month, rather than for each particular task, to han
dle the legal work of the district, except the prosecution or
defense of legal actions or proceedings. This opinion must
not be construed as enlarging the powers of a school district
board with respect to employment of counsel to handle ac
tions or proceedings, as given in our opinion of December 2,
1938 for, as stated by the court in State ex rel. Hawkins F.
H. School District v. Nelson, 212 Wis. 116, 118-119, 259 N.
W. 172:

"* * * Suit may be brought by the school district
board without authority of the district meeting only in those
cases in which the management, control, and conservation of
the property and affairs of the district require speedy appli
cation for process, the benefit of which might be lost if the
board had to wait for specific directions from a school dis
trict meeting."

JRW
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Education — Social Security Law — Blind — Under sec.
47.08, subsec. (2), par. (a), Stats., person losing his sight
while resident of this state need not reside in this state con

tinuously for one year before making application for blind
pension.

December 30,1988.

George M. Keith, Supervisor of Pensions,

State Pension Department.

From your statement of facts it appears that one A moved
from the state of Illinois to Racine county, Wisconsin, on
June 21, 1988. On August 1, 1988, A became blind, while
living in Racine county. At the time that he became blind,
he was a resident of Racine county in the state of Wisconsin
and intended to make his home in this state. You inquire
whether he must live in the state of Wisconsin continuously
for one year before he can make application for a blind
pension.

Sec. 47.08, Stats., relates to eligibility for blind pension,
and subsec. (2), par. (a), thereof provides, in part, as
follows:

"In order for any person to receive such pension he must:
"(a) Have been a resident of this state at the time he

lost his sight, or have been a resident of this state for five
years or more during the nine years immediately preceding
the date of application, and during the last year preceding
such application must have resided continuously in this
state, * *

A was a resident of the state of Wisconsin at the time

that he lost his sight. The answer to your question involves
a determination of whether the words "and during the last
year preceding such application must have resided continu
ously in this state" supplement the words "have been a resi
dent of this state at the time he lost his sight", so that even
in those cases where the person was a resident of this state
at the time he lost his sight, such person must have resided
in this state continuously for one year before being eligible
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to receive a pension. The only antecedent which the words
"such application" could have is the word "application"
found in that part of sec. 47.08 (2) (a) reading as follows:

«* * * have been a resident of this state for five
years or more during the nine years immediately preceding
the date of application, * *

The words "such application" could have no antecedent
when read in connection with the words "have been a resi
dent of this state at the time he lost his sight."

It is our conclusion that A, having lost his sight while a
resident of Wisconsin, need not reside in this state continu
ously for one year before making application for a blind
pension.
This conclusion is further strengthened by the rule of

statutory construction to the effect that qualifying or limit
ing words or clauses in statutes are to be referred to the
next preceding antecedent unless the context or evident
meaning of the enactment requires a different construction;
and punctuation, or lack of it, cannot be allowed to over
ride this rule. Jorgenson v. City of Superior, 111 Wis. 561,
87 N. W. 565.

As the court stated in this case, p. 566:

(i:H $ There is nothing in the context or in the pur

pose of this section * * * that requires a violation of
the general rule of construction."

JRW
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Social Security Law — Old-age Assistance — Rule of
state pension board requiring counties to return to prior
applicants all life insurance policies transferred, assigned
or pledged to county prior to passage of ch. 7, Laws 1937,
Special Session, cannot be sustained as within rule-making
power of board.

December 30,1938.

Pension Department.

In your letter of October 25 you advise that on October
4 the state pension board adopted the following rule relat
ing to the return of life insurance policies:

"Forthwith, after notice of this rule, all insurance poli
cies having a cash or loan value not in excess of $1000 which
have previously been transferred, assigned, or pledged to a
county court, county pension department, or manager of
county institutions, under section 49.26 of the statutes of
1935, and held by or for said county court, county pension
department, or manager of county institutions, shall be re
turned, released, or re-assigned to the beneficiary or person
from whom they were originally transferred, assigned, or
pledged."

On the same date the county pension administrators were
advised as to the rule, and further advised as follows:

"The above rule will eliminate any inequality existing be
tween old-age assistance recipients who applied and were
granted aid prior to October 19, 1937, the effective date of
chapter 7, laws of Special Session of 1937, and those who
applied thereafter and were thus exempted by statute from
transferring their equity in any policy of insurance whose
loan or cash value is not in excess of $1000.
"Any county to whom such an assignment, transfer, or

pledge was made will be expected to return the policy (pro
vided its cash or loan value is less than $1000) as soon as
possible to its original status as far as the beneficiary of
such policy is concerned."
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You advise that the state pension department submits
that the rule is within the rule-making authority and ju
risdiction conferred upon the board and request our opinion
thereon.

Sec. 49.26, subsec. (1), Stats. 1987, provided in part as
follows:

"If the county judge deems it necessary, he may require
as a condition to the grant of a certificate, that all or any
part of the property of an applicant for old-age assistance
be transferred to the county court, * *

Under this law, as above quoted, many county judges in
the exercise of the discretion vested in them and as a condi
tion to the granting of old-age assistance, required the re
cipient of a pension to transfer to the county life insurance
policies having a cash or loan value of not in excess of one
thousand dollars.

By ch. 7, Laws Special Session 1937, a number of modi
fications were made with respect to the administration of
the old-age pension law and some of the discretionary power
theretofore vested in the county administrative officers re
stricted and restrained with respect to how much property
would be required to be turned over to the county by an ap-^
plicant before the pension would be granted. Thus the sys
tem was changed from that of a title interest in real estate
by the county under the old law to that of a lien upon real
estate for the benefits conferred by the act and sec. 49.26,
subsec. (5) of the statutes as amended provides for the
county reconveying the real estate previously conveyed and
for the county acquiring a lien upon the real estate thus re-
transferred for any amounts previously paid or which may
thereafter be paid.

Sec. 49.26, subsec. (1) of the statutes, as amended, pro
vides in part as follows:

"If the county judge deems it necessary, he may require
as a condition to the grant of a certificate that all or any
part of the property, except real property situated in the
state of Wisconsin and except the property mentioned in
subsection (6) of section 272.18 of the statutes, and except
cash or loan value not in excess of one thousand dollars in
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a policy of insurance, of an applicant for old-age assistance
be transferred to the county court, * *

Thus, from and after the effective date of ch. 7, Laws
Special Session 1937 (October 19, 1937), county judges
could no longer require, as a condition for the receipt of the
benefits conferred by the act, that the applicant transfer to
the county life insurance policies having a cash or loan value
of less than one thousand dollars. There is no provision in
the amended act (as there is with respect to retransfer of
real estate) either requiring or permitting the county judge
to retransfer to prior applicants insurance policies having a
loan or cash value of not in excess of one thousand dollars

and which had previously been transferred to the county as
the property of the county.

To the extent that applicants prior to October 19, 1937,
were required to assign such life insurance to counties and
did so before receiving benefits under the act, applicants
that receive benefits under the amended act are not on a

parity with prior applicants and it was for the purpose of
placing all beneficiaries under both acts upon an equal plane
or basis that the state pension department deemed it advis
able in the interests of equality to adopt the rule of October-
4,1938.

There is no question in our mind but that the rule is a de
sirable one and, if we were able to find any legal basis upon
which the rule might be sustained, we would have no hesi
tancy in sustaining it. We are unable, however, to find any
legal basis upon which the rule may be sustained. Applica
tion of all the rules of statutory construction applicable to
the situation lead to the conclusion that such a rule is be

yond the jurisdiction of the board.
The board's rule-making powers are defined by sec. 49.50,

subsec. (2), Stats., as follows:

"The pension department shall adopt rules and regula
tions, not in conflict with the express provisions of any law
of this state, for the efficient administration of these forms
of public assistance, in agreement with all requirements
governing the allowance of federal aid to the states for these
purposes. * * *"
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The statute as amended requires the retransfer of real
estate. As before noted, there is no similar provision with
respect to life insurance having a loan or cash value of less
than one thousand dollars theretofore transferred to the

counties. It is a familiar principle of statutory construction
that the expression of one results in the exclusion of others,
expressio unius est excluusio alterius. Since the legislature
has clearly expressed its intention with respect to real estate
and has said nothing about personal property, the applica
tion of the familiar principle of statutory construction
above referred to hardly permits a broadening of legislative
intent so as to either require or permit a retransfer of prop
erty theretofore acquired and with respect to which the leg
islature, by failing to legislate, has clearly manifested a leg
islative intent not to interfere with property rights thereto
fore vested in the administration of the act prior to amend
ment.

With respect to real estate the legislature in providing for
retransfer substituted a lien method of securing the county
for advances in lieu of a title interest under the old law and

what was probably the equivalent of an equitable mortgage.
If insurance policies within the cash and loan value here un
der consideration are now returned to the prior applicants,
neither the legislature nor the board would be substituting
any equivalent security in lieu thereof (as is the case in a
retransfer of real estate).

If these insurance policies previously transferred are the
property of the county in the exercise of its proprietary ca
pacity, the county would be protected from an invasion of
its property right therein the same as a private individual
or corporation. McQuillin on Municipal Corporations, 2d
ed, sec. 245; Dillon on Municipal Corporations, Vol. 1, page
192; Milwaukee v. City of Milwaukee, 12 Wis. 93; State ex
rel. Board of Education of City of Oshkosh v. Hahen, Treas
urer, 22 Wis. 660. It is not clear whether the county would
hold such policies in its proprietary or governmental ca
pacity, as the line of demarcation between the two is not
well defined. An interpretation of the statute that would
render it of doubtful constitutionality is to be avoided. Har-
riman v. Interstate Commerce Commission, 211 U. S. 407;
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United States v. Del. & Hudson Co., 213 U. S. 366; United
States V. Jin Fuey Moy, 241 U. S. 394.

Nor can such action be sustained upon the theory that the
county judge having a discretion in the first instance may
now reexercise that discretion so as to make the original
exercise of discretion conform to the now declared public
policy under sec. 49.26, subsec. (1), Stats., as amended The
law upon such point seems to be that a quasi-judicial dis
cretion, having been once exercised, may not be reexercised
or reviewed by the public official having the original power
to exercise the discretion in the absence of a statute speci
fically conferring such powers. Gar field v. United States ex
reLGoldshy, 211 U. S. 249, 29 S. Ct. 62, 53 L. ed. 168; Aa«-
sas City, M. & 0. Ry. Co. v. United States, 53 Ct. of Claims
258; Cress v. State ex rel. Flynn, 198 Ind. 323, 152 N. E.
822; Cotton v. United States, 29 Court of Claims 207; Peo
ple ex rel. Chase v. Wemple, 144 N. Y. 478, 39 N. E. 397;
People V. Cantor, 180 N. Y. S. 153. Furthermore, such dis
cretion, if it rests anywhere, rests with the officer that had
the right to exercise it and not with the pension board.

Finally, there is the rule of construction that in the ab
sence of positive indications that the legislature so intended,
a statute will not be construed so as to give it retroactive ef
fect. Filipkowski v. Springfield Fire & Marine Insurance
Co., 206 Wis. 39, 238 N. W. 828, Vanderpool v. La Crosse &
M. R. Co., 44 Wis. 652; Finney v. Ackerman, 21 Wis. 268.
The foregoing rule of construction is especially applicable
here, as in this case such a construction would interfere
with existing property rights. Estate of Pelishek, 216 Wis.
176, 256 N. W. 700.

If the foregoing is a correct interpretation of the statute,
then it must follow that the rule adopted by the board is con
trary to the statute. A rule that is contrary to positive law
is not within the rule-making power of any administrative
board—it is not a mere filling in of detail; it is legislation.
We are unable to conclude that the rule can be sustained

as within the rule-making power of the board. If. your
board feels that the substance of the rule laid down should
go into effect, we can suggest to you that this is a matter
which the legislature can, if such is the legislative will.
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speedily remedy when it meets a few weeks hence. While
such legislation may present a constitutional problem, such
legislation can be made severable from the rest of the act
and the constitutional problem thus squarely presented. Un
der the present status, the constitutional problem might
never be reached because of the rule of statutory interpreta
tion that a construction of a statute is to be avoided which

would render the statute of doubtful constitutionality. Un
der this rule, it is not necessary that a construction in ques
tion will clearly make a statute unconstitutional. It is suffi
cient if the construction renders the act of doubtful consti

tutionality.
NSB

Counties — Indigent, Insane, etc. — Poor Relief — Tax
ation — County Tax Rate — Amounts certified by industrial
commission to secretary of state under sec. 49.08, subsec.
(8a), Stats., to be collected from county, must be included in
computing one per centum county tax limitation under sec.
70.62, subsec. (2).
Amounts certified by board of control to secretary of state

under sec. 46.10, subsec. (2), Stats., to be collected from
county, must be included in computing one per centum
county tax limitation under sec. 70.62, subsec. (2).
Taxes for soldiers' relief levied under sec. 45.10, taxes of

two mills or less levied for highway purposes under sec.
83.06 and judgments placed upon tax roll under sec. 66.09,
Stats., should be excluded in computing one per centum
county tax limitation under sec. 70.62, subsec. (2).

December 30,1938.

VOYTA Wrabetz,

Public Welfare Department.

You inquire whether amounts certified by the industrial
commission to the secretary of state, pursuant to sec. 49.03,
subsec. (8a) par. (d), and amounts certified by the board
of control to the secretary of state, pursuant to sec. 46.10,
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subsec. (2), are "county taxes" as that term is used in see.
70.62, subsec. (2), Stats. That section provides in part:

"The total amount of county taxes assessed, levied, and
carried out against the taxable property of any county in
any one year shall not exceed in the whole one per centum
of the total valuation of said county for the preceding year
as fixed by the tax commission; provided that such limita
tion shall not apply to any taxes levied to pay the principal
and interest upon any valid bonds or notes of the county
now outstanding or hereafter issued; * *

Under sec. 49.03, subsec. (1), Stats., a person who be
comes sick while in a town, city or village in which he does
not have a legal settlement is entitled to assistance upon
making a sworn statement as to his legal settlement. The
expense so incurred shall be a charge against the county in
which is situated the town, city or village furnishing the as
sistance. The account for such expense is audited by the
county board and paid out of the county treasury, and it
may be recovered from the county where such person has his
legal settlement" (subsec. (2) ). In the event of a dispute
between municipalities concerning liability for such ex
penses, an action to fix liability may be commenced before
the industrial commission, which is given jurisdiction and
power to hear, try and determine such claims and render de
cisions thereon between counties (sec. 49.03, subsec. (8a)
par. (a) ).
A method of appeal is provided for and, under sec. 49.03,

subsec. (8a), par. (d),

"* * * When a matter is finally determined by ap
peal, or if no appeal is taken within the prescribed time, the
amount determined to be oiving by a, county * * *
shall be certified by the commission to the secretary of state
and shall thereafter be collected as are other special state
charges against counties * * *. The state treasurer
shall remit to the prevailing county * * * such amount

Under the provisions of section 70.60, Stats., the secretary
of state certifies to the county clerk of each county the state
tax, if any, and all special cliarges which he is required by
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law to make in any year to any county to be collected with
the state tax. He then charges to each county the whole
amount of the state tax and charges, and the same are paid
into the state treasury as provided by law. Sec. 74.15, Stats.,
provides that the tax must be paid by the local treasurer to
the county treasurer even though it occasions a deficiency in
the local taxes and, under sec. 74.26, the county treasurers
shall pay to the state treasurer the amount of said taxes
charged to their respective counties on or before the second
Monday of March in each year.
The amount which the industrial commission certifies to

the secretary of state, pursuant to sec. 49.03, subsec. (8a),
(d), as being collectible from the county, is a county liabil
ity and a county charge or expense. The amount necessary
to take care of this liability is collected in the form of a tax
assessed against all of the taxable property of the county.
The sum so collected is not used for the benefit of the state

or of any particular municipality of the county collecting
such sum. The state, in collecting this sum, as "other special
state charges against counties" are collected, acts merely as
a collecting agency.

It is our opinion that as the amount certified by the indus
trial commission is a liability of the county, the tax which is
levied for the purpose of satisfying this liability is a county
tax and must be included in computing the one per centum
annual tax limitation imposed upon a county under sec.
70.62, subsec. (2).
Under sec. 46.10, subsec. (1), Stats., when a person is

committed or admitted to any one of several institutions
therein mentioned, the court, judge, magistrate or board be
fore whom the matter is pending, determines the legal set
tlement of the person being committed or admitted and "the
county in which said legal settlement is located shall be
chargeable with the support and maintenance in the manner
and to the extent provided by law," Sec. 46.10, subsec. (2),
provides in part:

"On the first day of July in each year the state board of
control shall prepare a statement of the amounts due from
the several counties to the state, pursuant to law, for the
maintenance, care and treatment of inmates at public
charge in state or county * * ^ institutions. Such
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statement shall * * * specify the name of every in
mate * * * whose support is partly chargeable to some
county, and the name of every inmate in each county insti
tution whose support is wholly chargeable in the first in
stance to the state and partly chargeable over to some
county; and shall further specify, * * * ^j^^e amount
due to the state from such county * * * The president
and secretary of the board shall certify said statement, file
it with the secretary of state, * * * thereupon the sec
retary of state shall charge to the several counties the
amounts so due, which shall be certified, levied, collected and
paid into the state treasury with the state tax as a special
charge."

This office has previously ruled and the opinion is now af
firmed, that amounts certified by the board of control pur
suant to sec. 46.10, subsec. (2), are county taxes within the
meaning of sec. 70.62, subsec. (2), and must be considered
in computing the one per centum tax limitation. XIX
Op. Atty. Gen. 552.
Your request indicates that if the certifications of the in

dustrial commission, made pursuant to sec. 49.08, subsec.

(8a), and the certifications of the board of control, made un
der sec. 46.10, are included in computing the one per centum
tax limitation of a county, certain counties will be handi
capped and embarrassed in the administration of county af
fairs due to the fact that the one per centum limitation will
prevent them from raising sufficient funds to meet ordinary
county expenses. In this connection your attention is di
rected to the case of Oconto County v. Townsend, 210 Wis.
85, 244 N. W. 761, pp. 89-90, in which the court said:

"The one per centum limitation must be held to apply in
every instance where the legislature imposes additional bur
dens calling for additional taxes unless the le^slative in
tent be revealed, either expressly or by implication, that the
additional burden is not to be included within the one per
centum limitation. It was not the legislative thought, when
the one per centum limitation was imposed, that counties
would assess up to that limitation. The purpose was to pre
vent the burden of taxation by the county exceeding the one
per centum limitation. As additional burdens were imposed,
it might well have been assumed by the legislature that the
one per centum limitation afforded ample opportunity for
the county to discharge its obligations imposed by the new
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legislation, keeping within the one per centum limitation.
In case all the burdens imposed upon the county crowded
the one per centum limitation, then it became the duty of
the county to balance its budget and so arrange its expendi
tures that the total thereof would not exce^ the one per
centum limitation. This must be taken as the true purpose
of the one per centum limitation, except in those cases where
the legislature at the time of imposing new obligations upon
the county disclosed an intention that such additional obliga
tions were not to be considered within the one per centum
limitation."

In that case it was held that taxes for soldiers' and sail

ors' relief levied under sec. 45.10, taxes of two mills or less,

levied under sec. 83.06, and a judgment placed upon the tax
roll for collection, pursuant to sec. 66.09, are not within the
one per centum limitation of sec. 70.62, Stats. It is possible
that some counties have been erroneously including these
amounts when determining the total amount of taxes which
they are permitted to assess, levy and carry out against the
taxable property of the county.
JRW

Corpomtions — Finance Companies — Sec. 218.01, Stats.,
may be amended without two-thirds vote of both houses of
legislature.

December 31,1938.

Frank H. Bixby, Commissioner,

Banking Commission.

You refer to sec. 218.01, Stats., which relates to the licens
ing of auto dealers and finance companies, and inquire
whether such section is subject to the provisions of art. XI,
sec. 4, Wisconsin constitution.

Art. XI, sec. 4, Wisconsin constitution, provides;
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"The legislature shall have power to enact a general
banking law for the creation of banks, and for the regula
tion and supervision of the banking business, provided that
the vote of two-thirds of all the members elected to each
house, to be taken by yeas and nays, be in favor of the pass
age of such law."

In XX Op. Atty. Gen. 1127, 1128, it was said:

supreme court has construed these provi
sions in a number of cases. The gist of the decisions is that
the constitutional requirement applies to substantive
changes in the laws governing the creation of banks and
the regulation and supervision of the banking business.
General laws applying to banks as well as others which do
not materially affect the creation of banks and the regula
tion and supervision of the banking business do not require
a two-thirds vote. Roch River Bank v. Sherwood, 10 Wis.
230, 240; Van Steenwyck v. Sackett, 17 Wis. 645; Brower v.
Haight, 18 Wis. 102; In re Koetting, 90 Wis. 166; North
western Nat'l. Bank v. Superior, 108 Wis. 48. * * *"
"But if an enactment materially affects the creation of

banks, or the regulation and supervision of the banking
business, it is governed by the constitutional requirement
that it must be enacted by a two-thirds vote, whether it is
general in application or is applicable only to banks. State
ex rel. Reedsburg Bank v. Hastings, 12 Wis. 47; Van Steen
wyck V. Sackett, 17 Wis. 645; Rusk v. Van Norstrand, 21
Wis. 159; State ex rel. Bergh v. Sparling, 129 Wis. 164."

In XII Op. Atty. Gen. 269, it was held that a law amend
ing a law relating to building and loan associations is not
a general banking law and need not be passed in the manner
prescribed by sec. 4, art. XI, Wisconsin constitution.
Our court in MacLaren v. State, 141 Wis. 577, quoted

Morse on Banking (vol. 1, sec. 2, 4th ed.) as follows:

"* * * In order to have a bank 'it is essential that
there should be a place where, 05 a regular business, the
money of others is received on general deposit. * * *"

It was held that a finance company is not engaged in the
business of banking. Eastern Acceptance Corporation v.
Godfrey, 14 N. J. Misc. 187, 188 A. 822.
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While sec. 218.01, Stats., applies to banks it does not re
late to banks and banking within the meaning prescribed
by sec. 4, art. XI, Wisconsin constitution, and it follows that
such section may be amended without a two-thirds vote of
both houses of the legislature.
WHR

Insurance — Public Officers — City Offjicials — Words
and Phrases — Under sec. 62.09, subsec. (7), par. (d).
Stats., city official may sell insurance to city if amount of
annual premium does not exceed three hundred dollars.

December 81,1938.

Jacob Fessler,

District Attorney,

Sheboygan, Wisconsin.

You inquire whether under sec. 62.09, subsec. (7), par.
(d). Stats., a school board officer may validly contract with
the city for insurance on city school buildings where the to
tal premiums for the same do not exceed three hundred dol
lars in any one year. Your question assumes that the school
in question is so organized that a school board officer is a
city officer and for the purpose of this opinion we shall as
sume such to be the case.

Sec. 62.09 (7) (d). Stats., provides in part as follows:

"No city officer shall be interested, directly or indirectly,
in any improvement or contract to which the city is a party,
and whenever it shall appear that such is the case such con
tract shall be absolutely null and void and the city shall in
cur no liability whatever thereon. * * * ipjjg provi
sions of this section shall not apply * * * to contract
for the sale of printed matter or any other commodity, not
exceeding three hundred dollars in any one year."
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One question presented is whether insurance may be
classed as a "commodity" within the meaning of the above
quoted exception. That word has been rather liberally con
strued by a number of states, including Wisconsin. In
Beechley v. Mulville, 102 la. 602, 70 N. W. 107, it was held
that insurance is a commodity within the purview of a stat
ute prohibiting combinations to fix the price of "commodi
ties". The Massachusetts court has said that the privilege
to do business, (S. S. White Dental Mfg. Co. v. Common
wealth, 212 Mass. 35, 98 N. E. 1056), the privilege of suc
cession to the property of a deceased person, and the privir
lege of the owner of the property to dispose of it upon his
death are commodities and may be taxed as such under a
provision of the Massachusetts constitution which permits
an excise tax to be levied upon any "commodities". Magee v.
Treasurer & Receiver General, 256 Mass. 512, 153 N. E. 1.
Our own court has held that telephone service is a "com
modity" within the meaning of a statute outlawing com
binations or conspiracies to restrain or prevent competition
in supply or price of any "commodity". McKinley Telephone
Co. V. Cumberland Telephone Co., 152 Wis. 359, 140
N. W. 38.

On the other hand, there is authority to the effect that in
surance is not a "commodity" within the meaning of anti-
price-fixing statutes. Queen Ins. Co. v. State, 86 Tex. 250,
24 S. W. 397; Palatine Ins. Co. v. Griffin, 202 S. W. (Tex.)
1014.

These cases indicate that there is ample authority for
holding that insurance may be classed as a commodity. They
also illustrate the rule that words employed by legislators
must be construed not as isolated terms but in relation to

the statute in which they are used. When so construed a
word may properly be given one meaning as used in a par
ticular statute and a more restricted construction in another.

The language of sec. 62.09 (7) (d) indicates that the con
siderations which prompted the enactment of the prohibition
therein contained were, in the opinion of the legislature, not
sufficient to warrant the application of that prohibition to
transactions which involve the transfer of small sums only
from the city treasurer. If the amount of money involved is
che basis for the distinction between those sales allowed and
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those prohibited there seems to be no reason for not exempt
ing sales of insurance in which the premium paid by the
city does not exceed three hundred dollars per year, and since,
as indicated by the above cases, the word "commodity" may
be very broadly construed it must be held that the exception
contained in sec. 62.09, (7) (d). Stats., applies to insurance
contracts.

If insurance contracts are included in the exception, the
limit of three hundred dollars fixed by the statute applies to
the amount of the premium paid by the city and not to the
size of the policy. It may be urged that the insurance con
tract is the "commodity" purchased and hence that the
amount of insurance purchased controls rather than the
amount of the premium that is paid annually for the insur
ance. It probably goes without saying that the insurance
contract is the commodity dealt with but, even so, consider
ing the nature of the exception and the underlying purpose
of the legislature in enacting the exception, it would seem
that the annual premium must control rather than the
amount of the insurance purchased by such annual premium.
The statute was designed to eliminate excessive expendi
tures by cities on contracts with city officials, not to limit
the value of the article or commodity which the city re
ceives. It follows that a city official may sell insurance on
city buildings provided the total premiums do not exceed
three hundred dollars in any one year.
NSB
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Bonds — Public Officers — County Treasurer — County-
treasurer's responsibility for funds in his possession is in
nature of that of insurer and he is liable for all losses even

though he has exercised due diligence.

December 31,1938.

Herbert F. Guenzl,

District Attorney,

Merrill, Wisconsin.

You state that the office of the county treasurer was

robbed and that the county sustained a loss of six hundred
seventeen dollars and seventy-two cents thereby.
You inquire whether there is any liability on the part of

the treasurer's bonding company under such circumstances.
Since the conditions of the bond are not set forth in your

request, it will be assumed for the purposes of this opinion
that the bond covers any shortage for which the treasurer
is liable.

It appears that the moneys stolen from the treasurer's
office were received by him in his official capacity. He must
therefore be held strictly accountable, and is liable for any
losses even though they occurred without his fault. This
rule of law is stated in 22 R. C. L. 468 as follows:

"* * * In effect, according to the weight of authority
a public officer is an insurer of public funds lawfully in his
possession, and therefore liable for losses which occur even
without his fault."

In Forest County v. Poppy, 193 Wis. 274, 213 N. W. 696,
our court quoted the above statement, p. 277, with approval
and added:

"We take this occasion to reaffirm the public policy so
stated. The fact that hardship may result occasionally must
not alter a public policy founded in public necessity."

In accordance with that decision, this department has
twice held that a custodian of public funds is in effect an in
surer of such funds and will be held liable as such. XXVI
Op. Atty. Gen. 227, 329.
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It is, therefore, immaterial whether the treasurer in this
case used due diligence in safekeeping the funds or not or
whether or not he was authorized to keep the receipts in his
office safe; in any case, he is liable for the loss and it fol
lows that the surety on his bond is also liable if such bond
complies with the statutes.
NSB

Elections — Public Officers — County Judge — Vacancies
— Where county judge dies and appointment is made to fill
vacancy, and regular election for same office is to be held
following April, appointee serves out unexpired term, there
being no special election to fill vacancy in such case.

December 31,1938.

Hon. Philip F. La Follette,

Governor.

You have requested an opinion on the following question:

"In the case where a vacancy exists in the office of county
judge, the regular term of which expires on the first Mon
day of January, 1940, does the appointee selected to fill the
vacancy hold dffice until the first Monday in January, 1940,
or is a special election required to be held for the purpose of
selecting a successor for the unexpired portion of the term?"

The answer to your question is controlled by sec. 17.21,
subsec. (2) and sec. 8.02, Stats.

Sec. 17.21 (2), relating to filling vacancies in elective of
fices, reads:

"In the office of county judge * * * by appointment
by the governor. Persons so appointed shall hold office un
til the first Monday of June nesrt succeeding an election held
as provided in section 8.02 to fill such vacancy for the resi
due of the unexpired term. In case an election cannot be
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held to fill such vacancy, because of the limitations of sec
tion 8.02, the appointee shall hold office for the residue of
the unexpired term."

Sec. 8.02 reads:

"All regular elections for justice, judge or superintendent
shall be held on the first Tuesday of April next prior to the
expiration of the term. Election to fill a vacancy in the office
of justice or judge shall not be held at the time of holding
the regular election for the same office. In case of judge,
such election shall be held on the first succeeding Tuesday of
April, and in case of justice on the first succeeding Tuesday
of April when no other justice is elected. In either case, if
the vacancy occurs within forty days prior to the first Tues
day of April, the said vacancy shall not be filled until the
judicial election of the next years."

In XX Op. Atty. Gen. 106 the identical problem here pre
sented was discussed. It was there held that the person ap
pointed under the circumstances you describe would hold
office for the balance of the unexpired term as, the regular
election for the particular office being held the first Tuesday
of April following, no special election for the purpose of fill
ing the vacancy could be held. While we feel that sec. 8.02,
especially the third sentence thereof, is open to a different
construction, we believe that the conclusion reached in XX
Op. Atty. Gen. 106 is sound. You are therefore advised that
the appointee involved in your request is entitled to hold of
fice for the balance of the unexpired term.
WHR
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Courts — Guardians and Wards — Indigent, Insane, etc.
— Military Service — Veterans* Compensation — After
compensation payments are made to veteran or his guard
ian, compensation estate is administered in accordance with
laws of state in which veteran resides. United States Vet

erans' Administration retains supervisory control over
estate to extent only that it can object to use of compensa
tion estate that is improper under laws of veteran's resident
state. Allowance from veteran's compensation estate for
support of indigent sister is not permissible under sec.
319.26, Stats.

December 31,1938.

John F. Mullen, Director,

Adjutant General's Office.

You have requested an opinion on the following:
A mentally incompetent world war veteran has accumu

lated a compensation estate of approximately twenty thou
sand dollars. In accordance with a 1934 regulation of the
United States Veterans' Administration, for their payments of
disability compensation to said estate have been discontin
ued pending such time as the said estate is reduced to five
hundred dollars. The incompetent veteran's legal guardian,
who was duly appointed by the Waupaca (Wisconsin)
county court, petitioned said court for a monthly allowance
from this veteran's compensation estate to be paid the veter
an's indigent sister. It is assumed that the indigent sister,
as next of kin of the incompetent veteran, will inherit a part
of the veteran's compensation estate upon his death. The
Waupaca county court granted the aforementioned petition.
However, the Regional Facility of the Veterans' Adminis
tration refuses to permit said allowance, because, it says,
compensation and insurance payments to veterans are for
the use of the veteran and his "dependents", and that under
the federal pension laws the term "dependents" does not in
clude a sister.

In connection with the above you have submitted the fol
lowing questions:
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1. Has the United States Veterans' Administration such
an interest in or does it retain such control over this estate
that it can properly object to or interfere with the proposed
use of the estate?

2. Was the court of appointment acting within its prem
ises in ordering the award from the compensation estate to
the indigent sister?

The granting of pensions and compensation allowances
are mere gratuities which may be withdrawn at will or
upon which congress may impose such limitations as it
deems desirable. Smith v. United States, (1986) 88 Fed.
(2d) 681. The United States Veterans' Administration is
given the duty and authority to administer veterans' com
pensation laws. Thus, any and all questions arising in the
course of claims for compensation and the payment thereof
are determined by said administration.

However, once the payments have been made, title to the
funds and estates arising therefrom vests absolutely in the
veteran or his guardian. Spicer v. Smith, (1988) 288 U. S.
480, 58 S. Ct. 415, 77 L. ed. 875. The compensation estate is
thereafter administered and distributed under and in ac
cordance with the laws of the state in which the beneficiary
has his residence. White v. White, (1985) 162 So. 868. In
re Gvjardianship of Gardner, (1936) 220 Wis. 498, 264 N. W.
648.

The above is so notwithstanding Title 88 U. S. C. A., sec.
450, which provides:

"(2) Whenever it appears that any guardian * * »
in the opinion of the Administrator, is not properly execut
ing or has not properly executed the duties of his trust or
has collected or paid, or is attempting to collect or pay,
*  * * allowances that are inequitable * * * the
Administrator is * * * empowered * * * to ap
pear in the court which has appointed such fiduciary
*  * * and make proper presentation of such matters:
Provided, That the Administrator, in his discretion, may
suspend payments to any such guradian * * * who
shall neglect or refuse * * * to administer the estate
according to law: * *
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In White v. White, supra, the appellee contended that sec.
450 gave the United States Veterans' Administration super
vision and control of the investment of a veteran's funds
even after paid to the veteran or his guardian. The court
held, however, p. 371;

"* * * The right of the director, *in his discretion,'
to suspend payment to any such guardian * * *, 'does
not connote an intent that supervision should be retained
after the money comes into the possession of such guardian,

"The acts of Congress in respect to trust funds and trust
estates, * * * clearly evince the policy that such trust
shall be administered and distributed under and in accord
ance with the laws of the state in which the beneficiary
*  * * has his residence * *

To the same effect is In re Greiner's Estate, (1928) 195
Wis. 382, 218 N. W. 437, where it was held that the estate
of a deceased veteran must be distributed in accordance with

the law of the state in which he resided.

The most that sec. 450 vests in the Administration is a

supervisory

*  * authority over the fiduciary to ascertain
whether or not he is proceeding according to law and to take
such steps as may be necessary to protect the interests of
the ward. No effort is made anjrwhere in the federal stat
utes to confer upon the bureau or any officer thereunder
judicial power and authority to enforce by its own decree
any of its suggestions."

Pedigo v. Pedigo's Committee, (1932) 247 Ky. 403, 57 S.
W. (2d) 54.
Thus, in answer to your first question, it is concluded that

while the Veterans' Administration may exercise a super
visory control over the use and disposition of veteran's
funds already in the hands of his guardian, it has no au
thority to enforce its decrees in respect thereto in a judicial
manner. The Veterans' Administrator's only remedy lies in
appearing in the county court, wherein the veteran's guard
ian was appointed, and objecting to a proposed use of a vet
eran's compensation estate. In re Guardianship of MacNair,
(1931) 2 P. (2d) 82.
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The provisions in sec. 450, that "the Administrator, in his
discretion, may suspend payments to any such guardian
*  * * who shall neglect or refuse * * * to admin

ister the estate according to law" authorizes the Adminis
trator to suspend pajrments only when the guardian acts
contrary to the laws of the state in which the veteran re

sides. Here, the veteran resides in Wisconsin, whose laws
govern the use and disposition of said compensation estate.
The fact that under the federal pension laws a sister is not
entitled to any allowances from the estate of a veteran is not
material here.

The title of the compensation estate being in the guardian
for his ward, the county court acquired exclusive jurisdic
tion over the compensation estate by the appointment
of said guardian. Sec. 253.03, Stats. The county courts are
courts of limited jurisdiction and derive their power from
the statutes. They can exercise only those powers granted
by statute. Estate of Anson, (1922) 177 Wis. 441, 188 N.
W. 479; Estate of Kallenbach, (1924) 184 Wis. 171, 199 N.
W. 152. Thus the county court could permit or order the
guardian of a ward to use his compensation estate only in a
manner authorized by statute.
Sec. 319.26, Stats., provides:

"Every guardian shall manage the estate of his ward fru
gally and without waste and apply the personal property or
the income therefrom or from the real estate, as far as may
be necessary for the suitable education, maintenance and
support of the ward and of his family, if there be any le
gally dependent upon him for support, and for the care
and protection of his real estate. * * *"

Neither by statute nor at common law are sisters legal de
pendents. As such, the guardian could not legally apply any
of the property or estate of his ward to the support of a
sister. Likewise, the county court could not do so, for the
county court has no power to create liabilities but can only
enforce existing liability, and there is no statutory authori
zation for an allowance to a sister of a living ward. Guard
ianship of Heck, (1937) 225 Wis. 636, 275 N. W. 520. It is
not within the province of the court to deal benevolently
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with the veteran's property in passing upon an application
for an allowance therefrom. Thus, in answer to your second
question we are of the opinion that the county court did not
act within its premises in making the award in question.
HHP

Appropriations and Expenditures — Public Officers —
County Board — County Board Committees — County
Highway Committee — Under sec. 82.05, subsec. (1), Stats.,
members of county highway committee may be reimbursed
for their actual and necessary expense in traveling to and
from committee meetings each day.

Unless otherwise provided by specific statute, members of
other county board committees shall receive per diem and
mileage for each day of official service under sec. 59.06. sub-
sec. (2), Stats.

December 31,1988.

INGOLF E. Rasmus,

District Attorney,

Chippewa Falls, Wisconsin.

You state that the county highway committee in Chip
pewa county at times meets and remains in session by ad
journments to the following day, thus causing the commit
tee to be in session for several successive days.
You ask: (1) whether members of the highway committee

may charge mileage for each day the committee is in ses
sion; and (2) whether under a similar set of facts members
of other county board committees may charge mileage for

. each day the committee is in session.
That members of county board committees other than the

highway committee are entitled to mileage for each day of
committee service was held in XXV Op. Atty. Gen. 86. By
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sec. 59.06, subsec. (2), Stats., the compensation of such com
mittee members is fixed at a per diem and mileage and it is
provided:

"* * * The number of days for which compensation
and mileage may be paid a committee member in any one
year, except members of committees appointed to have
charge of the erection of any county buildings * * *
are limited as follows * *

As indicated in the opinion cited, the language of that
section must be construed to mean that such committee

members shall be paid a per diem and mileage for each day
of official service. However, payments can be made only for
miles actually traveled in performance of their duties. While
"mileage" has been termed an extra compensation and not a
reimbursement for expenses, it is compensation based on
miles traveled.

The compensation of highway committee members is pro
vided for not in the general statute cited above but in sec.
82.05 (1), Stats., which reads in part as follows:

*  * ipj^g members of such committee shall be reim

bursed for their actual and necessary expenses incurred in
the performance of their official duties, and shall be paid the
same per diem for time actually and necessarily spent in the
performance of their duties as is paid to members of other
county board committees, * *

It should be noted at the outset that members may not be
paid "mileage" but only actual and necessary expenses. As
stated in XVI Op. Atty. Gen. 164 and XXIII Op. Atty. Gen.
317, this means money actually disbursed by such members
and is in no sense an extra compensation for the trouble and
expense of traveling as a "mileage" allowance appears to be.
See XXIV Op. Atty. Gen. 688.
Assuming then that the highway committee members

seek to charge only for the actual expense of traveling to
and from committee meetings each day, it is the opinion of
this department that such charges must be allowed.

Certainly expenses incurred in going to and from commit
tee meetings which members must attend are actual and
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necessary expenses incurred in the performance of their
duties. If a committee is in session for several consecutive

days, the only alternative to traveling back and forth each
day is to have the members obtain meals and lodging in the
vicinity of the meeting place. This would in most cases
mean a much greater expense for the county, since, unlike
the per diem of county board members, the per diem paid to
highway committee members covers only their time and not
their expenses which by the express terms of the statute
must be borne by the county. Under such circumstances, the
expense of traveling to and from the meetings each day
should be held a necessary expense and must be allowed.
NSB
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only upon amount which may be deposited with respect
to any one trust or individual employee 525

Cemetery memorial salesman—^bond required under 157.15
should be filed with dealer 565

^ ̂  , See XXIV 677
bchool district whose territory is coterminous with that of

city of fourth class organized as common school district
and operating under that plan is separate municipal
unit under 40.50 (2) (a), and bonds issued by district
are not "in the same line" as bonds of city for pur
poses of determining whether bank may purchase them 607

Detective—eopartnership may be licensed as agency upon
filing of but one bond and payment of fee 686

Detective—members of copartnership operating agency who
act as private detectives in their individual capacities
must secure individual licenses under sec. 175.07 (5).. 686

Employee's cash bond—331.41 is not retroactive and does not
apply to moneys deposited prior to its effective date... 721

County treasurer—^responsibility for funds in his possession
is in nature of that of insurer; he is liable for all
losses even though he has exercised due diligence 844

BRIDGES AND HIGHWAYS
County board may not appropriate money to pay town ob

ligation incurred to improve town roads 45
Town may not transfer town funds to county treasurer to

be used by county in improvement of town roads 45
Cost of rebuilding bridge on highway between towns (Dovre,

Barron county and Auburn, Chippewa county) should
be apportioned between respective towns and counties
pursuant to 80.11 and 87.01 53
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BRIDGES AND HIGHWAYS—(Continued) Page
Trunk highways—allotment provisions of 84.03 (4) are not

irrevocable as to county issuing bonds thereunder 126
Law of road—^tractor used exclusively in agricultural opera

tions is exempt from motor vehicle registration under
85.01 (4) (f); such exemption does not extend to com
mercial hauling; type of trailer or vehicle hauled is
immaterial

Law of road—^traffic officer acting under 85.19 (6) may
move vehicle to position permitted by law but may not
order its removal to police station and charge cost to
defendant ; 250

Street improvement—county highway committee may not set
uniform wage scale to be paid by all towns and villages
in expending funds allotted under 20.49 (8) ; * * • ̂

Diversion of funds—money in county treasury representing
unexpended balance of village money matched by county
money for improvement of specific portion of prospec
tive state trunk highway system can be expended for
construction, improvement, etc., of highway of different
class only by separate action of both village and county
boards and approval of state highway commission .... 373

Street improvement—allotment under 20.49 (8) should not
be made to city for roads over property owned by city
but outside its corporate limits; should be paid to town
in which property is located VV",\

Street improvement—appropriations under 20.49 (2) (a)
are to be expended by various municipalities in con
struction, improvement and repair of highways 527

Tax voted by town in excess of town's assessment to improve
county trunk highway cannot be used in lieu of assess
ment against town provided by county; town may use
tax levied in April as basis for county aid under 83.14
and under subsec. (4) thereof may compel county to ap
propriate difference between $2,000 and county's share
of improvement initiated under 83.03; county may ap
propriate such amount or greater amount but cannot
be compelled to do so; town petition may request county
aid in amount in excess of that which county can be
compelled to appropriate; if town wishes to have con
struction commenced before funds are in county treas
ury under 83.14 (6) it must borrow money and pay it
into county treasury 603

Law of road—if speed in excess of 35 miles per hour on par
ticular highway is such as to endanger property, life or
limb, prosecutions may be had under 85.40 (1) ....... 625

Law of road—^maximum speed in business district is 15 miles
per hour under 85.40 (6) and 20 in residence district
under 85.40 (7); these limits may be raised by local
authorities 625

Relocation of highway—^highway authorities and their con
tractors are entitled to immediate possession after
county highway committee has made award for right-of-
way in accordance with 83.08 (2); may apply for in
junction restraining owner from interfering 645

Town highway—action of town board in laying out, pursu
ant to petition under 80.02, is discretionary 802

Signs—campaign material in form of placards and posters
are signs; when placed within limits of public street or
highway violate 86.19 808
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BUILDING AND LOAN ASSOCIATIONS Page
Deposit with state treasurer by foreign association pursuant

to 215.38 may be held for exclusive benefit of Wisconsin
creditors in event of federal receivership 56

Bureau of purchases. See Public Officers.

Camp American Legion. See Memorials.
Camp American Legion. See Military Service.
Cemeteries. See Public Health.
Cemetery memorial salesmen. See Bonds.
Cemetery memorial salesmen. See Public Health, cemeteries.
Central. See Words and Phrases.
Chain store tax. See Taxation, refunds.
Chairman of northern lake states regional committee. See Pub

lic Officers.

CHARITABLE AND PENAL INSTITUTIONS

Feeble-minded—under 51.01 (1) and 52.02 (3) application
for judicial inquiry into mental condition may be made
upon application of any three citizens, including lo^l
supervisor, where nearest relative, friend or person with
whom alleged feeble-minded person resides refuses to
join in application 117

Feeble-minded—juvenile court may commit child found de
linquent and mentally deficient to southern Wisconsin
colony and training school ; • • •. : •

Board of control—^power to accept gifts in behalf of state is,
under reorganization order No. 17, vested in board of
vocational and adult education with respect to gifts to
Wisconsin workshop for blind •. 621

Child protection. See Minors.
Cities. See Municipal Corporations.
Citizenship. See Elections.
City council member. See Public Officers, alderman.
City officers. See Elections.
City officers. See Public Officers.
City official. See Public Officers.
City ordinances. See Municipal Corporations—ordinances, city.
City police. See iSiblic Officers—^police, city.
City school board. See School Districts, school board.
City sealer of weights and measures. See Public Officers—seal

er of weights and measures, city.
City supervisor. See Public Officers—supervisors, city.
City treasurer. See Public Officers.

CIVIL SERVICE

Reinstatement—eligibility of one on reinstatement list under
16.23 (2) dates from time of separation from service . . 129

Reinstatement—sec. 16.17 (2) does not apply to one on leave
of absence except where tenure is terminated by abolish
ing position during leave, in which case reinstatement
rights begin to run as of date of separation from service 129

Bureau of personnel is not obligated to return employee to
analogous position in case where his classification has
been abolished while he was on leave of absence 129

City school board may hire employees and prescribe terms of
employment; this power cannot be divested by city
ordinance 207

Applicant for one examination who, by mistake, takes exam
ination for different position may not be certified for
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CIVIL SERVICE—(Continued) Page
latter position; he may not be certified for position for
which he filed application if he failed to take examina
tion 221

Sheriff, deputy—only one examination needs to be given
where more than one vacancy exists provided vacancy
has no relation to residence in town, city or village.... 244

City school board and local board of vocational education are
not compelled to discharge present employees residing
outside city where such city has adopted ordinance re
quiring city employees to reside within city; such ordi
nance should be followed in future selection and dis
charge of employees so far as possible 358

Lay off—where employees are laid off pursuant to rules
established by bureau of personnel and in accordance
with provisions of 16.24 (2) no liability for back pay
exists when employees are reinstated under revised rules
of bureau 503

Employees of annuity board under 42.55 are not employees
of city or school board; are not subject to jurisdiction
of city civil service commission 578

City civil service commission under 42.55 cannot assume
jurisdiction over employees of annuity board 578

Employees of annuity board under 42.55 are not subject to
Milwaukee employees' retirement system 578

Department of mental hygiene—status under new se^up is
same for institutional employees and administration
staff as it was under old 653

Clerk in office of register of deeds. See Public Officers, register
of deeds.

Clerk, school district. See Public Officers—school district clerk.
Closing-out sales. See Municipal Corporations—ordinances, city.
Codes. See Recovery Act.
Cold storage act. See Dairy and Food.
Collection agencies. See Corporations.

COMMERCE

Interstate commerce—sec. 29.48, relating to sale of game, is
not invalid as applied to interstate and foreigrn com
merce 35

Commodity. See Words and Phrases.
Communicable diseases. See Public Health.
Conditional sale contracts. See Trade Regulation.
Constable. See Public Officers.

CONSTITUTIONAL LAW

Sec. 29.48, relating to sale of game, is not invalid as applied
to interstate and foreign commerce 35

Sec. 66.40 as amended by chs. 10 and 15, L. 1937, Special
Session, relating to public housing projects, is not in vi
olation of art. VlII, sec. 1, Const 38

Pardon—governor may, under art. V, sec. 6, Wis. Const.,
grant any time after conviction and regardless of term
of sentence or other penalty imposed 623

Debt limitation—^promissory notes of city for current and
ordinary expenses issued Oct. 1, 1938, due Apr. 1, 1939,
secured by tax levy to be inserted in 1938 tax roll, not
yet prepared, must be counted in determining limitation
of city 672
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CONSTITUTIONAL LAW—(Continued) Page
Debt limitation—city excess delinquent real estate tax may

not be deducted from bonded indebtedness of such city
for purpose of determining total indebtedness under
art. XI, sec. 3, Wis. Const 672

Contingent fund. See Appropriations and Expenditures, board
of control.

CONTRACTS

County may by subsequent action of county board ratify and
approve acts of committee which has set up lime proj
ect without authorization of county board, provided con
tracts and liabilities incurred are not subject to other
legal infirmity 247

Construction contract let by building committee appointed
by school district meeting is void 349

So-called "application to purchase" whereby individual
promises to make payments in return for which regents
of university agree to convey certain land constitutes
contract for sale of land; such lands are contracted to
be sold by state and are not exempt from taxation .... 480

County highway committee and county asylum committee
may purchase materials and equipment without relet-
ting bids if county board resolutions are silent with
reference to bids 489

Sec. 66.29 is not applicable to construction work carried on
by state through its boards and commissions 502

Secretary of state and state treasurer have no authority
to withhold payment from contractor with state who
has, in performance of his contract, violated trade prac
tice standards for industry 596

Co-operative. See Words and Phrases.
Co-operative associations. See Corporations.

COPYRIGHT

Phonograph record manufacturer cannot through restricted
use notice control use in hands of ultimate purchasers.. Ill

Recording artist may not through restricted use notice pre
vent noncommercial broadcast of record; same is true
of copsrright owner Ill

Corporation to which performers have assigned their prop
erty rights in performances as recorded mechanically
must comply with provisions of ch. 177, Stats 794

CORPORATIONS

Municipal power districts—^provisions of 198.06 (5), respect
ing approval or disapproval by public service commis
sion of formation of district, are directory 72

Auto dealers and finance companies—^persons who make
complaint in criminal proceedings for violation of 218.01
are not limited to banking commission, its members,
agents or employees : 90

Credit union may borrow surplus funds of another credit
union subject to restrictions contained in 186.11; such
loan must have approval of banking commission 145

Securities law—only expenses which may be collected under
189.21 (3) are those arising out of examination made
to determine whether application for registration of se
curities is to be accepted or where made to determine
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CORPORATIONS—(Continued) Page
whether dealer or agent is to be licensed or where made
in connection with revocation of suspension order 173

Securities law—salesmen for mutual savings bank organ
ized under ch. 222, Stats., do not come within exception
of 189.02 (1); should be licensed under ch. 189, Stats... 179

Co-operative association—county board may waive recording
fees of register of deeds when original easements are
filed 212

Trust company, foreign, may not sell securities in state
through one of its agents licensed as dealer 235

Trust company, foreign, may not, except as permitted by
233.12 (1), qualify to do business in state; upon com
pliance with conditions of 233.12 (1), may do business
to limited extent 235

Domestic corporation can be organized only by residents of
this state 365

Sec. 176.05 (13) is not applicable to corporation that ap
plies for wholesale beer license 365

Motor transportation—inspectors have power of sheriffs;
may do whatever is reasonable and necessary to pro
tect and preserve property properly in their custody.. 387

Secretary of state may rescind forfeiture of corporate rights
only upon payment of $25-fee provided for in 180.08
(6) 475

Securities law—evidence of indebtedness exempt when is
sued under 189.03 (3), Stats. 1927, continues to be ex
empt under 189.03 (1) (k). Stats., from requirements 505

Securities law—stock in A corporation exchanged for stock
in B corporation purcuant to reorganization plan, both
corporations continuing to do business and neither tak
ing over all assets of other, is not exempt from regis
tration under 189.05 (15) and 189.05 (6) 541

Securities law—^transaction of builder of boat who pro
poses to sell interest in boat in form of bills of sale
comes within 189.02 (7) 598

Securities law—pledgee may, under 189.05 (9), sell through
agent or subagent non-regdstered securities pledged for
hona, fide debt 610

Securities law—^interests in gas, oil or mining leases or
royalties constitute securities regardless of whether in
terest conveyed is fractional or whole 641

Securities law—^reorganization order No. 1 of governor, un- •
der ch. 9, L. Special Session 1937, transferring admin
istration from public service commission to banking de
partment, does not gdve banking review board jurisdic
tion to hear application to review order of banking
commission suspending dealer's license 662

Securities law—189.05 (14), requiring dealers to furnish in
formation to banking commission relative to amount of
certain securities to be offered for sale, is not satisfied
by stating amount to be "various" or 'indefinite" 741

Securities law—^purchase by issuer from dealer of his own
unregistered bonds, originally registered but subse
quently suspended, is not in violation of ch. 189, Stats.;
such purchase is not sale within meaning of 189.02 (6) 786

Collection agency—^person engaged in business on effective
date of 218.04 is subj^t to provisions thereof regard
less of fact that certain assigned claims have been re
duced to judgment 797
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CORPORATIONS—(Continued) Page
Securities law—contract whereby customer furnishes money

to securities company for speculation in stocks and com
modities on security and commodity exchanges and
whereby company retains per cent of net profits for its
services constitutes sale under 189.02 (6) and (7) .... 816

Finance company—sec. 218.01 may be amended without two-
thirds vote of both houses of legislature 839

COUNTIES

County board—even though rules of parliamentary proce
dure are violated, in absence of appeal from ruling of
chair county ordinance passed as set out in 59.02 (2) is
valid 21

Ordinance, traffic—^publication pursuant to 59.09 (1) should
be separate and independent of publication of county
board proceedings pursuant to 59.09 (2) 21

Forest reserves—^forest crop money received by county under
59.98 (5) may be expended by county in surfacing fire
trail through reserve lands which have been withdrawn
from forest crop lands 93

Memorials—45.055 does not limit county board to establish
ment in one location 109

County board may not submit questions to referendum ex
cept as it takes definite action itself thereon 161

County board may make appropriation to employ private at
torney to resist application by railroad before inter
state commerce commission for permission to abandon
branch running through county 162

County board may by two-thirds vote increase number of
days for which compensation and mileage may be paid
committee members subsequently to holding of addi
tional committee meetings 181

County board may waive recording fees of register of deeds
when original easements are filed under 59.57 (13) .... 212

County may by subsequent action of county board ratify and
approve acts of committee which has set up lime proj
ect without authorization of county board 247

County board may not change salary of elective county offi
cer during term of office; may at its organization meet
ing in May change salary of officer whose term com
mences following January 248

County board may increase number of days for which com
pensation is allowed for committee meetings at its May
(organization) meeting and may exercise all powers
which may be exercised at annual meeting 248

Judge, county—253.15 (4) is controlling over 59.15 (1) ... 274
Judge, county—is entitled only to annual salary fixed by

county board plus such fees and compensation as
county board authorizes him to retain under 253.15 (4) 274

County board—59.02 (2) and 59.04 (3) do not prohibit
adopting rule for suspension of rules when quorum is
present by majority vote or such other vote in excess of
majority as board may deem desirable 309

County board may not accept quitclaim deed from owner of
land upon which county holds tax certificates in con
sideration for quitclaim deed from county to such owner
covering part of such lands, with taxes marked paid .. 348

Ordinance, dance hall—^hotel consisting of tavern, rooms,
cabins, boats, etc., that permits dancing, three nights in
week furnishes orchestra and makes no charges for at-
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COUNTIES—(Continued) Page
tendance at such dances is not required to have license
under ordinance which defines "public dance" as one
where dancing is "principal entertainment" and some
charge is made ; • 434

Dance hall—^tavern furnishing orchestra music and permit
ting some 30 or 40 couples to dance in space provided
for purpose is conducting public dance within meaning
of 351.57 and 59.08 (9) 439

Provision in deed, by county restricting cutting of green
timber for specified time is valid 467

Bonds—county may not issue general obligation bonds for
purpose of defraying county's share of expense of con
structing joint city hall and county building 483

Asylum committee, may purchase materials and equipment
without letting of bids if county board resolution is
silent with respect to bids 489

Highway committee may purchase materials and equipment
without letting of bids if county board resolution is si
lent with respect to bids 489

County board—in resolution authorizing county treasurer to
sell tax certificates to "lien holders term means owners
of tax certificates • 491

Treasurer is liable for tax misinformation furnished by his
deputy to prospective purchaser of land who relies upon
information furnished to his damage 544

Treasurer—county board may not increase salary during
his term of office by paying him extra compensation for
services in connection with WPA project in his oflBce.. 614

County has no authority to purchase mortgage or real estate
for purpose of protecting old-age assistance^ lien filed
subsequently to recording of mortgage against same
real estate 664

Ordinance, county—county may not prohibit sale and use of
fireworks within county 690

Park—county may acquire and maintain property; such
powers are broad enough to authorize construction, op
eration and maintenance of public fee golf course on
county-owned property 710

Surveyor, county—registered engineer may not record pri
vate survey in county record books unless he is also
county surveyor or deputy duly appointed 713

Ordinance—^words "all fines, forfeitures and receipts" in
traffic ordinance include costs and fees 739

Judge—^five-dollar per diem under 253.15 (3) applies only
where no other provision has been made by law for com
pensating ' 739

County tax rate—amounts certified by industrial commission
under 49.03 (8a) must be included in computing one per
cent tax limitation under 70.62 (2) 835

County tax rate—amounts certified by board of control un
der 46.10 (2) must be included in computing one per
cent tax limitation under 70.62 (2) 835

County tax rate—^taxes for soldiers' relief levied under 45.10,
taxes of two mills or less levied for highway purposes
under 83.06 and judgments placed upon tax roll under
66.09 should be excluded in computing one per cent tax
limitation under 70.62 (2) 835

County asylum committee. See Counties, asylum committee.
County board. See Appropriations and Expenditures.
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County board. See Counties. Page
County board. See Public Officers.
County board. See Public Officers—supervisor.
County board committees. See Appropriations and Expendi

tures.
County board committees. See Appropriations and Expendi

tures, county board.
County board committees. See Counties, county board.
County board committees. See Public Officers, county board.
County board meetings. See Counties, county board.
County board resolutions. See Counties, county board.
County bonds. See Bonds.
County bonds. See Counties, bonds.
County bonds. See Municipal Corporations, municipal borrow-

ing.
County clerk. See Public Officers.
County dance hall inspector. See Public Officers, dance hall in

spector.
County employees. See Public Officers.
County forest reserves. See Counties, forest reserves.
County highway committee. See Appropriations and Expendi

tures.
County highway committee. See Counties, highway committee.
County highway committee. See Public Officers—^highway com

mittee, county.
County hi|jhway police officer. See Public Officers—patrolman,

highway.
County judge. See Counties, judge.
County judge. See Courts—^judge, county.
County judge. See Elections—^judge, county.
County judge. See Public Officers—^judge, county.
County ordinances. See Counties, ordinances.
County supervisor. See Public Officers—supervisor, county.
County surveyor. See Counties, surveyor.
County surveyor. See Public Officers—surveyor, county.
County tax rate. See Counties.
County tax rate. See Taxation.
County treasurer. See Bonds.
County treasurer. See Counties, treasurer.
County treasurer. See Public Officers.

COURTS

State tax—one dollar for commencing civil action provided
for in 262.04 and 271.21 is collectible in civil actions but
not in special proceedings; is not collectible from state
or federal government or their instrumentalities; civil
and special proceedings are distinguished 84

Jury commissioners—^under 255.03 (3) are entitled to mile
age for only one round trip in attending meeting; sec.
14.71 (6) (f) is not applicable 158

Juvenile court may commit child found delinquent and men
tally deficient to southern Wisconsin colony and train
ing school 240

Judge, county—253.15 (4) is controlling over 59.15 (1) so
far as it is inconsistent therewith 274

Judge, county—is entitled only to annual salary fixed by
county board plus such fees and compensation as county
board authorizes him to retain under 253.15 (4) 274

Probation—court may provide for probationary period in
case of felony which is of greater duration than maxi
mum penalty prescribed by law for such offense 300
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COURTS—(Continued) Page
Employee's cash bond—$5,000 limitation under 331.41 is

without reference to employer's individual account; is
limitation only upon amount which may be deposited
with respect to any one employee . 525

Statutes of limitation—^agreement based upon compromise
of school district's proportion of utility taxes under
76.28 is void; school district treasurer has duty to col
lect difference between amounts due school district and
those which district received under such agreement and
with respect to which cause of action accrued within six
years ' * Y'

Judge, county—^is entitled only to annual salary fixed by
county board plus such fees and compensation as county
board authorizes him to retain under 253.15 (4) 582

Employee's cash bond—331.41 is not retroactive and does not
apply to moneys deposited prior to its effective date . .. 721

Judge, county—^per diem provision under 253.15 (3) applies
only where no other provision has been made for com
pensation

Guardians and wards—allowance from veteran's compensa
tion estate for support of indigent sister is not permis
sible under 319.26 847

Credit unions. See Banks and Banking.
Credit unions. See Corporations.

CRIMINAL LAW

Arrest—town officers having right to arrest for misdemean
ors may arrest violators of speed laws on highways on
Indian reservation who are not tribal Indians 34

Gambling—^mechanical device known as "merchandiser," al
though it may be game of skill, is gambling device; use
is prohibited under 348.085 •_ • • • 44

Gambling—^sale of safety matches containing questions
which when correctly answered entitle contestant to
prize of from one cent to one dollar constitutes gam
bling under 348.085 and violates 100.16 104

Informer—deputy sheriff and constable are not entitled to
f0e 171

Informer—^where fine has been paid into county treasury,
treasurer may not later pay out anjr part of same,
even though judgment of court imposing fine ordered
such payment; must file claim against county and it
must be allowed in usual manner 171

Gambling—^bank night, allowing persons who have not pur
chased admission tickets to join in plan, is in violation
of 348.01 190

Gambling—scheme whereby frequenters of store register
and prizes are awarded to those whose names are drawn
by chance constitutes lottery in violation of 348.01 225

Gambling—advertising scheme by which every cash pur
chaser of merchandise receives cash slip bearing date
and amount of purchase, holders of which are entitled
on day selected by merchant to receive free merchandise
equal to amount of cash slip bearing date merchant se
lects, is in violation of 348.01 ^ 325

Sentence to state prison commences on day of actual incar
ceration, regardless of any statement made by court... 329

Legal consequences of conviction of crime are absolved by
full pardon; person convicted of drunken driving should
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CRIMINAL LAW—(Continued) Page
haive^ driver's license restored when pardoned without
furnishing proof of financial responsibility required un
der 85.08 (10) (j) 331

Gambling—^bakery packing in each loaf of bread letter of
alphabet which entitles purchaser, after accumulating
enough letters to spell words "golden cream bread," to
premium violates 348.01 357

Sec. 340.35, prohibiting mayhem, is not applicable to vasec-
tomy performed for purpose of benefiting health of
patient 416

Fine—must be remitted in full to county treasurer when
paid to sheriff by one committed to jail 422

Informer's fee—^if fine is remitted to state treasurer by
county treasurer without deducting fee as provided in
judgment fee may be refunded to county treasurer by
state 422

Day of rest—^plant or establishment used for artificial pro
duction of electricity for sale is not "factory" within
meaning of 351.50 493

Day of rest—^power plant maintained as part of factory
where goods are manufactured is included in terms of
351.50 493

Sentence for general indeterminate term of not less than
one year and not more than ten years "in addition to
the former sentence which you are now serving" is con
strued to mean that sentence will commence at expira
tion of sentence which prisoner was then serving 601

Gambling—^"New London day plan" is condemned as lottery 611
Obstructing execution of law—no offense is committed under

346.50 unless there is some attempt at disguise 618
Pardon—^governor may grant, any time after conviction and

re^rdless of term of sentence or other penalty imposed 623
Gambling—^punch board prizes seized with punch board

may not be destroyed unless physically attached to
punch boards 669

Gambling implements seized must be destroyed; there is no
authority for sale for benefit of county 669

Gambling—^multiple-dividend plan is condemned as lottery
under 348.01; plan is not deemed in violation of trading
stamp act, 100.15 764

Gambling—daily coupon scheme violates 348.01 767
Sentence—subsequent sentence for violation of parole, in

case of suspended sentence to state prison for two years
and probation, reading "for balance of said two year
term as provided by law" is construed to mean two-
year sentence starts on date prisoner is received at
state prison 821

DAIRY AND FOOD

Product known as "honee butur," designed to be used, among
other things, as substitute for butter, is subject to pro
visions of 97.46 (1) and 97.44 303

Cold storage act—egg whites and egg yolks separately
stored are subject to provisions of ch. 99, Stats 313

Preparation of so-called cream puff filling from skim milk
base with vegetable fat compounded therewith is in vio
lation of 97.39 (2) 370

Sale of so-called cream puffs as cream puffs with artificially
prepared filling containing no whipped cream or cream
violates 97.25 (1) and (2) 370
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DAIRY AND FOOD—(Continued) Page
Board of health may make regulations requiring sanitary

production of fluid milk, cream, skimmed milk and but
termilk if such regulations are reasonably necessary as
health measure provided rules are in aid of or supply
mental to legislative standards and not in conflict with
them; rules may be enforced by inspectors employed by
department of agriculture • • : *' *

Board of health rule requiring sanitary production of milk,
cream, etc., within limits of delegated power is not in
valid merely because made applicable to certain situa
tions or localities if classification is consonant with leg
islative classification 516

Article may not be sold as "table spread" if it lacks any ot
ingredients essential to its use as such 806

Dance hall inspector. See Public Officers.
Dance hall ordinances. See Counties—ordinances, dance hall.
Dance halls. See Counties.
Day. See Words and Phrases.
Day of rest. See Criminal Law.
Day of rest. See Labor.
De facto officer. See Public Officers.
Debt limitation. See Constitutional Law.
Department of mental hygiene. See Civil Service.
Deposits, public. See Banks and Banking.
Deputy sheriff. See Civil Service—sheriff, deputy.
Deputy sheriff. See Public Officers—sheriff, deputy.
Detached territory. See Municipal Corporations.
Detached territory. See School Districts.
Detectives. See Bonds.
Detectives. See Police Regulations.
Director of regional planning. See Public Officers.
Disguise. See Words and Phrases.
District attorney. See Public Officers.
Diversion of funds. See Appropriations and Expenditures.
Diversion of funds. See Bridges and Highways.
Divorce counsel. See Public Officers.
Drunken driving. See Automobiles, law of road.

EDUCATION

School administration—^marriage is not cause for discharge
under 39.40, relating to tenure of teachers; resignation
of married teacher cannot be forced by subterfu^ of
unreasonable salary reduction employed solely to achieve
that end i

Sec. 45.055 does not limit county board to establishment of
memorials in one location 109

.  School administration—^teacher tenure rights under 39.40
(2) accrue by virtue of five years' continuous service in
same school system; statute is retroactive 119

School administration—supervising teacher has tenure
rights; refusal to accept less than minimum salary to
which she is entitled under 39.14 (2) is not cause for
discharge under tenure law 134

School administration—salaries for supervising teachers set
up by state superintendent of public instruction under
39.14 (2) are to be followed rather than salaries pro
vided by county board 136

School administration—county superintendent has discre
tion in employing supervising teachers; this discretion
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EDUCATION—(Continued) Page
may not be interfered with by county board in provid
ing salaries 13g

School administration—circuit teachers employed by several
different boards of vocational and adult education do not
acquire tenure under 39.40 153

School administration—state aid to counties for salaries of
county supervising teachers should be refused where
39.14 (2) has been violated in fixing salaries 232

School administration—school board may change position
and reduce salary of teacher who has acquired perma-
ment tenure but such power must be exercised in good
faith and may not be exercised to accomplish indirectly
that which cannot be done directly 280

Teacher in public school is liable for actionable negligence
in performance of duty 395

Vocational schools—41.16 (5) is subject to 66.04 (8), pro
viding for disbursement of city and village funds on or
der of city or village clerk 420

Vocational education—^nonresident tuition charge provided
jn 41.19 for each day or evening of actual attendance
is not dependent upon number of hours involved 433

Vocational education—state board may pay tuition for at
tendance of physically handicapped person at school
having courses especially designed for rehabilitation
which is outside district of his residence 464

Vocational education—"board of vocational and adult educa
tion" in 41.18 means local board, not state board 506

Teachers' pensions—^under 42.55 employees of annuity board
are not employees of city or school board and are not
subject to city civil service commission; commission can
not assume jurisdiction over such employees 578

Teachers' pensions—employees of annuity board under 42.55
are not subject to Milwaukee employees' retirement
system 573

Teachers' pensions—members of annuity board are person
ally liable for diversion of funds of employees' retire
ment system, whether deducted from employees' salaries
or wages or from funds placed under control of board
by 42.55 578

Teachers' pensions—city treasurer is not liable for diversion
of funds of employees' retirement system under 42.55 578

Teacher—^liability for injury to pupils when permit grant
ing field lesson trip is issued by superintendent, effect
of such permit on liability of board of education, par
ent's right of recovery for injury are discussed 791

Blind—one losing his sight while resident of state need not
reside in this state continuously for one year before
making application for pension under 47.02 (2) (a) ... 828

Election inspectors. See Elections.
Election inspectors. See Public Officers.
Election officers. See Elections.
Election officers. See Public Officers.

ELECTIONS

Election officers—^vote in precinct of each party for gover
nor should be used in determination under 6.32 (1) of
party preference at election where last preceding gen
eral election was in presidential year 23



872 Opinions of the Attorney General

ELECTIONS—(Continued) Page
Election officers—under 6.32 (1) three inspectors must be

chosen notwithstanding provisions of 6.32 (la) 27
Election officers—^XXI Op. Atty. Gen. is reaffirmed so far as

it is now applicable • • 27
Petition for referendum on question of granting intoxicating

liquor licenses filed prior to April 1937 election but not
30 days prior thereto may not be made basis of submis
sion of question at 1938 spring election.............. 123

Referendum—^vote at election against granting intoxicating
liquor licenses does not terminate licenses then in force 123

Village trustee—village election ballot should contain names
of all candidates for office of trustee arranged in alpha
betical order *.•••.*•, .•••

Nominations—primary election for office of police judge, jus
tice of peace and constable is not to be held in Milwau
kee county 152

Referendum—county board may not submit questions to
vote except as it takes definite action itself thereon ... 161

Sec. 326.02 (2) does not prohibit charging fee for adminis
tering oath under 5.05 (5) (b) 187

Election inspectors—under 6.32 (4) (f) city or village clerk
fills all vacancies in offices of election officials whether
such vacancies are temporary or permanent 194

See XXVI 459
Residence—art. Ill, sec. 1, Wis. Const., and 6.51 (4), Stats.,

preclude patient at state institution for insane from
acquiring residence for voting purposes in town where
institution is located _ 294

Ballot which gives elector right to vote for two candidates
must not be disregarded if elector votes for one only_.. 302

•  Charter ordinance of city initiated under 10.43, increasing
number of wards and changing number of aldermen,
adopted at spring election, may not be resubmitted at
fall election • 593

Nominations—^nominees of Union Party need not comply
with 5.17 U) to entitle them to place on November bal
lot as candidates of that party 667

Nominations—^filing of declaration to serve if elected, re
quired under 5.10 (2), is applicable only to candidates
for city offices to be voted for through city who
are nominated at, or by virtue of, primary or who would
be required to be nominated at primary were it not for
fact that not to exceed two times number of candidates
placed in nomination filed for office under 5.10 (2) .... 683

City officers—^person may run for more than one nonparti-
san city office on same ballot at same primary or election 683

Citizenship—child born abroad in 1913 whose fajther at time
of such birth was citizen of U. S. and had resided
therein is American citizen 765

Campaign material in form of placards and posters, adver
tising candidacy, are signs: when placed within limits of
public street or highway they violate 86.19 808

Judge, county—^in case of death where appointment is made
to fill vacancy and regular election for same office is to
be held following April appointee serves out unexpired
term 845

Electric fences. See Public Officers, industrial commission.
Employed. See Words and Phrases.
Employees' cash bonds. See Bonds.
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Employees' cash bonds. See Courts. Pa^e
Engineers. See Counties,: surveyor.
Engineers. See Public Officers—surveyor, county.
Estates. See Courts, guardians and wards.
Exemption. See Taxation.
Exemption. See Taxation, income taxes.
Exemption. See Taxation, occupation tax.

Factory. See Words and Phrases.
Fair labor standards. See Labor.
Federal works progress administration. See Indigent, Insane,

etc.—^poor relief.
Feeble-minded. See Charitable and Penal Institutions.
Finance companies. See Corporations.
Fines. See Criminal Law.
Fireworks. See Counties, ordinances.

FISH AND GAME

Sec. p.48, relating to sale of game, is not invalid as applied
to interstate and foreign commerce ... ̂ 35

Bird farm-—under 29.574 (3) title to game birds on licensed
game farm passes to licensee by operation of law; con
servation commission may not require him to pay state
for reasonable value of birds 61

Conservation commission order M-40, prohibiting carrying
gun more powerful than .22 calibre rifle at any time
prior to five days before deer hunting season, is valid
order; can be questioned only as provided by 29.174 (7)
and (8) (a)

Hunting license—county clerk may not charge for adminis
tering oath to applicant Igy

Hunting license—county board may not require county clerk
to render notarial services; if such fees are collected
they belong to county 137

Search may be made for game on lands owned by Indians
which pe not part of Indian reservation or other land
under jurisdiction of federal government 390

Wholesale fish market—one soliciting business for out-of-
state wholesale fish house who does not purchase or op
erate such market but is occasionally named as con
signee for purposes of shipping to out-of-state fish
house is not required to be licensed under 29.135 392

Riparian owner who is resident of this state must secure rod
and reel license required by sec. 29.145 to fish on lake of
which he owns entire shore line 563

Prohibited methods of hunting as set forth in 29.22 (1),
power of conservation warden to search automobile, evi
dence necessary to justify search and seizure, hunting
as necessary element of offense under 29.22 (1) and con
servation commission order M-40 are discussed 627

Contra XXII 1024
XXVI 14

Hunting—^town board: may not prohibit or regulate; this
power is vested in conservation commission 705

Contra I XVIII 511

Forest crop lands. See Taxation.
Forest reserves, county. See Counties.
Fraternal benefit societies. See Insurance.

Gambling. See Criminal Law.
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Gift taxes. See Taxation.
Golf courses. See Counties, parks.
Golf courses. See Public Lands, parks.
Governor. See Public Officers.
Grain and warehouse commission. See Appropriations and rjX-

penditures.
Guardians and wards. See Courts.

Highway committee, county. See Appropriations and Expendi
tures, county highway committee.

Highway committee, county. See Counties.
Highway committee, county. See Public Officers. _
Highway patrolman. See Public Officers—^patrolman, highway.
Hospitalization. See Indigent, Insane, etc.—poor relief.
Housing. See Municipal Corporations.
Hunting. See Fish and pame.
Hunting licenses. See Fish and Game.

ILLEGITIMACY

Trustee in agreement and judgment under ch. 166, Stats.,
should make payment to person having legal custody of
child, pursuant to order of court; it is immaterial
whether child is within or without state or whether he
is in custody of his mother or some other person 264

Including. See Words and Phrases.
Income taxes. See Taxation.

INDIANS

Search may be made for game and Indians may be arrested
on lands owned by them which are not part of Indian
reservation or other land under jurisdiction of federal
government

INDIGENT, INSANE, ETC.
Poor relief—county may bargain collectively with labor

union regarding relief but is not required to do so by
Wisconsin labor relations act, ch. Ill, Stats., nor by
103.51 to 103.63 • •

Legal settlement—receipt of assistance under 47.08 prevents
gaining of legal settlement • • •

Contra

Order of county judge certifying indigent patient for treat
ment at local hospital constitutes finding that expense
to county will be less than if patient is sent to Wiscon
sin general hospital 1

Poor relief—after treatment at local hospital court must
determine and certify to county treasurer correct and
reasonable charges '

Alleged insane person may be detained in padded cell lo
cated in room within building which houses county jail
but is not used for confinement of criminals; such place
may not be used if state or county institution is avail-
able V

Poor relief—one employed on federal works progress ad
ministration project can neither gain nor lose legal set
tlement while so employed :•••,; .*

Poor relief—support given family of man legally responsi
ble for same constitutes support to him so as to prevent
gaining of legal settlement, even though such man may
be residing apart from his family 183

See 12®
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INDIGENT INSANE, ETC.—(Continued) Page
Poor relief—^treatment at Wisconsin general hospital at pub

lic expense of person or his family does not interfere
with loss of legal settlement under 49.02 (7); one hav
ing no legal settlement must be cared for at expense of
county in which he resides under 49.04 198

Poor relief—husband may receive direct relief from place
of wife's legal settlement but 49.02 (1) does not author-
1^ granting of relief in some other community with
charge back to place of wife's legal settlement 214

Parole—^inmate of central state hospital for insane paroled
under 51.234 is not automatically released after ex-
piration of two year parole period 229

Parole—committing court retains jurisdiction to determine
sanity or insanity of inmate committed to central state
hospital for insane 229

Poor relief—county having adopted county system may re
peal resolution adopting such system only by majority
vote of all supervisors entitled to seat in board 252

Poor relief—construction of term "legal settlement" as used
in ^.33 in XXIII Op. Atty. Gen. 796 is adhered to
(children who have lived in one town in certain county
for over year have obtained legal settlement there so as
to entitle them to aid under 48.33 although during that
year they were receiving aid for dependent children
from county of former settlement); construction placed
thereon in XXV Op. Atty. Gen. 470 is overruled 285

Art. Ill, sec. l, Wis. Const., and 6.51 (4) preclude patient
at state institution for insane from acquiring residence
for voting purposes in town where institution is located 294

Poor relief—^neither 40.21 (2) nor 40.47 (4) requires county
to pay tuition claims presented by city in cases of indi
gent elementary and high school pupils who have no
legal settlement 326

Poor relief—^illegitimate child has and retains settlement of
his mother at time of his birth even though mother has
changed her legal settlement 469

Sec. 143.05 (10) provides procedure for providing for in
digent transient quarantine cases; there should be no
conflict between that section and 49.03 (9) in adminis
tration of two sections 532

Legal settlement—infant whose father and mother are dead
and who is of sufficient age and mentel capacity to form
intent to change her place of residence may lose legal
settlement by voluntarily and uninterruptedly absenting
herself from place of legal settlement 574

Legal settlement—under 49.04 (1) Y county is liable for
care of all poor persons in that county who have no
legal settlement therein 574

Poor relief—one who does not have legal settlement within
county as provided for by 49.02, although he may have
resided in county year or more, may not petition county
court for hospitalization under 142.01 70S

Poor relief—^priority of claim for old-age assistance filed iii
estate discussed as to situation (1) where county has
title to personalty or has lien upon real estate sufficient
to satisfy claim and (2) where claim cannot be satisfied
out of personalty or real estate to which county has title
or county has no title or lien under 49.26 751

Poor relief—various farm aids administered by rural reha
bilitation division of FSA analjrzed from standpoint of
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INDIGENT INSANE, ETC.—(Continued) Page
nature of form of aid and as to whether it is pauper aid
essentially; evidentiary value of such aids appraised as
bearing upon question of legal settlement 777

Poor relief—amounts certified by industrial commission to
secretary of state, under 49.03 (8a) to be collected from
county, must be included in computing one per cent
county tax limitation under 70.62 (2) 835

Poor relief—amounts certified by board of control under
46.10 (2), to be collected from county, must be included
in computing one per cent county tax limitation 835

Soldiers' relief levied under 45.10 should be excluded in com
puting one per cent county tax limitation 835

Allowance from veteran's compensation estate for support
of indigent sister is not permissible under 319.26 847

Industrial commission. See Public Officers.
Informers. See Criminal Law.
Informers' fees. See Criminal Law.
Inheritance taxes. See Taxation.
Insane. See Indigent, Insane, etc.

INSURANCE

Town mutual—^may not issue policies against loss by wind
storm, tornado or cyclone

Town mutual—while not allowed to issue windstorm policies,
may, nevertheless continue to be liable on unexpired
windstorm policies; surplus in windsto^ department
should be preserved for purpose of paying claims 63

Fraternal benefit society—labor union composed of more
than 500 members not restricted to persons engaged in
hazardous occupations, maintaining sick and death
benefit plan, is subject to ch. 208, Stats 260

Liability insurance may not protect nurse transporting pa
tient at request of county court pursuant to 142.05 if
mileage paid for transporting patient is construed as
transportation for hire within terms of most liability
insurance contracts 339

Life and accident company, incorporated as assessment asso
ciation in Nebraska, which satisfies solvency and ex
pense requirements imposed by this state upon domestic
mutual companies, may be licensed to transact business
in Wisconsin •: • 714

Failure to license life and accident company incorporated in
Nebraska to transact business in Wisconsin places di
rector of insurance of Nebraska in position to invoke
retaliatory insurance law 714

Fraternal benefit society—^208.01 (1) applies to labor organ
ization which provides for death benefit plan included
in monthly dues at no extra cost; mere fact that there
is no enforceable obligation on part of organization to
make any payments of death benefits is immaterial ... 718

City official may sell to city if amount of annual premium
does not exceed $300 841

Interstate commerce. See Commerce.

INTOXICATING LIQUORS
Petition for referendum on question of granting licenses

filed prior to April 1937 election but not 30 days prior
thereto may not be made basis of submission of ques
tion at 1938 spring election • 123
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INTOXICATING LIQUORS—(Continued) Page
Referendum—^vote at election against granting licenses does

not terminate licenses then in force 123
Member of common council is ]|>rohibited from selling beer

to licensed taverns located in city of which he is alder
man 289

Tax commission may not issue licenses under 176.05 (4a) to
clubs when municipality has voted dry under 176.38 .. 292

Licenses to sell liquor for period of six months beginning
June 1 and ending December 1 may be granted under
provisions of sentence 2, 176.05 (6) 352

Licenses may be granted under sentence 1, 176.05 (6) for
year or any shorter period but must expire on June 30
following issuance 352

Liquor license—176.05 (13) is not applicable to corporation
which applies for wholesale beer license 365

Remonstrances against license—^where no registration of
electors is had, correct enumeration of all electors of
district made by any person therein may be used in de
termining what constitutes majority of electors in dis
trict required by 176.22 492

City may not by ordinance require registered pharmacist
holding permit under 176.18 (1) for sale of liquor for
medicinal, mechanical or scientific purijoses to take out
also "Class A" license for sale of intoxicating liquors.. 495

Municipality has discretion to refuse pharmacist's permit
under 176.18 (1) 495

Municipality may not require that liquor be sold only on
prescription for scientific and mechanical purposes ... 495

License or permit may be granted to state corporation only
when all ofiScers and directors of corporation can satisfy
requirements set forth for individual 567

See XXIII 191
Issuance of retail "Class A" or "Class B" license for sale

to any person acting as agent or in employ of another is
prohibited 567

Posted person—official or body placing name upon blacklist
inadvertently or through mistake has power to correct
error 616

Contra JV 347
Posted person—^where conditions exist that permit blacklist

ing official discretion once exercised may not be changed
during year 616

See Ill 507
XXV 547

City may not by ordinance set up regulations respecting sale
for medicinal or scientific purposes which are in conflict
with 176.18 650

Wisconsin cases construing "premises" as used in former
prohibition statutes apply to present statutes relating to
issuance of licenses for sale of fermented malt bever
ages and intoxicating liquors 702

Test as to whether particular room or space comes within
term "premises" rests upon accessibility and dominion
as disclosed by facts in each case 702

Sec. 176.05 (1) does not apply to members of town board in
directly engaged in sale of beer 798

Jails. See Prisons.
Judge, county. See Counties.
Judge, county. See Courts.
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Judge, county. See Elections. Page
Judgfe, county. See Public Officers.
Judge, police. See Public Officers.
Jury commissioners. See Appropriations and Expenditures.
Jury commissioners. See Courts.
Jury commissioners. See Public Officers.
Justice of peace. See Public Officers.
Juvenile courts. See Courts.

LABOR

County may bargain collectively with labor union regarding
relief but is not required to do so by state labor rela
tions act, ch. Ill, Stats., nor by 103.51 to 103.63 10

County highway committee may bargain with employees as
group and so reach agreement as to hours, wages, etc.,
but neither county highway committee nor county board
may make contract stipulating that all employees must
be members of particular organization 30

County employees may join labor union 254
Labor relations—^labor union composed of more than 500

members not restricted to persons engaged in hazard
ous occupations, maintaining sick and death benefit
plan, is subject to ch. 208, Stats 260

County highway committee may not set uniform wage scale
to be paid by all towns and villages in expending funds
allotted under 20.49 (8) 366

Day of rest—^plant or establishment used for artificial pro
duction of electricity for sale is not "factory" within
meaning of 351.50 493

pay of rest—^power plant maintained as part of factory
where goods are manufactured is included in terms of
351.50 493

Wages—66.29 is not applicable to construction work carried
on by state through its boards and commissions 502

Organization which provides for death benefit plan included
in monthly dues at no extra cost is operating under
208.01 (1); mere fact that there is no enforceable obli
gation to make payments of death benefits is immaterial 718

Fair labor standards act of 1938 does not apply to state in
purchasing materials through bureau of purchases 743

Labor relations. See Labor.
Law of road. See Automobiles.
Law of road. See Bridges and Highways.
Lay offs. See Civil Service.
Legal settlement. See Indigent, Insane, etc.
Legal settlement. See Indigent, Insane, etc.—poor relief.
Legal settlement. See Minors.
Legal settlement. See Minors, child protection.
Legal settlement. See Mothers' Pensions.
Liability of teachers. See Education, teachers.
Liability of teachers. See Public Officers, teachers.

LIVE STOCK

Bang's disease—cattle owner is one who suffers loss in case
animal reacts to test and one to whom indemnity is paid 396

Bang's disease—^minor may sign petition for test 396
Bang's disease—cattle owners in county may sign petition

regardless of whether or not their names appear on
last assessment roll 396
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LIVESTOCK—(Continued) Page
Bang's disease—^petitions may fee received up to time of

hearing 396
Bang's disease—several members of family may sign peti

tion 396
Bang's disease—department of agriculture and markets has

no jurisdiction if petitions do not have required num
ber of signatures 396

Bang's disease—department of agriculture and markets ac
quires jurisdiction when petitions signed by 75% of
cattle owners resident in county are presented; subse
quent withdrawal of some names does not bar jurisdic
tion 396

Lotteries. See Criminal Law, gambling.

Maintain. See Words and Phrases.

MARRIAGE

Violation of 69.48, relating to filing of marriage certificates,
may be punished under 352.52 in county where couple
resides after marriage 138

Sec. 245.04, relating to marriages outside state to circumvent
state laws, applies only to marriages prohibited by
245.03 138

Marriage license—county clerk may not charge fee for ad
ministering oath to applicant 187

Marriage license—county board may not require county clerk
to render notarial services; if such fees are collected
they belong to county 187

Bigamous marriage does not constitute "lawful wedlock"
within meaning of 322.04 (4); child born to such mar
riage cannot be adopted without consent of state board
of control 369

Application for marriage license must be sworn to before
county clerk in this state 438

One who assumes position of minister of Gospel but who has
not been ordained or appointed by denominational or
non-denominational group is not authorized to solemnize
marriage 460

Marriage licenses. See Marriage.
Maternity aid. See Minors, child protection.
Mayor. See Public Officers.

MEMORIALS

Sec. 45.055 does not limit county board to establishment in
one location 109

Camp American Legion—board of trustees may admit as
paying patients sick and disabled World War veterans
from other states 462

MILITARY SERVICE

Camp American Legion—Aboard of trustees may admit as
paying patients sick and disabled World War veterans
from other states 462

Veteran's compensation—U. S. Veterans' Administration re
tains supervisory control over estate after compensa
tion payments are made to veteran or his guardian to
extent only that it can object to use of compensation
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MILITARY SERVICE—(Continued) Page
estate that is improper under laws of veteran's resident
state; allowance from compensation estate for support
of indigent sister is not permissible under 319.26 847

MINORS

Child protection—juvenile court may commit to southern
Wisconsin colony and training school child who has
been foimd delinquent and mentally deficient 240

Child protection—^maternity aid may be granted under
48.331 even though such aid is not likely to continue for
period of one year 256

Child protection—commencement of bastardy proceedings is
not condition precedent to granting aid to unwed mother
under 48.331 258

Trustee in illegitimacy agreement and judgment should make
payment to person having legal custody of child, pursu
ant to order of court; it is immaterial whether such
child is within or without state or whether he is in cus
tody of his mother or some other person 264

Child protection—construction of term "legal settlement" as
used in 48.33 in XXIII Op. Atty. Gen. 796 is adhered to
(children who have lived in one town in certain county
for over year have obtained legal settlement there so as
to entitle them to aid under 48.33 although during that
year they were receiving aid for dependent children
from county of former settlement); construction placed
thereon in XXV Op. Atty. Gen. 470 is overruled 285

Child protection—'bigamous marriage does not constitute
"lawful wedlock" within meaning of 322.04 (4); child
born to such marriage cannot be adopted without con
sent of board of control 369

Illegitimate child has and retains legal settlement of his
mother at time of his birth even though his mother has
changed her legal settlement 469

Legal settlement—infant whose father and mother are dead
and who is of sufficient age and mental capacity to form
intent to change her place of residence may lose legal
settlement by voluntary and uninterrupted absence .... 574

MORTGAGES, DEEDS, ETC.
Provision in deed by county restricting cutting green timber

for specified time is valid 467
County has no authority to purchase mortgage or real estate

for purpose of protecting old-age assistance lien filed
subsequently to recording mortgage against same real
estate 664

MOTHERS' PENSIONS

Commencement of bastardy proceedings is not condition pre
cedent to granting aid to unwed mother under 48.331.. 258

Legal settlement—construction of term "legal settlement"
as used in 48.33 in XXIII Op. Atty. Gen. 796 is adhered
to (children who have lived in one town in certain
county for over year have obtained legal settlement
there so as to entitle them to aid under 48.33 although
during that year they were receiving aid for dependent
children from county of former settlement); construc
tion placed thereon in XXV Op. Atty. Gen. 470 is over
ruled 285
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Motor transportation. See Corporations. Page
Motor transportation inspectors. See Public Officers.
Motor vehicle fuel tax. See Taxation.
Municipal borrowing. See Bonds.
Municipal borrowing. See Municipal Corporations.

MUNICIPAL CORPORATIONS

Ordinance, parking—^use of parking meters by municipality
in regulation of parking on streets is valid and not pro
hibited by 85.84 and 85.85 1

Housing—sec. 66.40, relating to public housing projects, is
not in violation of art. VIII, sec. 1, Wis. Const 38

Housing—^projects may not be undertaken without approval
of city council 38

Housing—act is not in conflict with federal act 38
Municipal borrowing—county board may not appropriate

money to pay town obligation incurred to improve town
roads 45

Municipal borrowing—^town may not transfer town funds to
county treasurer to be used by county in improvement
of town roads 45

Municipal law—disbursements from city and village treas
ury must be made upon written order of city or village
clerk after proper vouchers have been filed in office of
clerk; 66.04 (8) supersedes all prior legislation incon
sistent therewith 76

Municipal law—66.06 (13) does not apply to disposition of
old, inadequate or obsolete equipment of municipally
owned utility in replacement thereof by adequate equip
ment 115

Ordinance, city—cannot divest school board of city of power
to hire employees and prescribe terms of employment.. 207

Detached territory—agreement to pay tuition in excess of
legal rate for admission to schools of district from which
new district is formed by detachment of pupils of latter
does not abrogate right to division of assets for refusal
to accept such pupils at legal rate 283

Sanitary districts, town—^in absence of proceedings for es
tablishment, town board may not provide for prelim
inary engineering survey for public waterworks and
sewerage systems intended to serve only portion of town 314

Sanitary districts, town—^where proceedings to establish
have been commenced preliminary engineering expenses
are to be borne by district, if formed, otherwise by pe
titioners 314

Ordinance, city—municipality under 66.35 (1) may pass or
dinance that supplements statute; may not pass one in
conflict therewith 336

Ordinance, city—^where terms are less severe than terms of
statute, statute controls 336

Ordinance, city—school board and local board of vocational
education are not compelled to discharge present em
ployees residing outside city where city has adopted
civil service ordinance requiring city employees to re
side within city but such ordinance should be followed
in future selection and discharge of employees as far
as possible 358

Beer licenses—cannot be granted to resident of foreign state
under 66.05 (10) (e) 365

Sewerage system—register of deeds is entitled to no fee for
filing plans and specifications filed under 62.18 (5); such
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plans and specifications should not be recorded in tract
index 385

Beer license—cannot be issued for period of less than year
under 66.05 (10) (d), but may be granted at any time
during calendar year for period of six months during
same calendar year under 66.05 (10) (g) 2 442

Beer license—^if issued for six-month period cannot be re
newed during calendar year, but holder of such six-
month license is not precluded from securing thereafter
regular annual license upon payment of full year's fee 442

Municipal borrowing—county may not issue general obliga
tion bonds for purpose of defraying county's share of
expense of constructing joint city hall and county
building 483

Municipal law—66.29 is not applicable to construction work
carried on by state through its boards and commissions 502

Municipal law—25% of differential provision in 66.06 (14)
(a) 1 has no application to charges to be made for wa
ter furnished other municipally owned water utilities
by city of Milwaukee 522

Municipal law—^if 25% differential provided in 66.06 (14)
(a) 1 results in rate in excess of that necessary to pro
duce fair return for service in accordance with commis
sion standards, excess may be considered for purposes
of arriving at fair return on value of used and useful
property when establishing rates to be charged custom
ers within city 522

Ordinance, city—charter ordinance initiated under 10.43 in
creasing number of wards, changing number of alder
men and adopted at spring election may not be submit
ted at fall election 593

Town—^if no action is taken within 20 days under 60.304 to
set aside action of board establishing sanitary district,
finding that 60% of land owners signed petition is con
clusive and not subject to attack 642

Municipal borrowing—^promissory notes of city for current
and ordinary expenses issued Oct. 1, 1938, due Apr. 1,
1939, secured by tax levy to be inserted in 1938 tax roll,
not yet prepared, must be counted in determining con
stitutional debt limitation of city 672

Municipal borrowing—city excess delinquent real estate tax
may not be deducted from bonded indebtedness of city
for purpose of determining total indebtedness under art.
XI, sec. 3, Wis. Const 672

Town board may not prohibit or regulate hunting 705
Contra XVIII 511

Beer licenses—^retail license may be issued to manager of
particular hotel, restaurant, club, etc., that applies for
license, but may not be issued to "manager" of that
part of hotel devoted to sale of fermented malt bever
ages only 735

Special assessments—right of county treasurer to assign to
city delinquent tax certificates where city has made bond
payments secured by special assessment out of its gen
eral fund and returned such assessments to county as
part of its excess delinquent tax roll and where county's
interest in excess roll has been satisfied 788

Beer licenses—sec. 176.05 (1) does not apply to members of
town board indirectly engaged in sale of beer 798
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Municipal law. See Municipal Corporations.
Municipal power districts. See Corporations.
Municipal utilities. See Municipal Corporations, municipal law.
Music teacher. See Public Officers.
Music teacher. See School Districts.
Mutual savings banks. See Banks and Banking.

NAVIGABLE WATERS

Each riparian owner along old shore line is entitled to his
proportionate share of new shore line where recession
of waters on lands bordering on Sturgeon Bay results in
new shore line 14

Water level—^public service commission may make order
changing minimum level to be maintained by reservoir
storage dam at Rest Lake 424

Neglected or abandoned animals. See Police Regulations,
animals.

Negligence. See Public Officers, teachers.
Newspapers. See Public Printing.
Nominations. See Elections.

NORMAL SCHOOLS

Board of regents may grant no professional degrees except
those of bachelor of education and bachelor of science.. 157

Obstructing execution of law. See Criminal Law.
Occupation tax. See Taxation.

OIL INSPECTION

Oil inspectors may measure devices and pumps used in meas
uring gasoline; cost may not be included in fees which
may be collected under 168.16 812

Old-age assistance. See Social Security Law.
Optometry. See Physicians and Surgeons, basic science law.
Optometry. See Public Health.
Ordinances, city. See Municipal Corporations.
Ordinances, county. See Counties.
Ordinances, dance hall. See Counties.
Ordinances, parking. See Municipal Corporations.
Ordinances, traffic. See Counties.
Osteopathy. See Physicians and Surgeons, basic science law.

Pardons. See Constitutional Law.
Pardons. See Criminal Law
Pardons. See Prisons, prisoners.
Parking ordinances. See Municipal Corporations—ordinances,

parking.
Parks. See Counties.
Parks. See Public Lands.
Parliamentary procedure. See Counties, county board.
Parole. See Indigent, Insane, etc.
Parole. See Prisons, prisoners.
Patrolman, highway. See Public Officers.

PEDDLERS

Person engaged in business of taking tin-type pictures on
street, developing and delivering them to persons on
street where pictures are taken is not peddler 278

License law applies to dealer in household supplies where
sales are made from house to house from stock carried
in truck, regardless of fact that permission to call has
been granted 732
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Pharmacy. See Public Health.

PHYSICIANS AND SURGEONS

Basic science law—147.14 (3) precludes use of title "Dr."
by optometrist in his advertising 319

Basic science law—^power to revoke physician's license be
cause of crime committed by him in course of his pro
fessional conduct is vested in state board of medical
examiners; may not be redelegated by board to its
president 335

Basic science law—person licensed to practice osteopathy
and surgery is considered to be physician and surgeon. 379

Reputability of medical school does not depend upon whether
its examinations are conducted by its own faculty or by
some outside agency; authority to grant diplomas or de
grees is not dependent upon such factor 648

Flatting lands. See Real Estate.
Police, city. See Public Officers.
Police, county highway. See Public Officers—^patrolman, high

way.

Police judge. See Public Officers—^judge, police.
Police justice. See Public Officers.
Police pension fund treasurer. See Public Officers.

POLICE REGULATIONS

Animals, neglected or abandoned—one who neglects his ani
mals in violation of law is liable for cost of public care 576

Detective—copartnership may be licensed as agency upon fil
ing of but one bond and payment of fee as principal... 686

Detective—^members of copartnership operating private
agency who act as private detectives in their individual
capacities must secure individual licenses 686

Poor relief. See Indigent, Insane, etc.
Posted persons. See Intoxicating Liquors.
Premises. See Words and Phrases.
Prison labor. See Prisons.
Prisoners. See Prisons.

PRISONS

Prisoner—governor has power to commute life sentence to
indeterminate sentence of one to 20 years 91

Prisoner—^first offender whose sentence is commuted by gov
ernor is eligible for parole after serving minimum of
one year 91

Jail—alleged insane person may be detained in padded cell
in room within building, in that part where sheriff has
his living quarters; such place may not be used if it
is possible to use state or county institution for insane 169

Prisoner—court may provide for probationary period in case
of felony which is of greater duration than maximum
penalty prescribed by law for such offense 300

Prisoner—board of control and wardens of state prison and
of Green Bay reformatory may grant interviews with
out presence of officer of institution 305

Sentence to state prison commences on day of actual incar
ceration regardless of any statement made by court as
to when sentence is to commence 329

Prisoner—legal consequences of conviction of crime are ab
solved by full pardon; person convicted of drunken driv
ing should have his driver's license restored when par-
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PRISONS—(Continued) Page
doned without furnishing proof of financial responsi
bility required under 85.08 (10) (j) 331

Prisoner—one on suspended sentence to state prison subse
quently sentenced for violation of parole "for balance of
said two year term as provided by law" begins to serve
two-year sentence on date he is received at state prison 821

Prison labor—^board of control and warden of state prison
may determine price at which binder twine shall be
sold; may fix selling price and refuse to sell it to dealer
who does not main price set 822

Probation. See Courts.
Probation. See Prisons, prisoners.
Psychiatric institute doctors. See Appropriations and Expen

ditures.
Psychiatric institute doctors. See Public Officers.
Psychiatric institute doctors. See University.
Public deposits. See Banks and Banking—deposits, public.

PUBLIC HEALTH

Vital statistics—^violation of 69.48, relating to filing of mar
riage statistics, may be punished under 352.52 in county
where couple resides after marriage 138

Wisconsin general hospital—order of county judge certify
ing indigent patient for treatment at local hospital con
stitutes finding that expense to county will be less than
if patient is sent to Wisconsin general hospital 143

Wisconsin general hospital—after treatment at local hospi
tal court must determine and certify to county treasurer
correct and reasonable charges 143

Well—one who drills on his own land for use of lessee is not
so engaged in well drilling industry as to be subject to
provisions of 162.04 218

Well—one who contracts to construct for compensation is
not subject to provisions of 162.04 where he sublets ac
tual performance of work to re^stered well driller, pro
vided contractor has not advertised or held himself out
as well driller 218

Health records of public school pupils and consents to vac
cination and immunization are not public records; mat
ter of their preservation is one of policy 255

Basic science law—147.14 (3) precludes use of title "Dr." by
optometrist in his advertising 319

Basic science law—^power to revoke physician's license be
cause of crime committed by him in course of his pro
fessional conduct is vested in state board of examiners;
may not be redelegated to its president 335

Wisconsin general hospital—nurse transporting patient at
request of county court pursuant to 142.05 may be held
liable for negligence in accident occurring during such
transportation 339

Wisconsin general hospital—liability insurance may not pro
tect nurse transporting patient at request of county
court if mileage paid is construed as transportation for
hire; county would not be liable 339

Basic science law—'board of medical examiners is not pro
hibited from using examination conducted by national
board of medical examiners under 147.16 provided prac
tice is such that examination can be said to be examina
tion of board 412
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PUBLIC HEALTH—(Continued) Page
Sec. 340.35, prohibiting mayhem, is not applicable to vasec-

tomy performed for purpose of benefiting health of
patient 416

Slaughterhouse—"central" and "co-operative" as used in
146.11 (1) are construed 444

Communicable diseases—^regulation of city school board re
quiring vaccination of all teachers and other employees
is invalid 446

Upholstering—special tag, specifying filling material, is re-
3uired on each movable piece of upholstering as well as
avenport or chair 448

Pharmacy—city may not by ordinance require registered
pharmacist holding permit under 176.18 (1) for sale of
liquor for medicinal, mechanical or scientific purposes,
to take out also "Class A" license for sale of intoxicat
ing liquors 495

Pharmacy—municipality has discretion to refuse pharma
cist's permit under 176.18 (1) 495

Pharmacy—municipality^ may not require that liquor be
sold only on prescription for scientific and mechanical
purposes 495

State board may make regulations requiring sanitary pro
duction of fluid milk, cream, etc., if such regulations are
reasonably necessary as health measure provided rules
are in aid of or supplemental to legislative standards;
such rules may be enforced by inspectors of department
of agriculture; rule within limits of delegated power
will not be invalidated merely because made applicable
to certain situations or localities if classification is con
sonant with legislative classification 516

Communicable diseases—143.05 (1) provides procedure for
indigent transient quarantine cases 532

Cemetery—^memorial salesman's bond required under 157.15
should be filed with dealer 565

See XXIV 677
Reputability of medical school does not depend upon whether

its examinations are conducted by its own faculty or by
some outside agency; authority to grant diplomas or de
grees is not dependent upon such factor 648

Wisconsin general hospital—one who does not have legal
settlement within county, although he may have resided
in county year or more, may not petition county court
for hospitalization 708

Birth certificate—duty of board of health and registrar of
vital statistics to investigate correctness of certificate
filled out by attending physician but denied by one
named as father is discussed; registrar of vital statis
tics may not determine judicial questions of disputed
parentage or alter certificate to conform to his belief.. 759

Basic science law—^whether there has been substantial com
pliance with 147.09 is question of fact for board of ex
aminers in basic science 784

PUBLIC LANDS

So-called "application to purchase" whereby individual
promises to make certain payments in return for which
regents of university agree to convey certain lands con
stitutes contract for sale of land 480

Park—county may acquire and maintain property; such
powers are broad enough to authorize construction, op-
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PUBLIC LANDS—(Continued) Page
eration and maintenance of public fee golf course on
county-owned property 710

PUBLIC OFFICERS

Alderman—member of common council is prohibited from
selling beer to licensed taverns located in city of which
he is alderman 289

Alderman may be elected to and hold office of police justice
provided his term as alderman expires prior to time he
takes office as police justice 478

Appeal board—^members under 40.85 (10) should be compen
sated as county and town officers by respective county
and town 155

Appeal board—administrative expenses provided for in
40.85 (10) should be paid by town or towns in which
detached territory lies 155

Band director in employ of public school—acceptance of
commission on instruments sold to students under his
direction violates provisions of 40.14 267

Banking review board—^has no jurisdiction to hear appli
cation to review order of banking commission suspend
ing securities dealer's license 662

Board of education—^under 40.54 has authority to let con
tracts for school construction and to supervise work .. 97

Contra XXV 617
Board of health—state board may make regulations re

quiring sanitary production of fluid milk, cream, etc.,
which are reasonably necessary as health measure, pro
vided such rules are in aid of legislative standards;
such rules may be enforced by inspectors of department
of agriculture 516

Board of vocational education—^has power to accept in be
half of state gifts to Wisconsin workshop for blind ... 621

Bureau of purchases—fair labor standards act of 1938 does
not apply to state in purchasing materials 743

Chairman of northern lake states regional committee (fed
eral)—state director of regional planning may accept
office without jeopardizing state office 509

City officers—^person may run for more than one nonpartisan
city office on same ballot at same primary or election.. 683

City official—may sell insurance to city if amount of annual
premium does not exceed $300 841

City treasurer—^is not liable for diversion of funds to em
ployees' retirement system 578

Constable—primary election for office is not to be held in
Milwaukee County 152

Constable—is not entitled to informer's fees under 353.24.. 171
County board—^may not hire one of its members to work on

collection of delinquent taxes 9
County board may waive recording fees under 59.57 (13) .. 212
County board—^members of committees may receive per diem

and mileage for each day of service under 59.06 (2)... 851
County clerk—^may not charge fee for administering oath to

applicant for marriage or hunting license 187
County clerk—^may not be required to render notarial serv

ices in matters not connected with county business; if
such services are rendered and fees are collected they
belong to county 187



888 Opinions of the Attorney General

PUBLIC OFFICERS—(Continued) Page
County clerk—^is not prohibited by 326.02 (2) from charg

ing fee for administering oath under 5.05 (5) (b) .... 187
County employee—may join labor union 254
County treasurer—is liable for tax misinformation fur

nished by his deputy to prospective purchaser of land.. 544
County treasurer—salary may not be increased by county

board during his term of office by pasdng him for serv
ices performed in connection with PWA project in his
office 614

County treasurer—^has no duty to notify holder of tax cer
tificate that such certificate has been redeemed except
as such notice is conveyed in tax redemption notice.... 691

County treasurer—is liable for all losses of funds in his
possession even though he has exercised due diligence.. 844

Dance hall inspector, county—^has powers of deputy sheriff;
may make arrest for any offense, misdemeanor or crime
committed in his presence 550

De facto officer—removal of supervisor from ward from
which elected vacates his office but, unless vacancy is
filled, he may continue to act on county board as su
pervisor for such ward 704

Director of regional planning (state)—^may accept federal
appointment as chairman of northern lake states re
gional committee without jeopardizing state office 509

Director of regional planning—may exercise reasonable dis
cretion as to matters not specifically covered by
statute 638

See XXIV 532
District attorney—^has no duty to represent towns, cities

and villages in actions started under provisions of 70.20 175
Divorce counsel—is ineligible for office of county supervisor 296

Election inspectors—city or village clerk fills all vacancies
whether such vacancies are temporary or permanent .. 194

See XXVI 459
Election officers—vote in precinct of each party for governor

should be used in determination under 6.32 (1) of party
preference for selection of officials when last preceding
general election was in presidential year 23

Election officers—^under 6.32 (1) three inspectors must be
chosen notwithstanding provisions of 6.32 (la) 27

See XXI 252

Governor—has power to commute life sentence to indeter
minate sentence of one to 20 years 91

Governor—^may grant pardon any time after conviction and
regardless of term of sentence or other penalties
imposed 623

Governor—^reorganization order No. 1 under ch. 9, L. Special
Session 1937, does not give banking review board juris
diction to hear application to review order of banking
commission suspending securities dealer's license 662

Highway committee, county—^may bargain with employees as
group and so reach agreement as to hours, wages, etc.;
neither county highway committee nor county board
may make contract stipulating that all employees must
be members of particular organization 30

Highway committee, county—members may be reimbursed
for their expense in traveling to and from committee
meeting each day 851
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PUBLIC OFFICERS—(Continued) Page
Industrial commission—^is authorized by 101.10 (16) to reg

ulate with respect to electric fences 569

Judge, county—^is entitled only to annual salary fixed by
board plus such additional fees and compensation as
county board authorizes him to retain under 253.15 (4) 582

Judge, county—appointee to judgeship serves out unexpired
term of deceased predecessor in case regular election for
such office is to be held following April 845

Judge, police—^primary election for office is not to be held
in Milwaukee county 152

Ju.ry commissioners—are entitled, under 255.03 (3) to one
round trip only in attending meeting; 14.71 (6) (f) is
not applicable 158

Justice of peace—primary election for office is not to be held
in Milwaukee county 152

Mayor—^may not demand that athletic association of local
high school deposit its receipts with city treasurer and
render financial statements to mayor 744

Motor transportation inspectors—^have power of sheriffs;
may do whatever is reasonable and necessary to protect
and preserve property properly in their custody 387

Music teacher in employ of public school—^acceptance of com
mission on instruments sold to students .under his direc
tion violates provisions of 40.14 267

Patrolman, highway—^who is also deputy sheriff may not ac
cept recognizance or money for appearance of offender
in court 307

Police, city—^in absence of action by city council granting
police officers right to accept recognizances or admit to
bail for violation of city ordinance officers may not ac
cept recognizances or admit to bail 307

Police justice—-alderman may be elected to and hold office
provided his term as alderman expires prior to time he
takes office as police justice 478

Police pension fund treasurer—^is custodian of fund; must
comply with terms of public deposits law 298

Psychiatric institute doctors—are not entitled to per diem
when called by state department of mental hygiene to
testify as experts in lunacy or sterilization proceedings
if such services are within terms of employment; are
entitled to per diem if such services are not within
terms of employment 661

Public service commission—^may make order changing min
imum water level to be maintained by reservoir storage
dam at Rest Lake 424

Register of deeds—county board may waive recording fees
under 59.57 (13) when original easements are filed .... 212

Register of deeds—is not entitled to fee for filing release or
satisfaction of lien acquired by filing certificate of old-
age assistance 353

Register of deeds—is entitled to no fee for filing sewerage
system plans and specifications filed pursuant to 62.18

^  .(5) 385
Register of deeds, clerk in office hired for WPA project

when authorized by county board is within authority of
board 614
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PUBLIC OFFICERS—(Continued) Page
Register of deeds—^records of births, except illegitimate

births, marriages and deaths are public records operi to
public inspection ; j* 1'

Register of deeds—does not have authority to redraft plats
for purpose of correcting them

Registrar of vital statistics—^may not determine judici^
questions of disputed parentage of child or change birth
certificate to conform to his belief "59

School district clerk and town clerk—offices are compatible 549
Rpp XXIII 605

V 852
School district clerk and village clerk—offices are compatible 549

Contra XXII 43
School district treasurer—must collect difference between

amounts due school district under 76.28 and those re
ceived under agreement illegally made compromising
proportion of utility taxes to 1^ received hy district... 537

Sealer of weights and measures, city-^ity may add to du
ties that of testing gas and electric meters 238

Sheriff, deputy—^is not entitled to informer's fees 171
Sheriff, deputy—one examination should be given where

more than one vacancy exists provided vacancy to be
filled has no relation to residence in town, city or
village

Sheriff, deputy—county highway police officer who is deputy
sheriff may not accept recognizance or money for ap
pearance of offender in court . 307

Soldiers' relief commission—member may be compensated by
lawful per diem rate for services rendered in investigat
ing needs of applicants for aid but is entitled to com
pensation for only days actually and necessarily spent
in proper performance of official duties 276

Supervisor, city—^removal from ward from which elected
vacates oflice but, unless vacancy is filled, he may act on
county board as de facto supervisor 704

Supervisor, county—divorce counsel is ineligible for office.. 296
Surveyor, county—^no registered engineer may record private

survey in county surveyor's record books unless he is
also county surveyor or deputy 713

Tax collector—county board may not hire one of its mem
bers to work on collection of delinquent taxes 9

Teacher in public school—^liability for actionable negligence
in performance of duty is same as that of any other in
dividual 395

Teacher—^liability in case field lesson permit for educational
tour is granted by superintendent of schools; liability
in case parent consents 791

Town board—member indirectly engaged in sale of beer is
not affected by 176.05 (1) _••• 798

Town clerk and school district clerk—offices are compatible 549
See XXIII 605

V 852

Traffic officer acting under 85.19 (6) may move vehicle to po
sition permitted by law but may not order its removal
to police station and charge cost to defendant 250

Vacancy—appointee to county judgeship serves out unex-
pired term when regular election for such office is to be
held following April 845
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PUBLIC OFFICERS—(Continued) Page
Village clerk and school district clerk—offices are compatible 549

Contra XXII 43
Village trustee—village which had less than 350 population

under 1930 federal census is entitled to but two trustees
under 61.20 (3) 311

PUBLIC PRINTING
School board proceedings—school board must publish 376
School board proceedings—must be published in full once

annually in city not operating under city school plan.. 383
Newspaper—change of name of paper otherwise complying

with 331.20 does not create disqualification as organ for
publication of legal notices 394

School board proceedings—provision in 40.15 (3) is manda
tory 466

PUBLIC RECORDS

Health records of public school pupils and consents to vac
cination and immunization are not public records; mat-
ter of their preservation is one of policy 255

Records of births, except illegitimate births, marriages and
deaths kept by register of deeds are open to public
inspection 619

Public service commission. See Public Officers.
Punch boards. See Criminal Law, gambling.

Quarantine. See Public Health, communicable diseases.

RAILROADS
County board may appropriate money to employ private at

torney to resist application before interstate commerce
commission for permission to abandon branch running
through county 162

REAL ESTATE

Platting lands—director of regional planning in approving
plats may exercise reasonable discretion as to matters
not specifically covered by statute 638

See. XXIV 532
Platting lands—^register of deeds may not redraft plats for

purpose of correcting them 671

RECOVERY ACT
Trade practice department-^h. 110, Stats., as re-enacted

by ch. 3, L. 1937 (Special Session), does not apply to
manufacturing industries 95

Codes—secretary of state and state treasurer may not with
hold pajmient from contractor with state who, in per
formance of contract, has violated trade practice stand
ards for industry 596

Codes—expense and obligation that became fixed under i935
law, not legal obligation at time that act expired but
capable of developing into such obligation upon happen
ing of certain contingency is "fixed obligation" when
such contingency has been met; present trade practice
commission should pay it 773

Referendum. See Elections.
Reforestation. See Counties, forest reserves.
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Refunds. See Appropriations and Expenditures. Page
Refunds. See Taxation.
Refunds. See Taxation, beverage tax.
Refunds. See Taxation, income tax.
Register of deeds. See Public Officers. ̂
Registrar of vital statistics. See Public Officers.
Reinstatements. See Civil Service.
Relocation of highways. See Bridges and_ Highways.
Remonstrances against license. See Intoxicating Liquors.
Residence. See Elections.

Salaries of county officers. See Appropriations and Expendi
tures.

Salaries of county officers. See Counties, county board.
Salary waivers. See Appropriations and Expenditures.
Salary waivers. See University.
Sanitary districts, town. See Municipal Corporations.
Sanitary districts, town. See Municipal Corporations, towns.
School administration. See Education.
School administration. See School Districts.
School attendance. See School Districts.
School board, city. See School Districts.
School board proceedings. See Public Printing.
School board proceedings. See School Districts.
School district clerk. See Public Officers.
School district treasurer. See Public Officers.
School district treasurer. See School Districts, treasurer.

SCHOOL DISTRICTS

Tuition—^under 40.535 (2) is to be computed on expenditure
basis but is not to exceed three dollars per pupil per
week nor to be less than two dollars per pupil per week 78

Tuition—excessive payments made under mistake may be re
covered from district if not barred by statute of limita
tions 78

State aid—superintendent of public instruction may refuse
to certify state aid to district whose treasurer fails to
furnish bond required by 40.10 (1) 82

State aid—city treasurer who fails to keep separate ac
counts of school funds as required by 40.57 may be pun
ished for malfeasance but aid may not be withheld be
cause of such violation 82

Board of education has authority to let contracts for school
construction and to supervise work 97

Contra XXV 617
Transportation of school children—state aid provided by

40.34 (1) is extended by 40.34 (6) to children residing
in cities which desire to furnish transportation in class
of cases mentioned in 40.34 (1) 128

Vocational school district must be confined to one town, vil
lage or city 147

Detached territory—members of appeal board should be
compensated as county and town officers by respective
county and town 155

Detached territory—administrative expenses of appeal board
should be paid by town or towns in which territory de
tached lies 155

Detached territory—appellant should file appeal with county
clerk and deliver copy thereof to chairman of county
board 155
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SCHOOL DISTRICTS—(Continued) Page
Transportation of school children—district is not authorized

to furnish transportation for attendance at extra-cur
ricular activities carried on with neighboring schools.. 203

School board, city—^may hire employees and prescribe terms
of employment; power may not be divested by city
ordinance 207

No minimum number of pupils is necessary to constitute
school 228

Band director in employ of public school—^acceptance of
commission on instruments sold to students violates
provisions of 40.14 267

Music teacher in employ of public school—acceptance of com
mission on instruments sold to students violates provi
sions of 40.14 267

Detached territory—aCTcement to pay tuition in excess of
legal rate for admission to schools of district from
which new district is formed under 40.85 of pupils of
latter does not abrogate right to division of assets for
refusal to accept such pupils at legal rate 283

Tuition—expense of maintaining school includes, under 40.21
(2), all items of expense necessary to such mainte
nance; additions to buildings or improvement by way of
expenditures for permanent equipment should be amor
tized; state or county aid should be deducted in comput
ing net cost to local municipality 290

Tuition—^neither 40.21 (2) nor 40.47 (4) requires county
to pay claims presented by city for indigent elementary
and high school pupils who have no legal settlement... 326

School administration—three year probationary period nec
essary to acquire teacher tenure under 41.15 (12) may
not be added to two year probationary period under
39.40 to acquire teacher tenure under latter section 346

Construction contract let by building committee appointed by
school district meeting is void; school district and school
board may not delegate powers vested in them by 40.04
(4) and (5) and 40.16 (1) 349

Vocational education—^local board and city school hoard are
not compelled to discharge present employees residing
outside city when city has adopted civil service ordi
nance requiring city employees to reside within city... 358

School board proceedings—^it is duty of school board to
publish 376

School board proceedings of all meetings of board in city
not operating under city school plan are required to be
published in full once annually 383

Union high school district—40.64 (5) applies only to high
school districts; is not retroactive 410

Regulation of school board requiring vaccination of all teach
ers and other employees is invalid as unreasonable ex
ercise of rule-making power of board 446

School board proceedings—^provision in 40.15 (3) is manda
tory 466

School attendance—child may be "regularly, lawfully and
usefully employed" upon home farm within meaning of
40.70 (1) only when there is unusual family or farm
situation distinguishing case from other cases in district 534

School attendance—words "regularly, lawfully and usefully
employed" as used in 40.70 (1) (a) and "nor to any
child who lives in the country and more than two miles
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SCHOOL DISTRICTS—(Conjiinued) Page
from the school house in his district," as used in 40.70
(1) (b) construed 534

Treasurer—^must collect difference between amounts due
school district under 76.28 and those received under
agreement illegally made compromising proportion of
utility taxes to be received by district 537

Common school district composed of fourth class city does
not share in redistribution of utility taxes under 76.28
(3) 561

Neither 40.30 nor 40.68 authorizes alteration of "city school
district" operating under city school plan 591

See ....................................... XX 707
District whose territory is coterminous with that of city of

fourth class organized as common school district and
operating under that plan is separate municipal unit;
bonds issued are not "in the same line" as bonds of city
for purposes of determining whether bank may purchase
them 607

Mayor of city may not demand that athletic association of
local high school deposit its receipts with city treasurer
and render financial statements to mayor 744

Common school board may not employ attorney at stipulated
fee per month to handle actions or proceedings in which
district is not at time interested 747

Common school board may employ attorney at stipulated fee
per month to handle legal work of district other than
actions or proceedings 826

Sealer of weights and measures, city. See Public Officers.
Searches. See Fish and Game.
Securities. See Corporations.
Securities law. See Corporations.
Selling with pretense of prize. See Trade Regulation.
Sentences. See Criminal Law.
Sentences. See Prisons, prisoners.
Sewerage systems. See Municipal Corporations.
Sheriff, deputy. See Civil Service.
Sheriff, deputy. See Public Officers.
Signs. See P^idges and Highways.
Slaughterhouses. See Public Health.

SOCIAL SECURITY LAW

Old-age assistance—^personal notice need not be given bene
ficiary when lien required by ch. 7, L. 1937, Special Ses
sion, is filed against real estate owned by him 69

Blind pension—^recovery may not be had from estate of per
son receiving aid 141

See XXI 791
Old-age assistance—^register of deeds is not entitled to fee

for filing release or satisfaction of lien acquired by fil
ing certificate of aid 353

Old-age assistance—^receiving of pension prevents gaining of
legal settlement in accordance with 49.02 (4) 576

See XXIV 163
Old-age assistance—county may not purchase mortgage or

real estate for purpose of protecting old-age assistance
lien filed subsequently to recording of mortgage against
same real estate 664

Old-age assistance—apriority of claim for old-age assistance
filed in estate discussed as to situation (1) where county
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has title to personalty or has lien upon real estate suffi
cient to satisfy claim and (2) where claim cannot be
satisfied out of personalty or real estate to which county
has title or county has not taken lien under 49.26 (4)

. or (5) 751
Blind—one losing his sight while resident in state need not

reside in state continuously for one year before making
application for pension 828

Old-age assistance—rule of pension board requiring counties
to return to prior applicants all life insurance policies
transferred, assigned or pledged to county prior to ef
fective date of ch. 7, L. 1937, Special Session, is not
within power of board 830

Soldiers' relief commission. See Public Officers.
Special assessments. See Municipal Corporations.
Special assessments. See Taxation.
Spoiled. See Words and Phrases.
State aid. See Education, school administration.
State aid. See School Districts.
State banks. See Banks and Banking.
State tax. See Courts.
State tax. See Taxation.

STATISTICS

Vital statistics—violation of 69.48, relating to filing mar
riage statistics, may be punished under 352.52 in county
where couple resides after marriage 138

Vital statistics—^records of births, except illegitimate births,
marriages and deaths kept by register of deeds are pub
lic records open to public inspection 619



896 Opinions op the Attorney General

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
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Art. Sec.
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10.... 18
59
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Amendment XIV 126
519

U. S. Stats.

26 Stats.at L. 209.... 823

31 188 36, 37
34 1229.... 766
35 1075... , 114

38 719.... 823
44 568..., 415

667..., 58
47 47... , 57
48 74..., 818

1115... , 415
49 246... , 57

607...,. 848-850
620... 756
690...,.  525-526
1519...,. 452-456
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50 307-318.... 655-660
316... 655

435-440....  655,656
439...,.  655,659
693.... 824-825
888...... 38,43
889... 43
891... 43
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894... 43

52 1060-1069... 743
1060.... 743,744
1068... 743
1069....  743-744

Sec. 1756,, R. S. 509
3466 • ♦ • . 755-756
5348 417

Ch. 311, sec. 8836e ... 823

Wis. Const.

Art. Sec.
I 12. .. 18
II 185
III 1... 294

2. . . 294

IV 22. . ...... 161
24. .. 190

613
767

V 6... 92
623, 624

Wis. Const. Page
VII 2 739
VIII 1 38-41

508
2... 102

X  2... 423
XI 3 5

337
608

672-680
4.... 839-841

XIV 13........ 757

Laws 1854
Ch. 74 41

Ch. 87
Laws 1899

381

Laws 1893
Ch. 126 55

Laws 1897
Ch. 360 118

Ch. 127
Laws 1903

Ch. 194
Laws 1909

98

99

Laws 1911
Ch. 513 595

640 424-428

Laws 1915
Ch. 380 425, 426

Laws 1917
Ch. 385 739,741

441 204
578 204

Laws 1919
Ch. 410 739-740

Laws 1921
Ch. 242 99

441 702
530 635

Laws 1923
Ch. 419 204

Laws 1925
Ch. 284 320

408 320

Laws 1927
Ch. 178 118

425 99
205
411

591
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438 813

Laws 1929
Ch. 148 724

218 45
479 813

Laws 1931
Ch. 22 528

559
68 559,560
448 66

Laws 1931 (Special Session)
Ch. 4 528-529

Laws 1933
Ch. 152 708

158 505
217 608
312 454
363 120
367 317
382 674
395 502
418 333
433 684
435 746
444 553
466 684
475 573

Laws 1935
Ch. 236 182
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468 275
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527 178
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535 472-475
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141
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Ch. 6 102,103
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35 438
107 579
110 129
117 721-722
144 179-180
181 270
183 607
215 15"?, 158
226 17,18

63
359

260 438
277 134,135

136
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285 271

498-499
289 376

384
294 6-9
301 333
308 120,123
326 217
358 797
396 578,581
423 194-197
432 76

420-421

Laws 1937 (Special Session)
Ch. 1 86
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418-420

596
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141
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666,667
751-756
830-832

9  292,293
621, 623

653
662

10 38
12 216-217

269
1 4 120,123

804, 805
1 5 38

R. S. 1858

Ch. 18, sec. 134 573

R. S. 1878
Sec. 1272 55

1273 55

Stats. 1898

Sec. 925-41 548
925-87 98
925-118 98

Supp. 1906
Sec. 925-118a 98-99

Stats. 1911
Sec. 694 583,584

2454 2 583

Stats. 1915

Sec. 572i 52
694 (1) 583
1189 68
1596-2 425
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20.17 (19) 472-475
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70.17 553
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Sec. 6.32 (4) 195
17.23 (1) 195,196

(2) 196
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318,319
75.01 (Im) 6-8

110.02 418,419
774
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110.08 (1) 773-774
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Stats.

Ch. 52 242,243
185 212
222 179,180
275 647
291 647

Sec. 2.01 186
5.01 (6) 29

302
5.02 (4) 152,153
5.025 684
5.05 (5) 187
5.10 (2) 683-685
5.17 (1) 667,668
5.26 684,685

(6) 683,684
(8) 152,153

683,684
6.01 (1) 294
6.22 (1) 189
6.32 (1) 23-27

27,28
195
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6.51 (2) 294-295

(4) 294,295
6.53 189
6.57 28
6.58 29
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8.02 845,846
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(6) 595,596
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11.63 28
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14.71 (1) 377
(6) 158-159

15.33 490
16.02 653
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(2) 576
175.07 (1) 686

(3) 686,689
(4) 687
(5) 686-689
(6) 687

176.01 (2) 799
176.05 (1) 289

798,799
(3) 2
(4a) 292,293
(5) 125
(6) 352

176.05 (9) 567,568
(10) 567-569
(13) 366

176.18 (1) 495-497
(2) 496,497

650-652
(3) 652
(9) 496-497

176.22 492,493
176.23 (2) 492-493
176.26 616,617
176.38 123,125

292, 293

Stats. Page
442

(1) 124,125
176.43 (1) 497

651
176.44 (1) 651,652
177.01 (1) 794,796
180.01 365
180.08 (1) ...... 475-478

(2) 476,478
(6) 475-478

180.28 648
186.11 (1) 145-146
188.08 462
189.01 et seq 1,2

662
742

189.02 (1) 179-180
236

(2) 236
(6) 786,787

816-817
(7) 146-147

598-601
641

816-818
189.03 173,175

610
(1) 505,506

189.04 173,175
610

189.05 173,175
(6) 541,544
(9) 610,611
(14) 741,742
(15) 541-544

189.06 (1) 787-788
189.14 (9) 663

(10) 174
189.19 (1) 663

(3) 663
189.21 (3) 173-175
190.10 698-700
190.11 698-700
194.11 388
194.12 387
196.01 494
196.06 494
196.17 (1) 239

(2) 239
(3) 239

196.85 (3) 174
(4) 174

197.01 ". 494
198.04 72
198.06 (5) 72-75
201.13 (2) 63
201.32 (1) 715

(3) 715-717
202.01 63

(1) 17
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Stats. Page

(2) 17
63

208.01 719
(1) 260-262

718-721
(2) 260
(3) 260

208.03 263,264
215.38 56-60
215.45 179,180
218.01 839,841

(8) 90
218.04 797

(I) 797
(II) 797-798

220.02 (5) 663
220.08 (4) 769,770

(7) 769-772
221.047 (5) 811

(6) 811
221.255 431-432

(1) 729
(3) 730
(4) 731

221.29 (1) 18
223.08 237-238
223.12 (1) 235-238

(3) 237
224.02 556,557

819, 820
224.03 556,557
226.02 (1) 236

(2) 236
235.19 699,700
235.60 86
236.03 (7) 639
236.04 639
236.06 (1) 638,640
236.11 671
245.03 138,139
245.04 (1) 138,139
245.05 460
245.06 460

245.07 461

245.08 461

245.10 139

245.11 139

245.15 438

245.33 461

245.36 369

245.38 187

247.13 ! 297,298
247.15 297,298
247.17 296

253.03 850

253.15 (3) 274,275
582

739,741

Stats. Page
(4) 274-276

582-585
255.03 (3) 158-160
260.03 85
260.05 85
262.04 84,85
268.17 757
271.21 84,85
313.15 751,755
313.16 751,754

(1) 751-758
319.26 847,850
322.04 (4) 369
326.02 (2) 187,189
330.19 (4) 540

(5) 256
330.21 (3) 256
331.045 793
331.20 394
331.22 ; 394
331.41 721,722

(1) ...... 525,526
721-722

(3) 722
340.35 410
340.70 690
346.34 (1) 619
346.39 619
346.50 618,619
348.01 104

190,194
225
325
357

611-613
764, 765
767, 768

348.02 190
348.085 (1) 44,45

104-106
348.09 670
348.17 669,670
348.28 82,84
351.30 300,301
351.50 493,494

(4) 494
351.57 (1) 435,436

439
(3) 436

352.52 138-140
353.24 171,172
353.27 140
357.13 229-231

(3) 231
(4) 229-232

359.02 330
359.07 329

601, 602
822
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210

218
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Stats. Page Stats. Page
360.35 422-424 702
370.01 (1) 20 742

745

809

229 (2) 110
372 531
495 (27) 311

Statutes of limitation. See Courts.
Street improvement. See Appropriations and Expenditures.
Street improvement. See Bridges and Highways.
Supervising teachers. See Education, school administration.
Supervisor, city. See Public Officers.
Supervisor, county. See Public Officers.
Surveyor, county. See Counties.
Surveyor, county. See Public Officers.

Tax collection. See Taxation.
Tax collector. See Public Officers.
Tax sales. See Taxation.

TAXATION

Tax sale—sec. 75.01 (Im), Stats. 1935, is not repealed by
ch. 294, L. 1937, but subsequent to June 27, 1937, flat
inWest rate prescribed by ch. 294 applies 6

Income tax—^provisions of 71.19 (1), limiting amount ap
portioned to municipality to percentage of assessed val
uation, applies to year in which taxes are collected .... 64

Tax sale—^limitation provided by 75.27 upon commence
ment of action by former owner to recover land sold on
tax deed, in case where single tax deed only has been
issued, etc., applies only where such owner has been
served with notice in 75.28 67

Tax collection—^under 74.73 where no refund has been made
to individual taxpayer of taxes illegally assessed by
county on property within city, city has no claim for
such taxes against county 80

State tax—one dollar for commencing civil action provided
for in 262.04 and 271.21 is collectible in civil actions but
not in special proceedings; is not collectible from state
or federal government or their instrumentalities; civil
actions and special proceedings distinguished 84

Forest crop lands—money received by county under 59.98
(5) may be expended by county in surfacing fire trail
through county forest reserve lands which have been
withdrawn from forest crop lands 93

Tax collection—under 74.06 taxpayer may not pay part of
his tax but local treasurer has discretion to accept part
payment 100

Tax collection—county board has no power to prescribe that
tax deeds shall contain provisions restricting cutting of
timber on property thereby conveyed 106

Gift taxes—changes of exemptions and rate in law effected
by ch. 308, L. 1937, and ch. 14, L. 1937 (Special Ses
sion) , are applicable to all gifts made during 1937 .... 120

District attorney has no duty to represent towns, cities and
villages in actions to collect personal property taxes .. 175
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TAXATION—(Continued) Page
Intake pipe extending into Lake Michigan from pumping

house located on shore is taxable where pumping house
is located 185

Refund of chain store tax must be recovered under provi
sions of 76.75 (5) rather than under 20.06 (2) 216

Income tax—^witness fees incurred in hearings before coun
ty board of review under 71.13 are not chargeable to
county 265

Income tax—sums paid in error may not be refunded under
provisions of 20.06 (2) 269

Income tax—^71.19 governs distribution of amounts among
state, county and local municipality; 71.10 (4) (d),
Stats. 1931, providing for collection by county and re
tention of penalties and interest by county (repealed in
1933) has no application to collection commenced prior
to such repeal and compromise subsequently, where no
penalties and interest were in fact collected 316

Tax sale—county board resolution directing that county
purchase all tax certificates at sale does not prevent
board from directing treasurer to sell and assign parj;
of such certificates to private purchaser *. 342

Tax sale—county may not accept quitclaim deed from own
er of land upon which county holds certificates in con
sideration for quitclaim deed from county to such owner
covering part of such lands -with taxes marked paid ... 348

Property omitted from tax roll under provisions of 70.44
when returned on tax roll should be assessed at rate
prevailing during year of its omission 355

In assessment of merchandise according to true cash value
consideration should be g^iven to state and federal ex
cise taxes already paid to be included in final retail
price; where such taxes are paid only by ultimate pur
chaser and are not included in price to him, taxes form
no part of true cash value while in hands of manufac
turer, wholesaler, etc 362

Beverage tax—^words "spoiled" and "unfit for beverage pur
poses," providing for refunds, mean "not fit for drink
ing" 406

Beverage tax—in order to entitle dealer to refund, salability
of product for beverage purposes should be gone 406

Exemption—second parsonage, rented for second pastor of
church which owns one parsonage, which is occupied
by one of its pastors, and parsonage owned by church
are exempt from taxation 430

Assessment—where section of land according to govern
ment survey contains 640 acres "more or less" but on
subsequent conveyance by metes and bounds it develops
that area is actually 647.17 acres, present owners may
be taxed on basis of actual acreage 449

Motor vehicle fuel tax—is levied upon sales of gasoline and
other motor fuels within meaning of Hayden-Cart-
wright act, permitting state to collect such taxes on
fuels sold for private use at post exchanges on mili
tary reservations; only where state has ceded land and
exclusive jurisdiction to federal government or where
federal government has otherwise acquired exclusive
jurisdiction enabling legislation becomes necessary in
order that state may exercise its jurisdiction 452

Occupation tax—coal stored on dock is exempt from person
al property tax only while it is still in transit 456
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TAXATION—(Continued) Page
Exemption—so-called "application to purchase" whereby in

dividual promises to make certain payments in return
for which university regents agree to convey certain
land constitutes contract for sale; such land is not ex-

„  empt 480
Tax collection—county may become exclusive bidder for tax

certificates; owners of certificates are "lien holders" as
term is used in county board resolution authorizing
county treasurer to sell to "lien holders" 491

Tax sales—^tax certificates issued in 1921 owned by county
and void because of insufiScient description may be can
celed by county board 12 years after issued; taxes for
such years may be subsequently assessed by county
board, charged back to municipality, placed upon as
sessment roll and certificates issued for failure to pay
such subsequent taxes are valid 499

Exemption—^personal property owned by federal govern
ment on real estate used for coast guard purposes lo
cated within township is exempt 508

Taxation of utilities—electors of school district may not
authorize annual compromise of district's equitable pro
portion under 76.28; any agreement based thereon is
void; school district treasurer should collect difference
between amounts due school district and those which
district received under such agreement and with re
spect to which cause of action accrued within six
years 537

Exemption—^theater building constructed by lessee under
99-year lease upon property owned by village, with
no provision as to ownership other than default pro
vision that buildings, fixtures and improvements "shall
be and become the property of said 'lessor' " is property
owned by village; is exempt under 70.11 (2) 551

Exemption—only those trailers principal use of which, when
used, is in connection with use of motor vehicle are ex
empt under 70.11 (35) 558

Trailer so affixed to land as to become part thereof is real
estate and assessable under 70.12 558

Trailer not so affixed to land as to become part thereof is
personal property and assessable under 70.13 unless
principal use is use in connection with motor vehicle .. 558

Taxation of utilities—common school district composed of
fourth class city does not share in redistribution under
76.38 (3) 561

Tax sale—county board has full power to prescribe terms
of sale of county owned tax delinquent lands under
75.35; under 59.08 (19) this power may be delegated to
committee consisting of officials named; such committee
may, in absence of restrictions, sell privately or public
ly, with or without sealed bids, etc 572

Taxation of utilities—waterfront land owned by railway
company and improvements placed thereon at expense
of licensee industry is held to be property "necessar
ily used" in operation of railroad within meaning of
76.02 (11) 586

Income tax—^payments made by employees of carriers under
carrier taxing act of 1937 are not deductible from
gross income under 71.04 (6), Wis. Stats 655

Income tax—^benefits payable under railroad retirement act
of 1937 are not exempt from income tax under 71.05
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TAXATION—(Continued) Page
(1) (a), Wis. Stats., but only amount thereof which
exceeds contributions by employee constitutes taxable
income 655

Tax sales—city excess delinquent real estate tax may not be
deducted from bonded indebtedness of city for purpose
of determining total indebtedness of city under art. XI,
sec. 3, Const 672

Tax sales—county treasurer has no duty to notify holder
of tax certificate that such certificate has been redeemed
except as such notice is conveyed in tax redemption
notice 691

Tax sales—neither county nor county treasurer is liable to
holder of tax certificate for interest on redemption mon
ey from time of redemption 691

Exemption—^residences situated upon seminary grounds and
occupied rent free by instructors are exempt under
70.11 (4) , 693

Tax sales—county may not sell to town tax certificates
which are invalid because of improper descriptions 696

Tax s^e—in so far as XVIII Op. Atty. Gen. 590 and XXIV
399 suggest or hold that loss sustained by county in pro
ceeding under 75.61 (2) may be charged back to town,
city or villagre and collected in next tax roll, they are
overruled 724

Tax sale—^in so far as XVIII Op. Atty. Gen. 590 and XXlV
399 suggest or hold that county should charge itself
only with amount actually collected under 75.31 (2) in
accounting to town, city or village for delinquent taxes
collected, they are adhered to 724

Tax sale—^resolution of county board authorizing county
treasurer to accept original amount of tax plus expenses
of sale and interest at 1% in full of county-owned cer
tificates is invalid 749

Special assessments—^right of county treasurer to assign to
city delinquent tax certificates where city has made
bond payments secured by such assessments out of its
general fund and return such assessments to county
as part of its excess delinquent tax roll and where coun
ty's interest in excess roll has been satisfied 788

Inheritance taxes—county is not entitled to 7%% or any
other portion of emergency tax imposed by sec. 4, ch.
14, L. 1937 (Special Session) nor transfer tax imposed
by 72.50 804

Inheritance taxes—^public administrator is entitled to no
fees out of tax collected under sec. 4, ch. 14, L. 1937
(Special Session) 804

County tax rate—amounts certified by industrial commission
under 49.03 (8a) must be included in computing one
per cent tax limitation under 70.62 (2) 835

County tax rate—amounts certified by board of control un
der 46.10 (2) must be included in computing one per
cent tax limitation under 70.62 (2) 835

County tax rate—^taxes for soldiers' relief levied under
45.10, taxes of two mills or less levied for highway pur
poses under 83.06, and judgments placed upon tax roll
under 66.09 should be excluded in computing one per
cent tax limitation under 70.62 (2) 835

Taxation of utilities. See Taxation.
Taxes. See Taxation.
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Teacher liability. See Education, teacher.
Teacher liability. See Public Officers, teacher.
Teacher tenure. See Education, school administration.
Teacher tenure. See School Districts, school administration.
Teachers. See Education.
Teachers. See Public Officers.
Teachers' pensions. See Education.
Torts. See Public Officers, teachers.
Town board member. See Public Officers.
Town clerk. See Public Officers.
Town highways. See Bridges and Highways.
Town mutuals. See Insurance.
Town sanitary districts. See Municipal Corporations—sanitary

districts, town.
Town sanitary districts. See Municipal Corporations, towns.
Towns. See Municipal Corporations.
Towns. See Municipal Corporations, town boards.
Tractors. See Bridges and Highways, law of road.
Trade practice department. See Appropriations and Expendi

tures.
Trade practice department. See Recovery Act.

TRADE REGULATION

Sale of safety matches containing questions which when cor
rectly answered entitle contestant to prize of from one
cent to one dollar constitutes gambling under 348.085
and violates 100.16 104

Trading stamps—advertising scheme by which every cash
purchaser receives cash slip bearing date and amount
of purchase, holders of which are entitled on day select
ed by merchant to receive free merchandise equal to
amount of cash slip bearing date merchant selects vio
lates law 325

Selling with pretense of prize—advertising scheme by which
every cash purchaser receives cash slip bearing date and
amount of purchase, holders of which are entitled on
day selected to receive free merchandise violates
100.16 325

Trading stamps— bakery packing in each loaf of bread let
ter of alphabet which entitles purchaser, after accumu
lating certain letters, to premium does not violate
100.15 357

Selling with pretense of prize—^bakery's plan for awarding
premium to purchasers of bread who have accumulated
certain letters of alphabet packed with each loaf pur
chased violates 100.16 357

Conditional sales—conditional sale contract of rolling
stock to railroad must be accepted by secretary of
state for filing if executed in either of methods provid
ed by 122.08; that section is controlling and indepen
dent of 190.10 and 190.11 698

Conditional sales—secretary of state as ministerial officer
should not refuse to file contract executed in accord
ance with 122.08 since such refusal would have to be
based upon exercise of judicial judgment involving in
terpretation of several statutes, which function is be
yond duty of ministerial filing officer 698

Trading stamps—^"multiple-dividend" plan is condemned as
lottery under 348.01; plan is not deemed in violation
of 100.15 764
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TRADE REGULATION—(Continued) Page
Trusts and monopolies—Aboard of control and warden of

state prison may determine price at which binder
twine made in state prison shall be sold; may fix sell
ing price; may refuse to sell to dealer who will not
maintain price set 822

Trading stamps. See Trade Regulation.
Traffic officers. See Bridges and Highways, law of road.
Traffic ordinances. See Counties, ordinances.
Trafiic ordinances. See Counties—ordinances, traffic.
Trailers. See Automobiles.
Transportation of school children. See School Districts.
Travel expense. See Appropriations and Expenditures, county

board commit!^.
Travel expense. See Appropriations and Expenditures, county

highway committee.
Treasurer, city. See Public Officers, city treasurer.
Treasurer, county. See Counties.
Treasurer, county. See Public Officers, county treasurer.
Treasurer police pension fund. See Public Officers—police pen

sion fund treasurer.
Treasurer, school district. See Public Officers, school district

treasurer.
Treasurer, school district. See School Districts.
Trunk highways. See Bridges and Highways.
Trust companies. See Banks and Banking.
Trust companies. See Corporations.
Trusts and monopolies. See Trade Regulation.

TUBERCULOSIS SANATORIUMS

Nurses' home and fixtures appurtenant thereto constructed
at county sanatorium come within purview of 50.07
(2) (d) 201

Addition to county sanatorium for pu^ose of handling linen
and for garage erected on premises comes within pur
view of 50.07 (2) (d) 234

Any building or structure on premises and in close prox
imity to main structure which is properly incident to
and which aids in functioning of institution may be
considered within purview of 50.07 (2) (d) 271

Test as to whether land improvement items may be in
cluded in cost is whether it can reasonably be said that
such items are so closely related to structural im
provement as to be part of it: furniture and furnish
ings cannot be included as items of cost 271

Ch. 285, L. 1937, does not authorize county which does not
have county sanatorium to erect one and include such
capital investment as item of cost in computing actual
per capita cost of maintenance 498

Items, mostly installations, are considered as to whether
such items come within purview of 50.07 (2) (d) .... 511

In case of one who has legal settlement in city located in
two counties, both counties are liable for one-half ac
tual per capita cost under 50.03 and in proportion which
time lived in particular county during fiscal year in
question bears to entire fiscal year 529

Tuition. See Education, vocational education.
Tuition. See School Districts.
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UNEMPLOYMENT INSURANCE Page
Payments due from bank prior to time it was closed and

taken over by banking commission for liquidation con
stitute preferred claims 769

Special deputy banking commissioners in charge of liquida
tion of state banks and their assistants are employees
of commission 769

Unfit for beverage purposes. See Words and Phrases, spoiled.
Union high school districts. See School Districts.
Union party. See Elections, nominations.

UNIVERSITY

Salary waivers—^funds appropriated by sec. 10a (1), ch. 6,
L. 1937, must be prorated among beneficiaries 102

Psychiatric institute doctors—^are not entitled to per diem
when called by state department of mental hygiene to
testify as experts in lunacy or sterilization proceedings
if such services are within terms of employment; are
entitled to per diem if such services are not within
terms of employment 661

Upholstering. See Public Health.

Vacancies. See Public Officers.
Vaccination. See Public Health, communicable diseases.
Veterans' compensation. See Military Service.
Village clerk. See Public Officers.
Village trustee. See Elections.
Village trustee. See Public Officers.
Vital statistics. See Public Health.
Vital statistics. See Statistics.
Vocational education. See Education, school administration.
Vocational education board. See School Districts.
Vocational school districts. See School Districts.
Vocational schools. See Appropriations and Expenditures.
Vocational schools. See Education.

Wages. See Labor.
Water levels. See Navigable Waters.
Water rates. See Municipal Corporations, municipal law.
Wells. See Public Health.
Wholesale fish markets. See Fish and Game.
Wisconsin general hospital. See Indigent, Insane, etc.—poor

relief.
Wisconsin general hospital. See Public Health.

WISCONSIN STATUTES

Where terms of municipal ordinance are less severe than
terms of statute, statute controls 336

Witness fees. See Appropriations and Expenditures.

WORDS AND PHRASES

"Including," as used in securities law, 189.21 (3), is dis
cussed 173

Maintain—expense of maintaining school includes all items
necessary to such maintenance 290

"Spoiled" and "unfit for beverage purposes" words as used
in 139.03 (7) mean "not fit for drinking" 406
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WORDS AND PHRASES—(Continued) Page
Day—nonresident tuition charge provided in 41.19 for each

day or evening of actual attendance is not dependent
upon number of hours involved; word "day" there in
cludes fractions of day 433

"Central"—as used in 146.11 (1), with reference to slaugh
terhouse, is construed 444

"Co-operative"—as used in 146.11 (1), with reference to
slaughterhouse, is construed 444

Factory—^plant or establishment used for artificial produc
tion of electricity for sale is not factory within mean
ing of 351.50; power plant maintained as part of fac
tory where goods aire manufactured is included in terms
of statute 493

"Employed"—^words "regularly, lawfully and usefully em
ployed" as used in 40.70 (1) (a) and "nor to any child
who lives in country and more than two miles from
the school house in his district" as used in 40.70 (1)
(b) construed 534

Disguise—^no offense is committed under 346.50 unless there
is some attempt at disgruise 618

"Premises"—Wisconsin cases construing term as used in
former state prohibition statutes apply to present stat
utes relating to issuance of licenses for sale of fer
mented malt beverages and intoxicating liquors; test
as to whether particular room or space comes within
term rests upon accessibility and dominion as dis
closed by particular facts in case 702

Commodity—city official may sell insurance to city if
amount of annual premium does not exceed $300 841

WORKMEN'S COMPENSATION

Unpaid award to injured employee against foreign mutual
insurance company which withdrew from state and as
signed assets to foreign stock company upon failure of
assignee company to meet payments should be paid
from "mutual fund" of 102.65 (4); recovery therefor-
may be made by state treasurer under 102.65 (11)
from liquidator of assignee company 401

Workshop for blind. See Charitable and Penal Institutions,
board of control.








