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Public Lands — State does not have title to land lying in
sixteenth section between original government meander line
and actual shore line of lake under circumstances stated.

January 9, 1937.
LAND DEPARTMENT.

You state that certain lands in section 16, town 88 north,
range 7 east, 4th principal meridian, are shown on the gov-
ernment plat as being covered by the water of South Two
Lakes. The government meander line lies south of the north
boundary of section 21. The actual meander line runs partly
north of the north boundary of section 21, thus leaving
some dry land north of that boundary line. You desire to
know whether the state can claim the land north of the
north boundary of section 21 or whether that accrues to the
owner of the adjacent property in section 21. The state’s
claim would arise under the so-called 16th section grant, ap-
proved August 6, 1846, and referred to in art. II, sec. 1,
Wisconsin constitution.

This act, among other things, granted to the state each
16th section of land in the state, and, where such section
had been sold or otherwise disposed of, other lands equiva-
lent thereto and as contiguous as possible were granted in
lieu thereof. ’

There are two reasons why the state can not claim this
land. First, the government intended to convey 640 acres
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multiplied by the number of 16th sections in the state. If a
16th section did not contain 640 acres compensation was
made by the conveyance of other lands. It does not appear
that the state failed to receive all that the federal govern-
ment intended to grant.

Second, the land in all probability belongs to the owner of
the adjacent land in section 21. We do not have a descrip-
tion of the land embraced in this patent, but generally in
the absence of gross error and fraud a land owner so situ-
ated takes title to the actual shore line and is not restricted
to the government meander line. United States v. Lane, 250
U. S. 662; Railroad Company v. Shurmeir, 74 U. S. (7
Wall.) 272; Mitchell v. Smale, 140 U. S. 406; Shuffeldt ».
Spaulding, 87 Wis. 662; Brown v. Dunn, 135 Wis. 874; Lee
Wilson Co. v. U. S., 245 U. S. 24.

Our court in several cases has held to the so-called eighth
line rule which it seems now to have repudiated and which
is definitely in conflict with federal decisions. This rule is
as follows: Where lands exist between the.meander line
and the true shore line, the owner of the land shown on the
government plat as abutting the lake may seek the shore as
his natural boundary, provided that in the search he does
not cross the next regular subdivision line. This rule orig-
inated in Whitney v. Detroit L. Co., T8 Wis. 242, based on
the earlier case of Martin v. Carlin, 19 Wis. 477 and on
White v. Luning, 98 U. S. 514. The latter case was consid-
ered by the Wisconsin supreme court to stand for the prop-
osition that course and distance control over a natural mon-
ument, although a fence was the monument in the White
case. Usually fences are artificial monuments. Clark on
Surveys and Boundaries, sec. 8. In the Whitney case the
court also indicated that gross error and fraud existed. But
if that were true it had no authority to allow the lot owner
to cross the meander line to the next 16th line. In Under-
wood v. Smith, 109 Wis. 334, the rule was approved, al-
though that case did not come within the rule. The case of
Lally v. Rossman, 82 Wis. 147, was decided squarely on the
Whitney case. The rule seems to have been repudiated in
Wisconsin Realty Co. v. Lull, 177 Wis. 563 and in Blatchford
v. Voss, 197 Wis. 461 and Baackes v. Blair, 269 N. W. 650
(Wis.).
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Previously, in Shuffeldt v. Spaulding, 37 Wis. 662, the
federal rule obtained and in Brown v. Dunn, 135 Wis. 374,
the eighth line rule did not govern. It seems safe to assume,
therefore, that the eighth line rule is not a rule of property
in this state. It certainly is not a rule in the federal court,
where the question must be finally determined.

Therefore the state could not sustain title to land lying in
a 16th section between the original government meander
line and the actual shore line of a lake under the circum-
stances stated.

WHR

Elections — Legislature — Election Contests — Legisla-
ture is judge of its own elections, returns and qualifications
of its members.

Courts do not have jurisdiction to determine election con-
tests involving members of state legislature.

January 12, 1937.
THEODORE DAMMANN,
Secretary of State.

We acknowledge receipt of your letter of January 12,
1937, in which you inquire as to which name of the two
persons, Alvin A. Handrich or Edwin E. Russell, should be
certified to the assembly as entitled to a seat therein at the
session commencing January 13, 1937.

You have transmitted with your letter a certified copy of
the original certificate of the county board of canvassers of
Waupaca county, dated November 10, 1936, issued prior to
the recount proceedings; also a certified copy of the certifi-
cation and determination of said board issued after the
completion of recount proceedings, dated November 28,
1936, certifying the name of Alvin A, Handrich; also a let-
ter which you received from the county clerk dated Janu-
ary 4, 1937.
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You have also transmitted with your letter a letter from
the county clerk of Waupaca county dated January 7, 1937,
informing you of the fact that proceedings have been had
in the circuit court for Waupaca county, and that such
court has issued an order canceling the certificate hereto-
fore issued by the county clerk to Alvin A. Handrich and
substituting in place thereof a new certificate to Edwin E.
Russell; also a certified copy of the judgment of the circuit
court for Waupaca county served upon you January 12,
1987, which ordered the county clerk of Waupaca county to
issue a certificate of election to Edwin E. Russell.

In looking through these papers we find that the certified
copy of the certification and determination of the board of
canvassers, dated November 28, 1936, indicates that Alvin
A. Handrich received 5,464 votes, while Edwin E. Russell
received 5,463 votes. The certified copy of the judgment
served upon you indicates that Edwin E. Russell received
5,466 votes and that Alvin A. Handrich received 5,465 votes.

The question that confronts you is whether or not you
should, in certifying the name of the assemblyman elect
from Waupaca county to the assembly, recognize the report
made to you after the recount proceedings by the board of
canvassers of Waupaca county, or whether you should rec-
ognize the certified copy of the judgment of the circuit
court for Waupaca county.

It is our opinion that you should recognize the report of
the board of canvassers executed after the recount and dat-
ed November 28, 1936, and that you should not recognize
the certified copy of the judgment of the circuit court for
Waupaca county. Our conclusion is based upon the fact
that the circuit court for Waupaca county did not have any
jurisdiction to issue the order or judgment canceling the
certificate issued to Alvin A. Handrich by the county clerk
based upon the proceedings of the board of canvassers,
whose certification and determination was dated November
28, 1936.

Art. TV, sec. 7, of the constitution of the state of Wiscon-
sin provides: '

“Each house shall be the judge of the elections, returns,
and qualifications of its own members; * * *2
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There is nothing in the constitution which gives the cir-
cuit court any jurisdiction. This same question was consid-
ered in I Op. Atty. Gen. 259, at page 260, wherein it was
held:

“Under this provision (referring to the constitutional
provision) the Assembly is the sole judge and the courts
have no jurisdiction of the matter.” Citing State ex rel.
Anderton v. Kempf, 69 Wis. 470.

In a later case, that of State ex rel. La Follette v. Kohler,
200 Wis. 518, at page 556, discussing the above-mentioned
constitutional provision, the court said:

“* % * No similar provision respecting other officers

is to be found in the constitution. The power to prescribe
what constitutes a lawful election rests with the legislature,
and in the absence of a provision of the constitution vesting
the jurisdiction in some other branch of the government it
is within the jurisdiction and power of the courts to deter-
mine in the manner provided by law whether or not an elec-
tion of all other public officers has been held in accordance
with the manner prescribed by law and to enforce the pen-

g.ltiis and give effect to the law in accordance with its terms.
3 E % M

We are, therefore, clearly of the opinion that the circuit
court of Waupaca county had no jurisdietion to cancel the
certificate of election issued by the county clerk of Waupaca
county upon the certification and determination of the
board of canvassers dated November 28, 1936. The certifi-
cation and determination of the board of canvassers is be-
fore you and upon such record you should certify the name
of Alvin A. Handrich as assemblyman-elect for Waupaca
county to the 1937 session of the Wisconsin assembly.

The dispute between Edwin E. Russell and Alvin A.
Handrich is one to be determined by the assembly itself.
This power rests solely in the assembly. Sec. 13.16, Stats.,
provides the procedure to be followed in a contested elec-
tion, particularly as it pertains to the election of a member
of the assembly. It is as follows:

“Any person wishing to contest the election of any sen-
ator or member of the assembly shall, within thirty days
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after the decision of the board of canvassers, serve a notice

in writing on the person whose election he intends to con-

test, stating briefly that his election will be contested and

the cause of such contest; and shall file a copy thereof in

the office of the secretary of state at least ten days before

E'he *day fixed by law for the meeting of the legislature.
k99

We have cited this section of the statutes to you as fur-
ther substantiation of our opinion that the remedy of Ed-
win E. Russell was not a resort to the circuit court of Wau-
paca county but by proceeding to bring the matter before
the assembly as the law provides.

OSL

Public Officers — County Surveyor — Taxation — Tax
Sales — County may, by sec. 75.25, Stats., employ surveyor
to determine correct description of assessable property.

January 27, 1937.
LyaLL T. BEGGS,
District Attorney,
Madison, Wisconsin.

You ask for an interpretation of sec. 75.25, Stats., in so
far as it relates to the charging back of taxes by reason of
tax certificates which are invalid because of imperfect
descriptions.

You call particular attention to that portion of the sec-
tion which reads as follows:

“* * * gnd the county clerk, in his next apportion-
ment of county taxes, shall charge the same as a special tax
to the town, city or village in which such lands are situated,
specifying the particular tract of land upon which the same
are tlo, be assessed and the amount chargeable to each
parcel.” ’
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You say:

“That portion italicized seems to carry with it the idea
that the land so reassessed will be correctly described.

“Dane county holds a number of tax certificates which
are invalid because of imperfect descriptions and most of
the real estate included in these particular tax certificates
cannot be correctly described without the services of a
surveyor.

“Can the county hire a surveyor for the purpose of ob-
taining correct descriptions? If a surveyor may be hired to
do this work, who shall bear the expense, the county or the
particular town, city or village?”’ ,

The powers of a county board are such only as are ex-
pressly granted or necessarily implied from the statutes.
Frederick v. Douglas, 96 Wis. 411. The statute, quoted in
part above, seems to contemplate that if a tax is invalid be-
cause of incorrect description of property such tax shall be
reassessed upon property correctly described. It is the duty
of the clerk to specify the correct description. Obviously
such duty requires, first of all, the determination of the cor-
rect description, a determination that at times requires the
services of one possessing the technical knowledge of a sur-
veyor. Such knowledge is not a prerequisite to holding the
office of county clerk. It is our opinion that the board im-
pliedly is given the power to use such means as are neces-
sary to determine such descriptions.

You ask whether the county or the particular town, city,
or village in which the incorrectly deséribed land is located
shall bear the expense of determining correct descriptions.
We find no basis for charging such expense to such town,
city, or village or any other body or person. In the absence
of authority to shift such expenses it must be borne by the
county.

LEI
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Courts — Statute of Limitations — Taxation — Common
School Taz — County may avail itself of protection of stat-
ute of limitations, sec. 830.19, against claims, but it may
also waive such defense.

January 27, 1937.
JOHN CALLAHAN, State Superintendent,
Department of Public Instruction.

You state that after the common school tax equalization
law was passed in 1927 (sec. 59.075, Stats.), your office
made distribution of the state funds upon the basis of re-
ports from county and state superintendents, and also noti-
fied the county board in each county, giving them the num-
ber of elementary teachers in the county, which figure the
county board used as a basis for levying the county tax of
$250.00 for each elementary teacher in the county.

Watertown, Wisconsin, is situated in both Jefferson and
Dodge counties, most of the school buildings being in Jef-
ferson county. However, one grade school building happens
to be in Dodge county. There are eight elementary teachers
at this building. By mistake, this building was reported as
being in Jefferson county, with the result that Jefferson
county has been assessed $2000.00 per year tax for elemen-
tary teachers which should have been assessed by Dodge
county. Consequently, Dodge county now owes Jefferson
county some $14,000.00, of which $4000.00 is apparently
subject to the statute of limitations.

In view of this situation, you ask for our opinion upon
several questions.

You inquire first whether Dodge county is legally liable
for the entire amount of $14,000.00 which has been assessed
by Jefferson county but which should have been assessed by
Dodge county.

It is our opinion that Dodge county may avail itself of
the six year statute of limitations provided by sec. 830.19,
subsecs. (3) and (4). These subsections cover:

“(3) An action upon any other contract, obligation or
liability, express or implied, except those mentioned in sec-
tions 330.16 and 330.18.”
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“(4) An action upon a liability created by statute when
a different limitation is not prescribed by law.”

Reliance was placed upon these sections in an opinion in
XX Op. Atty. Gen. 285 to the effect that the six year period
runs against the right to claim against the county in favor
of towns, villages and cities for refund of support of indi-
- gent tubercular patients at the county sanatorium.

Also the opinion was expressed in XX Op. Atty. Gen. 131
(reversed by XII Op. Atty. Gen. 76, on a point not material
here), that the claim of a county for the support of an in-
- Sane man outlaws in six years under sec. 4222 (now sec.
330.19 (4) ).

This is in accordance with the general rule expressed in
37C.J.716:

“A city, or town, or county, or borough, or village, may
avail itself of the statute of limitations.”

Secondly, you inquire whether, in the event Dodge county
is not legally liable for all of the $14,000 claim, it is per-
mitted to pay the entire amount, in view of the fact that it
apparently recognizes the justice of the claim and is willing
to pay it. ,

It is our opinion that Dodge county may pay the entire
claim including the portion subject to the statute of limita-
tions if it desires to do so.

The moral obligation is still there, and:

“A statute limiting the time within which actions shall
be brought has been said to be for the benefit and repose of
individuals and not to secure general objects of policy or
morals, and hence it is a general rule that the protection
may be waived by one entitled to rely upon it—unless the
statutory provision is jurisdictional—including a state and
a municipal corporation.” 37 C. J. 721.

In other words, the defense of the statute of limitations
to be available must be pleaded. Lockhart v. Fessenich, 58
Wis. 588.

Sec. 59.07, subsec. (3) empowers the county board at any
legal meeting to:
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“BExamine and settle all accounts of the receipts and ex-
penses of the county, examine, settle and allow all accounts,
demands or causes of action against such county, and when
ic.o settled to issue county orders therefor as provided by
aw.”

We believe this statute is sufficiently broad to permit of
the allowance in full of this claim, if such is the wish of the
county board. It seems clear that if the claim were disal-
lowed and suit were brought for the full amount against
Dodge county, and the defense of the statute of limitations
were not raised, a valid judgment would result against
Dodge county. This being true, there would appear to be no
sound reason why the Dodge county board could not in its
discretion allow the full claim in the first instance without
suit being brought.

The answer to the second question makes unnecessary
any consideration of the third and fourth questions asked in
your request.

WHR

School Districts — Union High School Districts — Prop-
erty of old high school district becomes property of new dis-
trict upon annexation of additional territory and forming
of new district by such union.

January 27, 1937.
RICHARD W. ORTON,

Dist'rict Attorney,
Lancaster, Wisconsin.

You state that a number of years ago the city of
Fennimore and part of the township of Fennimore
comprised a high school district known as district num-
ber two; that at an election duly held, the district was
changed to include the city of Fennimore, the town of Fen-
nimore and the town of Mt. Ida and is now known as a
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union free high school district. You say that a question has
come up relative to the property owned by the old district
before the change was made. You state it is your under-
standing from reading sec. 40.64, subsec. (5), Stats., that
all the property owned by the old district became the prop-
erty of the new district and you would like our opinion in
the matter.
Sec. 40.64 (5), Stats., reads as follows:

“If an existing high school district is included in the new
high school district territory, the establishment of a high
school district, as herein provided, shall annul such existing
high school district, and the property and liabilities thereof
shall become the property and liability of the new district.”

This statute is clear and.unambiguous and we believe
there is no room for construction. See City of Wauwatosa v.
Union Free High School District, 214 Wis. 35, 39; Gilbert
v. Dutruit, 91 Wis. 661, 656 N. W. 511; Groeschner v. John
Gund Brewing Co., 178 Wis. 866, 181 N. W. 212; Oconto Co.
v. Town of Townsend, 210 Wis. 85, syllabus No. 9.

You are advised that we agree with your conclusion and
that the property of the old district upon the union or an-
nexation of the territory became the property of the new
district.

JEM

Pubdlic Officers — District Attorney — Village Board —
Offices of district attorney and member of village board are
incompatible.

January 27, 1937.
PAuL E. ROMAN,
District Attorney,
Manawa, Wisconsin.

You inquire, under date of January 8, whether the dis-
trict attorney in a county such as Waupaca county is
estopped from serving as a member of a village board
while he is district attorney.
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We find no express language in the statute providing that
these two offices are incompatible, but it has been held in an
official opinion that the offices of district attorney and
mayor of a city are incompatible. Op. Atty. Gen. for 1912,
786. It was held that whenever the interests of the city and
the interests of the county were adverse he could not do his
full duty by both the city and the county if he were acting
as district attorney as well as mayor. The same reasoning
would properly apply to a member of a village board when
acting as district attorney.

You are therefore advised that we believe the two offices
are incompatible.

JEM

Appropriations and Expenditures — Library Equipment
— Public Officers — District Attorney — County board
may supply district attorney’s office with law library equip-
ment such as Mason’s Wisconsin Annotations and Shepard’s
Wisconsin Citations, although it is not obliged to do so.

January 27, 1937.
EARL E. SCHUMACHER,
Ex-District Attorney,
Beaver Dam, Wisconsin.

You inquire whether the county is required to or should
furnish the district attorney with Mason’s Wisconsin Anno-
tations and Shepard’s Wisconsin Citations.

It seems to us that this is pretty much a question of policy
to be worked out between the district attorney and the
county board. Some counties furnish the office of district
attorney with law libraries, although they are not obliged to
do so. We call your attention to XXII Op. Atty. Gen. 71,
wherein it was said, at p. 72:
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“x % * T think it is commonly accepted in this state
that an attorney who offers himself as a candidate for dis-
trict attorney, if successful, will have the use and access of
the law library belonging to the county, and that his own
personal library will be available as it may become necessary
to use such personal library.”

This was said in connection with an opinion to the effect
that the district attorney may not collect rent from the
county for use of his private law library.

Some of the more populous counties have supplied their
district attorneys with well equipped law libraries and other
counties have done no more than to leave the district attor-
ney to his own library and the law library belonging to the
county.

We are unable to find any statute which either expressly
or impliedly requires the county board to make any provi-
sions respecting a law library for the district attorney.

You have referred us to the following language in XXI
Op. Atty. Gen. 152, at p. 153:

“The payment of postage allowance and the supplying of
the county offices with stationery, ink and other like sup-
plies being a liability of the county irrespective of salary
allowances, the county board may prescribe the manner of
such payment.”

We do not think that this language is applicable to your
question in that the publications you mention are commonly
understood by the legal profession to constitute a part of
law library equipment rather than coming under the classi--
fication of stationery, postage stamps, ink and other con-
sumable supplies of like nature.

However, if the district attorney can show the county
board how he will be aided in the discharge of the county’s
legal business by being supplied with the publication men-
tioned, we see no reason why the county may not make pro-
vision for their purchase.

WHR
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Criminal Law — Fish and Game — Carrying Weapons
— It is unlawful to carry in automobile any gun or rifle un-
less same is unloaded and knocked down or inclosed within
carrying case.

January 29, 1987.
CHARLES P. CURRAN,
District Attorney,
Mauston, Wisconsin.

In your recent communication you referred us to sec.
29.22, Stats., entitled “General restrictions on hunting” and
which provides in subsec. (1) as follows:

“* * #*: and no person shall carry with him in any ve-
hicle or automobile, any gun or rifle unless the same is un-
loaded and knocked down or unloaded and inclosed within a
carrying case. * * *»

You say that A was arrested for having a loaded gun in
his automobile. At the time A was arrested he was not
hunting but was returning from a hunting trip. The ques-
tion now is: Did A violate the above section of the statute
by having a loaded gun in his car or does the above section
apply only in a case where a person has a loaded gun in his
automobile while he is hunting? .

In an official opinion by this department in XXII Op.
Atty. Gen. 1024, it was held that carrying a loaded gunin a
vehicle unless the same is unloaded and knocked down or
unloaded and inclosed within a carrying case is in violation
of sec. 29.22 and is a criminal offense. We refer you to said
opinion, which we approve.

In addition to the authorities cited in said opinion we re-
fer you to State v. Alt, 215 Wis. 387.

You are therefore advised that it is our opinion that A
has violated sec. 29.22, Stats.

JEM
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Constitutional Law — Courts — Statute which provides
penalty of imprisonment by stating minimum number of
years that may be imposed but does not state maximum is
constitutional.

February 1, 1937.
DR. C. A. HARPER, State Health Officer, :
Board of Health.

You have submitted the question whether sec. 162.06 of
the Wisconsin statutes which provides that any person who
acts as a well driller without having a permit or registra-
tion of renewal thereof shall be punished by a fine of not
less than ten dollars nor more than one hundred dollars
or by imprisonment in the county jail for not less than
thirty days or by both such fine and imprisonment, is valid.
You point out that this section does not specify a maximum
term of imprisonment and the question has arisen whether
‘ that might render the statute unconstitutional. You ask for
an official opinion on that question.

Art. I, sec. 6 of the Wisconsin constitution provides:

“Excessive bail shall not be required, nor shall excessive
fines be imposed, nor cruel and unusual pumshments in-
flicted.”

In 16 C. J. 1359-1360, the following rule is laid down:

“The failure of a statute to fix a maximum fine does not
render it unconstitutional under a provision forbidding ex-
cessive fines. In England the statutes seldom fixed the
amount of a fine to be imposed for their violation, but left it
to the discretion of the court, subject only to the limitation
of the Bill of Rights prohibiting excessive fines; and the
amount of each fine varied according to the character of the
crime, the quality and ﬁnanclal condition of the parties, and
many other circumstances.”

See In re Yell, 107 Mich. 228, 65 N. W. 97. On page 97
the court said:

“There is no express constitutional requirement that the
legislature shall, in enacting penal statutes, fix the maxi-
mum penalty. ok an
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A well considered case is referred to, that of Frese v.
State (Fla.), 23 Fla. 267.

While the above authorities are conclusive on the ques-
tion of whether a statute which states a minimum fine and
provides no limit for the maximum is valid and constitu-
tional, it does not expressly hold that, where a punishment
of imprisonment is provided and only the minimum is
stated, such a statute is constitutional. We have found no
decision holding that a statute which provides for imprison-
ment and only gives the minimum number of years that
may be imposed but does not state the maximum is uncon-
stitutional for the reason that it has failed to state a max-
imum penalty. To leave the number of years of imprison-
ment to the discretion of the court seems to be approved.

“* % % Tt has been held, however, that where the pun-
ishment for an offense is for a term of years, to be fixed by
the court, it never should be made to extend beyond the av-
erage period of the life of persons in prison, which seldom
exceeds twenty-five years. * * *7 16 C.J. 1362-1363. .

In the absence of authority to the effect that a statute
such as we have here is unconstitutional, we are constrained
to hold that this law is constitutional.

JEM











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































