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School Districts—Alteration of Union High School Dis
tricts—^Appeal may be taken to state superintendent of pub
lic instruction growing out of action on petition for altera
tion of union free high school district in accordance with
sec. 40.66, Stats.

January 4, 1933.

John Callahan, State Superintendent,
Department of Public Instruction.

In your communication of December 29, 1932, you in
quire whether sec. 40.66, Stats., authorizes you to consider
an appeal properly brought before the state superintendent
in accordance with such section, or whether by the enact
ment of sec. 1, ch. 329, Laws 1923, the legislature abolished
all appeals to the state superintendent of public instruction.

Subsec. (1), sec. 39.01, Stats. 1921, provided for an ap
peal to the state superintendent from any decision by "any
school district meeting or by any town board in forming or
altering or in refusing to form or alter any school district,
*  * Sec. 1, ch. 329, Laws 1923, repealed this sec
tion. Sec. 40.01, Stats. 1921, provided for the creation of
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districts and the alteration of school district boundaries,
for which an appeal was provided by subsec. (1), sec. 39.01,
Stats. 1921, and was found in the statutes in the same form
when the supreme court in 1923, in State ex rel. Hermanson
V. Callahan, 179 Wis. 549, construing sec. 40.01, held that a
special provision for changing the boundaries of a union
high school district was found in sec. 40.51, Stats. 1921.
Sec. 40.51, Stats. 1921, was renumbered by the 1927 ses
sion of the legislature to be sec. 40.66, Stats. 1927. That
part of sec. 40.66, Stats., dealing with the right of appeal
to the superintendent of public instruction, is substantially
the same as the same part of sec. 40.51 Stats, to which the
court referred in the case of State ex rel. Hermanson v. Cal
lahan, 179 Wis. 549. Referring to sec. 40.51, Stats. 1921,
(now sec. 40.66), the court, on page 553, said:

"* * * there is a special provision for changing the
boundaries of a union high school district. ♦ * *"

Subsec. (2), sec. 40.66, Stats., reads as follows:

"Said boards shall jointly act upon the petition [asking
for an alteration of the union free high school district], but
it shall not be granted except by a majority of each of the
boards. Their decision shall be in the form of an order, and
such order shall be subject to appeal to the state superin
tendent within thirty days."

In accordance with subsec. (2), sec. 40.66, Stats., it is
the opinion of the attorney general that appeals taken to
the state superintendent within the time prescribed and ac
cording to the procedure prescribed by this section, are
properly before him for consideration.
JEF
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School Districts— sec. 40.21, subsec. (2), Stats.,
where family is living in town B but is supported by
town A children's residence for school purposes is in town
B, but school district in town B is entitled to allowance
from town A of "pro rata share of the year's expense of
maintaining the school."

January 10, 1933.

Claude F. Cooper,
District Attorney,

Superior, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement
of facts:

"A family living in the town of A has removed to the
town of B. They have not acquired a legal settlement in
the town of B, and the town of A is furnishing them with
relief. The children of this family are attending school in
the town of B, and the town of B is required to transport
such children to school."

You call attention to sec. 40.34, sec. 40.21, subsec. (2),
and 40.04 (9), Stats.
You say:

"From the foregoing it would seem that the family in
question has not acquired a voting residence in the town of
B; has not acquired a legal settlement under section 49.03
in the town of B; that the town of A is chargeable for their
support and maintenance.
"The question arises whether such family has gained a

residence in the town of B so that said town is liable for
the transportation. Or is the town of A liable for tuition
and transportation?"

It is the opinion of this department that the school dis
trict in which the children live is liable for their support
provided all of the conditions prescribed in sec. 40.34 exist.

Sec. 40.21 (2), would apply in determining the children's
residence for school purposes. We do not regard chapter 49
of the statutes, to which our attention is directed, as ap
plicable to any other than poor relief matters. Rules laid
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down therein for determining legal settlement are not con
trolling or applicable to school matters. Under sec. 40.21
(2), the children's residence for school purposes is in the
district in which they live. That district, however, is en
titled to an allowance, under the same statute, from the
town supporting them, which is the town of A, and which
allowance shall be "a pro rata share of the year's expense of
maintaining the school," which is not the same thing as
"tuition and transportation."
JEF

Education—Vocational Schools—Under sees. 41.18 and
41.19, Stats., local board of education may give written ap
proval for one of its high school graduates to attend voca
tional school in another municipality. Board of education
in such municipality is required to pay tuition of such high
school graduate to vocational school which he attends.

January 10, 1933.

Edward S. Eick,

District Attorney,

Chilton, Wisconsin.

You submit for the consideration of this department, with
a request for an opinion thereon, the following statement of
facts:

^  "A free high school which offers a commercial, domestic
science and manual arts course is maintained in a munici
pality. Where such a free high school is maintained, can
the local board of education give written approval for one
of its graduates to attend vocational school? Is it compul
sory for the board of a municipality in which a free high
school is maintained to pay the tuition of high school grad
uates to a vocational school where no vocational school is
maintained ?"

You call attention to sec. 40.70, subsec. (2), sees. 41.18,
41.19 and 353.27 Stats., also XI Op. Atty. Gen. 397, 410,
XVIII 538.
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It is the opinion of this department that the local board
of education may give written approval, to one of its high
school graduates to attend a vocational school in another
municipality even though the municipal free high school
offers a commercial, domestic science and manual arts
course.

It is also the opinion of this department that it is compul
sory for the local board of education of the municipality in
which such a free high school is maintained to pay the tui
tion of high school graduates to a vocational school located
in another municipality. See sees. 41.18 and 41.19, Stats.,
and XVIII Op. Atty. Gen. 538.
JEF

Bridges and Hightvays—County Highway Commissioner
—County highway committee audits and approves expense
of county highway commissioner but county board deter
mines whether expense claims of highway commissioner as
well as those of members of county highway committee are
legal and should be allowed.

January 10, 1988.

Walter A. Graunke,
Ex-District Attorney,

Wausau, Wisconsin.

You inquire of the attorney general whether a committee
of the county board has "authority to audit the personal ex
pense accounts of the county highway commissioner and
the county highway committee."

Subsec. (4), sec. 82.08, Stats., reads as follows:

"The salaries and the necessary traveling expenses of the
county highway commissioner and assistants shall be paid
monthly out of the general fund after being audited and
approved by the county highway committee."

This section seems to answer the question you raise as to
who shall audit the expense accounts of the county highway
commissioner. It shall be the county highway committee.
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The committee's duty to audit and approve expenses and
disbursements, specifically authorized by the legislature, has
been held, however, to be administrative in its character,
and not to conflict with the duties imposed by law on the
county clerk and the county board. Kinder v. Madison, 163
Wis. 525. Our court has said, page 538:

"* ♦ * j|. ig contended that this subsection delegates
powers and authority to such committee which are con
ferred by the constitution on couiity boards and county
clerks. These powers and duties of this committee are
clearly administrative in their nature and in no way con
flict with the duties imposed by law on county clerks. The
committee can only carry out the road improvement au
thorized by the county board and perform administrative
features connected therewith. It is suggested that they
have the ultimate power to pass on the legality of claims
for services and material furnished for the construction of
roads and bridges. The duty to *audit' such claims
*  ♦ * is not to be interpreted as abrogating the duties
imposed by law on county clerks, nor is it to be considered
that such 'audit' implies that the committee is given power
to finally pass on the allowance or disallowance of claims
against the county. It is evident that their duties under
this part of the act are to examine claims to ascertain
whether or not they pertain to and properly itemize the
charges for material furnished and work done, and to check
the items as to their correctness in these respects to assist
the county clerk and the county board to determine whether
they are just and legal claims. * * *"

Your letter of inquiry would indicate that some commit
tee of the county board audits the expense accounts of the
county highway committee. However, on the telephone you
were understood to have said the county highway commis
sioner makes this audit. Whatever procedure has been
adopted, it is presumed to have been by resolution of the
county board. Whether it is sound policy to have the high
way commissioner make the audit of the accounts of the
highway committee, who in turn audits the accounts of the
highway commissioner, is not necessary to here determine.
The audit is an administrative act, however, and final au
thority is in the board itself to determine whether the claims
are "just and legal." Kinder v. Madison, supra.
JEF
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Approjn^ations and Expenditures—Counties—University
—^While county may abolish position of county agricultural
representative, it has no right to have such action take ef
fect before end of period for which appropriation was made
by 1931 board and agreement made with university.

Neither may county board rescind appropriation for ex
tension work for period covered by agreement made for
work between university and United States department of
agriculture.

January 18, 1983.

K. L. Hatch,
Associate Director Agricultural Extension,

University of Wisconsin.

In your communication to this department you state that
on November 16, 1981, the county board of Adams county
received and subsequently passed the following resolution:

"Be It Resolved by the county board of supervisors of
Adams county, Wisconsin, that there be and hereby is, ap
propriated out of any money in the county treasury not
otherwise appropriated, the sum of twelve hundred dollars'
($1200.00) per annum for two years to cover the share of
said Adams county in payment of expense of maintaining
the work of the agricultural representative in said county
for two fiscal years commencing July 1st, 1982 and ending
June 80th, 1988 and commencing July 1st, 1988 and ending
June 80th, 1984, to be paid by the county treasurer upon
the order of the county clerk; as provided in section 59.87
of the Wisconsin statutes as amended."

Pursuant to this resolution, the county requested the
appointment of a county agricultural representative for the
period designated.

It was agreed between the university and the county agri
cultural committee that $100 of the county appropriation
should annually be applied to the salary of the agricultural
representative and not to exceed $1100 used for travel and
other expenses of the office within the county, as might be
approved by the county agricultural committee. The board
of regents agreed to pay $1700 annually toward the salary
of the representative in monthly instalments direct from
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university funds. In addition they agreed to pay not to
exceed $100 annually for expenses of travel outside the
county when authorized by the extension administration of
the university. Such agreement was made in writing and
signed by the agricultural committee for the county and the
representative of the university, and the agreement was
that the university of Wisconsin, co-operating with the
United States department of agriculture in Adams county,
will maintain in said county a county agricultural represen
tative from July 1, 1932 to June 30, 1934 in accordance
with sec. 59.87, Stats. The college of agriculture recom
mended, and the board of regents of the university con
firmed the appointment of one A. C. Bartness as county ag
ricultural representative for the two year period, July 1,
1932 to June 30, 1934. Said Bartness accepted the appoint
ment and has been performing the duties of his position
since July 1, 1932.

Of the $1800 allotted by the board of regents to this posi
tion, $1000 comes from state appropriations and $800 from
federal supplementary Smith-Lever funds allotted to the
state for extension work. All of this $1800 is paid directly
to the representative through regular university channels.
The approval of the use of the federal funds in this way
was secured, as usual, through a request made to the office
of co-operative extension work. United States department of
agriculture, by the state director of the extension service,
and the said Bartness became entitled, by virtue of said
appointment, to use mails on official business without pay
ment of postage.
On November 16, 1932, the Adams county board passed

the following resolution:

"Be it Resol\tsd, by the county board of supervisors of
Adams county, Wisconsin, that the office of the county ag
ricultural agent be and the same is hereby abolished from
and after January 1st, 1933.
Be it Further Resolved, that no appropriation be

made either for salary or expense of maintenance of said
office.
"Be it Further Resolved, that all resolutions heretofore

passed or adopted by the board relating to said office in so
far as the same may be inconsistent with the terms and in
tent of this resolution be and the same are hereby repealed."
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Subsequently (November 22, 1932) thereto, the county
representative received a communication from the county
agricultural committee which reads thus:

"Pursuant to the terms of Resolution No. 7 passed by the
Adams county board of supervisors, at its November 1982
regular session your services as county agricultural agent
terminate on the first day of January 1938.
"In the event the attorney general should rule that it is

necessary to give you sixty days' notice to terminate your
services as county agent of this county, it is understood that
your services will terminate sixty days from the date of this
notice, otherwise they will terminate as herein before men
tioned namely, January 1st, 1933."

You submit five questions, the first two of which read as
follows:

"1. May the 1932 county board abolish the position of
county agricultural representative to take effect before the
end of the period for which the appropriation was made by
the 1931 board and agreement made with the university?
"2. May the 1932 county board rescind the appropriation

for extension work before the termination of the period
covered by the agreement made for the work with the uni
versity and United States department of agriculture?"

Sec. 59.87, subsec. (1), Stats., provides:

"For the purpose of aiding in the agricultural develop
ment of the several counties in the state, any county is here
by authorized, through its county board, to establish and
maintain an agricultural representative in accordance with
the provisions of this section."

Subsec. (3) reads thus:

"For the partial maintenance of agricultural develop
ment of such county under the supervision of such agricul
tural representative, and for such other extension work as
is provided for in an act of congress approved May 8, 1914,
entitled 'an act to provide for co-operative agricultural ex
tension work between the agricultural colleges in the sev
eral states receiving the benefits of an act of congress ap
proved July second, eighteen hundred and sixty-two, and
of acts supplementary thereto, and the United States de
partment of agriculture,' authority is hereby given the
county board to raise, by tax levy or otherwise, for periods
of not less than two years each, such moneys as may be
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deemed sufficient to cover the share of the county in such
work. In no case shall the amount appropriated by the
county for this work be less than one thousand dollars an
nually. Such moneys shall be disbursed by the county treas
urer only upon orders of the county clerk which shall have
been approved by the special committee on agriculture."

Subsec. (4) reads:

"To supplement the funds provided by the county for the
agricultural development, state aid, in the sum of one thou
sand dollars annually, shall be given to each county in which
the county board has made the required appropriation, and
in which a county agricultural representative has been es
tablished. Such state aid shall be expended under the direc
tion of the board of regents of the University of Wisconsin."

Subsec. (6) reads as follows:

"Immediately after the county board has voted to estab
lish the position of county agricultural representative and
has provided the necessary money for the share of the
county therefor, the county clerk shall send the application
of such county to the dean of the college of agriculture for
the appointment and establishment of such county agricul
tural representative. All applications from the several
counties shall be so made prior to December tenth of each
year, or as soon thereafter as possible. In case the applica
tions do not exceed the maximum limit of counties that can
be provided for in this section, the board of regents shall
select as soon as possible a properly qualified person to
serve in each county in the capacity of county agricul
tural representative. If, however, more applications are
received than can be acted on in accordance with the pro
visions of this act, the dean of the college of agriculture
shall recommend to the board of regents a list of counties
not in excess of the maximum number authorized by this
section, taking into consideration in making such selection
the best interests of the agricultural welfare of the state."

Sec. 59.08 provides concerning the special powers of the
county board in subsec. (8):

"The county board, at any annual meeting, may abolish,
create or re-establish any office or position (other than the
county officers designated by section 59.12 of the statutes,
judicial officers and the county superintendent of schools),
created by any special or general provision of the statutes
and the salary or compensation for which is paid in whole
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or in part, by the county, and the jurisdiction and duties of
which lie wholly within the county or any portion thereof,
notwithstanding the provisions of any special or general
law to the contrary/'

It will be noted that the county board is given power to
abolish an office, the jurisdiction and duties of which lie
wholly within the county or any portion thereof. It seems
to us that the duties of the office of agricultural representa
tive in each county as given in subsec. (2) of sec. 59.87 in
dicate that the duties are wholly within the county and for
that reason the county board may abolish this office, but
still your first and second questions must both be answered
in the negative, for you will note that it is expressly pro
vided that under subsec. (3), sec. 59.87 above quoted, au
thority is given the county board to raise by tax levjy
or otherwise for periods of not less than two years each,
such moneys as may be deemed sufficient to cover the share
of the county in such work. This statute contemplates an
appropriation for two years. An appropriation for less
than two years would not be in compliance with this statute.

The statute also contemplates an agreement with the uni
versity authorities and co-operation with the United States
department of agriculture. It must, therefore, follow that
the agreement made with the university of Wisconsin is
valid and binding upon the* county and that the county is
without authority to terminate the office of agricultural rep
resentative prior to the end of the period of two years, and
it is also powerless to rescind the appropriation made for
such purposes.

The arrangement for maintenance of the county repre
sentative is a truly co-operative one, arrived at by agree
ment between the county, the university and the United
States department of agriculture, in which each party re
tains control of its own funds and expends them independ
ently of the others in accordance with the agreement.

It was evidently the intention of the legislature to pro
vide for continuance of definite arrangements for the work
over periods sufficient to permit satisfactory accomplish
ment before alteration would take place. In conformity to
this intention, and of necessity, representatives are em-
























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































